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NO BOARD MEMBERS? WHAT HAPPENS NEXT? 
BY: STEVEN M. OTT, ESQ. 

It happens to all Board Members:  you 
volunteer to be on your Association’s Board, 
and after a few years of devoting your time and 
energy to the Association, you decide that it is 
someone else’s turn to contribute by serving as 
a Board Member.  But what happens when no 
one is willing to be a Board Member? 
 
Unfortunately, the Association cannot function 
without a Board.  There would be no one to 
transact business, make or sign contracts, or to 
make general decisions about the function of 
the Association.  No one would have authority 
to collect dues or pay contractors. 
 
If the Board positions cannot be filled, any 
owner or creditor can commence a lawsuit to 
appoint a receiver.  The court, after 
determining that no members of the 
Association were willing to serve on the Board, 
can then appoint a receiver to facilitate general 
business on behalf of the Association. 
 
Unfortunately, receivers are usually expensive, 
and may charge $250 - $400 per hour for the 
work that the Board would have done for free. 
 
The costs of appointing a receiver would then 
be passed on to the owners and result in 

increased maintenance fees and/or special 
assessments.  The receivership would 
continue until a suitable Board could be put 
into place. 
 
In some cases, a receiver is appointed to run 
the Association even if there are members 
willing to be Board Members.  In cases where 
the developer turns over control to a bank 
(usually through deed-in-lieu of foreclosure), 
the Association is insolvent (or facing 
bankruptcy), and/or involved in other 
litigation, a receiver may be appointed. 
 
If your Association is in a receivership, keep 
in mind that this will look unfavorable to 
potential homebuyers and lenders, which may 
adversely affect your property values in 
addition to increasing maintenance fees and/or 
assessments.  If special assessments are not 
paid right away this may increase your 
delinquency rates.  For a conventional loan, 
generally no more than 15% of owners can be 
delinquent on maintenance fees.  What may 
be as simple as members not wanting to 
volunteer may turn your community into a 
“cash buyer only” situation, causing values to 
plummet.                  

(Continued on Page 4) 
 

COLLECTIONS MOST FREQUENTLY ASKED QUESTIONS 
BY: VALERIE J. GAMERTSFELDER, CP 

As volunteer Board Members for your 
Association, we realize many of you have never 
dealt with analyzing financial reports, collecting 
money owed, following guidelines set forth in 
governing documents, or any of the numerous 
other duties and tasks Board Members are called 
upon to complete.  And, we also realize that a 
very important part of what you do as Board 
Members is overseeing the collection of 
assessments.  
 
Because the collection of assessments is so 
important to an Association, it is the subject of 
many questions from Board Members.  
Therefore, we have compiled a list of the most 
frequently asked questions regarding collections. 
 

Our number one frequently asked question has 
been, can the Association publish a list of 
delinquent owners?  Our attorneys advise 
clients that it is not a best practice to publish a 
list of delinquent owners.  Although 
Associations generally do not fall under the 
requirements of  
                                      (Continued on Page 2) 
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 Quick Quiz 
1.  How many days notice must we 
give our members in advance of an 
annual meeting? 
 
2.  Can we send our notice of annual 
meeting via email instead of mailing 
them out and wasting postage? 
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COLLECTIONS MOST FREQUENTLY ASKED QUESTIONS (CONT’D) 

the federal Fair Debt Collection 
Practices Act (FDCPA), they suggest to 
Board Members that it is better to act in 
a manner that protects an owner’s 
privacy rights and not publish a list of 
delinquent owners. Any errors in public 
reporting can be the basis for a 
defamation lawsuit. 
 
Another common question we receive is, 
can a delinquent owner vote?  The 
answer to this question is that it depends 
on what your Association’s governing 
documents say.  Voting rights for 
delinquent owners can only be 
suspended if your governing documents 
state this.  If your governing documents 
do not mention banning voting rights for 
delinquent owners, the Board may create 
a rule that bans delinquent owners from 
voting provided that it falls within your 
rule guidelines.  This rule must then be 
distributed to all owners, and you should 
notify an owner in advance of an annual 
meeting if they are not permitted to vote. 
 
We are also often asked, can we shut off 
water or other utilities for a delinquent 
owner?  This question has the same 
answer as the question about a 
delinquent owner voting.  If your 
Association’s governing documents 
state that the Association can cut off 
utilities to a delinquent owner, then it 
may be allowed.  If your documents are 
silent regarding cutting off utilities for a 
delinquent owner, please contact our 
office so we may further assist you in 
this matter, as an Amendment to your 
documents may be necessary.  
 
A more specific procedural question that 
Board Members frequently ask about is, 
when do you recommend filing a small 
claims complaint versus filing a 
foreclosure complaint?  The answer to 
this question depends on many different 
factors.  The two most important factors 
are the balance owed and owner 
characteristics.  
 
 
 

The balance owed on the account must be 
under $3,000.00 to file a small claims 
complaint.  The rules of small claims 
court cap the amount that can be 
recovered in small claims court at 
$3,000.00.  If a delinquent owner’s 
balance is over this amount, we would 
have to consider action other than small 
claims.   
 
The second factor we would consider is 
the characteristics of the owner of the 
property.  If the property is owned by a 
corporation or a trust, and not owned 
personally by an individual, our attorneys 
generally lean toward recommending 
filing a foreclosure against this property.  
Small claims court would merely provide 
a personal judgment against the owner.   
This type of judgment is generally not 
permissible against the owner of a 
corporation or the trustee of a trust.  
Another factor regarding ownership that 
we would consider is if the owner is 
located in Ohio or out of state.  If an 
owner is out of state, that would make it 
more likely that we would consider filing 
a foreclosure instead of a small claims. 
 
Board Members regularly ask us about 
filing liens, also.  Usually a Board 
Member will call or email and ask: We 
have delinquent owners that just put a 
“For Sale” sign up their yard, how do 
we put a lien on the property as soon as 
possible?  If these owners have never 
been contacted by our office, it will take 
at least 30 days to place a lien on the 
property.  In order to place a lien on the 
property, the owners have to be given a 
notice of the amount owed on the 
property and given 30 days to contact our 
office regarding the debt.  This notice 
must be given in compliance with the 
FDCPA.  If the owners do not contact our 
office, we  
 
 
   

would then prepare the lien after the 30 
days have passed.   
 
This is a very small sample of a few 
questions we frequently receive.  We 
receive questions daily from Board 
Members regarding all different types 
of collection matters.  We welcome 
your questions.  Please contact us any 
time with your collections questions.   
 
 

Quick Quiz – ANSWERS 
 
1. IT DEPENDS. Your governing 
documents will give you the 
answer.  Most governing 
documents require that an annual 
meeting notice be given between 7 
and 60 days before the meeting to 
be effective.  If you are unsure, 
please contact our office and we 
can assist you with this answer. 
 
2. MAYBE.  If your governing 
documents state that notice must 
be given in a certain manner, i.e. 
regular mail or hand delivery, then 
an email notice will not be 
effective.  However, if a member 
has opted-in to receive notices via 
email, then a notice via email may 
be sufficient.   
   

 
This Newsletter is intended as a brief summary of community association law. While every effort has been made to ensure the accuracy of the information contained herein, it is not intended to 

serve as "legal advice," or to establish an attorney-client relationship. If additional information is needed on any of the topics contained herein, please contact our office. 
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Our Clients Ask Us  
   

   We have had some fairly heated 
meetings because of a specific 
 owner who is often 
confrontational and has tried to 

start fights.  Can we hire private security at 
our next annual meeting and charge the cost 
of the security back to the problem owner? 
 
ANSWER: Yes, you may hire private 
security, and No, you cannot charge the 
cost back to the problem owner.   Especially 
if an owner has been violent or 
confrontational in the past, it is an excellent 
idea to hire 

private security for your next meeting.  
People can get very heated when 
discussing issues about their homes, so 
curbing an increased chance of violence is 
recommended where it is anticipated.  The 
question of whether you may bill the extra 
cost of security back to that particular 
owner is a question of enforcement.  If the 
owner violated rules and regulations of the 
Association in the past, and proper 
enforcement notice has been given to him 
regarding the behavior, then it is more 
likely that you could to try assess him an 
enforcement assessment  

rather than charge back for the cost of 
security.  It is difficult to justify pre-
billing an owner for an anticipated 
violation of rules or governing 
documents.  You are trying to punish a 
behavior that has not occurred.  The 
cost of security is borne by the 
Association, and if you know that a 
meeting will be contentious and 
potentially violent, you should hire 
private security and/or ask a police 
officer attend, if your municipality will 
allow it, to help maintain order and 
perhaps deter the behavior by the mere 
presence of security. 

’TIS THE SEASON: REGULATING HOLIDAY DECORATIONS AT YOUR ASSOCIATION 
BY: JONATHAN J. HARTMAN 

  
It may be difficult to believe, but the 
Holiday Season is right around the corner.  
With the holidays coming up, owners will 
be adorning their homes, lawns, 
balconies, and patios with holiday 
decorations.  For homeowners and 
condominium Associations holiday 
decorations can be a source of stress and 
conflict.  Most Associations want to 
accommodate their owners’ desire to 
decorate their property. But what happens 
when the decorations go too far? What 
happens when an owner decorates 
common elements? What happens when 
the decorations cause a nuisance or a 
danger? Situations where decorations 
cause an issue can leave some Boards 
feeling like the Grinch.  
 
Boards do not need to say “bah humbug” 
to their owners when it comes to holiday 
decorations.  Boards are almost always 
entitled to adopt reasonable rules and 
regulations to govern the use of a home or 
condominium unit. A set of plainly 
written and reasonable rules can go a long 
way in preventing issues between owners 
and Boards.  
 
Many homeowners Associations have 
restrictions right in their declaration 
regarding outdoor decorations. 

  
Others have rules and regulations or an 
architectural review Boards (“ARB”) 
made up of owners that write and 
enforces the rules.  
 
Associations with rules and regulations 
and/or ARBs that enforce rules 
regarding exterior appearance have 
much greater flexibility when 
regulating holiday decorations since 
rules and regulations can be added to 
or changed without an amendment.  
 
 If your Association has rules or 
regulations, and/or an ARB, rules 
pertaining to holiday decorations 
should be added to the written rules 
governing exterior appearance.  This is 
especially important if your 
Association’s rules normally prohibit 
exterior decorations. 
 
Any rules that your Association adopts 
concerning holiday decorations must 
be written and given to all owners or 
made equally available to all owners.  
 
Also, if your governing documents 
require a vote of the ownership for 
changes to rules and regulations, 
ensure that this vote is obtained prior to 
enforcement. 
 

 
 
One of the most important things to 
remember about rules for holiday 
decorations is that any rule must be 
completely neutral regarding any 
religious content in holiday 
displays. 
 
For condominiums, the advice is 
largely the same.  Condominium 
Boards have a great deal of 
authority to regulate the common 
elements and the limited common 
elements.   
 
If your Association wants to 
regulate decorations on unit doors, 
patios, and/or balconies, those rules 
should be clearly written and 
religiously neutral.    
 
For both homeowner and 
condominium Associations, the 
rules must be enforced equally 
among all owners.  
 
If your Association has any 
questions about regulating holiday 
decorations, please call our office.  
Our office can also assist in 
drafting rules for your Association.  
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NO BOARD MEMBERS? WHAT HAPPENS NEXT? (CONT’D) 
 
An important piece of advice for Association’s operating without a full 
Board: take continuous, reasonable steps to fill the Board vacancies.  
Most declarations and bylaws and Ohio law allows for current Board 
Members to fill Board vacancies without an election.  Usually, Boards are 
empowered to appoint owners to fill vacancies for the remainder of the 
vacating Board Member’s term.  
  
However, the most effective way to fill a Board is to encourage 
participation and highlight the importance of serving on the Board.  
Explaining the importance of taking an active role in the Association for 
the good of the community can often times appeal to owners who 
otherwise would not have considered serving on the Board.  Another 
effective tactic is to highlight the effectiveness that a Board can have in 
solving the issues that face an Association.  Often, Associations face 
serious issues that are no fault of their own (for example: systemic 
flooding issues, building defects, issues affecting the municipality).  
Boards should take time to explain to owners that serving on the Board is 
an excellent way to meet those issues head-on and have a role in solving 
the problem.  
 
If a Board is experiencing habitual vacancies, the Association may 
consider amending the governing documents to reduce the number of 
Board Members required.   
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