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WHAT IS A STATUTORY AGENT & WHY IS IT IMPORTANT? 
BY: STACIA L. BUBB, CP 

At some point, each of you may likely have 
received a letter and some paperwork from our 
office about the Statutory Agent. Just what is a 
Statutory Agent, and why does this paperwork 
need to be filed, anyway?  
 
A Statutory Agent is the person who is 
responsible for receiving any and all notices 
from the State of Ohio regarding the corporate 
status. A Statutory Agent is also responsible 
for receiving notice of any lawsuits in which 
the Association is named. The State of Ohio 
requires that both Condominium and 
Homeowner Associations maintain a Statutory 
Agent. If the Association does not maintain a 
Statutory Agent with the Ohio Secretary of 
State, the Association’s corporate status may 
be cancelled for failure to maintain a Statutory 
Agent. 

 
Our office typically recommends that we serve 
as the Association’s Statutory Agent, given 
that some of the documents the Statutory 
Agent will be responsible for receiving and 
responding to can be quite time-sensitive. 
 

If the Association chooses not to have our 
office act as its Statutory Agent, it is 
important to know who that person will be 
and to choose someone who will respond to 
any documents received in a timely fashion. 

 
Our office charges a flat fee to prepare the 
Statutory Agent paperwork. We do not charge 
an annual fee, or service option, to remain the 
Association’s Statutory Agent. Once the 
proper paperwork is filed with the Secretary 
of State, the Association’s corporate status 
shall remain valid for five years. At the end of 
the five-year period, the Association must file 
renewal paperwork to maintain its corporate 
status.  

 
If you have any questions regarding your 
Association’s corporate status, what forms 
need to be filed, or who your Statutory Agent 
is, please do not hesitate to contact us. 
 

THE DREADED WORD: BANKRUPTCY. WHAT DOES IT MEAN FOR THE ASSOCIATION? 
BY: AMANDA A. BARRETO, ESQ. 

Whether it’s the loss of a job or the 
accumulation of too much debt, individuals 
continue to look to bankruptcy for an 
opportunity for a fresh start.  What does that 
mean for the Association if an owner files for 
bankruptcy? 
 
When an owner files for bankruptcy, the court 
will usually notify the Association in writing.  
Many times, the Association or its 
management company (and not our office) is 
notified of the initial bankruptcy filing.  If you 
receive a bankruptcy notice, please 
immediately send it to our office for review.  
The bankruptcy court has many strict deadlines 
that we need to follow. 
 
The word “usually” is chosen for a reason.  
Sometimes, the court does not notify the  
                              

Association because the owner does not list it 
as a creditor.  There are times when our office 
discovers a bankruptcy in our normal review 
of the case file and/or before we start or 
continue collection action.   If the Association 
is ever left out of a bankruptcy case, we can 
take steps to include those obligations in the 
bankruptcy filings. 
                                      (Continued on Page 2) 
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 Quick Quiz 
1.  If an owner is unhappy with the manner 
in which the common areas are 
maintained, can the owner withhold 
maintenance fees in protest? 
 
2.    Can we collect against these 
owners in the same manner as other 
delinquent owners? 

 

 



Community Association NEWS 
THE DREADED WORD: BANKRUPTCY (CONT’D) 

After the Association is aware of the 
bankruptcy, the Association must split 
the owner’s accounts in pre-petition 
(maintenance fees incurred before the 
bankruptcy filing date) and post-
petition (maintenance fees incurred 
after the bankruptcy filing date) 
accounts.  It is extremely important 
that the Association cease all 
collection efforts outside of the 
bankruptcy court, except for sending 
post-petition statements.  Any other 
action should be run by our office 
first.  If privileges have been 
suspended due to nonpayment of 
Association fees, then the privileges 
must be reinstated immediately.  If 
there is a foreclosure pending against 
the owner’s property, the foreclosure 
must be stayed as well. 
 
If pre-petition maintenance fees are 
owed, but have not been secured by a 
lien, it is possible that the bankruptcy 
court will discharge the unsecured 
debt.  That is why it is so important to 
strictly adhere to your Association’s 
collection policy and make sure that 
liens are appropriately filed. 
 
The collectability of both pre-petition 
and post-petition debt will vary 
depending on which chapter the unit 
owner files under.  Regardless of the 
type of bankruptcy, the Association 
cannot attempt to collect fees from the 
debtor unless the bankruptcy has been 
discharged, closed, or dismissed.   
 
Here is a brief explanation of the two 
most common forms of bankruptcy: 
 
Chapter 7 Bankruptcy 
 
When an owner files under Chapter 7, 
if a discharge is granted, all unsecured, 
pre-petition debt owed to the 

Association is discharged.  However, in 
most cases, unless discharge of the lien 
is specifically requested, if the 
Association has a lien on the property, 
the lien will carry through the 
bankruptcy, and be owed in addition to 
post-petition amounts.  Essentially, if a 
lien is placed on a unit before an owner 
files for bankruptcy, then the 
Association can foreclose on the lien if 
it has not been paid once the court has 
granted the owner a discharge.  The 
same holds true for a foreclosure—if 
the foreclosure started on a lien before 
the bankruptcy was filed, the 
Association can request that the 
foreclosure continue after the discharge 
has been granted. 
 
Chapter 13 Bankruptcy 
 
Under Chapter 13, an owner is 
requesting to enter into a repayment 
plan with the named creditors. In most 
cases, the Association will file a Proof 
of Claim with the bankruptcy court, 
stating the amount of the pre-petition 
debt.  The bankruptcy court will adopt 
a plan, where a set amount is required 
to be paid to the bankruptcy trustee 
monthly.  The trustee will distribute the 
funds according to the plan, and will 
issue a check to the Association each 
month.  However, the owner is still 
required to pay post-petition 
maintenance fees directly to the 
Association in a timely manner.  In 
some instances, the Association may 
not attempt to collect post-petition 
maintenance fees outside the 
bankruptcy court until the bankruptcy 
is closed, typically five years after a 
Chapter 13 bankruptcy has been filed.  
If that is the case, the Association may 
petition the bankruptcy court for a 
relief from stay during this five-year  
 

period in order to continue a 
foreclosure or pursue other means of 
collection.  In other instances, the 
Association may take limited 
collection actions on post-petition 
amounts owed. 
 
It is important that the Association 
notify our office immediately if 
documents are received from a 
bankruptcy court.  We can properly 
assess the individual matter and make 
sure that the Association’s rights are 
protected. 
 

Quick Quiz – ANSWERS 
 
1.  NO.  Withholding maintenance fees is 
not permitted in Ohio.  Nor can the owner 
place the maintenance fees in an escrow 
account in the event of a dispute.  The 
duty of the owner to pay maintenance 
fees is entirely independent of any duty of 
the Association.  
 
2.  YES, but there is an extra step added 
to the process.  If an owner has sent the 
Association a written complaint regarding 
a maintenance issue, the Association must 
first respond to the owner’s dispute.  
Usually, this letter notifies the owner that 
he/she cannot withhold payment of the 
maintenance fee for any reason, and 
generally addresses the concerns of the 
owner.  After this response letter has been 
sent, the Association can continue to 
pursue collections as usual.  If there is a 
valid issue about a fee dispute (i.e., a 
payment was cashed but never posted to 
the owner’s account), then an adjustment 
must be made accordingly. 
   

 
This Newsletter is intended as a brief summary of community association law. While every effort has been made to ensure the accuracy of the information contained herein, it is not intended to 

serve as "legal advice," or to establish an attorney-client relationship. If additional information is needed on any of the topics contained herein, please contact our office. 
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Community Association NEWS 
Our Clients Ask Us  
   

Our Association is involved 
in pending litigation, and we 
have reached a tentative 
settlement with the opposing 

party.  We need to vote on approving the 
settlement; however, one of our board 
members is out of the country and cannot 
be reached at this time.  Can the 4 out of 
5 board members just vote to approve the 
settlement? 
 
ANSWER: It depends.  Most of your 
documents say that a Board meeting may 
be held with a quorum of Board 
Members.  With 1 member out of the 
country, the remaining members may call 
a meeting, establish a quorum, and vote 
on the settlement.   

If a meeting cannot be scheduled, note 
that any action without a meeting must 
be approved UNANIMOUSLY by the 
Board Members. This means that all 
Board Members must vote in the same 
manner for approval of the settlement 
if no meeting is held.   If you are able 
to get a unanimous, affirmative vote, 
via email, for instance, then be sure to 
notate the vote in the minutes of your 
next board meeting.   
 
Also keep in mind, if a member is out 
of the country, there may be other ways 
to have meetings.  Unless your 
documents prevent it, meetings may be  
 

held via telephone, FaceTime, 
Skype or some other sort of chat 
room.  The only stipulation is that 
board members must be able to 
participate in real time (that is, 
review and respond); so having an 
actual meeting via email is not an 
option. 
 
Any vote via email must be 
unanimous, and again, notated in 
the minutes of your next board 
meeting; a meeting via telephone, 
FaceTime or Skype requires a 
quorum, but does not need to be 
unanimous.   

A SMOKING GUN ISSUE- DOES THE ASSOCIATION HAVE THE POWER TO PROHIBIT SMOKING? 
BY: LINDSEY A. WRUBEL, ESQ. 

Until a few years ago, the answer to this 
question was generally no.  While the 
Association could generally prevent 
smoking in the indoor common elements, 
the Association was generally powerless 
to attempt to prohibit smoking in outdoor 
common elements or within the units. 
 
However, with the advent of laws 
prohibiting smoking within indoor public 
places in the past decade, and increases in 
“smoke-free” campuses, the law is slowly 
turning more favorable toward smoking 
prohibitions.  According to the American 
Lung Association, secondhand smoke 
causes over 41,000 deaths each year.  
Because so many people are becoming 
sick who have not chosen to be smokers 
themselves, Association boards are taking 
a closer look at what they can do to 
promulgate the health, safety, and welfare 
of the Association residents.   
 
Many Associations have tried enforcing 
smoking policies under nuisance 
provisions in their Declarations.  
However, courts have consistently found 
that this is not the type of “noxious or 
offensive” actively contemplated by these 
restrictions. 
 
Whether something is considered a  

nuisance based on a condominium 
association covenant, restriction or 
rule, is a question of fact.  
 
In a jury case on the subject, the Court 
found that smoking on the outdoor 
patio that bothered the next-door 
neighbor was not a nuisance.  Zangrando 
v. Kuder, 2006-Ohio-1549. 
 
Generally, Courts find that a unit 
owner, especially in connected 
condominium units, gives up a certain 
amount of freedom when he/she 
decides to purchase a condominium 
unit. So can the Association’s Board 
implement a rule by simple board vote 
prohibiting smoking throughout the 
complex?  Likely not.  Rules must be 
reasonable to be enforced.  
Reasonableness is somewhat 
interpretive— one court may see a 
smoking ban as reasonable, and 
another court may not.  A prohibition 
of smoking within the common areas 
or rules about where smoking may take 
place are likely more reasonable than 
an outright ban of smoking throughout 
the Association. If a smoking ban is 
challenged, courts are much more 
likely to side with the Association  

when the rule is voted upon by the 
membership rather than a Board, 
especially when the rule is seen as 
discriminating against a class of 
people – in this case, smokers.  The 
Board could institute a rule, but it 
would be more likely to be 
scrutinized as potentially 
unreasonable.  As a side note, The 
Smoke Free Act in Ohio does not 
prevent smoking at private 
residences. 
 
Another issue that has come up 
recently—now that Ohio allows 
medical marijuana, that means that 
we can’t prevent people from 
smoking it within the Association, 
right?  Fortunately for 
Associations, the new law, 
effective September 8, 2016, only 
allows a person to possess plant 
material, edibles, patches, oils and 
tinctures.  
 
(Continued on Page 4) 
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SMOKING GUN ISSUE (CONT’D) 
 
It prohibits smoking the substance, so the Association should make strides 
to begin enforcement proceedings against any person who is smoking  
marijuana in their unit (which you can document with written 
complaints). Any noxious or foul odor coming from the unit is subject to 
enforcement action by the Association.     
 
And, as always, if any residents suspect illegal use of substances, they 
should call the police. 
 
Accordingly, if your Association is considering a smoking ban on the 
entire Association property, we would recommend that your Association 
submit a vote to the membership to prohibit smoking, and allow existing 
unit owners to be grandfathered in, so that they have the right to smoke 
until the property transfers to a subsequent owner.  The percentage of 
voting power specified in your Declaration (usually 75%) is required to 
amend your governing documents. 
 
In Ohio, smoking prohibitions have yet to be challenged in Court, so be 
aware that this is an evolving area of Association law.   
 
If you would like to discuss a possible amendment to your governing 
documents to limit or prohibit smoking, please contact our office. 
 
 

  

IN THIS ISSUE 
 
What is a Statutory Agent & 
Why is it Important? ............................. 1 
 
The Dreaded Word: 
Bankruptcy ............................................ 1                                                                    
 

Quick Quiz ............................................ 1 
 
Quick Quiz Answers ............................. 2 
 
Our Clients Ask Us ............................... 3 
 
A Smoking Gun Issue ........................... 3 
 
 
  

1300 E. 9th Street, Suite 1520 
Cleveland, Ohio 44114 
Phone: 216-771-2600 Fax: 216-830-8939 
Visit us on the web at: www.ottesq.com 

 
 
 
 




