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RESERVE FUNDS AND RESERVE STUDIES FOR HOMEOWNERS ASSOCIATIONS 
BY: AMANDA A. BARRETO, ESQ. 

The Planned Community Act (Ohio 
Revised Code Chapter 5312) governs 
homeowners association and requires 
reserve funds.  The Act specifically states: 
 

5312.06. (A) Unless otherwise 
provided in the declaration or 
bylaws, the owners association, 
through its board of directors, shall 
do both of the following: 
 
(1) Annually adopt and amend an 
estimated budget for revenues and 
expenditures. Any budget shall 
include reserves in an amount 
adequate to repair and replace 
major capital items in the normal 
course of operations without the 
necessity of special assessments, 
unless the owners, exercising not 
less than a majority of the voting 
power of the owners association, 
waive the reserve requirement 
annually. 

 

The Act requires that homeowners associations 
have a reserve fund adequate to repair and 
replace common areas, which are major capital 
items, without having to specially assess owners, 
unless a majority of the association votes to waive 
the requirement on a yearly basis.  Each association 
has to individually determine what an adequate 
reserve fund looks like. 

 
The drafters of the reserve fund provision 
purposely made the requirement non-specific 
because some homeowners associations have a 
large number of common areas and others have 
very few.  For example, some homeowners 
associations may have a pool, clubhouse, docks, 
tennis courts, and roadways to maintain while 
another homeowners associations across may only 
have an entrance sign and landscaping.  Then, of 
course, there are homeowners associations 
somewhere in the middle.  
 

(Continued on Page 3) 

THE CHALLENGES OF ASSOCIATION ACCOUNTING IN LITIGATION 
BY: LINDSEY A. WRUBEL, ESQ. 

Because most association unit owners 
usually pay on time, generally, association 
accountings are not highly scrutinized on 
a day-to-day basis.  However, when 
disputes regarding payment arise with an 
owner, or an account becomes so far 
behind that litigation is necessary, it 
becomes increasingly important that unit 
owner ledgers are without flaws. 
 
Attorneys for debtors are quick to point 
out any errors in accounting, as this will 
demonstrate how unreliable the 
accounting is in its totality.  Moreover, 
errors in accounting or misapplication of 
payments will often cause a magistrate or 
judge to become critical of record keeping 
and the trustworthiness of the Association 
and its representatives in general. 
 

For these reasons, although it is a high volume 
business, property management companies and 
board members in charge of recordkeeping for the 
Association must be sure to have exquisite 
attention to detail, consistency, and to properly 
credit payments to accounts of their owners.  
 
                                     (Continued on Page 2) 
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 Quick Quiz 
1. If our Board is in executive session 
discussing litigation, is this considered an 
“open” Board meeting and are members of 
the Association allowed to attend? 
 
 
2. We usually meet for an executive 
session at a local restaurant. Is it okay to 
do this? 
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THE CHALLENGES OF ASSOCIATION ACCOUNTING IN LITIGATION (CONT’D) 

Dates of Payment Posting 
On an owner ledger, payments should be 
posted on the date they were received, rather 
than the date they were actually input into the 
computer system or deposited.  It becomes very 
difficult for anyone to explain to a debtor, 
opposing counsel, magistrate or judge the 
actual date a payment was received and 
whether a late fee was warranted if this is not 
done.  For example, take a look at a recent set 
of payment postings, with the grace period 
ending on the 10th of the month: 
 
Date	   Description	   Amount	   Balance	  
12/1/16	   Assessment	   	  $200	  	   	  $200	  	  
12/22/16	   Payment	   ($200)	   	  $-‐	  	  
1/1/17	   Assessment	   	  $220	  	   	  $220	  	  
1/14/17	   Late	  Fee	   	  $25	  	   	  $245	  	  
1/22/17	   Payment	   ($220)	   $25	  	  

 
If we attempt to explain this to a debtor or a 
Magistrate or Judge, it looks like we charged a 
late fee on one payment but not the other, and 
that the payments were made on the same day 
each month.  The explanation we received in 
the above scenario was that the December 
payment was made on December 10, and the 
January payment was made on January 15, and 
that the Association keeps envelopes or notes 
regarding the actual date of payment.  Despite 
the payments being shown as credited on the 
same day of the month, they were actually 
made by the owner on the 10th of one month 
and the 15th of the other month.  The 
accounting person used the posting date rather 
than the actual date payment was received.  
This inaccurate accounting requires an 
exponential amount of explanation in court.  
The accounting records must accurately record 
when payments were actually received. 
Lockbox Payments 
Many Associations take advantage of their 
bank’s lockbox payment systems.  We 
understand this is a cost effective and viable 
way for the Associations to handle payments.  
Once the payment is made into a lockbox, it 
automatically shows as a credit on the owners 
account, generally 24-48 hours later.  The 
disadvantage of this type of system is that the 
wrong owner or unit may be credited with the 
payment.  
If the Association uses a lockbox payment 
system, it is essential that the person handling 

accountings be alerted when substantial 
payments come in.  Our Firm has 
inadvertently commenced legal actions, 
even filed foreclosure, after a substantial 
payment or payoff amount has come in, 
due to a failure to notify our office that 
such a payment was received. 
Commencing an action when there is no 
longer a debt may result in claims for 
negligence against the Association, 
potential Fair Debt Collection Practices 
Act violations against the Association and 
property management company, and 
numerous other suits. 
Payment Application Based On 
Ohio Law 
For both condos and HOA’s, unless it 
specifically states otherwise in the 
governing documents, payments should 
be applied in the following order, with the 
oldest balance in each category first: 
1. Interest; 
2. Late Fees; 
3. Collection costs 
(attorney fees, court costs, etc.); and then 
4. Principal amounts due for enforcement 
assessments, regular assessments and 
special assessments. 
 
To illustrate, assume the monthly fee for 
2016 is $200, with an increase on January 1, 
2017, to $220.00, with a late fee of $25.00 
if paid late (after 10 days):  

Date	   Description	   Amount	   Balance	  

12/1/16	   Assessment	   	  $200	  	   	  $200	  	  

12/14/16	   Late	  Fee	   	  $25	  	   	  $225	  	  

1/1/17	   Assessment	   	  $220	  	   	  $445	  	  

1/14/17	   Late	  Fee	   	  $25	  	   	  $470	  	  

1/19/17	  
Attorney	  
Fee	   	  $75	  	   	  $545	  	  

1/22/17	   Payment	   	  $(100)	   	  $445	  	  

 
Of the $100.00 payment, $50.00 was 
credited to late fees, with the remaining 
$50.00 credited to the attorney fees.  You 
should not credit the full $100.00 to the 
maintenance assessment.  Use the order 
set forth above—first to late fees, then to 
attorney fees, then to the maintenance 
assessment, starting with the oldest  

balance first.  The outstanding 
$445.00 balance consists of 
legal fees of $25.00 and 
maintenance fees of $420.00. 
Bill Back of Attorney Fees 
Once the Association receives 
an invoice for attorney fees, 
please bill back the attorney fee 
balance for that owner to the 
owner’s account, unless we 
have placed “Do Not Bill Back” 
listed on the bill.  The attorney 
fees must be billed back to 
owner’s account within 30 days 
of the receipt of our bill, at the 
latest.  Failure to bill back these 
fees may result in a court 
refusing to award said fees in 
litigation for collection or 
enforcement actions.   
If there are any questions 
regarding these highly 
recommended procedures, 
please let our office know. 

Quick Quiz – 
ANSWERS 

 
1. NO. Executive sessions are 
reserved for Board Members, and 
agents (such as the property 
manager), or the Association’s 
attorney(s). This information 
should not be shared with the 
membership of the Association. 
 
2. IT DEPENDS. Maintain the 
philosophy that “The walls have 
ears.” You may have an executive 
meeting in a public place so long 
as you ensure that the information 
is kept within earshot of the group 
only.  When the Board begins 
discussing issues in public, those 
discussions may no longer be 
privileged. This essentially means 
that anything the Board discusses 
in public may be discoverable in 
litigation. Your waiter may be a 
member of your Association that 
you were not aware of, who could 
subsequently pass the information 
heard onto other members. 
 
 

 
This Newsletter is intended as a brief summary of community association law. While every effort has been made to ensure the accuracy of the information contained herein, it is not intended to 

serve as "legal advice," or to establish an attorney-client relationship. If additional information is needed on any of the topics contained herein, please contact our office. 
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Our Clients Ask Us  
   

More often, owners in our 
Association are being told by 
financial planners or their 
attorneys to “walk away” from 

their properties because they owe more on 
the mortgage than the property is worth.  
Does this mean that they have to continue 
to pay maintenance fees if their house is 
foreclosed upon after they walk away? 
 
ANSWER: YES. 
Whoever has title to the property is 
responsible for paying the maintenance 
fees.   Even if the owners plan on walking 

away, they are legally obligated to pay 
the maintenance fees until title transfers.  
Failure to do so may result in the 
association pursuing judgment against 
the owners, including, but not limited to, 
obtaining a judgment in the foreclosure 
to collect proceeds from a sheriff’s sale, 
or obtaining a personal judgment (either 
from a foreclosure action or municipal 
court action), which would allow the 
association to garnish wages and attach 
bank accounts. 
 
Some types of bankruptcy may absolve 

the owners from personal liability for 
pre-petition fees; however, the 
association may pursue a judgment 
in a foreclosure in that case against 
the property only. 
 
The association should notify the 
owners that they are still responsible 
for fees.   If the owners decide to rent 
the unit until the sheriff’s sale, then 
the association can move to appoint 
a Receiver to collect any rent from 
the tenant of the property.  This 
ensures that the owners do not 
benefit from non-payment. 

RESERVE FUNDS AND RESERVE STUDIES FOR HOMEOWNERS ASSOCIATIONS (CONT’D) 
A reserve study is a tool available to 
assess the useful life of common 
areas/capital items and to determine the 
estimated cost for the repair or 
replacement based on the item’s useful 
life.  The report from a reserve study will 
give associations a timeline and a 
breakdown of how much the association 
needs to save on a yearly basis so that 
funds are available for the repair or 
replacement when the need arises.  A 
reserve study is very useful and 
recommended for a homeowners 
association with a great deal of amenities 
and common areas.  However, for the 
homeowners associations with a sign, it 
does not make financial sense to pay 
thousands of dollars for a reserve fund to 
tell you that the association will need a 
few thousand dollars for sign replacement 
in 5 or 10 years. 
 
 
As a reminder, regular maintenance of 
common areas is part of the annual 
operating budget and not considered a 
reserve item. A complete replacement or 
major repair that is not anticipated on a 
yearly basis is a proper reserve item.  For 
example, yearly patching of a private road 
would be an expense item contained in 
the operating budget, but the repaving of 
the road would be a reserve item to be 
saved for each year. 
 

A reserve study helps an association 
prepare the annual budget and properly 
plan an adequate reserve contribution.  
It also gives an association the security 
that if for some reason the reserve is 
not sufficient in the future, at least due 
diligence was taken to try and plan for 
the future.  
 
Instead of a reserve study, a 
homeowners association could have 
contractors estimate the replacement 
and major repairs of common areas.  
Those estimates could be used to 
estimate an adequate reserve fund. 
Remember to revisit the issue 
periodically to reassess any new needs. 
 
 Keep in mind that the Act does not 
require a reserve study.  It requires that 
homeowners associations maintain 
adequate reserves to operate without 
specially assessing the owners for 
major repairs and replacements unless 
the requirement is waived on an annual 
basis.  The reserve study is a tool to 
guide you in your reserve planning.  If 
you can adequately plan without the 
reserve study, then you do not have to 
get the study done. 
 
In the event that a majority of the 
owners make the decision to waive the 
requirement, then the association does 
not have to fund the reserve.   

The consequences of the waiver are 
that all owners are on notice that 
they could be subject to special 
assessments should the need arise.  
Further, anyone who sells their 
property will need to disclose upon 
sale to prospective purchasers that 
the reserve requirement was 
waived for the association. 

 
Waiving the requirement can 
further have an impact on sales of 
properties within the association in 
that finding financing may be 
difficult.  Many lenders take the 
reserve fund into consideration in 
their decision on whether or not to 
lend money to a borrower.  Further, 
in order for a borrower to obtain 
any government insured financing, 
the reserves must be adequately 
maintained or the loan can be 
denied.  While waiving the reserve 
may keep your assessments lower, 
ultimately it can hurt the 
Association and hinder resale of 
the properties within the 
community.  

 
As always, each homeowners 
association has different needs 
regarding its reserve fund.  If your 
association has questions regarding 
its reserve fund, please contact us. 
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Mark	  Your	  Calendars	  Early	  –	  Spring/Fall	  2017	  Seminars! 

Spring	  topics	  will	  include:	  
YOUR	  ASSOCIATION:	  THE	  NEW	  GATEKEEPER	  OF	  CIVIL	  RIGHTS?	  

&	  
YOU	  JUST	  GOT	  SERVED!	  INS	  AND	  OUTS	  OF	  ASSOCIATION	  LITIGATION,	  

ATTORENY-‐CLIENT	  PRIVILEGE,	  AND	  INSURANCE	  COVERAGE	  OF	  
LAWSUITS	  

Seminar	  1	  -‐	  Broadview	  Heights	  (SW)	   Seminar	  2	  -‐	  Willoughby	  (NE)	  
Date: Wednesday, May 17, 2017 Date: Tuesday, May 23, 2017 

Time: 6:00PM (Doors open at 5:30PM) Time: 6:00PM (Doors open at 
5:30PM) 

Location: Briarwood Golf Course Location: Willoughby Hills 
Community Ctr. 

2737 W. Edgerton Rd., Broadview Hts., 
OH 44147 

35400 Chardon Rd., Willoughby, OH 
44094 

Fall	  topics	  will	  include:	  
WHAT	  TO	  DO	  WHEN	  AN	  OWNER	  FILES	  FOR	  BANKRUPTCY	  

&	  
GUN	  REGULATION	  IN	  OHIO	  –	  WHAT	  THE	  ASSOCIATION	  CAN	  AND	  

CANNOT	  ENFORCE	  

Seminar	  1	  –	  Willoughby	  (NE)	   Seminar	  2	  –	  Broadview	  Heights	  (SW)	  

Date: Wednesday, October 18, 2017 Date: Wednesday, October 25,  2017 

Time: 6:00PM (Doors open at 5:30PM) Time: 6:00PM (Doors open at 5:30PM) 
Location: Willoughby Hills Community 
Ctr. Location: Briarwood Golf Course 

35400 Chardon Rd., Willoughby, OH 
44094 

2737 W. Edgerton Rd., Broadview Hts., 
OH 44147 

 
Please RSVP at (216) 771-2600 or receptionist@ottesq.com. 
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