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FOR THE MIDDLE DISTRICT OF FLORIDA 
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vs.  
 
BLUE CROSS AND BLUE SHIELD OF 
FLORIDA, INC., d/b/a Florida Blue; HEALTH 
OPTIONS INC., d/b/a Florida Blue HMO; and 
FLORIDA HEALTH CARE PLAN INC., d/b/a 
Florida Health Care Plans, 
 

Defendants. 

 
 
 
 
 
 
  
 

_________________________________________/  
 

PLAINTIFF’S MOTION FOR PRELIMINARY 
INJUNCTION AND MEMORANDUM OF LAW IN SUPPORT 

 
MOTION FOR PRELIMINARY INJUNCTION 

Pursuant to Rule 65 of the Federal Rules of Civil Procedure and Local Rule 4.06, 

Plaintiff Oscar Insurance Company of Florida (“Oscar”) moves the Court for a preliminary 

injunction preventing Florida Blue1 from enforcing its exclusive dealing agreements with 

health insurance brokers that condition their ability to sell Florida Blue’s health insurance 

plans on their refusal to sell Oscar’s individual health insurance plans offered under the 

Patient Protection and Affordable Care Act (“ACA”).  For the reasons set forth in the 

Memorandum of Law below, Oscar requests that the Court grant its requested relief. 
                                                 
1 “Florida Blue” refers to Defendants Blue Cross and Blue Shield of Florida, Inc., d/b/a Florida Blue; Health 
Options Inc., d/b/a Florida Blue HMO; and Florida Health Care Plan Inc., d/b/a Florida Health Care Plans. 
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MEMORANDUM OF LAW IN SUPPORT 

PRELIMINARY STATEMENT 

Oscar is an innovative health care company that is a new entrant in the health 

insurance market in the Orlando metro area, where it began selling individual ACA plans 

(“Individual Plans”) during the current open enrollment period, which ends on December 15, 

2018.  Oscar offers lower-cost plans with better services than others available in the market. 

Florida Blue is an entrenched monopolist with a 91 percent share of the Individual 

Plan market in the Orlando metro area, as well as an 83.4 percent share in the Jacksonville 

metro area and 72.3 percent share in the Tampa metro area—two markets that Oscar plans to 

enter next year.  After Oscar announced its entry in Orlando and state regulators approved its 

prices that would be substantially lower than Florida Blue’s prices, Florida Blue recognized 

that Oscar poses a major competitive threat to its monopoly profits and adopted a scheme 

intended to impede Oscar’s entry in Orlando and other metro areas.  Specifically, Florida 

Blue began threatening brokers, who work for commission from insurers, that if they were to 

sell any Oscar Individual Plans in Orlando, they would be permanently terminated and lose 

the ability to sell any type of Florida Blue individual health insurance (including non-ACA 

products to Floridians over the age of 65) anywhere in Florida.   

The consequences for Oscar already have been severe.  More than 200 brokers (and 

counting) have abandoned agreements to sell Oscar’s plans after being threatened with 

termination.  Even before the recent round of cancellations, other major brokers refused even 

to discuss dealing with Oscar out of fear of losing Florida Blue’s business.  As of the first 

week of November, only about a quarter of Federally Facilitated Marketplace (“FFM”) 
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certified local brokers in the Orlando metro area have been appointed by Oscar, which is far 

fewer than Oscar appointed in other markets upon entry.  Thus, Florida Blue’s exclusivity 

policy has substantially foreclosed Oscar from accessing the brokers necessary to compete 

for a substantial majority of the Individual Plan business in Orlando.  Moreover, the 

ramifications of Florida Blue’s scheme are broader because its conduct jeopardizes Oscar’s 

plans to enter in Jacksonville and Tampa, as well as other Florida markets.  Given the 

irreparable harm that Oscar currently is suffering, Oscar seeks a preliminary injunction to 

prevent Florida Blue from enforcing its anticompetitive exclusive agreements with brokers.   

First, Oscar is likely to succeed on the merits of its claims that Florida Blue has:  (a) 

monopolized, or (at minimum) attempted to monopolize, the relevant markets for the sale of 

Individual Plans in Orlando, Jacksonville and Tampa (the “Relevant Markets”), in violation 

of Section 2 of the Sherman Act, 15 U.S.C. § 2; and (b) unlawfully restrained trade in the 

Relevant Markets in violation of Section 1 of the Sherman Act, 15 U.S.C. § 1. 

Second, Oscar will suffer immediate irreparable harm absent its requested injunctive 

relief.  Oscar already is suffering irreparable harm in Orlando in the form of lost market share 

and goodwill.  In addition, because Florida Blue’s exclusionary conduct jeopardizes Oscar’s 

plans to enter in Jacksonville and Tampa, Oscar also faces irreparable harm in those markets. 

Third, the balance of hardships weighs heavily in Oscar’s favor.  In stark contrast to 

the significant hardships that Oscar would face if Florida Blue’s conduct is not enjoined, the 

injunction is unlikely to cause any hardship to Florida Blue; rather, it will only require 

Florida Blue to cease enforcing its blatantly unlawful exclusivity policy.   

Fourth, while Oscar only bears a burden to show that the requested injunction will 
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not disserve the public interest, the injunction here will affirmatively vindicate the public 

interest.  The federal government heavily subsidizes Individual Plans sold in Florida, in the 

amount of approximately $9.5 billion a year.  As a result, higher premiums resulting from 

Florida Blue’s monopolistic conduct will cause the federal government—and consumers—to 

pay more than they would in a competitive market.  Oscar’s requested injunction will 

facilitate competition in the sale of Individual Plans, providing consumers with new and 

innovative insurance plans, lower premiums and better services.  In addition, halting Florida 

Blue’s scheme would serve one of the principal purposes of the ACA:  providing consumers 

with more choices.  Unless Florida Blue’s scheme is enjoined, it will continue to force 

brokers in Florida to be beholden to Florida Blue and deprive the large majority of 

consumers of objective advice about their full range of insurance options. 

STATEMENT OF FACTS 

I. OSCAR’S ENTRY INTO ORLANDO AND  
PLANS TO ENTER NEW MARKETS IN FLORIDA 

Oscar is a technology-driven health care company that makes accessing health care 

and navigating the complex health care system seamless and more affordable for consumers.  

(Ex. A, Decl. of Nicholas Gossen in Supp. of Mot. for Preliminary Injunction (“Gossen 

Decl.”) ¶ 2.)  To deliver a better health care experience, Oscar simplifies the bureaucracy 

around health insurance that is often associated with traditional insurers, including by:  (1) 

integrating 24/7 access to telemedicine for plan members at no additional cost; (2) pioneering 

a concierge team model that offers each member a dedicated team of care guides and nurses 

who holistically support members’ health insurance-related needs; and (3) offering superior 

web and mobile applications that allow members to better manage their health care and other 
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consumer-focused features, such as provider appointment scheduling in certain markets.  (Id. 

¶¶ 3-4.)  Oscar has the most engaged plan members in the industry, which translates to cost 

savings and, in turn, a member satisfaction rate three times the industry average.  (Id. ¶¶ 5-6.) 

Since 2014, Oscar has successfully entered 14 metro areas in 9 states with its 

Individual Plans, resulting in lower-cost plans with better services available to consumers in 

most of those areas.  (Id. ¶ 7.)  Oscar determined that it could profitably offer plans in Florida 

with high-quality provider networks, but with lower premium rates, compared to Florida 

Blue.  (Id. ¶¶ 11-12.)  Oscar decided to enter the Orlando metro area first, and in the current 

enrollment period, Oscar is offering low-cost, high-service plans to Orlando consumers for 

coverage starting in 2019.  (Id. ¶¶ 12-14.)2 

Oscar intends to enter other markets in Florida next year, including Jacksonville and 

Tampa.  (Id. ¶ 16.)  Oscar already has taken significant affirmative steps to do so, including:  

(1) conducting market research; (2) beginning negotiations with providers to build a 

competitive network of health care facilities; and (3) preparing financial analysis regarding 

the viability and profitability of entry.  (Id.)  Oscar’s deadline to decide whether to enter 

these markets is fast approaching, as it must file its insurance plan offerings and expansion 

proposal with federal and state agencies by May 2019, and all of the above efforts would 

need to be completed well in advance of that deadline.  (Id.)  For example, Oscar would need 

to complete rate negotiations with health care providers by January 2019.  (Id. ¶ 19.) 

                                                 
2 For example, in Orlando, the most affordable on-exchange plan that Florida Blue currently offers in the 
“Silver” metal tier—the most popular tier for Florida consumers—costs approximately $16 more per month, or 
roughly $192 more per year, than Oscar’s lower-priced plan.  (Gossen Decl. ¶ 14 n.1.) 
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II. FLORIDA BLUE’S ANTICOMPETITIVE TARGETING OF OSCAR 

Florida Blue acknowledges that it is “the largest single-state ACA insurer in the 

country.”  (Id. ¶ 11.)  Its share of Individual Plans sold statewide is about 75 percent.  (Id.)  

In certain areas, Florida Blue’s current market shares are even higher, including 91 percent in 

the Orlando metro area and 83.4 percent in the Jacksonville metro area.  (Ex. B, Decl. of 

Mark A. Israel (“Israel Decl.”) ¶¶ 27-28 & Tables 2, 3.)  Florida Blue employs an exclusivity 

policy, displayed on its website and embodied in broker contracts, pursuant to which it does 

not allow brokers selling its plans to sell other insurers’ Individual Plans anywhere in 

Florida.  (Ex. C, Decl. of Will Johnson in Supp. of Mot. for Preliminary Injunction (“Johnson 

Decl.”) ¶ 5; Ex. D, Decl. of William Sparks in Supp. of Mot. for Preliminary Injunction 

(“Sparks Decl.”) ¶¶ 4, 7-8.)  Given Florida Blue’s high shares, brokers cannot risk losing its 

business and have little choice but to acquiesce.  (Johnson Decl. ¶ 6.) 

Florida Blue has targeted Oscar, deploying its exclusivity policy to impede Oscar’s 

entry in Orlando.  (Id. ¶ 11.)  According to William Sparks, a broker in the Orlando area, Mr. 

Beau Shiflet, the Central Florida Area Sales Manager for Florida Blue, stated at a meeting 

with brokers in advance of the current open enrollment period that he had attended an Oscar 

meeting, where he observed brokers appointed by Florida Blue.  (Sparks Decl. ¶¶ 1, 6.)  Mr. 

Shiflet then threatened the brokers that Florida Blue would cancel their contracts if they were 

to sell Oscar’s plans.  (Id. ¶ 6.)  Florida Blue then sent an updated “exclusivity form” to 

brokers, reminding them of Florida Blue’s “exclusivity requirements.”  (Id. ¶ 7.)3 

                                                 
3 Previously, in August 2018, during a conference attended by approximately 400 brokers, a Florida Blue 
representative stated that any broker dealing with a Florida Blue competitor would be found in violation of the 
exclusivity policy, permanently terminated and have their commission payments withheld.  (Sparks Decl. ¶ 5.) 
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As the open enrollment period grew closer, Florida Blue began to identify and 

threaten with permanent termination individual brokers who worked with Oscar.  (Johnson 

Decl. ¶¶ 9-14.)  On October 24, one week before the open enrollment period began and in the 

very same week in which Oscar’s lower-price position was revealed publicly by Florida 

regulators, Mr. Shiflet sent an email to brokers appointed by Oscar, writing:  “You . . . will 

have 48 hours to terminate your Oscar appointment or we will terminate your Florida Blue 

appointment with no eligibility of reappointment with us.”  (Id. ¶ 11.)  Then, Florida Blue 

again updated its “exclusivity form,” requiring brokers to sign an agreement acknowledging 

that “[a]ny agent or agency that violates the exclusivity arrangement with Florida Blue will 

be permanently terminated for cause.”  (Sparks Decl. ¶ 8 (emphasis added).)   

As a result of Florida Blue’s targeted exclusionary scheme, many brokers have 

refused to even meet with Oscar in Orlando, including most large brokers and contracted 

general agents, which account for a higher percentage of the plans sold and covered lives in 

the Orlando metro area.  (Johnson Decl. ¶¶ 6, 16.)  This has occurred despite Oscar offering 

higher commissions on a per policy basis than it believes Florida Blue is offering.  (Id. ¶ 7.)  

In addition, more than 200 brokers (so far) have backed out of agreements to sell Oscar’s 

plans, of which 133 terminated their appointments within the 48 hours after Mr. Shiflet’s 

October 24 email.  (Id. ¶ 14.)  Notably, Oscar has had only 14 broker terminations this year 

outside of Florida.  (Id.)  As of the first week of November, Oscar has access to only about a 

quarter of the FFM-certified local brokers in the Orlando metro area, and those brokers likely 

account for an even lower percentage of total policies in the area.  (Id. ¶ 16.) 

Brokers play a critical role in selling Individual Plans in Florida and are responsible 
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for a greater percentage of sales of such plans than in other states.  (Id. ¶ 2.)  Indeed, in 2018, 

65 percent of Individual Plans sold on the Florida FFM were sold by brokers, whereas only 

42 percent of such plans were sold by brokers nationally.  (Israel Decl. ¶ 44.)  Brokers are 

particularly important for new entrants like Oscar because they offer a cost effective means 

to generate brand awareness among consumers.  (Johnson Decl. ¶ 2.)  It is more efficient to 

educate brokers than individual consumers about Oscar’s advantages because brokers can 

share their expertise with their customers.  (Id.)  Thus, Florida Blue’s scheme has foreclosed 

Oscar from an essential channel to successfully compete.  As a result, Oscar has sold only a 

fraction of the Individual Plans in Orlando it expected to sell based on its experience in other 

markets.  (Gossen Decl. ¶ 18.)  Unless Florida Blue’s conduct is enjoined, Oscar is unlikely 

to achieve the minimum efficient scale needed to become a viable long-term competitor in 

Orlando, and its plans to enter in Jacksonville and Tampa will be jeopardized.  (Id. ¶¶ 18-19.) 

ARGUMENT 

“For preliminary injunctive relief to be warranted, the district court must find that the 

movant has satisfied four prerequisites:  (1) a substantial likelihood of success on the merits; 

(2) irreparable injury will be suffered unless the injunction issues; (3) the threatened injury to 

the movant is greater than any damage the proposed injunction may cause the opposing 

party; and (4) the injunction, if issued, will not disserve the public interest.”  Carillon 

Importers, Ltd. v. Frank Pesce Int’l Grp. Ltd., 112 F.3d 1125, 1126 (11th Cir. 1997).  

“[N]one of the four prerequisites has a fixed quantitative value.  Rather, a sliding scale is 

utilized, which takes into account the intensity of each in a given calculus.”  DJR Assocs., 

LLC v. Hammonds, 241 F. Supp. 3d 1208, 1219 (N.D. Ala. 2017) (citation omitted).   
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In addition, “a district court may rely on affidavits and hearsay materials which would 

not be admissible evidence for a permanent injunction, if the evidence is ‘appropriate given 

the character and objectives of the injunctive proceeding.’”  Levi Strauss & Co. v. Sunrise 

Int’l Trading Inc., 51 F.3d 982, 985 (11th Cir. 1995) (citation omitted). 

I. OSCAR IS LIKELY TO SUCCEED ON THE MERITS OF ITS CLAIMS 

Oscar is likely to succeed on its claims that Florida Blue has:  (a) monopolized, or (at 

minimum) attempted to monopolize, the Relevant Markets in violation of Sherman Act § 2; 

and (b) unlawfully restrained trade in the Relevant Markets in violation of Sherman Act § 1. 

A. Oscar Is Likely To Succeed on Its Sherman Act § 2 Claims 

“The offense of monopol[ization] under § 2 of the Sherman Act has two elements:  

(1) the possession of monopoly power in the relevant market and (2) the willful acquisition 

or maintenance of that power as distinguished from growth or development as a consequence 

of a superior product, business acumen, or historic accident.”  United States v. Grinnell 

Corp., 384 U.S. 563, 570-71 (1966).  Similarly, to establish attempted monopolization, “a 

plaintiff must prove (1) that the defendant has engaged in predatory or anticompetitive 

conduct with (2) a specific intent to monopolize and (3) a dangerous probability of achieving 

monopoly power.”  Spectrum Sports, Inc. v. McQuillan, 506 U.S. 447, 456 (1993). 

1. The Relevant Markets Are for Individual ACA  
Insurance Plans Sold in Orlando, Jacksonville and Tampa 

A relevant market consists of both a product market and a geographic market.  See 

McWane, Inc. v. FTC, 783 F.3d 814, 828-29 (11th Cir. 2015).  Here, the relevant product 

market is for Individual Plans, and the relevant geographic markets are the Orlando, 

Jacksonville and Tampa metro areas, or alternatively, the counties in each metro areas. 
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(a) The Product Market for Individual ACA Insurance Plans 

“The reasonable interchangeability of use or the cross-elasticity of demand between a 

product and its substitutes constitutes the outer boundaries of a product market for antitrust 

purposes.”  McWane, 783 F.3d at 828 (citation omitted).  Here, the relevant product market is 

for Individual Plans.  See United States v. Aetna Inc., 240 F. Supp. 3d 1, 74 (D.D.C. 2017) 

(holding that “on-exchange health plans is the relevant product market”).  From a consumer’s 

perspective, there are no reasonable substitutes for Individual Plans.  (Israel Decl. ¶ 19.)  

Consumers who purchase Individual Plans do not—and often cannot—purchase these other 

forms of health insurance.  (Id.)   

(b) The Geographic Markets Are the Orlando, Jacksonville and 
Tampa Metro Areas or, Alternatively the Counties Comprising 
Those Areas 
 

A “geographic market encompasses the area in which the defendant effectively 

competes and extends to the area of effective competition where buyers can turn for alternate 

sources of supply.”  Iris Wireless LLC v. Syniverse Techs., 49 F. Supp. 3d 1022, 1030 (M.D. 

Fla. 2014). 

The relevant geographic markets for Individual Plans are localized because people 

typically wish to consume health care services close to where they live.  (Israel Decl. ¶¶ 21-

22.)  As a consequence of consumer demand and regulation, insurers assemble networks of 

providers—including hospitals, doctors and laboratories—in local areas to attract consumers.  

(Id. ¶ 22.)  Accordingly, the relevant geographic markets for Individual Plans are no broader 

than metro areas.  (See id. ¶ 21.)  Because Florida Blue has substantially foreclosed Oscar 

from competing in Orlando and threatens similar foreclosure in Jacksonville and Tampa, the 

relevant geographic markets are the Orlando, Jacksonville and Tampa metro areas. 
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Alternatively, the relevant geographic markets are countywide because Individual 

Plans are priced and sold on a county-by-county basis.  (Id. ¶ 23.)  Because consumers 

cannot purchase Individual Plans across county lines, they cannot substitute plans offered in 

an adjacent county if prices increase in their own county.  (Id.)  Indeed, in the U.S. 

Department of Justice’s recent challenge to a merger of health insurers, it was undisputed 

that “each county is a separate geographic market.”  Aetna, 240 F. Supp. 3d at 74.  Thus, as 

an alternative to metro areas, the relevant geographic markets are the following counties:  

Orange, Osceola, Seminole and Lake, in the Orlando metro area; Duval, St. Johns, Clay, 

Nassau and Baker, in the Jacksonville metro area; and Hillsborough, Pinellas, Pasco and 

Hernando, in the Tampa metro area. 

2. Florida Blue Has Monopoly Power, or a Dangerous 
Probability of Attaining Monopoly Power, in the Relevant Markets 

“Monopoly power is the ability ‘to control prices or exclude competition.’”  McWane, 

783 F.3d at 830 (quoting Grinnell, 384 U.S. at 571).  “[M]onopoly power may be inferred 

from a firm’s possession of a dominant share of a relevant market that is protected by entry 

barriers.”  United States v. Microsoft Corp., 253 F.3d 34, 51 (D.C. Cir. 2001). 

Here, Florida Blue’s shares are more than sufficient to establish its monopoly power 

in the Relevant Markets.  “This Circuit has held that market shares of between 60% and 65% 

suffice to raise a jury question on the issue of market power.”  Iris Wireless, 49 F. Supp. 3d 

at 1031; see also United States v. Dentsply Int’l, Inc., 399 F.3d 181, 188 (3d Cir. 2005) (share 

between 75 and 80 percent was “more than adequate to establish a prima facie case of 

[monopoly] power”).  Florida Blue’s shares of Individual Plans are 91 percent in the Orlando 

metro area, 83.4 percent in the Jacksonville metro area and 72.3 percent in the Tampa metro 
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area.  (Israel Decl. ¶¶ 27-28 & Tables 2, 3.)  On a county-by-county basis, Florida Blue’s 

shares are:  93.8 percent in Orange County, 82.4 percent in Osceola County, 84.5 percent in 

Seminole County and 100 percent in Lake County, in the Orlando metro area; 75.4 percent in 

Duval County, 100 percent in St. Johns County, 89.6 percent in Clay County, 100 percent in 

Nassau County and 100 percent in Baker County, in the Jacksonville metro area; and 63 

percent in Hillsborough County, 76.4 percent in Pinellas County, 79.2 percent in Pasco 

County and 99.1 percent in Hernando County, in the Tampa metro area.  (Id.)  Further, as Dr. 

Israel explains, these shares likely understate Florida Blue’s monopoly power.  (Id. ¶ 25.)4 

In addition, there are substantial barriers to entry in the Relevant Markets.  “‘Entry 

barriers’ are factors (such as regulatory requirements) that prevent new rivals from timely 

responding to an increase in price above the competitive level.”  Microsoft, 253 F.3d at 51.  

Here, insurers seeking to enter the Relevant Markets must plan for months or years in 

advance and make significant capital investment before entering.  (Gossen Decl. ¶ 8.)  

Indeed, to enter the Orlando metro area in 2019, Oscar invested significant time and millions 

of dollars.  (Id. ¶ 12.)  Specifically, to enter a new market, an insurer must, inter alia:  (1) 

meet both federal and Florida licensing requirements; (2) submit insurance products and rates 

to the regulators for their review and approval; (3) fund the insurance entity with enough 

capital in reserves to meet regulatory requirements; (4) educate the market of licensed 

insurance brokers regarding the company and its insurance products, in order to enlist their 

                                                 
4 Because Florida Blue’s shares are substantial enough to support a monopolization claim, they are plainly 
sufficient to sustain an attempted monopolization claim.  See McGahee v. N. Propane Gas Co., 858 F.2d 1487, 
1505 (11th Cir. 1988) (“Determining whether a defendant possesses sufficient market power to be dangerously 
close to achieving a monopoly requires analysis and proof of the same character, but not the same quantum, as 
would be necessary to establish monopoly power for an actual monopolization claim.”). 
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support in helping their clients enroll in the products; and (5) educate its staff and conform its 

internal operations across all departments and functions to comply with applicable Florida 

law.  (Id. ¶ 8.)  To provide care for their enrollees, insurers also must reach agreements with 

providers—hospitals, physicians, specialists and others—and establish relationships with, 

inter alia, pharmacies, laboratories and testing facilities. (Id. ¶ 9.) Negotiating all of these 

arrangements can take months or years of protracted negotiation.  (Id.)  

Moreover, Florida Blue’s exclusive dealing agreements with brokers function as a 

barrier to entry—and to rivals’ expansion—because they limit the ability of new entrants like 

Oscar to sell their plans through brokers, the largest distribution channel and the most 

effective means of selling Individual Plans.  (Johnson Decl. ¶¶ 2, 16; Israel Decl. ¶¶ 30, 34.)  

See also McWane, 783 F.3d at 831 (where the exclusive dealing program “itself posed a 

barrier to entry by shrinking the number of available distributors”). 

3. Florida Blue Has Willfully Maintained Its  
Monopoly Through Anticompetitive Conduct 

Having established that Florida Blue has monopoly power in the Relevant Markets, 

the next question is whether Florida Blue “engaged in the willful . . . maintenance of that 

power as distinguished from growth or development as a consequence of a superior product, 

business acumen, or historic accident.”  McWane, 783 F.3d at 832 (citation omitted).  

Significantly, the Eleventh Circuit has held that “an exclusive dealing arrangement can be 

harmful when it allows a monopolist to maintain its monopoly power by raising its rivals’ 

costs sufficiently to prevent them from growing into effective competitors.”  Id.  

To establish willful maintenance of monopoly power, the plaintiff must show that 

“the monopolist’s conduct had the ‘anticompetitive effect’ of harm[ing] competition, not just 

Case 6:18-cv-01944-JA-TBS   Document 11   Filed 11/19/18   Page 13 of 27 PageID 92



14 
 

a competitor.”  Id. at 833 (citation omitted).  If the plaintiff “succeeds in demonstrating this 

anticompetitive harm, the burden then shifts to the defendant to present procompetitive 

justifications for the exclusive conduct, which the [plaintiff] can refute.”  Id.  

Here, Florida Blue’s imposition of exclusive dealing agreements on brokers has 

harmed both Oscar and competition in the Relevant Markets, and there is no conceivable 

procompetitive justification for Florida Blue’s exclusionary conduct. 

(a) Florida Blue’s Exclusivity Policy Has Substantially  
         Foreclosed Oscar’s and Other Competitors’ Ability to Compete 

Florida Blue’s conduct has harmed competition because it has substantially 

foreclosed Oscar and other competitors from accessing brokers, which are essential to 

effectively compete in the Relevant Markets.  Foreclosure occurs when “‘the opportunities 

for other traders to enter into or remain in [the] market [are] significantly limited’ by the 

exclusive dealing arrangements.”  McWane, 783 F.3d at 837.  “Traditionally a foreclosure 

percentage of at least 40% has been a threshold for liability in exclusive dealing cases.”  Id.  

“[T]he test is not total foreclosure, but whether the challenged practices bar a substantial 

number of rivals or severely restrict the market’s ambit.”  Id. at 838 (quoting Dentsply, 399 

F.3d at 191).  Further, a lesser degree of foreclosure can harm competition where, as here, the 

defendant is a monopolist.  See Microsoft, 253 F.3d at 70 (“[A] monopolist’s use of exclusive 

contracts . . . may give rise to a § 2 violation even though the contracts foreclose less than [a] 

roughly 40% or 50% share.”).  Monopolists have been held “liable for anticompetitive 

conduct where, as here, the targeted rival gained market share—but less than it likely would 

have absent the conduct.”  McWane, 783 F.3d at 837. 

The Third Circuit’s decision in Dentsply is particularly instructive.  In that case, 
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Dentsply manufactured dental products, including artificial teeth that it sold to dealers which, 

in turn, sold the teeth to dental labs.  See Dentsply, 399 F.3d at 184.  Dentsply, which held a 

75 to 80 percent market share in artificial teeth, implemented an exclusivity policy that 

precluded dealers from selling competitors’ artificial teeth.  See id. at 184-85.  When dealers 

considered adding competitors’ teeth, “Dentsply threatened to sever access not only to its 

teeth, but to other dental products as well.”  Id. at 190.  Accordingly, Dentsply’s exclusivity 

policy “created a strong economic incentive for dealers to reject competing lines in favor of 

Dentsply’s teeth” because “the rivals simply could not provide dealers with a comparable 

economic incentive to switch.”  Id. at 195.  As the court explained, “[b]y ensuring that the 

key dealers offer Dentsply teeth either as the only or dominant choice, [the exclusivity 

policy] has a significant effect in preserving Dentsply’s monopoly.  It helps keep sales of 

competing teeth below the critical level necessary for any rival to pose a real threat to 

Dentsply’s market share.”  Id. at 191.  The court rejected Dentsply’s argument that 

competitors’ ability to sell directly to dental labs proved they were not foreclosed:  “The 

proper inquiry is not whether direct sales enable a competitor to ‘survive’ but rather whether 

direct selling ‘poses a real threat’ to defendant’s monopoly.”  Id. at 193 (quoting Microsoft, 

253 F.3d at 71).  Thus, the court held that Dentsply’s substantial foreclosure of competitors’ 

access to dealers violated Sherman Act § 2.  See id. at 196. 

Here, the parallels to Dentsply are striking.  Just like Dentsply, Florida Blue invokes 

its exclusivity policy to threaten brokers that if they sell Oscar’s or another competitor’s 

Individual Plans, Florida Blue will terminate those brokers’ ability to sell all of its individual 

insurance products, including plans that Oscar does not currently offer.  (Johnson Decl. ¶ 5; 
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Sparks Decl. ¶ 4.)  Florida Blue’s threat is even more effective than Dentsply’s because it 

also has a geographic component; if a broker sells Oscar’s Individual Plans in Orlando, 

Florida Blue will terminate its ability to sell Florida Blue plans throughout the entire state.  

(Johnson Decl. ¶ 5.)  As a result, insurance brokers—like the dealers in Dentsply—must 

acquiesce to Florida Blue’s exclusivity policy because they would lose substantial income if 

they were to sell plans offered by Oscar or another competitor.  (Israel Decl. ¶¶ 34-43; 

Johnson Decl. ¶ 6.)  Indeed, despite offering more attractive commissions to brokers, Oscar 

has appointed only a quarter of the FFM-certified local brokers in the Orlando metro area, 

and those brokers likely account for an even lower percentage of total policies in the area.  

(Johnson Decl. ¶¶ 7, 14.)  Like the dealers in Dentsply, access to brokers—who accounted for 

65 percent of Individual Plans sold on the Florida FFM in 2018—is critical to entering, and 

competing, in the Relevant Markets.  (Israel Decl. ¶ 44; Johnson Decl. ¶ 2.)  While other 

channels—including direct sales—exist, they are not a viable alternative to brokers and 

would not allow Oscar or other competitors to successfully compete.  (Johnson Decl. ¶ 2.)  

Thus, as in Denstply, Florida Blue’s exclusivity policy substantially forecloses competitors’ 

access to a critical distribution channel and, therefore, violates Sherman Act § 2. 

The Eleventh Circuit’s decision in McWane also is instructive.  There, the court 

affirmed a ruling that McWane unlawfully monopolized the pipe fittings market by imposing 

an exclusivity policy on distributors in order to impede a new entrant, Star, from becoming a 

viable competitor.  See McWane, 783 F.3d at 820-21.  McWane threatened to cut off 

distributors’ ability to purchase its pipe fittings if they purchased from Star.  See id. at 821.  

The court found that “the clear anticompetitive intent behind [the exclusivity 
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policy] . . . supports the inference that it harm[s] competition.”  Id. at 840.  As the court 

explained, “the evidence of anticompetitive intent [wa]s particularly powerful” because it left 

“little doubt that the [exclusivity policy] was a deliberate plan to prevent Star from reach[ing] 

any critical market mass that will allow [it] to continue to invest and receive a profitable 

return.”  Id. (third alteration in original) (citation omitted) (internal quotation mark omitted). 

Here, as in McWane, the clear evidence of Florida Blue’s anticompetitive intent 

supports the inference that its exclusivity policy harms competition.  As detailed above (see 

supra pp. 6-7), Florida Blue targeted Oscar in an effort to stymie its entry in Orlando—likely 

with the goal of thwarting its entry elsewhere in Florida.  For example, a Florida Blue 

executive secretly attended an Oscar meeting with brokers and later threatened the brokers 

with termination if they were to sell Oscar’s plans.  (Sparks Decl. ¶ 6.)  And just one week 

before the open enrollment period, Florida Blue emailed brokers, warning that they would 

“have 48 hours to terminate [their] Oscar appointment or we will terminate your Florida 

Blue appointment with no eligibility of reappointment with us.”  (Johnson Decl. ¶ 11.)5 

(b) There Is No Procompetitive Justification  
         For Florida Blue’s Exclusionary Conduct 

Given the evidence establishing that Florida Blue’s conduct harms competition, “the 

burden shifts to [Florida Blue] to offer procompetitive justifications for its conduct.”  

McWane, 783 F.3d at 840-41.  Procompetitive “justifications are typically those that reduce 

cost, increase output or improve product quality, service, or innovation.”  Id. at 841. 

                                                 
5 This evidence of Florida Blue’s motive satisfies the “specific intent” element of Oscar’s attempted 
monopolization claim.  See Spectrum Sports, 506 U.S. at 459 (explaining that “‘unfair’ or ‘predatory’ 
tactics . . . may be sufficient to prove the necessary intent to monopolize, which is something more than an 
intent to compete vigorously”). 
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Florida Blue cannot demonstrate any procompetitive justification for its exclusivity 

policy.  To the contrary, the evidence establishes that Florida Blue’s conduct has raised costs 

for new entrants, decreased output and reduced product quality, service and innovation.  

(Israel Decl. ¶¶ 47, 55-57.)  Notably, in the other markets Oscar has entered, its competitors 

have not enforced exclusivity provisions on brokers (Johnson Decl. ¶ 8), a fact that further 

suggests the absence of any legitimate justification for Florida Blue’s imposition of 

exclusivity in the Relevant Markets.  (Israel Decl. ¶ 47.)  Indeed, brokers in other markets are 

typically free to recommend the best plan options for their clients.  (See Johnson Decl. ¶ 8) 

B. Oscar Is Likely To Succeed on Its Sherman Act § 1 Claim 

In addition to violating Sherman Act § 2, Florida Blue’s exclusive dealing agreements 

also violate Sherman Act § 1, which prohibits agreements that unreasonably restrain trade.  

See Graphic Prods. Dist., Inc. v. Itek Corp., 717 F.2d 1560, 1566 (11th Cir. 1983). 

1. Florida Blue’s Exclusive Agreements Are Subject to Sherman Act § 1 

In order to establish a violation of Sherman Act § 1, a plaintiff must prove the 

existence a “contract, combination . . . or conspiracy.”  15 U.S.C. § 1.  “[T]he law is clear 

that an express exclusivity requirement is not necessary because de facto exclusive dealing 

may be unlawful.”  ZF Meritor v. Eaton Corp., 696 F.3d 254, 282 (3d Cir. 2012). 

Here, Florida Blue has required brokers to sign written agreements with exclusivity 

provisions requiring brokers to deal only with Florida Blue.  (Sparks Decl. ¶¶ 4, 7-8.)  Even 

in the absence of such a written provision, Florida Blue’s arrangements with brokers would 

constitute de facto exclusive agreements because Florida Blue compels brokers to abide by 

its exclusivity policy through, inter alia, threats of termination or refusal to pay commission.  
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(Johnson Decl. ¶¶ 5, 9-13; Sparks Decl. ¶¶ 5-7, 9.)  Thus, Florida Blue’s exclusive dealing 

arrangements with brokers clearly fall within the ambit of Sherman Act § 1. 

2. Florida Blue Has Market Power in the Relevant Markets 

Because Florida Blue’s agreements with brokers are “vertical” (as insurers and 

brokers operate at different levels of the distribution chain), Oscar must prove that Florida 

Blue has “market power.”  See Graphic Prods., 717 F.2d at 1568.  Market power is “the 

ability to raise prices above those that would be charged in a competitive market,” NCAA v. 

Board of Regents, 468 U.S. 85, 109 n.38 (1984), a lesser standard than monopoly power’s 

ability “to control prices or exclude competition.”  United States v. E. I. du Pont de Nemours 

& Co., 351 U.S. 377, 391 (1956).  Thus, because Florida Blue has monopoly power in the 

Relevant Markets (see supra pp. 11-13), it plainly has market power in those markets. 

3. Florida Blue’s Exclusive Dealing Agreements  
Unreasonably Restrain Trade in the Relevant Markets 

As explained above (see supra pp. 13-18), Florida Blue’s imposition of exclusive 

dealing agreements on brokers harms both Oscar and competition in the Relevant Markets, 

and there is no conceivable procompetitive justification for Florida Blue’s conduct.  Because 

this evidence is sufficient to establish Oscar’s claims under Sherman Act § 2, it necessarily 

satisfies Oscar’s burden under the lesser standard required to prove a Sherman Act § 1 claim.  

See Dial Corp. v. News Corp., 165 F. Supp. 3d 25, 36 (S.D.N.Y. 2016) (“The standard for 

exclusive dealing under Section Two of the Sherman Act is lower than under Section One.”). 

C. The McCarran-Ferguson Act Does Not Exempt Florida Blue’s Conduct 

Florida Blue may argue its conduct is immune under the McCarran-Ferguson Act, 

which exempts the “business of insurance” from antitrust law if the conduct at issue is 
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regulated by state law and is not an “act of boycott, coercion, or intimidation.”  15 U.S.C. §§ 

1012-1013 (1948).  But Florida Blue’s exclusive dealing is not immune here because it:  (1) 

is not the “business of insurance”; and (2) constitutes “coercion.” 

1. Florida Blue’s Exclusive Dealing Is Not the “Business of Insurance” 

The Supreme Court has delineated three criteria for determining whether a business 

practice constitutes “the business of insurance”:  (1) whether it has the effect of transferring 

or spreading a policyholder’s risk; (2) whether it is an integral part of the policy relationship 

between insurer and insured; and (3) whether it is limited to entities within the insurance 

industry.  See Grp. Life & Health Ins. Co. v. Royal Drug Co., 440 U.S. 205, 210-17 (1979).  

None of these criteria applies to Florida Blue’s exclusive dealing agreements with brokers. 

Ray v. United Family Life Ins. Co., 430 F. Supp. 1353 (W.D.N.C. 1977), is directly 

on point.  There, as here, the defendant insurer threatened to terminate brokers if they did not 

agree to exclusively sell the defendant’s insurance.  See id. at 1355.  After the plaintiff broker 

was terminated for refusing to abide by this exclusivity policy, he brought antitrust claims 

against the insurer.  See id. at 1354-55.  The court held the insurer’s “[r]efusals to deal with 

agents in furtherance of an attempt to monopolize” were not “within the ‘business of 

insurance.’”  Id. at 1357.  Rather, his claims “involve[d] the relationship of agent and 

company, not the relationship of policyholder and company,” and “[t]he background and 

legislative history of the McCarran-Ferguson Act . . . gives no indication that Congress 

intended insurance agents to be treated differently than any other kind of agent.”  Id.6 

                                                 
6 See also In re Ins. Brokerage Antitrust Litig., 618 F.3d 300, 357 (3d Cir. 2010) (conspiracy among brokers and 
insurers fell outside the business of insurance because the “conduct affect[ed] not whether or to what extent a 
prospective insurance purchaser would transfer its risk to an insurer, but merely to which insurer that risk would 

(cont'd) 
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Here, as in Ray, the exclusivity policy concerns the relationship between an insurer 

and brokers, not the policyholder issues McCarran-Ferguson was intended to immunize. 

2. Florida Blue’s Exclusive Dealing Constitutes “Coercion” 

Even if Florida Blue’s imposition of exclusive dealing agreements fell within the 

“business of insurance” (which it does not), this conduct still would be subject to antitrust 

scrutiny because it constitutes “coercion.”  Once again, Ray is directly on point because the 

court held that the “defendant’s threat to Ray that it would cut off Ray’s agency and thereby 

deprive him of renewal commissions and deferred funeral business constituted coercion.”  Id. 

at 1358.  Similarly, in Weatherby v. RCA Corp., Nos. 85-CV-1615, 85-CV-1613, 85-CV-

1614, 1986 WL 21336 (N.D.N.Y. May 9, 1986), plaintiffs, agents for defendant health 

insurers, alleged defendants coerced them into accepting reduced commissions, threatening 

that if they refused, defendants would terminate them.  Id. at *4.  The court held that 

plaintiffs sufficiently alleged “coercion.”  Id. at *5. 

Florida Blue has threatened brokers with termination and refusals to pay commission 

if they deal with Oscar or other competitors.  (See supra pp. 6-7.)  These threats are acts of 

“coercion” that would deprive Florida Blue of any antitrust immunity. 

II. OSCAR WILL SUFFER IMMEDIATE IRREPARABLE 
HARM ABSENT THE REQUESTED PRELIMINARY INJUNCTION 

“An injury is ‘irreparable’ only if it cannot be undone through monetary remedies.”  

Ferrero v. Associated Materials, Inc., 923 F.2d 1441, 1449 (11th Cir. 1991) (citation 
________________________ 
(cont'd from previous page) 
be transferred”); Am. Family Life Assurance Co. of Columbus v. Planned Mktg. Assocs., Inc., 389 F. Supp. 
1141, 1146 (E.D. Va. 1974) (“[A] complaint based upon the Sherman Act and Clayton Act involving 
interactions between two insurance companies, as distinguished from transactions between an insurance 
company and its policy holders, is not barred . . . by the McCarran-Ferguson Act.”) 
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omitted).  Accordingly, injuries that are “difficult, if not impossible, to determinate 

monetarily” are irreparable.  Id. (citation omitted).  Courts have repeatedly “held that the loss 

of customers and goodwill is an ‘irreparable’ injury” id., as is the loss of market share.  See, 

e.g., BellSouth Telecomms., Inc. v. MCImetro Access Transmission Servs., LLC, 425 F.3d 

964, 970 (11th Cir. 2005) (affirming finding of irreparable harm because plaintiff was 

“losing about 3200 customers per week”); C.B. Fleet Co. v. Unico Holdings, Inc., 510 F. 

Supp. 2d 1078, 1083 (S.D. Fla. 2007) (“[L]oss of market share is more than sufficient to 

establish irreparable harm.”). 

Here, Oscar is losing customers and market share in the Orlando metro area and 

expects to incur these—and related—irreparable harms as it prepares to enter other Florida 

markets next year, unless Florida Blue is enjoined.  As a result of being foreclosed from a 

material percentage of the brokers in Orlando, Oscar stands to sell only a fraction of the plans 

this year that it had projected, which will have major repercussions on its competitiveness in 

future years in Orlando and other markets in Florida.  (Gossen Decl. ¶ 18.)  Oscar was able to 

negotiate favorable rates with providers in Orlando for 2019, based on projected plan sales 

and the expectation that Oscar’s entry would be successful.  (Id.)  Oscar’s underperformance 

this year likely will hinder its ability to negotiate similarly favorable rates with providers in 

Orlando in the future.  (Id.)  Thus, Oscar will have to offer its plans at higher premiums to 

cover its costs, which will erode its ability to gain customers in the future.  (Id.)  These harms 

are irreparable because they would be difficult to quantify.  (Israel Decl. ¶¶ 59-61.) 

Similarly, if Florida Blue is not enjoined, Oscar’s plans to enter in Jacksonville and 

Tampa will be jeopardized.  (Gossen Decl. ¶ 19.)  Because Florida Blue has a similarly 
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dominant share in those markets as in Orlando, Oscar believes it is likely to encounter the 

same obstacles attracting brokers and selling plans in those markets.  (Id.)  Given this risk, 

unless Florida Blue is enjoined, its conduct will materially reduce Oscar’s projected 

enrollees, which in turn will undermine Oscar’s ability to negotiate favorable rates with 

providers and impede Oscar’s ability to offer competitive plans.  (Id.)  Oscar must complete 

negotiating rates with providers by January 2019 in order to offer plans in these markets in 

2020.  (Id.)  Thus, absent the requested relief, Oscar likely will suffer incalculable loss of 

profits, market share and goodwill in the Jacksonville and Tampa markets, as well as the loss 

of its significant investment in connection with its entry plans.  (Israel Decl. ¶¶ 52-54, 60.) 

III. THE BALANCE OF EQUITIES WEIGHS HEAVILY IN OSCAR’S FAVOR 

As explained above, absent the requested injunctive relief, Oscar will continue to 

sustain irreparable harm.  In contrast, the injunction will not cause hardship to Florida Blue. 

First, any harm Florida Blue claims it would suffer from an injunction is the result of 

having to cease its own anticompetitive conduct and, therefore, is not cognizable.  See 

BellSouth, 425 F.3d at 970 (while defendants “undoubtedly will lose customers” as a result of 

the injunction, they would “suffer that harm only as a result of ‘conduct that the FCC has 

concluded is anticompetitive and contrary to federal policy’” (citation omitted)).  

Second, any loss that Florida Blue may experience from competition on the merits 

likely would be rather small and would not substantially affect its business.  After all, less 

than 30 percent of Florida Blue’s customers are derived from the sale of Individual Plans.7 

                                                 
7 See David Altmaier, Insurance Commissioner, CY 2017 Accident and Health Markets Gross Annual Premium 
Enrollment Report Summary at 39, 72, 90 (Aug. 29, 2018), available at 
https://www.floir.com/siteDocuments/AHGAPCY2017.pdf (showing that 27.7 percent of covered lives for 

(cont'd) 
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IV. OSCAR’S REQUESTED PRELIMINARY 
INJUNCTION WILL SERVE THE PUBLIC INTEREST 

The public has a strong interest in the “effective enforcement of the antitrust laws,” 

which “are intended to safeguard competition and, hence, consumers.”  FTC v. Univ. Health, 

Inc., 938 F.2d 1206, 1225 (11th Cir. 1991) (reversing denial of preliminary injunction and 

remanding with instructions to issue injunction).  The public interest in competition is 

especially significant when, as here, it affects consumer choice regarding health care.  See 

Aetna Health Mgmt., Inc., v. Mid-America Health Network, 975 F. Supp. 1382, 1387 (D. 

Kan. 1997) (“the public interest is advanced by competition in the health insurance 

industry”); Combined Ins. Co. of Am. v. Invrs. Consol. Ins. Co., 499 F. Supp. 484, 488 

(E.D.N.C. 1980) (“[T]he law favors active but fair competition between business entities so 

as to allow insurance consumers a choice in their purchase of insurance policies.”). 

Here, injunctive relief would serve the public interest because it would halt Florida 

Blue’s misconduct, which is leading to higher costs, less choice and lower quality for the 

more than 400,000 consumers in the Relevant Markets.  (Israel Decl. ¶¶ 55-61.)  The 

injunction will also vindicate one of the fundamental purposes of the ACA by freeing brokers 

to advise consumers about all available health insurance plans, not just Florida Blue’s. 

Finally, there is a compelling public interest in ensuring that taxpayer dollars are well 

spent.  See Haddad v. Arnold, 784 F. Supp. 2d 1284, 1308 (M.D. Fla. 2010) (“As the funding 

originates from tax dollars, the public interest clearly lies . . . [in] spending less for Plaintiffs’ 

care and treatment.”)  The federal government pays about $9.5 billion in premium subsidies 

________________________ 
(cont'd from previous page) 
Florida Blue are individual health insurance enrollees). 
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in Florida annually, which equates to about $528 per enrollee per month.   (Gossen Decl. ¶ 

15.)  Absent a preliminary injunction, Florida Blue will avoid competition from Oscar, and 

the federal government will pay inflated subsidies attributable to Florida Blue’s misconduct. 

V. A BOND SHOULD NOT BE REQUIRED OR SHOULD BE NOMINAL 

Under Federal Rule of Civil Procedure 65(c), “[t]he court may issue a preliminary 

injunction . . . if the movant gives security in an amount that the court considers proper.”  

Fed. R. Civ. P. 65(c) (emphasis added).  “[T]he amount of security required by [Rule 65(c)] 

is a matter within the discretion of the trial court . . . [, and] the court may elect to require no 

security at all.”  BellSouth, 425 F.3d at 971 (quotation marks and citations omitted).  Further, 

courts have recognized that a bond is unnecessary if the injunction would not cause harm to 

the defendant.  See, e.g., TracFone Wireless, Inc. v. Washington, 978 F. Supp. 2d 1225, 1235 

(M.D. Fla. 2013) (dispensing with bond because movant established likelihood of success on 

the merits and that an injunction would not harm the defendant). 

Here, as explained above (see supra p. 23), any losses Florida Blue may experience 

should be given no weight because they would result solely from having to terminate its 

anticompetitive scheme, and those losses would have only a marginal effect on its business.  

Thus, no bond should be required, or if a bond is imposed, it should be nominal. 

CONCLUSION 

For the foregoing reasons, Oscar respectfully requests that the Court grant its motion 

for a preliminary injunction.8 

                                                 
8 The form of the requested injunction is included in the Proposed Order, attached hereto as Exhibit E. 
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I. INTRODUCTION AND OVERVIEW 

A. QUALIFICATIONS 

I, Mark A. Israel, Ph.D., declare under penalty of perjury pursuant to 28 U.S.C. § 1746 

that the following is true and correct: 

1. I am a Senior Managing Director at Compass Lexecon, an economic consulting firm 

where I have worked since 2006. From 2000 to 2006, I served as a full-time member of the 

faculty at Kellogg School of Management, Northwestern University. I received my Ph.D. in 

economics from Stanford University in 2001. 

2.  I specialize in the economics of industrial organization—which is the study of 

competition in imperfectly competitive markets, including the study of antitrust and regulatory 

issues—as well as applied econometrics. At Kellogg and Stanford, I taught graduate-level 

courses covering topics including business strategy, industrial organization economics, and 

econometrics. My research on these topics has been published in leading peer reviewed 

economics journals including the American Economic Review, the Rand Journal of Economics, 

the Review of Industrial Organization, Information Economics and Policy, and the Journal of 

Competition Law and Economics. 

3.  My work at Compass Lexecon has focused on the application of economic theory and 

econometric methods to competitive analysis of the impact of mergers, antitrust issues including 

a wide variety of single-firm and multi-firm conduct, class certification, and damages estimation. 

I have analyzed these competition issues on behalf of a wide range of clients, including private 

companies and government entities. I have testified in Federal court, multiple state courts, and in 

many regulatory and arbitration proceedings in the U.S. and around the world. I have presented 

my findings to both US competition agencies on dozens of occasions. I have also submitted 

expert reports, declarations, and affidavits to government agencies and Federal and state courts. 

4. I have testified previously on issues of market definition, market power, and the 

economics of health insurance.  For example, I testified on behalf of the Federal Trade 

Commission in its successful lawsuit to enjoin the merger of Sysco Corp. and US Foods, two 

national broadline food distributors, in 2015.  I also was Anthem Inc.’s principal economic 

witness in United States et al. v Anthem Inc. et al. in 2016. 
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5. My full curriculum vitae and list of prior testimony are included in Appendix A this 

report. Compass Lexecon bills for my time at the hourly rate of $1,100 and bills staff time at 

hourly rates ranging from $250 to $925.  Neither Compass Lexecon’s compensation nor mine 

depend on the conclusions reached or the outcome of this case. 

B. BACKGROUND ON LITIGATION 

6. Plaintiff Oscar Insurance Company of Florida (“Oscar”) alleges that Blue Cross Blue 

Shield of Florida (“Florida Blue”) has acted anticompetitively to exclude Oscar from entry into 

the provision of individual health insurance products in the Orlando, Florida metropolitan area.  

Oscar claims that, faced with Oscar’s entry, Florida Blue implemented a scheme that “involves 

denying Oscar access to insurance brokers upon whom consumers rely to advise them of their 

insurance options.”1  Florida Blue did so by requiring that “no broker may sell Florida Blue’s 

individual plans unless that broker agrees to sell only Florida Blue’s individual plans.”2  Oscar 

alleges that, “[g]iven Florida Blue’s dominant market share in Florida (and even larger share in 

Orlando) brokers with the largest existing client bases have an overwhelming incentive to sell 

Florida Blue’s plans and cannot afford not to sell Florida Blue’s plans. Consequently, Florida 

Blue’s insistence that brokers sell only Florida Blue plans necessarily forecloses Oscar from 

access to brokers responsible for selling the vast majority of ACA plans in the Orlando metro 

area.”3   

7. Oscar alleges that Florida Blue’s actions have harmed it and competition, arguing that 

“[t]he effects of Florida Blue’s scheme are designed to and will have the effect of keeping Oscar 

out of the Orlando metro area and other major metro areas, and preserving the high prices and 

monopoly profits Florida Blue now reaps.  The lack of scale will prevent Oscar from negotiating 

reasonable provider contracts in the Orlando metro area and other markets for 2020 and beyond 

that are necessary to provide low-cost alternatives to consumers.”4  Oscar now seeks a 

                                                 
1  See Oscar Insurance Company of Florida, Plaintiff vs Blue Cross and Blue Shield of Florida, Inc., d/b/a 

Florida Blue; Health Options Inc., d/b/a Florida Blue HMO; and Florida Health Care Plan, Inc., d/b/a 
Florida Health Care Plans, Complaint (Injunctive Relief Sought), Case No. 6:18-cv-01944  (hereinafter, 
“Complaint”), ¶5. 

2 Complaint, ¶5 (emphasis in original). 
3 Complaint, ¶7 (emphasis in original). 
4 Complaint, ¶11. 
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preliminary injunction to prohibit Florida Blue conditioning the ability of insurance brokers to 

sell Florida Blue health insurance plans on exclusivity and from taking or threatening to take any 

retaliatory actions against brokers who sell non-Florida Blue plans.  

C. ASSIGNMENT 

8. I have been asked by counsel for Oscar to analyze the competitive consequences of 

Florida Blue’s broker exclusivity requirement.  In particular, I have been asked: 

 To offer an opinion on the relevant product and geographic markets at issue in this 

matter, and whether Florida Blue possesses market power in those markets; 

 To offer an opinion as to whether Florida Blue’s actions tend to entrench its market 

power in Orlando; 

 To offer an opinion as to whether Florida Blue’s actions tend to deter entry elsewhere in 

Florida. 

 To offer an opinion as to whether Florida Blue’s actions harm competition, consumers, 

and Oscar and whether those harms are irreparable.  Counsel has advised me that in order 

to obtain a preliminary injunction, Oscar must demonstrate that it is likely to suffer 

irreparable harm absent injunctive relief.  Counsel has further advised me: (i) that 

irreparable harm must represent an injury that cannot be remedied by monetary damages; 

(ii) that loss of customers and goodwill can constitute irreparable harm; and (iii) that the 

difficulty of calculating damages can render harm irreparable.  

9. In conducting my analysis, I have applied standard economic principles and methods in 

analyzing Florida Blue’s actions and their effects on competition.  A list of the materials I have 

relied on in this matter is attached as Appendix B.   

10. My analysis is ongoing, and I reserve the right to supplement or modify my analysis in 

light of new materials that may become available to me. 

D. SUMMARY OF CONCLUSIONS  

11. Based on my analysis to date, I find that Florida Blue has exploited its market power in 

an anticompetitive fashion, with effects that include excluding Oscar from effectively entering 
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into and competing in Orlando and other Florida metropolitan areas, and that such exclusionary 

conduct is likely to cause irreparable harm to competition, consumers, and Oscar. 

12.  My overall conclusion is supported by the following more detailed findings:   

 The relevant product and geographic market in this matter is the provision of individual 

health insurance in a local area in which a carrier assembles a provider network.  These 

local areas are not larger than a metropolitan area and may be as small as a county (with a 

collection of counties making up a metropolitan area).  The U.S. Department of Justice in 

the Anthem-Cigna litigation and Aetna-Humana litigation alleged that individual health 

insurance in a county was a relevant antitrust market.  

 In the relevant product and geographic markets at issue, Florida Blue has market power. 

 Florida Blue’s actions have tended to entrench its monopoly in the Orlando metropolitan 

area. 

o Florida Blue has leveraged its monopoly position in the Orlando metropolitan 

area to exclude Oscar, by threatening insurance brokers with a loss of 

substantial commission income if they sell non-Florida Blue plans.  Florida 

Blue has also leveraged its dominant position in the provision of individual 

health insurance in the state of Florida to exclude Oscar from entering into 

Orlando by threatening brokers with the loss of the ability to sell in all of 

Florida if they sell Oscar plans in Orlando. 

o Given the important role insurance brokers play in Florida, Florida Blue’s 

coercion of exclusivity from brokers has prevented Oscar from effectively 

entering into and competing in the Orlando area. 

o The exclusionary conduct will likely prevent Oscar from obtaining the 

necessary scale to negotiate attractive contracts with healthcare providers, 

and in turn will prevent it from offering attractive prices to consumers. 

 The exclusionary conduct, by preventing effective entry by Oscar and by deterring entry 

and expansion of other potential entrants, has harmed competition, consumers, and Oscar. 

Case 6:18-cv-01944-JA-TBS   Document 11-2   Filed 11/19/18   Page 7 of 56 PageID 122



 

5 

o These harms meet the legal definition of “irreparable harm” that I have been 

given by counsel, since they include the loss of customers and goodwill and 

are extremely difficult to quantify. 

II. FLORIDA BLUE HAS MARKET POWER IN THE RELEVANT PRODUCT AND 
GEOGRAPHIC MARKETS AT ISSUE 

A. PRINCIPLES OF MARKET DEFINITION  

13.   Market definition helps to specify the lines of commerce and geographic areas in which 

firms may exercise market power, enables the identification of market participants and 

measurement of market shares and concentration and thus, most importantly, facilitates the 

analysis of whether a firm (or firms) has market power in a relevant market.5  Market definition 

focuses on demand-side substitution, meaning customers’ ability and willingness to substitute 

away from one product to another in response to a price increase or a corresponding non-price 

change such as a reduction in product quality or service.6   

14. A relevant market has a product and a geographic dimension, which are two sides of the 

same coin.  The fundamental question in determining both product and geographic market 

boundaries is to determine what firms are (inside the boundary) and are not (outside the 

boundary) relevant competitors to the firm in question.  It is the set of firms selling reasonably 

close substitute products into a geography that limits some customers’ willingness or ability to 

substitute to some products, and thus limits the ability of firms in the relevant market profitably 

to raise prices.7   

15. Conceptually, the relevant market is defined by the “hypothetical monopolist test.”  The 

hypothetical monopolist asks whether, if merged together, the firms in a candidate market “likely 

would impose a small but significant and non-transitory increase in price (‘SSNIP’) on a least 

                                                 
5  Horizontal Merger Guidelines of the U.S. Department of Justice and Federal Trade Commission, August 

19, 2010, (hereinafter, “HMG 2010”), §4, available at 
https://www.ftc.gov/sites/default/files/attachments/merger-review/100819hmg.pdf 

6 HMG 2010, §4. 
7 HMG 2010, §§4.1-4.2. 
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one product in the market.”8 If so, that candidate market passes the test and is a relevant antitrust 

market.  For example, if Florida Blue was the only firm that sold individual health insurance 

plans in a county, would it be able to profitable raise prices?  If so, then individual health 

insurance sold in a county would be the relevant market. 

16. In this matter, I apply these principles in analyzing the relevant product and geographic 

markets and whether Florida Blue possesses market power in those markets. 

B. INDIVIDUAL HEALTH INSURANCE IS THE RELEVANT PRODUCT MARKET  

17. By way of background, roughly 1.5 million Florida residents have individual health 

insurance, or about 7 percent of the total Florida population.  Roughly 207,000 Orlando residents 

or, 8 percent of all Orlando residents, have individual health insurance.  Orlando residents with 

individual health insurance account for 13 percent of all Floridians with individual health 

insurance.   Individuals with health insurance coverage are often referred to as “members” or 

“covered lives.” 

Table 1 
Health Insurance Coverage in Orlando and Florida 

January 2018 

 

18. As further background on individual health insurance in particular, consumers in Florida 

can purchase individual health insurance on the exchange established by the Affordable Care Act 

                                                 
8 HMG 2010, §4.1. 

Lives Percentage Lives Percentage

Population 2,509,831    20,984,400  
Uninsured 314,809       12.5% 2,658,551    12.7%
Individual Insurance 207,609       8.3% 1,543,751    7.4%
Small Group Insurance 12                0.0% 51                0.0%
Commerical Large Group Insurance 1,167,526    46.5% 9,198,082    43.8%
Medicare Advantage 192,525       7.7% 1,922,524    9.2%
Other Government Insurance 627,350       25.0% 5,661,441    27.0%

Source:  Decision Resources Group, Managed Market Surveyor.

Orlando CBSA Florida
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(ACA) and can also purchase individual health insurance “off-exchange.”  Based on data 

reported by the Florida Office of Insurance Regulation, 85 percent of individual insurance 

premium dollars, accounting for 87 percent covered lives are accounted for by policies purchased 

on the ACA exchange.9  

19. From a consumer’s perspective, there are no reasonable substitutes for individual health 

insurance.  Consumers who purchase individual health care insurance typically do so because 

they cannot receive other forms of health insurance, such as employer-sponsored group health 

insurance or government health insurance, while those that receive those other forms of 

insurance do not (and in many circumstances cannot) purchase individual health insurance.  

Additionally, roughly 85 percent of consumers that purchase individual health insurance on the 

ACA exchange have their health insurance premiums subsidized in the form of advance 

premium tax credits (APTCs).10  In 2018 these subsidies averaged $274 per month for 

individuals11 and $1,185 per month for families.12  The presence of these subsidies further make 

it unlikely that consumers of individual health insurance would switch to other forms of coverage 

(or drop coverage altogether), as consumers would lose those subsidies if they switched to 

another form of insurance. 

20. Further support for my product market definition, the sale of individual health insurance, 

are statements by the Antitrust Division of the U.S. Department of Justice.  For example, in its 

complaint in United States et al. v. Anthem Inc. et al., the US Department of Justice adopted the 

same product market definition as I use here, asserting “[t]he sale of health insurance on the 

public exchanges satisfies the hypothetical monopolist test because consumers who use the 

exchanges have no reasonable substitutes that they could turn to in response to a small but 

                                                 
9  Florida Office of Insurance Regulation, CY 2017 Accident and Health Markets Gross Annual Premium 

Enrollment Report Summary, available at https://www.floir.com/siteDocuments/AHGAPCY2017.pdf 
10 See ASPE Research Brief, “2019 Health Plan Choice and Premiums in healthcare.gov States”, October 

26, 2018, (hereinafter “APSE 2018”), p. 10, Table 5 available at 
https://aspe.hhs.gov/system/files/pdf/260041/2019LandscapeBrief.pdf 

11 The estimated subsidy level is based a 27 year-old with $25,000 in household income.  See ASPE 2018, 
p. 10, Table 6. 

12 The estimated subsidy level is based on a family of four with $60,000 in household income.  See ASPE 
2018, p. 10, Table 6. 
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significant and non-transitory increase in price.”13  Similarly, in United States et al. v. Aetna Inc. 

et al. the district court found that, with regard to individual insurance, “[t]he market definition in 

this portion of the case is undisputed: each county is a separate geographic market, and on-exchange 

health plans is the relevant product market.”14 

C. THE RELEVANT GEOGRAPHIC MARKETS ARE THE LOCAL AREAS IN WHICH A 
CARRIER ASSEMBLES A PROVIDER NETWORK  

21. Because of consumers’ desire to receive medical care close to where they live, the 

relevant geographic market from which Oscar has been excluded is no larger than the Orlando 

metropolitan area.    

22. The logic behind this conclusion is as follows.  Economic literature recognizes that the 

markets for health care services are highly localized.  In particular, economists recognize that 

people typically wish to consume healthcare services near where they live. For example, Gaynor 

and Town (2012), note that “[s]ince the vast majority of health insurance restricts enrollees’ 

choices to a network of providers, most of whom are local, the geographic market for health 

insurance is local, and smaller than a state.”15  Similarly, CMS regulations governing whether 

providers of individual health insurance on the ACA exchanges are providing “adequate” 

networks base that determination on the distance between consumers and providers.  For 

example, 90 percent of the insured lives of a plan offered in a metropolitan county must be 

within a 15 minute drive (or 10 miles) of a primary care physician.  Similarly, 90 percent of the 

lives must be within a 15 minute drive (or 30 miles) of a hospital.16  As a consequence of both 

consumer demand and regulation, insurers assemble networks of providers in local areas in order 

to attract consumers.  In this matter, I understand that Oscar has assembled a local provider 

                                                 
13 Complaint, United States, et al. v Anthem, Inc. and Cigna Corp, (D.C. 2016) (No. 1:16-cv-01493-ABJ), 

July 21, 2016 (hereafter, “Anthem Complaint”), ¶54. 
14 United States of America, et al., Plaintiffs, v.  Aetna Inc., et al., Defendants. Civil Action No. 16-1494 

(JDB), Memorandum Opinion, 1/23/17, p. 114. 
15 Martin Gaynor and Robert J. Town, “Competition in Health Care Markets”, Handbook of Health 

Economics, Vol. 2 (2012), Chapter 9, p. 598. 
16 https://www.cms.gov/CCIIO/Resources/Regulations-and-Guidance/Downloads/Final-2017-Letter-to-

Issuers-2-29-16.pdf.  The drive time requirements for network adequacy vary by type of provider and the 
density of the local area. 
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network in the Orlando area, which includes 15 hospitals, including Florida Hospital, 25 urgent 

care centers, and over 2,300 providers.17   

23. I also note that the relevant geographic market may even be smaller than the metropolitan 

area.  This is because individual insurance plans sold on the ACA exchange are priced and sold 

on a county-by-county basis.18  This means that an Orange County resident cannot purchase a 

Seminole County health plan. This in turn means that an Orange County resident that faced a 

hypothetical monopolist that imposed a SSNIP could not defeat the price increase by switching 

to a health care plan offered in an adjacent county.  

24. The use of a county as the relevant geographic market for the sale of individual health 

insurance is consistent with prior statements of the Antitrust Division.  In United States v. 

Anthem, the Department of Justice alleged that the relevant geographic market for individual 

insurance was the county, claiming that “[i]ndividuals may only enroll in exchange plans that 

have been approved for sale in their county. Therefore, competition in each county is limited to 

the insurers that have been approved to operate in that county, and individuals cannot practicably 

switch to a plan offered in another county. Likewise, the amount of any financial assistance is 

calculated based on the plans available to a consumer in their county.”19  And as noted above, the 

Aetna court found that the relevant geographic market for individual health insurance was the 

county. 

                                                 
17 Internal Oscar presentation.  I understand internal Oscar materials will be produced after a protective 

order is entered into in this case. 
18 See, e.g., https://www.cms.gov/newsroom/press-releases/cms-issues-updated-county-county-analysis-

current-projected-issuer-participation-health-insurance (“nationwide issuer participation continues to 
decline and that 49 counties are projected to have no issuers, meaning that Americans in these counties 
could be without coverage on the Exchanges for 2018. It’s also projected that as many as 1,300 counties - 
over 40 percent of counties nationwide – could have only one issuer in 2018. This could represent as 
many as 2.4 million Exchange participants that won’t have any choice and may not be able to receive the 
coverage they need.”) 

19 Anthem Complaint, ¶55. 
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D. FLORIDA BLUE HAS SUBSTANTIAL SHARE AND MARKET POWER IN THE 
RELEVANT MARKETS 

25. Market power is the ability to raise price above the level that would prevail under 

competition (the “competitive price level”).20  The degree of market power a firm has is 

influenced by not only its market share, but also by other factors including the industry elasticity 

of demand and elasticity of supply of any competitive fringe.21  The industry elasticity of 

demand is the percentage change in quantity demanded, industry wide, in response to a given 

small percentage change in the price charged by all firms. Similarly, the elasticity of supply of 

the competitive fringe is the change in quantity supplied by the fringe in response to a given 

small percentage change in price.22  The elasticity of demand for health insurance is low,23 which 

means that consumers, when faced with an increase in the price of health insurance, do not 

reduce their demand for it by much.  The elasticity of supply for the competitive fringe is also 

likely low, since entry into the provision of health insurance is uncommon, which means that 

firms outside or on the fringe of the industry are not likely to increase their supply of health 

insurance by much in reaction to an increase in the price of health insurance.  All else equal, 

these low elasticities point toward high market power for health insurers with high market 

shares.   

                                                 
20 See, e.g., Dennis W. Carlton and Jeffrey M. Perloff, Modern Industrial Organization, 4th Edition (2005), 

(hereinafter, “Carlton & Perloff”) p. 642; William M. Landes and Richard A. Posner, “Market Power in 
Antitrust Cases”, Harvard Law Review, (March 1981), Vol, 94, No. 5 (hereinafter, “Landes & Posner”).  

21 See generally Landes & Posner. .   
22 Carlton & Perloff, p. 65.  
23 Gruber and Poterba find that the demand elasticity for individual health insurance is between -0.5 and -

1.0. (Gruber, J. and Poterba, J. (1994). “Tax incentives and the decision to purchase health insurance: 
Evidence from the self-employed.” Quarterly Journal of Economics, 109(3):701-733.)  Marquis and Long 
find that the demand elasticity for individual health insurance is between -0.3 and -0.6. (Marquis, M. S. 
and Long, S. (1995). “Worker demand for health insurance in the non-group market.” Journal of Health 
Economics, 14:47-63.) Marquis et al. find that the demand elasticity for individual health insurance is 
between -0.2 and -0.4. (Marquis, M. S., Buntin, M., Escarce, J., Kapur, K., and Yegian, J. (2004). 
“Subsidies and the Demand for Individual Health Insurance in California.” Health Services Research, 
39(5):1547-1570.) The CBO estimated that the demand elasticity for individual health insurance is -0.57. 
(Congressional Budget Office (2017). “Repealing the Individual Health Insurance Mandate: An Updated 
Estimate.” https://www.cbo.gov/system/files/115th-congress-2017-2018/reports/53300-
individualmandate.pdf.) Auerbach and Ohri estimated that the demand elasticity for individual health 
insurance is -0.59. (Auerbach, D. and Ohri, S. (2006). “Price and the demand for nongroup health 
insurance.” Inquiry, 43:122-134.) 

Case 6:18-cv-01944-JA-TBS   Document 11-2   Filed 11/19/18   Page 13 of 56 PageID 128



 

11 

26. Florida Blue’s market share is quite high in the relevant market, a standard indicator of 

market power.  In particular, regulators and economists typically use market shares and market 

share-based measures of market concentration such as the Herfindahl-Hirschman Index (HHIs)24 

as proxies for market power.  For example, the Horizontal Merger Guidelines state that the 

Department of Justice and the Federal Trade Commission “give weight to the merging parties’ 

market shares in a relevant market, the level of concentration, and the change in concentration 

caused by the merger … Mergers that cause a significant increase in concentration and result in 

highly concentrated markets are presumed to be likely to enhance market power.”25  Similarly, 

the Guidelines explicitly define “safe harbors” based on the level of the HHI in a relevant market 

and change in HHI in that market post-merger.26  

27. To calculate market shares I have used data from Decision Resources Group’s Managed 

Market Surveyor, 27 which tracks the covered lives of insurance carriers by county and product 

type.  These data are widely used to calculate market shares of health insurers, and I relied on 

these data in my work in the Anthem-Cigna merger.  Table 2 below presents Florida Blue’s 

                                                 
24 The HHI is the sum of the squared market shares of the firms in a market.  For example, the HHI for an 

market with a single monopoly firm is 10,000 (1002); is 5,000 for a market with two 50 percent firms is 
5,000 (502 + 502); and is 1,000 for a market with ten firms each with 10 percent share (102 + 102 + 102 + 
102 + 102 + 102 + 102 + 102 + 102 + 102). 

25 HMG 2010, §2.1.3. 
26 See, e.g., HMG 2010, §5 (“Mergers resulting in highly concentrated markets that involve an increase in 

the HHI of more than 200 points will be presumed to be likely to enhance market power.”). 
27 These data were formerly known and the HealthLeaders Interstudy data.  Decision Resources states that 

it “obtains commercial medical enrollment and pharmacy enrollment through the DRG National Medical 
and Pharmacy Census. DRG collects data as of February 1 and July 1 of each year. National, state and 
county level enrollment is requested for each product type and funding type; and are based on the 
membership’s residence … Public Health Exchange Enrollment: As of January 2014, the Patient 
Protection and Affordable Care Act required states to establish Public Health Exchange (PHX) to 
individuals and small businesses (SHOP). DRG started collecting PHX lives through our proprietary 
DRG National Medical and Pharmacy Census as of January 2014. When PHX lives reporting was not 
available from the health plans or secondary research, Decision Resources Group models premium paid 
public health exchange enrollees for individuals (IND PHX) based on available lives by metal tier & age 
bands, as well as consumer behavior modeling. The consumer behavior model uses price sensitivity and 
brand awareness to	allocate lives to a plan level. The model is refined by any known variables.”  Decision 
Resources Group, “2016 Product Manual Managed Market Surveyor”, p. 4.  It is important to note that 
while these data are routinely used to analyze health insurance markets, they are estimates.  I reserve the 
right to update my market share calculations if better data on the subscribers of health insurance products 
offered by Oscar, Florida Blue, and others becomes available through the discovery process. 
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market share of individual health insurance for the Orlando CBSA and for each county within 

the Orlando CBSA.  As can be seen in that table, in the Orlando CBSA Florida Blue’s market 

share of the individual health insurance market is very high at 91 percent.  Moreover, its market 

share in each of Lake, Orange, Osceola, and Seminole Counties exceeds 82 percent, and is as 

high as 100 percent in Lake County.  These very high market shares indicate that Florida Blue 

likely possesses market power in the relevant product and geographic markets in the Orlando 

area. 

Table 2 
Florida Blue’s Market Share of Individual Health Insurance Lives 

 In Orlando 
January 2018 

 

28. I have also used these data to measure Florida Blue’s market shares in the Jacksonville 

and Tampa areas, which Oscar plans to enter in 2020.  Those market shares are presented in 

Table 3.  In the Jacksonville CBSA, Florida Blue’s market share for individual health insurance 

is 83 percent.  In each of the counties that comprise the Jacksonville CBSA, Florida Blue’s 

market share exceeds 75 percent, and is as high as 100 percent in Baker, Nassau, and St. Johns 

Counties.  Similarly, in the Tampa CBSA, Florida Blue has a market share of 72 percent, with 

the market shares in Tampa counties ranging from 63 percent in Hillsborough County to 99 

percent in Hernando County.  These very high shares indicate that Florida Blue likely possesses 

market power in the Jacksonville and Tampa areas. 

Florida Blue 
Market 
Share

Florida Blue 
Lives Total Lives

Orlando CBSA 91.0% 188,990       207,609       

Lake County 100.0% 20,194         20,194         
Orange County 93.8% 112,586       119,991       
Osceola County 82.4% 29,739         36,101         
Seminole County 84.5% 26,471         31,323         

Source:  Decision Resources Group, Managed Market Surveyor.

Case 6:18-cv-01944-JA-TBS   Document 11-2   Filed 11/19/18   Page 15 of 56 PageID 130



 

13 

Table 3 
Florida Blue’s Market Share of Individual Health Insurance Lives  

In Jacksonville and Tampa 
January 2018 

 

E. THERE ARE BARRIERS TO ENTRY IN THE RELEVANT MARKETS 

29. Although, as discussed above the Justice Department views high market shares and/or 

HHIs as indicative of market power, they do note that under certain circumstances market shares 

and HHIs can overstate market power.  For example, the Guidelines state that  

[a] merger is not likely to enhance market power if entry into the market is so 
easy that the merged firm and its remaining rivals in the market, either unilaterally 
of collectively, could not profitably raise price or otherwise reduce competition 
compared to the level that would prevail in the absence of the merger.  Entry is 
that easy if entry would be timely, likely, and sufficient in its magnitude, 
character and scope to deter or counteract the competitive effects of concern.28 

                                                 
28 HMG 2010, §9. 

Florida Blue 
Market 
Share

Florida Blue 
Lives Total Lives

Jacksonville CBSA 83.4% 58,348 69,994

Baker County 100.0% 863 863
Clay County 89.6% 7,443 8,311
Duval County 75.4% 33,016 43,794
Nassau County 100.0% 4,142 4,142
St. Johns County 100.0% 12,884 12,884

Tampa CBSA 72.3% 117,316 162,262

Hernando County 99.1% 10,178 10,268
Hillsborough County 63.0% 45,776 72,605
Pasco County 79.2% 20,420 25,783
Pinellas County 76.4% 40,942 53,606

Source:  Decision Resources Group, Managed Market Surveyor.
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30.  However, consistent with the low elasticity of supply discussed above, the barriers to 

entry into the provision of individual health insurance make it unlikely that entrants could 

constrain Florida Blue’s exercise of its market power.  Most clearly, Florida Blue’s ability to 

leverage its exclusive relationships with insurance brokers to exclude Oscar indicates that the 

ability of firms to enter and constrain Florida Blue’s market power is hampered.  Entry into 

individual health insurance markets is not rapid or easy, as insurance carriers wishing to enter 

into Florida (or other markets) must complete a lengthy process to do so.  As explained in the 

Declaration of Nicholas Gossen, Director of Sales Strategy and Operations at Oscar,  

	An insurer seeking to enter a new ACA market must plan for months or years in 
advance and make significant capital investments before entering.  In order to 
offer health insurance products in a particular market, an entity must:  (1) obtain a 
certificate of authority from the state regulator; (2) submit insurance products and 
rates for regulator review and approval; (3) fund the insurance entity with enough 
capital in reserves to meet regulatory requirements; and (4) educate the market of 
licensed insurance brokers on the company and its insurance products to enlist 
their support in helping their clients enroll in the products; and (5) educate its staff 
and conform its internal operations across all departments and functions to 
comply with applicable state law.  Insurers must meet both federal (HHS) and 
Florida licensing requirements (Florida Office of Insurance Regulation) to offer 
individual ACA insurance plans in Florida.  Certain health insurance plan types 
also require the approval of the Florida Agency for Health Care Administration.  
 
Insurers must also reach agreements with providers—hospitals, physicians, 
specialists and others—sufficient to provide care for the insurer’s enrollees.  
Given that federal regulations require insurers to include a wide range of services 
in health insurance plans, and that state regulations require the availability of a 
wide range of health care providers, insurers must make arrangements with a 
large number of different providers.  Insurers must also establish relationships 
with, inter alia, pharmacies, laboratories, durable medical equipment providers 
and testing facilities.  Negotiating all of these arrangements can take months or 
years of protracted negotiation.29 
 

31. Mr. Gossen also states that Oscar, during the course of its preparation for entering into 

Orlando, “invested significant time and millions of dollars to complete the steps outlined above, 

beginning in December 2017.”30 

                                                 
29 Declaration of Nicholas Gossen in Support of Oscar’s Motion for a Preliminary Injunction, November 

19, 2018 (hereinafter “Gossen Decl.”),¶¶8-9.   
30 Gossen Decl.,¶12.   
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32. Most importantly, assembling the network of providers needed to offer health insurance 

products requires both time and money.    Moreover, negotiating competitive prices with 

providers requires obtaining sufficient scale, which is itself a barrier to entry. As Mr. Gossen 

notes, “[m] Medical service providers will enter into contracts for provision of services at 

reasonable rates only if the plan has a sufficiently large number of enrollees or the ability to 

acquire such a number in a reasonable period of time.”31  As discussed in more detail in Section 

III.C, if insurers are unlikely to be able to deliver significant volumes to providers, providers are 

unlikely to in return offer attractive enough rates that will permit the entrant insurer to effectively 

compete with the incumbent insurer. 

33. I also note that several national health insurance carriers have exited from offering 

individual health insurance on the ACA exchange in Florida, making the threat of entry an 

unlikely competitive constraint.  Aetna, UnitedHealth, and Humana, which in July 2015 

collectively accounted for just over 50 percent of Florida individual health insurance lives, exited 

the exchanges nationally by the end of 2017.32  Faced with this mass exit of competing health 

insurers, Florida Blue’s share has increased from 28 percent in July 2015 to nearly 70 percent in 

January 2018.  (See Figure 1) 

                                                 
31 Gossen Decl.,¶10.   
32 https://www.reuters.com/article/us-aetna-obamacare-idUSKBN1862XK 
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Figure 1 
Florida Blue’s Market Share of Individual Health Insurance Lives in Florida  

January 2014-January 2018 

 

III. FLORIDA BLUE’S CONDUCT HAS ENTRENCHED ITS MONOPOLY 
POSITION IN THE INDIVIDUAL HEALTH INSURANCE MARKET IN 
ORLANDO 

A. FLORIDA BLUE HAS LEVERAGED ITS DOMINANT POSITION IN THE PROVISION 
OF INDIVIDUAL HEALTH INSURANCE IN FLORIDA TO EXCLUDE OSCAR FROM 
ENTERING INTO ORLANDO 

34. As noted above, Florida Blue requires that if a broker wishes to sell any individual 

insurance plans provided by Florida Blue, it can only sell Florida Blue individual plans.  Even if 

this exclusivity were limited to the Orlando metropolitan area, many brokers would be unwilling 

to sell Oscar’s individual health plans because of Florida Blue’s dominant position.  Many 

existing Florida Blue customers are likely to be unwilling to switch to a new entrant.  CMS data 

indicate that 70 percent of individual health insurance customers are renewal customers, with 
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only 30 percent being new customers.33  However, while many existing customers would likely 

be unwilling to switch to Oscar, some marginal customers would likely consider switching to 

Oscar, particularly given its low rates, high quality provider network, and innovative and 

attractive services, with Oscar’s appeal to such marginal customers putting competitive pressure 

on Florida Blue . Thus Florida Blue’s exclusivity demand effectively forecloses the new health 

insurance customers and existing customers willing to switch from Oscar, doing so by leveraging 

its existing base of less contestable Orlando renewal customers unlikely to switch providers, thus 

limiting Oscar’s ability to put competitive pressure on Florida Blue. 

35. Moreover, this exclusivity is not limited to the Orlando metropolitan area, but applies 

statewide.34  As noted above, Orlando residents with individual health insurance account for 13 

percent of all Floridians with individual health insurance.  While many of the existing Florida 

Blue individual health insurance customers in Orlando are likely incontestable for Oscar, 87 

percent of Florida Blue lives (that is, all of Florida Blue’s customers outside the Orlando area) 

are completely incontestable for Oscar, as it does not have the necessary regulatory approvals to 

sell individual health insurance in areas outside of Orlando, nor has it assembled the necessary 

provider networks to offer service in other parts of Florida.  Thus, large brokers that serve 

multiple Florida regions will have even less incentive to sell Oscar plans. 

36. A Florida Blue memo makes clear that this exclusivity applies not only to the individual 

health insurance that Oscar sells on the ACA exchange and off exchange, but also to Medicare 

Advantage and Medicare Supplement plans that Oscar does not offer.  The memo states that 

“[t]his memo is to ensure you understand that you are exclusive to Florida Blue for individual 

products.  This includes all Under 65 and Over 65 medical products.  In an effort to define these 

rules, please see scenarios outlined below. You must sell and solicit Florida Blue Over 65 

Products exclusively at all times.  There is not any circumstance where you may sell an O65 

competitor medical product. You must sell and solicit Florida Blue U65 medical products 

exclusively at all times. There are not any circumstances where you can sell an Under 65 

                                                 
33 See CMS, “Marketplace Open Enrollment Wrap Up and Tips to Assist Clients to Stay Enrolled,” January 

18, 2018, p. 4. 
34 See Declaration of Will Johnson in Support of Oscar’s Motion for a Preliminary Injunction, November 

19, 2018 (hereinafter “Johnson Decl.”),¶4; see also Sparks Decl.,¶4. 
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medical product. … Any agent or agency that violates the exclusivity arrangement with Florida 

Blue will be permanently terminated for cause.”35 While Florida Blue has a relatively modest 

position in the Medicare Advantage and Medicare Supplement markets, Oscar does not offer 

products in these markets, further adding to the effects on brokers of Florida Blue’s 

anticompetitive exclusivity policy. 

37. In sum, Florida Blue’s exclusivity policy means that if an insurance broker sells any 

Oscar plans in the Orlando area, he or she cannot sell Florida Blue individual, Medicare 

Advantage, and Medicare Supplement plans anywhere in the state of Florida. 

38. Florida Blue’s exclusivity requirements leverage its dominant position in the provision of 

individual health insurance in the state of Florida.  Table 4 below provides alternative estimates 

of Florida Blue’s market share in the state of Florida.  Based on Decision Resources Group’s 

Managed Market Surveyor, Florida Blue as of January 2018 had roughly 70 percent of lives that 

purchased their policies on the ACA exchange.  Based on data from the Florida Office of 

Insurance Regulation, Florida Blue in 2017 accounted for 60 percent of on and off exchange 

individual health insurance lives, accounting for 70 percent of premium dollars.36 

                                                 
35 Declaration of William Sparks in Support of Oscar’s Motion for a Preliminary Injunction, November 19, 

2018 (hereinafter “Sparks Decl.”), Exhibit 1 (Florida Blue Exclusivity Guidelines). 
36 These figures reflect only guarantee issue policies.  Guarantee issue policies are those that permit 

customers to enroll regardless of health status, age, gender, or other factors that might predict the use of 
health service, and is a requirement of the ACA.  (See https://www.healthcare.gov/glossary/guaranteed-
issue/).  There is a small amount of legacy individually underwritten policies still in force in Florida. 
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  Table 4 
Florida Blue’s Market Share of Individual Health Insurance Lives and Premiums  

Florida 

 

39. Because of Florida Blue’s leveraging of its non-Orlando business, Oscar is foreclosed 

from many insurance brokers, even though it offers higher commission rates on a per policy 

basis.  I understand that Oscar offered commissions of $22 per month a policy was in force, 

while Florida Blue offers commissions of $200 per life for new policies and $110 per life for 

renewal business.37  For policies that are in force for the full year, a broker would earn $264 in 

commissions from Oscar, $64 more that he would earn from new Florida Blue business and $154 

more than he would earn on renewal business.  But despite this significant advantage in 

commissions, Oscar has been unable to sign up many important brokers because of the potential 

for loss of Florida Blue commission income from Orlando customers unwilling to switch to a 

new entrant, non-Orlando lives, and Medicare products.   

                                                 
37 Johnson Decl.,¶7. 

Florida Blue 
Market 
Share Florida Blue Total

DRG Data (January 2018)
Public Exchange Lives 69.9% 1,079,646 1,543,751

FOIR Data (2017)
Covered Lives 59.7% 839,973 1,407,978

Direct Premiums ($MM) 70.3% $5,790.0 $8,237.0

Source:  Decision Resources Group, Managed Market Surveyor.
Florida Office of Insurance Regulation, CY 2017 Accident and Health
Markets Gross Annual Premium Enrollment Report Summary
available at https://www.floir.com/siteDocuments/AHGAPCY2017.pdf

Note: FOIR data are for Guarantee Issue policies only
FOIR data includes BCBS of Florida and Health Options, Inc. as Florida Blue.
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40. Based on stylized examples, I now illustrate how Florida Blue, despite paying lower 

commissions to brokers, leverages the incontestable portions of its customer base to exclude 

Oscar.   

41. Table 5 below provides one stylized example of the effect of Florida Blue’s exclusively 

on Orlando area brokers’ incentives to sell Oscar plans.  Suppose a broker had 100 customers, 30 

percent of whom were new customers and 70 percent were renewal customers.  Suppose further 

that Oscar, absent the exclusive conduct could attract two-thirds of the new business, and also 

convert one seventh of the renewal business.  While the broker would receive much higher 

commissions for the 30 Oscar plans it sold, Florida Blue’s termination would deny him the new 

and renewal commission on the other 70 lives.  In this example, the broker would earn $13,700 

by maintaining exclusivity with Florida Blue, while if he sold Oscar plans and lost his Florida 

Blue business, he would earn $7,920, or less than 60 percent of what he would earn by adhering 

to Florida Blue’s exclusivity policy. 

Table 5 
Example of the Effect of Florida Blue’s Exclusivity on Brokers’ Incentives  

to Sell Oscar Policies 
Orlando Brokers 

  

42. As discussed above, Florida Blue’s conditioning sales of individual health insurance 

policies in other parts of Florida on exclusivity in Orlando significantly strengthens the 

disincentives for brokers to sell Oscar plans.  Table 6 below provides a stylized example of the 

effect of the statewide exclusivity on brokers’ incentives to sell Oscar policies.  Suppose a broker 

had 100 customers, 30 percent of whom were new customers and 70 percent were renewal 

customers.  Suppose further that 20 percent of his customers were located in the Orlando area, 

with 80 percent located outside of the four Orlando counties.  Based on the Florida Blue 

Total
New 

Business Renewal

Florid Blue Lives 100 30 70
Oscar Contestible Lives 20 10

Commission Income
Exclusive with Florida Blue $13,700 $6,000 $7,700
Sell Oscar in Orlando $7,920 $5,280 $2,640
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commission structure, the broker would have income of $13,700.  Even if the broker instead 

gave all of his Orlando lives to Oscar (and was in turn terminated from selling Florida Blue 

individual health insurance policies in other parts of the state) he would receive only $5,280, less 

than 40 percent of would he would make if he remained exclusive to Florida Blue.  Note, 

however, that Oscar’s commission payments for the Orlando lives would be nearly double those 

paid by Florida Blue.  In effect, Florida Blue is leveraging its incontestable base of non-Orlando 

lives to foreclose Oscar from brokers. 

  Table 6 
Example of the Effect of Florida Blue’s Exclusivity on Brokers’ Incentives  

to Sell Oscar Policies 
Statewide Brokers 

  

43. In either example, if the broker sold additional Florida Blue products, his potential loss 

from breaking Florida Blue’s exclusivity would be even greater.  Thus, the ability of Florida 

Blue to leverage the portions of its customer base that are incontestable to Oscar creates 

powerful incentives for brokers not to deal with Oscar, even though on a per policy basis, 

Oscar’s commissions are higher than Florida Blue’s. 

B. GIVEN THE IMPORTANCE OF INSURANCE BROKERS IN FLORIDA, FLORIDA 
BLUE’S EXCLUSIVITY PROVISIONS HAVE SIGNIFICANTLY HAMPERED OSCAR’S 
ENTRY AND EFFECTIVENESS IN THE ORLANDO AREA 

44. Insurance brokers are a critical distribution channel for insurers seeking to sell individual 

health insurance policies in Florida.  Brokers offer consumers one-stop shopping, provide 

information on different insurers competing health insurance plans, and provide expertise and 

advice to help customers pick the best plan for them.  As a consequence, nearly two-out-of-three 

Total
New 

Business Renewal

Florid Blue Lives 100 30 70
Orlando Lives 20 6 14
Other Florida Lives 80 24 56

Commission Income
Exclusive with Florida Blue $13,700 $6,000 $7,700

Orlando $2,740 $1,200 $1,540
Sell Oscar in Orlando $5,280 $1,584 $3,696

Case 6:18-cv-01944-JA-TBS   Document 11-2   Filed 11/19/18   Page 24 of 56 PageID 139



 

22 

(65 percent) of individual health insurance policies sold on the ACA exchange in Florida are sold 

through brokers.38  Nationally brokers are less significant than they are in Florida, with only 42 

percent of enrollments coming through brokers.39  Of particular importance in Florida are 

“contracted general agents”.  As explained in the Declaration of Will Johnson, Sales Leader at 

Oscar,  

Based on conversations with brokers, our understanding is that contracted general 
agents are large brokers that provide administrative support to insurers and 
contract with smaller local brokers who sell insurance plans through the larger 
broker.  Insurers pay commissions and other fees to contracted general agents, 
who in turn distribute commissions to local brokers.  We believe contracted 
general agents thus likely play a particularly important role in reaching consumers 
because they effectively act as gate-keepers and account for a large volume of 
covered lives in the Orlando metro area either through their own plan sales or the 
sales of the brokers with whom they contract.40 

45. According to Mr. Johnson, the contracted general agents and other large brokers 

informed Oscar that they could not sell Oscar plans due to Florida Blue’s exclusivity 

requirements.41   Mr. Johnson noted that, despite some initial success in signing up smaller 

brokers, Oscar began to have its appointed brokers cancel those appointments as the open 

enrollment period for individual health insurance sold on the ACA exchange approached.42  Over 

200 brokers in Florida have cancelled their appointments with Oscar, with a large portion of 

those cancelling immediately after a Florida Blue executive circulated an email that threatened to 

terminate brokers that did not comply with Florida Blue’s exclusivity demands.43  In comparison, 

in the 9 other states in which Oscar operates, only 14 brokers in total have terminated their 

appointments.44  Oscar has been able to appoint only 27 percent of the local brokers in the 

                                                 
38 CMS, “Marketplace Open Enrollment Wrap Up and Tops to Assist Clients to Stay Enrolled,” January 18, 

2018, p. 5. 
39 CMS, “Marketplace Open Enrollment Wrap Up and Tops to Assist Clients to Stay Enrolled,” January 18, 

2018, p. 4. 
40 Johnson Decl.,¶4. 
41 Johnson Decl.,¶5. 
42 Johnson Decl.,¶9.  When brokers are legally permitted to sell policies for a particular insurer in return for 

a commission, they are said to be “appointed”. 
43 Johnson Decl.,¶14. 
44 Johnson Decl.,¶14. 
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Orlando area, as compared to 60 percent in other markets.45 Mr. Johnson states that Oscar 

believes “that the brokers that are refusing to deal with Oscar, which include most of	the	larger 

brokers, account for an even higher percentage of the plans sold and consumers in the Orlando 

metro area.  Thus, while Oscar has access to only about a quarter of the brokers in the Orlando 

metro area … [it] believe[s] it has access to even fewer policies and covered lives.”46  

46. Bottom line, as a result of Florida Blue’s foreclosure of Oscar, Oscar has been 

significantly limited as a competitive force in Orlando.  According to Mr. Johnson, “Oscar has 

significantly underperformed its sales projections, selling only a fraction of the total number of 

individual ACA insurance plans that it expected to sell at this point in the 2019 open enrollment 

period.”47  

C. IT IS UNLIKELY THAT THERE ARE ANY EFFICIENCY RATIONALES FOR FLORIDA 
BLUE’S EXCLUSIVITY DEMAND 

47. Florida Blue’s requirement for exclusivity from its brokers is a form of vertical restraint, 

which economists recognize may (or may not) have pro-competitive justifications.  In particular, 

economists recognize that exclusive dealing arrangements between a firm and its dealers can in 

some circumstances protect the firm from free-riding on its promotional activities by its rivals.  

Such free-riding could be on promotional activities by the firm, on specialized training provided 

by the firm to its dealers, or on the provision of customer lists by the firm to its dealers.48  

However, none of these rationales appear to apply in this case, as Oscar does not seek to free-

ride on any of Florida Blue’s promotional investments – but rather seeks to market its own 

differences from Florida Blue – and I am unaware of any investments that Florida Blue has made 

in insurance brokers.  Further evidence of the lack of any efficiency rationale for Florida Blue’s 

demanded exclusivity is the fact that in no other market in which Oscar operates does it face 

such a demand of broker exclusivity from its incumbent rivals.49 

                                                 
45 Johnson Decl.,¶14. 
46 Johnson Decl.,¶16. 
47 Johnson Decl.,¶17. 
48 Carlton & Perloff, p. 424.  
49 Johnson Decl.,¶8. 
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D. THE EXCLUSIONARY CONDUCT WILL LIKELY PREVENT OSCAR FROM 
OBTAINING THE NECESSARY SCALE TO NEGOTIATE ATTRACTIVE CONTRACTS 
WITH HEALTHCARE PROVIDERS, AND WILL PREVENT IT FROM OFFERING 
ATTRACTIVE PRICES TO CONSUMERS 

48. As noted above, Oscar must achieve significant scale in order to be able to negotiate 

contracts with providers at attractive prices.  That the fact that a larger insurer will obtain better 

prices for medical services is beyond reasonable controversy.  As I discuss in a forthcoming 

paper on the economics of the proposed Anthem-Cigna merger, 

An insurance carrier’s ability to negotiate attractive rates derives largely from its 
ability to deliver a large set of patients to providers. This ability, in turn, derives 
from the fact that individuals that are enrolled in a health insurer’s plan have 
incentivizes to use in-network providers. Although those individuals may use any 
healthcare provider, they receive financial incentives to use in-network providers. 
Hence, in exchange for joining a network and agreeing to charge discounted 
prices, providers gain access to a larger stock of patients than would otherwise be 
available to them. 50  

49. Numerous academic studies support my opinion.  For example, studies of the competitive 

effects of hospital mergers show that a merger of hospitals shifts bargaining power toward 

hospitals, yielding higher prices charged by hospitals to insurers.51 Although these models often 

assume there is only a single insurer, a less restrictive version of such models that allows for 

multiple insurers would yield the same result in reverse—that a merger of insurers would shift 

bargaining power to insurers and thus yield lower prices to insurers.  Cooper, et al. find that 

increased insurer share leads to lower hospital prices, finding that “[a] 10 percent increase in the 

HCCI insurers’ share is associated with a 1.4 percent decrease in hospital prices.”52  I also note 

                                                 
50 Mark A. Israel, Thomas A. Stemwedel, and Ka Hei Tse, “Are you Pushing too Hard? Lower negotiated 

input prices as a Merger efficiency: The Anthem/Cigna Merger”, Antitrust Law Journal (forthcoming) 
51 Joseph Farrell et al. (2011), “Economics at the FTC: Hospital Mergers, Authorized Generic Drugs, and 

Consumer Credit Markets,” Review of Industrial Organization, 39(4): 271-296; Cory Capps, David 
Dranove, and Mark Satterthwaite, “Competition and market power in option demand markets”, RAND 
Journal of Economics, Vol. 34, No. 4, Winter 2003 pp. 737–763 

52 Zach Cooper, Stuart Craig, Martin Gaynor, and John Van Reenen. (2018), “The Price Ain’t Right? 
Hospital Prices and Health Spending on the Privately Insured,” Quarterly Journal of Economics 
(forthcoming) 
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that the Justice Department agreed in Anthem that larger insurers obtained lower rate from 

providers, and in fact brought a monopsony claim against the parties on that basis.53  

50. While Oscar cannot achieve the scale to receive the uniformly favorable pricing with all 

providers that large insurers can, it can direct its patient flow to a select group of providers, 

thereby accounting for a large share of those providers’ patient flow.  Such “narrow networks” 

are becoming more common, and a recent paper finds that “[n]arrow hospital networks are 

preferred by a profit-maximizing insurer primarily due to their ability to substantially reduce 

negotiated rates.”54  Still, even with a narrow network, more scale means lower rates paid to 

providers, and thus scale remains a critical component of competitive success. 

51. Florida Blue’s exclusionary conduct deprives Oscar of the scale needed to continue to 

offer low prices to even those few customers that it was able to attract.  The largest cost of 

providing health insurance is the cost of the medical care that an insurer purchases on behalf of 

its customers.  Indeed Medical Loss Ratio regulations mandate that at least 80 percent of 

premiums for individual health insurance be spent on medical care.55  If Florida Blue’s actions 

preclude Oscar from delivering to its provider network the promised patient flow, the prices 

Oscar pays to those providers will increase, and consequently the rates that Oscar charges its 

customers will also increase. 

IV. FLORIDA BLUE’S CONDUCT HAS RESULTED IN HARMS TO OSCAR, 
CONSUMERS, AND COMPETITION 

A. FLORIDA BLUE’S EXCLUSIONARY CONDUCT HAS HARMED OSCAR 

52. As noted above, due to Florida Blue’s conduct, Oscar has achieved fewer subscribers 

than it had initially projected.  This clearly results in harms to Oscar in terms of lost revenues 

and profits.   

53. While the precise magnitude of the harm to Oscar due Florida Blue’s exclusionary 

conduct is difficult to quantify with any reasonable degree of precision at this time (making these 
                                                 

53 See Anthem Complaint, ¶¶64-75. 
54 Ho and Lee, (2018) “Equilibrium Provider Networks: Bargaining and Exclusion in Health Care 

Markets”, American Economic Review, p. 52. (forthcoming) 
55 See https://www.healthcare.gov/glossary/medical-loss-ratio-mlr/  
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harms irreparable as explained below), the frequent success of Oscar outside of Florida indicates 

that the harm is likely significant.  Since entering into the provision of individual health 

insurance in the New York metropolitan area in 2014, Oscar has entered into fourteen 

metropolitan areas in nine states.  In those areas, by providing innovative, technology based 

services at low prices, Oscar has frequently gained substantial share, often very rapidly.  

Significantly, the more robust its provider networks and the more competitive plans have been 

on pricing, the greater success Oscar has tended to have in rapidly obtaining market share.  Table 

7 below reports the January 2018 market share of individual health insurance sold on the ACA 

exchange for areas in which Oscar has entered.  In its Tennessee markets, Oscar rapidly attained 

over 30 percent market share, while in its Texas and New York markets, Oscar attained shares in 

the teens.  While the precise future share gains in Orlando are difficult to quantify, it is likely that 

the subscribers, revenues, and profits lost due to Florida Blue’s exclusionary conduct are 

significant.  I note that Oscar’s 2019 rates for Bronze and Silver plans were among the lowest, if 

not the absolute lowest, in the Orlando areas.  For example, the premium for Oscar’s lowest 

priced Bronze plan in Orange County was the lowest priced Bronze plan at $339 per month.56  In 

contrast, the lowest priced 2019 Bronze plans Florida Blue offered in Orange County had 

premiums of $375 per month and $397 per month.57  And, as explained further below, the 

success of Oscar in other areas also indicates that many customers have a strong preference for 

its products, thus demonstrating the harm to consumers if Oscar not permitted to effectively 

enter.  

                                                 
56 Oscar data.  This is for Oscar’s Oscar Simple Bronze plan, for a 40-year-old male non-smoker on 

exchange.   
57 Oscar data.  These figures are for Florida Blue affiliates Health Options’ myBlue Bronze 1602 plan and 

BCBS of Florida’s BlueSelect Bronze 1452 plan respectively, and reflect pricing for a 40 year old male 
non-smoker on exchange.   

Case 6:18-cv-01944-JA-TBS   Document 11-2   Filed 11/19/18   Page 29 of 56 PageID 144



 

27 

Table 7 
Oscar Market Share of Individual Health Insurance Lives  

In Non-Florida Markets 
January 2018 

 

54. Additionally, if Florida Blue’s exclusionary conduct is left unchecked, it could reduce the 

effectiveness of Oscar’s planned entry into other Florida markets such as the Tampa and 

Jacksonville metro areas, with a similar loss of subscribers, revenues, and profits due to Florida 

Blue’s anticompetitive conduct. 

B. FLORIDA BLUE’S CONDUCT HAS HARMED COMPETITION AND CONSUMERS 

55. In addition to Oscar’s harm, Florida consumers and competition are also harmed due to 

Florida Blue’s anticompetitive conduct.  Oscar’s success in other markets indicates that 

customers like its value package of low cost plans and innovative services.  Florida Blue’s 

conduct deprives Florida consumers of that innovative, low cost provider of individual health 

insurance products.  And thus it also deprives consumers of the benefits of the competitive 

pressure, and thus likely competitive responses, that Oscar places on other insurers, including 

Florida Blue.  

MSA (Oscar-Serviced Counties Only)
January 

2018 Share Entry Year

California Los Angeles-Long Beach-Anaheim CA 4.7% 2016
San Francisco-Oakland-Hayward CA 1.6% 2017

New Jersey Allentown-Bethlehem-Easton PA-NJ 5.0% 2018
NYC - New Jersey Counties 5.0% 2018
Trenton NJ 5.0% 2018

New York NYC - New York Counties 11.4% 2014
Ohio Akron OH 0.4% 2018

Cleveland-Elyria OH 6.3% 2018
Tennessee Clarksville TN-KY 39.4% 2018

Nashville-Davidson--Murfreesboro--Franklin TN 31.9% 2018
Texas Austin-Round Rock TX 13.4% 2016

San Antonio-New Braunfels TX 16.5% 2018

Source:  Decision Resources Group, Managed Market Surveyor.

State
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56.  Oscar generally offers plans that are among the lowest cost options in the other markets 

in which it operates.  Figure 2 below graphically compares the rates Oscar charges for its Bronze 

and Silver plans in non-Florida plans, with the blue dots reflecting Oscar plans and the red dots 

reflecting non-Oscar plans.  As can been seen in that figure, Oscar frequently offers plans that 

are lower priced that those of other providers.  Over the 207 Bronze and 410 Silver plans Oscar 

offered across 37 counties in 2018, the lowest priced Oscar Bronze plan was $84 per month 

cheaper, or 23 percent, than the highest priced Bronze plan.  The lowest priced Oscar Bronze 

plan was $37 per month cheaper than the average non-Oscar Bronze plan, or 11 percent less 

expensive.  For Silver Plans, the lowest priced Oscar plan in an area was $182 per month cheaper 

than the highest priced plan, or 28 percent less expensive, while the lowest priced Oscar plan was 

$31 per month cheaper than the average Oscar plan, or 7 percent less.  Florida Blue’s 

exclusionary conduct has eliminated similar price competition for Orlando and, in the future, 

from other Florida areas. 

Figure 2 
Oscar Prices Charged by Oscar and Others for Bronze and Silver Plans  

In Non-Florida Markets 
2018 
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57. Customers will also lose access to Oscar’s innovative services due to Florida Blue’s 

exclusion.  For example, Oscar offers 24/7 access to telemedicine services at no additional cost.  

In 2017 25 percent of Oscar’s enrollees used these services.58  Oscar also offers concierge-style 

services to its enrollees, giving each enrollee as dedicated team of care guides and nurses who 

holistically support enrollees to find conveniently located, high-quality doctors, book 

appointments, understand and process claims, and answer any general questions related to their 

care.  In 2017, 70 percent of Oscar’s enrollees contacted their concierge team.59  Oscar also has 

sophisticated mobile and web applications that allow its members to search for in-network 

doctors, book appointments, and access their health records.  43 percent of Oscar’ members’ first 

visits to the doctor are routed through Oscar’s technology and customer service teams.60 

C. FLORIDA BLUE’S CONDUCT REDUCES THE CHANCES THAT OTHER FIRMS WILL 
ENTER INTO INDIVIDUAL HEALTH INSURANCE MARKETS IN FLORIDA 

58. Additionally, the exclusion of Oscar from Orlando and other Florida markets will create a 

chilling effect on the incentives of other firms to enter into the provision of individual health 

insurance in Orlando and other Florida markets, since those firms will have reduced expectations 

of future profits due to Florida Blue’s conduct.  Driving this effect is the fact that there are large 

fixed costs associated with the provision of health insurance.  Any potential entrant into the local 

Florida markets for individual health insurance would need to be certain that it could obtain the 

necessary scale in order to cover those fixed costs, otherwise they likely would not enter.  The 

deterrence of entry by other firms into the provision of individual health insurance in Florida 

further harms consumers by reducing the additional price competition, choice and innovation 

that would arise from additional entrants into Florida markets absent the anticompetitive 

conduct. 

D. FLORIDA BLUE’S CONDUCT HAS CAUSED IRREPARABLE HARM TO OSCAR, 
COMPETITION AND CONSUMERS 

59. As noted above, I have been instructed by counsel that loss of customers and goodwill 

can constitute irreparable harm, and that the difficulty of calculating damages can render harm 
                                                 

58 Gossen Decl.,¶3.   
59 Gossen Decl.,¶3.   
60 Gossen Decl.,¶4.   
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irreparable.  As discussed above, Oscar clearly has lost (and will continue to lose) customers and 

goodwill due to Florida Blue’s exclusionary conduct, and thus will suffer irreparable harm 

according to the definition I have been given if Florida Blue’s anticompetitive conduct is allowed 

to continue.  In the remainder of this section, I discuss the difficulties in precisely quantifying the 

injury that Oscar has suffered (and will continue to suffer) due to Florida Blue’s anticompetitive 

acts, which further demonstrates the irreparable nature of the harm to Oscar. 

60. The harm to Oscar from its exclusion from effective entry into Orlando and from its 

likely exclusion from effective entry into other Florida regions is difficult to quantify.  As noted 

above, the prices Oscar pays to providers depend on the patient volume they bring to the 

providers.  The prices that Oscar pays providers constrain the rates it can charge consumers.  

Given the complex nature of the interactions between provider rates, insurer rates and market 

penetration, the harm to Oscar from its exclusion from the Orlando area cannot be determined 

with reasonable confidence at this time. The harm to Oscar from exclusion from Orlando likely 

will also affect its ability to effectively enter into other Florida markets incrementally above the 

anticompetitive effect of broker exclusivity.  This is because brokers, providers, and consumers 

will be less likely to deal with Oscar (or will be likely to deal on less favorable terms).  However, 

although it is clearly large, the magnitude of these effects cannot be determined with reasonable 

confidence at this time.  If Florida Blue is successful in excluding Oscar from Florida, it may 

provide a “road map” for other incumbent insurers to exclude Oscar in other markets, thus 

calling into question Oscar’s entire business model and future viability.  Again, although it is 

clearly a significant risk, the magnitude of this effect cannot be determined with reasonable 

confidence at this time. 

61. The exclusion of Oscar and potentially other insurers will also create irreparable harms to 

competition and consumers.  Consumers will lose the benefits of price competition during the 

period of effective exclusion forever.  Even if Oscar prevails on the merits of its claim in two 

years, consumers will have been denied the consumer welfare benefits, including price 

competition, additional choice and increased innovation over that two year period.  Although 

certainly large, that cost to society cannot be quantified with any precision.  As a matter of 

economics, this justifies an injunction—the best way to maximize consumer welfare is to let 

competition play out, not to let it be stifled and then try to determine some necessarily imperfect 

way to compensate consumers after the fact. 
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V. CONCLUSION  

62. Based on my analysis to date, I find that Florida Blue has exploited its market power in 

an anticompetitive fashion, with effects that include excluding Oscar from effectively entering 

into and competing in Orlando and other Florida metropolitan areas, and that such exclusionary 

conduct is likely to cause irreparable harm to competition, consumers, and Oscar. 

63.  As developed throughout this report, my overall conclusion is supported by the 

following more detailed findings:   

 The relevant product and geographic market in this matter is the provision of individual 

health insurance in a local area in which a carrier assembles a provider network.  These 

local areas are not larger than a metropolitan area and may be as small as a county (with a 

collection of counties making up a metropolitan area).  The U.S. Department of Justice in 

the Anthem-Cigna litigation and Aetna-Humana litigation alleged that individual health 

insurance in a county was a relevant antitrust market.  

 In the relevant product and geographic markets at issue, Florida Blue has market power. 

 Florida Blue’s actions have tended to entrench its monopoly in the Orlando metropolitan 

area. 

o Florida Blue has leveraged its monopoly position in the Orlando metropolitan 

area to exclude Oscar, by threatening insurance brokers with a loss of 

substantial commission income if they sell non-Florida Blue plans.  Florida 

Blue has also leveraged its dominant position in the provision of individual 

health insurance in the state of Florida to exclude Oscar from entering into 

Orlando by threatening brokers with the loss of the ability to sell in all of 

Florida if they sell Oscar plans in Orlando. 

o Given the important role insurance brokers play in Florida, Florida Blue’s 

coercion of exclusivity from brokers has prevented Oscar from effectively 

entering into and competing in the Orlando area. 

o The exclusionary conduct will likely prevent Oscar from obtaining the 

necessary scale to negotiate attractive contracts with healthcare providers, 

and in turn will prevent it from offering attractive prices to consumers. 

Case 6:18-cv-01944-JA-TBS   Document 11-2   Filed 11/19/18   Page 34 of 56 PageID 149



 

32 

 The exclusionary conduct, by preventing effective entry by Oscar and by deterring entry

and expansion of other potential entrants, has harmed competition, consumers, and Oscar.

o These harms meet the legal definition of “irreparable harm” that I have been

given by counsel, since they include the loss of customers and goodwill and

are extremely difficult to quantify.

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on November 19, 2018 in Bethesda MD. 

______________________ 

Mark A. Israel, Ph. D. 
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MDL Docket No. 3:08-md-1960 (DRD), December 10, 2009. 

Expert Report of Robert Willig, Mark Israel, and Bryan Keating, “Competitive Effects of Airline 

Antitrust Immunity,” Docket DOT-OST-2008-0252, September 8, 2009. 

Expert Report and Supplemental Expert Report of Dennis W. Carlton and Mark Israel in the 

Matter of Toys “R” Us-Delaware, Inc., and Geoffrey Inc. v. Chase Bank USA N.A., in 

American Arbitration Association New York, New York, Commercial Arbitrations No. 

13-148-02432-08, Expert Report: February 27, 2009; Supplemental Expert Report: 

March 20, 2009. 
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Expert Reports of James Levinsohn and Mark Israel, In the Matter of 2006 NPM Adjustment 

Proceeding pursuant to Master Settlement Agreement, October 6, 2008, January 16, 

2009, March 10, 2009. 

OTHER EXPERT WORK IN REVIEW OF MERGERS/TRANSACTIONS  

Successful acquisition of NEX Group PLC by CME Group Inc. 2018. Co-lead economic expert 

with Thomas Stemwedel. Presented several econometric analyses demonstrating that 

Treasury futures contracts and cash Treasury securities were economic complements 

rather than substitutes. Based heavily on these Compass Lexecon submissions, the DOJ 

and CMA closed their investigations without requiring any divestitures. 

Successful acquisition of Time Warner by AT&T, Inc. 2018. Lead economist throughout the DOJ 

investigation. Then director of all economic work during trial, serving as the central 

connection point between all experts and counsel and directing development of all 

aspects of the economic case. Defendants ultimately prevailed in trial and the merger 

closed in June 2018. 

Successful acquisition of VCA Inc. by Mars, Inc. 2017. Co-lead economic expert with Mary 

Coleman. Made multiple presentations to FTC demonstrating ample competition in 

general, emergency, and specialty veterinary services, including econometric analyses 

showing lack of direct competitive impact of Mars and VCA on one another. Transaction 

was ultimately cleared subject to a small number of divestitures. 

Successful acquisition of Mobileye by Intel. 2017. Served as lead economic expert for Intel. 

Assisted counsel in preparing FTC presentations and materials demonstrating lack of 

significant head-to-head competition and lack of valid vertical foreclosure theories. 

Investigation was closed without Second Request. 

FTC litigation against DraftKings, Inc. and FanDuel Inc. (Civil Action No. 17-cv-1195 (KBJ)). 

2017. Served as lead economic expert for FTC and prepared to serve as FTC’s testifying 

expert against the merger, prior to the parties’ abandonment of the proposed merger. 

Developed economic and econometric evidence that the merging parties were closest 

substitutes and thus likely would have increased prices as a result of their proposed 

merger. 

Successful merger of ASE Group and SPIL. 2017. Lead economic expert on behalf of ASE 

Group. Submitted reports and testified to the Taiwan Fair Trade Commission, which 

ultimately cleared the transaction, then made multiple presentations to U.S. FTC, which 

also cleared the transaction. Economic analyses focused on implications of profit margins 

for market definition and competitive effects, ultimately demonstrating that the 

transaction was unlikely to cause significant harm to competition.  

Successful acquisition of Alarm.com of two business units (Connect and Piper) from iControl 

Networks. 2017. Led team that demonstrated substantial and growing competition in 

home security and connected home marketplace and thus lack of competitive harm from 

acquisition. Work focused on importance of downstream market definition as well as 

empirical evidence of impact of competition on Alarm.com pricing and profitability.  
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Successful acquisition of Samsung Electronics, Ltd.’s printer business by HP Inc. 2016. Led 

team in evaluating the competitive effects of the acquisition, including assessing shares 

and competitive effects in overlap areas. Notably, the transaction gained regulatory 

approval in the U.S. during the initial review period without issuing a Second Request. 

Successful acquisition of Sun Products Corp. by Henkel AG. 2016. Led team demonstrating lack 

of competitive impact despite overlaps in laundry detergent and related products. 

Successful acquisition of Starwood Hotels & Resorts by Marriott International. 2016. Led team 

that performed detailed analysis of competitive conditions, extensive econometric 

analysis of pricing, and full review of Marriott’s internal pricing models to demonstrate 

that Starwood and Marriott were not close competitors, combined ownership of the 

brands would not lead to upward pricing pressure, and competition would remain robust 

post-merger. 

Successful acquisition of PR Newswire by GTCR. 2016. Lead economic expert for GTCR. Made 

presentations to DOJ showing lack of competitive harm from the transaction, based on 

detailed analysis of win/loss data, including calculations showing no possible upward 

pricing pressure (UPP) concerns regardless of the level of margins. 

Successful acquisition of Schurz Communications’ Broadcast Stations by Gray Television. 2015. 

Lead economic expert for Gray. Made presentations to DOJ demonstrating output 

expanding effects of proposed transaction in light of the scale economies in television 

production and advertising and the small size of the DMAs affected by the transaction. 

Successful acquisition of the Communications Business of Danaher Corporation by NetScout 

Systems. 2015. Lead economic expert for NetScout. Made presentations to DOJ 

describing proper economic framework for analysis of competition and potential merger 

harms, and demonstrated that the presence of multiple viable competitors and numerous 

other credible threats to be used by powerful buyers in a dynamic industry made theories 

of anti-competitive harm from the merger implausible. 

Successful acquisition of Windmill Distribution Co. by Manhattan Beer Distributors. 2015. Lead 

economic expert for Manhattan Beer Distributors. Submitted White Paper to DOJ 

demonstrating, based on margin data, that the merger would be highly unlikely to lead to 

anti-competitive effects. Transaction was granted early termination from the Hart Scott 

Rodino process by the DOJ.  

Proposed acquisition of Time Warner Cable by Comcast Corporation. 2014-2015. Served as 

lead economic expert on broadband issues on behalf of Comcast Corporation. Submitted 

multiple Declarations and made multiple presentations to DOJ and FCC, explaining lack 

of horizontal, bargaining, or vertical/foreclosure concerns with regard to broadband 

competition as a result of the transaction. 

Successful acquisition of Leap Wireless by AT&T. 2014. Lead economic expert for AT&T. 

Submitted multiple Declarations to FCC and made presentation to DOJ, demonstrating 

the transaction would generate substantial consumer benefits, while generating at most 

minimal upward pricing pressure in a properly defined mobile wireless services market 

and no issues related to spectrum concentration or other competitive concerns.    
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Successful merger of American Airline and US Airways. 2013. Lead consulting expert, managing 

Compass Lexecon team of over 25 economists supporting multiple experts. Made 

multiple presentations to DOJ, worked on expert reports in litigation, and assisted counsel 

with the analysis leading to settlement of litigation, permitting transaction to close. 

Successful merger of T-Mobile USA and MetroPCS. 2013. Lead economic expert for T-Mobile 

USA. Conducted economic analyses of competitive effects of the transaction, as well as 

consumer benefits from reduced costs and increased network quality. Presented analyses 

to both DOJ and FCC. 

FTC investigation of acquisition of Dollar Thrifty Automotive Group by Hertz. 2012. Served as a 

lead economic expert for FTC and prepared to serve as FTC’s testifying expert against 

the merger, prior to case settlement. Conducted empirical analyses based on previous 

rental car mergers demonstrating likely price increases from the transaction. 

Decision by Federal Communications Commission not to extend the ban on exclusive contracts 

for satellite-delivered, cable-affiliated networks. 2012. Lead economic expert for 

National Cable and Telecommunications Association. Submitted economic analysis 

demonstrating that the ban on exclusive distribution of satellite-delivered, cable affiliated 

networks is no longer warranted given increased marketplace competition. FCC made 

decision to allow the ban to sunset.   

Successful sale of wireless spectrum by SpectrumCo and Cox (“Cable Companies”) to Verizon 

Wireless and successful completion of related commercial agreements. 2012. On behalf 

of the Cable Companies, performed economic analyses demonstrating lack of 

competitive harm from the transaction on markets for backhaul and Wi-Fi services. 

Presented analyses to FCC. 

Successful acquisition by LIN Media of broadcast television stations from NVTV. 2012. Lead 

economic expert for LIN Media. Prepared economic analysis demonstrating lack of 

competitive concern over potential issues related to Shared Service and Joint Sale 

Arrangements.  

Proposed acquisition of T-Mobile USA by AT&T. 2011. Served as one of the lead economists, 

initially for T-Mobile (along with Michael Katz) and ultimately for both parties (along 

with Michael Katz and Dennis Carlton). Made multiple presentations to DOJ and FCC. 

Appeared in FCC Workshop, ex parte meeting.   

Successful application for antitrust immunity by Delta and Virgin Blue. 2010. Together with 

Robert Willig, Bryan Keating, and Jon Orszag, prepared economic analyses 

demonstrating substantial net consumer benefits from antitrust immunity. Submitted 

results in expert reports to Department of Transportation.   

Successful joint venture between Comcast and NBC Universal (and ultimate full acquisition of 

NBC Universal by Comcast). 2010. Served as one of the lead economists (along with 

Michael Katz) on behalf of the merging parties. Wrote multiple reports submitted to FCC 

(with Michael Katz) demonstrating lack of significant competitive concerns from the 

transaction. Made multiple presentations to DOJ and FCC. Appeared in FCC Workshop 

of economists, ex parte meeting.   
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Successful application for antitrust immunity for oneworld alliance and associated joint venture 

of American Airlines, British Airways, and Iberia Airlines. 2009-2010. Together with 

Robert Willig and Bryan Keating, prepared economic analyses demonstrating substantial 

net consumer benefits associated with antitrust immunity for the joint venture. Submitted 

results in expert reports to Department of Transportation. 

Successful acquisition by PepsiCo of bottlers, PBG and PAS. 2009. Performed econometric and 

simulation analyses demonstrating pro-competitive effect of merger on PepsiCo’s own 

brands, other brands distributed by PBG and PAS, and overall marketplace. Presented 

results to FTC (together with Dennis Carlton). 

Successful merger of Delta Airlines and Northwest Airlines. 2008. In support of Dennis Carlton, 

developed empirical and theoretical analyses to demonstrate merger’s pro-competitive 

nature. Work focused on (ultimately settled) private litigation opposing the merger. 

Successful acquisition of Harcourt Education by Houghton Mifflin. 2007. Along with Daniel 

Rubinfeld and Frederick Flyer, developed econometric analyses demonstrating lack of 

competitive harm from proposed merger. Presented results to DOJ. 

Successful acquisition of Chicago Board of Trade by Chicago Mercantile Exchange. 2007. 

Along with Robert Willig and Hal Sider, developed and presented multiple empirical 

analyses demonstrating lack of competitive harm from merger. Submitted multiple white 

papers and made multiple presentations to DOJ. 

SELECTED OTHER EXPERT/CONSULTING WORK  

Led team supporting Dennis Carlton’s testimony in Toshiba/Hannstar TFT-LCD Antitrust 

litigation vs. Plaintiff Best Buy, 2013. 

Led team supporting Dennis Carlton’s testimony in Toshiba’s TFT-LCD Class Action Antitrust 

litigation. Named Litigation Matter of the Year for 2012 by Global Competition Review, 

2012. 

As economic expert for US Airways, developed econometric analysis of air traffic at major US 

airports, presented to Philadelphia Airport management team, 2011. 

Prepared analysis of the competitive impact of low-cost-carrier competition in Washington, D.C. 

and New York airports. Filed with DOT, 2011. 

On behalf of major pharmaceutical firm, developed econometric model to forecast 

pharmaceutical expenditures, 2009. 

Developed econometric model to measure of the importance of network effects in credit cards in 

the context of measuring damages incurred by a major credit card issuer, 2007-2008. 

 

 

Case 6:18-cv-01944-JA-TBS   Document 11-2   Filed 11/19/18   Page 48 of 56 PageID 163



 

13 

 

PUBLICATIONS 

“Are Legacy Airline Mergers Pro- or Anti-Competitive? Evidence from Recent U.S. Airline 

Mergers,” (with Dennis Carlton, Ian MacSwain, and Eugene Orlov), forthcoming in the 

International Journal of Industrial Organization, 2018. 

“Competitive Effects of International Airline Cooperation,” (with Robert J. Calzaretta and Yair 

Eilat), Volume 13, Issue 3, Pages 501-548 in the Journal of Competition Law & 

Economics, September 2017. 

“Econometrics and Regression Analysis,” (with Chris Cavanagh, Paul Denis, and Bryan 

Keating), Chapter 6 in the American Bar Association’s Proving Antitrust Damages: 

Legal and Economic Issues, Third Addition, 2017. 

“Complementarity without Superadditivity,” (with Steven Berry, Philip Haile, and Michael 

Katz), Volume 151, Pages 28-30 in Economics Letters, February 2017. 

“Antitrust in a Mobile World,” (with Yonatan Even, Jonathan M. Jacobson, Scott Martin, and 

Dr. Helen Weeds), Chapter 17 of International Antitrust Law & Policy: Fordham 

Competition Law 2015, Edited by James Keyte, Juris Publishing, Inc., 2016. 

“Buyer Power in Merger Review,” (with Dennis W. Carlton and Mary Coleman), Chapter 22 of 

The Oxford Handbook of International Antitrust Economics, Volume 1, Roger D. Blair 

and D. Daniel Sokol, eds, Oxford University Press, 2015. 

“The Evolution of Internet Interconnection from Hierarchy to ‘Mesh’: Implications for 

Government Regulation,” (with Stanley M. Besen), Information Economics and Policy, 

December 2013. 

“Airline Network Effects and Consumer Welfare,” (with Bryan Keating, Dan Rubinfeld, and 

Robert Willig), Review of Network Economics, November 2013. 

 “The Delta-Northwest Merger: Consumer Benefits from Airline Network Effects (2008),” (with 

Bryan Keating, Daniel L. Rubinfeld, and Robert D. Willig), The Antitrust Revolution, 

Sixth Edition, Edited by John E. Kwoka, Jr. and Lawrence J. White, Oxford University 

Press, New York, July 2013. 

“Proper Treatment of Buyer Power in Merger Review,” (with Dennis W. Carlton), Review of 

Industrial Organization, July 2011. 

“Response to Gopal Das Varma’s Market Definition, Upward Pricing Pressure, and the Role of 

the Courts: A Response to Carlton and Israel,” (with Dennis W. Carlton), The Antitrust 

Source, December 2010. 

“Will the New Guidelines Clarify or Obscure Antitrust Policy?”  (with Dennis W. Carlton), The 

Antitrust Source, October 2010. 

“Should Competition Policy Prohibit Price Discrimination?”  (with Dennis W. Carlton), Global 

Competition Review, 2009. 

“The Empirical Effects of Collegiate Athletics: An Update Based on 2004-2007 Data,” (with 

Jonathan Orszag), Paper commissioned by National Collegiate Athletic Association, 

available at http://www.epi.soe.vt.edu/perspectives/policy_news/pdf/NCAASpending.pdf, 

February 2009. 
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“Services as Experience Goods:  An Empirical Examination of Consumer Learning in 

Automobile Insurance,” The American Economic Review, December 2005. 

“Tenure Dependence in Consumer-Firm Relationships:  An Empirical Analysis of Consumer 

Departures from Automobile Insurance Firms,” The Rand Journal of Economics, Spring 

2005. 

“The Impact of Youth Characteristics and Experiences on Transitions Out of Poverty,” (with 

Michael Seeborg), Journal of Socio-Economics, 1998. 

“Racial Differences in Adult Labor Force Transition Trends,” (with Michael Seeborg), Journal 

of Economics, 1994. 

WORKING PAPERS AND RESEARCH IN PROGRESS 

“Do Premiums Increase After Health Insurance Mergers? – A Reassessment of Guardado et al.’s 

Findings,” (with Robert C. Bourke, Ben Wagner, and David A. Weiskopf), available at 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2933062, March 2017. 

 “Are You Pushing Too Hard? Lower Negotiated Input Prices as a Merger Efficiency: The 

Anthem-Cigna Merger,” (with Erica Benton, Loren Smith, Thomas Stemwedel, and Ka 

Hei Tse), February 2017. 

SELECTED RECENT PRESENTATIONS 

Concurrences Review and The George Washington University Law School, 6th Bill Kovacic 

Antitrust Salon: Where is Antitrust Policy Going?, “A Judge’s Eye View on Antitrust: 

Mergers, Cartels, Remedies…,” Panelist, September 2018. 

Fordham Competition Law Institute, 45th Annual Conference on International Antitrust Law and 

Policy, “Merger Remedies,” Panelist, September 2018. 

Georgetown Center for Business and Public Policy, “Airline Competition Conference,” Panelist, 

July 2017. 

J.P. Morgan Special Situations Investor Forum, “The Antitrust Merger Review Process,” 

Panelist, March 2017. 

American Bar Association Section of Antitrust Law, “Economic Issues Raised In The Comcast – 

Time Warner Cable Merger,” Panelist, February 2016. 

Fordham Competition Law Institute, 42nd Annual Conference on International Antitrust Law and 

Policy, “Antitrust in a Mobile World,” Panelist, October 2015. 

American Bar Association Section of Antitrust Law, “Merger Practice Workshop,” Faculty 

Member, October 2015. 

Searle Center Conference on Antitrust Economics and Competition Policy, Panel on Recent 

Transactions in the Telecom Industry, Panelist, September 2015. 

National Bureau of Economic Research, Summer Institute 2015, Industrial Organization 

Meetings, “Panel Discussion of the Comcast-Time Warner Merger,” Panelist, July 2015. 
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Federal Communications Bar Association, “How the Antitrust Agencies and the FCC are Likely 

to Analyze Vertical Mergers,” Panelist, November 2014.  

The Coca Cola Company Global Antitrust Forum, “Round Table Discussion on Use of 

Economics and Economists,” Panel Chair, November 2014.  

Compass Lexecon Competition Policy Forum, Lake Como Italy, “Consolidation of the Telecoms 

Industry in the EU and the U.S.,” Panelist, October 2014. 

The IATA Legal Symposium 2014, Aviation Law: Upfront and Center, “Merger Analysis – A 

sudden shift in approach by DOJ in the American Airlines and US Airways merger,” 

Panelist, February 2014. 

Georgetown Law 7th Annual Global Antitrust Enforcement Symposium, “Merger Enforcement 

and Policy,” Panelist, September 2013. 

American Bar Association Section of Antitrust Law, “Airline Mergers: First Class Results or 

Middle-Seat Misery?” Panelist, May 2013. 

American Bar Association Section of Antitrust Law, “Go Low or Go Home!  Monopsony a 

Problem?” Panelist, March 2012. 

Federal Communications Bar Association Transactional Committee CLE Seminar, “The FCC’s 

Approach to Analyzing Vertical Mergers,” Panelist, October 2011.   

The Technology Policy Institute Aspen Forum, “Watching the Future: The Economic 

Implications of Online Video,” Panelist, August 2011. 

American Bar Association Forum on Air & Space Law, 2011 Update Conference, “Antitrust 

Issues: What’s on the Horizon for the Industry,” Panelist, February 2011. 

American Bar Association Section of Antitrust Law, “Antitrust in the Airline Industry,” Panelist, 

September 2010. 

GRANTS AND HONORS 

Searle Fund for Policy Research Grant, 2004-2006, for “An Empirical Examination of 

Asymmetric Information in Insurance Markets.” 

Kellogg School of Management Chairs’ Core Course Teaching Award, 2003 & 2005. 

Bradley Dissertation Fellowship, Stanford University, 1999-2000. 

Stanford University, Outstanding Second Year Paper Prize, 1997. 

ADVISORY, EDITORIAL, AND TRUSTEE BOARDS 

Global Competition Review, Editorial Board, Member 

Illinois Wesleyan University, Board of Trustees, Trustee 
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REFEREE FOR ACADEMIC JOURNALS 

American Economic Review 

The Journal of Industrial Economics 

The Rand Journal of Economics 

Journal of the European Economic Association 

The Review of Economic Studies  

The Review of Economics and Statistics 

Journal of Risk and Insurance 
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Court Documents 

Oscar Insurance Company of Florida, Plaintiff vs Blue Cross and Blue Shield of Florida, Inc., 
d/b/a Florida Blue; Health Options Inc., d/b/a Florida Blue HMO; and Florida Health Care Plan, 
Inc., d/b/a Florida Health Care Plans, Complaint (Injunctive Relief Sought), Case No. 6:18-cv-
01944 

Complaint, United States, et al. v Anthem, Inc. and Cigna Corp, (D.C. 2016) (No. 1:16-cv-
01493-ABJ), July 21, 2016. 

United States of America, et al., Plaintiffs, v.  Aetna Inc., et al., Defendants. Civil Action No. 16-
1494 (JDB), Memorandum Opinion, 1/23/17 

 

Academic Literature 

Martin Gaynor and Robert J. Town, “Competition in Health Care Markets”, Handbook of Health 
Economics, Vol. 2 (2012), Chapter 9. 
 
Dennis W. Carlton and Jeffrey M. Perloff, Modern Industrial Organization, 4th Edition (2005).  
 
William M. Landes and Richard A. Posner, “Market Power in Antitrust Cases”, Harvard Law 
Review, (March 1981), Vol, 94, No. 5. 
 
Gruber, J. and Poterba, J. (1994). “Tax incentives and the decision to purchase health insurance: 
Evidence from the self-employed.” Quarterly Journal of Economics, 109(3):701-733. 
 
Marquis, M. S. and Long, S. (1995). “Worker demand for health insurance in the non-group 
market.” Journal of Health Economics, 14:47-63. 
 
 Marquis, M. S., Buntin, M., Escarce, J., Kapur, K., and Yegian, J. (2004). “Subsidies and the 
demand for health insurance in California.” Health Services Research, 39(5):1547-1570. 
 
Auerbach, D. and Ohri, S. (2006). “Price and the demand for nongroup health insurance.” 
Inquiry, 43:122-134.  
 
Mark A. Israel, Thomas A. Stemwedel, and Ka Hei Tse, “Are you Pushing too Hard? Lower 
negotiated input prices as a Merger efficiency: The Anthem/Cigna Merger”, Antitrust Law 
Journal (forthcoming) 
 
Joseph Farrell et al. (2011), “Economics at the FTC: Hospital Mergers, Authorized Generic 
Drugs, and Consumer Credit Markets,” Review of Industrial Organization, 39(4): 271-296 
 
Cory Capps, David Dranove, and Mark Satterthwaite, “Competition and market power in option 
demand markets”, RAND Journal of Economics, Vol. 34, No. 4, Winter 2003 pp. 737–763 
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Zach Cooper, Stuart Craig, Martin Gaynor, and John Van Reenen. (2018), “The Price Ain’t 
Right? Hospital Prices and Health Spending on the Privately Insured,” Quarterly Journal of 
Economics (forthcoming) 
 
Kate Ho and Robin S. Lee, (2018) “Equilibrium Provider Networks: Bargaining and Exclusion 
in Health Care Markets”, American Economic Review (forthcoming) 
 
Web-Sites 
 
https://www.cms.gov/CCIIO/Resources/Regulations-and-Guidance/Downloads/Final-2017-
Letter-to-Issuers-2-29-16.pdf 

https://www.cms.gov/newsroom/press-releases/cms-issues-updated-county-county-analysis-
current-projected-issuer-participation-health-insurance 

https://www.reuters.com/article/us-aetna-obamacare-idUSKBN1862XK 

https://www.healthcare.gov/glossary/guaranteed-issue/ 

https://www.healthcare.gov/glossary/medical-loss-ratio-mlr/ 

 

Declarations 

Declaration of Nicholas Gossen in Support of Oscar’s Motion for a Preliminary Injunction, 
November 19, 2018 

Declaration of William Sparks in Support of Oscar’s Motion for a Preliminary Injunction, 
November 19, 2018 

Declaration of Will Johnson in Support of Oscar’s Motion for a Preliminary Injunction, 
November 19, 2018 

 

Government Publications 

Horizontal Merger Guidelines of the U.S. Department of Justice and Federal Trade Commission, 
August 19, 2010, available at https://www.ftc.gov/sites/default/files/attachments/merger-
review/100819hmg.pdf. 

Florida Office of Insurance Regulation, CY 2017 Accident and Health Markets Gross Annual 
Premium Enrollment Report Summary, available at 
https://www.floir.com/siteDocuments/AHGAPCY2017.pdf  
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ASPE Research Brief, “2019 Health Plan Choice and Premiums in healthcare.gov States”, 
October 26, 2018, available at 
https://aspe.hhs.gov/system/files/pdf/260041/2019LandscapeBrief.pdf 

Congressional Budget Office (2017). “Repealing the Individual Health Insurance Mandate: An 
Updated Estimate.” https://www.cbo.gov/system/files/115th-congress-2017-2018/reports/53300-
individualmandate.pdf. 

CMS, “Marketplace Open Enrollment Wrap Up and Tops to Assist Clients to Stay Enrolled,” 
January 18, 2018 

 

Other Data Sources 

Decision Resources Group, Managed Market Surveyor. 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 
 

  

 

OSCAR INSURANCE COMPANY 

OF FLORIDA,  

 

Plaintiff, 

 

 

      CASE NO.:  6:18-cv-01944 

vs.  

 

BLUE CROSS AND BLUE SHIELD OF 

FLORIDA, INC., d/b/a Florida Blue; HEALTH 

OPTIONS INC., d/b/a Florida Blue HMO; and 

FLORIDA HEALTH CARE PLAN INC., d/b/a 

Florida Health Care Plans, 

 

Defendants. 

 

 

 

 

 

_________________________________________/ 

 

Declaration of Will Johnson in Support of  

Oscar’s Motion for a Preliminary Injunction 

 

I, Will Johnson, declare under penalty of perjury pursuant to 28 U.S.C. § 1746 

that the following is true and correct.  Unless stated otherwise, the facts set forth herein 

are within my personal knowledge, to which I could and would testify competently if 

called upon to do so.  I hereby declare, under penalty of perjury, as follows: 

1. I am a Sales Leader for Oscar Insurance Company of Florida and its 

affiliates (together, “Oscar”).  I have held that position since March 2018 and have 

worked at Oscar since October  2015.  I submit this declaration in support of Oscar 

Insurance Company of Florida’s motion for a preliminary injunction.  Unless stated 

otherwise, the facts stated herein are based on my own personal knowledge. 
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2. As we do in every new market Oscar enters, Oscar’s sales team began 

reaching out to brokers in the Orlando metro area well in advance of the open enrollment 

period that began on November 1, 2018 and runs through December 15, 2018.  Based on 

our market research, we understood that brokers play a particularly important role in 

selling Affordable Care Act (“ACA”) plans in Florida and are responsible for a greater 

percentage of sales of ACA plans than in any other state. The broker channel is even 

more important for new entrants because it offers a cost effective way to gain brand 

awareness.  It is easier to educate brokers about Oscar’s cost position, service quality and 

network quality.  Brokers can then share their expertise with their customers.  

Conversely, marketing directly to consumers, such as through billboards and 

advertisements, is expensive and it can take much longer to build broad awareness of the 

existence and quality of our product with consumers. 

3. In the course of our discussions with the broker community, we found 

there was a lot of excitement and interest among brokers in having a new competitive 

product to offer their clients in addition to Florida Blue’s plans.  Prior to Oscar, the only 

insurer other than Florida Blue selling ACA plans in all four of the counties comprising 

the Orlando metro area was Ambetter. 

4. In our outreach we experienced a major problem, however, with larger 

brokers, including “contracted general agents.”  Based on conversations with brokers, our 

understanding is that contracted general agents are large brokers that provide 

administrative support to insurers and contract with smaller local brokers who sell 

insurance plans through the larger broker.  Insurers pay commissions and other fees to 

contracted general agents, who in turn distribute commissions to local brokers.  We 
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believe contracted general agents thus likely play a particularly important role in reaching 

consumers because they effectively act as gate-keepers and account for a large volume of 

covered lives in the Orlando metro area either through their own plan sales or the sales of 

the brokers with whom they contract.  

5. The larger brokers we contacted, including contracted general agents in 

the Orlando area, informed us that they could not work with Oscar because Florida Blue 

has a policy that it will not pay commissions to brokers who sell any individual plans of 

any other insurer.  This exclusivity policy is displayed on Florida Blue’s website.  

(Attached as Exhibit 1 is a true and correct copy of a printout of a page on the Florida 

Blue’s website.)  Brokers have told me that Florida Blue enforces this policy statewide, 

such that if brokers were to sell Oscar plans in Orlando they would be prohibited from 

selling Florida Blue plans in Miami, even though Oscar does not operate in Miami.  

Similarly, brokers have told me that Florida Blue enforces this policy across all 

individual lines of health insurance, such that if brokers were to sell Oscar ACA plans in 

Orlando, they would be prohibited from selling any other type of Florida Blue’s 

individual health insurance plans in Florida, including non-ACA plans, such as Medicare 

Advantage plans, even though Oscar sells only ACA plans in Orlando.  

6. Given Florida Blue’s large market share in Orlando, large brokers in the 

area, including contracted general agents, necessarily have a large number of customers 

insured with Florida Blue.  Further, larger brokers generally also have offices in other 

areas of Florida and/or sell Medicare Advantage plans.  These larger brokers have 

unsurprisingly informed Oscar that they need to be able to sell Florida Blue insurance 

plans to many of their customers; the notion of forgoing all of their Florida Blue business 
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in order to sell just Oscar ACA plans in the Orlando metro area is a non-starter for them.  

Florida Blue has thus used its exclusivity policy to effectively convert all of the 

contracted general agents in the Orlando area into “captive general agents,” meaning that 

they will work only with Florida Blue.  On its website, Florida Blue identifies 42 brokers 

that it describes as contracted general agents located within 50 miles of Orlando that sell 

exclusively Florida Blue plans. 

7. Oscar has experienced these problems with large brokers despite the fact 

that it is offering higher commissions on a per policy basis than what we understand 

Florida Blue is offering during the current open enrollment period.  Oscar is offering 

commissions of $22 per month while a policy is in force.  In contrast, while we have 

never seen an official commission schedule for Florida Blue brokers or agents, we have 

been told by brokers that Florida Blue is offering commissions of only $200 per life for 

new policies and $110 per life for renewal business.  For policies that are in force for the 

full year, a broker would earn $264 in commissions from Oscar, $64 more that he would 

earn from new Florida Blue business and $154 more than he would earn on renewal 

business. 

8. This complete refusal to deal with Oscar by large brokers and contracted 

general agents stands in stark contrast to what Oscar sales team members have 

encountered in other markets Oscar has entered. Large brokers, including contracted 

general agents, are usually happy to meet with Oscar representatives and learn about 

Oscar’s insurance offerings.  Most brokers have a strong desire to bring more options to 

the table when it comes to servicing their clients.  For example, Fiorella Insurance 

Agency is a large contracted general agent with offices in multiple states.  Oscar has 
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successfully worked with Fiorella in Texas.  But when we reached out to Fiorella’s office 

in Florida in connection with our launch in Orlando, Fiorella informed us they could not 

sell Oscar’s policies in Florida because of Florida Blue’s exclusivity policy. 

9. While we had some success in appointing smaller local agents to sell 

Oscar’s plans, that changed the closer we got to the beginning of the ACA open 

enrollment period.  On September 24, 2018, Yana Armstrong of Armstrong Insurance 

Advisors, wrote to Oscar, “Unfortunately I need to rescind my request, as Florida Blue 

has informed me that they will cancel my contract if they see new appointments for any 

products in any area of Florida.  This would be highly detrimental as they would be 

keeping most of my book of business.”  This is an example of how Florida Blue is 

attempting to force independent brokers to become captive agents for Florida Blue.  

There is nothing on the website for Armstrong Insurance Advisors that suggests it is an 

exclusive agent of Florida Blue.  On its website, it states, “Treat yourself and your loved 

ones right, get the best health insurance for your particular situation. Armstrong 

Insurance Advisors will be happy to help you find the most affordable and appropriate 

health insurance plan for you and your family.”  (Attached as Exhibit 2 is a true and 

correct copy of the September 24, 2018 email from Yana Armstrong to Oscar.)  

10. In October 2018, Julio Rocha of Rocha Financial Group, a local broker in 

Orlando, informed Oscar that he had been terminated by Florida Blue.  Mr. Rocha hosted 

a radio program over the summer and in August had me on his show as a guest to talk 

about Oscar since we would be entering the market later in the year.  When Mr. Rocha 

asked why his appointment with Florida Blue had been terminated, Beau Shiflet, Area 

Manager Central Florida Region for Florida Blue, replied in an email, “We saw and 
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heard your radio program with Oscar leadership promoting them in the Orlando 

market and the recruiting of agents.  This is not what we are looking for in our 

business partners.”  (Attached as Exhibit 3 is a true and correct copy of the email from 

Mr. Shiflet to Mr. Rocha.) 

11. Later in October, in the very week that Oscar’s competitive pricing for 

2019 plans became public, we learned from brokers that Florida Blue was contacting 

brokers appointed by Oscar.  (Appointment information is publicly available on the 

Florida Department of Financial Services website.)  We understand from brokers that 

Florida Blue has been focused on Oscar as a competitor and has been specifically 

targeting Oscar in how it enforces its exclusivity policy.  Brokers informed us that 

Florida Blue was threatening them with permanent termination of their Florida Blue 

appointments, not only in the Orlando metro area, but throughout Florida, if they did any 

business with Oscar.  A broker forwarded to us an email that Mr. Shiflet sent on October 

24, 2018, saying:  “You . . . will have 48 hours to terminate your Oscar appointment 

or we will terminate your Florida Blue appointment with no eligibility of 

reappointment with us.”  (Attached as Exhibit 4 is a true and correct copy of the 

October 24, 2018 email from Mr. Shiflet.)  Florida Blue began making these threats only 

a week before the commencement of the open enrollment period on November 1, 2018 in 

which health insurance providers sign up all their business for the following year.   

12. We subsequently had a number of brokers inform us that they wanted to 

work with Oscar but could not because of Florida Blue’s exclusivity policy.  For 

example, in an email Oscar received the same day as Mr. Shiflet’s email, a broker from 

Florida’s Best Health Solutions LLC, which describes itself as an independent broker, 
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wrote to Oscar, “This is a request to terminate my Oscar contract as I am also 

appointed with FL Blue and they can only allow captive agents to work with them.  

Therefore I need to terminate my new contract with Oscar immediately.”  (Attached 

as Exhibit 5 is a true and correct copy of the October 24, 2018 email from Rizwana Khan 

to Oscar.)   

13. Similarly, on October 29, 2018, Heather Stone of Stone Insurance 

Specialists explained to Oscar in an email, “I just got word that any Florida Blue 

agents who will be contracting with Oscar will be terminated immediately.  I need to 

keep my appointment in Texas and other states but terminate my Florida 

Appointment immediately.  . . . I have a very large book with Blue and Oscar is not 

in my area here.  Losing our Blue Contract would be a financial disaster.”  This is 

another example of Florida Blue coercing independent brokers to work exclusivity for 

Florida Blue.  Ms. Stone does not market herself as a captive Florida Blue agent.  To the 

contrary, on her website, she describes her services more broadly, “Whether it’s your first 

time shopping for an individual or family health plan or you’re looking to renew existing 

coverage, we’ll provide you with the information you need to make the best decision for 

you and your family.  We make it easy to understand the different coverages, deductibles, 

and price options so that you can find a plan to fit your budget and situation.”  

http://stonehealthins.com/insurance/health-insurance/.  (Attached as Exhibit 6 is a true 

and correct copy of the October 29, 2018 email from Heather Stone to Will Johnson.) 

14. More than 200 brokers (so far) have backed out of agreements to sell 

Oscar’s insurance plans.  Of those, 133 terminated their appointments within the 48 hours 

immediately following Mr. Shiftlet’s October 24, 2018 email.  To put that number in 
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perspective, this year Oscar’s affiliates have had only 14 broker terminations nationally 

outside of Florida.  As of the first week of November, Oscar has been able to appoint 

only about 27 percent of local, FFM registered brokers in the Orlando metro area, 

compared to nearly 60 percent in other markets where, as in Orlando, Oscar entered with 

competitive pricing.  Further, over 20 percent of the brokers who have been appointed by 

Oscar are out-of-state brokers, which do not have the large local client bases a new 

entrant like Oscar needs to be successful.   

15. The desire of more brokers to work with Oscar has also been confirmed 

since this lawsuit was filed.  On the day the complaint in this case was filed, William 

Steffen, a broker, sent an email about the lawsuit to Oscar saying, “It’s about time.  Bring 

down the Blue Wall !! . . . As you know, I’m licensed in FL, and this has been a HUGE 

issue for 4+ yrs.  Captivity should have gone away with ACA.”  (Attached as Exhibit 7 is 

a true and correct copy of William Steffen’s November 13, 2018 email to Oscar.)   

16. The sheer percentage of brokers who are refusing to deal with Oscar due 

to Florida Blue’s exclusivity policy is significant, but we do not believe it tells the full 

story.  We believe that the brokers that are refusing to deal with Oscar, which include 

most of the larger brokers and contracted general agents, account for an even higher 

percentage of the plans sold and covered lives in the Orlando metro area.  Thus, while 

Oscar has access to only about a quarter of the brokers in the Orlando metro area (as of 

the first week of November), we believe it has access to even fewer policies and covered 

lives.  Further, many of the brokers who have been appointed by Oscar to sell ACA plans 

in the Orlando metro area are either out-of-area or out-of-state brokers.  They are not an 
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Home (/home) Employers (/employers) Agents (/agents) Providers (/providers)

Locations (/locations) Español (/www/language/es) Contact Us (/general/contact-us) V

(/)

Tools & Resources (/agents/tools-resources/overview)

Become an Agent (/agents/become-an-agent)

Grow Your Business With Us

Interested in becoming a contracted general agent? 
Contact your local Florida Blue Sales Office to learn how.

Group Sales

P Log in

Overview (/agents/become-an-agent)

Sales Offices (/agents/become-an-agent/sales-offices)

Accessibility

More . . . h

Membersn

Page 1 of 4Become a Florida Blue Agent | BCBSFL | Florida Blue

11/13/2018https://www.floridablue.com/agents/become-an-agent
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Individual Sales


To become a Florida Blue Sales Partner with the ability to sell directly to Individuals, 

please contact lori.widell@floridablue.com (mailto:lori.widell@floridablue.com). Our 

appointment to sell individual products is an exclusive contract and Florida Blue 

does not appoint agents who reside out of state to sell individual products.

If you are ready to request a new agent or 

agency set-up for group sales, complete the 

Request for Appointment (/docview/Request-

for-Appointment-Form/) form and email

(mailto:ChannelPartnerDataManager@FloridaBlue.com) it to us. Your application will be 

forwarded to the Florida Blue Sales Director in your area for review. If approved, we will 

contact you with further instructions.

You must have a Health and Life license type to offer our products. We will determine if you 

are properly licensed when we receive your application. Please check with Florida 

Department of Financial Services (FLDFS) to ensure your license is in good standing prior to 

submitting your application.

FB AGT 002 NF 022017

Individuals and Families

Tools and Resources (/tools-resources)

BACK TO TOP 
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How Insurance Works (/tools-resources/how-insurance-works)

Pharmacy (/tools-resources/pharmacy)

Glossary (/general/glossary)

Helpful Information

About Healthcare Reform (/hcr/what-health-care-reform)

Find a Florida Blue Center (/find-a-floridablue-center)

Find an Agent (/locations?distance=50&type=agency)

Final Rate Determination (/general/final-rate-determination)

Summary of Benefits (/sbc/search/bygroup)

FHCP Medicare (https://www.fhcpmedicare.com/)

About Florida Blue

About Us (/about-us/overview)

Florida Blue Foundation (/foundation/overview)

Careers (/general/careers)

Newsroom (/about-us/newsroom)

Blog (/blog)

I (https://www.facebook.com/floridabluehealth)

1 (https://twitter.com/flblue)

L (https://www.linkedin.com/company/florida-blue)

 (http://www.youtube.com/FloridaBlue)

Page 3 of 4Become a Florida Blue Agent | BCBSFL | Florida Blue
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Internet Privacy Statement (/internet-privacy-statement)  |  Terms of Use (/terms-of-use)

We comply with applicable Federal civil rights laws and do not discriminate on the basis of race, color, national 

origin, age, disability or sex. You may access the Nondiscrimination and Accessibility notice (/ndnotice).

Language assistance available:

Español (/languageservices#es), Kreyol Ayisien (/languageservices#ht), Tiếng Việt (/languageservices#vi), 

Português (/languageservices#pt), 中文 (/languageservices#zh), français (/languageservices#fr), Tagalog

(/languageservices#tl), русский (/languageservices#ru), ةیبرعلا (/languageservices#ar), italiano

(/languageservices#it), Deutsche (/languageservices#de), 한국어 (/languageservices#ko), Polskie

(/languageservices#pl), Gujarati (/languageservices#gu), ไทย (/languageservices#th), 日本語

(/languageservices#ja), یسراف (/languageservices#fa)

Generally, the pronouns "our," "we" and "us" used throughout this website are intended to refer collectively to 

Blue Cross and Blue Shield of Florida, Inc. and its subsidiaries and affiliates. However, where appropriate, the 

content may identify a particular company; there, any pronouns refer to that specific entity.

Health insurance is offered by Blue Cross and Blue Shield of Florida, Inc., DBA Florida Blue. HMO coverage is 

offered by Health Options Inc., DBA Florida Blue HMO, an HMO affiliate of Blue Cross and Blue Shield of 

Florida, Inc. Dental, Life and Disability are offered by Florida Combined Life Insurance Company, Inc., DBA 

Florida Combined Life, an affiliate of Blue Cross and Blue Shield of Florida, Inc. These companies are 

Independent Licensees of the Blue Cross and Blue Shield Association.

Florida Blue and Florida Blue HMO do not discriminate on the basis of race, color, national origin, disability, age, 

sex, gender identity, sexual orientation, or health status in the administration of their plans, including enrollment 

and benefit determinations.

FB MFT 001 NF 092016

© 2018 Blue Cross and Blue Shield of Florida, Inc. DBA Florida Blue. All rights reserved.
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11/18/2018 Oscar Mail - Fwd: Cancel appointment request

https://mail.google.com/mail/u/0?ik=07a0649083&view=pt&search=inbox&permmsgid=msg-a%3Ar-6678770851525444643&dsqt=1&simpl=%23msg-f%3A16125… 1/2

Will Johnson <wjohnson@hioscar.com>

Fwd: Cancel appointment request 

Will Johnson <wjohnson@hioscar.com> Sun, Nov 18, 2018 at 3:14 PM
Draft

From: Yana Armstrong <yana@armstronginsuranceservices.com> 
Date: Mon, Sep 24, 2018 at 2:53 PM 
Subject: Cancel appointment request 
To: "brokers@hioscar.com" <brokers@hioscar.com> 
 
 

Good afternoon,

 

I recently requested to be contracted in Florida (my home state). Unfortunately I need to rescind my request, as Florida
Blue has informed me that they will cancel my contract if they see new appointments for any products in any area of
Florida. This would be highly detrimental as they would be keeping most of my book of business.  I apologize for any
inconvenience that this may cause.  My NPN is 15074870 and my writing number is BR45020

 

Warm regards,

 

 

 

Yana Armstrong

Yana Armstrong

Insurance Advisor

3059710067 (Direct)

7862670800 (Cell)

yana@armstronginsuranceservices.com

www.armstronginsuranceservicesfl.com

Life. Health. Disabilty. Retirement. Critical Illness. Medicare Specialist
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11/18/2018 Oscar Mail - Fwd: Cancel appointment request

https://mail.google.com/mail/u/0?ik=07a0649083&view=pt&search=inbox&permmsgid=msg-a%3Ar-6678770851525444643&dsqt=1&simpl=%23msg-f%3A16125… 2/2

 

This email and any attachments may contain confidential and privileged information. This communication may contain
material protected by HIPAA legislation (45 CFR, Parts 160 & 164) the Electronic Communications Privacy Act (18 U.S.C. §§
25102521). If you are not the intended recipient, please notify the sender immediately by return email, delete the original
transmission and destroy any copies. Any dissemination or use of this information by a person other than the intended
recipient is unauthorized and may be illegal.

 

 
 
 
  
Thanks!
Oscar Broker Support Team
www.HiOscar.com/Brokers
 
Confidentiality Note: The contents of this email and any attachments to it may contain privileged and confidential
information from Oscar Insurance. This information is only for the viewing or use of the intended recipient. If you are not
the recipient, you are hereby notified that any disclosure, copying, distribution or use of, or the taking of any actions in
reliance upon, the information contained in this email, or any of the attachments to this email, is strictly prohibited and
that this email and any attachments to this email, if any, must be immediately returned to Oscar Insurance or destroyed
and, in either case, this email and any attachments to this email must be immediately deleted from your computer without
making any copies thereof. If you have received this email in error please notify Oscar Insurance by email immediately. 
 
 
  
Will Johnson
Sales Lead

(214) 329‑1668 

HiOscar.com
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11/18/2018 Oscar Mail - FW: Oscar Appointments

https://mail.google.com/mail/u/0?ik=07a0649083&view=pt&search=all&permthid=thread-f%3A1615977206319608772&simpl=msg-f%3A1615977206319608772 2/2

Florida Blue is a trade name of Blue Cross and Blue Shield of Florida, Inc.  Blue Cross and Blue Shield of Florida, Inc., and its subsidiary and
affiliate companies are not responsible for errors or omissions in this email message. Any personal comments made in this email do not
reflect the views of Blue Cross and Blue Shield of Florida, Inc.  The information contained in this document may be confidential and intended
solely for the use of the individual or entity to whom it is addressed.  This document may contain material that is privileged or protected from
disclosure under applicable law.  If you are not the intended recipient or the individual responsible for delivering to the intended recipient,
please (1) be advised that any use, dissemination, forwarding, or copying of this document IS STRICTLY PROHIBITED; and (2) notify sender
immediately by telephone and destroy the document. THANK YOU.
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11/18/2018 Oscar Mail - Immediate request to terminate Oscar's contract
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Will Johnson <wjohnson@hioscar.com>

Immediate request to terminate Oscar's contract 

Will Johnson <wjohnson@hioscar.com> Sun, Nov 18, 2018 at 7:38 PM
To: Will Johnson <wjohnson@hioscar.com>

 
 
 Forwarded message  
From: Rizwana Khan <ypaymore.riz@gmail.com> 
Date: Wed, Oct 24, 2018 at 12:56 PM 
Subject: Immediate request to terminate Oscar's contract 
To: <brokers@hioscar.com> 
Cc: Will Johnson <Wjohnson@hioscar.com>, Diomiro Montilla <montilines@gmail.com>, diomiro montilla
<montilines@yahoo.com> 
 
 
Hello,
 
This is a request to terminate my Oscar contract as I am also appointed with FL blue and they can only allow captive
agents to work with them.
 
Therefore I need to terminate my new contract with Oscar effective immediately. 
 
My NPN#
10263140
 
Thank You! 
 
Rizwana Khan 
Florida's Best Health Solutions LLC 
Independent Broker  
PH: 4077124565 
Fax: 3217102525 
 
 
 
 
________________________________ 
PRIVILEGED INFORMATION DISCLAIMER: This email is intended solely for the use of the individual to whom it is
addressed and may contain information that is privileged, confidential or otherwise exempt from disclosure under
applicable law. If the reader of this email is not the intended recipient or the employee or agent responsible for delivering
the message to the intended recipient, you are hereby notified that any dissemination, distribution, or copying of this
communication is strictly prohibited. If you have received this communication in error, please delete this email, destroy any
hard copies, and notify us immediately. Thank you. 
________________________________ 
 
 
 
   
 
 
  
Will Johnson
Sales Lead

(214) 329‑1668 

HiOscar.com
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11/19/2018 Oscar Mail - Florida Appointment

https://mail.google.com/mail/u/0?ik=07a0649083&view=pt&search=all&permmsgid=msg-a%3Ar-7549450821677974225&dsqt=1&simpl=msg-a%3Ar-7549450821… 1/1

Will Johnson <wjohnson@hioscar.com>

Florida Appointment 

Will Johnson <wjohnson@hioscar.com> Mon, Nov 19, 2018 at 8:50 AM
To: Will Johnson <wjohnson@hioscar.com>

 
 
 Forwarded message  
From: Heather Stone <heather@stonehealthins.com> 
Date: Mon, Oct 29, 2018 at 9:35 AM 
Subject: Florida Appointment 
To: Will Johnson <wjohnson@hioscar.com> 
 
 
Hi Will,
 
I just got word that any Florida Blue agents who will be contracting with Oscar will be terminated immediately. I need to
keep my appointment in Texas and other states but terminate my Florida Appointment immediately. 
 
Please confirm receipt of this email,  I have a very large book with Blue and Oscar is not in my area here. Losing our Blue
Contract would be a financial disaster. 

 
 
Ask me about Veteran Benefits!
 
 
 
CONFIDENTIALITY NOTICE:  The preceding email message (including any attachments) may contain confidential information exempt from public
disclosure pursuant to §§39.202 and 119.07(1), Florida Statutes.  This email is intended solely for the use of the individual or entity to which it is addressed.  If
you are not the intended recipient, be aware that any disclosure, copying, distribution or use of this email or any attachment is prohibited.  If you have
received this email in error, please notify our office immediately by returning it to the sender and deleting this copy from your system.  Thank you for your
cooperation. 
 
 
 
  
Will Johnson
Sales Lead

(214) 329‑1668 

HiOscar.com
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11/18/2018 Oscar Mail - Fwd: Oscar suing FL Blue

https://mail.google.com/mail/u/0?ik=07a0649083&view=pt&search=query&permmsgid=msg-a%3Ar5214378337969380631&dsqt=1&simpl=%23msg-f%3A161703… 1/1

Will Johnson <wjohnson@hioscar.com>

Fwd: Oscar suing FL Blue 

Will Johnson <wjohnson@hioscar.com> Sun, Nov 18, 2018 at 7:37 PM
Draft

 
 
 Forwarded message  
From: William Steffen <williamasteffen@yahoo.com> 
Date: Tue, Nov 13, 2018 at 9:00 AM 
Subject: Oscar suing FL Blue 
To: Florian Qendro <florian@hioscar.com>, Kyle Estep <kestep@hioscar.com> 
 
 
It's about time.  Bring down the Blue Wall !!   
I'm beginning to fall in love with you guys.
As you know, I'm licensed in FL, and this has been a HUGE issue for 4+ yrs.
Captivity should have gone away with ACA
 
https://www.hioscar.com/press/protectingconsumerchoiceinflorida?fbclid=
IwAR1ofppCiIzIJVm85xMbds9jTCY7h2dOD2bshpYzEeCXOmpCoRlzHZX28Rc 
 
 
 
 
 
  
Kyle Estep
Market Director 
(214) 329‑1882

 
 
  
Will Johnson
Sales Lead

(214) 329‑1668 

HiOscar.com
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IN THE UNITED STATES DISTRICT COURT 

FOR THE MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 

 

  

 

OSCAR INSURANCE COMPANY 

OF FLORIDA,  

 

Plaintiff, 

 

 

CASE NO.:  6:18-cv-01944 

vs.  

 

BLUE CROSS AND BLUE SHIELD OF 

FLORIDA, INC., d/b/a Florida Blue; HEALTH 

OPTIONS INC., d/b/a Florida Blue HMO; and 

FLORIDA HEALTH CARE PLAN INC., d/b/a 

Florida Health Care Plans, 

 

Defendants. 

 

 

 

 

 

_________________________________________/ 

 

Declaration of William Sparks in Support 

 of Oscar’s Motion for a Preliminary Injunction 

 

I, William Sparks, declare under penalty of perjury pursuant to 28 U.S.C. § 1746 

that the following is true and correct.  Unless stated otherwise, the facts set forth herein 

are within my personal knowledge, to which I could and would testify competently if 

called upon to do so.  I hereby declare, under penalty of perjury, as follows: 

1. I am an agent of health insurance plans for the Morse Insurance Agency 

(“Morse”) in the Orlando area.  I have served as an agent for Morse since 2013.   

2. I sell various insurance plans, including individual plans offered on the 

Affordable Care Act (“ACA”) exchange, in Orlando and other metro areas in Florida.  
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When a client purchases an insurer’s plan, Morse receives a commission payment from 

the insurer.  

3. I was appointed by Florida Blue to sell its ACA exchange insurance plans 

in 2016 for 2017 and 2018 open enrollment periods.  In 2017, I advised approximately 

600 clients in the central Florida area, primarily in Orlando.    

4. Florida Blue has an exclusivity policy that applies to all parts of Florida 

and to all insurance plans, whether ACA plans or not.  In other words, under the terms of 

the policy, I could not sell any other insurer’s ACA plans in Orlando without being 

prohibited from selling any Florida Blue individual health insurance plans anywhere in 

the state.  Florida Blue’s exclusivity policy did not have a significant impact on my 

practice in 2017 and 2018 because there was no other major insurer with competitive 

plans in the Orlando area to compete with Florida Blue.   

5. I attended a “road show” for Florida Blue brokers on or about August 29, 

2018 at an Embassy Suites in Lake Buena Vista, Florida.  During the conference, a 

speaker from Florida Blue’s management stated from the podium—to myself and the 

other approximately 400 brokers in attendance—that any brokers with any other 

company listed on their licenses or selling other plans would be found in violation of the 

exclusivity policy, permanently terminated and have their commission payments 

withheld.  

6. Mr. Beau Shiflet, the Central Florida Area Manager for Florida Blue, 

made similar statements at a later meeting that I attended with other brokers at the Florida 

Blue offices in Lake Mary, Florida, on or about September 25, 2018.  Mr. Shiflet stated 
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that he had attended an Oscar informational meeting held in Kissimmee, Florida.  Mr. 

Shiflet said while he was at Oscar’s meeting he had observed that there were 

brokers/agents appointed by Florida Blue in attendance.  During the meeting at Florida 

Blue’s offices, Mr. Shiflet went on to threaten all of the brokers in attendance, in no 

uncertain terms, that our contracts with Florida Blue would be canceled if we were found 

to be working with Oscar.  During this meeting, Oscar was the only competitor that Mr. 

Shiflet mentioned in reference to Florida Blue’s exclusivity policy. 

7. Two days later, on September 27, 2018, I received an email from Pam 

Ehmke, an employee of Rogers Benefit Group (a marketing organization with which 

Morse works), regarding Florida Blue’s exclusivity policy.  Ms. Ehmke had copied Frank 

Merlino, Southern Area Manager of Individual Sales for Florida Blue.  Ms. Ehmke 

informed us that some agencies seeking to appoint Florida Blue agents had been “using 

an outdated exclusivity form.”  She attached the most up-to-date form and requested that 

agencies “send this exclusivity form to ALL YOUR AGENTS and have them sign it, 

along with an email reminding them of the exclusivity requirements.”  Ms. Ehmke further 

wrote that “if an agent does not sign this form and submit it to us, Frank will terminate 

them.”  Attached as Exhibit 1 is a true and correct copy of Ms. Ehmke’s email and the 

Florida Blue exclusivity policy she transmitted. 

8. Florida Blue updated its exclusivity form again on October 25, 2018.  The 

new form added questions that Florida Blue required to be answered, including “Do you 

understand the exclusivity clause and agree to not sell any other carriers for over and 

under 65 policies . . . ?”  The exclusivity policy plainly would require me to sell only 
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Florida Blue individual health insurance plans in order to maintain my appointment with 

Florida Blue.  The exclusivity policy states “You must sell and solicit Florida Blue Over 

65 Products exclusively at all times.  There is not any circumstance where you may 

sell an O65 competitor medical product” and “You must sell and solicit Florida Blue 

U65 medical products exclusively at all times.  There are not any circumstances where 

you can sell an Under 65 medical product.”  According to the policy, “Any agent or 

agency that violates the exclusivity arrangement with Florida Blue will be permanently 

terminated for cause.”  Attached as Exhibit 2 is a true and correct copy of Florida Blue’s 

revised exclusivity policy. 

9. I refused to sign the exclusivity forms for this year.  With the entry of 

Oscar I did not believe that I could properly serve my customers’ interests if I committed 

myself to sell only Florida Blue’s plans without explaining to my customers their other 

options.  This has left me in a bind because Oscar only sells ACA plans in the Orlando 

metro area.  While the majority of my clients are in the Orlando metro area, I do have 

clients in other areas of the state.  For those clients, I still recommend and sign clients to 

Florida Blue plans, when I feel those plans suit the needs of a given client.  However, 

because I am no longer appointed by Florida Blue, neither I nor Morse will receive 

commissions for those signings.  I also understand that Florida Blue will not pay any  

/ / / 

/ / / 

/ / / 

/ / / 
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commissions still owed to Morse for Florida Blue plans that I sold during the 2017 open 

enrollment period for the 2018 calendar year. 

 

I declare under penalty of perjury that the foregoing is true and correct to the best 

of my knowledge. 

 

Executed this ___ day of November, 2018, in ________________________, FL. 

 

_______________________________________________ 

William Sparks 
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Gentry, Thomas R (WAS)

From: Pamela Ehmke <pehmke@rogersbenefitsfl.com>
Sent: Thursday, September 27, 2018 4:10 PM
To: Pamela Ehmke
Cc: Merlino, Frank
Subject: Exclusivity Form  VERY IMPORTANT!!! PLEASE RESPOND ASAP!!!!
Attachments: EXCLUSIVITY AGREEMENT 09.27.18.pdf

Importance: High

Good Afternoon,  It appears that some agencies, when requesting to appoint a new agent, are using an outdated exclusivity form.  Please use the attached form and save it for future reference as it is the current version.  New agents will not be approved unless this version of the form is signed.   Please send this exclusivity form to ALL YOUR AGENTS and have them sign it once again, along with an email reminding them of the exclusivity requirements.   Please copy me (cc) and Frank.Merlino@bcbsfl.com on the emails. Frank will be asking for the signed forms so please start collecting them now.   If an agent does not sign this form and submit it to us, Frank will terminate them.   Pam Ehmke  Licensed Health Insurance Agent  Individual, Marketplace and Medicare  
 600 Sandtree Drive, Suite 208 Palm Beach Gardens, FL 33403 Office 561-775-4550 / Fax 561-775-4560 / Cell 561-373-9365  Frank Merlino  Individual Sales Southern Area Manager Ext: 21329 Direct Line: 561-242-1329 Cell 561-301-1146 Email: frank.merlino@floridablue.com     
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Florida Blue Exclusivity Guidelines 

 

This memo is to ensure you understand that you are exclusive to Florida Blue for 

individual products.  This includes all Under 65 and Over 65 medical products.  In 

an effort to define these rules, please see scenarios outlined below. 

 You must sell and solicit Florida Blue Over 65 Products exclusively at all 

times.   There is not any circumstance where you may sell an O65 

competitor medical product. 

 You must sell and solicit Florida Blue U65 medical products exclusively at all 

times. There are not any circumstances where you can sell an Under 65 

medical product.       

Remember, Florida Blue is the leading carrier in the state for individual 

products.  You can feel confident you are offering your customer a “best in 

class” company.  They continue to be the most competitive in regards to 

products, rates, networks, and superior levels of customer service.    

Any agent or agency that violates the exclusivity arrangement with Florida 

Blue will be permanently terminated for cause.  Please be sure your staff 

and agents do not offer other products unless allowed by your contract. 

 

No exceptions can be made to this policy. 

 Please sign below acknowledging your understanding of this memo. 

 

 Agency Name/Code ________________________________________ 

 Agent Name ______________________________________________ 

 Signature_________________________________________________ 

 Date____________________________________ 

 

 

09.27.2018 

Case 6:18-cv-01944-JA-TBS   Document 11-4   Filed 11/19/18   Page 8 of 10 PageID 208



 

Exhibit 2 

Case 6:18-cv-01944-JA-TBS   Document 11-4   Filed 11/19/18   Page 9 of 10 PageID 209



Florida Blue Exclusivity Guidelines 

This memo is to ensure you understand that you are exclusive to Florida Blue for individual 

products.  This includes all Under 65 and Over 65 medical products.  In an effort to define 

these rules, please see scenarios outlined below. 

 You must sell and solicit Florida Blue Over 65 Products exclusively at all times.   There 

is not any circumstance where you may sell an O65 competitor medical product. 

 You must sell and solicit Florida Blue U65 medical products exclusively at all times. 

There are not any circumstances where you can sell an Under 65 medical product.       

Remember, Florida Blue is the leading carrier in the state for individual products.  You 

can feel confident you are offering your customer a “best in class” company.  They 

continue to be the most competitive in regards to products, rates, networks, and 

superior levels of customer service.    

Any agent or agency that violates the exclusivity arrangement with Florida Blue will 

be permanently terminated for cause .Please be sure your staff and agents do not 

offer other products unless allowed by your contract. 

No exceptions can be made to this policy. 

Please sign below acknowledging your understanding of this memo. 

Agency Name/Code _________________ 

Agent Name ________________________ 

Signature___________________________ 

Date______________________________ 

 

Please answer the questions in red below - 

 

1.  Do you work out of your home or do you have your own office, explain? 
 

2. How far do you live from the agency you are being appointed with? 
 

3. Are you planning to work out of the agency or out of your home?  
 

4. Do you understand the exclusivity clause and agree to not sell any other carriers for over and under 65 
policies and what is the best number to reach you by phone? 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF FLORIDA 

ORLANDO DIVISION 
 

  
 
OSCAR INSURANCE COMPANY 
OF FLORIDA,  
 

Plaintiff, 
 

 
 
 
CASE NO.:  6:18-cv-1944 
 

vs.  
 
BLUE CROSS AND BLUE SHIELD OF 
FLORIDA, INC., d/b/a Florida Blue; HEALTH 
OPTIONS INC., d/b/a Florida Blue HMO; and 
FLORIDA HEALTH CARE PLAN INC., d/b/a 
Florida Health Care Plans, 
 

Defendants. 
 

 
 
 
 
 
 
  
 

_________________________________________/  
 

[PROPOSED] ORDER GRANTING MOTION FOR PRELIMINARY INJUNCTION 

          Upon consideration of Plaintiff’s Motion for Preliminary Injunction and Memorandum 

of Law in Support, the Court finds and orders as follows: 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

1. “For preliminary injunctive relief to be warranted, the district court must find 

that the movant has satisfied four prerequisites:  (1) a substantial likelihood of success on the 

merits; (2) irreparable injury will be suffered unless the injunction issues; (3) the threatened 

injury to the movant is greater than any damage the proposed injunction may cause the 

opposing party; and (4) the injunction, if issued, will not disserve the public interest.”  

Carillon Importers, Ltd. v. Frank Pesce Int’l Grp. Ltd., 112 F.3d 1125, 1126 (11th 1997). 
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2. The Court finds that Plaintiff is substantially likely to succeed on the merits of 

its claims that Defendants have (a) monopolized, or attempted to monopolize, the relevant 

markets for the sale of individual insurance plans under the Patient Protection and Affordable 

Care Act (“ACA”) in Orlando, Jacksonville and Tampa (“Relevant Markets”), in violation of 

Section 2 of the Sherman Act, 15 U.S.C. § 2; and (b) unlawfully restrained trade in the 

Relevant Markets in violation of Section 1 of the Sherman Act, 15 U.S.C. § 1. 

3. Defendants have monopoly power in the Relevant Markets, given their high 

market shares and barriers to entry in the Relevant Markets. 

4. Defendants employ an exclusivity policy, pursuant to which they will not pay 

commissions to brokers who sell other insurers’ plans.  Defendants have deployed this 

exclusivity policy to target Plaintiff and impede its entry in Orlando by threatening brokers 

that Defendants would cancel their contracts if they were to sell Plaintiff’s individual ACA 

plans. 

5. As a result of Defendants’ exclusivity policy, Plaintiff has been substantially 

foreclosed from accessing the brokers necessary to compete for a substantial majority of 

business in the Relevant Markets.  Brokers play a critical role in the sale of individual ACA 

plans in Florida, accounting for 65 percent of plans sold in 2018.  More than 200 brokers and 

counting have terminated appointments to sell Plaintiff’s plans, and other major brokers have 

refused even to discuss dealing with Plaintiff.  Plaintiff has access to only about a quarter of 

Federally Facilitated Marketplace (“FFM”) certified local brokers in Orlando.  Accordingly, 

Plaintiff has sold only a fraction of the individual ACA plans in Orlando that it expected to 

sell based on its experience in other markets.  Further, Plaintiff’s underperformance in 
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Orlando will undermine its ability to negotiate favorable rates in provider contracts in the 

Orlando metro area and other markets in the future. 

6. Plaintiff has suffered irreparable harm in the form of lost customers, market 

share and goodwill.  See Ferrero v. Associated Materials, Inc., 923 F.2d 1441, 1449 (11th 

Cir. 1991) (“loss of customers and goodwill is an ‘irreparable’ injury”); BellSouth 

Telecomms., Inc. v. MCImetro Access Transmission Servs., LLC, 425 F.3d 964, 970 (11th 

Cir. 2005) (affirming finding of irreparable harm because plaintiff was “losing about 3200 

customers per week”). 

7. Plaintiff’s harm outweighs any harm that might befall Defendants, which is 

the result of their own anticompetitive conduct and will not substantially affect their 

business. 

8. The injunction will serve the public interest by facilitating competition in the 

sale of individual ACA plans, providing consumers with more choice and lower premiums 

and preventing the federal government and taxpayers from paying inflated premium 

subsidies. 

Accordingly, it is ORDERED AND ADJUDGED that:  

1. Plaintiff’s Motion for a Preliminary Injunction is GRANTED. 

2. Defendants, their officers, employees and agents are preliminarily enjoined 

from, either directly or indirectly, or through any corporate or other device: 

a. Enforcing any provision of any contract or agreement between Defendants 

and brokers that conditions their agreement to deal with a broker on the broker 

not selling Plaintiff’s individual ACA plans;  
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b. Taking, or threatening to take, any retaliatory or deterrent actions against any 

health insurance broker based on that broker’s marketing of, or consideration 

of marketing, Plaintiff’s individual ACA plans;  

c. Conditioning a broker’s ability to receive commission for the sale of 

Defendants’ health insurance plans on that broker refusing to market or sell 

Plaintiff’s individual ACA plans;  

d. Engaging in any other exclusionary practice that directly or indirectly 

forecloses Plaintiff from marketing its individual ACA plans in Florida.  

3. Defendants are required to remove their exclusivity policy from their website 

and to notify each broker that markets or sells Defendants’ insurance plans of this injunction. 

4. This preliminary injunction will remain in effect until a final decision on the 

merits in this litigation is reached.  The Court retains jurisdiction to grant such other relief as 

is just or equitable to enforce this injunction or to modify any of its terms.  

5. Exercising its discretion under Rule 65(c) of the Federal Rules of Civil 

Procedure, the Court determines that a bond is unnecessary because the injunction will not 

cause harm to Defendants. 

6. The Court retains jurisdiction to enter subsequent orders in connection with 

the relief granted under this order.  

ORDERED in Chambers, Orlando, Florida on ___________________, 2018. 

 

_________________________________ 
John Antoon II 

United Stated District Judge 
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LaToya Myles

From: cmecf_flmd_notification@flmd.uscourts.gov
Sent: Monday, November 19, 2018 3:01 PM
To: cmecf_flmd_notices@flmd.uscourts.gov
Subject: [EXT] Activity in Case 6:18-cv-01944-JA-TBS Oscar Insurance Company of Florida v. 

Blue Cross and Blue Shield of Florida Inc. et al Motion for preliminary injunction

This is an automatic e-mail message generated by the CM/ECF system. Please DO NOT RESPOND to 
this e-mail because the mail box is unattended.  
***NOTE TO PUBLIC ACCESS USERS*** Judicial Conference of the United States policy permits 
attorneys of record and parties in a case (including pro se litigants) to receive one free electronic copy of 
all documents filed electronically, if receipt is required by law or directed by the filer. PACER access fees 
apply to all other users. To avoid later charges, download a copy of each document during this first 
viewing. However, if the referenced document is a transcript, the free copy and 30 page limit do not 
apply. 

U.S. District Court 

Middle District of Florida 

Notice of Electronic Filing  
 
The following transaction was entered by McDonald, Francis on 11/19/2018 at 3:00 PM EST and filed on 
11/19/2018  
Case Name:  Oscar Insurance Company of Florida v. Blue Cross and Blue Shield of Florida Inc. et al
Case Number: 6:18-cv-01944-JA-TBS 

Filer: Oscar Insurance Company of Florida 
Document Number: 11  

Docket Text:  
MOTION for preliminary injunction by Oscar Insurance Company of Florida. (Attachments: # 
(1) Exhibit A - Declaration of Nicholas Gossen, # (2) Exhibit B - Declaration of Mark A. Israel, # 
(3) Exhibit C - Declaration of Will Johnson, # (4) Exhibit D - Declaration of William Sparks, # (5) 
Exhibit E - Proposed Preliminary Injunction Order)(McDonald, Francis)  

 
6:18-cv-01944-JA-TBS Notice has been electronically mailed to:  
 
Francis Morton McDonald , Jr     fmcdonald@mtwlegal.com, bburijon@mtwlegal.com, 
e.service@mtwlegal.com, wirvin@mtwlegal.com  
 
Sarah Anne Long     slong@mtwlegal.com, bburijon@mtwlegal.com, e.service@mtwlegal.com, 
wirvin@mtwlegal.com  
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The following document(s) are associated with this transaction: 
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