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To Whom It May Concern: 

Kaiser Permanente appreciates the opportunity to provide comments to the Department of Health 

and Human Services (“HHS”) Centers for Medicare and Medicaid Services (“CMS”) in response 

to the Patient Protection and Affordable Care Act (“ACA”); HHS Notice of Benefit and Payment 

Parameters for 2019 Notice of Proposed Rulemaking (the “NPRM”)1.  Kaiser Permanente is the 

largest private integrated health care delivery system in the United States, delivering health care 

to nearly 12 million members in eight states and the District of Columbia.2 

Kaiser Permanente supports the efforts undertaken by HHS in its Market Stabilization Rule3 that 

promote competition among issuers in more markets across the nation. Kaiser Permanente 

supports many common-sense market reforms in the NPRM that reduce gaming and provide 

relief to consumers: 

• We strongly support HHS’ continuation into 2019 of policies that defer to Federally 

Facilitated Marketplace (“FFM”) states for purposes of network adequacy and Essential 

Community Provider (“ECP”) evaluation, as well as easing requirements on partnership 

marketplace states to enforce rigid time and distance standards for network adequacy 

review. 

                                                 
1 Patient Protection and Affordable Care Act; HHS Notice of Benefit and Payment Parameters 

for 2019, 82 Fed. Reg. 51052 (Nov. 2, 2017). 
2 Kaiser Permanente comprises Kaiser Foundation Health Plan, Inc., the nation’s largest not-for-

profit health plan, and its health plan subsidiaries outside California and Hawaii; the not-for-

profit Kaiser Foundation Hospitals, which operates 39 hospitals and over 650 other clinical 

facilities; and the Permanente Medical Groups, independent physician group practices that 

contract with Kaiser Foundation Health Plan, or one of its health plan subsidiaries, to meet the 

health needs of Kaiser Permanente’s members.  
3 Patient Protection and Affordable Care Act; Market Stabilization, 82 Fed. Reg. 18346 (April 

18, 2017). 
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• We similarly support overdue changes to reporting of quality improvement activity 

(“QIA”) expenses within medical loss ratio (“MLR”) by providing issuers with new 

flexibilities to report a flat 0.8% of earned premium in the MLR numerator in the 

calculation.  As HHS notes, the burden of tracking and documentation for purposes of 

this calculation is significant. 

• We support HHS’ decision to remove the 14-day reasonable notice requirement relating 

to prospective or same-day coverage termination by consumers.  

However, we are concerned about the following proposals in the NPRM that put consumers at 

risk, reduce access to care for millions of Americans and could increase the cost of health care 

in the future: 

• We oppose including self-funded plans within any revised definition of “typical 

employer plans” for Essential Health Benefit (“EHB”) purposes, because such plans are 

inherently atypical and frequently feature customized benefit designs (e.g., exclusion of 

some or all maternity services) deviating significantly from consumer expectations 

about the typical scope of covered services. 

• We oppose permitting issuers to substitute among EHB categories.  We are concerned 

that permitting such substitution (in concert with other proposed changes) would 

produce an influx of plans devaluing certain EHB categories (e.g., maternity and 

behavioral services).  These changes would incentivize issuer gaming based on risk 

selection and reduce access to services needed by many of our most vulnerable 

populations.   

• We have concerns that permitting states to annually change EHB benchmark plans 

could confuse consumers and further destabilize the market.  A stable market depends 

upon market rules that are clearly defined at the beginning of the prior year, so that 

carriers can plan for product changes and communicate those changes to their members.  

If there is little or no formal notice to consumers, changes would confuse consumers 

about what is, and is not, covered from year-to-year.  

As HHS considers the future of market-driven programs, HHS specifically requested comment 

on how to facilitate innovation.  Innovative market-driven programs can improve cost and care 

management, while nudging issuers toward practices that encourage efficiency – such as 

integration. We believe that HHS can best promote its goals of fostering such market-driven 

programs in the following ways:  

 

• Provide consumers with information enabling them to choose health plans based on 

the quality and cost-effectiveness of the care they will receive. Existing quality 

measures are primarily designed to measure discrete care processes rather than overall 

clinical outcomes. Adjusting these measures to focus on clinical improvement would 

allow consumers to select health plans based on meaningful outcomes.  

• Adopt policies that increase transparency of the costs of health care, including 

prescription drugs. These policies should promote public reporting that provides 

consumers with information on the costs of episodes of care treated by teams of 

healthcare providers, not merely on costs derived from claims submitted in a fee-for-
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service system. We ask HHS to consider recent strides made in California law toward 

enhancing transparency of prescription drug pricing. 

• Promote use of technology-enabled care delivery and wellness options. Technology-

enabled modalities of care delivery, including interactive video visits and remote 

monitoring of chronic conditions, have not been allowed to realize their full potential for 

improving health due to outdated and complex regulations around their use. Expanding 

the use of remote care options for patients would enable better care coordination, improve 

efficiency in care delivery and convenience for patients, improve consumer satisfaction 

and reduce unnecessary utilization of health care resources.  

• Adopt policies that encourage efforts to promote total health for our communities. 

These policies should promote approaches to address the underlying drivers of poor 

health and to better integrate the healthcare system with other social welfare systems.  

 

Here are our specific recommendations to the NPRM:4 

Part 153 – Standards Related to Reinsurance, Risk Corridors and Risk Adjustment under 

the ACA. 

Proposed Changes to the Risk Adjustment Model (§153.320). 

HHS has proposed a series of changes to the risk adjustment model for 2019, including: 

recalibration of EDGE server data, applying adjustments using a blend of 2014 and 2015 

MarketScan data and actual 2016 enrollee-level data; removing two severity-only classes among 

the 10 prescription drug classes (“RXCs”) applied within the model; and, providing states with 

flexibility to request percentage adjustments in calculating transfer amounts in the small group 

market for 2019 and beyond. 

Recommendation: Kaiser Permanente supports use of EDGE server data in the risk adjustment 

methodology, and continues to welcome inclusion of preventive care services into the model.  In 

our experience, using EDGE data better represents the population for which risk adjustment is 

performed and improves overall model accuracy. We recommend that HHS use 2016 EDGE data 

in the coefficient development, improving accuracy through use of the most recent available 

data.   In any case, it is imperative that issuers receive proposed 2019 weights well in advance of 

the rate filing deadlines, to allow for appropriate analysis and implementation.  We further 

recommend increasing availability of EDGE data to health plans and the public, as with the 

availability of MarketScan data today.  

Recommendation: Kaiser Permanente applauds HHS for removing the two severity-only RXCs, 

but continues to advocate for removal of all 10 remaining RXCs for 2019.  We also seek 

clarification from HHS on several relevant items on the mechanics of RXC aspects of the 

NPRM’s model, including what medication records are applicable (in-office or hospital 

                                                 
4 We note that we incorporate comments to proposed changes to Guaranteed Availability of 

Coverage (§147.104) within our comments to Special Enrollment Periods (“SEPs”) (§155.420). 

Kaiser Permanente believes that the same SEP exceptions ought to apply for both the on-and off-

Exchange markets alike, to the extent legally permissible. 
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administration, home health (non-pharmacy) administration, standard pharmacy claims, etc.), as 

well as more timely and detailed information on the specific drugs included within the model. 

We note that the 2018 drug mapping to RXC was released in mid-September.  After review of 

the specific drugs in each condition category we submit the following general comments and 

requests for clarification for the 10 conditions the NPRM proposes to continue in 2019: 

• If a drug may be used for conditions other than the RXC condition noted or used for 

prevention/prophylaxis of a RXC condition, we suggest those drugs be included in the 

model for severity adjustment, but not for imputation. 

• If a drug is included in the current model list, we suggest all strengths and formulations 

of that same drug also be included in the model list. 

• If a brand (or generic) drug is included in the current model list, we suggest similar 

generic (or brand) drugs also be included in the model list. 

A specific list of additional, recommended changes is attached hereto as Attachment 1. 

Finally, while we thank HHS for its proposed streamlining of the Risk Adjustment Data 

Validation (“RADV”) process, we do not support requirements for auditing pharmacy 

data.  Auditing medical records is a critical component to risk adjustment and clinical providers 

go to great lengths to ensure the accuracy of their documentation. However, no such clinical 

documentation is available for pharmacy data.  We believe that in order to maintain the integrity 

of the risk adjustment program, HHS should not employ a risk adjustment model that is based on 

data that cannot be adequately audited through clinical records. 

Recommendation: Kaiser Permanente urges HHS to undertake careful consideration before 

introducing potentially significant changes, including state flexibility regarding risk adjustment 

transfer amounts, into its model.  We believe an effective and accurate program of risk 

adjustment for both the individual and small group markets is necessary to accompany the 

market rules.  We recommend that any changes to limit risk-adjustment payment transfers be 

subject to a rigorous and thorough assessment—with input from actuarial experts and 

stakeholder groups—with the goals of ensuring the programmatic objectives of risk-adjustment 

are met without unintended consequences.  

 

RADV Requirements (§153.630). 

HHS proposes to streamline the RADV process, including applying the materiality threshold in 

2018 instead of 2017, simplifying payment adjustments relating to error rates and specifying 

minimum data elements required for validation of mental health or substance abuse disorder 

diagnoses. 

Recommendation: Kaiser Permanente generally supports the proposed adjustments to the RADV 

process. We thank HHS for recognizing shortcomings in the RADV pilot program that have 

imposed significant burdens on issuers without demonstrable improvements in program integrity. 

The only specific recommendation we offer with respect to the NPRM’s RADV changes pertains 

to the minimum data elements required for validation of mental health or substance abuse 

disorder diagnoses.  While we are generally supportive of an approach to allow issuers flexibility 
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to accommodate state restrictions where they exist, the NPRM’s proposal does not extend 

flexibility to the actual submission – meaning that there may not be an impacted, underlying 

record for the RADV to identify in the first instance. Therefore, we see value in further 

extending the flexibility to the actual submission, and request additional operational details in the 

final rule regarding who bears responsibility for preparation of the applicable, abbreviated record 

-- and how would it differ from a full record. 

Part 154 – Health Insurance Issuer Rate Increases: Disclosure and Review Requirements. 

Rate Increases Subject to Review (§154.200). 

HHS proposes to increase the default reasonableness threshold triggering stricter scrutiny in rate 

review from 10 percent to 15 percent, while permitting states wishing to maintain or establish a 

lower threshold, to do so. 

Recommendation: Kaiser Permanente supports increasing the default reasonability threshold 

from 10 to 15 percent, while permitting states flexibility to maintain existing reasonability 

thresholds without seeking direct federal approval for that decision. 

Part 155 – Marketplace Establishment Standards and other Related Standards under the 

ACA. 

Timing of Providing Rate Filing Justifications (§155.220). 

Determinations of Effective Rate Review Programs (§155.301). 

In these sections, HHS proposes to allow states to set different rate submission deadlines for 

individual and small group coverage for issuers not participating in the Marketplace, and to 

eliminate the requirement that states post rate increase information at a uniform time.  

Recommendation: Kaiser Permanente opposes these proposals in concert, as they would increase 

the possibility of issuer gaming in the individual and small group markets, discourage issuers 

from Marketplace participation, jeopardize proprietary issuer rate information and deepen 

consumer confusion – all without providing a specific, concomitant benefit to states. With 

respect to permitting off-Marketplace carriers to file rates on a different schedule than 

Marketplace carriers, we are concerned such flexibility discourages issuers from participating in 

the individual and small group Marketplaces in certain markets where limited Marketplace plan 

options currently exist.  With respect to uniform posting, we have serious concerns that 

permitting states unfettered flexibility could jeopardize the competitive landscape and permit 

issuers to gain unwarranted advantage over competitors.  We note that, for plan year 2018, the 

uncertainties in the rate filing process were not attributable to undue uniformity in posting 

deadlines, but the substantive and procedural challenges directly attributable to regulator and 

issuer uncertainty regarding payment of cost-sharing reduction payments. We therefore urge 

HHS not to adopt either proposal.  

Functions of a Marketplace (§155.20). 

HHS proposes to remove requirements for partnership marketplace states to apply federal 

network adequacy standards, and to defer to states with adequate network adequacy and ECP 
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review procedures, for 2019 and beyond. However, HHS proposes to maintain the 20% ECP 

standard and continue use of the ECP alternate standard.  

Recommendation: Kaiser Permanente strongly supports HHS’ proposal to defer to states for 

network adequacy and ECP review purposes.  However, we continue to seek adjustments to the 

default federal network adequacy approach – and ECP alternate standard – that better account for 

the innovations of integrated delivery systems, like Kaiser Permanente.  

Network Adequacy.  HHS’ deference to state regulators in the NPRM acknowledges that health 

care markets, community patterns of care and geographies are uniquely local issues best 

understood by local regulators.  We especially welcome HHS’ acknowledgement that states may 

have valuable, alternative approaches to network adequacy beyond “time and distance” 

methodologies.  Specifically, Kaiser Permanente believes geographic location of providers is not 

a meaningful measure of true access. This measure does not consider the quality of care or the 

enrollee’s experience of care; the evolution in how health care is delivered, including through 

expanded use of technology and team-based care; or, unique local and regional differences in 

population distribution, transportation patterns, and terrain. Finally, as an integrated delivery 

system, Kaiser Permanente remains particularly concerned that time and distance standards, and 

the type of highly distributed network contracting that they assume and promote, impede the 

ability of integrated systems to develop and spread, to deliver the high quality, accessible, 

affordable care we currently provide. 

ECPs.  While we appreciate HHS’ general attention to state deference, and support the continued 

availability of an alternate standard for issuers that provide a majority of covered professional 

services through physicians employed by the issuer or through a single contracted medical group, 

we continue to advocate for that standard’s modernization. The ECP alternate standard is critical 

to the ability of integrated systems like Kaiser Permanente to offer coverage on the FFMs in a 

manner consistent with their highly integrated and effective models of care delivery. HHS has 

implemented the ECP alternate standard in a way that makes satisfaction difficult for integrated 

delivery systems and undercuts the ability to provide coordinated, high quality, affordable care. 

The ECP alternate standard was developed in recognition that requiring integrated care delivery 

systems to contract with numerous outside providers that use different clinical protocols, have 

incomplete patient information, and lack linkages for care coordination, would fundamentally 

change how integrated systems provide care to their patients and would undermine the ability of 

care teams to provide high levels of consistent, quality care. However, for the last few years, 

HHS has tested compliance with the alternate standard using the number and geographic 

distribution of the QHP’s own providers. Like time and distance standards for network adequacy, 

this type of test does not provide meaningful insight into the true level of access members have 

to the full complement of providers and services within our highly organized and effective 

system of care delivery.  

 As we have previously recommended, we ask that HHS dissociate the determination of QHPs’ 

compliance with the ECP alternate standard from the methodology used to determine compliance 

with the ECP participation standard. Instead, HHS should determine compliance with the ECP 
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alternate standard based on an evaluation of one or more indicators of actual access, targeted to 

enrollees with income levels under 200 percent of FPL, such as plans’ performance among this 

population on validated quality and patient satisfaction metrics such as HEDIS and CAHPS. For 

example, HHS could evaluate the results of the CAHPS survey among an oversampled 

population of enrollees who received the APTC during plan year 2017. Survey results from this 

oversampled population would indicate whether low-income members have appropriate access to 

providers and whether they are satisfied with the care from providers and service from the QHP. 

We also urge HHS to permit plans that are subject to the alternate standard to count all their 

providers for purposes of satisfying the ECP alternate standard, rather than only one provider per 

location. Finalizing such modifications would be especially powerful in concert with HHS’ 

decision to empower state innovation in this area. 

Marketplace Eligibility Standards (§155.305). 

HHS has proposed to remove the requirement of direct notification of APTC discontinuation 

imposed by the 2018 Notice of Benefit and Payment Parameters.  

Recommendation: Kaiser Permanente opposes removing the direct notification requirement for 

consumers at risk of losing subsidies critical to maintenance of coverage.  We believe continuous 

coverage is vital, and HHS should promote policies that maximize the likelihood that impacted 

individuals are made aware of impending termination of coverage.  If HHS nevertheless opts to 

finalize this proposal, we urge HHS to develop additional safeguards to protect against cases in 

which the individual to whom the Marketplace intends to provide notice is not subsumed within 

the relevant household.  

Annual Eligibility Redetermination (§155.335). 

HHS has requested comment on whether a shorter authorization period should apply for 

consumers granting access to the Marketplace for tax return information, from the current 

standard of 5 years. 

Recommendation: Kaiser Permanente opposes changing the current 5-year authorization and/or 

any significant reduction of the authorization period.  In our view, Marketplaces would not be 

well-served by the increased administrative burden of tracking and obtaining consumer 

authorization more frequently.  Consumers who do not respond to an authorization lose subsidy 

access; revisiting the frequency of authorization therefore raises the risk of termination without 

clear justification for more frequent reauthorization.  

Special Enrollment Periods (§155.420). 

HHS seeks to align exceptions applicable to SEPs between the on-and off-Marketplace markets.  

Specifically, HHS proposes exempting individuals from an SEP’s prior coverage requirement if 

that prospective enrollee resides in an area lacking health plans offering coverage. Additionally, 

HHS has sought comment on the appropriate framework for dependent-triggered SEPs in the off-

Marketplace market. The question posed is whether, under such circumstances, an SEP for 

gaining or becoming a new dependent should apply to new and existing dependents (as is the 
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case for QHPs), or only to new dependents (as is the case in the group market), or whether 

another approach may be more prudent.   

Recommendation: With respect to further alignment of dependent SEP rules, Kaiser Permanente 

supports limiting available SEP options based upon the triggering event. For example, if an 

existing subscriber marries or has a child, the subscriber should be able to add the new dependent 

to the same plan -- but not pick a new plan.  If the existing subscriber is adding a newborn, new 

eligibility should not thereby extend to existing family members who are not already on the plan; 

in this case, the relevant event is the addition of the newborn child. We are additionally 

supportive of other SEP changes in the NPRM, for mothers of newborns previously receiving 

coverage through the Children’s Health Insurance Program (“CHIP”) for their newborn child.  

While Kaiser Permanente urges alignment of the SEP rules to enhance consumer understanding 

of market function – and reduce burden on issuers currently responsible for applying different 

standards across different market segments – we urge HHS to do so prudently. 

Kaiser Permanente supports promoting SEP access for consumers residing in service areas in 

which no off-Marketplace coverage is available, because we believe consumers in such 

circumstances ought to enjoy broad access to choices among affordable coverage options, when 

they become available. 

Effective Dates for Terminations (§155.430). 

HHS proposes to eliminate the current 14-day notice period for terminations of coverage 

effectuated by enrollees, and instead process terminations effective the same date, or retroactive 

to the date of the enrollee’s request. 

Recommendation: Kaiser Permanente supports this proposal and agrees with HHS’ assessment 

that the change would result in minimal burden to issuers.  

SHOP Functions (§155.706). 

HHS proposes changes to the federal SHOP platform, including requirements of imposing a 70 

percent minimum participation rate, except in certain cases. 

Recommendation: Kaiser Permanente supports imposition of the 70 percent minimum 

participation rate because we believe it is generally consistent with industry standards, and 

promotes a balanced pool with reduced adverse selection.  

Part 156 –  Health Insurance Issuer Standards under the ACA, including Standards 

Related to Marketplaces. 

States’ EHB Benchmark Plan Options (§156.111). 

HHS proposes three additional flexibilities for states to annually choose among in selection of a 

state’s benchmark plan for 2019 and thereafter: (1) another state’s 2017 benchmark plan; (2) 

adoption of some elements of other states’ benchmark plans, with actuarial certification that the 

revised plan meets legal requirements; and, (3) development of an alternative package of benefits 

constituting a benchmark plan, with actuarial certification of equivalence.  States must continue 
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to defray the cost of mandated benefits provided after 2011. HHS additionally proposes to revise 

the definition of “typical employer plan” to, among other things, include self-insured group 

health plans with substantial enrollment of at least 5,000 enrollees in one or more states.  HHS 

also seeks comments on whether typicality should be amended to reflect plans with at least 100 

enrollees in the applicable state, and on its draft comparative methodology.   

Recommendation: Kaiser Permanente strongly opposes inclusion of self-insured group health 

plans within the definition of “typical employer plan.”  Kaiser Permanente notes that such plans 

are inherently atypical; in many cases, self-insured group plans feature customized benefit 

designs explicitly excluding critical elements of what consumers regard as “essential” health 

benefits in a post-ACA market.  When compounded with the proposals in §156.115, discussed 

below, we believe the NPRM constructs a framework of EHBs that could confuse consumers and 

promote reduced access to coverage of services that, while “riskier”, are essential to an 

individual’s total health. As an alternative to including self-insured plans, we would propose 

providing states with the flexibility to choose among any of the three largest (by enrollment) 

fully-insured group plans within that state.  Additionally, we do not believe amending the 

typicality definition to include any employer plan with 100 or more enrollees meaningfully 

improves the present definition of typicality – particularly considering market trends in which 

employers of such size increasingly self-fund plans, presenting the concerns previously 

discussed.  

Recommendation: As we have previously commented, we understand the value of providing 

states flexibility in selection of EHB benchmark plans, but believe it must be done in a way that 

is transparent and understandable for consumers.  Therefore, we oppose HHS’ third proposal 

regarding development of the actuarially equivalent, non-2017-state-based benchmark plan.  The 

absence of such plans in the market, combined with provisions of the NPRM permitting states to 

annually revisit benchmark determinations, compounds the risk of significant consumer 

confusion.  We further urge HHS not to adopt its proposed EHB modifications for 2019, but 

rather, to participate in a more intensive fact-gathering process involving states, issuers, 

consumer groups, and entities such as the National Association of Insurance Commissioners, to 

evaluate the significant impact of such proposals before further considering such a change for 

2020. With respect to the draft example set forth by HHS as a companion to the NPRM, we 

would request HHS specifically clarify which data a state actuary is expected to use to 

demonstrate “that each EHB category contained in the ‘typical employer plan’ has an expected 

value of at least 98% of the State’s EHB-Benchmark plan.” The specific language, “using 

appropriate actuarial assumptions and methods,” would benefit from further discussion. 

Provision of EHB (§156.115). 

HHS proposes to allow plans to substitute benefits not only within an EHB category, but also 

among EHB categories, so long as the substituted benefit is actuarially equivalent to the replaced 

benefit.  

Recommendation: Kaiser Permanente strongly opposes permitting plans to substitute among 

EHB categories.  We believe an approach that would allow some insurers to limit, for example, 
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access to maternity care and instead provide more generous allowances for some other benefit 

category is ill-advised, undercuts access to needed medical care and contrary to the clear intent 

of the ACA that each of these services be adequately covered. Such an approach could 

reintroduce many detrimental practices from before enactment of the ACA, where some insurers 

seeking to compete on superior risk selection designed benefits to discourage people with high 

risk medical conditions from enrolling.  The current rules encourage carriers to compete based 

on quality, service, and price rather than on risk avoidance. Moreover, the proposed approach 

would weaken the ability of consumers in the health care marketplace to make “apples-to-

apples” comparisons between health care plans.  

We believe the potential dangers from permitting substitution among categories apply 

specifically to certain benefit categories – and upon certain vulnerable populations 

simultaneously drawing upon coverage of multiple such categories. We note that, before 2011, 

62% of individual market plans did not cover maternity care, 34% did not include substance use 

treatment, and 18% did not cover mental health treatment – compared with 9% of plans 

excluding prescription drug coverage.5 In other words, absent a robust benefit mandate, pre-ACA 

consumers were not receiving the type of coverage promoting total health.  Kaiser Permanente 

believes that moving back to such a market would be problematic for (and harmful to) 

consumers and patients -- and should be avoided. 

Maternity. Kaiser Permanente believes reducing access to maternity coverage is the wrong path 

for our nation’s health care market.  In the absence of a meaningful maternity mandate, actuarial 

math could lead issuers to conclude that the prevalence and cost of coverage for maternity 

services that are planned about half the time, make coverage of such services economically 

inviable.  Costs inherent to maternity services that would be borne by individual women and 

families are especially (and reliably) staggering.  The CBO estimated that the cost of pregnancy 

care and delivery will be $17,000 for women covered by private insurance.6  In assessing the 

possibility of so-called “maternity riders” in states that might opt to waive the maternity EHB 

under legislation earlier this year, the Congressional Budget Office (“CBO”) estimated that 

maternity riders will cost more than $1,000 a month.7 Health care during pregnancy is extremely 

important in reducing costly and dangerous maternal and newborn complications and for 

assuring a healthy baby grows into a productive citizen.  

The NPRM proposes that states design their benchmark plan and that issuers design their plans 

based on a typical employer plan.  Maternity is perhaps the most “typical” among all EHBs in 

the sense that the vast majority of employer plans, including self-funded plans, cover the 

                                                 
5 Department of Health and Human Services, Office of the Assistant Secretary for Planning and 

Evaluation, “Essential Health Benefits: Individual Market Coverage,” December 16, 

2011, https://aspe.hhs.gov/basic-report/essential-health-benefits-individual-market-

coverage#_edn2. 
6 Dania Palanker, et al. “What Makes Covering Maternity Care Different?” Health Affairs, June 

29, 2017, http://www.healthaffairs.org/do/10.1377/hblog20170629.060884/full/. 
7 Id.  
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service.  We believe there are better ways to enhancing affordability in our health care system 

than redistributing costs to expectant mothers.   

Behavioral Health. The cost arguments posed above in favor of ensuring a meaningful maternity 

benefit are similar to arguments for ensuring meaningful coverage for those afflicted with 

chronic conditions, substance addictions or complex (and often interwoven) mental health 

conditions.  Given the present epidemic of opioid addiction and its downstream health 

consequences, it is vital that all Americans have access to coverage for behavioral health 

services.  It is well-recognized that the benefits of treating a substance use disorder outweigh the 

costs.  Although any cost-benefit analysis of treatment for substance use disorders inherently 

requires estimations of social benefits – including reduced incidents of comorbid medical 

conditions, reduced strain on the criminal justice system, and increased employment and 

productivity – literature reviews predating the opioid crisis find robust economic benefits to 

treatment.8  In looking specifically at the opioid crisis, most recently the President’s Commission 

on Combating Drug Addiction and the Opioid Crisis has found that at the system level “various 

assessments have demonstrated that treating and preventing substance use are effective in 

reducing the costs associated with health care, the workplace, and criminal justice system.”9   

The concept of “essential” health benefits reflects a value, not just economic cost, determination. 

Kaiser Permanente is extremely concerned that the combination of EHB proposals undertaken in 

the NPRM undercuts consumer expectations regarding the scope and depth of benefits covered 

under ACA-compliant coverage. We are further concerned that the proposed changes to the EHB 

rules will reduce availability of affordable coverage and meaningful access to care. 

Meaningful Difference (§156.298). 

HHS proposes to eliminate the “meaningful difference” requirement among plan offerings. 

Recommendation: We urge HHS to retain this requirement.  We believe that maintaining a 

meaningful federal “floor” for differences among QHPs, permits consumers to make more 

informed choices based upon quality standards, provider strength and premiums.  Removing this 

federal floor raises the possibility of increased consumer difficulty in the QHP selection process.  

Quality Rating System (§156.1120). 

HHS proposes no changes for the QRS for 2019, but has requested comment on the most 

appropriate methods for accounting for social risk factors. 

                                                 
8 William S. Cartwright, Cost-Benefit Analysis of Drug Treatment Services, J. Mental Health 

Policy Econ. 3, 11–26 (2000), 

http://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.458.9162&rep=rep1&type=pdf.  
9 Letter from President’s Commission on Combatting Drug Addiction and the Opioid Crisis to 

President Donald J. Trump, at 38, 

https://www.whitehouse.gov/sites/whitehouse.gov/files/images/Final_Report_Draft_11-3-

2017.pdf, (Nov. 1, 2017). 
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Recommendation: While it is critical to understand and address health disparities, we strongly 

recommend against adjusting quality ratings for socio-economic status (“SES”).  Adjusting for 

SES could be counter-productive, because it may signal an expectation, even acceptance, of 

lower outcomes for financially disadvantaged consumers.  Instead of adjusting away the 

differences, participating health plans should invest in meeting their populations needs based on 

the specific demographics of the populations they serve.   

Part 158 – Issuer Use of Premium Revenue: Reporting and Rebate Requirements. 

Formula for Calculating an Issuer’s Medical Loss Ratio (§158.221). 

HHS proposes to allow issuers to account for QIA expenses for purposes of the MLR numerator 

as a 0.8% “standard deduction”, at the issuer’s option.   

Recommendation: Kaiser Permanente strongly supports this proposal as recognition of the 

importance of quality improvements activities that should be central to an issuer’s function and a 

meaningful reduction of burden on issuers, especially for integrated delivery systems such as 

Kaiser Permanente.  This change provides an additional incentive for issuers to work with their 

providers to share best practices and to encourage quality improvement activities.   As an 

integrated delivery system, quality improvement activities are central to our function.  The 

current rule requires us to conduct and track our QIA expenditures across the organization – at 

significant administrative burden. We view this methodology as reaffirming the importance of 

QIA as a portion of an issuer’s MLR, while appropriately reducing compliance costs. 

In conclusion, we recognize that, through the NPRM, HHS has undertaken efforts to faithfully 

fulfill its legal directives.  However, as discussed herein, we believe there are numerous ways for 

HHS to operate within its scope of authority while protecting fundamental market reforms upon 

which millions of Americans have come to rely since enactment of the ACA.  Above all else, 

HHS must remain faithful to its duty to actively promote access to affordable, meaningful 

coverage for all Americans. In the context of the NPRM, this most means preserving what 

consumers have come to regard as truly essential health benefits.  

We appreciate the opportunity to comment on the NPRM.  If you have questions or concerns, 

please contact Patricia Lynch at (510) 271-2652, Patricia.M.Lynch@kp.org, or me by phone at 

(510) 271-6835, or Anthony.Barrueta@kp.org. 

Sincerely, 

Anthony Barrueta 

Senior Vice President, Government Relations 

Kaiser Permanente 
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APPENDIX 1: RECOMMENDED CHANGES TO HYBRID RX MODEL  

RXC Proposed Additions Proposed Removals 

RCX 1 - Anti-HIV 

Agents 
- Truvada (on-label for HIV treatment 

and HIV prevention (pre-exposure 

prophylaxis) 

o EMTRICITABINE 100 MG / 

TENOFOVIR DISOPROXIL 

FUMARATE 150 MG 

[TRUVADA - LOW 

STRENGTH] 

o EMTRICITABINE 133 MG / 

TENOFOVIR DISOPROXIL 

FUMARATE 200 MG 

[TRUVADA - LOW 

STRENGTH] 

o EMTRICITABINE 167 MG / 

TENOFOVIR DISOPROXIL 

FUMARATE 250 MG 

[TRUVADA - LOW 

STRENGTH] 

o EMTRICITABINE 200 MG / 

TENOFOVIR DISOPROXIL 

FUMARATE 300 MG 

[TRUVADA] 

- Viread  (on-label for HIV treatment): 

o TENOFOVIR DISOPROXIL 

FUMARATE 150 MG 

[VIREAD] 

o TENOFOVIR DISOPROXIL 

FUMARATE 200 MG 

[VIREAD] 

o TENOFOVIR DISOPROXIL 

FUMARATE 250 MG 

[VIREAD] 

o  DISOPROXIL FUMARATE 

300 MG [VIREAD] 

o TENOFOVIR DISOPROXIL 

FUMARATE 40 MG/G ORAL 

POWDER [VIREAD] 

- Tybost 

o COBICISTAT 150 MG ORAL 

TABLETS [TYBOST] 

- The generic version of Epzicom  

- The generic version of Ziagen oral 

suspension 

- Generic nevirapine oral 

suspension but has been 

discontinued.  (Brand 

remains available) 

o RxCUI 311943 - 

NEVIRAPINE 

10 MG/ML 

ORAL 

SUSPENSION  

- Reyataz 100 mg oral 

capsules have been 

discontinued.   

o RxCUI 402095 - 

ATAZANAVIR 

100 MG ORAL 

CAPSULE 

[REYATAZ]  

- Prezista 400 mg oral 

tablets have been 

discontinued.  

o RxCUI 824876 - 

DARUNAVIR 

400 MG ORAL 

TABLET 

[PREZISTA]  

- Note that Rescriptor 

discontinuation has 

been announced and 

will occur in 4Q2018: 

o RxCUI 856562 - 

DELAVIRDINE 

MESYLATE 

100 MG ORAL 

TABLET 

[RESCRIPTOR] 

o RxCUI 856612 - 

DELAVIRDINE 

MESYLATE 

200 MG ORAL 

TABLET 

[RESCRIPTOR] 

-  
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- The generic version of Lexiva oral 

tablets 

- Selzentry is also available in the 

following missing dosage forms: 

o MARAVIROC 25 MG ORAL 

TABLET [SELZENTRY] 

o MARAVIROC 75 MG ORAL 

TABLET [SELZENTRY] 

o MARAVIROC 20 MG/ML 

ORAL SOLUTION 

[SELZENTRY] 

- Isentress has a new formulation in the 

following missing dosage form: 

o RALTEGRAVIR 600 MG 

ORAL TABLET 

[ISENTRESS HD] 

- Zidovudine injection  

o RxCUI 108396 - 20 ML 

ZIDOVUDINE 10 MG/ML 

INJECTION [RETROVIR] 

RXC 2 Anti-

Hepatitis C Agents 

- Vosevi -   licensed in 2017 for 

Hepatitis C treatment. 

o SOFOSBUVIR 400 MG / 

VELPATASVIR 100 MG / 

VOXILAPREVIR 100 MG 

ORAL TABLET [VOSEVI] 

- Mavyret -  licensed in 2017 for 

Hepatitis C treatment. 

o GLECAPREVIR 100 MG / 

PIBRENTASVIR 40 MG 

ORAL TABLET 

[MAVYRET] 

 

RXC 3: 

Antiarrhythmics 

 

- DOFETILIDE 0.125 MG ORAL 

TABLET [TIKOSYN] 

- DOFETILIDE   0.25 MG ORAL 

TABLET [TIKOSYN] 

- DOFETILIDE     0.5 MG ORAL 

TABLET [TIKOSYN] 

- PROPAFENONE 300 MG ORAL 

CAPSULE [RYTHMOL] 

- IBITILDE FUMARATE 0.1MG/ML 

INJECTION [CORVERT] 

- Brand RYTHMOL SR 

 

RXC4: Phosphate 

Binders 

 

- SUCROFERRIC OXYHYDROXIDE 

500 MG ORAL TABLET 

[VELPHORO] 

 



15 

 

- FERRIC CITRATE 210 MG ORAL 

TABLET [AURYXIA] 

RXC5: IBD Agents 

 
- Sulfasalazine  

- Azathioprine  

- Mercaptopurine  

- Methotrexate  

- Remicade  

- Humira  

- Cimzia  

- Simponi  

- Entyvio  

- Stelara  

 

RXC 8: MS Agents 

 
- Tysabri  

- Ocrevus  

- Lemtrada 

- Glatopa  

 

RXC 9: Immune 

suppressants and 

Immunomodulators 

 

- Otezla 

- Cosentyx 

- Stelara 

- Ilaris 

- Benlysta  

- Taltz 

- Arcalyst 

- Tremfya 

- Kevzara 

- Siliq 

- Inflectra 

- Renflexis 

 

RXC10: Cystic 

Fibrosis 

 

- Orkambi (lumacaftor/ivacaftor) 

200/125 mg 

- Brand TOBI 300 mg/5 mL 

- Kitabis Pak – tobramycin inhalation 

solution 300 mg/5 mL + PARI LC 

Plus reusable nebulizer 

 

 

 


