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       November 13, 2017 
 
Will Rayel, Esq. 
Senior Trial Counsel 
National Courts Section of Commercial Litigation Branch 
Civil Division of Department of Justice 
1100 L St., NW, Room 10128 
Washington, DC 20530  
 
     Subject:   Offer of Settlement For CliniComp International v. U.S, CAFC # 2018-1101 
 
Dear Will: 
 

CliniComp International, Inc. invites the United States to enter into a settlement 
agreement for the above-referenced litigation.  CliniComp is only asking for an opportunity to 
prove that its commercial product can save billions of dollars of Taxpayers’ money and can 
achieve what the VA is seeking but in significantly less time.  In essence, let’s have this matter 
resolved by skilled information technology professionals who work for the Government.  They 
are better qualified to determine if CliniComp’s commercial EHR is cheaper, faster, and better 
than what Secretary Shulkin is seeking to achieve in his D&F.   If, after making a bona fide 
assessment of CliniComp’s commercial product, the Government information technology experts 
do not find merit to CliniComp’s solution being cheaper, faster, and better, the matter will be 
over—no more litigation.  
 
     Sincerely, 

 
    Jerome S. Gabig 
    Counsel for CliniComp International Inc. 



 
 

 
NON-CONFIDENTIAL SETTLEMENT AGREEMENT 

 
This Settlement Agreement is between the United States of America, represented by 
the Department of Justice (“the Government”) and CliniComp International, Inc. 
(“CliniComp”).  CliniComp and the Government are referred to collectively herein as 
"the Parties." 
 
WHEREAS CliniComp’s complaint filed with the U.S. Court of Federal Claims 
alleged: “CliniComp’s EHR is a commercially available product that is either currently 
capable of meeting the VA’s requirements or would be able to meet the VA 
requirements with minor modifications.”  [EHR is electronic health record.]  
 
WHEREAS the declaration of CliniComp’s CEO accompanying the complaint stated: 
“If the VA had complied with its duty under FAR § 10.002(b) to perform market 
research, the VA would have inevitably found that CliniComp offers an EHR that is 
ready and available to meet the VA’s requirement for interoperability with the DOD.” 
 
WHEREAS  CliniComp has requested the Government on multiple occasions to be 
permitted to demonstrate to the Government that its commercially available product is 
capable of meeting the high level of interoperability desired for the VA and DOD 
EHRs.  However, the Government has never allowed CliniComp to demonstrate that 
its commercial product has such capability. 
 
WHEREAS if CliniComp’s commercial product is capable of meeting the 
interoperability requirements of the VA and DOD, then the VA is violating 41 U.S.C. 
§ 3307 which requires the VA to “acquire commercial items or nondevelopment items” 
to the maximum extent practicable.1 
 
WHEREAS because CliniComp is presently performing large EHR contracts for 56 
DOD facilities and 44 VA facilities, CliniComp can credibly assert that no other 
vendor has better insight into what is required to obtain seamless interoperability 
between DOD and VA EHRs. 
 
WHEREAS Secretary Shulkin acknowledged in his White House Press Briefing that 
the sole source acquisition strategy envisioned in the Determination and Findings 
(“D&F”) is “high risk.” 

                                                 
1.  The D&F signed by Secretary Shulkin to justify the sole source award to Cerner uses the term “develop” (or 
a derivative of it) eight times. 



 
 

 
WHEREAS Congressional concern about interoperability can be traced to the year 
2000 and, yet, a satisfactory solution is possibly at least eight years away and will cost 
at least $16 billion if Cerner is the only company awarded a contract. 
 
WHEREAS there is strong interest from Senators charged with protecting our veterans 
that the VA “must be a responsible steward of taxpayer money” and “steps must be 
taken to ensure transparency and accountability for both taxpayers and veterans 
who will benefit from this new system.” [Statements of Senators Tester (D-MT) and 
Blumenthal (D-CT), respectively.]  Senators Tester and Blumenthal have introduced 
critically important legislation [S. 2063] that would provide important tools to hold the 
VA accountable as it attempts to modernize its electronic health record system for nine 
million veterans. 
 
WHEREAS, similarly, bi-partisan legislation [H.R. 4245] has been introduced in the 
House by Veterans Affairs Committee members seeking “additional tools to carry out 
effective oversight of this challenging undertaking” and that “Congress has the 
authority it needs to oversee the process and hold VA accountable every step of the 
way.” [Statements of Chairman Phil Roe, M.D. (R-TN) and Ranking Member Tim 
Walz (D-MN), respectively.]  Further, co-sponsors of this legislation have stated that 
“it is well known that large IT modernization projects, particularly those in the 
government, often encounter significant problems...it’s also no secret that the VA 
has a poor track record of keeping Congress informed regarding its modernization 
efforts” and “this legislation will ensure that this process is undertaken with the 
transparency and accountability necessary.” [Statements of Representatives Jack 
Bergman (R-MI) and Annie Kuster (D-NH), respectively]. 
 
WHEREAS the Federal Acquisition Regulation (FAR) requires that, for this $16B 
major system acquisition, the VA use “alternative major systems concepts and 
sources.”  
 
WHEREAS to comply with FAR § 10.002(b) “to determine if commercial items or 
non-developmental items are available to meet the Government’s needs” as well as to 
reduce programmatic risks, the VA is interested in exploring with CliniComp whether 
to use CliniComp’s commercial product as an “alternative major systems concepts and 
sources.”  
 
NOW THEREFORE, in consideration of the promises set forth herein and for good 
and valuable consideration, the Parties mutually agree as follows: 
 
1.   The VA will seek to reduce risk and examine a potential savings of billions of 
dollars for this major system acquisition by awarding a no-cost contract to 



 
 

CliniComp.  This contract will be awarded at zero cost to the American taxpayers and 
will provide CliniComp with a bona fide opportunity to demonstrate to the VA, using 
its own funds, that its advanced technology can achieve a high level of interoperability 
between VA and DoD EHRs.     
 
2.    Promptly after entering into this Settlement Agreement, the VA will engage the 
GSA’s Federal Systems Integration and Management Center (“FEDSIM”) to perform  
a benchmark test to ascertain if CliniComp’s existing EHR software meets or exceeds 
the level of interoperability as baselined in the DOD and VA Joint Interoperability 
Certifications to Congress dated April 8, 2016.  [If FEDSIM is unwilling or unable to 
perform the benchmark testing, an alternative source could be the Software 
Engineering Institute, a Federally Funded Research and Development Center 
sponsored by the Department of Defense.] 
 
3.   Within 60 days of obtaining the benchmark procedures and test sets promulgated 
by FEDSIM, CliniComp shall demonstrate to FEDSIM at CliniComp’s facility in San 
Diego, CA using actual DoD and VA data:  
 

A. That CliniComp’s commercial product meets the criteria for 
interoperability as set forth in the benchmark testing. 
 

B. Demonstrate the current ability to have a single common system and 
read-write charting functionality for the DoD and VA interoperable data. 

 
C. The capability to normalize from disparate VA and DOD EHRs real-time 

data accessible to applications e.g. data analytics, telemedicine, reporting, 
clinical applications etc.  [This is a higher standard of interoperability not 
included in Secretary Shulkin’s D&F as well as public statements.]; 

 
D. Capability to extend the scope of B and C to existing/legacy data  of  VA, 

DoD and third parties [an enhancement to interoperability envisioned in 
the Shulkin public statements]; 

 
4.   FEDSIM shall prepare a report of the benchmark test.  If FEDSIM finds that 
CliniComp’s commercial product meets or exceeds the criteria for interoperability as 
set forth in the benchmark testing, the VA shall award a funded contract to CliniComp 
for an “alternative major system concepts and sources” pursuant to FAR § 34.005-1.  
 
5.   Any funded contract awarded to CliniComp pursuant to paragraph 4 shall 
continue until the participants (or their successors) in the VA Acquisition Plan agree 
that it is no longer “economically beneficial and practicable to” continue the alternative 
major system contract.  [Reference:  FAR § 34.005-1.]   



 
 

 
6.    CliniComp may unilaterally terminate the no-cost contract upon the completion 
of the benchmark testing by FEDSIM. 
 
7.    Upon both parties executing this Settlement Agreement, CliniComp shall 
dismiss its appeal to U.S. Court of Appeals for the Federal Circuit with prejudice. 
 
8. The Parties expressly agree that this Settlement Agreement constitutes the entire 
Settlement Agreement between the Parties with respect to the subject matter hereof and 
supersedes all prior negotiations and agreements, whether written or oral. This 
Settlement Agreement may not be altered, amended, modified, or otherwise changed 
except by a writing duly executed by both Parties. 
 
9.    Each of the signatories to this Settlement Agreement represents that he has the 
full power and authority to enter into this Settlement Agreement. 
 
FOR THE GOVERNMENT:    FOR CLINICOMP INTERNATIONAL: 
 
 
 
Chad A. Readler     Jerome S. Gabig 
Acting Assistant Attorney General  Counsel for CliniComp International, Inc. 
  
DATED:         DATED: 
 


