
 
  
 
 
November 27, 2017                                
 
 
Seema Verma  
Administrator  
Centers for Medicare and Medicaid Services  
7500 Security Blvd.  
Baltimore, MD 21244 
 
Submitted via the Federal Regulations Web Portal, http://www.regulations.gov   
 
RE: HHS Notice of Benefit and Payment Parameters for 2019 – Proposed Rule  
 
Dear Administrator Verma: 
 
The Blue Cross Blue Shield Association (“BCBSA”) appreciates the opportunity to provide 
comments on the Proposed Rule: “Patient Protection and Affordable Care Act; HHS Notice of 
Benefit and Payment Parameters for 2019,” as issued in the Federal Register on November 2, 
2017 (82 Fed.Reg. 51052). 
 
BCBSA is a national federation of 36 independent, community-based, and locally operated Blue 
Cross and Blue Shield Plans that collectively provide healthcare coverage for one in three 
Americans.  For more than 80 years, Blue Cross and Blue Shield companies have offered quality 
healthcare coverage in all markets across America – serving those who purchase coverage on 
their own as well as those who obtain coverage through an employer, Medicare and Medicaid. 
Given our experience and commitment to the local communities Blue Plans serve, we know what it 
takes to make health insurance markets work for consumers. 
 
BCBSA has long advocated for common-sense solutions to ensure a robust, competitive private 
marketplace that offers individuals a broad range of choices to meet their needs, at the best 
possible price. We appreciate the steps that CMS has taken this year to stabilize the individual 
market in the Marketplace Stabilization Final Rule as well as the additional steps in the 2019 NBPP 
Proposed Rule to minimize regulatory burdens and create more competitive exchanges.  Many of 
these changes are long overdue and could help stabilize the individual market.   
 
Specifically, BCBSA strongly supports many provisions in the Proposed Rule, and we urge CMS to 
maintain the following: 
 
 Discontinuing the standardized options; 
 Encouraging value-based insurance designs (VBID) in the individual and small group markets; 
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 Providing states with greater flexibility in the rate review process that reduces their regulatory 
burden; 

 Simplifying processes for states and issuers related to the medical loss ratio calculation (MLR) 
calculation; 

 Increasing the rate review thresholds; and  
 Taking additional steps to ensure program integrity. 
 
Of significant concern, however, are several CMS proposals related to essential health benefits 
(EHBs) and risk adjustment, which could undermine our shared goal of ensuring more affordable 
coverage for consumers.  We have strong concerns with the following proposals: 
 
 Essential Health Benefits:  While we support returning more authority to the states to regulate 

insurance markets, the proposed EHB-benchmark process would allow states to increase the 
benefits offered under their EHB package without being held responsible for any resulting cost 
increases.  We are concerned that this policy could cause costs to increase in the individual 
market unless the proposal is modified to require states to defray the cost of additional benefits 
added.  
 

 Risk Adjustment:  We also have significant concerns with the proposal to provide state 
flexibility to reduce payment transfers for the small group (and possibly individual) market.  This 
proposal would reduce the effectiveness of the federal risk adjustment program and create 
incentives for issuers to engage in practices that result in risk segmentation and could harm 
consumers. 

 
Looking ahead, we also have significant concerns about other actions that are under consideration 
that could further destabilize the individual market, including allowing short-term limited duration 
policies to be offered on a 364-day basis and lax enforcement of the individual mandate.  While we 
strongly support covering everyone, regardless of preexisting conditions, it is critical that there be 
one set of rules and the right incentives for continuous coverage to prevent skyrocketing premiums 
for those who have medical conditions that require care.  We urge CMS to undertake a full review 
of how its policies will impact coverage for the 17 million Americans who rely on the individual 
health insurance market before issuing additional policies that could further undermine this market.    
 
We appreciate your consideration of our comments and urge CMS to adopt the attached detailed 
recommendations.     
 
If you have any questions, please contact me at (202) 626-4814. 
 
Sincerely, 

 

Kris Haltmeyer  
Vice President, Legislative & Regulatory Policy  
Office of Policy & Representation 
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BCBSA Detailed Comments and Recommendations on the Proposed Rule: “Patient 
Protection and Affordable Care Act; HHS Notice of Benefit and Payment Parameters for 
2019”  
 
 
Part 147 – Health Insurance Reform Requirements for the Group and Individual Health 
Insurance Markets 

 
1. Guaranteed Availability (§ 147.104) 

 
Issue #1 – Conforming Changes re: SHOP Proposals: 
 
CMS proposes conforming changes to reflect its proposed changes to the SHOP program.  
Specifically, CMS proposes to restate existing requirements that if a group health plan in the 
small group market cannot comply with group participation rules, SHOP QHPs may restrict 
availability of coverage for that group to an annual enrollment period of November 15th - 
December 15th of each calendar year.  CMS further proposes changes to reflect its proposal to 
remove the small group coverage effective dates found in SHOP regulations at § 155.275, 
effective for plan years beginning on or after January 1, 2018, instead specifying these 
coverage effective dates in the market wide regulations. CMS also proposes other technical 
changes. 
 
Recommendation:  
 
BCBSA supports these proposals.  However, to make clear that the regulations do not prevent 
issuers from offering earlier coverage effective dates, we recommend the following revisions in 
proposed paragraph (b)(1)(i)(C):  
 

(b) *     *     * 
(1) *     *     * 

(i)  *     *     * 
(C)  “With respect to coverage in the small group market, and in the large 

group market if such coverage is offered through a SHOP in a State, for a plan 
selection group enrollment received on the first through the fifteenth day of any 
month, the coverage effective date must be no later than the first day of the 
following month. For a plan selection group enrollment received on the 16th 
through last day of any month, the coverage effective date must be no later than 
the first day of the second following month. In either such case, a small 
employer may instead opt for a later effective date within a quarter for which 
small group market rates are available.” 

 
Rationale:  
 
Making these conforming modifications will ensure consistency with the overall changes to 
SHOP throughout regulations. 
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With respect to coverage effective dates, off-exchange issuers commonly offer more generous 
effective dates than required by regulation.  For example, even when an employer submits 
enrollment information the day before, or even in some cases after, coverage can become 
effective on the first of the following month.  However, the Proposed Rule could be read to 
suggest that issuers do not have this flexibility.  In addition, the key event in order to effectuate 
coverage at the time of initial enrollment in the group market is when the “group enrollment” is 
received by the issuer as opposed to the date of “plan selection.”  This terminology is 
consistent with current SHOP regulations at § 155.725(h)(2). 

 
Issue #2 – SEPs for Dependents: 
 
CMS seeks comment on whether, in the off-exchange individual market, the special enrollment 
periods (SEPs) for when an individual gains a dependent or becomes a new dependent due to 
marriage, birth, adoption, foster care, or court order should apply to both new and existing 
dependents (such as parents or siblings of a newborn), newly-added dependents only 
(consistent with the Health Insurance Portability and Accountability Act (HIPAA)), or some other 
approach. 
 
Recommendation: 
 
BCBSA recommends that CMS streamline and align regulatory language for consistency on- 
and off-exchange, including aligning all metal level restrictions on and off exchanges.  Also, 
consistent with our comments on § 155.420(a), we recommend CMS clarify any differences in 
how enrollees, existing dependents, and newly-eligible dependents are treated under 
subparagraphs (a)(4)(i) and the new (a)(4)(iii). We do not interpret subparagraph (a)(4)(i) as 
providing an opportunity for existing enrollees or dependents, such as parents or siblings of a 
newborn, to enroll in or change plans either on or off exchange, as CMS discusses in the 
Preamble for § 147.104. Existing enrollees and dependents should not be permitted to enroll or 
change plans in such cases.  
 
Rationale:  
 
The rules for how enrollees and dependents are treated have become increasingly complex. It 
is no longer clear what differences exist between enrollees, existing dependents, and newly-
eligible dependents accessing the SEP for gaining a dependent through marriage, birth, and 
adoption, and those accessing most other SEPs, or what the reason for those differences are.  
Once clarified, aligning these criteria will create a level playing field on and off exchange, let 
issuers follow a consistent set of SEP rules across the whole individual market, and help 
issuers, assisters and call center customer support teams more easily explain SEP criteria to 
interested individuals. 
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Part 153 – Standards Related to Reinsurance, Risk Corridors, and Risk Adjustment  

 
2. Proposed Updates to the Risk Adjustment Model (§ 153.320) 
 

Issue #1 – Recalibration Using EDGE Data:   
 

CMS proposes blending three years of data to recalibrate the coefficients used in the risk 
adjustment model, and for the 2019 benefit year, blending separately solved coefficients from 
the 2016 benefit year EDGE enrollee-level data and the 2014 and 2015 MarketScan® data 
using the methodology that will be finalized in the NBPP for 2019 Final Rule. 
 
CMS seeks comments on this approach and on its proposed methodology to equally weight the 
separately solved model coefficients from the 2014 MarketScan®, 2015 MarketScan®, and 
2016 enrollee-level EDGE data for the final coefficients, instead of using only the 2016 
enrollee-level EDGE data to recalibrate the risk adjustment model coefficients for the 2019 
benefit year. CMS notes that if finds significant demographic or distributional differences in the 
enrollee-level EDGE data compared to the MarketScan data, it seeks comment on whether 
CMS should make adjustments to the risk adjustment recalibration model age-sex, hierarchical 
condition categories (HCC) and prescription drug class (RXC) categories for the final 2019 
benefit year. 
 
Recommendation:   
 
BCBSA is concerned that CMS has not yet disclosed for public notice and comment the 
specified data elements it intends to extract or already has extracted from issuers’ EDGE 
servers earlier this year for the 2019 recalibration of the risk adjustment model or for future 
years. We strongly urge CMS to publish the specific data collection for public comment under 
the requirements of the Paperwork Reduction Act (PRA). Further, BCBSA strongly 
recommends that for any future extractions, the agency should only extract the minimum data 
necessary for recalibration. 
 
BCBSA supports the equal weighting of separately solved model coefficients from the 2014 
MarketScan, 2015 MarketScan and 2016 enrollee-level EDGE data, to the extent CMS has 
already extracted it. We generally believe it would be desirable to give more weight to the most 
recent years of experience, but recognize that some coefficients may have low sample size.   
CMS should separately publish the coefficients that result from the 2016 EDGE enrollee-level 
data to provide stakeholders the opportunity to judge the degree to which incorporating the 
data would impact the model’s accuracy.  This would enable stakeholders to provide more 
informed comments as to whether the more recent years’ data should be given greater weight 
in the model for next year.  In addition, CMS should disclose how any known errors in the 
EDGE data were handled, including whether the errors were determined to not materially 
impact the calibration results, when developing the 2016 coefficients. 
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Finally, BCBSA does not support adjustments to the age-sex, HCC, and RXC categories for 
2019. 

 
Rationale:   
 
BCBSA continues to be concerned that CMS has not provided adequate opportunity for public 
notice and comment on the data elements to be used to recalibrate the risk adjustment model.  
An “agency shall give interested persons an opportunity to participate in rule making….”1 “[T]he 
[Administrative Procedure Act’s] notice and comment requirements ensures that an agency 
does not ‘fail[ ] to reveal portions of the technical basis for a proposed rule in time to allow for 
meaningful commentary’ so that ‘a genuine interchange’ occurs rather than ‘allow[ing] an 
agency to play hunt the peanut with technical information, hiding or disguising the information 
that it employs.’”2  CMS previously stated that it would identify the data elements to be used to 
recalibrate the risk adjustment model in future guidance; however, to date, it has not identified 
these data elements.3  Essential to any informed public comment on the proposed use of 
certain data is an identification of the data that will be used.  To date, CMS has stated only that 
the data elements to be used are a subset of the data elements housed in EDGE servers and 
currently used to develop aggregate statistics transmitted to CMS.4  
 
Without disclosing and receiving comment on the enrollee-level data elements that CMS 
intends to use to recalibrate the risk adjustment model, CMS, OMB, and commenters cannot 
fully evaluate the impact of the proposed recalibration of the risk adjustment model and 
propose potential alternatives to CMS’ proposal.  In other words, CMS’ failure to disclose the 
data elements used to recalibrate the risk adjustment model deprives commenters, including 
BCBSA, of a meaningful opportunity to participate in the rulemaking.  The transmission of 
enrollee-level data to CMS and its use to recalibrate the risk adjustment model presents novel 
issues not previously addressed by CMS.  Without disclosing the data elements to be used, 
CMS and OMB will be unable to compare the cost and effectiveness of recalibrating the model 
as proposed with potential alternative approaches, as commenters lack the information 
necessary to propose alternatives. 
  
In this light, we encourage CMS to clarify that its current proposal regarding the use of enrollee-
level EDGE data for the recalibration of the risk adjustment model is limited to the recalibration 
of the model for the 2019 benefit year.  If CMS intends to recalibrate the risk adjustment model 
in later years, CMS should undertake separate notice and comment rulemaking in the future, 
and any such future rulemaking should include a full disclosure of the data elements CMS 
intends to use to recalibrate the risk adjustment model.  Such future opportunities for disclosure 

                                                      
1 5 U.S.C. § 553(c). 
2 Am. Radio Relay League, Inc. v. F.C.C., 524 F.3d 227, 236–37 (D.C. Cir. 2008)(quoting Conn. Light & 
Power Co. v. Nuclear Regulatory Comm’n, 673 F.2d 525, 530–31 (D.C. Cir. 1982). 
3 See Patient Protection and Affordable Care Act; HHS Notice of Benefit and Payment Parameters for 2018; 
Amendments to Special Enrollment Periods and the Consumer Operated and Oriented Plan Program,  81 
Fed. Reg. 94058, 94101 (January 17, 2017). 
4 See id. at 94103 and 94160. 



 

7 

 

and public comment are essential to CMS receiving meaningful participation in its rulemaking 
on such a proposal.  
 
CMS should also clarify that its use of enrollee-level data will be limited only to the recalibration 
of the risk adjustment model for the 2019 benefit year.  Although the EDGE server was initially 
designed as a “distributed data model” in which CMS would only receive aggregate data, CMS 
is now seemingly modifying this critical and core limitation, to gather enrollee-level data that 
has been populated on the server.  BCBSA has previously submitted comments describing the 
proprietary and otherwise sensitive nature of the EDGE server data, explained that CMS 
should not collect such data, and encouraged CMS to explore other alternatives for 
recalibrating the model.  To date, CMS has not responded to those comments, which are 
critical for CMS to consider before proceeding to gather any additional enrollee-level data.   
 
In addition, we are concerned about CMS’ possible disclosure of the enrollee-level data.  CMS 
has previously contemplated the use of this information for other purposes, including 
refinements to other exchange functions, such as the AV Calculator, and has also described 
possible public disclosure of the data.5  BCBSA considers much of these data to be proprietary.  
CMS stated that any such public dataset would not include proprietary data.6  However, to date, 
CMS has provided no information regarding which of the data elements collected CMS intends 
to disclose and what data it considers to be proprietary.  We have not had a meaningful 
opportunity to comment on the specific data elements that CMS intends to disclose or its 
determination of what information the agency considers to be proprietary.  Further, CMS has 
not adequately considered the possibility that such information could be identified to a 
particular issuer.  As such, neither OMB nor commenters may fully evaluate the potential cost 
to issuers and the privacy risk to enrollees of enrollee-level data being made public for the first 
time, as CMS has previously proposed.7  We remain deeply concerned about any potential 
public disclosure of this proprietary data and the impact such disclosure could have on the 
ability of issuers to effectively leverage this information to keep prices low.  We request that 
CMS consult directly with the issuers potentially impacted by the potential disclosure of the 
information prior to any such public disclosure taking place.  
 
If the data elements to be used to recalibrate the risk adjustment model are similar to those 
discussed in the Risk Adjustment White Paper, the establishment of a national database of 
those data elements would impose costs on issuers that derive economic value from the use of 
these data, and introduce potential competitive and privacy risks.  For example, issuers are 
concerned that proprietary data could be released as the result of a Freedom of Information Act 
(FOIA) request, or otherwise, as was the case with data collected through Healthcare.gov and 
Health Insurance Oversight System (HIOS).  Without publication of the data elements to be 

                                                      
5 See 81 Fed. Reg. 94058, 94103. 
6 See id.  
7 With respect to the security of the enrollee-level data collected and used for recalibration of the risk 
adjustment model, we also note that neither CMS nor OMB have stated how CMS’s intent to the make the 
enrollee-level data public is consistent with the requirements of 5 C.F.R. § 1320.5(d)(2)(viii), which obligate 
an agency to demonstrate how it intends to protect the confidentiality of proprietary, trade secret, or other 
confidential information submitted to the agency through an information collection subject to the PRA.  
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used and disclosed, the health insurance industry will be deprived of a meaningful opportunity 
to comment on the practical utility and burden of CMS’ proposal. 
 
With regards to the weighting proposal, BCBSA believes the equal weighting of three years of 
coefficients will provide stability and increase the credibility for conditions with low frequencies. 
We generally believe it would be desirable to give more weight to the most recent years of 
experience, but recognize that some coefficients may have low sample size.  This could make 
it difficult to discern whether changes from prior years represent a change in relative costs for 
the condition or is due to random variation. 
 
Adjustments to the age-sex, HCC, and RXC categories should be included in a Proposed Rule 
and subject to comments. We do not support major revisions to the models between the 
Proposed and Final Rules. If revisions are supported by the EDGE experience, these revisions 
should be proposed in the Proposed Rule for the 2020 benefit year. 

 
Issue #2 – Publication Date: 

 
CMS expects to publish the final risk adjustment model coefficients for the 2019 benefit year in 
the Final Rule and seeks comments on whether it should publish the final risk adjustment 
model coefficients in guidance in the spring of 2018, prior to rate setting for the 2019 benefit 
year, similar to its approach for publishing the 2018 benefit year risk adjustment coefficients, if 
the agency needs additional time to analyze the 2016 enrollee-level EDGE data. 
 
Recommendation:   
 
BCBSA agrees that publishing final factors in the Final Rule would be ideal. However, if CMS 
needs additional time to analyze the 2016 enrollee-level EDGE data, we recommend the final 
factors be published no later than February 28, 2018. 

 
Rationale: 
 
It is essential that issuers have the final factors prior to setting their final proposed rates for the 
2019 benefit year. As some states have earlier filing deadlines than the federal timeline, issuers 
will need to finalize proposed rates by the end of February. 
 
Issue #3 – High-cost Risk Pool Adjustment:  

 
For the 2019 benefit year, CMS proposes to maintain the same parameters for the high-cost 
risk pool adjustment that would apply to the 2018 benefit year. Therefore, CMS proposes to 
maintain a $1 million threshold and 60 percent coinsurance rate for the high-cost risk pool for 
the 2019 benefit year risk adjustment program. 

 
CMS seeks comments on these proposed parameters. CMS also seeks comment on 
alternative methods for reimbursing issuers for exceptionally high-cost enrollees through the 
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high-cost risk pool and improving the calculation of issuer liability in the HHS-operated risk 
adjustment models for future benefit years. 

 
Recommendation: 

 
BCBSA supports maintaining the same parameters for the high-cost risk pooling adjustment 
that will apply for the 2018 benefit year. 
 
Rationale: 
 
Since this provision has not yet gone into effect, issuers do not have any experience upon 
which to determine the impact of this proposal. BCBSA also recommends that any changes to 
the parameters this year be equivalent in cost to the current parameters and not increase the 
scope of the program. 

 
Issue #4 – Cost-Sharing Reduction (CSR) Adjustment: 
 
CMS proposes to continue including an adjustment for the receipt of cost-sharing reductions 
(CSR) in the model to account for increased issuer liability due to increased utilization of 
healthcare services by enrollees receiving CSRs (induced demand) in all states where HHS 
operates risk adjustment. The proposed CSR adjustment factors for the 2019 benefit year risk 
adjustment are unchanged from those finalized in the NBPP for 2018 Final Rule. CMS 
anticipates adjusting these factors in the annual NBPP for the 2020 benefit year as enrollee-
level data from the individual market will be available in time for proposal in that rulemaking.  

 
Recommendation:  
 
BCBSA supports this approach.  However, we recommend CMS publish a white paper in 
spring 2018, similar to the March 31, 2016 Risk Adjustment White Paper, to provide issuers an 
advanced opportunity to review and comment on the proposed direction of future 
enhancements. 

 
Rationale:  
 
BCBSA agrees it would be appropriate to review the CSR adjustment factors based on EDGE 
experience for the 2020 risk adjustment methodology; however, as these factors are not yet 
available, the current CSR adjustment factors should continue to be used. 

 
Issuers across the board appreciated CMS’ publishing the Risk Adjustment White Paper early 
last year well in advance of the release of the 2018 NBPP Proposed Rule, giving them an 
opportunity to preview and comment on provisions CMS was considering for enhancements for 
the 2018 benefit year.  We recommend CMS consider issuing another White Paper early next 
year to outline in detail any additional changes or enhancements CMS may propose in the 
2020 NBPP Proposed Rule later next year.  
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The White Paper could include details on possible changes to the risk adjustment factors 
based on EDGE experience, as well as possible longer term changes to the prescription drug 
categories and the high-cost risk pooling program.  For example, the White Paper could include 
a discussion on the use of EDGE data to refine induced demand factors and to develop 
separate coefficients/factors for the individual and small group markets. This would grant 
issuers more time to evaluate the proposed approaches and provide meaningful input to CMS 
that may impact the final proposals. 

 
Issue #5 – Payment Transfer Formula:  

 
 Fourteen Percent Reduction in Statewide Average Premium:  CMS proposes to continue 

the policy finalized in the NBPP for 2018 Final Rule to reduce the statewide average 
premium in the risk adjustment transfer formula by 14 percent to account for the proportion 
of administrative costs that do not vary with claims for the 2019 benefit year and future 
benefit years (until changed in rulemaking). 
 
Recommendation #1:  
 
BCBSA recommends CMS publish the analysis used to determine the 14 percent factor, 
including the specific line items from the MLR reporting that were included as administrative 
expenses that do not vary with claims to determine the 14 percent reduction of premium. 
 
Rationale: 
 
CMS should publish the analysis that was used to determine the 14 percent reduction so 
issuers can have confidence that the reduction is a fair representation of administrative 
expenses that do not vary with claims over the individual and small group markets. The 
published analysis should provide information sufficient enough to enable independent 
verification of the results. This includes identifying the line items from the MLR reporting 
that were assumed to be administrative expenses that do not vary with claims, along with 
any other assumptions that were made in the analysis. 

 
 Adjustment for Adverse Selection in Small Group Market: If states can demonstrate that the 

actuarial risk differences due to adverse selection are mitigated by the market dynamics in 
their small group market, CMS proposes to allow state insurance regulators to request a 
percentage adjustment in the calculation of the risk adjustment transfer amounts in the 
small group market beginning for the 2019 benefit year – by up to 50 percent for the 
applicable year. CMS seeks comment on all aspects of this proposal, including the 
permissible extent of the adjustment, the timing of the submission, any evidence the state 
should be required to provide, and what procedural requirements should be in place. 

 
CMS seeks comment on all aspects of its small group market adjustment proposal, 
including the permissible extent of the adjustment, the timing of the submission, any 
evidence the state should be required to provide, and what procedural requirements should 
be in place.  
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Recommendation #2:  

 
BCBSA strongly opposes the proposed state flexibility to reduce risk adjustment transfers 
for the small group market. If this proposal were to be implemented by states, it would 
reduce the effectiveness of the risk adjustment program and create incentives for issuers to 
engage in practices that result in risk segmentation and could harm consumers. While 
BCBSA general supports state flexibility, it does not make sense for CMS to operate a 
federal risk adjustment program that states can then later undermine.  
 
Any changes to the small group risk adjustment program for the 2019 benefit year would 
impact the experience for small groups that become effective or renew after January 1, 
2018, given that small groups are not required to have policy years that coincide with a 
calendar year. Accordingly, this would impact the necessary rates for the 2018 quarterly 
small group rate filings. The proposed March 1, 2018 deadline for finalizing any state 
percentage adjustments is unworkable, as the quarterly 2018 small group rate filings would 
already be in effect. 

 
Should CMS finalize this proposal, BCBSA strongly recommends CMS delay 
implementation to the 2020 benefit year and require that states submit their proposals in 
early 2018 (a window prior to the release of the Proposed Rule), which would allow CMS to 
publish the state proposals before the Proposed Rule for public comment.  This proposal 
should not be available to states with merged markets, given that it would also impact the 
individual markets in these states. 

 
Further, states should be required to submit an actuarial report on small group risk 
adjustment transfers within the state which demonstrates the extent to which transfer 
amounts calculated pursuant to the risk adjustment methodology finalized for the applicable 
benefit year (including the changes incorporated during the 2017 and 2018 benefit year) 
would overstate differentials in uncompensated predicted risk. The Preamble notes that the 
HHS risk adjustment methodology predicts average group costs to account for risk across 
issuers, which accords with Actuarial Standard of Practice (ASOP) 12, Risk Classification. 
The actuarial report should include an attestation that the percentage reduction in payment 
transfers requested results in a risk adjustment methodology that continues to comply with 
ASOP 12 and include an assessment of the effects of adverse selection that may result 
from the implementation of the payment transfer reduction. The report should provide 
evidence that issuers with outlier results paying in to risk adjustment are appropriately 
coding and that operational issues did not contribute to their risk adjustment results. We 
support a public comment period for consumers and issuers to provide feedback on the 
state’s proposed adjustments. 
 
Rationale: 

 
While risk adjustment models are not intended to, nor will they ever, perfectly predict actual 
claims experience, the CMS risk adjustment model generally worked as intended based on 
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analyses by the American Academy of Actuaries8, Oliver Wyman9, and CMS itself10.  The 
Oliver Wyman analysis concludes that adjusting payment transfers in the small group 
market as proposed in this Rule would result in the risk adjustment program’s performing 
less well in compensating issuers with costs higher than the state average and would 
increase incentives for issuers to attract healthy enrollees and avoid those likely to have 
significant costs.  All these organizations agree that issuers that had outlier results may 
have had problems that contributed to these results that are outside of the risk adjustment 
program, including: 
 

 Operational issues (e.g., submitting files for risk adjustment); 
 Inadequate premium levels; and 
 Sub-optimal provider contracting or medical expenses that are not covered under 

risk adjustment. 
  

These types of insurer-specific anomalies are the result of decisions made by issuers in 
their implementation of the established rules for participation in the market place beginning 
in 2014.  The strategic or operational challenges of issuers should not be addressed by 
adjusting the risk adjustment results for all other insurers in the market.  

 
As noted in the Preamble, the selection risk dynamic is different in the small group market 
than individual due to the employer contributions, employer choice of benefit plan, and 
participation rules. However, the small group risk adjustment methodology does not need to 
be different from the individual market methodology due to these market differences. The 
risk adjustment methodology is purely based on the demographics and health conditions of 
the enrollees an issuer covers compared to the premium the issuer is allowed to charge 
under the rating rules. As CMS acknowledges in the Preamble, the payment transfers 
under the current risk adjustment methodology in the small group market are a smaller 
percent of premium than in the Individual market. This is the result of the market differences 
described above. 

 
If the cost difference between lower-risk and higher-risk enrollees is different within the 
state than reflected in the coefficients based on the national database due to local medical 
practices, it might be appropriate for the state to develop its own risk adjustment 
coefficients, as is already allowed under the rules. However, a flat percentage adjustment 
as proposed in the Proposed Rule is not likely to reflect accurately these cost differences 
between a state’s relative costs and the national coefficients, which may, for example, be 
due to different relative costs for specific conditions. The risk adjustment methodology is 
based on well-established practices of risk adjustment. It provides a fair and objective 
method of transferring money between competitors.  

 

                                                      
8 Insights on the ACA Risk Adjustment Program, April 2016 
9 Giesa, Kurt, “Potential Changes to Risk Adjustment in 2019 Through a 2015 Lens” 
10 CMS Risk Adjustment Discussion Paper, March 2016  
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The risk adjustment program provides stability for insurers attracting high risk small groups 
under a modified community rating and guarantee issue environment.  According to the 
Affordable Care Act (ACA) and its related regulations, insurers are not allowed to rate on 
health status.  As such, all insurers must rate to the state average risk.  Limiting risk 
adjustment transfers would have a destabilizing impact on the insurers covering high risk 
small groups. If transfers are limited, these insurers will need to increase rates above the 
market level risk, which is in fact rating on health status.  These higher rates can also lead 
to enrollment losses of their lower risk small groups, which can result in risk avoidance 
tactics by insurers covering the highest cost enrollees in an effort to offer competitive 
premium rates.   
 
We are also concerned that this proposal is being implemented for benefit year 2019 as if 
the rule is already final, rather than proposed.  At a minimum, the proposal should be 
postponed to benefit year 2020.  It is a central tenet of the Administrative Procedure Act 
(APA) that, except in certain cases where good cause can be shown, a rule must be subject 
to public notice and comment and the final rule be published no less than thirty days before 
its effective date.11  Here, while CMS rightly does not seek to adopt its proposed risk 
adjustment transfer under a good cause exception, it is effectively treating its proposed 
policy as a final rule and is implementing its proposal without the prior notice and comment 
required by the APA.  Specifically, CMS has proposed a timeline for a state to submit its 
requested adjustment to risk adjustment transfer amounts within 30 days of the publication 
of the notice of this Proposed Rule for the 2019 benefit year payment notice; however, CMS 
will not have finalized its rule governing its review and approval of such state proposals at 
that time.  Instead, under this timeframe, a state must develop and submit its proposal 
using the Proposed Rule, which presumably may change when finalized based on CMS’ 
review of comments.  And without knowing the precise nature of the Final Rule, and having 
sufficient lead time, issuers would be unable to communicate effectively with their state 
insurance regulator as the state develops a proposal for submission to CMS.  
 
Proceeding to accept proposals at this time based on the Proposed Rule, rather than the 
Final Rule, would raise significant questions as to whether CMS had prejudged the 
outcome of the rulemaking.  See, e.g., C & W Fish Co., Inc., v. Fox, 931 F.2d 1556, 1564 
(D.C. Cir 1991).  As noted above, the submission timeframe for the 2019 benefit year 
requires a state to submit a request prior to CMS’ finalizing the scope of the proposed 
adjustments (whether a state may request to modify the individual market as well as the 
small group market) and the evidence necessary for CMS to grant such a request.  The 
submission timeframe for the 2019 benefit year therefore presumes that CMS will 
implement the proposed policy unaltered, as the timeframe provides no opportunity for 
CMS to incorporate feedback from this rulemaking process into the state submission 
process.  
 

                                                      
11 See 5 U.S.C. § 553. 



 

14 

 

The proper rulemaking procedure, in which the rule is finalized and the new rule is then 
implemented, would not allow sufficient time to receive proposals from states, subject them 
to public comment, and make decisions before issuers must begin to file rates for 2019.  

 
 Adjustment for Adverse Selection in Individual Market:  CMS also seeks comment on whether it 

should establish a similar process through which states could request an adjustment to the 
calculation of statewide average premiums for risk adjustment in the individual market similar to 
the proposed small group market adjustment, including what individual market features would 
justify such an adjustment, and what additional submissions a state should provide in order to 
justify such a departure for that market. For example, to accommodate a state with particular 
rating practices that serve to mitigate risk selection, CMS might require a statistical or actuarial 
study demonstrating the extent to which transfer amounts calculated pursuant to the HHS risk 
adjustment methodology finalized for the applicable benefit year would overstate differentials in 
uncompensated predicted risk in the individual market. 

 
Recommendation #3:  

 
BCBSA strongly opposes extending state flexibility to reduce payments transfers to the 
individual market. 
 
Rationale: 

 
Our rationale for opposing this proposal is the same as the rationale we articulated above 
regarding the small group market.  However, we would note that the individual health insurance 
market is even more susceptible to risk segmentation without a meaningful risk adjustment 
program.  As such, it is critical that CMS not allow states to undermine the risk adjustment 
model in any state in which it operates a risk adjustment program on behalf of a state. 

 
3. Risk Adjustment Data Validation (§ 153.630) 

 
Issue #1 – Payment Adjustment for Error Rates:  
 
CMS is considering adjusting an issuer’s risk score only when the issuer’s error rate materially 
deviates from a statistically meaningful value, such as the central tendency of errors, nationally. 
CMS could also evaluate error rates within each HCC, or groups of HCCs, and then only apply 
error rates to outlier issuers’ risk scores within each HCC or group of HCCs. When an error rate 
materially deviates from the central tendency, CMS proposes to apply the difference between 
the mean error rate or the confidence interval around the population’s central tendency and the 
calculated error rate instead of the full error rate. If all error rates in a state risk pool do not 
materially deviate from the national central tendency of error rates, CMS proposes to not apply 
any adjustments to issuers’ risk scores for that benefit year in the respective state risk pool.  

 
CMS seeks comment on this proposal and alternatives to evaluating material deviation in error 
rates for applying error rates to risk scores beginning with the 2017 benefit year risk adjustment 
data validation (RADV). 
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Recommendation:  
 
BCBSA supports this proposal, as it seems to create more stability in the market; however, we 
recommend that CMS provide further details on the methodology for the proposal, including 
examples of how the RADV error rates are calculated, sample size requirements and 
justification, and other essential metrics.  BCBSA also recommends CMS continue to evaluate 
error rates for HCCs or groups of HCCs over a longer period of time. 

 
Rationale: 
 
The methodology should be fair to issuers with large numbers of enrollees with HCCs 
compared to issuers with healthier populations. Limiting the error rates within an HCC or group 
of HCCs would be a good path to achieving fairness in this sense so long as certain HCCs are 
not oversampled as this could create additional volatility in the market.  This methodology 
should apply to the 2016 pilot year as well, so issuers may understand how their results would 
have affected their payment transfers.  This would enable issuers to make any necessary 
improvements and streamline their processes for future years. HCCs should be grouped by 
error rate, calculated nationally, based on the national RADV pilot results. The error rate may 
have a lot to do with the issuer/provider relationship, and national data, as opposed to state 
data, would better reflect the circumstances of different types of issuers.  
 
CMS should determine the allowable error rate for HCC groupings, which should be used to 
ensure issuers have similar shares of RADV sample members with HCCs from each group. 
The HCC groupings should not necessarily be the same hierarchical groupings in traditional 
risk adjustment, as the severity of a condition might make it easier to obtain documentation for 
one person over another. For example, they could be in the same HCC group, but there is 
more documentation for one individual, making it easier to substantiate the HCC. 
 
Grouping specific HCCs together and utilizing their 2015 and 2016 pilot year error rates is more 
useful if they are new HCC groupings. If there are groups of HCCs, such as those associated 
with mental health, that have consistently high error rates – often due to issues with record 
retrieval (which we note CMS is attempting to remedy with this Proposed Rule but which will 
not see significant improvements for several years) – we suggest CMS assign them a separate 
error rate. In addition, it would be valuable to pair HCCs with similar error rates, based on 
assumptions about what provider types are making the claims and whether that might play a 
role in obtaining the documentation.  However, because of the small sample size, these might 
need to be larger groupings than the usual HCC groups.  
 
Another recommended improvement would be ensuring issuers do not have a disproportionate 
number of members from a specific grouping in their RADV sample. Ideally, issuers should 
have larger RADV samples, especially if CMS finds specific HCCs have consistently high error 
rates. Single HCCs would not work because the small RADV sample makes it unlikely this level 
of granularity would provide meaningful information in most cases. One caution in the HCC 
groupings is to avoid oversampling in the efforts described above. 
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For these reasons, we recommend CMS study error rates for HCCs and groups of HCCs over 
the next several years in an effort to obtain more comprehensive data sets that are more 
predictable for each HCC or group of HCCs.  
 
CMS should provide more detailed definitions of what constitutes “materially deviates” and 
“statistically meaningful value” in the final methodology. CMS suggests the latter could be a 
“central tendency (a mean or typical value) of errors, nationally,” but an exact definition and 
measurement in these cases would enable issuers to calculate their potential payment 
adjustments internally.  Based on the methodology, sample size requirements should be 
assessed and justified. 
  
CMS should provide issuers detailed examples of how the RADV error rates are calculated.  
Although 2016 will be a second pilot year, providing issuers detailed examples, aggregate 
national and state-level statistics on error rates, and other useful data included in the RADV 
reports – such as the central tendency distribution – would enable issuers to  better understand 
where they stand compared to others.  Further, a calculation tool where issuers could input 
their data and get the CMS-generated error rates would also be helpful.  Greater transparency 
and understanding of the possible impact of RADV results on future payment transfers will only 
serve to further incentivize issuers to devote more resources to improving their EDGE and 
RADV processes. 
 
Specifically, BCBSA recommends CMS provide further details on:  
 
 National averages and ranges for error rates, submission rates, and medical record 

retrieval rates for issuers to benchmark against for future improvements;  
 

 Further analysis on this data that is aggregated into states with multiple issuers and states 
with one majority issuer; and 

 
 Comparison of metrics for receivers and payers in both sets of data above. 
 
Lastly, BCBSA urges CMS to develop guidelines stating exactly how error rates will be used in 
years after the 2016 pilot year.  
 
Issue #2 – Payment Adjustment for Issuers That Have Left the Market: 

 
CMS proposes to use the error rate derived from the RADV process to adjust the payment 
transfer for the issuer’s final benefit year in the state market, which would be concurrent with 
the benefit year being audited, for issuers that exit a state market during or at the end of the 
benefit year being audited.  

 
CMS seeks comment on this proposal to make retroactive adjustments to payment transfers for 
issuers that have exited the market based on the results of RADV for the most recent benefit 
year in which they participated in risk adjustment. 
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Recommendation:  
 
BCBSA urges CMS to use the most accurately available data when making final payment 
adjustments for issuers that leave a market so as to not unfairly burden issuers that remain in 
the market. 
 
Rationale:  
 
If payments to issuers that exit the market are not made retrospectively, it encourages gaming 
the system. Drawing from the actual RADV results would provide a more accurate adjustment 
for these issuers and not disadvantage issuers that stay in the market. 

 
Issue #3 – RADV Materiality Threshold: 
 
Beginning with the 2018 benefit year, issuers below the $15 million premium threshold would 
not be required to conduct an initial validation audit every year. Under this proposal, CMS 
would still conduct random and targeted sampling under which issuers below the materiality 
threshold would be subject to an initial validation audit approximately every three years, 
beginning with 2018 benefit year RADV. In addition, issuers below the $15 million threshold 
that are not selected for the random and targeted sampling would have their risk adjustment 
transfers adjusted by a default error rate equal to the lower of the average negative error rate 
nationally, or the average negative error rate within a state. CMS notes that if the proposal to 
implement a central tendency approach to payment adjustments discussed above is finalized, 
then it is possible no adjustment would occur for issuers below this threshold.  
 
Recommendation:  
 
BCBSA opposes establishing a materiality threshold that would exempt issuers falling below a 
certain threshold from conducting RADV each year.   
 
Rationale: 
 
BCBSA believes that in order to create a level playing field, it is necessary to require all issuers 
to conduct RADV each year.  This will ensure all issuers participating in risk adjustment have 
audited results, which will promote confidence in the risk adjustment program.  The risk 
adjustment program calculates issuers’ budget-neutral payment transfers based on data 
submitted to issuers’ EDGE server and requires high-quality data to calculate accurate risk 
scores, payments, and charges.  The data validation process promotes confidence in the 
payment transfers by ensuring the integrity and quality of data provided from issuers.  Since all 
issuers are part of the payment transfer calculation, all issuers should participate in annual 
RADV to ensure they are submitting quality risk adjustment data.  
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Further, results from Medicare Advantage RADV indicate that RADV tends to reduce risk 
scores in a directionally consistent way for all issuers, so allowing exclusions for certain issuers 
would create an unlevel playing field. 

 
Issue #4 – Mental and Behavioral Health Records:  
 
CMS proposes to amend § 153.630(b)(6) to provide that, if a provider is prohibited from 
furnishing a full mental or behavioral health record for RADV by state or federal privacy laws, 
the provider instead may furnish a mental or behavioral health assessment that providers 
routinely prepare for validation of a mental or behavioral health diagnosis. For RADV purposes, 
CMS would expect a mental or behavioral health assessment to be signed by a qualified 
provider who is licensed by the state to diagnose mental illness and, to the extent permissible 
under governing privacy and confidentiality laws, to contain: 1) the enrollee’s name; 2) gender; 
3) date of birth; 4) current status of all mental or behavioral health diagnoses; and 5) dates of 
service.  
 
CMS clarifies that state or federal law requiring patient consent is not inconsistent with the 
RADV requirements to furnish a mental or behavioral health record or assessment. Certain 
substance use disorder patient records are subject to confidentiality under federal and some 
state laws and generally require consent prior to disclosure. CMS believes its proposal is 
consistent with federal and state confidentiality rules and that the substance use disorder 
confidentiality requirements should govern where applicable.  Therefore, issuers or providers 
may be required to obtain written patient consent in order to comply with this proposal. To 
submit a mental or behavioral health assessment instead of the full mental or behavioral health 
record, a provider would be required to attest that relevant state or federal privacy laws prohibit 
him or her from providing the entire mental or behavioral health record. 

 
Recommendation:  
 
BCBSA applauds CMS for proposing alternative health assessments for mental and behavioral 
health records as a step in the right direction. We support the use of alternative mental or 
behavioral health assessments from providers to satisfy risk adjustment needs for issuers while 
not compromising privacy of their members and complying with all federal and state laws 
regarding mental health and substance use disorders.   
 
BCBSA also recommends CMS grant issuers safe harbor and not charge penalties if error 
rates for mental health and substance use claims are high because many providers are still 
hesitant to provide mental and behavioral health records, even in abbreviated form, due to their 
perceptions of HIPAA concerns and other privacy laws at the state and federal levels.  
 
Additionally, we recommend CMS ensure that interpretation of these records for assessment 
purposes is consistent among Initial Validation Auditors (IVAs). 
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Rationale: 
 

As there are frequently state laws that exceed federal requirements regarding privacy on 
mental and behavioral health as well as substance use disorders and these conditions are 
often chronic and ongoing in nature, obtaining the minimal data necessary from the relevant 
providers to perform required risk adjustment and RADV related processes assists both 
providers and issuers in completing medical record retrieval more efficiently and effectively. 
 
CMS education of providers on this matter is crucial to the successful implementation of 
alternative assessments where mental and behavioral health is concerned. A formal 
announcement to the provider community that strongly encourages providers to use these 
alternative assessments without charging additional fees when requested by issuers would be 
helpful. Including this information in any relevant provider communications from CMS 
emphasizing that the provider community is expected to provide these assessments as part of 
the medical records retrieval process for RADV process would be beneficial as well.  As issuers 
continue to experience provider abrasion, we encourage CMS to provide additional education 
to providers and IVAs in an effort to reduce issuer error rates. During the 2015 RADV cycle, 
issuers found that many providers were hesitant to provide any records, even in abbreviated 
form, on mental and behavioral health issues.  A CMS-generated form letter for issuers to give 
to providers regarding the medical records retrieval process with specific details and guidelines 
on substituting mental and behavioral health assessments for full medical records would help in 
the medical record retrieval process from  providers.  Further, we encourage CMS to publish 
clear guidance to ensure that there is a consistent interpretation and utilization of health 
assessments across IVAs.  
 
Issue #5 –  Inter-rater Reliability Rates: 
 
Consistent with CMS’ proposal to make the 2016 benefit year another pilot year, CMS propose 
to amend § 153.630(b)(8) to add the 2016 benefit year as an initial year of RADV for which the 
initial validation auditor may meet the lower inter-rater reliability standard of 85 percent (vs. a 
95 percent standard).   
 
Recommendation:  
 
BCBSA supports this proposal. 

 
Rationale:  
 
An additional year of meeting the 85 percent standard (versus the 95 percent standard) will 
allow issuers to gain an additional year of experience and improvement in processes before 
increasing the standard. 
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Issue #6 – Civil Money Penalties: 
 
CMS proposes to clarify and amend the bases upon which it may impose civil money penalties 
(CMPs) for violations of RADV requirements, giving CMS authority to impose a CMP on an 
issuer in the event of misconduct or substantial non-compliance with RADV standards and 
requirements, particularly if an issuer of a risk adjustment covered plan: 

 
 Fails to engage an initial validation auditor;  

 
 Fails to submit the results of an initial validation audit to CMS;  

 
 Engages in misconduct or substantial non-compliance with the RADV standards and 

requirements applicable to issuers of risk adjustment covered plans; or  
 

 Intentionally or recklessly misrepresents or falsifies information that it furnishes to CMS, 
CMS may impose CMPs in accordance with the procedures set forth in § 156.805(b) 
through (e).  

   
Recommendation:  
 
BCBSA supports CMPs for violations of RADV requirements when they are done with intent 
and in a malicious manner. We recommend that CMS develop definitions thresholds for terms 
such as “misconduct,” “substantial non-compliance,” and “recklessly misrepresents” and 
provide issuers with examples for each case under which an issuer could receive a CMP. 
 
Rationale: 
 
The more detailed definitions and examples provided to issuers, the more likely issuers are to 
successfully comply with CMS regulations. In this case, it is likely the intent of issuers to 
comply with all required submissions with correct data, but there are occasions when issuers 
may make mistakes, inadvertently submit incomplete information, or occasionally miss a 
deadline due to certain unforeseeable circumstances. The CMPs proposed should only be 
applied to issuers that truly have wrongful intent. 
 
Issue #7 – Adjustment of Risk Adjustment Transfers due to Submission of Incorrect 
Data: 
 
CMS proposes to include RADV as a method of discovering materially incorrect EDGE server 
data submissions and making adjustments pursuant to §153.630(e), as described in the 
agency’s September 2, 2015 guidance Adjustment of Risk Adjustment Transfers Due to 
Submission of Incorrect Data guidance.  
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Recommendation:  
 
BCBSA supports this approach; however, we recommend CMS provide examples of materially 
incorrect data submissions.   
 
Rationale:  
 
Accounting for the errors through the transfer amount to/from the issuer is a more 
methodologically sound approach than adding the errors to the risk score for the subsequent 
year as this would assume the errors will continue to be made year over year.  If there are late-
breaking changes, however, that are significantly later than the annual June 30th release of the 
risk adjustment payment transfer report, some issuers would be scrambling to respond in an 
appropriate timeframe.  Providing issuers more specific guidance on what constitutes 
demographic and enrollment errors, as well as examples of these situations, would enable 
issuers to more adequately assess this recommendation and provide meaningful comments. 
Issuers would also appreciate CMS proposing a timeline for compliance notices. Issuers would 
also appreciate more details from CMS regarding the timeline where materially incorrect EDGE 
server submissions would be identified and subsequently applied to the current year risk 
adjustment transfers. There is some concern that this proposal could significantly extend the 
calculation of risk adjustment transfers beyond the June 30th transfer report.   
 

 
Part 154 – Rate Review  

 
4. Student Health Insurance Coverage (§ 154.103) 
 

Issue: 
 

CMS proposes to exempt student health insurance coverage from federal rate review 
requirements, effective for plan years beginning on or after January 1, 2019.   
 
Recommendation:   

 
BCBSA supports the proposed provision and recommends the change be effective for policy 
years beginning on or after July 1, 2018. 
 
Rationale:  
 
As CMS notes in the Preamble, although student health insurance is considered individual 
coverage, it is not part of the individual market single risk pool and is sold more like large group 
coverage.  School administrators, often with the help of consultants, negotiate the premiums 
with issuers and have greater leverage to avoid “unreasonable” rate increases. Student 
coverage typically is offered on an academic year basis; therefore BCBSA recommends the 
provision become effective beginning with rates for the 2018 academic year, so as not to delay 
implementation of this change until the summer of 2019. 
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5. Rate Review Threshold (§ 154.200) 
 
Issue: 

 
CMS proposes raising the review threshold to determine whether a rate increase is 
unreasonable from the current 10 percent to a 15 percent default threshold.  States may 
continue to set higher or lower thresholds, but would only have to obtain CMS approval for a  
higher threshold.   
 
Recommendation:   

 
BCBSA supports this proposal and recommends CMS change the threshold back to applying at 
the product level. 

 
Rationale:  
 
The proposal would allow regulators to focus their attention on higher rate increases and 
reduce the regulatory burden for both states and issuers.  In making this change, CMS should 
apply the trigger for review at the product level as opposed to the plan level, as was the 
standard prior to the NBPP for 2016 Final Rule.   The review of rate increases at the plan level 
triggers additional and unnecessary reviews and places a strain on regulators and their ability 
to handle the drastically-increased review volume in a timely manner.  Generally, when a QHP 
experiences a large rate increase at the plan level, the increase carries through to the product 
level.  In addition to placing a burden on states, review at the plan level has additional costs for 
issuers in some states, which may, in turn, increase premiums for members.  Some states 
require issuers to cover the costs of review, particularly when filings are reviewed by third 
parties or consultants on behalf of the state. 

 
Plan-level rates naturally vary due to common market factors. If CMS continues to apply a plan-
level trigger, even a 15 percent threshold standard would inappropriately subject rate filings to 
review as being potentially unreasonable. Therefore, if CMS continues to review rates at the 
plan level, CMS should apply a 15 percent threshold for any product or a 20 percent threshold 
for any plan. 
 

6. Submission Deadlines (§ 154.220) 
 

Issue: 
 

Starting with plan year 2019, CMS proposes to allow states to set different submission 
deadlines for rate filings from issuers offering only non-QHP coverage.  Issuers that offer QHPs 
would continue to be required to file rates for both on-exchange and off-exchange coverage at 
a uniform time. 
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Recommendation:   
 

BCBSA recommends rate submission deadlines remain consistent for all issuers in the market, 
both on- and off-exchange.       
 
Rationale: 
  
While BCBSA supports efforts to reduce states’ workload, we do not believe CMS should allow 
separate submission deadlines.  This would provide a competitive advantage to those issuers 
allowed a later filing date because they would benefit from additional time to review claims 
experience/run-out as well as other market factors and developments when setting rates. 
States could prepare rate filings as they completed the reviews, but the submission (and 
posting) should occur at the same time for all competitors in the market. 
  

7. Posting of Rate Increases (§ 154.301) 
 

Issue: 
 

CMS proposes to eliminate the requirement that rate information for on-exchange and off-
exchange coverage be posted publicly at a uniform time and instead allow states with effective 
rate review programs to post rate filings on a rolling basis.  CMS also proposes to reduce the 
time period for states with effective rate review programs to notify CMS of advance rate posting 
from 30 days to five business days.  
 
Recommendation:   

 
BCBSA recommends CMS maintain the uniform posting deadline for rate increase information 
for both on- and off-exchange coverage.   

 
Rationale:  
 
The uniform posting deadline for on-exchange versus off-exchange filings protects issuers 
offering exchange coverage from shadow pricing by competitors not offering on-exchange 
coverage.  In many states, issuers are allowed to make changes during the rate review  
process and an off-exchange issuer could gain an advantage if their competitors’ rates become 
public at an earlier time. This would be particularly true if, as CMS proposes, issuers are 
allowed to file rates at different times.  Given the potential for the release of Parts I, II and III of 
the Rate Filing Justification before the rates are finalized, there is an increased threat of 
shadow pricing and reactions of off-exchange competitors to strategic information disclosed in 
the actuarial memo (i.e., new network and/or service area strategy).  We urge CMS to maintain 
the uniform posting deadline or otherwise limit posting to a tightly defined window (e.g., within 
two days of the date the first rate filing is made public). 
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Part 155 – Exchange Establishment Standards and Other Related Standards under the ACA 
 
8. Standardized Options (§ 155.20) 

 
Issue:  

 
CMS proposes not to specify any standardized options for the 2019 benefit year and not to 
provide differential display for standardized options on Healthcare.gov or to require agents, 
brokers or issuers to provide differential display on third-party websites.   
 
Recommendation:   
 
BCBSA supports this proposal. 
 
Rationale:  
 
Standardized options are not offered by the vast majority of issuers on the Federally Facilitated 
Marketplace (FFM) and it does not make sense to continue expending resources to support 
this initiative, including the differential display on the FFM and by agents, brokers and issuers.  

 
9. General Standards Related to Exchange Establishment – SBE-FP (§§  155.200, 156.106) 

 
Issue:   
 
CMS proposes to explore strategies to make the SBE-FP model more attractive to states with 
FFMs, as well as to support retention of existing SBE-FPs.  CMS seeks input on options for 
streamlining current requirements and leveraging private sector and federal platform 
technologies to increase opportunities for those states interested in remaining or becoming 
SBE-FPs. CMS also seeks comment on how it can best support SBE efforts to utilize 
commercial platform services, including what type of technical support would be useful and 
what, if any, specific regulatory changes would facilitate the use of these services.  In the 
Preamble, CMS indicates that areas of flexibility that it is exploring, include providing states 
greater access to enrollment data and operational statistics for outreach and education and 
consumer assistance (e.g., data matching issues or SEP verifications), and allowing states to 
tailor landing pages on HealthCare.gov to be state-specific. 

 
Recommendation:  
 
BCBSA recommends CMS increase flexibility to states by allowing them to leverage federal IT 
systems.  
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Rationale:  
 
Over $3 billion in user fees from issuers have already been invested in federal eligibility, 
enrollment, issuer payment, and risk mitigation systems. These systems should be made 
available as tools for states to leverage for new flexibility. 
 
Under the ACA, CMS can provide states with more control over their markets on certain 
issues.  For example, the majority of states did not implement exchanges because of the 
rigorous federal criteria and costly information technology systems required.  As recommended 
in our comments on direct enrollment (§ 155.221), states should be able to leverage new 
Enhanced Direct Enrollment technology so they can move away from a federal marketplace 
and tailor their exchanges to their local environment and needs. Investments in direct 
enrollment will minimize dependence on federal marketing, outreach and call center resources, 
lowering costs over the long-term.  As the private sector and states take on a greater role, we 
expect to see more efficiencies and innovation across partners, ultimately resulting in improved 
consumer experience and increased options for consumers to shop and enroll in coverage.   
 
States also could leverage federal funding for IT system development at the state level to 
modify eligibility systems for Medicaid/CHIP since the ACA requires a streamlined eligibility 
process. 
 
Regarding risk adjustment and reinsurance, CMS should continue to provide assistance for 
states that want to provide reinsurance through waivers. In particular, CMS should make 
available the state-of-the art EDGE server distributed data model to states that want to 
leverage the technology for local efforts.  

 
10. General Functions of an Exchange 
 

Issue #1 – Navigators (§ 155.210): 
 

CMS proposes to remove the requirement at § 155.210(c) that each exchange have at least 
two Navigator entities and that one of these entities must be a community and consumer-
focused non-profit group, and to remove the standard requiring physical presence of the 
Navigator entity in the exchange service area.  CMS seeks comments on all aspects of these 
proposals, as well as on statutorily acceptable alternative types of entities that could serve as 
Navigators and possible new ways in which Navigators could carry out their duties. 
 
Recommendation:   
 
BCBSA supports CMS ensuring grants to Navigators are expended efficiently and effectively.  
 
Rationale:  
 
CMS expenditures on outreach and education are derived from user fees paid by issuers, and 
minimizing user fees will help reduce premiums for consumers.  Given the high costs of 
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coverage consumers are currently facing, especially those that are unsubsidized, it does not 
make sense to continue expending resources on education and enrollment to entities that are 
not demonstrating their effectiveness.  Navigators should be required to meet performance 
standards established under the grant awards, and if a Navigator in any particular area cannot 
meet application or grant award standards, an exchange should still be interpreted as meeting 
ACA criteria on exchanges under § 1311(i). 

 
Issue #2 – Direct Enrollment – Standards for Third Party Entities (§ 155.221):  

 
In the NBPP for 2018 Final Rule, CMS required a CMS-approved third party to conduct 
operational readiness reviews and audits related to use of the direct enrollment pathway. CMS 
proposes to require agents, brokers, and issuers that participate in direct enrollment to select 
their own third-party entities to conduct the required reviews. The third-party entities would be 
subject to CMS oversight as delegated or downstream entities of issuers, agents and brokers, 
and issuers, agents and brokers would remain responsible for compliance with all applicable 
direct enrollment requirements.  CMS solicits comments on these proposals, and general 
feedback on the direct enrollment process to inform the development of future direct enrollment 
operational and oversight standards, including improvements to the pathway to further expand 
access to coverage. 

 
Recommendation #1:  
 
BCBSA opposes the proposal to shift responsibility for oversight of operational readiness 
reviews and audits onto issuers and other direct enrollment partners. Especially as new 
systems and processes for direct enrollment are prepared for launch, CMS should retain its 
role in approving third-party entities that perform operational readiness reviews and audits.     

 
Rationale:  
 
While issuers have established vetting procedures to ensure vendor compliance with general 
privacy and security standards, issuers are not experienced in reviewing auditor’s compliance 
with highly specific, and not-yet-developed CMS direct enrollment standards. Issuer oversight 
of auditors becomes even more complex when they employ separate vendors to host direct 
enrollment for them, since the added layer removes them further from the process of selecting 
and reviewing the auditor. Shifting responsibility to issuers for an auditor’s compliance with 
CMS rules increases operational and legal burdens on issuers and will discourage their 
adoption of direct enrollment.  While we appreciate that CMS is taking steps to diminish the 
federal government’s oversight role in certain areas, because the direct enrollment program 
directly connects issuers, agents and brokers to sensitive federal data through the Hub, and 
since eligibility remains the responsibility of the federal government, CMS should continue to 
certify entities for reviewing the readiness of processes protecting eligibility information. 
Further, CMS has already developed a list of approved auditors to conduct operational 
readiness reviews. As the list of approved entities grows, issuers, agents and brokers will be 
able to select from more pre-approved entities, thereby reducing the burden on CMS to review 
new applications.   
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Ultimately, the federal government ensures compliance with HIPAA processes and standards.  
For example, HHS accredits third party entities that conduct certification testing on electronic 
health record technology. To be in compliance with meaningful use standards, providers 
adopting this technology must use certified technology. Similarly, we think that CMS 
certification of direct enrollment auditors will ensure more efficient use of resources for both 
industry and the federal government.  Issuers will be able to rely on entities that have clarified 
with CMS what is required for operational readiness, and the up-front approval by certified 
entities will minimize any issues after launch that may arise for the private and public sectors. 
 
Recommendation #2:   
 
Regarding the overall role of direct enrollment, we continue to strongly support eligibility and 
enrollment processes that allow issuers to service their members on their own websites, and 
we appreciate steps CMS is taking to streamline direct enrollment. We recommend CMS 
explicitly extend the direct enrollment pathway to state agencies seeking to leverage FFM 
eligibility, enrollment or other federal services, and specify what standards states must adhere 
to in order to leverage the direct enrollment program.  
 
Rationale:   
 
Investments in direct enrollment upgrades will minimize dependence on federal marketing, 
outreach and call center resources, lowering costs over the long-term.  For example, Florida 
Blue enrolled more than half of its total 2015 Marketplace enrollment through direct enrollment, 
relieving marketing, outreach, and call center pressure on Healthcare.gov. As the private sector 
and states take on a greater role, we expect to see more efficiencies and innovation across 
partners, ultimately resulting in improved consumer experience, increased choices in where 
people purchase insurance, and a lower rate of uninsurance.  States should be able to 
leverage the new technology so they can move away from a federal marketplace and tailor 
their exchange to their local environment and needs.  We continue to support processes for the 
government to determine eligibility and protections for privacy and security that are effective 
and workable for the private sector.  

 
11. Exchange Functions in the Individual Market; Eligibility Determinations for Exchange 

Participation and Insurance Affordability Programs 
 

Issue #1 – Verification Process re: Eligibility for Insurance Affordability Programs – 
Income Inconsistencies (§ 155.320):  

 
CMS proposes to newly generate annual income inconsistencies for certain consumers who 
attest to income that is higher than the amount found in income data received from the 
exchange’s trusted data sources (e.g., IRS and the SSA) by more than a reasonable threshold 
amount.  Today, CMS only creates an inconsistency for individuals that have annual incomes 
lower than the data sources, (e.g., attesting to a 200 percent FPL when the Hub sources 
indicate an individual’s income is above 400 percent FPL).  This new inconsistency would only 
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be generated for households for which trusted data sources reflect income below 100 percent 
FPL.   
 
Recommendation: 
 
BCBSA opposes the proposal to generate annual income inconsistencies for households for 
which data sources reflect income below 100 percent FPL during the open enrollment period. 
We recommend that exchanges more closely assess eligibility and monitor activity for SEP 
qualifying events involving loss-of-Medicaid as the trigger for a loss of Minimum Essential 
Coverage SEP. 
 
Rationale: 
 
While we support CMS’ focus on program integrity, we are concerned that the added 
administrative burden of resolving data matching inconsistencies may discourage healthy 
consumers from enrolling.  We believe consumers would have more difficulty gathering 
acceptable documentation to prove an actual or anticipated income increase than they do 
currently for income decreases. These consumers may need affordable coverage, but could be 
left with no financial assistance at all if they live in a state that did not expand Medicaid and 
cannot adequately demonstrate why their income is inconsistent with federal data sources. 
Rather than implementing broad-scale changes to determining inconsistencies during open 
enrollment, resources should be prioritized to validating SEPs with a triggering event for loss of 
Medicaid. This approach would also protect against potentially fraudulent activity as evidenced 
by data on claims after a QHP enrollment through an SEP where individuals attest to higher 
income to move from Medicaid to a QHP. SEP validation processes by the FFM or an issuer 
that requires proof of an income change for loss of Medicaid would help prevent this type of 
adverse selection.         
 
Issue #2 – Program Integrity (Preamble):  

 
CMS intends to address a number of program integrity issues through broader rulemaking and 
guidance, including exchange processes for matching enrollment data with Medicare and 
Medicaid in order to remove duplicate enrollments. In anticipation of these actions, CMS seeks 
comment generally on these and other program integrity topics. 
 
Recommendation #1:  
 
Consistent with our previous recommendations, BCBSA continues to strongly recommend 
exchanges screen and prevent individuals eligible for or enrolled in Medicare from enrolling or 
renewing coverage in QHPs. We recommend exchanges be responsible for identifying and 
preventing these dual enrollments both at initial application and at renewal.   

 
Rationale:  
 
When exchanges enroll or renew Medicare beneficiaries in QHPs, it creates uncertainty related 
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to application of Medicare anti-duplication penalties, increases the cost of individual health 
insurance (especially since the standard age curve does not allow adequate premiums for 
those 65 and older), and increases the cost of federal subsidies provided under the ACA. It 
also exposes Medicare beneficiaries to penalties for receiving financial assistance to which 
they are not entitled.  
 
Recommendation #2:  
 
BCBSA recommends CMS use the forthcoming program integrity rulemaking process to re-
issue the NBPP for 2016 Interim Final Rule, CMS-3337-IFC: “Conditions for Coverage for End-
Stage Renal Disease Facilities-Third Party Payment,” as a Proposed Rule and finalize it as 
soon as possible. This Proposed Rule should also be broadened to prevent health care 
providers, manufacturers or the interest groups and foundations that they support from steering 
individuals who are eligible for Medicare and Medicaid to private coverage.  Finally, CMS 
should ensure that exchange assisters and application counselors are prohibited from steering 
and that CMS uses its oversight and compliance authority over such entities to penalize 
steering. 
 
Rationale:  
 
It is critical to maintain a balanced risk pool to ensure coverage is affordable across the entire 
market under the ACA requirements for guaranteed issue and community rating. The steering 
of individuals from federal programs to the individual health insurance market by third parties in 
an effort to increase their reimbursements results in deterioration of the risk pool. This leads to 
increased premiums across the market, which increases the amount of federal spending on 
subsidies. Reissuing the Interim Final Rule and expanding it to exchange assisters and 
application counselors will help ensure that individuals are not steered away from programs 
based on a third party’s financial interests rather than the interests of the enrollee and will 
protect the broader population in the private market.  Based upon claims data following a QHP 
enrollment through an SEP, we are concerned that some individuals are encouraged by certain 
provider facilities to falsely attest to a higher income to move from Medicaid to a QHP. 
Likewise, we are concerned that enrollees are encouraged to attest to a permanent move SEP 
following short stays in treatment facilities or legal confinement (as short as one day). 
Consequently, we urge CMS to monitor activity for SEP qualifying events involving loss-of-
Medicaid and permanent moves.    
 
Due to the fact that issuers are discouraged from accepting third-party payments in some 
instances, and required to accept such payments in other cases, the potential for exchange 
assisters to serve as a pass-through for third-party payments renders compliance with current 
guidance impossible. Only by ensuring that exchange assisters comply with a strict conflict of 
interest standard that does not permit third-party payments can issuers comply with CMS 
guidance while still preserving the stability of the risk pool.   
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Issue #3 – Annual Eligibility Redetermination (§ 155.335): 
 
CMS is considering amending the timeframe that individuals may authorize exchanges to 
obtain updated tax return information for enrollees (currently set at five years).  CMS is 
contemplating whether shortening this authorization period would improve exchange program 
integrity.  

 
Recommendation:  
 
BCBSA recommends maintaining the five-year timeframe for individuals to authorize 
exchanges to obtain their tax information.  

 
Rationale: 
 
Shortening the time period of the authorization could create barriers for individuals to auto- 
reenroll from one year to the next. Once exchanges are not authorized to obtain updated tax 
return information, more enrollees will be in the category of “did not authorize” at renewal, and 
will have their subsidies terminated unless they actively reenroll. While this may motivate some 
enrollees to return to the exchanges, it will make coverage unaffordable for many who do not 
actively reenroll, and will have the unintended consequence of reducing exchange enrollment. 

 
12. Special Enrollment Periods (§ 155.420)   

 
Issue:   
 
CMS proposes to align the enrollment options for all dependents that are newly enrolling in 
exchange coverage through an SEP and are being added to an application with current 
enrollees.  

 
Recommendation #1:   
 
BCBSA supports CMS’ ensuring that new dependents are treated the same, regardless of the 
SEP for which they qualify. When making this change in regulation, we recommend CMS clarify 
any differences in how enrollees, existing dependents, and newly eligible dependents are 
treated under subparagraphs (a)(4)(i) and the new (a)(4)(iii). CMS should streamline and align 
regulatory language for consistency on- and off-exchange, and should provide reasonable time 
for issuers to implement the changes. We do not interpret subparagraph (a)(4)(i) as providing 
an opportunity for existing enrollees or dependents, such as parents or siblings of a newborn, 
to enroll in or change plans either on- or off-exchange, as CMS discusses in the Preamble for       
§ 147.104.  Existing enrollees and dependents should not be permitted to enroll or change 
plans in these cases on- or off-exchange.  As we recommend in our comments on § 147.104, 
CMS should align all metal level restrictions on- and off-exchange.  
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Rationale:  
 
The rules for how enrollees and dependents are treated have become increasingly complex. It 
is no longer clear what differences exist between enrollees, existing dependents, and newly 
eligible dependents accessing the SEP for gaining a dependent through marriage, birth, and 
adoption and those accessing most other SEPs, or what the reason for those differences are.  
Once clarified, aligning these criteria will create a level playing field on and off exchange, will let 
issuers follow a consistent set of SEP rules across the whole individual market, and will help 
issuers, assisters and call centers more easily explain SEP criteria to interested individuals. 

 
Recommendation #2: 
 
BCBSA recommends CMS modify SEP regulations to prevent individuals from making plan 
changes within their SEP window. This practice has become particularly problematic in 
situations where families have an opportunity to select a higher metal level plan retroactively, 
and then switch to a lower metal level plan prospectively.  
 
Rationale: 
 
Issuers continue to see families take advantage of the effective date flexibility for SEPs, 
particularly for newborns and other retroactive SEPs. Some families select a higher metal level 
plan that covers expensive delivery and neonatal care at low cost-sharing levels, and then use 
the flexibility within their 60-day SEP window to change to a bronze plan for the remainder of 
the year. CMS should close this loophole and strengthen the program integrity of the SEP by 
preventing plan changes within the SEP plan selection window.   

 
Recommendation #3: 
 
We recommend that exchanges more closely assess eligibility and monitor activity for SEP 
qualifying events involving loss of Medicaid as the trigger for a loss of Minimum Essential 
Coverage SEP.  
 
Rationale: 
 
This approach would protect against potentially fraudulent activity as evidenced by data on 
claims after a QHP enrollment through an SEP where individuals attest to higher income to 
move from Medicaid to a QHP. SEP validation processes by the FFM or an issuer that require 
proof of an income change for loss of Medicaid would help prevent this type of adverse 
selection. 
 
Issue #2: 
 
CMS proposes to exempt qualified individuals from the prior coverage requirement if, for at 
least one of the 60 days prior to the date of their move, they lived in a service area where there 
were no QHPs offered through an exchange. 
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Recommendation: 
 
BCBSA supports the proposal to exempt qualified individuals from the prior coverage 
requirement if there were no exchange QHPs offered prior to their move. However, exchanges 
should provide issuers with a list of bare counties before enforcing the requirement to exempt 
this population from prior coverage requirements off-exchange.  
 
Rationale: 
 
The requirement to exempt this population applies both on- and off-exchange. Off-exchange, 
issuers cannot verify that no QHPs were offered through an exchange unless their exchange 
informs them of the counties or zip codes that had no exchange coverage options.  

 
13. Termination of Coverage – Effective Dates  (§ 155.430)  
 

Issue:   
 
Currently, under 45 CFR 155.430(d)(1)(i), consumers must request a prospective QHP 
termination at least 14 days in advance of their desired termination effective date unless an 
enrollee's QHP issuer agrees to effectuate a termination in fewer than 14 days, per 45 CFR 
155.430(d)(2)(iii). Enrollees must contact their issuer to determine whether their issuer provides 
an earlier effective date and not all issuers accommodate consumer requests. This has led to 
some consumers filing complaints asking for termination effective dates to be the same day as 
the request.   
 
Additionally, some state exchanges take several weeks to send a termination file to the issuer, 
which can result in issuers processing terminations retroactively back to the enrollee’s 
requested termination date.   
 
For purposes of allowing enrollees to terminate without giving 14 days advance notice, CMS 
proposes that all exchanges allow enrollees to terminate on the same day as their request or 
on a prospective coverage date selected by the enrollee.  The Proposed Rule would remove 
the exchange requirement at 45 CFR 155.430(d)(1)(i) and replace 45 CFR 155.430(d)(2)(i)-(iii) 
with the new standard.  CMS also proposes to remove the requirement in 45 CFR 
155.430(d)(2)(iv) requiring a QHP termination date for an enrollee newly eligible for Medicaid, 
CHIP or a basic health program to be the date before such eligibility determination.  
 
Recommendation #1:   
 
BCBSA supports removing the requirement that consumers provide notice of termination at 
least 14 days before the requested effective date of termination for Healthcare.gov enrollees, 
as long as issuers are not required to effectuate terminations earlier than 24 hours following 
receipt of the termination transaction.  
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The existing requirements for a 14-day advance notice, however, should continue to apply to 
state-based exchanges unless the exchange can demonstrate to HHS that all of its 
participating QHP issuers agree to effectuate terminations in a shorter timeframe.   
 
We also strongly recommend that unless a consumer requests an earlier termination effective 
date, the FFM and SBMs continue to default to an end-of-the-month termination. 
 
Rationale:  
 
Issuers would not be able to operationalize all consumers’ requests for same-day terminations 
because issuers do not receive termination files in time for same-day processing. For example, 
Healthcare.gov sends the day’s termination requests after the close of business, and most 
issuers need at least a day to process those transactions. Healthcare.gov issuers should 
therefore be required to effectuate terminations no earlier than 24 hours following receipt of the 
termination request from their exchange. Some scenarios may require additional time to 
process, so some termination transactions may be effectuated retroactively in order to meet the 
24-hour timeframe. We interpret this process as permissible under the proposed regulation, but 
CMS should make this interpretation clear when finalizing the regulation. 
 
Several SBMs send termination files 10-15 days after a consumer’s request and would not be 
able to operationalize the proposed change to same-day coverage termination dates. There is 
precedent under 45 CFR 155.420(b)(3) for an exchange working with participating QHP issuers 
to effectuate changes in a timeframe shorter than what is required under existing regulations. 
Processing termination requests requires collaboration between issuers and an exchange in 
order to operationalize the changes for consumers. If the processes cannot be executed by 
both an exchange and an issuer, this will lead to confusion for consumers. Further, if 
enrollment and termination effective dates are not in sync between issuers and an exchange, 
there will be a detrimental downstream effect on payment reconciliation processes. 
 
In addition, because the vast majority of consumers need their coverage through the end of the 
month, we recommend Healthcare.gov and SBMs continue to default to end-of-the month 
termination dates.  
 
Recommendation #2: 
 
BCBSA opposes the proposal to remove the requirement for QHPs to terminate coverage 
retroactive to the date of Medicaid, CHIP or BHP eligibility if such eligibility was determined 
within the past 30 days. If the date of Medicaid, CHIP or BHP eligibility is more than 30 days 
ago, we support limiting termination to current or prospective dates.  
 
Rationale: 
 
We are concerned that the overlap of QHP coverage with Medicaid, CHIP and BHP will cause 
unnecessary confusion and abrasion for consumers. QHP coverage is not designed to 
coordinate claims with Medicaid, CHIP and BHP. Consumers who become eligible for these 
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government programs should be transitioned to appropriate coverage as soon as they are 
eligible, and should not have incentives to remain in their QHP beyond such eligibility. 
However, given that it becomes considerably harder for plans to reverse claims after 30 days, 
we recommend CMS modify the regulation to allow prospective terminations only if Medicaid, 
CHIP or BHP determinations were more than 30 days in the past. 

 
14. SHOP Standards  
 

Issue #1 – Identification of SHOP Enrollments and FF-SHOP Participation Rate             
(§§  155.706 and 156.286): 
 
CMS proposes that QHP issuers offering a QHP through the SHOP maintain processes 
sufficient to identify whether a group market enrollment is an enrollment through the SHOP. 
Issuers would be required to identify and track SHOP enrollments for purposes of IRS small 
employer tax credit eligibility. However, the proposal does not specify how an employer could 
access the small employer tax credit if there are no issuers offering a SHOP QHP in the area.   
 
Recommendation: 
 
BCBSA supports CMS’ reducing administrative burdens through the proposed changes that 
would allow SHOPs to operate in a leaner, more flexible fashion. We recommend additional 
flexibility to ensure small employers can access the small employer tax credit in areas where 
issuers are not offering certified QHPs through the SHOP. 

 
Rationale: 
 
The precedent exists to ensure small employers have access to the small employer tax credit 
without a SHOP enrollment web site or the availability of certified SHOP QHPs. Transition relief 
was provided by IRS to certain counties in Iowa, Washington, and Wisconsin which allowed 
access to the small employer tax credit if an employer enrolled in coverage that would have 
qualified for a credit under section 45R under the rules applicable before January 1, 2014.12  
CMS should follow this precedent and allow enrollment directly with issuers for purposes of 
receiving the small employer tax credit in areas where issuers are not offering certified QHPs 
through the SHOP. Under this approach, issuers would also no longer be required to maintain 
enrollment records and distinguish whether enrollees are specifically enrollments in SHOP.  
 
Issue #2 – Employee Choice (§ 155.706):     
 
CMS proposes that the FF-SHOP would no longer provide premium aggregation services 

                                                      
12 Section 45R – Transition Relief with Respect to the Tax Credit for Employee Health Insurance Expenses 
of Certain Small Employers (Notice 2014-6) https://www.irs.gov/pub/irs-drop/n-14-06.pdf.  
 “Section 45R – 2015 Guidance with Respect to the Tax Credit for Employee Health Insurance Expenses of 
Certain Small Employers Notice (2015-08) https://www.irs.gov/pub/irs-drop/n-15-08.pdf.  
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beginning in 2018, in addition to removing on-line enrollment, employee eligibility 
determinations and appeals.  However, CMS proposes to continue requiring all SHOPs to allow 
employers to select a level of coverage and offer a choice of available QHPs across issuers at 
that level.  CMS also proposes that issuers would be required to track enrollments in the SHOP 
program.   
 
In addition, the FF-SHOP would allow employers to select a single QHP, or choose among all 
QHPs from a single issuer.  A state would be required to submit a letter to CMS in advance of 
the annual QHP certification application deadline to remove the option of choice of QHPs 
among a single issuer and justify the anticipated market impact. 
 
Recommendation:  
 
BCBSA recommends that CMS clarify that issuers that participate in SHOP are not 
accountable for tracking enrollment in the SHOP program, but only responsible for tracking 
enrollment with that issuer and reporting such information if requested by the employer or 
SHOP. In addition, BCBSA recommends CMS remove the proposed opt-out letter and 
justification requirement.  
 
Rationale: 
 
Removing the requirements on issuers to track enrollment in the SHOP program would ensure 
that issuers are not accountable as a source of truth as IRS determines small employer tax 
credit eligibility. For example, issuers may not have sufficient information to verify that a group 
with employees enrolling in more than one issuer meets the FF-SHOP minimum participation 
rate and is SHOP-eligible at the time that employees are enrolling.  Especially if an employer 
provides an employee choice approach for enrolling with various issuers, selected issuers may 
not know if an employer meets the participation threshold for SHOP eligibility. Without this 
information, issuers would not be able to operationalize enrollment tracking in SHOP QHPs. It 
would be unworkable for issuers to coordinate with other issuers to calculate participation 
requirements, or to ask issuers to wait for additional information from an employer and track 
retroactively, or to ask issuers to waive SHOP eligibility requirements. 
 
If, upon request from an employer or SHOP, issuers confirm enrollment and coverage for a 
group, then the SHOP and the IRS should be able to coordinate eligibility and enrollment 
information for purposes of paying the small employer tax credit. The small employer tax credit 
is claimed on an employer’s annual income tax return and is not an advanceable tax credit so 
there is time in the process for collecting and coordinating the data without requiring an issuer 
to track enrollments. 
 
Removing the state opt-out letter requirement is consistent with the overall approach CMS is 
taking to reduce administrative burdens.  If the letter requirement were maintained, the FF-
SHOP would need to customize the FF-SHOP website to indicate the options available in FF-
SHOP states.  Employers should be able to work directly with agents, brokers and issuers to 
determine coverage options available.   
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Issue #3 – SHOP SEPs (§ 155.726):   

 
Almost all of the SEPs available in the individual market would still be required of SHOP under 
the CMS proposal even though they are not required market wide under  45 CFR 147.104.  
The ACA does not require the SHOP SEPs to align with SEP criteria for individual market and 
exchanges. 

 
Recommendation:  

 
BCBSA recommends the FF-SHOP require issuers to provide the same SEPs as they provide 
outside the SHOP instead of requiring almost all of the same SEPs that are required in the 
individual market. 
 
Rationale:  
 
Ensuring that SEP requirements follow the same rules throughout the small group market will 
avoid confusion for agents, brokers, issuers, employers and employees. 

 
 
Part 156 – Health Insurance Issuer Standards under the ACA, Including Standards Related 
to Exchanges 

 
15. FFM User Fee for 2019 (§ 156.50(c))  

 
Issue:  
 
CMS proposes to continue the current user fee rates of 3.5 percent for the issuers on the FFM 
and 3 percent for issuers on SBE-FPs. CMS notes that if its proposed changes to SHOP are 
finalized, no user fees would be assessed on issuers offering coverage on FF-SHOPs or SBE-
FP SHOPs, except where enrollment occurs through the federal platform (e.g., for plan years 
beginning prior to the effective date of the Final Rule). 
 
The Proposed Rule continues to tie the user fee increase to premium increases.  Although 
2019 will be the sixth year of coverage through ACA exchanges, CMS continues to seek 
hundreds of millions of dollars in user fees from issuers.  Further, details on the expenditures of 
the fees, and whether there are excess funds on an annual basis, is not available to the public. 
 
Recommendation:   
 
BCBSA recommends the following: 

 
 CMS should not increase the SBE-FP user fee (keeping it at two percent).  CMS should 

also detail the costs-per-functions it is performing so there is increased transparency on the 
costs states are paying. 



 

37 

 

 
 CMS should encourage states to establish broad-based financing for fees for the SBE-FP 

and advocate for alternative funding to minimize FFM user fees. 
 

 CMS should reduce user fees over time by publishing details on user fee expenditures and 
working with stakeholders to develop metrics for certain functions and assess which 
activities should be reduced or eliminated.  CMS should issue cost estimates of federal 
operating costs in the next plan year, with disclosure of how dollars will be spent so that the 
public understands and can comment on the fee. 

 
 Total fees collected should be capped at the level of expended costs, no fees should be 

diverted to non-exchange functions, and there should be annual issuer rebates or future 
offsets for unspent funds. 

 
 CMS should reduce user fees for issuers that engage in outreach initiatives or enrollment 

functions that an exchange has traditionally performed.  
 

Rationale:  
 

The cost of user fees must be built into premiums and issuers are required to charge the same 
premium on- and off- exchange.  Thus, these charges are increasing premiums for everyone in 
the market even if they do not enroll through an exchange.   

 
If CMS made information on the costs of operating Healthcare.gov more transparent, it would 
facilitate collaboration among the federal government and other stakeholders to identify ways to 
lower costs and reduce user fees.  In addition, transparency on operating costs would help 
determine the appropriate level of fees and determine whether assessments should be charged 
to other entities or stakeholders that benefit from the federal exchange services.  For example, 
the cost of all assistance, eligibility and enrollment through exchanges is paid by a small 
number of QHP issuers while many in the healthcare industry benefit from the federal 
exchange’s eligibility, enrollment and other services.  

 
Specific to the SBE-FP fees, CMS continues to require SBE-FPs to pay user fees for using the 
federal platform by attributing a portion of the overall federal spending on exchange activities to 
the services used by an SBE-FP while the actual costs of CMS exchange activities is unknown 
to the public.   

 
In addition, the exchange could provide targeted offsets for user fees if the FFM did not engage 
in outreach in a specific area. It does not make sense for the issuer to be required to pay user 
fees, especially in areas where there is only one issuer and that issuer provides direct 
enrollment. 
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16. Additional Reliance on State Certification in FFM States  
 

Issue:  
 
CMS proposes to continue to follow an approach outlined in April 2017 guidance, which 
identified areas in which CMS will rely on state reviews of QHP certification standards in the 
FFM (e.g., licensure, good standing and network adequacy) in states that do not perform plan 
management.  For plan years 2019 and later, CMS proposes to further defer to states the 
following additional areas: accreditation requirements at § 156.275; reviews of compliance 
plans submitted as part of the application for QHP certification at § 156.715; minimum 
geographic area of the plan’s service area at § 155.1055; and quality improvement strategy 
reporting at § 156.1130, if feasible and appropriate. 

 
Recommendation #1:  
 
BCBSA supports the proposal to defer to states for purposes of QHP certification, the review of 
accreditation requirements, compliance plans submitted as part of the application for QHP 
certification, minimum geographic service area of the plan’s service area, and quality 
improvement strategy reporting.   In the QHP application review areas that are deferred to the 
states, CMS should share federally developed tools with states, including templates and data 
accuracy tools. 

 
Rationale: 
 
Further deference to states for QHP certification would ensure the federal exchange continues 
to take on less of a regulatory role in state insurance markets. The federal data collection from 
issuers should be limited to the collection to the minimum needed for populating 
Healthcare.gov for plan comparison or data necessary for ensuring accurate federal payments 
to issuers. Given states’ role as the traditional regulators of insurance, most states already 
conduct the reviews necessary to determine whether issuers meet standards to offer products 
to consumers. Any unnecessary duplication in effort is an increased administrative burden, 
leading to higher costs for issuers which will result in higher premiums for enrollees. For 
example, CMS should not be collecting accreditation data from an issuer if a state is already 
collecting accreditation data since it would be a duplication of effort that increases the issuer 
resources needed to provide data to both the state and CMS, especially if CMS and the state 
collect the same data through different formats or methods.  
 
States may not have the time necessary to develop new tools to collect information that was 
collected by CMS in past years. In an effort to reduce the burden on states for the upcoming 
year, CMS should share the tools and templates developed by the agency. This will prevent 
additional burden on issuers who already have processes in place to provide data to CMS 
through federal QHP data templates that already have been developed and refined over the 
past five years.   
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Recommendation #2:  
 
BCBSA recommends CMS require states that will be doing the review for accreditation under     
§ 156.275 continue CMS’ approach of allowing issuers to choose from any of the accrediting 
entities recognized by CMS.  
 
Rationale: 
 
Currently, CMS allows issuers to choose from several accrediting entities to receive 
accreditation. If CMS were to provide a state with the flexibility to limit those options, issuers 
may be forced to go through a lengthy and costly process of getting accredited again by a 
different entity with the same standards. 
 
Recommendation #3:  
 
BCBSA recommends CMS continue to have states rely on the federal methodology for the 
quality improvement strategy (QIS) review. 
 
Rationale: 
 
Providing states with the flexibility to develop different methodologies for the QIS review would 
greatly increase the burden on issuers operating in more than one state.    
  

17. Meaningful Difference (§§  156.298, 155.200) 
 

Issue:  
 
CMS proposes to remove § 156.298 to eliminate meaningful difference standards for QHPs 
offered through a FFM or SBE-FP. 
 
Recommendation:  
 
BCBSA supports the proposed change to remove the meaningful difference standard at             
§ 156.298 as a condition of QHP certification. Instead, since some issuers are currently 
developing numerous options to crowd out competitors on Healthcare.gov, shopping tools on 
the website should collapse options from the same issuer that are not meaningfully different so 
consumers could quickly see in the default sort which issuers are offering coverage. 
 
Rationale: 
 
BCBSA agrees with CMS that the requirement is no longer necessary as a condition of 
certification for all issuers on Healthcare.gov, especially since there are many states with one 
or two issuers. The original intent of the certification standard was to ensure issuers did not 
submit an overwhelming number of QHPs for certification to dominate “shelf space” on 
Healthcare.gov.  While the standard has been effective overall, some issuers seemingly are 
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submitting very similar QHPs to dominate the Healthcare.gov consumer display.  Using the 
Healthcare.gov tools to filter out or collapse options from the same issuer would strike the right 
balance of ensuring consumers are not overwhelmed with options from one particular issuer, 
and preventing the exchanges from establishing standards for QHP certification that could 
eventually stifle innovation. 

 
18. Stand-Alone Dental Plan Actuarial Value (§ 156.50) 

 
Issue:   
 
CMS is proposing to remove the actuarial value (AV) standard for stand-alone dental plans 
(SADPs).  
 
Recommendation:   
 
BCBSA supports this proposal.  
 
Rationale:  
 
Removing AV requirements for SADPs will increase options for consumers and allow issuers 
flexibility in designing benefits packages.  
     

19. Essential Health Benefits (§§ 156.100, 156.111, 156.115)   
 
Issue #1 – Setting of Benchmark Plans: 
 
CMS proposes to allow states to select a new EHB-benchmark plan on an annual basis, and to 
provide states with substantially more options in what they can select as an EHB-benchmark 
plan. Instead of being limited to 10 options, states would be allowed to choose one of the 
following methods for selecting a benchmark plan: 1) choose a 2017 benchmark plan from 
another state; 2) replace one or more EHB category of benefits under its 2017 benchmark plan 
with the same category of benefits from another state’s 2017 benchmark plan; or 3) select a set 
of benefits equal in scope to a typical employer plan to become the benchmark plan; however,  
the benchmark plan created under this option may not provide more benefits than a set of 
comparison plans.  (The generosity determination would be made via actuarial certification.)     

 
Recommendation:   
 
BCBSA supports returning authority for setting the EHB-benchmark to states, as well as 
providing states with additional flexibility.  However, we do not support the proposed EHB-
benchmark selection process, which would allow states to increase the benefits offered under 
their EHB package without being responsible for any additional costs that results for consumers 
and the federal government.  
 
If CMS decides to move forward with the proposal, BCBSA recommends implementation of the 
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proposal be delayed until 2020.  We also recommend protections be included to ensure that 
states defray the cost of additional benefits required under the benchmark, and guardrails be 
included to prevent gaming and promote a level playing field for issuers. Further, we 
recommend CMS limit the frequency with which states are allowed to amend their EHB-
benchmark plan to once every three years. Finally, as outlined later in this letter, CMS should 
consider establishing a national formulary benchmark. 
 
Rationale:  
 
Any new approach to EHB-benchmark selection should center on maintaining affordability and 
choice in the individual and small group markets. While the Preamble to the Proposed Rule 
contemplates scenarios in which states select a less generous benefit package, in actuality, 
states are more likely to create more generous EHB-benchmark plans or to find that no 
substantive changes can be made to their current benchmarks.   

 
States looking to increase coverage under an EHB-benchmark plan might select another 
state’s benchmark plan or benefit category that is more generous without having to defray the 
additional costs since the selecting state did not “mandate” the additional benefits. The cost of 
more generous EHB-benchmark plans would result in higher premiums in a market already 
struggling to maintain affordability for consumers and would increase costs for the federal 
government. 
 
If CMS decides to continue with the proposed approach, the agency should require that states 
defray the costs of additional required benefits resulting from the newly selected EHB-
benchmark. It is important that this requirement be enforced by CMS so that it truly makes 
states defray the cost of any additional benefits included in the EHB benchmark; the current 
rules generally allow states to “expand” benefits as long as they are not a new covered service 
without having to defray the costs. For example, a state can increase the quantity or age limits 
of a particular covered service or the provider types that can provide the service without having 
to defray the additional costs of such changes. Cost increases associated with such changes to 
state EHB packages should be required to be defrayed. If CMS adopts the proposed 
benchmark approach, the agency needs to carefully craft and adopt requirements that would 
result in states’ having to defray the costs of any expansion of their current EHB packages. 
 
Currently, state EHB-benchmark plans have little variation in core benefit categories such as 
coverage for hospital visits, surgery, and doctor visits. The differential between EHB-
benchmark plans is largely driven by differences in state benefit mandates. As a result, it is 
possible that a state might go through the significant administrative effort of analyzing its new 
EHB-benchmark selection options only to select an EHB-benchmark that is not substantively 
different than what is already in place. Given the significant administrative costs to states and 
issuers, with relatively little potential outcome, we see no reason for CMS to allow this process 
to occur on an annual basis. If CMS wants to provide states adequate flexibility to make 
changes to their EHB-benchmark plan, a three-year cycle may be more appropriate.  
 
States attempting to utilize the proposed EHB-benchmark selection process to reduce benefit 
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requirements would be constrained by state mandates.  BCBSA is not aware of any scenario in 
which a state has eliminated a mandate (outside of situations where a mandated treatment has 
been proven to be dangerous). Additionally, current EHB rules do not provide a process for the 
elimination of state mandates from an EHB-benchmark plan. We recommend CMS modify 
these rules to allow states flexibility to amend their benchmark if they chose to eliminate a state 
benefit mandate.  
 
It is important to note that changing the definition of EHB would affect the large group market 
and self-insured group health plans. Employers could potentially have changes made to the 
benchmark plan they have selected which could impact which benefits could not have lifetime 
or annual dollar limits and which cost-sharing must count towards the maximum out-of-pocket 
limits.  If CMS moves forward with this proposal, we recommend that the agency consider 
these impacts in the timeline as large employers and self-insured group health plans with a 
January 1 plan year finalize their benefits far in advance. CMS should clarify how the proposed 
EHB-benchmark selection process at §156.111 would interact with lifetime and annual limit 
regulations (§147.126) which currently reference EHB-benchmark plans under §156.110.   
 
One EHB area in which BCBSA sees potential for CMS to provide more flexibility to states is 
with respect to prescription drugs. Currently, plan drug counts (the number of drugs covered 
under a formulary) across EHB-benchmark plans can vary from the mid-hundreds to over a 
thousand, with no rational medical justification for the variation. We see potential for CMS’ 
approach to the federal EHB definition to reduce the variations in coverage between states. We 
have provided additional comments on this topic with our comments on the federal default 
definition below. 
 
Issue #2 – Timeframes: 
 
In preparation for the short timeframes for states to submit required documents to CMS in time 
for issuers to design plans for plan years 2019 and 2020, CMS proposes that the deadline for 
states’ submission of the required documents for the state’s EHB benchmark plan option be 
March 16, 2018, for the 2019 plan year and July 1, 2018, for the 2020 plan year.  Due to the 
short timeframes for 2019, CMS would not be able to update the Plans and Benefits Template 
Add-in file used in the Plans and Benefits Template for States for 2019. For 2020, CMS would 
plan to update the Add-in file to reflect the state’s EHB benchmark plan. 
 
CMS requests comments on the proposed timeline for state submission of required documents, 
as well as the timing of the proposed policy overall. Specifically, CMS requests feedback on 
whether this policy should start with the 2019 plan year, as proposed, or with the 2020 plan 
year.   
 
Recommendation:   
 
Should CMS decide to move forward with the proposal, BCBSA recommends CMS implement 
the new selection process for plan year 2020.  
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Rationale:  
 
There is not adequate time for the Final Rule to be published, states to undergo the new EHB-
benchmark selection process, and issuers to develop products for plan year 2019. In fact, 
issuers are already working on 2019 benefit design, system changes, and pricing. Final 
decisions on the EHB-benchmark plan are needed well in advance of QHP filings and pricing 
deadlines, which are typically in May and June. 
 
The last time states were allowed to change EHB benchmarks was for plan year 2017. CMS 
included the new approach in the 2016 Notice of Benefit and Payment Parameters, which was 
published in February of 201513. Amending the implementation of this proposed EHB-
benchmark selection process to 2020 would be in keeping with previous lead-time provided for 
changes to the provision of EHBs.  
 
If the implementation date is pushed back to 2020, the proposed date of July 1, 2018 for state 
to submit their new EHB-benchmark plans would be adequate for issuers to begin product 
development and rating setting for 2020.  
 
If the implementation date is not pushed back to 2020, the proposed deadline of March 16, 
2018 for plan year 2019 would not be sufficient for states to make changes to their EHB-
benchmark plan and issuers to finalize product design and set rates for the 2019 plan year. 

 
Issue #3 – Federal Default Option: 
 
For plan years further in the future, CMS is considering establishing a federal default definition 
of EHB that would better align medical risk in insurance products by balancing costs to the 
scope of benefits. CMS is also considering allowing states continued flexibility to adopt their 
own EHB-benchmark plans, provided they defray costs that exceed the federal default. CMS 
seeks comments regarding this proposal, particularly with regards to setting a national 
prescription drug benefit standard under a federal default EHB definition and the trade-offs in 
adjusting benefits from the current EHBs. 
 
Recommendation:   
 
We recommend that CMS phase in the federal default option approach, beginning with a pilot 
of a national prescription drug benefit, supplemented by the use of Pharmacy and Therapeutics 
Committee (P&T).  BCBSA supports CMS setting a national prescription drug benefit standard 
“that would better align medical risk in insurance products by balancing costs to the scope of 
benefits.”  
 

                                                      
13 https://www.federalregister.gov/documents/2015/02/27/2015-03751/patient-protection-and-affordable-care-
act-hhs-notice-of-benefit-and-payment-parameters-for-2016.  
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We agree that given the complexity of this task that CMS should “[gather] stakeholder input,” 
and we look forward to participating in the process as a stakeholder. Based on this description, 
we assume that any changes would be subject to additional, separate rulemaking, including 
notice and comment, and are supportive of this approach given the magnitude of the potential 
changes.  We also encourage CMS to consider issuing a white paper or Request for 
Information (RFI) before beginning the regulatory process. 

 
BCBSA recommends that the national prescription drug benefit standard provide a minimum 
floor, with the ability for issuers to offer coverage beyond this if determined appropriate by their 
P&T committees, and that states could also modify the standard as deemed appropriate for 
their state.     

 
Rationale:  
 
Minimum drug counts vary widely across EHB-benchmark plans, with no rational medical 
justification for the variation. In addition, having state-by-state variations based on what a single 
plan covers in a particular state adds complexity for multi-state issuers and pharmacy benefit 
managers (PBMs) and inhibits their ability to effectively negotiate with drug manufacturers. 
Issuers operating in states that have broad “minimum” formularies because their benchmark 
plan had a broad formulary are disadvantaged in negotiations with drug manufacturers as they 
often do not have the ultimate negotiating tool – not covering a particular drug even though 
there are equally effective alternatives.  
 
As a starting point for the process, CMS may want to evaluate formularies in states with lower 
drug counts both overall and in specific categories. These formularies are found acceptable in 
these markets today and there is no logical rationale as to why a minimum standard should be 
in the upper range of today’s formularies. CMS should also consider expanding the role of the 
P&T committees while ensuring there are safeguards such as requiring them to be accredited.   
 
If CMS chooses to implement this long-term strategy, additional thought will need to be given 
as to when costs association with the expansion of the formulary should be defrayed and how 
this would be determined as in some cases the expansion of a formulary beyond a standard 
would have minimal cost, and possibly even lower cost.  
 
Issue #4 – Public Posting Public Notice of State EHB-benchmark Plans: 
 
CMS seeks comments on whether states should be required to post public notice of its 
selection of an EHB-benchmark plan on their websites. 

 
Recommendation:   
 
BCBSA recommends CMS require the public posting of EHB-benchmark plans.    
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Rationale:  
 
Public posting promotes transparency for consumers and particularly for issuers who depend 
on the public posting to ensure their benefit packages offer all of the same benefits as the 
benchmark plan.  In addition, if CMS adopts the proposal to allow states to substitute EHB-
benchmark categories and plans as a whole from other states, it will be even more important 
for stakeholders to have easy access to detailed information on EHB-benchmark plans from all 
states. 
 
Issue #5 – State Mandate Policy: 
 
Regardless of the changes proposed to the EHB rules, CMS proposes to leave unchanged the 
policy governing whether state mandated benefits are to be considered to be EHBs.  Thus, 
state mandates enacted after December 31, 2011 will not be considered to be EHBs and will 
require state defrayal of costs, even if embedded in a state’s newly selected EHB-benchmark 
plan.   
 
CMS seeks comments on the following issues: 
 

 The application of the state mandate policy under this proposal and whether other 
flexibilities are needed by states under the first two options, such as allowing states to 
select their categories of benefits from any of the 10 previous benchmark plan options 
available to the state or other states under § 156.100, supplemented as necessary 
under § 156.110. 

 
 Whether a different approach is needed to defray the cost of any benefits mandated by 

state action. 
 

 Recommendation #1:   
 

If CMS implements the proposed EHB-benchmark selection process, BCBSA recommends 
CMS require states to defray the cost of any benefits covered under the proposed new EHB-
benchmark plan selection that go beyond what was covered by the 2017 EHB-benchmark 
selected, regardless of whether the state has mandated the new benefit(s) by statute or 
regulation.  We request that CMS clarify how the state mandate policy would be applied in the 
context of the Proposed Rule, including clarification that selecting a new EHB-benchmark plan 
would be considered a state mandate. We also ask the CMS clarify how it will enforce the state 
mandate policy.   

 
Rationale:  
 
The regulatory impact analysis acknowledges that some states will utilize the proposed EHB-
benchmark selection process to enhance their benefits packages, rather than to pare them 
down. As noted above, BCBSA believes that state enhancement of their benefits packages is 
the more likely outcome in the absence of a requirement for states to defray the cost of these 
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additional benefits. If the costs of these additional benefits are not defrayed, this would result in 
increased cost for the federal government and for consumers who are not eligible for tax 
credits.  
 
The selection of an EHB-benchmark plan or category by a state that includes new benefits has 
the same result as a new benefit mandate. In order to discourage states from circumventing the 
requirement to defray costs for new benefits, CMS should apply the requirement to defray costs 
in circumstances when states select more generous plans and/or categories for their EHB-
benchmark in comparison to their 2017 EHB-benchmark plan. Further, CMS should outline an 
enforcement strategy for the state mandate requirement, given that § 155.170(a)(3) allows 
states to identify “which State-required benefits are in addition to the EHB.”  
 
Recommendation #2: 
 
BCBSA recommends CMS not allow states to select their categories of benefits from any of the 
10 previous benchmark plan options available to the state or benchmark options other states 
did not elect, but instead limit selection to the actual EHB-benchmark plans.  

 
Rationale: 
 
Opening this up to all 10 benchmark plan options in all states would allow states to select from 
approximately 500 employer-sponsored plans from around the country. This would provide a 
state hoping to develop a more generous EHB-benchmark plan without having to defray the 
cost of the additional benefit requirements additional options including the employee benefit 
plans of other states, even if that state plan did not select that as its EHB. Given this concern, 
we encourage CMS to limit the number of plans from which states can chose to substitute EHB 
categories. 

 
Issue #6 – Typical Employer Plan: 
 
CMS proposes to define a typical employer plan as an “employer plan within a product with 
substantial enrollment in the product of at least 5,000 enrollees sold in the small group or large 
group market, in one or more States, or a self-insured group health plan with substantial 
enrollment of at least 5,000 enrollees in one or more States.” 
 
CMS seeks comment on the following issues:  
 

 Whether the definition of a typical employer plan should reflect in substantial part a plan 
that would be typical in the state in question, and whether an appropriate way to 
measure typicality in that case would be to provide that the typical employer plan be 
defined to also have at least 100 enrollees enrolled in that plan or product in the 
applicable state.  

 
 Whether typicality should be defined in other ways, including whether it should be 

based upon the state’s 10 benchmark plan options for plan year 2017, supplemented as 
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required to become the state’s EHB-benchmark plan under § 156.110, or on whether 
the definition of a typical employer plan for this purpose should be limited to plans that 
already cover all 10 EHB categories.  

 
 Whether the proposed typical employer plan definition should exclude self-insured 

plans, since states may not have the ability to obtain the required information on those 
plans. 

 
 CMS’ proposed definition of a typical employer plan, including on whether CMS should 

provide additional guidance or requirements for the definition of a typical employer plan, 
such as requiring that the plan selected as a typical employer plan is from a recent year 
after December 31, 2013, requiring that the plan provide minimum value, or requiring 
that the plan selected as a typical employer plan not be an indemnity plan or an 
account-based plan like a health reimbursement arrangement.  

 
 Whether actuaries could develop a standard of practice for a benefit comparison 

calculation to determine that a plan is equal to the scope of benefits provided under a 
typical employer plan that could also apply to determine that a state’s EHB-benchmark 
plan does not exceed the generosity of the most generous plan in accordance with 
Option 3 under proposed § 156.111(a)(3). 

 
Recommendation:   
 
BCBSA recommends CMS require states to select an EHB-benchmark plan from a selection of 
employer plans from recent years, excluding plans that are self-insured, do not cover the 10 
EHB categories, do not provide minimum value, or are an indemnity or account-based plan. 
BCBSA has concerns that the threshold of 5,000 enrollees is too low and does little to ensure 
that the plan selected is representative of a “typical” employer plan A more appropriate 
threshold may be a percentage of the small group market, such as at least 10 percent. 
 
Rationale:  
 
A “typical” employer plan should be representative of the benefits available for residents of a 
particular state with employer coverage in the small group market, should cover the 10 EHB 
categories and should be comprehensive major medical coverage. In addition, a “typical” plan 
should be a plan offered in recent years, to ensure the benefits are in line with current medical 
practice. Simply requiring a certain number of enrollees in a plan does not ensure that the plan 
selected is “typical” and can have different effects in a small versus a large state, where such a 
number could represent a vastly different percentage of the actual population with employer 
sponsored coverage. Self-insured plans should be excluded because some of these may not 
be “typical” in their benefit design and often have non-standard plan documents, which would 
make it difficult to evaluate and implement. 
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Issue #7 – Draft Example of an Acceptable Methodology for Comparing Benefits of a 
State’s EHB-Benchmark Plan Selection to the Benefits of a Typical Employer Plan: 
 
In a separately-released draft example methodology, CMS proposed that states using the first, 
second, or third EHB-benchmark plan option submit an actuarial certification and report from an 
actuary who is a member of the American Academy of Actuaries indicating that the plan 
selected is “equal in scope to the benefits provided under a typical employer plan.” 

 
The guidance provides a three step process for selecting a new EHB-benchmark plan and 
indicates that this process is one approach that actuaries may use. The three steps are:  

 
1) Select a typical employer plan, defined as an employer plan within a product that has 

enrollment of at least 5,000 individuals. The plan can be sold in either the large or small 
group market and in more than one state. Self-insured group plans with enrollment of at 
least 5,000 individuals in one or more state may also be utilized as the “typical employer 
plan.”  
 

2) Using reasonable actuarial assumptions, calculate the expected value of covering all of 
the benefits at 100 percent value in the “typical employer plan.”  
 

3) Compare the expected value of covering all of the benefits (at 100 percent value) in the 
“typical employer plan.” Actuaries should compare each applicable category of benefits 
in the “typical employer plan” to the same category of benefits in the EHB-benchmark 
plan. The EHB categories within the “typical employer plan” should have an expected 
actuarial value of 98 percent of the EHB-benchmark plan.  

 
CMS solicits comments, particularly from the actuarial community, regarding the draft approach 
for selecting a benchmark benefit plan outlined in the guidance. CMS asks if any additional 
information is needed to assist actuaries in completing the actuarial certification.  
 
Recommendation #1: 
 
BCBSA recommends the EHB-benchmark selection instructions indicate that the population 
used for comparison should be based on the state’s individual and small group demographics.  
We also recommend removing the examples using small group index rates for step 2. 

 
Rationale:  
 
Small group index rates are based on the small group market population. Both the individual 
and small group markets are impacted by EHBs and should be considered when developing 
the benchmark. In addition, the state weighted average index rate would represent all products 
and plans over all issuers in the state rather than the one plan chosen as the “typical employer 
plan”. 
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Recommendation #2:  
 
CMS should clarify Step 3 of its draft methodology by providing an upper boundary of 102 
percent in the comparison of EHB categories between the typical employer plan and the EHB-
benchmark plan.  
 

Rationale:  
 
Step 3 of the draft methodology indicates that “each applicable category of benefits in the 
“Typical Employer Plan” has an expected actuarial value of at least 98 percent of the State’s 
EHB-benchmark plan.” We believe the intent of this requirement is to ensure that the EHB-
benchmark and the typical employer plan are approximately equal in scope, as required by law. 
However, without an upper boundary, the EHB-benchmark plan could be substantially less 
generous than the typical employer plan.  
 
Issue #8 – Benefit Substitution: 
 
CMS proposes to revise the rules regarding EHB benefit category substitution by to allowing 
substitution to occur within the same EHB category and between EHB categories, as long as 
the substituted benefit is actuarially equivalent to the benefit being replaced and is not a 
prescription drug benefit. 

 
CMS solicits comments on this proposed change, including on whether other flexibilities with 
regard to substitution are needed and whether additional standards are necessary to assess 
the scope and quality of benefits being substituted between categories. CMS is particularly 
interested in comments on this proposal that provide examples of how issuers may be able to 
utilize this additional proposed flexibility to meaningfully substitute benefits between categories. 
CMS also seeks comment on examples of substitution that issuers would be interested in 
pursuing. 
 
Recommendation: 
 
BCBSA opposes the expansion of benefit substitution between categories at the issuer level.  
However, if CMS decides to move forward with this proposal, we strongly encourage CMS to 
maintain that pharmacy drug benefits may not be substituted. Further, we recommend that 
CMS require that states publicly post any requested issuer-level substitutions and allow for 
comment.  Final decisions should also be publicly posted in time so that all issuers are able to 
incorporate the change into their benefit packages for the upcoming year.   

 
Rationale:  
 
Having a level playing field is critical in a market where everyone can obtain coverage 
regardless of their health status. Allowing benefit substitution at the issuer level would be 
subject to gaming, as it would allow issuers to develop benefits packages that are not attractive 
to segments of the population that are high cost and/or not adequately reimbursed by risk 
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adjustment. The actuarial equivalence requirement that is referenced in the proposal does not 
address this concern, because actuarial equivalence is based on a standard population and 
does not account for the potential for adverse selection. 

 
Public notice and comment requirements would allow state insurance departments to make 
informed decisions on whether to allow these substitutions. This, coupled with allowing all 
issuers to adopt the new benefits, would allow for innovation while reducing the potential for 
gaming.   
 
We are further concerned that allowing issuers to substitute between EHB categories would 
result in unnecessary difficulty for both issuers and consumers. As benefits would not be 
uniform across plans, templates would be more difficult for issuers to file and the exchange 
presentation may not be uniform, making plan comparison more challenging for consumers. In 
fact, many of the differences would only appear in the notes section, if at all.   
 

20. Network Adequacy and Essential Community Provider Requirements (§§ 156.230, 
156.236 155.200)   
 
Issue #1 – Overall Approach: 

 
CMS proposes to continue to follow the approach it laid out in the Market Stabilization Final 
Rule, which affirmed the traditional role of states in overseeing their health insurance markets, 
in particular with respect to network adequacy and essential community provider provisions. 
This proposal also would apply to SBE-FPs. The Proposed Rule is silent on piloting the 
network breadth indicator on Healthcare.gov (a policy finalized in the NBPP for 2017 Final 
Rule).  In Plan Year 2018, CMS is piloting the indicator for hospitals, adult primary care, and 
pediatricians, in three states (ME, TN, TX). 

 
Recommendation:  
 
BCBSA strongly supported the approach to network adequacy adopted in the Market 
Stabilization Final Rule and applauds CMS for continuing this approach. 

 
Rationale:  
 
BCBSA strongly supports state-based regulation and believe networks are best developed and 
regulated at the state level. State-based requirements are better suited to provide adequate 
flexibility to allow for variations in state geography, demographics and market conditions.  

 
Issue #2 - Network Breadth Pilot: 

 
The network breadth pilot has been fraught with data issues, lacks a clear method for 
evaluation, and therefore adds an unnecessary regulatory burden. 
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Recommendation:  
 
BCBSA recommends CMS end the pilot and delete the current network breadth indicator. 
 
Rationale: 
 
The current network breadth indicator adds regulatory burden that is disproportionate to the 
benefits (if any) that it produces.  Though under test for a couple of years, the pilot has 
generated no evidence that consumers use the indicator.  If consumers were to use it, they 
would likely be misled because of problems with the methodology: the indicator relies on 
time/distance standards developed for Medicare Advantage that are not appropriate for the 
Marketplace population (relying on federal standards is also inconsistent with affirming the 
traditional role of states); and the indicator lacks any adjustment for provider quality.  
Consumers in rural counties could be particularly susceptible to flawed information because the 
methodology compares networks in remote rural counties surrounded by other rural counties to 
networks in rural counties that are adjacent to comparatively provider-rich metropolitan areas. 
 
Issue #3 – Machine-Readable Data Requirement: 
 
Requirements for machine-readable data are administratively burdensome, the underlying data 
schema is flawed, and the main use of the data (the provider look-up tool on Healthcare.gov) is 
of marginal value because of continuing problems with the tool – along with challenges working 
on process improvements – and because the data are redundant as more accurate directory 
information is directly available from each QHP issuer. 
 
Recommendation: 
 
BCBSA recommends CMS suspend the requirement for machine-readable data until it resolves 
problems that negatively affect the quality, utility, and clarity of the data, and establishes an 
effective, continuing process for addressing operational problems if the requirement is restored. 

 
Rationale: 
 
When the data schema was introduced in 2015, data experts commented that the schema 
needed to be fixed because it does not push the assignment of plan coverage and accepting 
new patients down to a lower level of granularity – yet the schema has changed hardly at all 
since.  Moreover, the provider look-up tool that uses these data continues showing false 
negatives (e.g., many in-network provider groups show up as not in the network).  Until CMS 
resolves these problems, using the machine-readable data will potentially mislead many 
consumers. 

 
 
 
 
 



 

52 

 

21. Other Considerations (Preamble)  
 

Issue #1 – Market-Driven Programs:   
 
CMS seeks comments on ways in which CMS can foster innovative market-driven programs 
that can improve the management and costs of care and that provide consumers with quality, 
person-centered coverage.  CMS also seeks comment on ways in which the agency can 
facilitate such innovation, and in particular on whether there are regulations or policies in place 
that CMS should modify in order to better meet the goals of affordability, quality, and access to 
care. 
 
Recommendation: 

 
In general, BCBSA recommends CMS foster innovation by safeguarding to the extent possible 
against further market concentration by providers and anticompetitive behaviors.  BCBS Plans 
have carried over innovations in paying for and delivering care to the exchanges from other 
lines of business, such as networks built around high-performing accountable care 
organizations (ACOs), and patient-centered medical homes empowered with timely access to 
data, tools, and analytical expertise.  Robust competition is essential to supporting these 
innovations in the exchanges, yet hospital and physician markets are becoming increasingly 
consolidated over time, causing prices to increase for consumers and other payers.  
 
In particular, two regulations stand out as meriting CMS’ attention. First, BCBSA recommends  
CMS eliminate the out-of-network requirement at § 156.230(e). Second, with regards to patient 
safety, we recommend CMS eliminate the documentation requirements at § 156.1110(b).  CMS 
should rely on parallel efforts (i.e., Joint Commission on Accreditation of Healthcare 
Organizations (JCAHCO) accreditation) to certify hospitals. 
 
Rationale:  
 
The out-of-network (OON) requirement imposes significant administrative costs on issuers; it is 
not feasible for issuers who do not use preauthorization/precertification; it creates disincentives 
for OON providers to negotiate with issuers; and it absolves hospitals (who have the greatest 
responsibility and knowledge) from any obligation to notify patients, as is required in the 
National Association of Insurance Commissioners (NAIC) Network Access and Adequacy 
Model Act.  The patient safety documentation standards unnecessarily impose significant 
regulatory burden on issuers because CMS could easily get the needed data from JCAHCO, 
which already collects these data. 

 
Issue #2 – Value-Based Insurance Design (VBID): 
 
CMS seeks comments on how CMS may encourage VBID within the individual and small group 
markets and ways to support issuers in using cost-sharing to incentivize more cost-effective 
enrollee behavior and higher quality health outcomes. CMS is interested in VBID that focuses 
on cost-effective drug tiering structures; address overused, higher-cost health services; provide 
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innovative network design that incentivizes enrollees to use higher-quality care; and promote 
use of preventive care and wellness services. CMS solicits comments on how CMS can better 
encourage these types of plan designs, and whether any existing regulatory provisions or 
practices discourage such designs. 
 
BCBSA notes that the maximum out-of-pocket (MOOP) can be a barrier to using benefit 
differentials to steer members to relatively high-performing providers. In addition, VBID designs 
typically do not fit cleanly into the main benefit categories on the plan management benefit 
templates.   
 
Recommendation: 
 
BCBSA supports VBID.  Recognizing that this is a fairly new concept, we urge CMS to be 
flexible in its requirements in order to accommodate designs that incorporate VBID principles.  
Two examples are: 
 
 CMS will need to be flexible and allow issuers to use the “notes” section of the Plan and 

Benefits Template to describe the positive enhancements of the benefits related to VBID 
designs. 
 

 CMS should establish that in a two-tier or three-tier network design – not only for QHPs, but 
for all non-grandfathered group health plans – plans have flexibility in how to accumulate 
cost-sharing among different tiers in compliance with state, local and federal regulations. 
For example, it should be permissible for only cost-sharing for benefits received through the 
first tier to accumulate to the MOOP. 

 
 CMS should clarify that in a two-tier or three-tier network design, consistent with current 

sub-regulatory guidance for VBID and preventive services, all health plans may impose a 
copayment for required preventive services when performed by a provider who is not in the 
first tier. 

 
Rationale:  
 
Given that many value-based concepts are very focused on a particular disease state, CMS 
needs to be flexible and allow insurers to use the notes section to describe the benefits. This 
would allow insurers the ability to describe these sometime nuanced designs in detail so that 
consumers who would benefit understand the enhancements.  
 
With respect to network design, under current sub-regulatory guidance for reference-based 
pricing (FAQs about ACA Implementation, Part XIX), the Departments will not consider a plan 
or issuer as failing to comply with the out-of-pocket maximum requirements because it treats 
providers that accept the reference amount as the only in-network providers.  Moreover, in later 
sub-regulatory guidance (FAQs about ACA Implementation, Part XXI), the Departments 
indicated they would consider various facts and circumstances when evaluating whether a 
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plan’s reference-based pricing design, or similar network design [emphasis added] used a 
reasonable method to ensure adequate access.   
 
BCBSA’s recommendation on flexibility in accumulating cost-sharing explicitly extends the logic 
of this sub-regulatory guidance to MOOP for tiered networks (i.e., tiered networks are a “similar 
network design”).  Clarifying that issuers may use the flexibility already accorded to them, using 
reference-based pricing or similar network design, would make it possible for issuers to offer 
products in the marketplace that achieve savings without limiting access to a broad swath of 
providers.   

 
Regarding preventive services, current guidance (FAQs about ACA Implementation, Part V, 
Q1) explains that in implementing the preventive health benefit requirements, the Departments 
recognized the important role that VBID can play and, therefore, issuers have the flexibility to 
steer patients toward a particular high-value setting for those preventive service by using, for 
example, copayment differences (e.g., no copayment for colorectal cancer preventive services 
only when performed in an in-network ambulatory surgical center).  Assuming that first tier 
providers are, by definition, offering higher value than providers in lower tiers, and that issuers 
will accommodate any individual for whom it would be medically inappropriate to have the 
preventive service provided by a Tier 1 provider, then the recommended clarification would 
build on the current recognition of the important role VBID can play. 

 
Issue #3 – HDHP/HSA Plans: 
 
Current IRS guidance limits the ability of high-deductible health plan-health savings account 
(HDHP-HSA) plans to use innovative benefit designs that increase access to high value 
services to manage chronic conditions. 
 
CMS would like to encourage issuers to offer HDHPs that can be paired with an HSA as a cost 
effective options for enrollees. CMS is particularly interested in exploring how to use plan 
display options on HealthCare.gov to promote the availability of HDHPs to applicants, and seek 
comment on how best to do so.   
 
Recommendation #1: 
 
BCBSA recommends CMS allow benefit designs for high-deductible health plans with coverage 
of benefits and services for the management of chronic diseases for all HDHP-HSA plans, 
including QHPs that are HDHP-HSA plans.  We urge CMS to work with the IRS to modernize 
the “preventive care safe harbor” under Section 223(c)(2)(C) of the Internal Revenue Code to 
include services and benefits, including medications, related to the management of chronic 
diseases. 
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Rationale:  
 

One-half of all adults have at least one chronic condition, and nearly one in three have multiple 
chronic conditions.14  Issuers are investing in innovative benefit designs to meet the needs of 
these patients.  Health insurance coverage with VBID elements are intended to lower cost-
sharing for high-value services and encourage patients to access evidence-based care – at low 
or zero cost to the patient.   
 
Unfortunately, there are barriers to applying VBID elements to HDHP-HSA coverage.  As of 
January 2016, nearly two million persons were covered under an HSA-qualified HDHP in the 
individual market and another two million persons in the small group market.15  These 
individuals have access to certain preventive care services at no charge to the patient 
regardless if an enrollee’s deductible has been met.  However, HDHP-HSA plans are prohibited 
from offering health care services and medications to manage chronic conditions on a pre-
deductible basis.  Updating the “preventive care safe harbor” will allow issuers to incorporate 
VBID elements into HDHP-HSA coverage.  This will improve access to evidence-based care to 
help patients manage their chronic conditions.   

 
Recommendation #2:   
 
BCBSA supports CMS including additional information on Healthcare.gov to educate 
consumers on requirements for HSAs and HDHPs. 
 
Rationale: 
 
Additional information on Healthcare.gov would help ensure consumers, employees and 
employers are aware of the opportunities and limitations of HSAs and HDHPs.  As additional 
resources are provided to consumers about setting up and contributing to an HSA, CMS should 
ensure Healthcare.gov directs interested parties to avoid placing new demands on call centers 
with an issuer or other entity that is not responsible for the HSA. At a minimum, Plan 
Compare’s Quick View should identify HSA-eligible plans as such, and should provide help text 
explaining HSAs.  

 
22. Minimum Essential Coverage (§§  156.602, 155.604) 
 

Issue:   
 
CMS proposes to expand the types of coverage designated as Minimum Essential Coverage 
(MEC) to include coverage under a CHIP buy-in program that provides identical coverage to 
that state’s CHIP program.   

                                                      
14 Centers for Disease Control and Prevention (CDC). CDC’s Chronic Disease Prevention System, 
https://www.cdc.gov/chronicdisease/about/prevention.htm.  
15 America’s Health Insurance Plans (AHIP). 2016 Survey of Health Savings Account – High Deductible 
Health Plans. February 2017.  
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Recommendation:   
 
BCBSA supports this proposal. 
 
Rationale:   
 
States have significant flexibility in how they operate a CHIP buy-in program, including the 
benefits offered and cost-sharing requirements; however, CHIP buy-in programs tend to mirror 
a state’s CHIP program. Because CHIP is already considered MEC, we see no issue extending 
this classification to coverage under a CHIP buy-in program.  
 

23. Quality Rating System (§ 156.1120)  
 

Issue:   
 
CMS is not proposing amendments to the Quality Rating System (QRS) in this Proposed Rule, 
but seeks comments as part of this rulemaking on types of social risk factors that may be most 
appropriate as well as the methods to account for social risk factors for QHP issuer quality 
reporting. (Examples of social risk factors include: low income subsidy; race and ethnicity; and 
geographic area of residence. Approaches to account for social risk factors include stratifying 
measure scores or risk adjustment of a particular measure.) CMS seeks comments on which 
social risk factors could be used alone or in combination, current data sources where this 
information would be available, and whether other data should be collected to better capture 
the effects of social risk. 
 
Recommendation:   
 
To avoid accounting for social risk factors in a way that has unintended consequences, BCBSA 
recommends CMS focus on ways to stratify measure scores, not risk adjusting the QRS for 
social risk factors. 

 
Rationale:  
 
In general, accounting for social risk factors in measuring performance is contentious.  On the 
one hand, failing to account for them may unfairly disadvantage providers and issuers serving 
disadvantaged populations.  On the other hand, accounting for them may dilute incentives for 
providers and issuers to improve performance for disadvantaged population. 
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Part 158 – Issuer Use of Premium Revenue: Reporting and Rebate Requirements 

 
24. Reporting of State and Federal Taxes in MLR and Rebate Calculations (§ 158.162) 

 
Issue:  
 
CMS seeks comments on whether to permit issuers to deduct federal and state employment 
taxes from premiums in their MLR and rebate calculations, including comments on whether 
CMS should instead amend the MLR regulations to collect the employment tax data separately 
from other tax data as an informational item on the MLR Annual Reporting Form to gather data 
to inform a decision regarding whether to amend the regulation for future years. 

 
Recommendation:   
 
BCBSA supports permitting a deduction from premiums for federal and state employment taxes 
in MLR and rebate calculations.  We do not believe these data need to be collected separately 
in the MLR report.  
 
Rationale:  
 
The ACA is very clear that federal and state taxes are to be excluded from premium in the MLR 
calculation and makes no mention of not including payroll taxes in this exclusion. Statutory 
language in Public Health Service Act (PHSA) § 2718 describes the MLR calculation an issuer 
uses to determine if a rebate is due to enrollees. Under the statute, the denominator of the 
equation is “the total amount of premium revenue (excluding Federal and State taxes and 
licensing or regulatory fees and after accounting for payments or receipts for risk adjustment, 
risk corridors, and reinsurance under sections 1341, 1342, and 1343 of the Patient Protection 
and Affordable Care Act) for the plan year.” The language “excluding Federal and State taxes” 
is clear and unambiguous and cannot be interpreted any other way.   
 
Regarding the question of whether the data need to be collected separately, BCBSA sees no 
value in breaking these expenses out separately. These expenses, like others, are subject to 
audit, and CMS can review them during their periodic audits. 

 
25. Treatment of Quality Improvement Activity Expenses (§§ 158.170, 158.221) 

 
Issue:   
 
Under the Proposed Rule, all issuers would be able to include 0.8 percent of earned premium 
in their MLR numerator as quality improving activity (QIA) expenses for the relevant state and 
market in lieu of tracking and reporting the issuer’s actual expenditures for QIA. Issuers that 
spend more than 0.8 percent of earned premium on QIA could opt to report their total QIA 
expenses.  
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Recommendation:   
 
BCBSA supports this proposal and recommends CMS also adopt changes to the MLR 
calculation to better account for issuers’ investments to improve quality and efficiency in care 
delivery, including: 1) properly recognizing anti-fraud efforts and investments; 2) QIA; and 3) 
development of new payment models that improve quality of care for patients. Finally, agent 
and broker commissions should be excluded from premium in the calculation. 
 
Rationale:  
 
CMS’ proposal allows issuers to judge whether it is worth the administrative effort to track 
quality improvement expenses, a process which is extremely burdensome and sometimes 
requires tracking of individual employees’ time spent on a specific task. In many cases the 
effort to track these expenses outweighs the expense but is necessary because the method 
used by the issuer to determine the amount is subject to audit by CMS. 
 
CMS also should change the MLR regulations to allow issuers to include the full cost of fraud 
prevention and detection programs, instead of limiting the amount that may be included to the 
amount of recoveries. This limitation fails to recognize that a major benefit of fraud prevention 
programs is the prevention of future fraudulent activities. Also, permitting issuers to include 
fraud prevention expenses in the MLR calculation is in line with the Administration’s emphasis 
on program integrity in this Proposed Rule.  
 
CMS also should modify the MLR calculation to allow proper classification of issuer 
investments in quality improvement and new care models – such as investments in patient 
engagement tools and partnering with providers to deliver care more effectively and efficiently.  
For example, issuers are currently making significant investments to address the opioid crisis, 
yet these expenditures do not appear to fit into the current definition of quality improvement 
activities.  
 
In addition, CMS should allow agent and broker commissions to be excluded from premium in 
the calculation, particularly because states and issuers will now be counting on them for 
increased outreach.  

 
26. Potential Adjustments to MLR for a State’s Individual Market (§§  158.301, 158.321, 

158.322, 158.330, 158.341, 158.350) 
 

Issue:   
 

CMS proposes to reduce the burden on states associated with requesting adjustments to the 
80 percent MLR standard in the individual market by simplifying the application process and by 
making it easier for the Secretary to grant state requests.  
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Recommendation:   
 

BCBSA supports providing more flexibility to states to set their own MLR ratio; however, we 
encourage CMS to adopt limitations on states attempting to adopt higher MLRs. 
 
Rationale:  
 
Under current regulations, states may request a variance to MLR requirements under certain 
circumstances. This proposal seeks to make the process easier, with the understanding that 
many states will request a relaxation of MLR requirements. However, there may be some 
states that seek to make MLR requirements more rigid.  
 
We also note that the Proposed Rule does not specify a timeline or effective date. If the change 
is for the 2019 benefit year, CMS needs to develop a process that informs issuers of a state’s 
having a lower MLR no later than January 31, 2018 as issuers are finalizing decisions on where 
they will and will not participate at that time and building rates based on their target MLRs. 
 

27. MLR and the 2017 Delay in the Health Insurance Tax  
 
Issue:   
 
Due to the 2017 moratorium on the HIT, if an issuer were in a MLR rebate situation, it would be 
returning the dollars it collected for HIT non-calendar year plans during 2017 to pay the 2018 
HIT associated with the months the coverage extends under that plan year into 2018. 
 
Recommendation:   
 
BCBSA recommends CMS allow issuers to defer premium collection for non-calendar plans for 
2017 MLR filings.  
 
Rationale:  
 
In the 2013 MLR filings, CMS allowed issuers to defer the premium collected for non-calendar 
plans in 2013 until 2014, and then include it in that year’s filing (i.e., consistent with accrual 
accounting principles).  Given that the situation for 2017 MLR reporting is identical to 2013, 
except that the magnitude is larger as the HIT now represents a greater percentage of 
premium, BCBSA requests CMS allow issuers to defer premium collection for non-calendar 
plans for 2017 MLR filings in the same manner as it did for 2013.  
 

 


