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November 22, 2017 
 
Submitted via the Federal eRulemaking Portal: http://www.regulations.gov 
 
Acting Secretary Eric D. Hargan and Administrator Seema Verma 
Centers for Medicare and Medicaid Services 
U.S. Department of Health and Human Services  
Attention: CMS–9930–P 
Room 445-G, Hubert H. Humphrey Building 
200 Independence Avenue, SW  
Washington, DC 20201 
 
Re:   HHS Notice of Benefit and Payment Parameters for 2019 Proposed Rule 
 
Dear Acting Secretary Hargan and Administrator Verma:  

 
Aetna appreciates the opportunity to comment on the Notice of Benefit and Payment Parameters 
for 2019 Proposed Rule (“Proposed Rule”), published by the Centers for Medicare & Medicaid 
Services (“CMS”), U.S. Department of Health and Human Services (“HHS”), on November 2, 
2017.   
 
We support efforts to stabilize the individual health insurance market, as well as the broader goal 
of providing consumers with more affordable choices across the health care system that promote 
value and meet their diverse needs. Specifically, we support immediate action to: 
 

• Return regulatory authority to the states; 
• Fund cost sharing reduction subsidy payments; 
• Repeal the Health Insurer Fee, which drives up premiums across the health care system; 
• Create an effective federal funding mechanism, such as reinsurance, to help address the 

one percent of individual enrollees who drive almost half the claims costs in that market; 
while 

• Maintaining provisions that protect those with pre-existing conditions 
 
The proposed rule takes several important first steps in this direction. Specifically, we support the 
increased flexibility provided to states in the areas of medical loss ratio (“MLR”), rate review, and 
essential health benefits (“EHBs”).  We also appreciate HHS’ efforts to improve the MLR and rate 
review programs to more accurately reflect the realities of the health insurance markets, and we 
are encouraged by the positive strides HHS has taken to improve the risk adjustment program.   
 
However, given the current instability in the individual health insurance market, more work is 
needed to ensure the availability of affordable coverage in this market. It will take the combined 
efforts of both the Administration and Congress to ensure a stable individual health insurance 
market in 2019 and beyond. The most urgent need is for market stabilization funding. Aetna has 
found that just one percent of our enrollees accounted for 46 percent of our claims costs (2016 
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data); such trends are clearly unsustainable. Without a federal reinsurance program, we believe 
we will continue to see large premium increases and fewer choices for consumers.    
 
In reference to the proposed rule, we support CMS’ proposals including:  
 MLR: 

o Allowing issuers to deduct federal and state employment taxes from premium 
revenue in the denominator of the MLR formula.   

o Providing issuers the option of using fixed “safe harbor” amount for quality 
improvement activities (“QIA”), but we recommend setting the threshold amount 
equal to 1 percent of premiums for the commercial market. 

o Allowing states to adjust the individual market MLR standard below 80 percent 
when appropriate to help stabilize the market. 
 

 Rate review: 
o Exempting student health insurance from federal rate review, but we recommend 

making it effective for policy years beginning on or after July 1, 2018, rather than 
the proposed January 1, 2019 date, to align with typical student health insurance 
coverage timelines.   

o Raising the federal rate review threshold to reflect marketplace realities, but we 
recommend basing the new threshold on a reasonable estimate of the market 
average premium increase instead of on an arbitrary fixed percentage.  
 

 Essential Health Benefits (EHBs): 
o Giving states more flexibility in setting benchmark plans, but we recommend: 

 Providing more lead time for EHB changes for the 2019 plan year; and  
 Limiting states to changing to their benchmarks less frequently than 

annually. 
 

 Risk Adjustment: 
o Refining the risk adjustment mechanism; 
o Improving the risk adjustment data validation (“RADV”) process. We do 

recommend adding the option for basing the default RADV error rate on an issuer’s 
parent’s aggregate error rate for issuers who are exempt from hiring an initial 
validation auditor or submitting initial validation results.    

 
We discuss these recommendations in more detail in the attached Appendix. Aetna appreciates 
the opportunity to comment on this Proposed Rule.  We would be happy to respond to any follow-
up questions you may have. 
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Sincerely, 

 
Steven B. Kelmar 
Executive Vice President, Corporate Affairs 
Aetna 
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Appendix 

HHS Notice of Benefit and Payment Parameters for 2019 Proposed Rule 
Aetna, Inc.’s Detailed Comments 

 
I. MLR 

 
We support HHS’ proposal to change the MLR formula to truly capture health insurance 
issuers’ expenses and efforts to improve quality. The Notice solicits comments on whether 
issuers should be allowed to deduct Federal and State employment taxes from premiums in 
their MLR and rebate calculations. Section 2718(b)(1)(A) of the Public Health Service Act 
states that federal and state taxes will be excluded from premium revenue in the denominator 
of the MLR calculation.  The statute does not exclude employment taxes from the definition of 
federal and state taxes.  Therefore, allowing issuers to deduct federal and state employment 
taxes is supported by the statute and legislative intent.  Moreover, allowing issuers to deduct 
employment taxes from their premium revenue allows the MLR formula to reflect the actual 
revenue issuers receive.  
 
 Recommendation:  Allow issuers to deduct federal and state employment taxes 

from premium revenue in the denominator of the MLR formula.   
 
Aetna fully supports the proposal to  allow carriers the option to report quality improvement 
activity expenses as a single fixed percentage of premium with conforming amendments to 
§158.170(b) (Allocation of expenses).  The proposal would allow issuers to simplify their MLR 
accounting practices, reduce administrative costs and allocate their scarce resources to other 
productive activities.      
 
As recognized by the proposed 2019 Notice of Benefit and Payment Parameters (“2019 
NBPP”), identifying, tracking and reporting QIA expenses require substantial effort by issuers. 
QIA data has never been tracked as part of issuers’ accounting practices or statutory filings 
prior to the ACA.  In addition, the MLR rules are not clear as to what level of rigor or 
quantitative analysis is needed in order to substantiate QIA expenses. Moreover, QIA activities 
are often ingrained in so many different parts of many issuers’ organization that it can be 
difficult to create a cost accounting method to isolate each QIA activity for reporting. In light of 
these challenges, the proposed rule provides an alternative to issuers potentially having to 
create new procurement, provider contracting and cost-accounting systems and/or develop 
sophisticated and expensive computer programing to track QIA expenses. 
 
Appropriate Percentage Standard 
 
Aetna would, however, recommend that issuers be allowed the option to report 1.0 percent of 
earned premium in their MLR numerator as QIA expense instead of 0.8.  A 1.0 percent option 
is in line with HHS “low” estimate of what issuers would spend on QIA in the technical 
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appendix to the MLR Interim Final Rule.1  In addition, as shown in the chart below, this 
percentage is in line with several past commercial filings by issuers and would not be 
considered an outlier.  Moreover, allowing issuers an option to use 1.0% would not create a 
disincentive to issuers, who like Aetna, are currently under 1.0% and plan to expand QIA 
activities in the near future.    

      
QIA as a Percentage of Premium    
  2013 2014 2015 
Aetna 0.9% 0.9% 0.7% 
Blue Cross and Blue Shield of Florida, Inc. 0.8% 0.7% 0.6% 
Blue Shield of California Group 0.9% 0.9% 0.8% 
HUMANA GRP 2.0% 1.6% 1.4% 
UnitedHealth Group 1.0% 0.9% 1.0% 
Wellpoint Inc. Grp 0.8% 0.9% 0.9% 

 
We note that it is likely that some issuers are currently spending more than 1.0 percent of 
premium on QIA activities but given the difficulties outlined above are conservative in their 
reporting. (In the MLR Final Rule, HHS stated that the mid-point QIA estimate for issuers was 
3.0 percent of premium with the high being 5.0%).    
 
Two Technical Points 
 
Aetna would recommend that the final 2019 NBPP address two additional technical points.   
 
First, an issuer may choose to report QIA as an actual percentage in prior years one and two 
and then elect the option to report on a fixed basis for year three. In such a case, we would 
request that the rule make it clear that an issuer when reporting prior years one and two have 
the option to restate QIA data on a fixed percentage basis as well as part of its rolling three 
year data set.  
 
Second, Aetna requests that the final 2019 NBPP mention the fact that this option is not 
intended to apply to the separate Medicare MLR rule.  As explained below, QIA expenses are 

                                                           
1 Health Insurance Issuers Implementing Medical Loss Ratio (MLR) Requirements, Interim Final 
Rule, 75 Fed. Reg. 74864, 74900 (Dec. 1, 2010); Office of Consumer Information and Insurance 
Oversight, Interim Final Rule for Health Insurance Issuers Implementing Medical Loss Ratio 
(MLR) Requirements under the Patient Protection and Affordable Care Act (OCCII-9998-IFC), 
Regulatory Impact Analysis, Technical Appendix (Nov. 22, 2010), p. 16. 
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typically higher for Medicare plans and if a similar option was developed for those plans the 
percentage applied should be meaningfully higher.   
 
CFR §158.221 should not be extended to Medicare Advantage Organizations and Prescription 
Drug Plans (collectively MA/PDP Plans).  Aetna suggests that if CMS considers amending 
CFR §422.2430 and CFR §423.2430 to apply proposed standard QIA allocation from CFR 
§158.221 to MA/PDP Plans, that CMS undergo MA/PDP Plan specific research to determine 
the appropriate standard for QIA allocation.  MA/PDP Plans offer a significant slate of QIA 
programs that are embedded within the regulatory framework of Medicare Advantage and Part 
D (e.g. Stars, HEDIS, CAHPS Survey, and Medication Therapy Management) or are offered to 
plan members with use of Stars bonus dollars and bid dollars.    
 
We believe this clarification would be helpful since the Medicare MLR rule often states that it 
follows the principles of the Commercial MLR rule.     
 
 
 Recommendation: Finalize a QIA amount as 1.0 percent of premium and confirm 

that this amount only applies to the commercial market.   
 

Finally, we support HHS’ proposal to allow a state to adjust the individual market MLR 
standard when the state demonstrates that there is a reasonable likelihood that a lower MLR 
standard could help stabilize the individual market.   

 
 Recommendation: Finalize as proposed. 

 
II. Rate Review 

 
We strongly support HHS’ proposal to exempt student health insurance from the federal rate 
review requirements.  Student health insurance is, by nature, different from other coverage in the 
individual market.  HHS has recognized the unique nature of student health insurance and has 
previously exempted student health insurance from the single risk pool, guaranteed availability, 
and guaranteed renewability requirements.  We also agree with HHS that student health 
insurance coverage is written and sold more like large group coverage, and institutions of higher 
education that offer student health insurance coverage are well informed with significant 
purchasing power.  Exempting student health insurance from the federal rate review requirements 
reduces operational burden for issuers and HHS, while permitting states to exercise oversight 
when a state considers it necessary; accordingly, we fully support this proposal. 
 
We do, however, recommend that HHS consider making the effective date for this change sooner, 
to align with typical student health insurance policy years.  As HHS knows, student health 
coverage is generally not a calendar year product.  We believe it would be more beneficial to 
finalize this change effective for policy years beginning on or after July 1, 2018, to align with 
typical student health insurance policy terms.    
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 Recommendation: Finalize the proposal to exempt student health insurance from 
federal rate review, but change the effective date to encompass policy years 
beginning on or after July 1, 2018, instead of those beginning on or after January 1, 
2019.   

 
We also support HHS’ proposal to increase the “subject to review” federal rate review threshold.  
However, HHS should consider setting the subject to review threshold to the market average 
increase in each market.  This would allow states and HHS to better focus time and resources on 
rate increases that are unusually high, which we believe is a better proxy for possibly 
“unreasonable” increases than any fixed percentage that HHS could select.  
 
 Recommendation: Base the federal rate review threshold on a reasonable estimate 

of the market average increase instead of an arbitrary fixed percentage.  
 

III. EHB 
 
We appreciate HHS’ efforts to expand state flexibility and preserve states’ traditional roles of 
making the best choices for their health insurance markets.  Therefore, we generally support the 
proposal to give states the option to choose their EHB benchmarks beginning in plan year 2019.  
However, we are concerned that states’ ability to choose – and change – their EHB benchmarks 
annually would exacerbate market instability.  In order to properly predict and price for risk, 
issuers must understand benefit requirements, and must do so nearly two years before the benefit 
plan year.  Continually changing benefit requirements undermines the market by adding 
unnecessary unpredictability.  Issuers need time to design coverage options that comply with EHB 
requirements – both to ensure they offer the required EHBs in the individual and small group 
markets, as well as to ensure their benefits in all markets comply with requirements such as the 
prohibition on annual and lifetime dollar limits on EHBs. In addition, predictability of the market 
rules is a key factor in ensuring market stability. If the EHB benchmarks change annually, it 
provides one more unnecessary source of regulatory uncertainty. Therefore, we ask HHS to 
finalize the rule so any changes to state EHB benchmarks are made with enough time for issuers 
to confirm that their plan designs fulfill any new requirements, and encourage states to change 
their benchmarks less frequently than annually. 
 
 Recommendation: Providing more lead time for EHB changes for the 2019 plan year 

and limiting states to changing to their benchmarks less frequently than annually. 
 

IV. Risk Adjustment 
 
The Proposed Rule’s proposed changes to the risk adjustment program are positive steps in the 
right direction.  With respect to RADV, we support HHS’ proposal to exempt an issuer with 500 
billable member months or fewer from hiring an initial validation auditor or submitting initial 
validation results.  Further, while in some situations it may be effective to base the default error 
rate on the lower of either the national average negative error rate, or the average negative error 
rate within a state, in other situations, it may be more logical to base the default error rate on the 
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issuer’s parent’s aggregate error rate.  We therefore recommend that HHS add this option as a 
third alternative upon which to base the default error rate.  
 
 Recommendation:  Add a third alternative upon which to base the default error rate.  

The default error rate should be based on the lowest of (1) the national average negative 
error rate; (2) the average negative error rate within a state; or (3) the issuer’s parent’s 
aggregate error rate.  

 
 


