
 
 
 
 
 
        

August 1, 2018 
 
By E-Mail 
Jim Bowman, Esq.  
O’Melveny & Myers LLP 
400 South Hope Street, 18th Fl. 
Los Angeles, CA 90071 
 

Re: CID 18-46 to Anthem, Inc. 
 
Dear Mr. Bowman: 

In response to your July 26 email, and to avoid another delay to the completion of 
testimony on the remaining topics in CID 18-46, we write to further clarify our position on 
Anthem’s efforts to limit the scope of testimony by its corporate representative.  As set forth 
below, while we are amenable to reasonable limitations on the scope of testimony as well as 
Anthem’s putting its scope-based objections on the record for subsequent adjudication if needed, 
we see no basis for Anthem to avoid testimony on issues central to this FCA investigation — for 
example, the validity of the diagnosis codes it submitted based on provider claims — or to delay 
such testimony by insisting on complete agreements on scope in advance of a deposition. 

As a starting point, we have been clear with you that this investigation is focused on 
the type of conduct at issue in the United Healthcare litigation, i.e., whether Anthem executed its 
“retrospective [chart] reviews … deliberately to avoid identifying erroneously submitted 
diagnosis codes that might otherwise have been identified with reasonable diligence.”  U.S. ex 
rel. Swoben v. United Healthcare Ins. Co., 848 F. 3d 1161, 1167 (9th Cir. 2016).  Specifically, 
we seek to determine whether Anthem conducted its “retrospective [chart] reviews by not 
causing the previously submitted diagnosis codes that were unsupported by the retrospective 
reviews to be corrected and withdrawn from the Government” so that “the retrospective [chart] 
reviews would only increase, and not decrease, the number of diagnoses … in order to increase 
capitated payments paid by the Government.” Id. at 1173-74 (emphasis added); accord U.S. ex 
rel. Poehling v. UnitedHealth Group, 2018 WL 1363487, at *12 (C.D. Cal. Feb. 12, 2018) 
(United’s alleged failure to withdraw invalid provider-submitted diagnosis codes shows “that [it] 
knowingly avoided obligations to repay CMS by failing to delete invalid diagnosis codes [] and 
that such failure was material”).  Indeed, Anthem stopped extending its tolling agreement once it 
learned that the Government intends to assert FCA claims against Anthem if this investigation 
reveals a pattern of conduct similar to what occurred in the United Healthcare cases.  

Topics 3(iii), 4, and 5 in CID 18-46 seek testimony regarding (i) the internal auditing 
procedures Anthem used to determine what diagnosis codes to submit to CMS for certain sample 
beneficiaries; (ii) Anthem’s policies, procedures, and training for ensuring that its submissions to 
CMS are valid and supported by medical records; and (iii) the personnel Anthem relied on to 
ensure compliance with those policies, procedures, and training.  Anthem’s objections to these 
topics — including vagueness, ambiguity, and burden — are unsupported and meritless in light 
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of the fact that, during the relevant period, Anthem submitted annual attestations certifying that 
“all information submitted to CMS [i.e., including diagnosis codes] is accurate, complete, and 
truthful.” See, e.g., Anthem_DOJ_2071.  If Anthem had a good-faith basis to make the 
certification it did to CMS, then it cannot now assert an inability either to understand what these 
topics mean or to explain what policies, procedures, training, and personnel it relied on to ensure 
the validity of diagnosis data it submitted to CMS.  

Nonetheless, in the interests of timeliness and in the hope of obviating the need to 
litigate a petition to enforce, we are willing to limit the scope of these topics so that the 
deposition can be scheduled in August.  First, we are willing to limit our questions to the same 
four beneficiaries we previously agreed on for previous topics.  Second, we are willing to limit 
the upcoming deposition to the policies, procedures, training, and personnel that Anthem relied 
on to ensure the validity and supportability of diagnosis data it submitted to CMS based on the 
provider-submitted claims and Anthem’s retrospective chart review program.1  

Finally, we see no basis for Anthem to demand that all questions about the scope of 
testimony be resolved in advance of this deposition.  As we noted in our June 28 letter, if 
Anthem believes that a question exceeds the scope of the deposition topics or seeks a response 
that should not be binding on the company, it can object to the question and thereby preserve its 
claim that the question exceeds the scope of designation.  See Fed. R. Civ. P. 30(c)(2); see also 
Lutes v. Kawasaki Motors Corp., USA, 2014 WL 657712, at *3-4 (D. Conn. Feb. 20, 2014); 
Falchenberg v. New York State Dep’t of Educ., 642 F. Supp. 2d 156, 164 (S.D.N.Y. 
2008), aff’d, 338 F. App’x 11 (2d Cir. 2009).  

Please advise us promptly — and no later than August 8, 2018 — whether Anthem 
intends to produce a corporate representative witness on an agreed-upon date during the weeks of 
August 20 (with the exception of August 24) or August 27 to offer testimony on Topics 3(iii), 4, 
and 5 in CID 18-46.  If Anthem continues to refuse to produce such a witness, we intend to file a 
petition to enforce the CID to obtain Anthem’s testimony on these remaining topics.  

Thank you for your attention to this letter.  

       Most sincerely, 

GEOFFREY S. BERMAN 
United States Attorney 

 
By:   /s/   . 

LI YU 
RACHAEL L. DOUD 
PETER ARONOFF 
Assistant United States Attorneys 
86 Chambers Street, 3rd Floor 
New York, New York 10007 
Tel. (212) 637-2734/3274/2697 

                                                      
1  In other words, we would not be seeking corporate representative testimony about 

policies, procedures, training and personnel that Anthem used to ensure validity of the diagnosis 
data it submitted to CMS as result of other programs like the in-office or at-home visits. 


