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August 8, 2018 

VIA EMAIL AND FEDEX 
 
FOIA CONFIDENTIAL TREATMENT REQUESTED 
 
BY ANTHEM, INC. 
 
Assistant United States Attorney Li Yu 
Assistant United States Attorney Rachael Doud 
Assistant United States Attorney Peter Aronoff 
United States Attorney’s Office for the Southern District of New York 
86 Chambers Street, 3rd Floor 
New York, New York 10007 
 

Re: Civil Investigative Demand No. 18-46 

Dear Mr. Aronoff: 

 I write in response to your August 1, 2018 letter and in further response to SDNY’s July 
25, 2018 email proposing that we move forward with the depositions on Topics 3(iii), 4, and 5 — 
the remaining topics for the March 22, 2018 Civil Investigative Demand No. 18-46 — despite our 
continued disagreement regarding the proper scope of these topics. 

 We appreciate the proposal in your August 1 letter, after we have repeatedly raised 
concerns with you regarding the unworkable scope of these topics, to narrow the scope of the 
requested testimony.  Nevertheless, we believe that significant problems persist in the scope of 
the topics proposed in your letter, including the fact that the topics you have proposed (above 
and beyond what Anthem has offered for testimony on these topics) have no connection to the 
subject matter of your investigation.  Further, the modified topics proposed in your letter 
continue to be substantially overbroad, requiring detailed testimony about complex business 
processes involving dozens of Anthem witnesses and multiple Anthem departments and 
business units over an eight-year period.  In contrast, Anthem’s proposal to address these 
topics (tailoring them to testimony regarding the practices and procedures used to ensure the 
accuracy of codes submitted through the Anthem Chart Review Program) is closely tied to the 
areas that you have confirmed are the focus of your investigation. 

 In your August 1 letter, you confirmed that your investigation is targeted at Anthem’s 
chart review program and determining whether it compared the results of its chart reviews 
against other codes on file with CMS (to assess the accuracy of those prior codes), rather than 



  

 

 2 

an investigation into other supplemental programs or into the overall accuracy of the millions of 
diagnosis codes that Anthem routinely receives from healthcare providers and then submits to 
CMS: 

[W]e have been clear with you that this investigation is focused on … whether 
Anthem executed its “retrospective [chart] reviews … deliberately to avoid 
identifying erroneously submitted diagnosis codes that might otherwise have 
been identified with reasonable diligence.”  U.S. ex rel. Swoben v. United 
Healthcare Ins. Co., 848 F.3d 1161, 1167 (9th Cir. 2016).  Specifically, we seek 
to determine whether Anthem conducted its “retrospective [chart] reviews by not 
causing the previously submitted diagnosis codes that were unsupported by the 
retrospective reviews to be corrected and withdrawn from the Government” so 
that “the retrospective [chart] reviews would only increase, and not decrease, the 
number of diagnoses … in order to increase capitated payments paid by the 
Government.”  

(August 1, 2018 Letter at 1.) 

Your statement is consistent with what DOJ Trial Attorney Carol Wallack told us at the 
outset of the government’s investigation in December 2016, as well as what your colleagues, 
AUSAs Li Yu and Rachael Doud, have consistently confirmed through SDNY’s investigation — 
i.e., that the focus of this investigation is on Anthem’s chart review program and whether 
Anthem compared the results of its chart reviews against codes that were already on file with 
CMS to identify potentially unsupported codes.  

 You suggest in your letter that, after it learned that the government was focused on its 
chart review practices, Anthem somehow stopped cooperating with the government’s 
investigation, electing not to toll the statute of limitations for any future claims that may be 
brought by the government.  Your characterization is not accurate.  Anthem has understood, 
since it received the first CID from the government in December 2016, that the government was 
focused on its chart review practices.  With that understanding, Anthem has cooperated fully 
with the government’s investigation from the outset, providing documents and extensive 
interrogatory responses, and initially agreeing to toll the statute of limitations to allow the 
government additional time to investigate.  In early 2018, however, DOJ informed Anthem that a 
“decision to move forward has been made” and that SDNY would move forward with “drafting 
the complaint and filing the case” against Anthem related to its chart review practices.  Given 
that the government had already made a decision to file a complaint, and intended to use the 
remainder of its investigation to prepare to file that complaint, Anthem understandably and 
reasonably determined that continuing to toll the statute of limitations for an extended period 
was neither necessary nor appropriate.  In an attempt to force Anthem to reconsider, SDNY 
prosecutors suggested that your office would take adverse factual inferences against Anthem 
during its investigation unless it agreed to further extend the statute of limitations.  Despite these 
improper threats, Anthem maintained its position regarding tolling. 

 Even as the government made clear that it intended to draft a complaint and file a case, 
Anthem has remained cooperative with the government’s investigation.  After SDNY served 
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Anthem with a second CID (seeking deposition testimony – CID No. 18-46), Anthem engaged in 
extensive discussions with SDNY, explaining in a March 31, 2018 letter several problems with 
the proposed scope of the deposition topics and proposing alternatives that it believed 
addressed the focus of the government’s investigation.  After numerous constructive meet and 
confer discussions regarding some of the topics (Topics 1, 2, 3(i), and 3(ii)), Anthem provided 
two corporate designee witnesses for two full days of deposition testimony on those topics.  
Regarding the remaining topics (Topics 3(iii), 4, and 5), Anthem has explained in great detail the 
problems with the scope of those topics and has repeatedly offered to meet and confer with 
SDNY to resolve these concerns and move forward with the testimony just as it did with the 
other topics in the deposition notice.  In all, over the past year and a half of the government’s 
investigation, Anthem has answered close to 50 interrogatories (including subparts), provided 
extensive deposition testimony, and produced over 103 gigabytes of document and data 
regarding the results of Anthem’s chart review program and the RAPS data Anthem submitted 
to CMS. 

For Topic 3(iii), you originally sought testimony regarding the processes and procedures 
that Anthem used to determine which diagnosis codes to submit to CMS, a topic completely 
untethered to retrospective chart reviews and not tailored to determining whether Anthem 
compared the results of its chart reviews against diagnosis codes that had previously been 
submitted to CMS.  Further, this topic called for testimony regarding business practices across 
Anthem’s regions and various subsidiaries, including programs involved in data submission and 
claims processing.  The practical consequence of the overbroad scope of this topic meant that 
Anthem would be required to provide literally dozens of witnesses to address business practices 
that had no bearing whatsoever to the area under investigation by the government.  Finally, your 
suggestion that the topic’s breadth could be addressed by simply limiting the focus to the 
specific codes submitted for 12 sample members was unhelpful, as there were more than 8,600 
diagnosis clusters submitted for those members during the relevant time period. 

For Topics 4 and 5, you similarly sought testimony regarding the policies, procedures, 
and training that Anthem expected employees and contractors (including subsidiaries, 
contractors, vendors, and providers) to follow to ensure that all diagnosis codes submitted to 
CMS were supported by medical records.  Again, these topics were not limited to the Anthem 
Chart Review Program or whether Anthem used the results of its chart reviews to assess the 
accuracy of previously submitted codes.  As with the above topic, Topics 4 and 5 instead 
addressed the accuracy of any codes submitted by Anthem, from any source, and thus required 
testimony regarding the practices followed by thousands of contracted providers, numerous 
vendors, and several subsidiaries over an eight-year period. 

Given the overbroad scope of these requests, the fact that they would require dozens of 
witnesses and several months to provide accurate and complete testimony, and the very 
specific focus of the government’s investigation, Anthem proposed alternative testimony that 
was tailored to the subject matter of the government’s investigation, namely, Anthem’s Chart 
Review Program: 
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• For Topic 3(iii), Anthem suggested that it provide a witness or witnesses to 
describe the processes and procedures that it used to confirm that the diagnosis 
codes submitted by its vendor (Verscend) to Anthem for submission to CMS 
through the Anthem Chart Review Program were supported by medical records.  
Further, given concerns about changing procedures during open periods (where 
the time to submit codes was not yet closed), Anthem proposed focusing the 
testimony on such practices for the 2013 through 2015 Project Years, covering 
dates of service from 2012 to 2016.  Finally, consistent with the parties’ 
agreement for other subtopics under Topic 3, Anthem sought to limit testimony 
for Topic 3(iii) to the same four Anthem beneficiaries previously agreed upon for 
Topics 3(i) and 3(ii).   
 

• For Topics 4 and 5, Anthem proposed that it provide a witness or witnesses to 
describe the policies, procedures, and training that it expected its employees, 
and its chart review vendor (Verscend), to follow in determining whether 
diagnosis codes extracted by Verscend through the Anthem Chart Review 
Program were submitted in accordance with CMS program requirements and 
industry coding standards.  

In Anthem’s June 29, 2018 Objections and Responses to CID No. 18-46, we suggested 
that if this proposal was acceptable to the government, Anthem could identify the appropriate 
witnesses and move forward with scheduling for the requested deposition testimony.  We also 
suggested that we have a meet and confer conference between the parties, so that if these 
proposed topics were not acceptable, we could work together to address the problems with the 
original scope of the topics and determine appropriate areas for testimony. 

 You rejected this proposal without offering any explanation, asserting that Anthem could 
not “arbitrarily” seek to limit the scope of the topic and ignoring Anthem’s invitation to meet and 
confer regarding the scope of the deposition testimony.  Only after Anthem made clear that it 
would not go forward with testimony unless the problems with the original scope were 
addressed did you finally make an effort to address the overbroad scope of the topics and the 
concerns Anthem had raised.   

In your August 1 letter, you appear to partially accept the topics that Anthem proposed in 
its June 29, 2018 Objections and Responses (i.e., policies, procedures, and training that 
Anthem relied on to ensure the validity of diagnosis data it submitted to CMS through the 
Anthem Chart Review Program), but your response omits key limitations, such as the narrowed 
time period and the exclusion of testimony regarding the various practices of Anthem’s 
thousands of contracted providers and vendors uninvolved in chart reviews, that are necessary 
to focus the testimony to the subject matter of your investigation (i.e., Anthem’s chart review 
program) and ensure that the testimony can proceed in a timely manner.  (August 1, 2018 Letter 
at 2.) 

In addition to this area of testimony, however, you demand that Anthem also provide 
testimony regarding any process, procedure, or training that it relies on to ensure that diagnosis 
data submitted to CMS from provider-submitted claims is also accurate.  (Id.)  This suggested 
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topic has no connection to the stated focus of your investigation (whether Anthem compares the 
results of its chart reviews against claims already on file with CMS) and instead appears to be a 
broad, unfocused inquiry into the overall accuracy of millions of codes that Anthem submits to 
CMS each year.  Your August 1 letter, while demanding that Anthem agree to provide a witness 
or witnesses to testify about this sweeping topic or face a motion to compel, offers no 
explanation of how this suggested topic relates to the stated subject matter of the government’s 
investigation.  Thus, it is strange to us that your August 1 letter makes clear that the focus of 
your investigation is on Anthem’s chart review practices, while at the same time threatens a 
motion to compel unless Anthem agrees to provide a witness to testify about a broad array of 
areas that have no connection whatsoever to chart reviews. 

 Your blithe suggestion that Anthem simply make its objections to the scope of these 
topics during the deposition itself “for subsequent adjudication if needed” (id. at 2) is not a 
workable solution.  There is clear authority that an agreement between the parties, or resolution 
by the court, on the scope of the topics prior to Rule 30(b)(6) deposition testimony is essential.  
See, e.g., Int’l Broth. of Teamsters, Airline Div. v. Frontier Airlines, Inc., 2013 WL 627149, at *6 
(D. Colo. 2013) (“Because of the unique prerequisite that Rule 30(b)(6) deposition topics must 
be identified in advance, disputes about the topics are most effectively addressed in advance of 
the deposition.”).  Agreement on the proper scope of the topics is necessary, not only so that we 
can identify and prepare an appropriate corporate designee, see Reed v. Bennett, 193 F.R.D. 
689, 692 (D.Kan. 2000) (“Where ... the [deponent] cannot identify the outer limits of the areas of 
inquiry noticed, compliant designation is not feasible”), but also to avoid needlessly consuming a 
court’s time in later sorting out whether testimony is binding on Anthem, see, e.g., Falchenberg 
v. N.Y. Dept. of Educ., 642 F. Supp. 2d 156, 164 (S.D.N.Y. 2008) (“Questions and answers 
exceeding the scope of the 30(b)(6) notice will not bind the corporation, but are merely treated 
as the answers of the individual deponent.”)   
 
 In sum, Anthem has proposed a scope for these topics that is tailored to the subject 
matter of your investigation and is prepared to move forward with identifying witnesses and 
scheduling the testimony on that subject matter.  The government, while accepting portions of 
that proposed testimony, has otherwise refused reasonable limitations (such as time period 
limitations) that are necessary to ensure that the testimony can proceed in a timely fashion and 
has proposed additional and exceedingly broad areas for testimony that have no connection to 
the stated purpose of its investigation.  Anthem reiterates its willingness to move forward with 
depositions on the topics as proposed in its June 29, 2018 Objections and Responses.  If that is 
not acceptable to the government, Anthem again requests that we schedule a meet and confer 
so that we can hear your concerns and work constructively toward a workable scope for these 
topics that avoids the need to burden the court with motions practice. 
 
 Accordingly, please let us know whether the proposed scope of testimony is acceptable.  
If not, please provide dates next week when you are available for a call regarding these topics. 
 
Best, 
 
/s/ 
 
Jim Bowman 

 

 


