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June 14, 2017 

 
VIA FAX (202) 273-6163 and Express Mail 
 
Honorable Jan R. Frye 
Deputy Assistant Secretary for Acquisition and Materiel Management 
Department of Veterans Affairs 
810 Vermont Avenue, NW. 
Washington, DC 20420 
 

Re:   Agency Level Protest Of Decision To Make A Sole Source Award To 
Cerner Corporation Based On Public Interest 

 
Dear Mr. Frye: 
 

In accordance with FAR § 33.102 and Veterans Administration Acquisition 
Regulation § 833.103, CliniComp, International Inc. (“CliniComp” or “CCI”), 9655 Towne 
Centre Drive, San Diego, CA 92121 hereby timely protests the decision of Secretary Shulkin 
to make a sole source award for an  Electronic Health Records (“EHR”) system to Cerner 
Corp. 

 
The following are extracts from a VA Press Release dated June 5, 2017: 
 
 “Today U.S. Secretary of Veterans Affairs Dr. David J. Shulkin announced his 

decision on the next-generation Electronic Health Record (EHR) system for the 
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Department of Veterans Affairs (VA) at a news briefing at VA headquarters in 
Washington.” 
 

 “Without improved and consistently implemented national interoperability 
standards, VA and DoD will continue to face significant challenges if the 
Departments remain on two different systems.   For these reasons, I have decided 
that VA will adopt the same EHR system as DoD, now known as MHS GENESIS, 
which at its core consists of Cerner Millennium.” 
 

 “It’s time to move forward, and as Secretary I was not willing to put this decision 
off any longer.  When DoD went through this acquisition process in 2014 it took 
far too long.  The entire EHR acquisition process, starting from requirements 
generation until contract award, took approximately 26 months.  We simply can’t 
afford to wait that long when it comes to the health of our Veterans.  Because of 
the urgency and the critical nature of this decision, I have decided that there is a 
public interest exception to the requirement for full and open competition in this 
technology acquisition.” 
 

 “Accordingly, under my authority as Secretary of Veterans Affairs, I have signed 
what is known as a “Determination and Findings,” or D&F, that is a special form 
of written approval by an authorized official that is required by statute or 
regulation as a prerequisite to taking certain contract actions.  The D&F notes that 
there is a public interest exception to the requirement for full and open 
competition, and determines that the VA may issue a solicitation directly to 
Cerner Corporation for the acquisition of the EHR system currently being 
deployed by DoD, for deployment and transition across the VA enterprise in a 
manner that meets VA needs, and which will enable seamless healthcare to 
Veterans and qualified beneficiaries.” 

 
Attachment 1, VA News Release, June 5, 2017 (emphasis added). 
 
 

PRELIMINARY MATTERS 
 
I.   CliniComp is an interested party because CliniComp is a provider of EHR systems to 
the VA.   
 
II. This protest is timely because it was filed within ten days of publication of the VA 
news release.   
 
III. Pursuant to FAR § 33.103(f)(1), no award should be made until this agency-level 
protest is resolved.  
 
IV. Pursuant to FAR § 33.103(g), it is requested that the VA resolve this protest in 35 
days. 
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GROUNDS FOR PROTEST 
 
 

GFP # I.  The CICA Exception To Full And Open Competition Of Public 
Interest Is Not Available For The VA To Award A Sole Source Contract 
To Cerner Because  41 U.S.C. § 3304(e)(5) Prohibits The VA From 
Entering “Into A Contract For Property Or Services Using Procedures 
Other Than Competitive Procedures On The Basis Of The Lack Of 
Advance Planning.”   Here The Underlying Problem That Secretary 
Shulkin Seeks To Remedy Is The Consequence Of A Lack of Advance 
Planning. 

 
 41 U.S.C. § 3304(e)(5)  restricts the VA from entering “into a contract for property or 
services using procedures other than competitive procedures on the basis of the lack of 
advance planning.”  This statutory prohibition against sole source contracting as a result of 
lack of advance planning trumps the public interest Competition In Contracting Act 
(“CICA”) exception.  For example, in Innovation Development Enterprises of America, Inc. 
v. United States, 108 Fed. Cl. 711 (2013) the Air Force attempted to use the first two CICA 
exemptions of (1) only one source and (2) urgency to award a bridge contract.  The Court 
held “the sole-source award violates CICA because it is based on the agency's lack of 
advance planning.”  Id. at 728.       
 

The lack of advance planning is manifested in Secretary Shulkin’s press release: 
 

 “Congress has been urging the VA and DoD for at least 17 years — from all the way 
back in 2000 — to work more closely on EHR issues.” 
 

 “To date, VA and DoD have not adopted the same EHR system.” 
 
Attachment 1, VA News Release, June 5, 2017.  See also the White House Press release: 
 

Q.    Thank you, Mr. Secretary.  You were part of the last administration; in fact, you 
were Deputy VA Secretary.  Is there a particular reason why this process, which 
you're announcing today, did not take place during the Obama administration?  Did 
you drop the ball in the Obama administration?  If you could, explain a little bit about 
that. 
 
SECRETARY SHULKIN:  This is one of those problems that I talked about last week 
with all of you that I think spans administrations and has been going on for decades.  I 
can count no fewer than seven blue ribbon commissions that have recommended that 
we move in a direction like this. 

 
Attachment 2 at p. 4-5.   Since if Secretary Shulkin cites seven blue ribbon commissions 
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advising the Executive Branch to follow the path now selected by Secretary Shulkin, the VA 
cannot credibly assert there was no time for advance planning following one or more of the 
blue ribbon commissions. 
 
 The decision of the Court of Federal Claims in Cherokee Nation Technologies, LLC 
v. United States, 116 Fed. Cl. 636 (2014) is insightful to CCI’s protest.  The following is an 
extract from the decision: 
 

In this case, defendant all but admits that the BIA failed to plan adequately for 
the transition of the procurement here and, in particular, for the use of the sole-
source contract in question. The decisional law strongly suggests that this was 
an inappropriate use of the sole-source regulations. [Citations omitted]  While 
the court understands that the planning in this regard cannot be perfect or even 
error-free, see Infrastructure Def. Techs. v. United States, 81 Fed.Cl. 375, 398 
(2008), it is obvious here that the agency failed to perform any real advanced 
planning, beyond having the prior contract awardee perform the work and 
invoking the sole-source procurement rules in Chenega's favor. See Reilly's 
Wholesale Produce, 73 Fed. Cl. at 715. Waiting until the last minute does not 
absolve the BIA of its obligations in this regard—a different view would turn 
the sole-source rules on their head. Accordingly, the court believes that 
plaintiff has demonstrated a likelihood of success on the merits. 

 
Just as in Cherokee Nation Technologies where the agency “all but admits” a lack of advance 
planning, so too Secretary Shulkin “all but admits” a lack of advance planning.  One can 
appreciate his frustration in light of an urgency to have interoperable EHRs.  Nevertheless, 
just as the Court observed in Cherokee Nation Technologies that “a different view would 
turn the sole source rules on their head,” so too, the present situation involving the misuse of 
the public interest CICA exception likewise would turn the sole source rules on their head in 
violation of 41 U.S.C. § 3304(e)(5).   
 
 In summary, the CICA exception to full and open competition for public interest is 
not available for Secretary Shulkin to award a sole source contract to Cerner because 41 
U.S.C. § 3304(a) prohibits the VA from entering “into a contract for property or services 
using procedures other than competitive procedures on the basis of the lack of advance 
planning.” 1   Here, Secretary Shulkin has all but admitted a lack of advance planning.   
 
  

                                                 
1   As shown by the lack of authorizing language in CICA, Congress never intended a change in leadership 
in the agency to allow the agency to circumvent its obligations for full and open competition where the 
agency did not engage in advance planning.  Stated differently, a change in Secretaries does not overcome 
CICA’s express prohibition to a sole source contract where the agency failed to engage in advance 
planning --even when the sole source is guised under the public interest CICA exception. 
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GFP # II.  The CICA Exception Of Public Interest Is Not Available To 

Secretary Shulkin Based On The Rule Of Statutory Construction That 
Specific Terms Control Over General Terms.  Here The Specific CICA 
Exception Of Urgency Controls; Public Interest Is The Last Of The 
CICA Exceptions Which Is Used As A General Catchall.   

  
Under CICA, there are seven exceptions when “an executive agency may use 

procedures other than competitive procedures.”  41 U.S.C. § 3304(a).  The statute begins 
with very specific exceptions (e.g., the first exception is only one source; the second 
exception is for unusual and compelling urgency).   The last of the seven exceptions is a 
catchall – public interest.  According to the U.S. Supreme Court, “[I]t is a commonplace of 
statutory construction that the specific governs the general.”  N.L.R.B. v. SW General, Inc., 
137 S. Ct. 929, 941, 197 L.Ed. 263 (2017).   
 

Congress addressed the second exception to full and open competition—urgency—
with specificity: 

 
(c)  Property or Services Needed With Unusual and Compelling Urgency.—  

(1) Allowable contract period.—The contract period of a contract described in 
paragraph (2) that is entered into by an executive agency pursuant to the 
authority provided under subsection (a)(2)—  

(A)  may not exceed the time necessary—  
(i)   to meet the unusual and compelling requirements of the 
work to be performed under the contract; and  
(ii)   for the executive agency to enter into another contract for 
the required goods or services through the use of competitive 
procedures; and  

(B)   may not exceed one year unless the head of the executive agency 
entering into the contract determines that exceptional circumstances 
apply.  

(2) Applicability of allowable contract period.— This subsection applies to 
any contract in an amount greater than the simplified acquisition threshold. 
 

41 U.S.C. § 3304(c) 
 

 
Applying the above rule of statutory construction, the specific provision concerning 

the urgency CICA exception governs the general catchall CICA exception of public interest.  
Explained in greater detail, under the latin name of ejusdem generis, this rule of statutory 
construction “limits general terms [that] follow specific ones to matters similar to those 
specified.”  CSX Transp. Inc. v. Alabama Dept. of Revenue, 562 U.S. 277, 131 S. Ct. 1101, 
1113 (2011).  CSX Transport Inc. further states: 
 

We typically use ejusdem generis to ensure that a general word will not render 
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specific words meaningless. E.g., Circuit City Stores, Inc. v. Adams, 532 U.S. 
105, 114–115, 121 S. Ct. 1302, 149 L.Ed.2d 234 (2001); see 2A N. Singer, 
Sutherland on Statutes and Statutory Construction § 47:17 (7th ed. 2007). 

 
CSX Transport, supra. (emphasis added).2   As explained below, Secretary Shulkin’s use of 
the catchall of public interest renders the specific exception of urgency meaningless.  Such 
an interpretation of the Competition In Contracting Act cannot withstand legal scrutiny. 
 
 In the context of Secretary Shulkin’s attempt to use the public interest exception to 
render the urgency exception meaningless.   It is apparent that Secretary Shulkin’s decision 
to award sole source to Cerner is driven by an urgency to have better EHR interoperability: 
 

 “Having a Veteran's complete and accurate health record in a single common EHR 
system is critical to that care, and to improving patient safety.” 
 

 “[O]ur current VistA system is in need of major modernization to keep pace with the 
improvements in health information technology” 
 

 “[W]e still don’t have the ability to trade information seamlessly for our Veteran 
patients and seamlessly execute a share plan of acre with smooth handoffs.” 
 

 “When DoD went through this acquisition process in 2014 it took far too long.  The 
entire EHR acquisition process, starting from requirements generation until contract 
award, took approximately 26 months.  We simply can’t afford to wait that long 
when it comes to the health of our Veterans.” 
 

 “Because of the urgency and the critical nature of this decision, I have decided that 
there is a public interest exception to the requirement for full and open competition in 
this technology acquisition.” 
 

 “I have decided that we can’t wait years, as DoD did in its EHR acquisition process, 
to get our next generation EHR in place.” 

 
Attachment 1, VA News Release, June 5, 2017 (emphasis added). 
 
 In this instance, the FAR § 6.302-2 “Unusual and Compelling Urgency” CICA 
exception cannot be used because the reason for the unusual and compelling urgency is a 
lack of advanced planning.  FAR § 6.301(c)(1).  See generally, GFP I and WorldWide 
Language Resources, Inc.; SOS International Ltd., B-296984, November 14, 2005 (Protests 
challenging agency’s award of sole-source contract for bilingual-bicultural advisors utilizing 
                                                 
2    The FAR Councils recognized the need to apply the rule that specific CICA exemptions should control 
over the last, catchall CICA exception of public interest.  See FAR 6.302-1(b) which states the only one 
responsible CICA exception “shall be used, if appropriate, in preference to the” public interest CICA 
exception.   
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other than competitive procedures based on unusual and compelling urgency.   The agency 
initially attempted to place the requirement under an out-of-scope environmental services 
contract.  This error constituted lack of advance planning resulting in the protests being 
sustained.) 
 
 As explained in GFP I, the lack of advance planning is manifest in Secretary 
Shulkin’s press release: 
 

 Congress has been urging the VA and DoD for at least 17 years — from all the way 
back in 2000 — to work more closely on EHR issues. 
 

 “To date, VA and DoD have not adopted the same EHR system.” 
 
Attachment 1, VA News Release, June 5, 2017.  See also the White House Press release: 
 

Q.    Thank you, Mr. Secretary.  You were part of the last administration; in fact, you 
were Deputy VA Secretary.  Is there a particular reason why this process, which 
you're announcing today, did not take place during the Obama administration?  Did 
you drop the ball in the Obama administration?  If you could, explain a little bit about 
that. 
 
SECRETARY SHULKIN:  This is one of those problems that I talked about last week 
with all of you that I think spans administrations and has been going on for decades.  I 
can count no fewer than seven blue ribbon commissions that have recommended that 
we move in a direction like this. 

 
Attachment 2 at p. 4-5.   
 
 In summary, the CICA exception for public interest is not available to Secretary 
Shulkin based on the rule of statutory construction that specific terms control over general 
terms.  Secretary Shulkin’s attempt to use a general provision to render a specific CICA 
exception meaningless cannot withstand scrutiny.    
 
 

GFP # III.   Assuming Arguendo That The Lack Of Advance Planning 
Does Not Prevent The VA From Entering Into A Contract For EHRs, The 
Sole Source Decision Still Cannot Withstand Scrutiny Because The VA 
Has An Obligation Under 41 U.S.C. § 3304(d) To Solicit Offers From As 
Many Potential Sources As Is Practicable Under The Circumstances.  
Under The Present Facts, It Is Practicable Under The Circumstances To 
Award Parallel Prototype Contracts. 

 
 There are numerous reasons why it is “practicable under the circumstances” to award 
parallel prototype contracts subject to a down select to one of the awardees once one of the 
awardees has proven that its platform represents the lowest risk approach.  In fact, more than 
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just “practicable under the circumstances,” it would be irrational not to award parallel 
prototype contracts to reduce risks. 
 

 The National Defense Authorization Act for FY 2014 mandated the deployment of a 
modernized EHR software system by December 2016.3  However, as of March 2017, 
DOD had not begun testing on the DHMSM contract.4  In light of the above, 
Secretary Shulkin’s  position that “I have decided that VA will adopt the same EHR 
system as DoD, now known as MHS GENESIS, which at its core consists of Cerner 
Millennium” is inherently high risk.  Accordingly, in the interest of risk reduction, it 
is practicable under the circumstances to award parallel prototype contracts subject to 
a down select once one of the awardees has proven that its platform represents the 
lowest risk approach.   
 

 The high risk nature of a sole source award to Cerner is beyond contention.  
According to Secretary Shulkin:  “No guarantees.  High-risk process, particularly 
when you're doing this in the largest integrated health system in the country.  And so 
this is high risk.”  White House Press Briefing, attachment 2 at p. 6.   
 

 The Leidos/Cerner EHR has yet to receive full deployment approval from DOD.5  
Hence, the Under Secretary of Defense lacks confidence that the Leidos/Cerner EHR 
merits the investment of dollars for initial operational capability.  If the Under 
Secretary of Defense lacks confidence in the Cerner EHR, it is unreasonable under the 
circumstances for Secretary Shuklin to gamble solely on Cerner when risk reduction 
is available.   
 

 In a memorandum dated Sept. 19, 2007 entitled “Prototyping And Competition,” the 
Acting Under Secretary of Defense observed:  “Many troubled programs share 
common traits – the programs were initiated with inadequate technology maturity and 
an elementary understanding of the critical program development path.”  Attachment 
3.  The circumstances described in the DOD Memo are precisely the situation 
involving the lack of interoperability between the DOD and VA EHRs.  Citing to the 
Packard Commission, the DOD Memo directed “the Military Services and Defense 
Agencies will formulate all pending and future programs with acquisition strategies 
and funding that provide for two or more competing teams producing prototypes 
through Milestone (MS) B.”  The DOD Memo makes equally good sense under the 

                                                 
3   DOD Inspector General Report 2016-094 at p. 4. 

4   “Finally, five programs—IPPS-A Inc 2, AOC-WS Inc 10.2, ISPAN Inc 4, JMS Inc 2, and DHMSM—
were in the early stages of the system development and had not begun testing. As a result, it is too early 
to determine the status of performance targets because information on the status of technical performance 
is not yet available.”  Report GAO-17-322 “DOD MAJOR AUTOMATED INFORMATION SYSTEMS 
Improvements Can Be Made in Applying Leading Practices for Managing Risk and Testing” at p. 13. 

5   http://www.fedhealthit.com/2017/04/politico-update-on-mhs-genesis-cerner-ehr-implementation-
progress/   
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present facts.  Hence, the VA should “provide for two or more competing teams 
producing prototypes.”  Id. 

 
 The leading scholar on federal procurement, Professor Ralph Nash, in an article 

entitled “Postscript II: Competitive Prototypes,” states: 
 

Our conclusion is that competitive prototyping gets used when the top people 
in the DOD favor it but not otherwise. And the sad truth is that no one stays in 
the top positions very long. Thus, the technique has been on a roller coaster for 
45 years. Waivers of the statutory requirement seem to be freely granted by 
higher level folks who are not advocates of the technique. Removing the 
waiver requirement, as suggested by H.R. 1597, would probably chill the use 
of the technique even more. 
 
Yet the most thorough study of the technique, the 2009 RAND study noted 
above, contains a considerable amount of evidence that when the technique 
has been used, it has resulted in highly successful weapon system programs. 
Thus, even though program offices have been left on their own, without much 
guidance on when and how to use the technique, they have managed to 
effectively use it for their programs. 
 
This leads us to our final conclusion. If there is any belief in the DOD that 
competitive prototyping is a sound and beneficial technique for some 
procurements, some solid guidance should be issued on both when the 
technique is appropriate and how it can be most effectively used. Otherwise, it 
will continue to be the abused (or ignored) stepchild of the weapon systems 
acquisition world (with an occasional Cinderella). 

 
29 Nash & Cibinic Report (May 2015) section 24.   

In this instance, given that Secretary Shulkin anticipates it will cost more than four 
billion dollars for the sole source EHR, prudent spending of taxpayers’ money  
dictates that the VA undertake risk reduction by parallel prototype contracts.6   

                                                 
6   The following is an excerpt from Secretary Shulkin’s press conference of June 5, 2017: 

Q.    You don’t know what you're going to be asking for, so it's not built in the FY18 budget, 
right? 

SECRETARY SHULKIN:  You're correct. 

Q.    But it will be higher than $4 billion, right? 

SECRETARY SHULKIN:  I would love to do it for less, but I think that would be unrealistic. 

Attachment 2 at p. 7. 
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 According to Secretary Shulkin: “I was able to trace back at least 17 years of 

congressional calls and commission reports requesting that the VA not only 
modernize its system but work closer with the Department of Defense.”7 In light of 
these relatively unproductive seventeen years, it is prudent to spend a few more 
months to reduce the risk of wasting numerous more years if Secretary Shulkin’s 
gamble solely on Cerner is not successful.8  Moreover, Secretary Shulkin 
acknowledged it “will be about three to six months at the latest” to award the sole 
source contract to Cerner.   See White House Press Brief, Attachment 2, p. 3.   Hence, 
when one considers the amount of time it will take to complete the sole source 
contract to Cerner, it will only take a few more months—at most—to award parallel 
prototype contracts.  In fact, a credible argument can be made that it will take no more 
time to award parallel prototype contracts than it will to award a sole source contract 
to Cerner. 9  
 

 There are two other vendors who are just as qualified—if not more qualified—as 
Cerner to provide the interoperability that Secretary Shulkin justifiably seeks:   
 
o The first vendor is the protester, CCI.  CCI is the leading supplier of EHRs.  CCI’s 

customers include all 60 DOD medical treatment facilities and clinics, 42 VA 
medical centers, and numerous civilian hospitals spread over seven countries and 
three continents.  As shown in his affidavit, the CEO of CCI is convinced that 
CCI’s EHR architecture is more robust than Cerner’s and therefore can achieve 
the requisite interoperability must easier and faster than Cerner’s architecture.  
Attachment 4.   
 

                                                 
7  Secretary Shulkin’s press conference of June 5, 2017 at p. 2.  See attachment 2. 

8  As to the prediction of only a few more months to award parallel prototype contracts, the DOD 
DHMSM contract awarded to Liedos/Cerner took less than 11 months from the date the Under Secretary 
of Defense approved the release of the solicitation until award was made in July 2015. See DODIG 
Report 2016-094 at 7-8.   Without the bureaucracy of having to comply with the DOD 5000 series 
acquisition regulations and with Secretary Shulkin pressing his subordinates to expedite the process, it 
would be reasonable for the VA to award parallel prototype EHR contracts using performance-based 
specifications within as little as six months.   

9  Further analysis suggests that the three month advantage of awarding a sole source contract rather than 
parallel prototype contracts is likely to vanish because of delays arising from the protest process.  
Succinctly put, if CCI files a protest to in the Court of Federal Claims, there is a high probability of CCI 
obtaining an injunction against award until the protest is decided. [Alternatively, if CCI takes its protest to 
the GAO and the VA seeks to override the automatic stay, CCI would judicially challenge the override.]  
The bottom line is that it will probably not take any more time for the VA to award parallel prototype 
contracts than it will to resolve the issues in  protest and then make a sole source award to Cerner.  Of 
course, if CCI prevails on its protest (which is a high probability based on the meritorious GFPs presented 
herein) then the Secretary shall have done our veterans a grave disservice by having needlessly lost 
months on a protest only to have to undertake a full competitive acquisition.  
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o Concerning the award of the DHMSM contract to the Leidos/Cerner team, some 
industry insiders perceived the strongest team consisted of IBM and Epic 
Systems: 
 

Yet, in hindsight, Leidos and Cerner – which topped the favored duo of IBM 
and commercial market leader Epic Systems and a third team composed of 
Computer Sciences Corp., HP and Allscripts – should have been favored all 
along to snag the Defense Healthcare Management System Modernization 
contract, according to an analysis by business intelligence firm Govini. 
 
In the analysis, Govini broke down the past performance within the Defense 
Health Agency of DHMSM’s competing vendors and found hallmarks that 
should have signified a clear-cut victory for the Leidos team. 
 
Before the Pentagon announced the award, many contract-watchers thought 
the rival IBM/Epic team would win the deal. 
 
“But when we looked at the data backwards and forensically analyzed it, it 
makes complete sense that the Leidos team won,” said Arun Sankaran, 
managing director of Govini, in an interview with Nextgov. 
 

Nextgov Article, May 31, 2016.10   Other evidence of Epic Systems being just as 
capable (if not more capable) than Cerner is the fact that Epic has consistently 
won the most prestigious award in the industry--“Best In KLAS”—for Acute Care 
EMR (Large Hospital).11  
 

In light of two other vendors, CCI and Epic, who are just as qualified as Cerner, it is 
highly practical to award prototype contracts. 

  
 Mr. Frye, it is unrealistic to expect that you could sustain this protest under the 
present circumstances of your boss broadcasting his decision from the White House and 
receiving the support of the President.  However, it is not unrealistic to ask that you abide 
with the FAR Guiding Principle to “conduct business with integrity, fairness, and openness” 
by presenting this agency-level protest to Secretary Shulkin and ask him to give serious 
consideration to awarding parallel prototype contracts. 
 
 The United States Court of Appeals for the Fifth Circuit has stated: 
 

It is often better to acknowledge an obvious mistake than defend it. When the 
government acknowledges mistakes, it preserves public trust and confidence. 

                                                 
10  http://www.nextgov.com/defense/2016/05/big-data-reveals-why-leidos-pentagon-health-records-
contract-was-no-brainer/128701/   

11 http://www.klasresearch.com/best-in-klas-winners  
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It can start to repair the damage done by erroneously, indeed vindictively, 
attempting to sanction an innocent business. Rather than acknowledge its 
mistakes, however, the government here chose to defend the indefensible in an 
indefensible manner. As a result, we impose attorneys' fees in favor of Gate 
Guard as a sanction for the government's bad faith. 

 
Gate Guard Services, L.P. v. Perez, 792 F.3d 554, 554 (5th Cir. 2015).  Although the facts in 
Gate Guard Services have nothing to do with a federal procurement, the underlying principle 
in the case is relevant:    “It is often better to acknowledge an obvious mistake than defend it. 
When the government acknowledges mistakes, it preserves public trust and confidence.” Id.  
 
 Here, when one considers the risks that are inherent to a sole source contract to 
Cerner and the reduction of such risks (e.g., the risk of wasting billions of taxpayers’ dollars 
if Cerner is unsuccessful as well as the risk of many more years of inadequate 
interoperability if Cerner is unsuccessful), it is in the best interest of veterans that the VA 
admit its mistake and proceed with parallel prototype contracts.   
 
 

GFP # IV.   By Proceeding As Planned With A  Development Contract 
Awarded To Cerner, The VA is Violating The Federal Acquisition 
Streamlining Act (“FASA”) Which Requires Federal Agencies To 
Research Whether Already Existing Nondevelopmental Platforms Can 
Meet Their Needs Before Undertaking A Development Effort.  If Given 
An Opportunity, CCI Can Demonstrate That It Has A 
Nondevelopmental Platform That Can Promptly Meet The VA’s Needs 
For EHR Interoperability. 

 
 41 U.S.C. § 3307 is entitled “Preference For Commercial Items.”  Subparagraph (b) 
states that the head of each executive agency shall ensure, to the maximum extent practicable 
that “offerors of commercial items and nondevelopmental items other than commercial items 
are provided an opportunity to compete in any procurement to fill those requirements.”  Id.  
The VA is violating 41 U.S.C. § 3307(b) by not performing market research to ascertain if 
CCI’s nondevelopmental EHR can fill the VA’s requirements for an interoperable EHR.   
 
 The present facts closely resemble the facts in the decision of the Court of Federal 
Claims in Palantir USG Inc. v. United States, 129 Fed. Cl. 218 (2016).  Palantir filed a pre-
award bid protest challenging the Army's RFP seeking a contractor to design the Army's 
second increment of the Distributed Common Ground System (“DCGA”) which processes 
and disseminates sensor intelligence and weather information to warfighters.  Palantir argued 
that the Army acted arbitrarily and capriciously when it issued the RFP because it violated 
the FASA requirement for federal agencies to perform market research whether already 
existing nondevelopmental platforms could meet their needs and to give preference to those 
platforms whenever practicable. Palantir notified the Army that it had an already existing 
platform, Gotham Platform, which could meet the agency's needs. Since 2010, Palantir has 
provided Gotham Platform to other government agencies for similar services. The Army 
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claimed that its need could only be met by a single, custom-built software program. 
 

The COFC held that the Army had not met the requirement under FASA to conduct a 
genuine inquiry into whether an existing commercial item could meet its needs, especially 
after Palantir had urged the agency to considered Gotham Platform. The Court held that the 
Army was on notice of a “realistic, possible, commercially available alternative product” but 
did not consider it. This action amounted to arbitrary and capricious procurement practices 
under the FASA. The COFC permanently enjoined the Army from issuing a contract award 
under the RFP and ordered the agency to reissue a RFP that complied with the FASA. 

 
Mr. Chris Haudenschild, the Chairman and CEO for CliniComp states in his 

declaration: 
 
Furthermore, CliniComp’s web-based EHR system has the technical capability 
to achieve immediate interoperability between the DoD and VA.  This 
activation would give immediate access to the 1.5+ million online patient 
years of data that are currently available on the CliniComp VA and DoD 
systems.  CliniComp has made frequent requests to demonstrate this capability 
but has never been provided the opportunity.  I am repeating this offer in my 
declaration. 
 

Haudenschild Declaration, paragraph 7, attachment 4. 
 
    Just as the Court of Federal Claims sustained Palantir’s protest because the Army 
had not considered Palantir’s platform, so too the VA should sustain CCI’s protest because 
the VA has not considered CCI’s platform.   

 
 

GFP # V.   The VA Decision To Standardize On Cerner’s EHR Without 
First Holding A Competition Constitutes An Improper Sole Source 
Procurement. 

 
 This is not the first time that an agency has sought to standardize on a software 
product without proving other vendors a competitive opportunity to be considered for the 
standard.   In Savantage Financial Services, Inc. v. United States, 81 Fed. Cl. 300 (2008), the 
Department of Homeland Security (“DHS”) was using five different financial management 
systems including one provided by the protester.  DHS wanted to standardize to a single 
system.   DHS selected to standardize on Oracle and SAP financial management software for 
its Transformation and Systems Consolidation (“TASC”) initiative.  As explained in the 
decision: 
 

On July 26, 2007, a DHS contracting officer signed a “Brand Name 
Justification” document, which indicated that DHS had selected the Oracle and 
SAP financial management systems as the baseline for its TASC initiative. 
The Justification states that [* * *]. No competition was conducted for the 
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selection of the financial systems application software. DHS did not make the 
Justification and its supporting documentation available for public inspection.    

 
Savantage at 302-3. 
 
 The protest was sustained based on the following analysis: 
 

Moreover, plaintiff legitimately argues that other responsible sources for 
compliant financial management software systems exist. The Justification 
states that [* * *] The fact that three financial software systems in addition to 
Oracle and SAP currently service DHS in this capacity points to the fact that 
there are at least three additional responsible sources. … 
 
It follows that DHS cannot merely select certain software systems because it 
feels they are most cost-effective. This is not to say that cost and merit cannot 
be considered, but so long as there is more than one source competent to 
perform the contract, DHS must evaluate the merit of each offeror's product 
through the competitive lens. Because there were additional responsible 
sources here, DHS's decision to use Oracle and SAP financial software 
systems via the Brand Name Justification is an improper sole source 
procurement in violation of CICA. 

 
Savantage, supra at 308 (emphasis added). 
 
 The facts in Savantage are conceptually similar to those involving the present protest.   
Both involve software that is indispensable to the agency.   Both deal with an agency 
decision to standardize on one software vendor.  In each instance, there were multiple 
vendors providing functional systems to the agency.  In Savantage, the Court of Federal 
Claims held the standardization decision had to be made through “the competitive lens.”  So 
too, the VA’s decision on standardization of EHR interoperability must be made through the 
competitive lens.”   The conclusion in Savantage is equally applicable here—the agency had 
engaged in “an improper sole source procurement in violation of CICA.”  Id. 
 
 

GFP # VI. Secretary Shulkin’s Sole Source Decision Was Also A 
Source Selection.  Since Secretary Shulkin Did Not Evaluate Costs In 
His Sole Source/Source Selection Decision, The Decision Violates FAR 
§ 15.304(c)(1) Which States “Cost To The Government Shall Be 
Evaluated In Every Source Selection” 

 
  “VA Secretary David Shulkin told reporters on Monday he has no ballpark estimate 
of how much a Cerner contract might cost.”  McClatchy DC Bureau, 
http://www.mcclatchydc.com/news/politics-government/white-house/article154488554.html   
Hence, in making his source selection decision to award to Cerner Corp., Secretary Shulkin 
failed to consider costs.   
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In failing to consider costs, Secretary Shulkin violated one of the foremost rules 

involving source selection -- “cost to the Government shall be evaluated in every source 
selection.”  FAR § 15.304(c)(1).  As explained by the Comptroller General: 
 

The Competition in Contracting Act of 1984 (CICA) requires contracting 
agencies to include cost or price as a factor that must be considered in the 
evaluation of proposals. 41 U.S.C. sect. 253a(c)(1)(B) (2006); Electronic 
Design, Inc., B–279662.2 et al., Aug. 31, 1998, 98–2; see Federal Acquisition 
Regulation (FAR) sections 15.304(c)(1), 15.305(a)(1). An evaluation and 
source selection that fail to give meaningful consideration to cost or price is 
inconsistent with CICA and cannot serve as a reasonable basis for award. The 
MIL Corp., I.M. Systems Group 
 

I.M. Systems Group, B-404583, February 25, 2011, Dec. 30, 2004.   
 
 In summary, because cost to the Government must be a factor in every source 
selection decision and because Secretary Shulkin failed to consider costs, his decision 
violated the Competition in Contracting Act.12    
 
 
DOCUMENT REQUEST   
 

Pursuant to 41 U.S.C. § 3304(f), CCI requests it be immediately provided a copy of 
the justification document referenced in the press release by Secretary Shulkin as “I have 
signed what is known as a Determination and Findings.”  Attachment A.   CliniComp 
anticipates filing a supplemental protest based on the “Determination and Findings.”  Since, 
as explained by Secretary Shulkin, there is “urgency” to implement an EHR, the sooner the 
VA provides the “Determination and Findings,” the sooner the supplemental protest will be 
resolved.  The sooner the supplemental protest is resolved, the sooner the VA will be allowed 
to proceed in light of FAR § 33.103(f) which requires the procurement to be suspended until 
the agency-level protest is resolved.   
 
REQUEST FOR RELIEF 
 
 For reasons stated above, CliniComp respectfully requests the VA to comply with  41 
U.S.C. § 3304(d) to solicit offers from as many potential sources as may be practicable under 

                                                 
12   The Court of Federal Claims held in Savantage Financial Services, Inc. v. United States, supra, that 
“defendant's decision to utilize the Oracle and SAP financial systems application software as its baseline 
for the TASC initiative constitutes a procurement, and properly invokes the jurisdiction of this Court.”  
Id. at 305.  The Court further found the DHS had made “an improper sole source procurement in violation 
of CICA.”  Id. at 308.  Likewise, Secretary Shulkin’s decision “I have decided that VA will adopt the 
same EHR system as DoD, now known as MHS GENESIS, which at its core consists of Cerner 
Millennium” is a procurement decision for a sole source award.  See attachment 1. 
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the circumstances by awarding parallel prototype contracts for interoperable EHRs.   
 
 

Respectfully,  

    
    Jerome S. Gabig 
    Counsel for CliniComp International, Inc. 
 
 
Attachments: 
1.  VA News Release, June 5, 2017 
2.  White House Press Briefing,  June 5, 2017 
3.  Acting Under Secretary Of Defense Memo, Sept. 17, 2017 
4.  Haudenschild Declaration 
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