
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

UNITED STATES OF AMERICA, et al., 

Plaintiffs, 

v. 

AETNA INC. and HUMANA INC., 

Defendants. 

Civil Action No. 1:16-cv-1494-JDB 

 

NOTICE OF SUBMISSION TO SPECIAL MASTER OF 
DEFENDANTS’ MOTION FOR SANCTIONS 

Pursuant to the Order appointing the Hon. Richard A. Levie (Ret.) as Special Master (Dkt. 

No. 53, Aug. 11, 2016), Defendants Aetna Inc. and Humana Inc. hereby give notice that Defendants’ 

Motion for Sanctions will be submitted to Special Master Levie for his consideration.  The Motion is 

attached to this Notice as Exhibit A, and the exhibits thereto are attached as Exhibit B.
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INTRODUCTION 

Defendants Aetna Inc. and Humana Inc. bring this motion for sanctions as a last resort to 

preserve the integrity of the trial in the wake of serious and prolonged discovery misconduct by the 

Government in its handling of Defendants’ subpoena to the United States Department of Health 

and Human Services and the Centers for Medicare and Medicaid Services (collectively, “CMS”).  

Defendants have worked diligently since July to avert the prejudice that they are now suffering, by 

negotiating, involving the Special Master early and often, and indulging those of the Government’s 

requests for accommodations that were reasonable. 

Despite Defendants’ efforts, the process has failed, and there is no longer sufficient time to 

remedy the Government’s discovery violations with a compliant production in light of the tightly 

constrained litigation schedule necessitated by the Government’s merger challenge.  A set of 

reasonable and proportionate sanctions, entered pursuant to Rule 37(b) of the Federal Rules of Civil 

Procedure, the Court’s inherent powers, or both, are now necessary to preserve Aetna’s and 

Humana’s ability to defend themselves. 

BACKGROUND1 

As the following narrative of relevant events shows in detail, the Government has impeded 

Defendants’ discovery of CMS documents.  The CMS documents at issue are critically important, 

and highly relevant to key questions in this litigation.  Among other things, one of the central issues 

in this merger challenge is the proper definition of the product market that will be used to assess the 

Government’s claims.  See, e.g., FTC v. Owens-Illinois, Inc., 681 F. Supp. 27, 34 (D.D.C.) (“The first and 

most critical task is to define the ‘relevant product market.’”), vacated and remanded on other grounds, 850 

                                                           
1 To fully document the history leading up to this Motion, Defendants are providing, as 

exhibits to this Motion, a number of emails and letters exchanged between counsel for the 
Government and for Defendants.  These emails and letters all come from the files of defense 
attorneys Aaron Healey and Christopher Thatch, both of whom have submitted declarations 
attesting to the authenticity of the materials produced from their respective files.  See Decl. of A. 
Healey at ¶ 2 (Oct. 3, 2016) (“Healey Decl.”) (Ex. 1); Decl. of C. Thatch at ¶ 2 (Oct. 3, 2016) (Ex. 2). 
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F.2d 694 (D.C. Cir. 1988).  And identifying a valid product market requires analysis of the 

substitutability between products:  “[t]he general question is ‘whether two products can be used for 

the same purpose, and if so, whether and to what extent purchasers are willing to substitute one for 

the other.’”  FTC v. Arch Coal, Inc., 329 F. Supp. 2d 109, 119 (D.D.C. 2004) (Bates, J.) (citations 

omitted). 

Here, the question is whether the product market that includes Medicare Advantage plans 

(which are offered by private insurers) also includes traditional Medicare (which is offered by the 

federal government) in combination with other products.  The Government has always recognized 

the centrality of this dispute.  In its complaint, the Government acknowledged that Medicare 

Advantage was specifically created as “a market-based alternative to traditional Medicare” (Comp. 

¶¶ 2, 6, Dkt. No. 1 (July 21, 2016), but then articulated a meritless theory why traditional Medicare 

should not be included in the product market for Medicare Advantage services (id. ¶¶ 23-29).  If the 

Government is incorrect and traditional Medicare is a necessary component of the product market, 

its claims of anticompetitive effects will largely—if not entirely—collapse. 

Nor can the Government plausibly deny the importance of discovery from CMS on this 

issue (among other important issues on which the CMS documents bear, including CMS’s “Star 

Ratings” applicable to Medicare Advantage plans, and others).  There is no entity more perfectly 

positioned to provide key insight on the Government’s view of the relationship and substitutability 

between traditional Medicare and Medicare Advantage.  That is because CMS—as the federal entity 

responsible for administering traditional Medicare and overseeing private insurers’ administration of 

Medicare Advantage plans, and paying for both—operates at the fulcrum between the two 

alternatives.  See, e.g., CMS, CMS Strategy:  The Road Forward, 2013–2017 (2013), 

https://goo.gl/EUQDZu (noting CMS’s “traditional role of administering [] Medicare”).  Thus, as 

the Special Master has recognized, “CMS in particular[] [i]s a rather large repository of documents 
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that would bear on the subject under review,” such that “there really were no surprises of what was 

going to have to be examined here and where … the crown jewels are.”  Hearing Tr. 93:9-16, 94:22-

95:3 (Sept. 26, 2016) (Levie); see also, e.g., id. at 101:23-102:3 (“I doubt there is a person in this room 

who doesn’t understand what the Defendants want from HHS and why.”) (Levie).  This is why 

Defendants’ very first discovery requests—served just eight days after the complaint was filed—

were directed to CMS.  It is also undoubtedly why the Government has proposed calling no fewer 

than three CMS witnesses at trial (and has even indicated its intent to treat those witnesses as 

experts).  See Pls.’ Initial Fact Witness List at 3 (Sept. 9, 2016) (Ex. 3).  Simply put, CMS is at the 

heart of this case, and the information it possesses will be of the utmost importance in resolving the 

Government’s claims. 

The Government has engaged in a course of serious delay and misconduct.  When the 

Government’s dilatory conduct rendered timely compliance impossible, the Government 

compounded the problem by using unlawful and prejudicial search procedures.  These procedures 

resulted in the production of massive volumes of irrelevant documents and prompted the 

Government to withhold just as many documents on grounds that they might invoke the 

deliberative process privilege—despite the Government’s admission that its attorneys had not 

reviewed, and would not review, those documents nor follow the other procedures required to assert 

the privilege.  The end result is that Defendants are now mere days away from the deadline for final 

witness lists with no ability to have taken meaningful, document-informed CMS depositions, with 

fact discovery and expert reports two weeks away and no path for realistically getting the documents 

that were improperly designated as potentially subject to the deliberative process privilege. 

A. July 29:  Defendants Serve Discovery Requests On CMS, And The 
Government Promises To Begin Compiling Responsive Materials. 

On July 29, eight days after the Government filed its complaint, Defendants served on CMS 

a subpoena pursuant to Rule 45 of the Federal Rules of Civil Procedure.  The CMS subpoena 
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contained 23 requests:  11 requests for documents, and 12 requests for data sets.  Notice of 

Subpoena (July 29, 2016) (Ex. 4).  After serving the subpoena, Defendants’ counsel corresponded 

with lawyers at CMS regarding the production.  Email from A. Healey to S. Lyons (July 29, 2016) 

(Ex. 5); Email from S. Lyons to A. Healey (Aug. 1, 2016) (Ex. 5).  Defendants and CMS counsel 

agreed to hold a meet-and-confer on August 3.  Email from A. Healey to S. Lyons (Aug. 1, 2016) 

(Ex. 5). 

Negotiations with CMS quickly came to a halt when, on August 2, Department of Justice 

lawyers injected themselves into the discussions between Defendants and CMS.  DOJ attorney 

Christopher Wilson informed Defendants of DOJ’s position that CMS, as a federal agency, is a party 

to this litigation, and that the subpoena should have been served as a Rule 34 request for party 

discovery.  Letter from C. Wilson to C. Thatch (Aug. 2, 2016) (Ex. 6).  Over the next week, while 

the parties sorted out the form of the requests, Mr. Wilson indicated several times that “we did get 

started with HHS as soon as we received your subpoena” and that DOJ “will continue working with 

HHS on the substance of your extensive discovery requests.”  Letter from C. Wilson to C. Thatch 

(Aug. 8, 2016) (Ex. 7). 

Mr. Wilson provided the Government’s Responses and Objections to the requests for 

documents and materials on August 8.  Pl. United States’ Responses & Objections to Defs.’ Notice 

of Subpoena to the Dep’t of Health & Human Servs. (Aug. 8, 2016) (Ex. 8).  The Responses and 

Objections indicated that the Government would not produce any materials in response to the 

requests.  Though the parties continued to debate the form of the requests and the scope of the 

Government’s objections, Mr. Wilson reaffirmed that DOJ attorneys “have already been working 

[with] HHS/CMS to determine what can be produced and the timeframe for production,” and 

would provide further details “consistent with the obligations of the parties under the soon to be 

entered case management order.”  C. Wilson Email to A. Healey (Aug. 10, 2016) (Ex. 9). 
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B. Mid-August:  After Initially Committing to Calculate Its 28-Day Production 
Deadline Beginning On August 11, The Government Reverses Course and 
Insists on a New Round of Negotiations. 

On August 11—nearly two weeks after Defendants first served the requests on CMS—

counsel for the Government and for Defendants finally held a meet-and-confer to discuss them.  As 

Mr. Wilson confirmed later that day, the Government stated that it would treat the subpoena as a 

Rule 34 discovery request “with an effective service date as of today, August 11.”  Email from C. 

Wilson to A. Healey (Aug. 11, 2016) (Ex. 9).  Mr. Wilson noted that the Government’s time for 

responding to the requests would be governed by the Case Management Order, and would “run 

from the effective date of service”—i.e., August 11.2  Id.  He also once again stated that DOJ “would 

begin a rolling production of documents/data as they become ready for production,” and assured 

Defendants that DOJ “ha[s] been moving forward with CMS and continue to do so on this issue.”  

Id.  In another meet-and-confer four days later, Mr. Healey asked whether the Government intended 

to rest on the objections made in its August 8 Responses & Objections, or whether there would be 

any other obstacles to producing those documents.  Mr. Wilson responded to these questions in the 

negative.  Healey Decl. ¶ 4. 

During a meet-and-confer on August 18, however, the Government’s position changed.  Mr. 

Wilson stated that the Government would not begin to calculate its production deadline until the 

parties agreed on the list of custodians from whom documents would be produced.  Healey Decl. at 

¶ 5.  Mr. Wilson suggested that the list include all personnel within the Office of Health Policy, 

which sits within HHS’s Office of the Assistant Secretary for Planning and Evaluation (“ASPE”).  

                                                           
2 Under the Case Management Order, which was entered the day after Mr. Wilson’s email, 

responsive productions “will be made on a rolling basis with a good-faith effort to be completed no 
later than 28 days after service of the request for production.”  C.M.O. at ¶ 14(D), Dkt. No. 55 (Aug. 
12, 2016).  Where there are objections or questions regarding custodians, the C.M.O. requires “a 
good-faith effort to [] complete[] [productions] no later than 21 days after resolution” of those issues.  
Id. 
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Id.  Mr. Wilson also identified two additional custodians for two of Defendants’ requests.  Id.  Mr. 

Healey asked for additional information about CMS’s organizational structure in order to assess 

whether additional custodians should be added.  Id. Mr. Wilson then sent Mr. Healey an email 

containing links to HHS web pages containing organizational charts.  Email from C. Wilson to A. 

Healey (Aug. 18, 2016) (Ex. 10).  Mr. Healey agreed that collection and production from the 

identified custodians could begin.  Email from A. Healey to C. Wilson (Aug. 18, 2016) (Ex. 10).   

The next day brought another change in the Government’s position.  On August 19, the 

Government provided Amended Responses and Objections to the CMS requests.  Pl. United States’ 

Am. Responses & Objections to Defs.’ Notice of Subpoena to the Dep’t of Health & Human Servs. 

(Aug. 19, 2016) (Ex. 11).  Although Mr. Wilson had previously represented that the Government 

would not stand on its blanket objections to Defendants’ requests, the Government reversed course 

again and indicated that it would not provide any materials responsive to several requests.  Compare 

id. at 16-19, 23 (Request Nos. 13, 17) with Healey Decl. ¶ 4.  Mr. Healey asked about this 

discrepancy in an email to Mr. Wilson the next day.  Email from A. Healey to C. Wilson (Aug. 20, 

2016) (Ex. 12).  Mr. Healey also asked for the names and titles of the ASPE officials that the 

Government proposed to treat as custodians.  Id.   

C. Late August:  The Government Proposes that Custodians Conduct a “Self-
Search” for Responsive Documents. 

On August 22, Mr. Wilson sent an email identifying six ASPE custodians.  Email from C. 

Wilson to A. Healey (Aug. 22, 2016) (Ex. 13).  Mr. Wilson also stated, for the first time, that these 

individuals would be “searching their files for documents responsive to the requests.”  Id.  Mr. 

Healey made this topic an item for the agenda of an August 23 meet-and-confer.  Email from A. 

Healey to C. Wilson (Aug. 23, 2016) (Ex. 14).  During that call Mr. Healey expressed (as did other 

defense counsel present) that Defendants did not believe that the custodians’ self-search was proper 

or adequate for use in this case under the Federal Rules of Civil Procedure.  Healey Decl. ¶ 6.  
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Rather, Defendants believed that a forensic electronic document collection along with predictive 

coding—which Defendants employed for their own productions—was appropriate and 

proportional.  Id.  Nevertheless, Mr. Healey asked Mr. Wilson to put in writing the details of the 

HHS custodial self-search plan for defendants to review, a request to which Mr. Wilson responded 

on August 25.  Id.; Email from C. Wilson to A. Healey (Aug. 25, 2016) (Ex. 15).   

According to Mr. Wilson, each custodian would be “given the text of each request and 

instructed as to the substance of what each request is seeking, and directed to pull any and all 

potentially responsive documents for each request from” their files.  Id.  These individuals would be 

entrusted with carrying the search out themselves, with HHS’s Office of General Counsel 

“supervis[ing]” the process.  Id.  Purportedly to “allay[] concerns” the Government anticipated 

Defendants would have with this process, Mr. Wilson stated that HHS would “certify to the Court 

that each custodian understood their discovery obligations [and] conducted a thorough and diligent 

search for any and all documents responsive to each request, specify the details of how the search 

was conducted and affirm that no responsive documents are being withheld on grounds other than 

applicable privileges.”  Id.   

During a telephone conversation that same day (August 25), Defendants lodged their 

objection to this process, and stated that they would be raising the issue with the Special Master.  

Healey Decl. ¶ 7.  In an email the next day (August 26), Mr. Healey raised a number of questions 

regarding the proposed self-search process in order to facilitate the Special Master’s consideration.  

Email from A. Healey to C. Wilson (Aug. 26, 2016) (Ex. 16).  In response, Mr. Wilson suggested 

that the Government could “have each custodian’s search supervised by an attorney from HHS’ 

Office of General Counsel,” but did not alter the Government’s proposal to have those custodians 

ultimately conduct the searches themselves.  Email from C. Wilson to A. Healey (Aug. 26, 2016) 

(Ex. 16).  Mr. Wilson’s proposal included no indicia of DOJ assistance or involvement in the 
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process, and did not indicate how lay custodians could accurately and adequately perform the 

outlined tasks without a forensic document-collection protocol.  On August 28, Mr. Healey 

informed Mr. Wilson that this proposal did not allay Defendants’ concerns about the adequacy of 

the self-search process, and that Defendants still intended to raise the issue with the Special Master.  

Email from A. Healey to C. Wilson (Aug. 28, 2016) (Ex. 17). 

D. August 29:  The Special Master Orders The Government To Conduct A 
Forensic Electronic Collection Using Predictive Coding. 

The hearing before the Special Master occurred on August 29—31 days after Defendants 

served their requests on CMS.  At that hearing, Defendants objected to the Government’s self-

search proposal.  Healey Decl. ¶ 8.  Defendants argued that the Government should employ a 

forensic electronic collection utilizing predictive coding, which is generally recognized as more 

reliable in identifying responsive documents than term searching.  Id.  The Government, by contrast, 

argued that self-search was appropriate under the circumstances.  Id.  The Government also 

admitted that it had not yet begun gathering materials responsive to Defendants’ requests, despite 

the fact that its lawyers had provided assurances to the contrary for nearly a month.  Id. 

After hearing the parties’ arguments, the Special Master ordered the Government to conduct 

a forensic electronic collection utilizing predictive coding, and to retain an outside vendor if 

necessary.  Id.3  The Special Master also directed Defendants to consider narrowing their list of 

                                                           
3 Although this hearing was off the record, the Special Master subsequently and repeatedly 

made clear that he had ordered predictive coding.  See Hearing Tr. 20:24-21:11 (Sept. 11, 2016) (“In 
terms of timing for predictive coding, it was my impression when we all left on the 29th of 
August—when I said to the government you need to do predictive coding … it was my working 
assumption that you were going to do it.  And last Friday was the first time when we all chatted that 
I heard that it wasn’t being done by the government.”); id. at 122:3-20 (“[W]hen we left our status on 
the 29th of August, I truly expected that there was going to be predictive coding…. And I had, I 
thought, clearly—you know, I didn’t use the words ‘I order.’  I tend to say ‘I request,’ thinking 
people will get the drift and just do it without a formal order.  But the idea of agency counsel doing 
it was not something that struck me as particularly satisfactory, satisfactory to get this done.”); 
Hearing Tr. 93:10-23 (Sept. 12, 2016) (“Nobody came in on the 30th or the 1st or the 2nd or the 3rd 

(continued) 
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proposed custodians (which then contained 31 individuals) and the date range applicable to their 

requests (which then reached back to January 1, 2010).  Id. 

Heeding the Special Master’s directive, Defendants immediately offered to reduce the date 

range for their requests by three years (from January 1, 2010—though several of the document 

requests facially included narrower date ranges—to January 1, 2013), and the Government accepted 

this proposal.  Email from C. Conrath to A. Healey (Aug. 30, 2016) (Ex. 18).  Defendants also 

reviewed and unilaterally dropped nine prospective custodians from their proposed list (from 31 to 

22).  Email from A. Healey to C. Conrath (Aug. 30, 2016) (Ex. 19).  On August 31, during a meeting 

prior to a hearing with the Special Master, Defendants agreed to reduce the number of custodians to 

19.  Healey Decl. ¶ 9.  In the email memorializing these compromises, Mr. Healey also indicated 

Defendants’ understanding that the Government had “retained an e-discovery vendor,” would work 

with that vendor to “develop and test a predictive coding model” to be used in carrying out the 

production of responsive materials, and would “promptly inform defendants of any issues arising in 

the collection process that may delay production.”  Email from A. Healey to C. Wilson (Aug. 31, 

2016) (Ex. 20).  Mr. Wilson confirmed that “[t]his all sounds right,” subject to a few 

“caveats/clarifications” regarding particular details of the production.  Email from C. Wilson to A. 

Healey (Aug. 31, 2016) (Ex. 20).  In particular, Mr. Wilson provided details regarding the steps that 

the Government’s retained vendor would take, thereby confirming Mr. Healey’s understanding that 

the Government had, in fact, retained a vendor to implement the predictive-coding process.  Id.   

 
(continued…) 

 

or the 4th or the 5th or 6th, et cetera, to say that’s not going to work…. So the first time I heard 
about this was … Thursday night—that that wasn’t going to be used.”); Hearing Tr. 94:10-95:7 
(Sept. 26, 2016) (“I left the meeting on, whether it was August 29 or 31st, I think it was the 29th, 
believing that the Government was going to do predictive coding.  And it was on September 7, I 
think, that Defendants were informed that was not the case and I learned of it whatever the next 
Monday was.”). 
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E. September 7:  The Government Reveals That It Will Not Be Complying With 
The Special Master’s Order Requiring It To Use Predictive Coding. 

Over the next several days, Defendants continued to press for updates regarding the 

Government’s planned production schedule.  Mr. Wilson continually assured Defendants that this 

process was underway, without any indication that the Government was deviating from the 

predictive-coding production that the Special Master had ordered or from the specific details to 

which the parties had agreed.  See Email from C. Wilson to A. Healey (Sept. 1, 2016) (Ex. 21) (stating 

that “[t]he vendor is in the process of pulling custodians’ emails” and that the Government “will 

know more regarding a production schedule” once at least one custodian’s emails had been pulled); 

Email from C. Wilson to A. Healey (Sept. 6, 2016) (Ex. 22) (providing “an early email/attachment 

count for 1 custodian,” specifying the databases the Government would search, and providing a set 

of search terms to be used). 

On September 7, however, Defendants were surprised to hear a very different explanation of 

the status of the Government’s efforts and plans.  During a hearing before the Special Master that 

day, Mr. Wilson stated that the Government had collected 1.1 million materials from 10 out of 19 

custodians, and proposed that the parties work to find ways to reduce the universe of responsive 

documents.  During a meet-and-confer later that day, Mr. Wilson mentioned, for the first time, that 

the Government did not intend to use predictive coding, and would instead be using only search 

terms.  Healey Decl. ¶ 10.  The next day, Mr. Healey sent an email to Mr. Wilson reiterating 

Defendants’ “concerns about both the timing and accuracy of the production” and explaining that it 

“deviate[d] from what the Special Master requested.”  Email from A. Healey to C. Wilson (Sept. 8, 

2016) (Ex. 23).  Mr. Wilson responded:  “Disagree as to your contention that what we discussed 

yesterday deviates from what Judge Levie requested. Also disagree that our discussion yesterday 

deviates from what I conveyed to you last week.”  Email from C. Wilson to A. Healey (Sept. 8, 

2016) (Ex. 23).  The parties participated in a brief conference call with the Special Master on 
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September 9, during which Defendants informed the Special Master of the Government’s revelation.  

Healey Decl. ¶ 11.  Although Mr. Wilson took the position that the Government had not committed 

to utilizing predictive coding, the Special Master stated that he had instructed the Government to 

use predictive coding at the August 29 hearing.  Id.  The Special Master set a hearing to further 

address the matter for two days later, on Sunday, September 11.  Id.  Shortly after the September 9 

conference call, the Government produced its initial witness list, which included three 

witnesses from ASPE (coincidentally one of the few places the Government had agreed to 

look for responsive documents).  Ex. 3 at 3.  Defendants, by contrast, were forced to include 

five placeholders for unnamed CMS witnesses on their initial list, since Defendants had not 

yet obtained any materials necessary to identify potential witnesses.  Defs.’ Preliminary Fact 

Witness List at 3 (Sept. 9, 2016) (Ex. 24). 

At the September 11 hearing, the Special Master reiterated that he had instructed the 

Government to engage in predictive coding, and that “the idea of agency counsel doing [the 

production] was not something that struck me as particularly satisfactory.”  Hearing Tr. 122:3-20 

(Sept. 11, 2016).  Counsel for the Government, Peter Mucchetti, acknowledged that “defendants 

have a legitimate request for this discovery,” but took the position (never before expressed by any 

Government attorney to Defendants’ counsel) that Defendants were seeking too many documents 

and needed to “prioritiz[e]” their requests.4  Hearing Tr. 31:11-34:10 (Sept. 11, 2016) (Mucchetti).  

The Special Master stated that “[t]he fact that HHS has never done a search on this magnitude … 

doesn’t even come close to carrying the day,” and instructed the Government to “get it done.”  Id. at 

35:18-36:7 (Levie).  The Special Master also found it “very, very troubling” that the Government 

                                                           
4 Previously, Mr. Mucchetti had acknowledged that Defendants were in fact entitled to the 

discovery they had requested:  “[W]e do recognize that defendants have a legitimate request for this 
discovery.  We want them to get the discovery that we can given what we have available to us, . . . 
consistent with their need and the ability of the agency.”  Hearing Tr.31:11-18 (Sept. 11, 2016). 
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stated it would not be able to quickly produce documents for the three witnesses it had identified.  

Id. at 118:16-119:25.  The Special Master encouraged the parties to discuss a plan for moving 

forward, noting that “the clock is working against everyone.”  Id. at 65:3-7. 

Consistent with the Special Master’s directive, Mr. Healey sent the Government Defendants’ 

proposed revisions to the search terms the Government had provided.  Email from A. Healey to P. 

Mucchetti (Sept. 11, 2016) (Ex. 25).  Mr. Healey requested that these terms be vetted by CMS 

personnel “to ensure they … capture idiosyncratic, agency terminology.”  Id. 

The next day, the Special Master held another hearing.  At that hearing—now 45 days after 

Defendants served their requests on CMS—the Government acknowledged the insufficiency of the 

search-term method it was proposing.  As its e-discovery expert recognized, “search terms are by 

their definition an imprecise and not very effective means to parse out responsive information.”  

Hearing Tr. 154:9-18 (Sept. 12, 2016) (Greer).  Nonetheless, the Government persisted in 

advocating a search-term approach because it was “having to make the best of a bad situation.”  Id.  

It also requested additional time before committing to a production schedule, representing that “we 

need more experience with the system before we can propose additional dates” and stating that the 

Government needed Defendants to “tell us what they want us to prioritize.”  Hearing Tr. 113:18-24 

(Sept. 12, 2016) (Mucchetti).  To that end, Defendants identified an initial set of custodians to 

prioritize.  Id. at 120:10-121:19.  In a subsequent hearing on September 15, the Special Master put 

the Government on notice that he was inclined to set September 26 “as a hard stop” for complying 

with the CMS requests.  Hearing Tr. 68:24-69:1 (Sept. 15, 2016) (Levie). 

F. Mid-September:  The Government Indicates That It Will Be Withholding 
Large Numbers Of Documents As Potentially Privileged, Without Having 
Attorneys Review The Documents In Question. 

In several hearings over the following weeks, the Government continued to express 

skepticism regarding its ability to make a timely production, and began shifting the focus to its claim 
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that Defendants’ requests would likely sweep in a substantial number of documents protected by the 

deliberative-process privilege. 

On September 19, in yet another hearing addressing the requests, Defendants asked the 

Special Master to enter an order confirming that the Government’s deadline for production would 

be September 26.  Hearing Tr. 7:3-12 (Sept. 19, 2016) (Healey).  Counsel for the Government 

asserted that its production would implicate a substantial number of documents potentially shielded 

by the deliberative process privilege, and asked the Special Master to allow the Government to 

withhold as privileged any documents that contained certain unidentified search terms.  Id. at 41:2-

44:13 (Mucchetti).  The Government would not agree to share these search terms with Defendants 

(id. at 48:19-55:20), and stated that even with this “modification” to its production obligations, it 

would only be “substantially done, but not completely done, by September 26” (id. at 42:13-18)).  

The Government noted that “electronic review for deliberative process privilege is not used as often 

as it is for attorney-client privilege,” but claimed that DOJ had used this procedure in other cases.  

Id. at 68:7-23 (Mahr).  The Government also acknowledged that, under its proposal, attorneys would 

not actually be reviewing each document over which the Government claimed privilege; according 

to the Government, “an eyes-on privilege review of the extraordinary amount of documents that we 

were required to collect in this forensic process … would just be impossible by trial, let alone by the 

26th.”  Id. at 69:18-23 (Mahr).   

Defendants objected to DOJ’s proposal, noting that it contravened settled law on the 

requirements for asserting the deliberative process privilege.  Id. at 59:14-60:12 (Healey).  The Special 

Master did not issue an advisory opinion on the propriety of the Government’s proposal, but 

emphasized the need for transparency in any process the Government implemented for identifying 

privileged documents, and expressed “concerns about the productivity of using an algorithm when 

you’re using deliberative process.”  Id. at 55:5-22, 79:9-19 (Levie).  Later that day, the Special Master 
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entered an order requiring the United States to “produce on a rolling basis all documents and things 

responsive to Defendants’ Requests for Production to the Center for Medicare and Medicaid 

Services numbers 6, 8, 10, 11, 14, 15, 18, 19, 20, and 22 no later than September 26, 2016.”  S.M. 

Order No. 3, Dkt. No. 125 (Sept. 19, 2016). 

Defendants continued to attempt to work with the Government to facilitate a complete 

production complying with the Special Master’s timeline.  The parties held a meet-and-confer on 

September 20, during which the Government confirmed that it intended to use search terms to 

identify supposedly privileged documents, but did not intend to share those search terms with 

Defendants.  Email from A. Healey to R. Danks (Sept 20, 2016) (Ex. 26) (memorializing the meet-

and-confer).  The Government also now acknowledged—contrary to its representation at the 

September 19 hearing—that in past cases where it had used search terms to identify materials 

potentially subject to the deliberative-process privilege, those search terms had only been an initial 

step that was ultimately followed by attorneys’ eyes-on review.  Id.  The Government continued to 

demur as to the details of its plan, informing the Special Master on a September 22 conference call 

that the Government did not know the size of the universe of documents it would be withholding as 

potentially privileged and did not “have a final answer” regarding privilege log issues, and that it 

would not be until “the end of next week” that the Government would “be able to have a 

conversation with you about what we think this is going to look like and what processes there will be 

in place to allow the Court to assess any privilege challenges that the Defendants would like to 

raise.”  Hearing Tr. 8:16-9:1, 15:6-17:13 (Sept. 22, 2016) (Danks). 

After the hearing on September 22, the Special Master entered an order that, among other 

things, required the Government to “produce a final privilege log no later than October 7” and 

clarified that “Defendants shall be permitted to identify for in camera review by the Special Master 

samples of documents withheld on the basis of the deliberative process privilege.”  S.M. Order No. 
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4 at ¶¶ 2, 3, Dkt. No. 127 (Sept. 22, 2016).  The Order also stated that the Government’s compliance 

would be “without prejudice to Defendants’ rights to seek relief or sanctions for prior or ongoing” 

discovery violations, and that the Order would not “be construed as an agreement or admission” by 

Defendants that the Government’s compliance “will in any way mitigate prejudice resulting from 

any violations.”  Id. at ¶¶ 4, 5. 

G. September 26:  The Government Fails To Complete Its Production By The 
Court-Mandated Deadline, And Withholds Approximately One Million 
Documents From Its Final Production Based On “Potential” Privilege Issues. 

On September 25—58 days after Defendants served their requests on CMS—the 

Government finally provided insight into the number of documents it was withholding from its 

production, informing Defendants that “between 860,000 and 1.1 million documents” responsive to 

the search terms the Government used had “[] triggered a need for further privilege review.”  Email 

from R. Danks to A. Healey (Sept. 25, 2016) (Ex. 27).  Ultimately, this amounted to roughly half of 

the documents that responded to the search terms the Government utilized.  In a hearing the next 

day, the Government acknowledged that it could not say that “all of [these] documents are properly 

protected”; indeed, “[t]hat’s not the Department’s position at all.”  Hearing Tr. 62:7-13 (Sept. 26, 

2016) (Danks).  Nevertheless, the Government claimed that “there are a lot of documents that raise 

very significant concerns and that warrant further review.”  Id.  The Government also confirmed 

that it did not intend to have anyone review all of the documents to resolve these concerns, and that 

it intended to submit a privilege log and supporting declaration that addressed documents on a 

categorical—rather than individualized—basis.  Id. at 62:16-20, 71:5-23 (Danks).  The Special Master 

noted that, before a governmental entity can invoke the deliberative-process privilege, it must 

provide a declaration by the appropriate agency head, and asked whether “there [is] some other way 

you are going to approach this invocation of privilege to these.”  Id. at 70:18-71:4.  The Special 

Master also expressed “serious concerns” with the Government’s proposal for providing a privilege 
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log that addressed the withheld documents categorically rather than individually, explaining that it 

was unclear how “the Government, HHS, is even going to establish the categories.”  Id. at 97:18-24, 

100:24-101:3.  As the Special Master put it, the Government’s proposal was “almost an all or 

nothing roll of the dice by the Government.”  Id. at 100:22-101:5. 

Later that day, Mr. Healey sent Mr. Danks an email requesting a “specific proposal” for 

dealing with privilege that “protects defendants’ legitimate interest in obtaining responsive materials 

that are currently being held behind the privilege screen.”  Email from A. Healey to R. Danks (Sept. 

26, 2016) (Ex. 27).  Mr. Healey also asked Mr. Danks to share the search terms the Government was 

using to identify potentially privileged documents, explaining that Defendants “would not argue that 

such disclosure constituted waiver of any privilege that may apply to those terms or a broader 

subject matter waiver.”  Id.  In reply, Mr. Danks stated only that “Plaintiffs do not agree with all of 

[the Healey email’s] characterizations,” but would be providing additional details later that day.  

Email from R. Danks to A. Healey (Sept. 26, 2016) (Ex. 27). 

Even setting aside the roughly one million withheld documents, the Government did 

not complete its production by the September 26 deadline.  At a hearing on September 27, the 

Government indicated its expectation that it would “produce a large number of documents this 

afternoon from most if not all of the CMS custodians,” and would “be able to finish the production 

of all the forensically-collected materials tomorrow, with one exception” arising from a technical 

issue.  Hearing Tr. 7:20-8:2 (Sept. 27, 2016) (Danks).  The Government indicated that it was 

“reconsidering” the possibility of producing the remaining materials subject to a claw-back 

agreement, but was not willing to commit to that approach.  Id. at 8:21-9:4 (Danks).  The Special 

Master again noted the problems associated with the Government’s proposal to withhold 

documents on a categorical basis, and expressed “hop[e] [that] there can be some very serious 

discussion with HHS in terms of whether in this case, in this limited universe of custodians and 
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components of HHS and the timelines here,” the Government could agree to produce the materials 

subject to a claw-back agreement.  Id. at 19:7-20:7 (Levie).  At the same time, the Special Master 

recognized that Defendants could file a motion to compel production of the withheld materials, so 

that the issue could be squarely presented for resolution.  Id. at 41:21-42:6.  Defendants filed a 

motion to compel the very next day. 

On September 29—now 62 days after Defendants served their requests on CMS—in 

another hearing before the Special Master, the Government altered its proposal for handling the one 

million withheld documents.  Under its new proposal, the Government would provide Defendants 

with access to “a subset of” the withheld documents—which would be identified by a set of search 

terms to which Defendants would not be privy—in a Government-controlled “clean room” with a 

variety of restrictions.  Hearing Tr. 10:21-11:4 (Sept. 29, 2016).  Defendants’ outside counsel only 

would be permitted to review the withheld documents in DOJ’s offices, in order to “identify the 

documents that they think are relevant and non-privileged.”  But in conducting that review, defense 

counsel would not even be permitted to take notes.  Once certain documents would be identified, 

counsel for the Government would review the documents in question to determine whether there is 

a legitimate basis for claiming privilege.  Id. at 11:14-22.  The Government would produce any 

identified documents it decided not to claim as privileged.  Id. at 11:23-12:2.  But for all documents 

over which the Government invoked privilege, the Government would submit the documents to the 

Special Master so that the privilege claim could be adjudicated on a document-by-document basis.  

Id. at 12:3-13:2.  The Government also stated that this proposal was conditioned upon Defendants’ 

agreement—or an order from the Special Master—that the “clean room” protocol would “satisf[y] 

[the Government’s] discovery obligations.”  Hearing Tr. 4:13-19.  The Government confirmed the 

terms of this proposal in an email later that day.  Email from R. Danks to G. Irwin (Sept. 29, 2016) 
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(Ex. 28).  Among other things, this email explained that Defendants would be “permitted to identify” 

no more than 100 documents per day as responsive and non-privileged.  Id. 

ARGUMENT 

I. Legal Standards 

Rule 37(b) of the Federal Rules of Civil Procedure provides that “[i]f a party … fails to obey 

an order to provide … discovery, … the court where the action is pending may issue further just 

orders.”  Fed. R. Civ. P. 37(b)(2)(A).  Under this rule, “[d]istrict courts … possess broad discretion 

to impose sanctions for discovery violations.”  Parsi v. Daioleslam, 778 F.3d 116, 125 (D.C. Cir. 2015).  

There are only two prerequisites to sanctions under Rule 37(b):  “(1) there must be a discovery order 

in place, and (2) that order must be violated.  Once those two hurdles are cleared, … Rule 

[37(b)(2)(A)] allows for” a variety of sanctions.  DL v. Dist. of Columbia, 274 F.R.D. 320, 325 (D.D.C. 

2011). 

Even separate from Rule 37, the Court has the inherent power to impose sanctions.  See, e.g., 

Chambers v. Nasco, Inc., 501 U.S. 32, 43-44 (1991).  The sanctions provided for in the Federal Rules  

“reach[] only certain individuals or conduct,” whereas “the inherent power extends to a full range of 

litigation abuses.”  Id. at 46.  Courts thus possess the power and obligation “to ‘protect their 

institutional integrity and to guard against abuses of the judicial process with … sanctions as they 

find necessary.’”  Parsi, 778 F.3d at 130 (quoting Shepherd v. Am. Broadcasting Cos., 62 F.3d 1469, 1472 

(D.C. Cir. 1995)).  “[I]ssue-related sanctions that are fundamentally remedial rather than punitive and 

do not preclude a trial on the merits—such as barring admission of evidence or considering an issue 

established for the purpose of the action—can be imposed on a showing that the sanctioned party 

resisted discovery by a preponderance of the evidence.”  Id. at 131 (internal quotation marks 

omitted). 
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II. The Government Has Failed To Abide By Its Discovery Obligations, Violated 
Discovery Orders, And Created Enormous Prejudice That, If Not Remedied, Will 
Preclude A Fair Trial. 

Sanctions are urgently needed to remedy the Government’s violations of the Court’s 

discovery orders.  This misconduct was knowing and repeated.  The result is that Defendants have 

been deprived of information of core importance to the defense of the Government’s lawsuit.  

There is no time in these expedited proceedings to remedy the Government’s discovery misconduct 

other than through the imposition of sanctions under Rule 37, the Court’s inherent powers, or both. 

A. The Government Has Violated Discovery Orders And Systematically Failed 
To Produce The CMS Documents. 

The Government has had the CMS subpoena for over two months in a case that requires 

production within 28 days.  The Government represented on August 8 that it had been “working 

with HHS on the substance of” the requests (Ex. 8), and it represented on August 11 that it “ha[d] 

been moving forward” on the CMS production and would “begin a rolling production” in 

compliance with the case management order (Ex. 10).  Yet weeks later, on August 29, the 

Government revealed that it had not, in fact, been preparing its CMS production, and the Special 

Master ordered a belated production using predictive coding.  See, e.g., Hearing Tr. 94:10-95:7 (Sept. 

26, 2016) (Levie) (“I left the meeting on, whether it was August 29 or 31st, I think it was the 29th, 

believing that the Government was going to do predictive coding.”). 

The Government’s failure to proceed as promised during the month between July 29 (when 

it received the subpoena) and August 29 (when it was ordered to begin a process of predictive 

coding) was unexcused and created enormous urgency for the Government to comply.  Without any 

indication that it was not abiding by the Special Master’s order to employ a predictive coding process 

with the assistance of a vendor, the Government announced at a conference with Defendants’ 

counsel on September 7 that it would not use predictive coding at all. 
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This revelation directly contravened the Special Master’s August 29 discovery order.  The 

violation was deliberate and knowing; the Government was fully aware of the Special Master’s ruling 

and had represented that it would comply with the ruling, and the Government made no effort to 

communicate its unilateral change of plans to the Special Master (and merely mentioned it in passing 

to Defendants). 

The Government’s violation of the August 29 order greatly aggravated the effects of the 

Government’s previous unwarranted delay, necessitating a new round of negotiations with 

Defendants, new hearings before the Special Master, and new procedures to deal with the CMS 

production.  As a result of these protracted proceedings, the Special Master imposed a September 26 

deadline for the Government to complete its CMS production.5  The Government expressed 

optimism about complying with this order.  See Hearing Tr. 42:13-18 (Sept. 19, 2016) (Mucchetti) 

(“Now, with that modification [i.e., an agreement on narrowing], we believe that we would be in a 

position to start making very significant productions and to be substantially done, but not 

completely done, by September 26”). 

Nonetheless, on September 25, the Government announced that it would not produce up to 

a million documents that its own process had deemed responsive, and said that it would engage in 

“further privilege review.”  Ex. 27.  The Government’s claim to additional time to determine 

whether a privilege applies at all does not extend the time for compliance with its production 

obligations.  See, e.g., Parsi, 778 F.3d at 127 (“Reasonable people cannot differ about whether a party 

is entitled to withhold relevant documents without articulating any claim of privilege.”).  While 

Defendants are ordinarily amenable to reasonable extensions of discovery deadlines, this situation is 

different for several reasons.  First, the Government’s previous—and extended—delay had made a 
                                                           

5 The Special Master ordered that compliance with the September 26 deadline would not 
excuse the Government from the consequences of past violations.  S.M. Order No. 4 at ¶ 5, Dkt. 
No. 127 (Sept. 22, 2016). 
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full, final production of documents by September 26 absolutely critical.  And second, the 

Government withheld these documents while acknowledging that there was no practicable way of 

identifying and producing the non-privileged documents amongst them in any timely fashion.  Thus, 

the Government’s violation of the Special Master’s September 25 order was not merely a technical, 

interim default.  Rather, it represented a fundamental, announced statement that the Government 

would not comply with the core requirement of the order within any meaningful period of time. 

The Government’s extended pattern of dilatory conduct, misrepresentations, and violations 

of court orders plainly satisfies the requirements for imposition of sanctions under Rule 37(b).  See, 

e.g., DL, 274 F.R.D. at 325 (noting that Rule 37(b) sanctions require only “(1) [that] there … be a 

discovery order in place, and (2) that [the] order [has been] violated”).  It is equally clear that this 

wrongful conduct suffices to warrant sanctions under the Court’s inherent powers, which does not 

even require the violation of a court order.  See, e.g.,  Parsi, 778 F.3d at 131 (“[I]ssue-related sanctions 

that are fundamentally remedial rather than punitive and do not preclude a trial on the merits—such 

as barring admission of evidence or considering an issue established for the purpose of the action—

can be imposed on a showing that the sanctioned party resisted discovery by a preponderance of the 

evidence.” (internal quotation marks omitted)). 

B. The Government’s Misconduct Has Gravely Prejudiced Defendants. 

By consistently flouting its discovery obligations, the Government has caused serious 

prejudice that, if left unaddressed, will jeopardize the basic fairness of this litigation.  Although 

Defendants bear no burden of proving prejudice, the record starkly shows that the Government’s 

conduct has gravely undermined Defendants’ ability to defend their merger.6 

                                                           
6 Defendants need not affirmatively prove prejudice at all:  the Government may not 

“attempt to profit from [its] discovery misconduct by shifting the burden to [the other party] to 
demonstrate how they were prejudiced by that misconduct.”  DL, 274 F.R.D. at 328.  Indeed, the 
D.C. Circuit has suggested that “prejudice to the other party” becomes relevant only where the 

(continued) 
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First, as explained above (supra at 1-3), the materials at issue here are extremely important.  

CMS’s role in paying for and/or regulating the products at issue explains not only why Defendants’ 

discovery requests could come as no surprise to the Government, but also why the Government’s 

obstructionist conduct is so troubling.  This case is fairly anomalous insofar as one of the products 

at issue directly competes with a product offered by the federal government.  Unlike in a case 

involving a merger of airlines or of office-supply vendors, Defendants are seeking competitive 

information from the very sovereign that is prosecuting their merger.  The Government thus has a 

clear tactical interest in restricting Defendants’ access to materials showing the federal government’s 

perspective on competition between traditional Medicare and Medicare Advantage.  And the 

Government has acted on that interest, with the Department of Justice immediately inserting itself 

into Defendants’ discussions with CMS and grinding the discovery process to a halt.  It is hard to 

imagine any clearer confirmation of the importance of the CMS materials at issue here. 

Second, the Government’s repeated and compounding violations of discovery orders has 

directly and substantially prejudiced Defendants.  This case is necessarily “proceeding on an 

exceptionally expedited timeline” (S.M. R.&.R. No. 2 at 17, Dkt. No. 112 (Sept. 14, 2016)), a fact 

that the Government had every reason to anticipate before filing its complaint.  The Government’s 

intransigence has ensured that Defendants will not have anywhere near the information they 

require—and are entitled to—as key deadlines loom: 

o Final fact witness lists are due on October 7, just three days from now.  C.M.O., Dkt. No. 55 
at 1 (Aug. 12, 2016).  Because the Government failed to produce any responsive materials 
before the September 9 deadline for initial lists, Defendants were forced to rely on 
categorical placeholders for CMS witnesses (in contrast to the Government’s ability to 

 
(continued…) 

 

sanction is so “severe” as to “approach[] a default judgment”—a situation not presented here.  Bonds 
v. Dist. of Columbia, 93 F.3d 801, 808 (D.C. Cir. 1996).  This is, in part, because sanctions serve “to 
deter [a governmental entity] and other parties from behaving the same way in the future”—a basis 
that is “wholly independent of any prejudice [the other party] may suffer as a result of the 
[governmental entity’s] misbehavior.”  Id. 
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specifically name three ASPE officials).  Compare Ex. 3 at 3 (Pls.’ Initial Fact Witness List) 
with Ex. 24 at 3 (Defs.’ Preliminary Fact Witness List).  Before Defendants can replace these 
placeholders, several steps need to occur:  Defendants must obtain a full complement of 
responsive documents from CMS, review those materials to understand the issues and 
identify the key decisionmakers, depose those key individuals (after providing sufficient pre-
deposition notice), and then determine which should be named as trial witnesses.  The 
Government has seen to it that none of these necessary steps will occur in the next four days. 

o Fact discovery closes on October 19.  C.M.O. at 1.  The Government has made clear that 
there is no way Defendants will have meaningful access to all materials by then, especially 
given the Government’s unwillingness to produce the documents it is withholding as 
potentially privileged.  Even if the Government is required to produce all of those 
documents subject to a claw-back agreement, this would result in Defendants receiving one 
million additional documents that have been subject to minimal screening for responsiveness, 
without any hope of meaningfully putting those documents to use in depositions or other 
aspects of fact discovery. 

o Expert reports are due on October 21.  C.M.O. at 2.  Expert analysis is critical in resolving 
market-definition disputes.  See, e.g., Water Craft Mgmt., L.L.C. v. Mercury Marine, 361 F. Supp. 
2d 518, 542 (M.D. La. 2004) (noting that a number of “[c]ourts consistently require that 
expert testimony adequately define the relevant … product market[] in antitrust cases”), aff’d, 
457 F.3d 484 (5th Cir. 2006); Berlyn, Inc. v. Gazette Newspapers, Inc., 223 F. Supp. 2d 718, 727 
(D. Md. 2002) (“[T]o prove relevant market, expert testimony is of utmost importance ….”), 
aff’d, 73 F. App’x 576 (4th Cir. 2003).  The Government’s conduct has severely compromised 
the defense experts’ ability to prepare comprehensive analyses by the deadline—a handicap 
that does not afflict the Government’s experts.  (This includes the three witnesses from ASPE 
who the Government has indicated will file expert reports—relying, no doubt, on materials 
to which Defendants have not had access.)  And getting additional facts after the close of 
discovery would not help, as Judge Bates has already asked the parties to agree that “nothing 
in terms of a factual support [for an expert] could be developed after [the close of fact 
discovery] for use at trial.”  Hearing Tr. at 49 (Oct. 9, 2016). 

o Pretrial briefs addressing, among other things, “market definition,” are due on November 
22, and trial commences on December 5.  Order, Dkt. No. 81 (Aug. 29, 2016); C.M.O. at 2.  
All of discovery is leading up to these events, and there is nothing Defendants can do to fill 
the knowledge gap occasioned by the Government’s failure to abide by its discovery 
obligations. 

In short, Defendants will not reach any of these deadlines with the information to which 

they should have had access.  This is especially true given that the Government has made clear that 

it will not comply with its obligations unless specifically ordered to do so—meaning that Defendants 

will likely have to wait through two rounds of briefing and adjudication before there is any hope of 

the Government moving forward.  And that prejudice cannot be remedied with a shift in deadlines.  
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The operative time frame is short, and Judge Bates recognized the necessity of a highly expedited 

trial in setting the schedule. 

All of this was avoidable.  Defendants would not be in this position if the Government had 

promptly begun responding to the July 29 request (like it said it was) or even if it had promptly 

complied with the August 29 order that it utilize predictive coding (like it said it would).7  And the 

Government has no excuse for its failings.  As the Special Master has pointed out repeatedly, the 

Government had every reason to expect that CMS’s documents would be at the absolute heart of 

this litigation:  “[T]he concern I have been raising for a while now is the government did the 

investigation.  The government decided when to bring the suit, what the allegations were going to 

be, what the markets would be, et cetera.  And the fact that tens of thousands, hundreds of 

thousands, millions of documents would potentially be implicated is not something new.”  Hearing 

Tr. 79:20-80:4 (Sept. 19, 2016) (Levie).  The Government alone is responsible for the prejudice to 

Defendants’ case. 

Third, the Government’s half-hearted proposals for moving forward are totally invalid.  As 

the consequences of its misconduct began to play out, the Government began demanding new and 

increasingly abridged and unlawful procedures to accommodate its previous delay.  These proposals 

are not only improper, but have produced a flagrantly defective and prejudicial production that is at 

once radically overbroad and radically under-inclusive. 

First, the Government’s proposal to utilize a categorical privilege log and a categorical 

supporting declaration to address the roughly one million documents it has withheld as potentially 

shielded by the deliberative-process privilege—without any lawyer actually reading each document—

is totally invalid.  As Defendants have explained, this proposal is both unnecessary (given 

                                                           
7 Moreover, the Government waived any claim that it could not complete the process 

ordered on August 29 by stating that it would, in fact, implement that process. 
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Defendants’ willingness to enter into a claw-back agreement) and fundamentally irreconcilable with 

the strict requirements the Government must comply with to assert the deliberative-process 

privilege.  To validly assert the deliberative-process privilege, the Government must, inter alia, 

provide “a detailed specification of the information for which the privilege is claimed, with an 

explanation why it properly falls within the scope of the privilege,” along with an agency-head 

declaration “based on actual personal consideration.”  Landry v. F.D.I.C., 204 F.3d 1125, 1135 (D.C. 

Cir. 2000).  The whole point of these requirements is “to ‘ensure that the privilege[] [is] presented in 

a deliberate, considered, and reasonably specific manner.’”  Id. (citation omitted); see also, e.g., Defs. of 

Wildlife v. U.S. Dep’t of Agric., 311 F.Supp.2d 44, 59 (D.D.C. 2004) (noting “the D.C. Circuit’s 

emphasis on the individualized nature of the deliberative-process inquiry”).  “[B]ecause the 

deliberative process privilege is so dependent upon the individual document and the role it plays in 

the administrative process,” “the need to describe each withheld document … is particularly acute.”  

Elec. Frontier Found. v. U.S. Dep’t of Justice, 826 F.Supp.2d 157, 167-68 (D.D.C. 2011) (citation 

omitted); see also R.&R. #94 at 7-15, U.S. v. Philip Morris, Inc., No. 99-cv-2496 (D.D.C. Jan. 8, 2003) 

(Levie, S.M.) (finding deficient a government declaration that “d[id] not address each document 

individually”) (Ex. 29), adopted, Order #300 (D.D.C. Jan. 15, 2003) (Ex. 30).  Individualized review is 

also required because even documents subject to the privilege must undergo “a ‘segregability 

analysis’ … separat[ing] the exempt from the non-exempt portions.”  Edmonds Inst. v. U.S. Dep’t of 

Interior, 383 F.Supp.2d 105, 108 (D.D.C. 2005) (Bates, J.). 

Claiming the privilege over unreviewed documents, based on word searches filtering them 

into broad categories, flatly violates the requirement of reviewing “each withheld document.”  Elec. 

Frontier Found., 826 F.Supp.2d at 167.  Indeed, there is no way that documents shielded by the 

deliberative-process privilege could ever be identified using an electronic term search, because no 

such search could ever capture the context needed to determine whether a document is deliberative 
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and predecisional.  See, e.g., Chesapeake Bay Found., Inc. v. U.S. Army Corps of Engineers, 722 F. Supp. 2d 

66, 75 (D.D.C. 2010) (Bates, J.) (noting that the deliberative-process privilege only protects 

“documents that are both predecisional and deliberative” (citation omitted)).  And although courts 

have occasionally permitted agency heads to submit categorical affidavits, this has occurred only 

after some attorney reviewed each document, making the required individualized determination.  See, 

e.g., Gen. Elec. Co. v. Johnson, No. 00-cv-2855, 2006 WL 2616187, *8 (D.D.C. Sept. 12, 2006) (Bates, 

J.) (“From the declarations, the Court has ascertained that lower-level officials reviewed all of the 

documents for which their regions or offices claimed the privilege, while higher-level officials typically 

reviewed a smaller representative sampling generated by the lower-level officials.”) (emphasis 

added)). 

The Government cannot point to any authority that relieves it of its obligation to comply 

with these requirements.  The Government used a process that was guaranteed to sweep up 

hundreds of thousands of documents as potentially privileged, and now seeks to use that vastness as 

an excuse for failing to satisfy its obligations.  This is impermissible. 

Second, the Government’s proposal to have defense counsel review the documents in a 

“clean room” is equally defective.  Under this proposal, Defendants would be tasked with 

“identify[ing] the documents that they think are relevant and non-privileged … [and] request[ing] 

their production,” at which point the Government would review the documents in question and 

determine whether to assert privilege at all.  Id. at 11:14-12:18.  Each privilege claim would then be 

litigated before the Special Master, requiring the parties to engage in continuous privilege litigation 

until Defendants have made it through the million-document holdback.  Id. at 12:3-13:10.  On top 

of all this, the Government proposes “set[ting] aside” the well-established requirement of an agency 

head’s declaration, based on personal knowledge, that all claims of deliberative-process privilege are 

proper.  Id. at 13:11-21. 
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This proposal simply makes no sense.  Far from rectifying the Government’s failure to 

satisfy the deliberative-process requirements, this proposal would only compound the harm to 

Defendants.  It would have the effect of shifting to Defendants the burden of identifying responsive, 

non-privileged documents—the very process that the Government claims it cannot complete under 

the schedule set forth in this case.  It would also enable the Government to ensure that the process 

moves at a glacially slow pace—as shown by the Government’s insistence that it will review no more 

than 100 documents per day.  And it would give the Government an open window into Defendants’ 

case development, as the Government sees which documents Defendants’ counsel seek to utilize.  

On top of everything else, the proposal is conditioned on Defendants’ waiver of their right to seek 

redress for prejudice they have suffered during discovery.  There is no legitimate basis to force 

Defendants to forego their rights in order to obtain discovery they are properly owed. 

Simply put, the Government’s proposals would make a mockery of the deliberative-process 

privilege.  They would not cure an ounce of prejudice, but instead would only create new forms of 

prejudice as Defendants are forced to divert precious resources to compensating for the 

Government’s failures.  These last-ditch efforts are no cure at all. 

C. The Government’s Excuses Have No Merit. 

The facts of the Government’s misconduct and its consequences are clear on the face of the 

record.  At hearings before the Special Master, the Government offered several excuses for its 

actions.  These rationalizations demonstrably misrepresent what happened and rest upon additional 

serious legal errors. 

1. Any Burden Involved In Complying With The Discovery Orders 
Resulted From The Government’s Own Misconduct, And 
Consequently Does Not Excuse That Misconduct. 

The Government has recently begun complaining that Defendants are demanding 

impossible procedures.  This contention merely reconfirms the deep prejudice stemming from the 
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Government’s misconduct.  It does not in any way excuse the Government of the consequences of 

that misconduct. 

In the first place, of course, Defendants’ views about the process do not impose constraints 

on the permissible scope of the Government’s discovery conduct.  These constraints are imposed by 

orders of the Court and binding legal precedent.  Defendants have, since first serving the requests, 

worked assiduously to facilitate the Government’s production of responsive documents, to 

compromise as to the scope and extent of the production requests, and to develop fallback 

approaches.  Defendants have worked with the Government, for example, to narrow the applicable 

date ranges and to reduce the number of custodians.  When the effects of the Government’s 

unexcused delays finally made it impossible to comply with the Court’s orders and the law, 

Defendants cannot be faulted for the ultimate impossibility of compliance. 

Second, the requests are, on their face, not unduly burdensome.  Each of Defendants’ 11 

document requests to CMS is specifically focused on a discreet issue, and the requests are entirely 

proportional to the breadth of information implicated in this case.8  The Government has never 

suggested that the requests are in any way unclear, and Defendants have repeatedly worked with the 

Government to minimize any burden involved in responding to these requests, including by 

repeatedly narrowing the requests (in terms of both number of custodians and temporal scope) and 

by helping to refine the operative search terms.  The requests themselves cannot be narrowed any 

further.  For instance, Defendants’ Request 6, which the Government has repeatedly taken issue 

with, seeks “[a]ll documents concerning Original Medicare … and Medicare Advantage as 

alternatives to one another or otherwise as offering competing choices to consumers.”  Ex. 4 at 2.  

                                                           
8 Further confirming the reasonableness of Defendants’ requests, the defendants in the 

related Anthem/Cigna litigation submitted a far greater number of document requests to HHS.  See 
Anthem’s Mot. to Compel Production Pursuant to Anthem’s Third Set of Doc. Requests, United 
States v. Anthem Inc., No. 1:16-cv-1493, Dkt. No. 93-1 at 17, 45-46 (Sept. 1, 2016). 
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As explained above, this request goes directly to the product-market issue at the heart of this case, 

and there is no practicable way that Defendants could narrow the request without forfeiting 

information to which they are entitled. 

Moreover, the Government’s current complaints about burden are belied by its own 

responses to the requests before its noncompliance made adequate productions impossible.  The 

Government consistently made clear that it was not asserting any objection to the requests that 

would preclude compliance with them.  In a meet-and-confer on August 15—after the Government 

had agreed to treat the requests as proper under Rule 34 and committed to beginning a rolling 

production—counsel for the Government stated that the Government would not be objecting 

outright to any of Defendants’ requests.  This explains why the Government did not dispute defense 

counsel’s observation to the Special Master at the September 11 hearing that the Government had 

“never asserted objections” to producing responsive documents.  Hearing Tr. 42:15-43:1 (Sept. 11, 

2016) (Irwin). 

Finally, the Government greatly exacerbated the difficulty of complying while there was still 

time by altering the agreed search terms in a manner that radically expanded their scope.  See Hearing 

Tr. 19:10-23:9 (Sept. 29, 2016) (Irwin) (explaining that the Government—unilaterally and without 

notice to Defendants—had replaced all “and” connectors in the agreed-upon search terms with “or” 

connectors, meaning that the Government “appear[s] to be searching for every single document that 

contains even one reference to any of the search terms that we provided, when, in fact, they were 

designed to have been linked and limited”).  Having unilaterally expanded the scope of the search 

terms in this way, the Government then turned around and complained to the Special Master that it 

was Defendants’ intransigence that led to the production of, for example, every document containing 

the word “Medicare.”  See Hearing Tr. 62:14-63:6 (Sept. 26, 2016); Hearing Tr. 9:5-19 (Sept. 27, 

2016); Hearing Tr. 9:8-19 (Sept. 29, 2016).  Thus, the Government not only violated the parties’ 
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agreement and created a massive new burden on both itself and Defendants, but it then attempted 

to use these results to wrongfully impugn Defendants. 

2. The Government’s Voluminous Production Of Unreviewed And 
Largely Irrelevant Materials Does Not Excuse Its Non-Production Of 
Vast Numbers Of Responsive Documents Without Any Grounds For 
Asserting A Privilege Over Them. 

The Government has also observed that it has now made a large production of documents 

from CMS.  E.g., Hearing Tr. 2:5-11 (Sept. 29, 2016).  The Government attempts to suggest by this 

that it has in large part complied with its discovery obligations.  It has not. 

As shown above, the manner in which the Government collected its production was 

flagrantly unlawful.  Moreover, it was highly prejudicial in two respects.  First, because the 

Government’s misconduct made it impossible to review any of the produced documents or even 

hone the search process in an iterative manner in order to increase the precision of the searches, it 

has produced massive volumes of documents that by the Government’s own admission are 

completely irrelevant and would have been pruned through a properly conducted production 

process.  See, e.g., Hearing Tr. 87:23-89:5 (Sept. 26, 2016) (Mucchetti) (stating that the responsive 

materials include “many [documents] that are absolutely irrelevant to this case” and “have absolutely 

nothing to do with this case”). The production of this mass of irrelevant documents merely 

increased the prejudice to Defendants by effectively forcing them to perform the document review 

that the Government claimed it was unable to perform. 

Second, and more fundamentally, the Government is withholding nearly a million 

documents that its own search process has identified as responsive.  The Government has done so 

without any lawful basis, as shown above.  The Government cannot permissibly withhold most of a 

production, assert no privilege over the documents, and fail to identify any lawful procedure by 

which it might timely do so in the future.  Defendants volunteered to obviate the need for any 

deliberative-process privilege review by forfeiting any waiver argument based on the production of 
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the document and permitting unrestricted claw-back of documents the Government deemed 

privileged, but the Government has refused this offer.  Having done so, the Government cannot 

rely on self-created timing difficulties to avoid the ordinary legal requirements for the assertion of 

the privilege. 

3. Defendants Never Insisted On A Production Using Word Searches. 

The Government has repeatedly represented that Defendants bear the responsibility for any 

difficulties associated with the word-search methodology it ultimately used because, it claims, 

Defendants have “insisted” that the Government use that method.  E.g., Hearing Tr. 9:11-16 (Sept. 

15, 2016); Hearing Tr. 64:8-16 (Sept. 12, 2016).  This allegation is patently false. 

Defendants have, throughout this process, expressed flexibility about the manner by which 

the Government engages in its production of CMS documents, so long as that process satisfied the 

obligations imposed by the Federal Rules of Civil Procedure and cases interpreting them.  The 

Special Master ordered the Government to use predictive coding, and the Government agreed to do 

so, representing to Defendants that it had retained a vendor and begun the process. 

It was the Government, not Defendants, who then proposed a production using search 

terms because it was simply too late, according to the Government, to perform an appropriate, 

attorney-guided production process.  In addition, it was the Government that radically expanded the 

volume of documents returned by the search process by changing all “and” connectors to “or” 

connectors. 

4. The Government’s Vague References To Defendants’ Conduct In 
Other Aspects Of Discovery Are Irrelevant. 

The Government has occasionally made references to the manner in which Defendants have 

handled their document productions.  The Government has not claimed that Defendants’ conduct 

has been inappropriate in these respects, but it has attempted to insinuate that analogies to their 
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discovery conduct somehow justifies the Government’s own misconduct with respect to the CMS 

production.  The Government is wrong for two reasons. 

First, Defendants’ behavior in discovery is “totally irrelevant” to the analysis as a matter of 

law.  DL, 274 F.R.D. at 329.  “Each party is responsible for its own obligations under Court orders 

and the Rules,” so references to the other side’s discovery conduct does not factor into the sanctions 

analysis.  Id.; see also, e.g., Martinez v. Asian 328, LLC, No. 15-cv-1071 (GMH), slip op. at 10 (D.D.C. 

April 27, 2016) (finding the other party’s discovery conduct “irrelevant” because “defendants’ 

obligations under this Court’s orders are independent of any obligations Plaintiffs may have”). 

Second, the contrast between Defendants’ discovery conduct and that of the Government’s 

conduct with regard to the CMS subpoena strongly reinforces the inadequacy of the Government’s 

response.  Defendants engaged in a predictive coding production process, both in the investigation 

and in the litigation, and worked with the Government to reach agreement on the technical details 

of that process.  The Government also reviewed random sample sets of non-responsive documents 

to verify Defendants’ recall rate.  Defendants have produced hundreds of thousands of documents 

from dozens of custodians in the litigation.  Defendants have not withheld any documents for 

privilege that have not undergone individualized human review.  Defendants have agreed to submit 

a document-specific privilege log on October 7.  All of this just demonstrates how far short the 

Government has fallen in this process.  

III. To Facilitate A Fair Trial, The Court Should Remedy The Government’s Misconduct 
By Imposing Reasonable And Proportionate Sanctions. 

Because the propriety of sanctions has been triggered by a showing that the Government has 

violated discovery orders (for Rule 37 sanctions, see DL, 274 F.R.D. at 325) and has otherwise 

“resisted discovery” (for sanctions under the Court’s inherent powers, Parsi, 778 F.3d at 131), the 

Special Master should next consider what sanctions are appropriate under the circumstances.  “The 

imposition of the number and type of sanctions employed under [Rule 37(b)(2)(A)] is left to the 
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discretion of the trial judge.  Mojarad v. Aguirre, No. Civ. A. 05-0038, 2006 WL 785415, at *10 

(D.D.C. March 27, 2006).  Accordingly, “the court may impose” more than one sanction “at the 

same time.”  Id. 

In assessing the propriety of sanctions, the overriding consideration is that “any sanction 

must be just.”  Bonds v. Dist. of Columbia, 93 F.3d 801, 808 (D.C. Cir. 1996).  For a sanction whose 

severity is akin to resolving the case in favor of the opposing party, or punitive like the imposition of 

monetary payments, “the district court may consider the resulting prejudice to the other party, any 

prejudice to the judicial system, and the need to deter similar misconduct in the future.”  Id. 

(citations omitted).  For lesser sanctions, less justification is required, although the Court should 

consider whether lesser sanctions could be more appropriate before imposing a sanction at any level 

of severity. 

A. The Court Should Draw Inferences Adverse To The Government On Issues 
That Its Misconduct Prevented Defendants From Adequately Discovering. 

Because of the unusually constrained litigation schedule required by the Government’s 

lawsuit, there is no longer sufficient time to remedy the Government’s misconduct through 

adjustments to the schedule.  In order to remedy the Government’s failure to make a sufficient 

production of responsive CMS documents notwithstanding the Special Master’s multiple orders, the 

only appropriate remedy is for the fact-finder to draw inferences adverse to the Government on the 

issues that a complete production of documents on a timely basis would have addressed.  Therefore, 

the Court should sanction the Government by drawing inferences adverse to the Government on 

issues directly implicated by the CMS documents:  (1) the finder of fact should infer that CMS views 

Medicare Advantage as part of the same product market as Original Medicare;  (2) it should infer 

that CMS would approve the novation and transfer of the Medicare Advantage contracts that 

Defendants propose to divest to Molina Healthcare; and (3) it should also adopt such further 

inferences about CMS’s views and conduct as the Court deems appropriate, or that become evident 
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during the further course of fact or expert discovery.  Defendants know, for example, that several 

analyses that their economic expert plans to perform have been hampered by CMS’s inadequate 

document production, but Defendants need to wait to see the Government’s expert reports before 

they can ascertain the extent to which CMS’s discovery failures have prejudiced Defendants and 

their economic expert. 

These inferences are modest and limited.  They will not have the effect, either in law or in 

practical effect, of resolving the entire case against the Government.  And they are amply justified by 

the governing law on these facts.  See, e.g., Stanphill v. Health Care Serv. Corp., No. CIV-06-985-BA, 

2008 WL 2359730, at *6 (W.D. Okla. June 3, 2008) (imposing adverse inference sanction based on 

party’s “failure to timely supplement its document production”). 

Where “the nature of the alleged breach of a discovery obligation is the non-production of 

evidence, a District Court has broad discretion in fashioning an appropriate sanction,” and “an 

adverse inference instruction[] may be imposed where a party has breached a discovery obligation 

not only through bad faith or gross negligence, but also through ordinary negligence.”  Residential 

Funding Corp. v. DeGeorge Fin. Corp., 306 F.3d 99, 101 (2d Cir. 2002).  Courts typically consider three 

factors in assessing whether to impose an adverse inference sanction, all of which are satisfied here: 

[W]here, as here, an adverse inference instruction is sought on the basis that the 
evidence was not produced in time for use at trial, the party seeking the instruction 
must show (1) that the party having control over the evidence had an obligation to 
timely produce it; (2) that the party that failed to timely produce the evidence had a 
“culpable state of mind”; and (3) that the missing evidence is “relevant” to the 
party’s claim or defense such that a reasonable trier of fact could find that it would 
support that claim or defense. 

Id. at 107.9 

                                                           
9 This Court has adopted the Second Circuit’s approach to adverse inferences in Residential 

Funding Corp.  See, e.g., Mazloum v. Dist. of Columbia, 530 F. Supp. 2d 282, 293 (D.D.C. 2008) (Bates, J.). 
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The Government cannot dispute the first factor, which looks to its control over the evidence 

and its obligation to timely produce it.  As shown above, the CMS documents at issue are in the 

exclusive possession of the Government, and the Government has never questioned its obligation to 

produce responsive documents under ordinary discovery procedures. 

The second factor considers whether the Government had a “culpable state of mind.”  Id.  It 

is well settled that this factor is satisfied “where [the non-producing] party has breached a discovery 

obligation not only through bad faith or gross negligence, but also through ordinary negligence.”  Id. 

at 101; see also, e.g., Mazloum, 530 F. Supp. 2d at 293 (holding that negligence can satisfy the state of 

mind requirement).  Here, however, the Government’s conduct was not simply negligent.  

Defendants have maintained ongoing discussions with the Government’s counsel about the CMS 

discovery throughout this lawsuit, and the Government was well aware both of its duty to comply 

with the CMS discovery and of its decision not to begin and maintain the process in a timely way. 

Moreover, the Government has made several clear and demonstrable misstatements, such as 

its representations throughout August that it was actively working on preparing the CMS production, 

its confirmation that it would timely commence a predictive coding-based production, and its 

representation that it would provide Defendants with certain technical information necessary to test 

the efficacy of its search terms.  While some negligent acts by the Government may have 

exacerbated the prejudice resulting from its misconduct—such as its replacement of all “and’s” with 

“or’s” in its search algorithm—there is no question that the core misconduct was not simply the 

product of negligent inadvertence. 

The Residential Funding Corp. panel observed that “acts evincing ‘purposeful sluggishness’” in 

the production of evidence can demonstrate a level of culpability beyond mere negligence for 

purposes of the adverse inference analysis.  306 F.3d at 110.  The Government’s conduct in this case 

evinces at least purposeful sluggishness. 
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The third factor looks to the relevance of the non-produced material.  This analysis looks 

not merely to whether the material would have been “sufficiently probative to satisfy Rule 401 of the 

Federal Rules of Evidence,” but rather to whether “a reasonable trier of fact could infer that the … 

evidence would have been of the nature alleged by the party affected” by the misconduct.  Id. at 108-

09.  Again, this standard is easily satisfied here.  In the first, place, “bad faith alone is sufficient 

circumstantial evidence from which a reasonable fact finder could conclude” relevance for purposes 

of this factor.  Id. at 109.  As shown above, the Government’s conduct rises to the level of bad faith.  

Second, where the evidence at issue is of central importance to both parties to the lawsuit, the 

relevance prong “is easily satisfied.”  Mazloum, 530 F. Supp. 2d at 293; see also Chen v. Dist. of 

Columbia, 839 F. Supp. 2d 7, 15 (D.D.C. 2011) (noting that “the importance of the evidence 

involved” supports the propriety of adverse inferences).  Thus, for example, this Court has observed 

that certain “video evidence [wa]s quite plainly relevant both to plaintiff’s claims and to defendants’ 

defenses in th[e] case” because it could have revealed important information about the conduct on 

which the lawsuit was based.  Mazloum, 530 F. Supp. 2d at 293.  Similarly, in Chen, this Court found 

the fact that the evidence at issue “was of critical importance to this case” as supporting the 

imposition of an inference sanction.  839 F. Supp. 2d at 15.  As shown above, the CMS documents 

at issue here are also very important to central issues in the case.  Therefore this last requirement is 

also “easily satisfied.”  Mazloum, 530 F. Supp. 2d at 293. 

B. The Court Should Preclude The Government From Calling CMS Witnesses or 
Introducing CMS Documents Into Evidence. 

In addition to the fact-finder’s adoption of adverse inferences on issues related to the CMS 

documents, the Court should preclude the Government from calling the three CMS employees it has 

identified as fact or expert witnesses on its witness list—or any other CMS employees—as witnesses 

at the trial.  Rule 37 expressly authorizes the Court to “prohibit[] the disobedient party … from 
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introducing designated matters in evidence” as a sanction for discovery misconduct.  Fed. R. Civ. P. 

37(b)(2)(A)(ii). 

Accordingly, district courts have the discretion to exclude witnesses from testifying where 

the discovery misconduct would have impaired the other party from adequately examining the 

witness.  For instance, in Sheppard v. River Valley Fitness One, L.P., 203 F.R.D. 56 (D.N.H. 2001), the 

United States Magistrate Judge granted a motion to preclude a witness from testifying.  Despite 

finding that the late production of documents at issue “reflect[ed] a lack of diligence rather than an 

intentional effort to abuse the discovery process,” the Magistrate Judge found that the late 

production “ha[d] unfairly prejudiced” the other parties, and thus deemed preclusion of the affected 

witness testimony an appropriate sanction.  Id. at 60.  See also, e.g., Perkinson v. Houlihan’s D.C., Inc., 

108 F.R.D. 667, 673 (D.D.C. 1985) (noting that witnesses had been precluded from testifying as a 

discovery sanction). 

In short, the requirements for a witness-preclusion sanction are met here.  And this sanction 

is not only permissible; it is necessary to provide meaningful relief to Defendants and preserve the 

integrity of the trial.  Unlike a case with flexibility as to the schedule and trial date, where a lesser 

sanction involving timing latitude could suffice, see, e.g., Am. Property Constr. Co. v. Sprenger Lang 

Foundation, 274 F.R.D. 1, 8 (D.D.C. 2011) (“declin[ing] to exercise [the Court’s] discretion to impose 

the sanction of exclusion based upon [a party’s] admitted, but relatively brief, delays in producing 

responsive documents and information”), the trial schedule here has been litigated and resolved 

based upon important extrinsic constraints and the Government cannot be rewarded for its 

misconduct by gaining delays in the trial schedule that it sought and failed to obtain in the litigation 

over the trial schedule. 

For the same reason, the Government should be precluded from introducing CMS 

documents into evidence.  The Government’s discovery misconduct has prevented Defendants 
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from having access to the materials necessary to respond to such evidence, and the Government 

should not be permitted to benefit from its own misconduct. 

C. The Court Should Permit Defendants To Reopen Their Witness List, And 
Extend Fact Discovery With Regard To CMS. 

Finally, as noted above, the Government’s discovery misconduct has impeded Defendants’ 

ability to make appropriate witness designations.  By adopting a wrongful search process—one that 

was erroneously performed even using the inappropriate search-term methodology necessitated by 

the Government’s violations— the Government has swamped the production of even the subset of 

relevant documents it has produced with hundreds of thousands of wholly immaterial documents.  

This was particularly prejudicial to Defendants because deposition designations can only come from 

named witnesses on the final list.  CMO at ¶ 15.  The Government’s misconduct has made it 

impossible for Defendants to depose CMS personnel in time to include deposition designations on 

the witness list, which is due on October 7. 

The Court has the power to alleviate this prejudice by permitting Defendants to reopen their 

witnesses list for the limited purpose of permitting them to change their selection of CMS witnesses.  

See, e.g., Am. Property Constr. Co., 274 F.R.D. at 8 (affording prejudiced party “opportunity to explain 

to the Court what additional evidence, if any, it considers necessary in responding further” in order 

“to ensure that [it] suffer[ed] no material prejudice”).  The Court should do so here. 

Relatedly, the Government’s misconduct has made it impossible for Defendants to 

meaningfully depose the Government’s CMS witnesses if those witnesses are not precluded from 

testifying.  CMS-related fact discovery should be extended until at least October 26, or such date as 

necessary to permit Defendants more time to conduct those depositions.10  See, e.g., Unique Indus., Inc. 

                                                           
10 To preserve their rights and prevent additional prejudice in the event that these witnesses 

are permitted to testify, on October 3, 2016, Defendants served deposition notices on the 
Government with respect to the identified CMS witnesses. 
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v. 965207 Alberta Ltd., 764 F. Supp. 2d 191, 204-06 (D.D.C. 2011) (reopening discovery based upon 

discovery violations). 

CONCLUSION 

Defendants respectfully move the Special Master to find that sanctions are warranted.  

Defendants respectfully move the Special Master, further, to recommend the imposition of the 

following sanctions:  (1) the finder of fact should infer that CMS views Medicare Advantage as part 

of the same product market as Original Medicare;  (2) it should infer that CMS would approve the 

novation and transfer of the Medicare Advantage contracts that Defendants propose to divest to 

Molina Healthcare; (3) it should also adopt such further inferences about CMS’s views and conduct 

as the Court deems appropriate, or that become evident during the further course of discovery; (4) 

the Court should preclude the Government from calling CMS employees, including the three CMS 

employees named on the Government’s witness list, from testifying at trial, and from introducing 

CMS documents into evidence; (5) the Court should permit Defendants to reopen their witnesses 

list for the limited purpose of permitting them to change their selection of CMS witnesses; and (6) 

the Court should extend fact discovery until October 26, 2016 for the limited purpose of allowing 

Defendants to depose the Government’s CMS witnesses, if not excluded, until that time.
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/s/ Kent A. Gardiner 

Kent A. Gardiner (D.D.C. No. 432081) 
Shari Ross Lahlou (D.D.C. No. 476630) 
CROWELL & MORING LLP 
1001 Pennsylvania Avenue, NW 
Washington, DC 20004 
(202) 624-2578 
kgardiner@crowell.com 

/s/ Richard G. Parker 

Richard G. Parker (D.D.C. No. 327544) 
Edward D. Hassi (pro hac vice) 
Katrina M. Robson (D.D.C. No. 989341) 
O’MELVENY & MYERS LLP 
1625 Eye Street, NW 
Washington, DC 20006 
(202) 383-5300 
rparker@omm.com 

Kenneth R. O’Rourke (pro hac vice) 
Jeffrey J. Fowler (pro hac vice) 
O’MELVENY & MYERS LLP 
400 South Hope Street 
Los Angeles, CA 90071 
(213) 430-6000 
korourke@omm.com 

Counsel for Defendant Humana Inc. 

 Respectfully submitted, 

/s/ John M. Majoras 

John M. Majoras (D.D.C. No. 474267) 
Michael R. Shumaker (pro hac vice) 
Geoffrey S. Irwin (pro hac vice) 
Christopher N. Thatch (D.D.C. No. 980277) 
JONES DAY 
51 Louisiana Avenue, NW 
Washington, DC 20001 
(202) 879-3939 
jmmajoras@jonesday.com 

Thomas Demitrack (pro hac vice) 
JONES DAY 
North Point 
901 Lakeside Avenue 
Cleveland, OH 44114 
(216) 586-3939 
tdemitrack@jonesday.com 

Paula W. Render (D.D.C. No. IL0031) 
JONES DAY 
77 West Wacker Drive 
Suite 3500 
Chicago, IL 60601 
(312) 782-3939 
prender@jonesday.com 

Counsel for Defendant Aetna Inc. 

Date:  October 4, 2016
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I hereby certify that on October 4, 2016, a true and correct copy of the foregoing was served 

on all counsel of record via the Court’s CM/ECF system. 

Date:  October 4, 2016 /s/ John M. Majoras 

John M. Majoras (D.D.C. No. 474267) 
JONES DAY 
51 Louisiana Avenue, NW 
Washington, DC 20001 
(202) 879-3939 
jmmajoras@jonesday.com 

Counsel for Defendant Aetna Inc. 
 

Case 1:16-cv-01494-JDB   Document 133-1   Filed 10/04/16   Page 45 of 45



 

 
 
 

EXHIBIT B 
 

Compiled Exhibits to  
Defendants’ Motion for Sanctions 

 

Case 1:16-cv-01494-JDB   Document 133-2   Filed 10/04/16   Page 1 of 210



 

 
 
 
 
 
 

Exhibit 1 
  

Case 1:16-cv-01494-JDB   Document 133-2   Filed 10/04/16   Page 2 of 210



- 1 - 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

UNITED STATES OF AMERICA, 
et al., 

Plaintiffs, 

v. 

AETNA INC. and HUMANA INC., 

Defendants. 

Civil Action No. 1:16-cv-1494-JDB 

Submitted to the Special Master, The Hon. 
Richard A. Levie (Ret.) 

 

DECLARATION OF AARON M. HEALEY IN SUPPORT OF 
DEFENDANTS’ MOTION FOR SANCTIONS 

1. My name is Aaron M. Healey.  I am over 21 years of age, and I am competent to 

make this declaration.  I am submitting this declaration in support of Defendants Aetna Inc. and 

Humana Inc.’s Motion for Sanctions.  The statements herein are true and within my personal 

knowledge unless stated otherwise. 

2. I am an associate at Jones Day, and am part of the team representing Aetna in the 

above-captioned case.  In that capacity, I have engaged in regular communications with attorneys 

representing Plaintiff the United States (“the Government”) in this litigation.  Many of those 

communications have occurred over email, and a number of those emails are attached as exhibits to 

Defendants’ Motion for Sanctions.  I affirm that I have reviewed each of these emails, and I attest 

that they are true and correct copies of the cited documents. 

3. I have also engaged in regular in-person and telephonic communications with 

attorneys representing the Government in this litigation, including in formal meet-and-confer 

sessions and in informal conversations. 

4. On August 15, I participated in a meet-and-confer with Christopher Wilson, a 

Department of Justice attorney representing the Government in the above-captioned litigation.  
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During that meet-and-confer, we discussed the discovery requests that Defendants had served on 

the United States Department of Health and Human Services (“HHS”) and the Centers for 

Medicare and Medicaid Services (collectively, “CMS”) on July 29, 2016.  While we were discussing 

objections to certain of Defendants’ data requests, I asked Mr. Wilson whether the Government 

intended to rest on the objections it had made to document requests in the Responses and 

Objections that the Government served on August 8, such that the Government would be entirely 

declining to comply with any of Defendants’ document requests.  I also asked whether there would 

be any other obstacles to the Government’s production of the requested documents.  Mr. Wilson 

responded to these questions in the negative. 

5. On August 18, I participated in another meet-and-confer with Mr. Wilson.  During 

that meet-and-confer, Mr. Wilson stated that the Government would not treat its deadlines for 

producing responsive materials as set until the parties reached agreement on the custodians whose 

files would be searched.  Mr. Wilson also identified six positions within the Assistant Secretary for 

Planning and Evaluation (“ASPE”), Office of Health Policy (which is within HHS), that the 

Government proposed including as custodians, but he did not provide the names of the individuals 

employed in those positions.  Mr. Wilson also identified two particular custodians for two of 

Defendants’ requests.   I asked Mr. Wilson for additional information about CMS’s organizational 

structure in order to assess whether additional custodians should be added. 

6. On August 22, Mr. Wilson sent an email indicating that the Government intended to 

have custodians search their own files for documents responsive to Defendants’ requests.  I made 

this topic an item for the agenda of our August 23 meet-and-confer.  During that call, I (and other 

defense counsel) stated that Defendants did not believe custodial self-search was proper or adequate 

for use in this case under the Federal Rules of Civil Procedure.  Rather, I (and other defense counsel) 

expressed Defendants’ belief that forensic electronic document collection along with predictive 
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coding—which was what Defendants were using for their own productions—was appropriate and 

proportional.  However, I asked Mr. Wilson to put in writing the details of the HHS custodial self-

search plan for Defendants’ review, which he subsequently did on August 25.   

7. On August 25, I discussed the Government’s proposal with Mr. Wilson over the 

telephone.  During that conversation, I asked Mr. Wilson if the custodial self-search process 

described in his email to me of that same day was the “best” process that the Government would 

offer.  He told me that it was.  I informed Mr. Wilson that Defendants objected to the 

Government’s proposal and intended to include it on the agenda for the upcoming weekly hearing 

before the Special Master, to be held on August 29.  Mr. Wilson agreed that the parties were at an 

impasse, and agreed that the matter was appropriate for inclusion on the agenda for the August 29 

weekly hearing. 

8. During the August 29 hearing (which was not transcribed), Defendants objected to 

the Government’s proposal to have custodians conduct self-searches, and contended that the 

Government should instead employ a forensic electronic collection process utilizing predictive 

coding.  The Government argued that self-search was the best technique in the circumstances of this 

case, and was the process “ordinarily” utilized by HHS in its standard civil litigation.  The 

Government also indicated, during the hearing, that it had not yet begun compiling materials 

responsive to Defendants’ document requests.  This was the first time that the Government 

provided any such indication, which was contrary to the Government’s repeated representations that 

it had been compiling responsive materials.  After hearing the parties’ arguments, the Special Master 

ordered the Government to employ a forensic electronic collection process utilizing predictive 

coding.  The Special Master also directed Defendants to consider narrowing their list of proposed 

custodians (which then contained 31 individuals) and the date range applicable to their requests 

(which then reached back to January 1, 2010). 
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9. Consistent with the Special Master’s directive, Defendants agreed to reduce their 

requests both in terms of the number of custodians and the date range.  On August 29, Defendants 

offered to reduce the date range for their requests by three years (from January 1, 2010—though 

several of the document requests facially included narrower date ranges—to January 1, 2013), and 

the Government accepted this proposal.  Defendants also reviewed and unilaterally dropped nine 

prospective custodians from their proposed list (from 31 to 22).  Then, during a meet-and-confer on 

August 31, Defendants agreed to further narrow the custodian list to 19 individuals. 

10. During a weekly hearing on September 7 (which was not transcribed), the 

Government represented that it had collected 1.1 million materials from 10 out of 19 custodians, 

and the Special Master encouraged the Government and Defendants to discuss possible means of 

reducing the universe of responsive documents.  Following the Special Master’s directive, I initiated 

a meet-and-confer with Mr. Wilson on that topic later that day.  During the meet-and-confer, Mr. 

Wilson informed me that the Government did not intend to use predictive coding and would 

instead be using search terms.  This was the first time the Government had stated to Defendants 

that it would not be using predictive coding.  

11. On September 9, the parties participated in a brief conference call with the Special 

Master.  During that call (which was not transcribed), Defendants informed the Special Master of 

the Government’s representation that it would not be using predictive coding.  Mr. Wilson took the 

position that the Government had never committed to utilizing predictive coding.  The Special 

Master, however, stated that he believed that, during the August 29 hearing, he had instructed the 

Government to commence a forensic electronic document collection and production utilizing 

predictive coding.  The Special Master scheduled a hearing to address this issue on Sunday, 

September 11. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

UNITED STATES OF AMERICA, 
et al., 

Plaintiffs, 

v. 

AETNA INC. and HUMANA INC., 

Defendants. 

Civil Action No. 1:16-cv-1494-JDB 

Submitted to the Special Master, The Hon. 
Richard A. Levie (Ret.) 

 

DECLARATION OF CHRISTOPHER N. THATCH IN SUPPORT OF 
DEFENDANTS’ MOTION FOR SANCTIONS 

1. My name is Christopher N. Thatch.  I am over 21 years of age, and I am competent 

to make this declaration.  I am submitting this declaration in support of Defendants Aetna Inc. and 

Humana Inc.’s Motion for Sanctions.  The statements herein are true and within my personal 

knowledge unless stated otherwise. 

2. I am an associate at Jones Day, and am part of the team representing Aetna in the 

above-captioned case.  In that capacity, I have engaged in regular communications with attorneys 

representing Plaintiff the United States in this litigation.  Many of those communications have 

occurred over email, and a number of those emails are attached as exhibits to Defendants’ Motion 

for Sanctions.  I affirm that I have reviewed each of these emails, and I attest that they are true and 

correct copies of the cited documents.  
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IN THE UNITED STATES DISTRICT COURT  

FOR THE DISTRICT OF COLUMBIA 
 
 

UNITED STATES OF AMERICA, et al., 

 Plaintiffs, 

v. 
 
AETNA INC. and HUMANA INC., 

                      Defendants. 
 

 
 

 
 
Case Action No. 1:16-cv-1494-JDB 

 
 

PLAINTIFFS’ INITIAL FACT WITNESS LIST 

 Pursuant to the Scheduling and Case Management Order entered in this matter on 

August 12, 2016, below is the Plaintiffs’ initial fact witness list.   

1. Mark Bertolini, Aetna Inc. 

2. Nancy Cocozza, Aetna Inc. 

3. Cindy Follmer-Crowley, Aetna Inc. 

4. Michael Kavouras, Aetna Inc.  

5. Julie May, Aetna Inc. 

6. Jonathan Mayhew, Aetna Inc. 

7. James Paprocki, Aetna Inc. 

8. Francis Soistman, Aetna Inc. 

9. Bjorn Thaler, Aetna Inc. 

10. Tyree Wooldridge, Aetna Inc. 

11. Bruce Broussard, Humana Inc. 

Case 1:16-cv-01494-JDB   Document 133-2   Filed 10/04/16   Page 12 of 210



 

12. Steve DeRaleau, Humana Inc.  

13. Patrick Farley, Humana Inc. 

14. Alan Wheatley, Humana Inc. 

15. John Molina, Molina Healthcare 

Jeff Barlow 
300 University Avenue, Suite 100 
Sacramento, CA 95825 
(916) 646-9193 
 

16. Mario Molina, Molina Healthcare 

17. Lisa Rubino, Molina Healthcare 

18. Richard Shapiro, Molina Healthcare 

19. Robert Fitzgerald, Robert Fitzgerald Insurance Agency 

2842 Landing Way 
Marietta, GA 30066 
(678) 402-1515 
 

20. Todd Fincher, Tidewater Management Group 

7100 Six Forks Road, Suite 201 
Raleigh NC 27615 
(888) 622-9122 
 

21. Marc Russo, Anthem, Inc. 

c/o Matthew S. Leddicotte  
White & Case LLP 
701 Thirteenth Street, NW 
Washington, DC 20005 
(202) 626-3600 
 

22. Shawn Morris, Cigna Corporation 

c/o Andrew J. Forman 
Paul, Weiss, Rifkind, Wharton & Garrison, LLP 
2001 K Street, NW 
Washington, DC 20006 
(202) 639-9355 
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In addition, the following three witnesses will testify as experts under Rules 702, 703, 

and 705 of the Federal Rules of Evidence; Rule 26(a)(2)(C) of the Federal Rules of Civil 

Procedure; and Section 14(J) of the Scheduling and Case Management Order entered in this 

case on August 12, 2016.  Plaintiffs have included these witnesses on this list because their 

testimony will be based, in part, on their personal observations and experience as employees 

of the U.S. Department of Health and Human Services.  Plaintiffs also have included these 

witnesses as custodians for purposes of responding to Defendants’ requests for production of 

documents. 

a. Nancy DeLew, U.S. Department of Health and Human Services  

c/o Craig Conrath  
United States Department of Justice, Antitrust Division  
450 Fifth Street NW, Suite 4100 
Washington, DC 20530 
(202) 532-4560 

 
b. Richard Frank, U.S. Department of Health and Human Services 

c. Steven Sheingold, U.S. Department of Health and Human Services
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Date:  September 9, 2016 
 
/s/ Lizabeth A. Brady  
Lizabeth A. Brady 
Chief, Multistate Enforcement 
Office of the Attorney General of Florida 
PL-01, The Capitol 
Tallahassee, FL 32399 
Phone: (850) 414-3851 
Email: liz.brady@myfloridalegal.com 

 
/s/ Jennifer A. Thomson   
Jennifer A. Thomson 
Senior Deputy Attorney General Antitrust 
Section 
Office of the Attorney General  
14th Floor, Strawberry Square 
Harrisburg, PA 17120 
Phone: (717) 787-1190 
Email: jthomson@attorneygeneral.gov 

 
Attorneys for the States of Florida and 
Pennsylvania and on behalf of the Plaintiff 
States 

 

 
 
/s/ Craig Conrath   
Craig Conrath 
United States Department of Justice 
Antitrust Division 
450 Fifth Street NW, Suite 4100 
Washington, DC 20530 
Phone: (202) 532-4560 
Email: craig.conrath@usdoj.gov 

 
Attorney for the United States 
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CERTIFICATE OF SERVICE 

 

I hereby certify that on September 9, 2016, I served the foregoing on counsel of record 

by email as required by the Scheduling and Case Management Order. 

 
Date:  September 9, 2016 /s/ Barry Joyce 

 

Barry Joyce 
United States Department of Justice 
Antitrust Division 
450 Fifth Street, NW, Suite 4100 
Washington, DC 20530  

Attorney for the United States 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
UNITED STATES OF AMERICA, et. al 
 
    Plaintiff, 
   v. 
 
AETNA  INC., 
 
and 
 
HUMANA  INC., 
 
    Defendants. 
 

 
 
 
 
 
Case No. 1:16-cv-01494 

 
DEFENDANTS’ NOTICE OF SUBPOENA OF DEPARTMENT OF HEALTH AND 
HUMAN SERVICES / CENTER FOR MEDICARE AND MEDICAID SERVICES 

PLEASE TAKE NOTICE that, pursuant to and in accordance with Rule 45 of the Federal 

Rules of Civil Procedure, Defendants Aetna Inc. and Humana Inc. are serving a subpoena for 

documents and things on the Department of Health and Human Services / Center for Medicare 

and Medicaid Services as set forth in the Subpoena to Produce Documents, Information, or 

Objects or to Permit Inspection of Premises in a Civil Action, attached hereto. 
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Dated:  July 29, 2016 Respectfully submitted, 
 
/s/ Christopher N. Thatch 
Christopher N. Thatch (DDC No. 980277) 
JONES DAY 
51 Louisiana Ave., NW 
Washington, DC 20001 
Telephone:  (202) 879-3939 
Facsimile: (202) 626-1700 
Email: cthatch@jonesday.com 
 
Counsel for Defendant Aetna Inc. 
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CERTIFICATE OF SERVICE 

 
 I certify that on July 29, 2016, I served one copy of the foregoing by electronic mail on 
the following:   
 
 
Sonia K. Pfaffenroth 
    Deputy Assistant Attorney General 
 

Patricia A. Brink 
    Director of Civil Enforcement 
 

Eric Maiir 
    Director of Litigation 
 

Peter J. Mucchetti 
Chief, Litigation I Section 
 

Ryan M. Kantor 
Assistant Chief, Litigation I Section 
 

Sanford M. Adler 
Dylan M. Carson 
Craig Conrath 
Emma Dick 
Justin T. Heipp 
Barry Joyce 
Patrick M. Kuhlmann 
James Ryan 
Matthew D. Siegel 
Patricia L. Sindel 
Eric D. Welsh 
     Trial Attorneys, Litigation I Section 
 

U.S. Department of Justice 
Antitrust Division 
450 Fifth Street, NW #4000 
Washington, D.C. 20530 
ryan.kantor@usdoj.gov  
Telephone: (202) 305-1489 
Facsimile: (202) 514-7308 
 
Attorneys for the United States 
 

Arthur N. Lerner 
Kent A. Gardiner 
Shari Ross Lahlou 
CROWELL & MORING LLP 
1001 Pennsylvania Avenue NW 
Washington, DC 20004-2595 
alerner@crowell.com 
kgardiner@crowell.com 
slahlou@crowell.com 
Telephone: (202) 624-2500 
Facsimile: (202) 628-5116 
 
Counsel for Defendant Humana Inc. 
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Matthew P. Denn 
Attorney General 

Michael A. Undorf 
Deputy Attorney General 

 
Delaware Department of Justice 
820 North French Street, 5th Floor 
Wilmington, Delaware 19801 
Phone: 302-577-8924 
Facsimile: 302-577-6499 
E-mail: michael.undorf@state.de.us  
 
Attorneys for Plaintiff State of Delaware 

 

 
Karl A. Racine 
     Attorney General 
Elizabeth Sarah Gere 
     Dep. Attorney General, Public Interest Div. 
Catherine A. Jackson 
     Assistant Attorney General 
 
441 Fourth Street, N.W., Suite 630-South 
Washington, DC 20001 
Phone: (202) 442-9864 
Facsimile: (202) 741-0655 
Email: catherine.jackson@dc.gov 
 
Attorneys for Plaintiff District of Columbia 
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Pamela Jo Bondi 
     Attorney General 
Patricia A. Conners 
     Deputy Attorney General 
Lizabeth A. Brady 
     Chief, Multistate Enforcement 
Christopher R. Hunt 
Timothy M. Fraser 
Rachel Michelle Steinman 
     Assistant Attorneys General 
 
Florida State Bar Number: 457991 
Office of the Attorney General of Florida 
PL-01, The Capitol 
Tallahassee, Florida 32399-1050 
Phone: 850-414-3851 
Facsimile: 850-488-9134 
E-mail: liz.brady@myfloridalegal.com 
 
Attorneys for Plaintiff State of Florida 

 

 
Samuel S. Olens 
     Attorney General 
Daniel Walsh 
     Senior Assistant Attorney General 
 
Office of the Attorney General 
40 Capitol Square, SW 
Atlanta, Georgia 30334-1300 
Phone: 404-657-2204 
Facsimile: 404-656-0677 
E-mail: dwalsh@law.ga.gov 
 
Attorneys for Plaintiff State of Georgia 
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Lisa Madigan 
     Attorney General 
Robert W. Pratt 
     Chief, Antitrust Bureau 
 
Office of the Illinois Attorney General 
100 West Randolph Street 
Chicago, Illinois 60601 
Phone: 312-814-3722 
Facsimile: 312-814-4209 
E-mail: RPratt@atg.state.il.us 
 
Attorneys for Plaintiff State of Illinois 

 

 
Thomas J. Miller 
     Attorney General 
Layne M. Lindebak 
     Assistant Attorney General 
 
Iowa Department of Justice 
Special Litigation Division 
1305 East Walnut Street, 2nd Floor 
Des Moines, Iowa 50319 
Phone: 515-281-7054 
Facsimile: 515-281-4902 
Layne.Lindebak@iowa.gov 
 
Attorneys for Plaintiff State of Iowa 

 

 
Mike Dewine 
     Attorney General 
Thomas N. Anger 
Brian F. Jordan 
Beth A. Finnerty 
     Assistant Attorneys General 
 
150 E. Gay Street, 22nd Floor 
Columbus, OH 43215 
Phone: 614-466-4328 
Facsimile: 614-995-0266 
E-mail: 
beth.finnerty@ohioattorneygeneral.gov 
 
Attorneys for Plaintiff State of Ohio 
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Bruce L. Castor, Jr. 
     First Deputy Attorney General 
James A. Donahue, III 
     Executive Deputy Attorney General 
     Public Protection Division 
Tracy W. Wertz 
     Chief Deputy Attorney General, Antitrust 
Jennifer A. Thomson 
     Senior Deputy Attorney General 
Aaron L. Schwartz 
     Deputy Attorney General 
 
Antitrust Section 
Office of Attorney General 
14th Floor, Strawberry Square 
Harrisburg, PA 17120 
Telephone: (717) 787-4530 
Fax: (717) 787-1190 
Email: jthomson@attorneygeneral.gov 
 
Attorneys for Plaintiff Commonwealth of 
Pennsylvania 
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Mark R. Herring 
     Attorney General 
Cynthia E. Hudson 
     Chief Deputy Attorney General 
Rhodes B. Ritenour 
      Deputy Attorney General, Civ. Lit. Div. 
Richard S. Schweiker, Jr. 
     Senior Ass. Attorney Gen. and Chief, 
     Consumer Protection Section 
Sarah Oxenham Allen 
     Senior Ass. Attorney Gen. and 
     Unit Manager, Antitrust Unit 
Tyler T. Henry 
     Assistant Attorney General, Antitrust Unit 
 
202 North 9th Street 
Richmond, Virginia 23219 
Phone: 804-692-0485 
Facsimile: 804-786-0122 
E-mail: THenry@oag.state.va.us 
 
Attorneys for Plaintiff Commonwealth of 
Virginia 
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Dated:  July 29, 2016   /s/ Christopher N. Thatch   
Christopher N. Thatch (DDC No. 980277) 
JONES DAY 
51 Louisiana Avenue, NW 
Washington, DC 20001 
Telephone:  (202) 879-3939 
Facsimile: (202) 626-1700 
Email: cthatch@jonesday.com 
 
Counsel for Defendant Aetna Inc. 
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I will add any necessary participants when I receive the invite, and let you know if the time you choose 
does not work for them.  Thanks.

From: Aaron Healey [mailto:ahealey@jonesday.com] 
Sent: Monday, August 01, 2016 9:13 AM
To: Lyons, Susan (HHS/OGC)
Cc: Geoffrey S Irwin; Christopher Thatch
Subject: RE: U.S. et al. v. Aetna, Inc. et al., 16-cv-1494 (D.D.C.)--Subpoena to HHS/CMS

Susan:

Thank you for the prompt response. I will coordinate with the folks on our end, and send out a meeting 
invite for a call Wednesday morning. Is there anyone else at HHS who we should loop-in as well? We 
look forward to speaking with you then.

Best regards,
Aaron

***This e-mail (including any attachments) may contain information that is private, confidential, or 
protected by attorney-client or other privilege. If you received this e-mail in error, please delete it from 
your system without copying it and notify sender by reply e-mail, so that our records can be 
corrected.***

----- Message from "Lyons, Susan (HHS/OGC)" <Susan.Lyons@HHS.GOV> on Mon, 01 Aug 2016 13:07:04 GMT -----

Dear Aaron,

Thank you for reaching out, and for your willingness to minimize the burden on HHS/CMS.  I would 
like to have some time to review the subpoena and consult with others here regarding burdensomeness 

RE: U.S. et al. v. Aetna, Inc. et al., 16-cv-1494 (D.D.C.)--Subpoena to HHS/CMS
"Lyons, Susan (HHS/OGC)" <Susan.Lyons@HHS.GOV> 
to:
Aaron Healey
08/01/2016 09:15 AM
Cc:
Geoffrey S Irwin, Christopher Thatch
Hide Details 
From: "Lyons, Susan (HHS/OGC)" <Susan.Lyons@HHS.GOV>
To: Aaron Healey <ahealey@jonesday.com>
Cc: Geoffrey S Irwin <gsirwin@JonesDay.com>, Christopher Thatch 
<cthatch@JonesDay.com>
History: This message has been forwarded.

From: "Lyons, Susan (HHS/OGC)" <Susan.Lyons@HHS.GOV>
To: "Aaron Healey" 
CC: "Geoffrey S Irwin" , "Christopher Thatch" 
Subject: RE: U.S. et al. v. Aetna, Inc. et al., 16-cv-1494 (D.D.C.)--Subpoena to HHS/CMS

Page 1 of 3
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and the like, and to make sure there would be no concerns with my accepting service.  I hope to get back 
to you tomorrow, Wednesday at the latest.  If you would like to go ahead and set a time to discuss on 
Wednesday, my morning is completely free.  

Best regards,

Susan

Susan Maxson Lyons
Deputy Associate General Counsel for Litigation
Office of the General Counsel, CMS Division
U.S. Department of Health and Human Services

From: Aaron Healey [mailto:ahealey@jonesday.com] 
Sent: Friday, July 29, 2016 3:42 PM
To: Lyons, Susan (HHS/OGC)
Cc: Geoffrey S Irwin; Christopher Thatch
Subject: U.S. et al. v. Aetna, Inc. et al., 16-cv-1494 (D.D.C.)--Subpoena to HHS/CMS

Susan:

I represent  Aetna in the Aetna/Humana merger litigation that was filed in the U.S. District Court for the District of 
Columbia last week, and Michael Kolber from Manatt, Phelps and Phillips suggested I reach out to you.   

Attached is a subpoena that we are serving on HHS/CMS today.  I am contacting you separately to begin a 
dialogue and to state our desire to work cooperatively with HHS/CMS on the subpoena responses.  We expect 
the Aetna/Humana litigation to move very fast, and the information we are requesting is extremely important to us. 
 That said, we want to do everything we can (within reason) to minimize the burden on you and on HHS/CMS.

Also, two things of note: (1) You will not receive a second subpoena from Humana.  This is the defendants' 
collective subpoena request.  (2) While we intend to serve HHS/CMS via formal process, if you are able and 
willing to accept service in response to this email, we would most appreciate it.      

Please contact me at your earliest convenience to discuss.  I am available to speak on Monday, August 1, or I can 
make time before then if necessary. 

Thank you in advance for your assistance, and I look forward to speaking with you soon. 

Best regards, 
Aaron

Aaron M. Healey
Associate 
JONES DAY® - One Firm Worldwide℠
325 John H. McConnell Blvd., Suite 600
Columbus, OH 43215

Mailing Address:  P.O. Box 165017
Columbus, OH  43216-5017

Direct +1.614.281.3947
Office +1.614.469.3939
Facsimile +1.614.461.4198
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ahealey@jonesday.com

==========
This e-mail (including any attachments) may contain information that is private, confidential, or protected by 
attorney-client or other privilege.  If you received this e-mail in error, please delete it from your system without 
copying it and notify sender by reply e-mail, so that our records can be corrected.
==========
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 Liberty Square Building 

 
450 5th Street, N.W. 
Washington, DC 20001 

 
           August 2, 2016 
 
 
 
Christopher N. Thatch 
Jones Day 
51 Louisiana Ave., N.W. 
Washington, DC 20001-2113 
cthatch@jonesday.com 
 
  Re:     United States et al. v. Aetna, Inc. - Case No. 1:16-cv-1494 
 
Dear Chris: 
  
We write in regard to the Notice of Subpoena dated July 29, 2016 that you delivered to 
the Department of Health & Human Services/Center for Medicare and Medicaid Services 
(“HHS”).  We will work cooperatively and expeditiously with you to provide the 
discovery sought in this litigation, but this Notice is improper. 

First, the Notice is untimely under FRCP 26(d)(1), which states as follows: “A party may 
not seek discovery from any source before the parties have conferred as required by Rule 
26(f), except in a proceeding exempted from initial disclosure under Rule 26(a)(1)(B), or 
when authorized by these rules, by stipulation, or by court order.”  Therefore, the Notice 
is premature.   

Second, HHS is an agency of the Executive Branch of the United States federal 
government.  The United States is a plaintiff in this litigation.  In the interest of 
expedition, we are willing to treat your request as an “Early Rule 34 Request” pursuant to 
Rule 26(d)(2).  Please resubmit it in that format and in compliance with that rule, and we 
will review and consider the request in the meantime.  Please confirm with us by COB 
Wednesday, August 3, 2016, that you are withdrawing the subpoena and wish to proceed 
in the manner described so that we will not need to take action otherwise.  Of course, we 
request that you coordinate through counsel for the United States before seeking 
discovery from a United States federal agency such as HHS.   

Third, we note that the time you have allotted for HHS to provide the data and documents 
requested—in this case, as little as 7 days—is inconsistent with FRCP 34(b)(2)(A), which 
provides 30 days after service for the target of discovery to respond.   

Finally, this is not an exhaustive list of deficiencies with your proposed discovery and we 
reserve the right to raise further objections in accordance with the Federal Rules of Civil 
Procedure.  We await your resubmitted request. 
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Best Regards, 

/s/ 

Christopher Wilson  

 

Cc:  Susan Lyons (HHS) 
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 Liberty Square Building 

 
450 5th Street, N.W. 
Washington, DC 20001 

 
           August 8, 2016 
 
VIA E-MAIL 
 
Christopher N. Thatch 
Jones Day 
51 Louisiana Avenue, N.W. 
Washington, DC 20001-2113 
 
  Re:     United States et al. v. Aetna et al. 
 
Dear Chris: 

We were disappointed to receive your letter dated August 4, 2016 regarding the 
Notice of Subpoena you served on HHS. 

 
As pointed out in our letter, the Notice of Subpoena was improper Rule 45 

discovery when discovery on the Executive Branch of the United States should be party 
discovery.  We wrote you to point this out along with other problems with your 
subpoena, but offered to treat your Notice as permissible early party discovery.  We also 
said that in the interest of keeping things moving forward, we would get started with 
HHS even while we were awaiting your re-filed discovery – and we did get started with 
HHS as soon as we received your subpoena. 

 
But your response was a letter that issued three demands, none of which relate to 

or expedite the substance of the discovery sought in your Subpoena.   While we are 
disappointed that you chose this path rather than continuing in the cooperative spirit that 
we offered, we agree to accept service of discovery on behalf of HHS and that service 
was proper under Rule 26 and 34. 

 
Accordingly, we will respond to the subpoena that you sent.   
 
And we will continue working with HHS on the substance of your extensive 

discovery requests, since we assume that you will renew them eventually. 
 

Sincerely, 
 
/s/ 
 
Christopher M. Wilson 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 
 
UNITED STATES OF AMERICA, et al., 
   

Plaintiffs, 
v. 

 
AETNA INC. and HUMANA INC., 
 

Defendants. 
 

 
 

Case No. 1:16-cv-1494 (JDB) 

 

PLAINTIFF UNITED STATES’ RESPONSES AND OBJECTIONS TO DEFENDANTS’ 
NOTICE OF SUBPOENA TO THE DEPARTMENT OF HEALTH & HUMAN 

SERVICES 
 

 Plaintiff United States (“Plaintiff”) hereby serves the following Responses & Objections 

to Defendants Aetna and Humana’s (“Defendants”) Notice of Subpoena to Produce Documents, 

Information, or Objects or to Permit Inspection of Premises in a Civil Action to the Department 

of Health & Human Services (“the Subpoena”).  

GENERAL OBJECTIONS 

1. Plaintiff objects to the Subpoena as improperly served as Rule 45 discovery.  The 

Subpoena seeks discovery from a party, in this case Plaintiff United States, and should be served 

under Rule 34.  

2. Plaintiff objects to Defendants’ Instructions and Definitions to the extent that they 

attempt to impose any obligation on Plaintiff greater than those imposed or authorized by the 

Federal Rules of Civil Procedure, the Local Civil Rules of the United States District Court for 

the District of Columbia, or any applicable order of the Court. 

3. Plaintiff objects to Defendants’ Instructions to the extent that they request 

premature production of expert materials, or production of expert materials not subject to 
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discovery under the Joint Scheduling and Case-Management Order (“CMO”) entered in this 

action or Rule 26 of the Federal Rules of Civil Procedure. 

4. Plaintiff objects to Defendants’ Instructions to the extent that they request 

production of documents that are protected from disclosure by the attorney-client privilege, the 

deliberative process privilege, the attorney work-product doctrine, the law enforcement 

investigatory files privilege, the common interest privilege, the joint prosecution privilege, or 

any other applicable privilege or any statute governing confidentiality of information.   

5. Plaintiff objects to the Instructions to the extent that they request production of 

documents that are subject to the terms of confidentiality or non-disclosure agreements with non-

parties or would violate privacy interests of others.   

6. Plaintiff objects to the Instructions to the extent that they request production of 

Personally Identifiable Information (“PII”) or information subject to confidentiality by federal or 

state law.   

7. Plaintiff objects to Instruction 5 to the extent it requires individualized logging in 

a privilege log of voluminous privileged documents that can be described categorically, such as 

the Antitrust Division’s internal privileged documents that have not been disclosed to persons 

outside the Antitrust Division.  Individual logging of such documents in a privilege log is unduly 

burdensome and exceeds the obligation imposed by the Federal Rules of Civil Procedure and the 

CMO. 

8. Plaintiff objects to the Subpoena to the extent it attempts to impose a timeframe to 

respond inconsistent with Rule 34(b)(2)(A) of the Federal Rules of Civil Procedure.   

9. Plaintiff objects and responds without in any way implying that it considers the 

requests or responses to be relevant or material to the subject matter of this action. 
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10. Plaintiff expressly incorporates these Objections to Instructions into each 

response below.  A response may repeat any of the aforementioned Objections for emphasis or 

some other reason.  The failure to repeat any of the aforementioned Objections in a particular 

response does not waive any objection applicable to that request. 

SPECIFIC OBJECTIONS 

Plaintiff’s investigation and development of facts and circumstances relating to this 

action are ongoing.  Therefore, Plaintiff reserves the right to supplement, clarify, revise, or 

correct any or all of its responses and objections, and to assert additional objections or privileges, 

in one or more supplemental responses. 

REQUEST NO. 1 

All documents concerning MA bid pricing tools (BPTs) or bid workbooks received from 

any MAO, including the most recent version of all 2017 bid workbooks. 

RESPONSE: 

Plaintiff objects to this Request on the ground that the request is overbroad, unduly 

burdensome, and not reasonably limited in scope in relation to the needs of this case.  Plaintiff 

further objects to this Request as seeking material not relevant to the issues at stake in this 

litigation.  Plaintiff further objects to this Request as seeking commercially sensitive information 

regarding Aetna’s competitors.  

REQUEST NO. 2 

All data for the past five years from the Medicare Enrollment Database (EDB) (Personal 

Identifying Information may be masked using a unique ID that is consistent for each enrollee 

over time.).   
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RESPONSE: 

Plaintiff objects to this Request on the ground that the request is overbroad, unduly 

burdensome, and not reasonably limited in scope in relation to the needs of this case.  In its 

current form, this Request seeks over 250 million records.  Further, given Defendants’ request 

for other linked Medicare databases in Requests 3, 4, 7, and 12, proper de-identification of 

enrollee data could take in excess of 6 months.  Plaintiff further objects to this Request as 

seeking material not relevant to the issues at stake in this litigation.   

REQUEST NO. 3 

All data for the past five years from the Medicare Risk Adjustment Processing System 

(RAPS) (Personal Identifying Information may be masked using a unique ID that is consistent 

for each enrollee over time.). 

RESPONSE: 

Plaintiff objects to this Request on the ground that the request is overbroad, unduly 

burdensome, and not reasonably limited in scope in relation to the needs of this case.  Plaintiff 

further objects to this Request as seeking material not relevant to the issues at stake in this 

litigation.  Plaintiff further objects to this Request as seeking commercially sensitive information 

regarding Aetna’s competitors.   

REQUEST NO. 4 

All data for the past five years from the Medicare Monthly Membership Detail Report 

(MMDR) (Personal Identifying Information may be masked using a unique ID that is consistent 

for each enrollee over time.). 
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RESPONSE: 

Plaintiff objects to this Request on the ground that the request is overbroad, unduly 

burdensome, and not reasonably limited in scope in relation to the needs of this case.  Plaintiff 

further objects to this Request as seeking material not relevant to the issues at stake in this 

litigation. 

REQUEST NO. 5 

To the extent it is are [sic] not produced in response to Requests 2 through 4 above, any 

other data sufficient to identify each beneficiary's enrollment in Original Medicare, an MA plan, 

a Prescription Drug (Part D) plan, a Medicare Supplemental (Medigap) plan, or other 

supplemental health insurance, including Medicare or employer coverage. 

RESPONSE: 

Plaintiff objects to this Request on the ground that the request is overbroad, unduly 

burdensome, and not reasonably limited in scope in relation to the needs of this case.  In its 

current form, this Request seeks over 250 million records.  Further, given Defendants’ request 

for other linked Medicare databases in Requests 2, 3, 4, 7, and 12, proper de-identification of 

enrollee data could take in excess of 6 months.  Plaintiff further objects to this Request as 

seeking material not relevant to the issues at stake in this litigation.  Plaintiff objects to the term 

“any other data” as vague, ambiguous, overly broad, and unduly burdensome.  Plaintiff does not 

track or maintain Medicare Supplemental (Medigap) information, nor does it track or maintain 

information on other supplemental non-Medicare health insurance.   

REQUEST NO. 6 

All documents concerning Original Medicare (and its related add-on products: Medicare 

Supplemental, Prescription Drug (Part D) plans) and Medicare Advantage as alternatives to one 
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another or otherwise as offering competing choices to consumers.  This request includes but is 

not limited to: documents purporting to educate or inform consumers about their Medicare 

coverage options or consumers' right or ability to switch options; documents concerning the 

factors that influence consumers' decision to choose between or to select among Medicare 

Advantage and Original Medicare, either alone or in combination with Medicare Supplemental 

and/or Prescription Drug (Part D) plans; and documents explaining the historic relationship 

between Original Medicare and Medicare Advantage. 

RESPONSE: 

Plaintiff objects to this Request on the ground that the request is overbroad, unduly 

burdensome, and not reasonably limited in scope in relation to the needs of this case.  Plaintiff 

further objects to this Request in that it seeks publicly available information.  

REQUEST NO. 7 

All documents, including but not limited to Daily Transaction Reply Report (DTRR) 

files, showing enrollment in, disenrollment from, or switching or choosing between Medicare 

Advantage products, Prescription Drug (Part D) and Original Medicare products (Personal 

Identifying Information may be masked using a unique ID that is consistent for each enrollee 

over time.). 

RESPONSE: 

Plaintiff objects to this Request on the ground that the request is overbroad, unduly 

burdensome, and not reasonably limited in scope in relation to the needs of this case.  Plaintiff 

further objects to this Request as seeking material not relevant to the issues at stake in this 

litigation.  Plaintiff maintains enrollment and disenrollment data, but does not track enrollees 

across records.  Further, given Defendants’ request for other linked Medicare databases in 
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Requests 2, 3, 4, and 12, proper de-identification of enrollee data could take in excess of 6 

months.  Linking and standardizing enrollment/disenrollment information for the purpose of 

responding to this Request is unduly burdensome and not reasonably limited in scope in relation 

to the needs of this case.  

REQUEST NO. 8 

All analyses, reports, memoranda, or spreadsheets evaluating the impact of CMS 

regulations on: (1) MA plan bids, (2) MA plan attractiveness or benefits to consumers, (3) MA 

plan profitability and growth, (4) expansion of MA plans or the MA program, and (5) MA plan 

design or the richness of benefits. 

RESPONSE: 

Plaintiff objects to this Request on the ground that the request is overbroad, unduly 

burdensome, and not reasonably limited in scope in relation to the needs of this case.  Plaintiff 

further objects to this Request as seeking commercially sensitive information regarding Aetna’s 

competitors.   

REQUEST NO. 9 

Documents sufficient to show the 2017 Star Ratings for MA products, including any 

preliminary data, as well as the underlying data on which the ratings are predicated. 

RESPONSE: 

Plaintiff objects to this Request on the ground that the request is overbroad, unduly 

burdensome, and not reasonably limited in scope in relation to the needs of this case.  Plaintiff 

further objects to this Request as seeking material not relevant to the issues at stake in this 

litigation.  Moreover, as 2017 data is not finalized, the Star Rating data sought by this Request 

could change and require supplementation on a daily basis. 
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REQUEST NO. 10 

All analyses, reports, memoranda, or spreadsheets concerning the effects of Star Ratings 

on beneficiaries and MAOs, including but not limited to: (1) the effects on plan selection by (i) 

age-ins, and (ii) switching by seniors already in the Medicare programs; (2) the effects on 

MAOs' retention and turnover of members; and (3) the effects on MAOs' ability to offer products 

with improved benefits. 

RESPONSE: 

Plaintiff objects to this Request on the ground that the request is overbroad, unduly 

burdensome, and not reasonably limited in scope in relation to the needs of this case.  Plaintiff 

further objects to this Request in that it seeks publicly available information.  Plaintiff further 

objects to this Request as seeking commercially sensitive information regarding Aetna’s 

competitors.   

REQUEST NO. 11 

All analyses, reports, memoranda, or spreadsheets concerning the effect of enrollee 

characteristics (e.g., income, age, or disability status) on Star Ratings, including but not limited 

to any research performed by or on behalf of CMS regarding the reliability, accuracy or biases of 

Star Ratings. 

RESPONSE: 

Plaintiff objects to this Request on the ground that the request is overbroad, unduly 

burdensome, and not reasonably limited in scope in relation to the needs of this case.  Plaintiff 

further objects to this Request in that it seeks publicly available information. 

REQUEST NO. 12 

All data sufficient to show for each Individual Exchange enrollee (Personal Identifying 
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Information may be masked using a unique ID that is consistent for each enrollee over time) on 

an annual basis for 2014-2016: 

a) the plan selected (identified by HIOS plan ID, metal tier, carrier, and plan name), 

b) the county of residence; 

c) any applicable tax credit or cost-sharing subsidy qualification; 

d) the enrollee's age, gender, and race; 

e) whether the enrollee actively or passively selected the plan; 

f) whether the enrollee effectuated coverage; 

g) the start date of the enrollee's coverage; 

h) the end date of the enrollee's coverage; and 

i) the "Provider Participation Rate" for the plan and whether the plan breadth is "Basic," 

"Standard," or "Broad" (these terms have the meaning set forth in CMS, "2017 Letter to 

Issuers in the Federally-Facilitated Marketplaces," February 29, 2016, at 27). 

RESPONSE: 

Plaintiff objects to this Request on the ground that the request is overbroad, unduly 

burdensome, and not reasonably limited in scope in relation to the needs of this case.  Plaintiff 

further objects to this Request as seeking material not relevant to the issues at stake in this 

litigation.  Plaintiff further objects to this Request as seeking material subject to heightened 

protection by Section 1411(g) of the Patient Protection and Affordable Care Act, 5 U.S.C. § 

552a(b), and 45 CFR 155.260.   

REQUEST NO. 13 
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All data concerning the Medical Loss Ratio (MLR), total medical premiums, total 

medical expenses, and other profit measures for each exchange plan (identified by HIOS plan ID, 

carrier, and plan name) by state, annually for 2014-2016. 

RESPONSE: 

Plaintiff objects to this Request on the ground that the request is overbroad, unduly 

burdensome, and not reasonably limited in scope in relation to the needs of this case.  Plaintiff 

further objects to this Request as seeking material not relevant to the issues at stake in this 

litigation.     

REQUEST NO. 14 

All documents relating to the following reports, including all data and intermediate files 

used by the Assistant Secretary for Planning and Evaluation (ASPE), to produce the reports: 

a) "MARKETPLACE PREMIUMS AFTER SHOPPING, SWITCHING, AND 

PREMIUM TAX CREDITS, 2015-2016,'' April 12, 2016; 

b) "HEALTH INSURANCE MARKETPLACES 2016 OPEN ENROLLMENT PERIOD: 

FINAL ENROLLMENT REPORT,'' March 11, 2016; 

c) "HEALTH PLAN CHOICE AND PREMIUMS IN THE 2016 HEALTH 

INSURANCE MARKETPLACE,'' October 30, 2015; 

d) "CONSUMER DECISIONS REGARDING HEALTH PLAN CHOICES, IN THE 

2014 AND 2015 MARKETPLACES," October 28, 2015; and 

e) "COMPETITION AND CHOICE IN THE HEALTH INSURANCE 

MARKETPLACES, 2014-2015: IMPACT ON PREMIUMS," July 27, 2015. 
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RESPONSE: 

Plaintiff objects to this Request on the ground that the request is overbroad, unduly 

burdensome, and not reasonably limited in scope in relation to the needs of this case.  Plaintiff 

further objects to this Request as seeking material not relevant to the issues at stake in this 

litigation. 

REQUEST NO. 15 

All analyses, reports, memoranda, or spreadsheets concerning analyses performed by 

CMS related to competition, plan selection, carrier participation, entry or exit, or switching 

among plans by consumers, and network breadth on the Individual Exchanges, including 

underlying data. 

RESPONSE: 

Plaintiff objects to this Request on the ground that the request is overbroad, unduly 

burdensome, and not reasonably limited in scope in relation to the needs of this case.  Plaintiff 

further objects to this Request as seeking material subject to heightened protection by Section 

1411(g) of the Patient Protection and Affordable Care Act, 5 U.S.C. § 552a(b), and 45 CFR 

155.260. 

REQUEST NO. 16 

All data concerning: (1) the identification of the counties and rating areas in which each 

existing or new carriers will offer Individual Exchange plans in 2017; and (2) the premium and 

total beneficiary cost for each such plan. This request includes but is not limited to applications 

for new Qualified Health Plans (QHPs) filed by carriers who plan to enter an exchange or offer a 

new exchange plan in 2017, and rate review requests filed by carriers who will continue to offer 

exchange plans in 2017. 

Case 1:16-cv-01494-JDB   Document 133-2   Filed 10/04/16   Page 61 of 210



12 
 

RESPONSE: 

Plaintiff objects to this Request on the ground that the request is overbroad, unduly 

burdensome, and not reasonably limited in scope in relation to the needs of this case. 

REQUEST NO. 17 

All data identifying, for 2015-2016, all Medicare Accountable Care Organizations 

(ACOs) with attributed Medicare beneficiaries in any county, the type of each such ACO 

(MSSP, Pioneer, Next Generation, etc.), and the number of attributed beneficiaries for each ACO 

and county. 

RESPONSE: 

Plaintiff objects to this Request on the ground that the request is overbroad, unduly 

burdensome, and not reasonably limited in scope in relation to the needs of this case.  .  Plaintiff 

further objects to this Request in that it seeks publicly available information. 

REQUEST NO. 18 

Data sufficient to identify for 2015 and 2016 all Bundled Payment Care Improvement 

initiative arrangements, including but not limited to the name, address, TIN, type of organization 

and type of entity of each Awardee, Awardee Convener, Facilitator Convener, Provider Partner 

and the episodes of care applicable. 

RESPONSE: 

Plaintiff objects to this Request on the ground that the request is overbroad, unduly 

burdensome, and not reasonably limited in scope in relation to the needs of this case.  Plaintiff 

further objects to this Request as seeking material not relevant to the issues at stake in this 

litigation. 
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REQUEST NO. 19 

All analyses, reports, memoranda, or spreadsheets evaluating or analyzing the provision 

of coordinated care to Medicare beneficiaries by Medicare ACOs. 

RESPONSE: 

Plaintiff objects to this Request on the ground that the request is overbroad, unduly 

burdensome, and not reasonably limited in scope in relation to the needs of this case.  Plaintiff 

further objects to this Request in that it seeks publicly available information. 

REQUEST NO. 20 

All data evaluating or analyzing the growth of Medicare ACOs; the effects of Medicare 

ACOs on healthcare spending for the Medicare population; the effects of Medicare ACOs on the 

enrollment, growth, or profitability of Medicare Advantage plans; the ability or likelihood of 

providers participating in Medicare ACOs beginning to offer MA plans; or the effects of 

Medicare ACOs on healthcare quality or patient outcomes. 

RESPONSE: 

Plaintiff objects to this Request on the ground that the request is overbroad, unduly 

burdensome, and not reasonably limited in scope in relation to the needs of this case.  Plaintiff 

further objects to this Request in that it seeks publicly available information. 

REQUEST NO. 21 

All documents concerning communications with DOJ regarding the Transaction. 

RESPONSE: 

Plaintiff objects to this Request to the extent that it seeks the production of documents 

that are protected from disclosure by the attorney-client privilege, the deliberative process 

privilege, the attorney work-product doctrine, the law enforcement investigatory files privilege, 
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the common interest privilege, the joint prosecution privilege, or any other applicable privilege 

or any statute governing confidentiality of information.  Plaintiff objects to this Request to the 

extent that it requires production of expert materials, or production of expert materials not 

subject to discovery under the CMO entered in this action or Rule 26 of the Federal Rules of 

Civil Procedure. 

REQUEST NO. 22 

All documents concerning any internal or external analyses or communications regarding 

the Transaction. 

RESPONSE: 

Plaintiff objects to this Request to the extent that it seeks the production of documents 

that are protected from disclosure by the attorney-client privilege, the deliberative process 

privilege, the attorney work-product doctrine, the law enforcement investigatory files privilege, 

the common interest privilege, the joint prosecution privilege, or any other applicable privilege 

or any statute governing confidentiality of information.  Plaintiff objects to the term “internal or 

external analyses” as vague and ambiguous.  Plaintiff objects to this Request to the extent it 

seeks documents that are not in Plaintiff’s custody, possession or control.  

REQUEST NO. 23 

All documents provided to DOJ for the purposes of its review of the Transaction. 

RESPONSE: 

Plaintiff objects to this Request to the extent that it seeks the production of documents 

that are protected from disclosure by the attorney-client privilege, the deliberative process 

privilege, the attorney work-product doctrine, the law enforcement investigatory files privilege, 

the common interest privilege, the joint prosecution privilege, or any other applicable privilege 
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or any statute governing confidentiality of information.  Plaintiff further objects to this Request 

as seeking material subject to heightened protection by Section 1411(g) of the Patient Protection 

and Affordable Care Act, 5 U.S.C. § 552a(b), and 45 CFR 155.260.   

 

Dated: August 8, 2016 Respectfully submitted, 

 
 
 
 
 

 
/s/ Craig Conrath                                            r 
CRAIG CONRATH 
 
RYAN M. KANTOR 
PATRICIA L. SINDEL (D.C. Bar #997505) 
CHRISTOPHER M. WILSON 
 
U.S. Department of Justice, Antitrust Division 
Litigation I Section 
450 Fifth Street, NW, Suite 4100 
Washington, DC 20530 
Phone: (202) 532-4560 
Facsimile: (202) 375-4843 
E-mail: craig.conrath@usdoj.gov 
 
Attorneys for the United States of America and on 
behalf of Plaintiff States 

  
 

  

Case 1:16-cv-01494-JDB   Document 133-2   Filed 10/04/16   Page 65 of 210



16 
 

CERTIFICATE OF SERVICE 

 I hereby certify that on August 8, 2016, I caused a true and correct copy of the foregoing 

to be served upon the parties of record via the Court’s CM/ECF system. 

/s/ Craig Conrath                                           r 
CRAIG CONRATH 
 
U.S. Department of Justice, Antitrust Division 
Litigation I Section 
450 Fifth Street, NW, Suite 4100 
Washington, DC 20530 
Phone: (202) 532-4560 
Facsimile: (202) 375-4843 
E-mail: craig.conrath@usdoj.gov 
 
Attorney for the United States of America 
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Aaron,

Good speaking with you today. Regarding the subpoena CMS received from Aetna, we agree to stipulate that it be 
treated as the operative Rule 34 party discovery request going forward, with an effective service date as of today, 
August 11.  The time to object/respond would be governed by the deadlines set out in the final, entered case 
management order and run from the effective date of service.  Subject to any objections and the entry of an 
appropriate protective order, we would begin a rolling production of documents/data as they become ready for 
production.  As I mentioned, we have been moving forward with CMS and continue to do so on this issue.  Please 
let me know your thoughts.

Separately, we are available to meet and confer regarding the discovery any time on August 15, 2016. 

Thanks,

Chris

From: Aaron Healey [mailto:ahealey@jonesday.com] 
Sent: Thursday, August 11, 2016 10:12 AM
To: Wilson, Christopher (ATR)
Cc: Heaven, Astor; Christopher Thatch
Subject: RE: United States et al v. Aetna re: August 8 Correspondence

Chris:

I just left you a voicemail.  Feel free to give me a call at your convenience today, or let me know times today when 
you (and anyone else at DOJ who should be involved) can meet and confer regarding what appear to be 
unresolved, threshhold disputes about the requests made for HHS/CMS materials.  My direct dial is (614) 281-
3947.  I look forward to speaking with you.

Best regards,
Aaron  

Aaron M. Healey
Associate 
JONES DAY® - One Firm Worldwide℠
325 John H. McConnell Blvd., Suite 600
Columbus, OH 43215

Mailing Address:  P.O. Box 165017

RE: United States et al v. Aetna re: August 8 Correspondence
"Wilson, Christopher (ATR)" <Christopher.Wilson5@usdoj.gov> 
to:
'Aaron Healey'
08/11/2016 08:45 PM
Cc:
"Heaven, Astor", Christopher Thatch
Hide Details 
From: "Wilson, Christopher (ATR)" <Christopher.Wilson5@usdoj.gov>
To: "'Aaron Healey'" <ahealey@jonesday.com>
Cc: "Heaven, Astor" <AHeaven@crowell.com>, Christopher Thatch 
<cthatch@JonesDay.com>
History: This message has been replied to and forwarded.
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Columbus, OH  43216-5017

Direct +1.614.281.3947
Office +1.614.469.3939
Facsimile +1.614.461.4198
ahealey@jonesday.com

From:        "Wilson, Christopher (ATR)" <Christopher.Wilson5@usdoj.gov>

To:        "'Aaron Healey'" <ahealey@jonesday.com>

Cc:        Christopher Thatch <cthatch@JonesDay.com>, "Heaven, Astor" <AHeaven@crowell.com>

Date:        08/10/2016 08:15 PM

Subject:        RE: United States et al v. Aetna re: August 8 Correspondence

Aaron,

The discovery you served was not proper under Rule 34, therefore your assertion that the responses and objections are not 
valid under Rule 34 is not well taken.  Since the court has now directed that fact discovery begins August 11, your subpoena 
is also improper because it is premature.  

Since we received the subpoena, we have already been working HHS/CMS to determine what can be produced and the 
timeframe for production. We are continuing our discussions with them and will get back to you with respect to responses, 
objections and timing, consistent with the obligations of the parties under the soon to be entered case management order. 

Chris

From: Aaron Healey [mailto:ahealey@jonesday.com] 
Sent: Tuesday, August 9, 2016 8:51 PM
To: Wilson, Christopher (ATR)
Cc: Christopher Thatch; Heaven, Astor
Subject: United States et al v. Aetna re: August 8 Correspondence

Chris:

Regarding your letter of last evening (August 8) to Chris Thatch, we appreciate and concur with your desire to 
work cooperatively to expedite production of documents and data from HHS/CMS.  

In that spirit, and given your agreement to accept service and that service "was proper under Rule 26 and 34," we 
propose that the parties stipulate that the subpoena served on CMS July 29 be treated as the operative Rule 34 
party discovery requests for purposes of moving forward.  While we offered, on August 3, to restyle the requests 
as party discovery, we see no substantive purpose to do so now given both the passage of time and the fact that 
DOJ has already served responses and objections to the requests.

Also in the spirit of cooperation and expedition, we ask that you provide times between now and the end of the 
day this Thursday, August 11, when you, and an appropriate representative of HHS/CMS, are available to meet 
and confer about these requests.  As you know, we were prepared to meet and confer with HHS/CMS on August 
3, but that meet and confer was cancelled because DOJ intervened.  We request that the parties set a time to 
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meet and confer promptly in order to avoid further delay. 

Finally, we appreciate DOJ's effort to provide responses to the requests this week.  However, the responses and 
objections served last night do not comply with amended Rule 34.  As you are aware, the Rule's recent 
amendments require that the responding party state with "specificity the grounds for objecting to the request, 
including the reasons," "state whether any responsive materials are being withheld on the basis of that objection," 
and either produce or specify the time it itends to produce all responsive, unobjectionable materials.  The 
responses and objections do not comply with these mandates.  In fact, DOJ has not indicated that it (or 
HHS/CMS) intends to produce any materials in response to any request.  The failure to offer to produce anything 
in response to these requests is not acceptable.  Therefore, we ask that at the time of our meet and confer DOJ 
be prepared to identify what it intends to produce in response to the present requests, and when it intends to 
make such production.  This will allow the parties to focus their efforts on only those requests, or parts of 
requests, that are truly at issue. 

Best regards,

Aaron M. Healey
Associate 
JONES DAY® - One Firm Worldwide℠
325 John H. McConnell Blvd., Suite 600
Columbus, OH 43215

Mailing Address:  P.O. Box 165017
Columbus, OH  43216-5017

Direct +1.614.281.3947
Office +1.614.469.3939
Facsimile +1.614.461.4198
ahealey@jonesday.com

==========
This e-mail (including any attachments) may contain information that is private, confidential, or protected by 
attorney-client or other privilege.  If you received this e-mail in error, please delete it from your system without 
copying it and notify sender by reply e-mail, so that our records can be corrected.
==========

==========
This e-mail (including any attachments) may contain information that is private, confidential, or protected by 
attorney-client or other privilege.  If you received this e-mail in error, please delete it from your system without 
copying it and notify sender by reply e-mail, so that our records can be corrected.
==========
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Aaron,

We spoke with CMS yesterday following our call and will follow up when we confirm availability of 
knowledgeable individuals to explain the burden implicated by requests 2, 3, 4, 7 and 12.

Confirmed as to request 1 and 9. I will circle back with you when I have more information from CMS. 

Confirmed as to requests 6, 8, 10-11, 14-15,  19-20 and 22. For 10-11, the two additional custodians are Amy 
Larrick (Acting Director, Medicare Drug Benefit Group) and Jennifer Shapiro (Assistant Director, Medicare Drug 
Benefit Group). 

Should I coordinate with you for the meet & confer regarding the RFPs you served this week on DOJ? I am 
thinking Monday afternoon. 

Chris

From: Aaron Healey [mailto:ahealey@jonesday.com] 
Sent: Thursday, August 18, 2016 5:57 PM
To: Wilson, Christopher (ATR)
Subject: Re: HHS/CMS org charts

Thanks, Chris. 

To follow-up on our call:

We are available  tomorrow to speak with persons at CMS knowledgeable about the databases referenced in 
requests 2, 3, 4, 7 and 12.  Let us know who is available and when. 

Regarding requests 1 (with respect to 2017 bid data) and 9 (2017 Star Ratings), you will be asking CMS for the 
date when those will be final, and, if it is not before the close of discovery, whether a date certain production of 
that information as it exists is possible. 

As noted, we have the org chart and are reviewing it.  We understand that you will be immediately pulling 
responsive documents to requests 6, 8, 10, 11, 14, 15, 19, 20 and 22, and preparing productions from all persons 
within the Assistant Secretary for Planning and Evaluation's Office of Health Policy, as well as two additional 
custodians for requests 10 and 11 (please send me their names and titles).  The production of documents for 
these custodians will be completed within 21 days.  If we seek productions from additional custodians, those 
productions will be timed from our request to include the custodian, or the resolution of any objection you have to 
adding them.  

Best regards,
Aaron

Aaron M. Healey

RE: HHS/CMS org charts
"Wilson, Christopher (ATR)" <Christopher.Wilson5@usdoj.gov> 
to:
'Aaron Healey'
08/19/2016 08:48 AM
Hide Details 
From: "Wilson, Christopher (ATR)" <Christopher.Wilson5@usdoj.gov>
To: "'Aaron Healey'" <ahealey@jonesday.com>
History: This message has been replied to and forwarded.
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Associate 
JONES DAY® - One Firm Worldwide℠
325 John H. McConnell Blvd., Suite 600
Columbus, OH 43215

Mailing Address:  P.O. Box 165017
Columbus, OH  43216-5017

Direct +1.614.281.3947
Office +1.614.469.3939
Facsimile +1.614.461.4198
ahealey@jonesday.com

From:        "Wilson, Christopher (ATR)" <Christopher.Wilson5@usdoj.gov>

To:        Aaron Healey <ahealey@jonesday.com>

Date:        08/18/2016 04:57 PM

Subject:        HHS/CMS org charts

Aaron,

As discussed today, here is the CMS organizational chart: https://www.cms.gov/About-CMS/Agency-
Information/CMSLeadership/index.html

And here is the HHS organizational chart: http://www.hhs.gov/about/leadership/index.html

Chris

Christopher M. Wilson
Trial Attorney
U.S. Department of Justice
Antitrust Division - Transportation, Energy & Agriculture Section
450 5th Street NW
Room 8018
Washington, D.C. 20001
Office: 202-598-8688
Mobile: 202-560-0363
Christopher.Wilson5@usdoj.gov

==========
This e-mail (including any attachments) may contain information that is private, confidential, or protected by 
attorney-client or other privilege.  If you received this e-mail in error, please delete it from your system without 
copying it and notify sender by reply e-mail, so that our records can be corrected.
==========
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
 
 
UNITED STATES OF AMERICA, et al., 
   

Plaintiffs, 
v. 

 
AETNA INC. and HUMANA INC., 
 

Defendants. 
 

 
 

Case No. 1:16-cv-1494 (JDB) 

 

PLAINTIFF UNITED STATES’ RESPONSES AND OBJECTIONS TO DEFENDANTS’ 
NOTICE OF SUBPOENA TO THE DEPARTMENT OF HEALTH AND HUMAN 

SERVICES 
 

 Plaintiff United States (“Plaintiff”) , on behalf of the Department of Health and Human 

Services (“HHS”), hereby serves the following Responses and Objections to Defendants Aetna 

and Humana’s (“Defendants”) Notice of Subpoena to Produce Documents, Information, or 

Objects or to Permit Inspection of Premises in a Civil Action to the Department of Health and 

Human Services (“the Subpoena”).  

GENERAL OBJECTIONS 

1. Plaintiff objects to Defendants’ Instructions and Definitions to the extent that they 

attempt to impose any obligation on Plaintiff greater than those imposed or authorized by the 

Federal Rules of Civil Procedure, the Local Civil Rules of the United States District Court for 

the District of Columbia, the Joint Scheduling and Case Management Order entered in this 

action, or any other applicable order of the Court. 

2. Plaintiff objects to Defendants’ Instructions to the extent that they request 

premature production of expert materials, or production of expert materials not subject to 
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discovery under the Joint Scheduling and Case-Management Order (“CMO”) entered in this 

action or Rule 26 of the Federal Rules of Civil Procedure. 

3. Plaintiff objects to Defendants’ Instructions to the extent that they request 

production of documents that are protected from disclosure by the attorney-client privilege, the 

deliberative process privilege, the attorney work-product doctrine, the law enforcement 

investigatory files privilege, the common interest privilege, the joint prosecution privilege, or 

any other applicable privilege or any statute governing confidentiality of information.   

4. Plaintiff objects to the Instructions to the extent that they request production of 

documents that are subject to the terms of confidentiality or non-disclosure agreements with non-

parties or would violate privacy interests of others.   

5. Plaintiff objects to the Instructions to the extent that they request production of 

Personally Identifiable Information (“PII”) or information subject to confidentiality by federal or 

state law.   

6. Plaintiff objects to Instruction 5 to the extent it requires individualized logging in 

a privilege log of voluminous privileged documents that can be described categorically, such as 

the Antitrust Division’s internal privileged documents that have not been disclosed to persons 

outside the Antitrust Division.  Individual logging of such documents in a privilege log is unduly 

burdensome and exceeds the obligation imposed by the Federal Rules of Civil Procedure and the 

Joint Scheduling and Case Management Order entered in this action. 

7. Plaintiff objects to the Subpoena to the extent it attempts to impose a timeframe to 

respond inconsistent with Rule 34(b)(2)(A) of the Federal Rules of Civil Procedure and the Joint 

Scheduling and Case Management Order entered in this action.   
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8. Plaintiff’s objections or responses are not intended to imply that the Requests or 

any responses to them are relevant or material to the subject matter of this action. 

9. Plaintiff expressly incorporates these Objections to Instructions into each 

response below.  A response may repeat any of the aforementioned Objections for emphasis or 

some other reason.  The failure to repeat any of the aforementioned Objections in a particular 

response does not waive any objection applicable to that Request. 

SPECIFIC OBJECTIONS 

Plaintiff’s investigation and development of facts and circumstances relating to this 

action are ongoing.  Therefore, Plaintiff reserves the right to supplement, clarify, revise, or 

correct any or all of its responses and objections, and to assert additional objections or privileges, 

in one or more supplemental responses. 

REQUEST NO. 1 

All documents concerning MA bid pricing tools (BPTs) or bid workbooks received from 

any MAO, including the most recent version of all 2017 bid workbooks. 

RESPONSE: 

Plaintiff objects to this Request as overbroad, unduly burdensome, and not reasonably 

limited in scope in relation to the needs of this case.  Plaintiff further objects to this Request as 

seeking material not relevant to the subject matter of this litigation.  Plaintiff further objects to 

this Request as seeking commercially sensitive information regarding Aetna’s competitors.  As it 

relates to 2017 bid workbooks, given that 2017 bid data is preliminary, tentative, dynamic, and 

subject to amendment or withdrawal by participating MAOs, it is not probative evidence 

regarding the Medicare Advantage marketplace that may exist in 2017; as such, Plaintiff objects 

to producing this data on the ground that it lacks relevance to the subject matter of this litigation.  
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Further, because the finalization process for 2017 MA bid data requires intensive data 

processing, data standardization, and compilation and analysis of narrative responses exchanged 

between HHS and participating MAOs, the review and collection of same is unduly burdensome, 

and not reasonably limited in scope in relation to the needs of this case.   

Subject to and without waiving the foregoing objections, Plaintiff will produce provide 

the bid data responsive to this Request that HHS provided to DOJ in connection with DOJ’s 

investigation.   

REQUEST NO. 2 

All data for the past five years from the Medicare Enrollment Database (EDB) (Personal 

Identifying Information may be masked using a unique ID that is consistent for each enrollee 

over time.).   

RESPONSE: 

Plaintiff objects to this Request as overbroad, unduly burdensome, and not reasonably 

limited in scope in relation to the needs of this case.  In its current form, this Request seeks over 

250 million records.  The Request also seeks information that cannot be produced in the manner 

in which it is kept in the ordinary course of business.  The data contained in the Medicare 

Enrollment Database is maintained in a “flat file”—that is, it cannot be indexed and exported 

along data fields such as state, plan, or time period.  One monthly upload file—Defendants seek 

60 such files—for the Medicare Enrollment Database contains 2.5 billion lines of data and is 1 

terabyte in size.  The process of producing all data for the past five years from the Medicare 

Enrollment Database would entail downloading all data in the database—which contains 

information going back to 1965—and applying programming to configure it into a format that is 

useable in a relational database such as Microsoft Excel, and then attempting to isolate only the 
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data called for by this Request.  It is estimated that this process would take 3-4 months and 

require the hiring of an external contractor, as this is not an operation routinely performed by 

HHS in the normal course of business.  Further, given Defendants’ request for other linked 

Medicare databases in Requests 3, 4, 7, and 12, proper de-identification of enrollee data could 

take in excess of 6 months and up to a year.   

In light of the undue and excessive burden of de-identifying and developing unique 

beneficiary IDs linked across the databases sought in this and other Requests, Plaintiff does not 

intend to produce beneficiary-level Medicare Enrollment data. Plaintiff further objects to this 

Request as seeking material not relevant to the subject matter of this litigation.  Plaintiff further 

avers that DOJ has not accessed the Medicare Enrollment Database during the course of its 

investigation and that Plaintiff does not intend to use such data during the course of this 

litigation. 

Plaintiff further objects to this Request to the extent that the documents and information 

sought can be obtained from publicly available sources that are equally accessible to Defendants, 

impose less burden and expense on Plaintiff, and therefore are more proportional to the needs of 

this case.  Information responsive to this Request has been made publicly available online at 

https://www.cms.gov/Research-Statistics-Data-and-Systems/Statistics-Trends-and-

Reports/MCRAdvPartDEnrolData/index.html. That website includes, among other things:  

 

Report Description 

Monthly Contract and 

Enrollment Summary 

Report 

Provides the number of contracts, MA only enrollment, Part D enrollment, 

and total enrollment by organization type. This report contains all 

organization types. 

Monthly Enrollment by 

Contract 

Provides monthly enrollment for each contract. This report contains all 

organization types. 

Monthly Enrollment by Provides monthly enrollment at the contract/plan/state/county level for all 
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Contract/Plan/State/County organization types. 

Monthly Enrollment by 

Plan 

Provides monthly enrollment at the contract/plan level for all organization 

types. 

Monthly MA Enrollment by 

State/County/Contract 

Provides monthly enrollment at the state/county/contract level for all 

organization types except for PDP and employer-direct PDP. Note: An 

abridged version is also provided that excludes rows with 10 or less 

enrollees. 

Monthly PDP Enrollment 

by State/County/Contract 

Provides monthly enrollment at the state/county/contract level for PDP and 

employer-direct PDP organizations. Note: An abridged version is also 

provided that excludes rows with 10 or less enrollees. 

MA State/County 

Penetration 
Provides MA market penetration rates at the state/county level. 

PDP State/County 

Penetration 
Provides PDP market penetration rates at the state/county level. 

MA Contract Service Area 

by State/County 

Provides contract service area by state and county for all organization 

types except for PDP and employer-direct PDP. 

PDP Contract Service Area 

by State/County 

Provides contract service area by state and county for PDP and employer-

direct PDP organizations. 

State Service Area 
Provides the list of states covered in whole or in part by each contract. 

This file contains all organization types. 

Enforcement Letters 
Provides data on enforcement actions taken by CMS against MA and PDP 

organizations since January 2006. 

Corrective Action Plans 

Information on ad hoc Corrective Action Plan (CAP) requests can now be 

found using this link: http://www.cms.gov/Medicare/Compliance-and-

Audits/Part-C-and-Part-D-Compliance-and-Audits/Part-C-and-Part-D-

Compliance-Actions.html. 

Special Needs Plan (SNP) 

Data 

Provides monthly plan enrollment for each SNP and provides totals by 

SNP type. 

HEDIS Public Use Files 
Provides annual Medicare Health Plan Employer Data and Information Set 

(HEDIS) performance measures. 

MA Plan Directory 

Provides a plan contact for each MA, cost, PACE, and demo organization. 

Note: This directory is populated using the Plan Directory Contact for 

public web site field maintained by organizations in HPMS. 

PDP Plan Directory 

Provides a plan contact for each PDP organization. Note: This directory is 

populated using the Plan Directory Contact for public web site field 

maintained by organizations in HPMS. 
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MA Claims Processing 

Contacts 

Provides a claims processing contact for each MA, cost, PACE, and demo 

organization. Note: This directory is populated using the MA Claims 

Processing Contact field maintained by organizations in HPMS. 

LIS Enrollment by Plan 
Provides low income subsidy enrollment at the contract/plan level for all 

organizations offering Part D. 

LIS Contract Enrollment by 

County 

Provides low income subsidy enrollment at the contract/plan level for all 

organizations offering Part D. 

Plan Crosswalks Provides the list of annual plan crosswalks for all organization types. 

Benefits Data 
Provides approved MA and Part D benefits information for all 

organizations that submit a bid. 

 

 REQUEST NO. 3 

All data for the past five years from the Medicare Risk Adjustment Processing System 

(RAPS) (Personal Identifying Information may be masked using a unique ID that is consistent 

for each enrollee over time.). 

RESPONSE: 

Plaintiff objects to this Request as overbroad, unduly burdensome, and not reasonably 

limited in scope in relation to the needs of this case.  The Medicare Risk Adjustment Processing 

System generates a risk score for each Medicare beneficiary calculated over time, and as such, 

this Request seeks roughly over 3 billion records.  This Request also seeks information that 

cannot be produced in the manner in which it is kept in the ordinary course of business.  The data 

contained in the Medicare Risk Adjustment Processing System is maintained in a “flat file”—

that is, it cannot be indexed and exported along data fields such as state, plan, or time period.  

The process of producing all data for the past five years from the Medicare Risk Adjustment 

Processing System would entail downloading all data in the database and applying programming 

to configure it into a format that is useable in a relational database such as Microsoft Excel, and 

then attempting to isolate only the data called for by this Request.  It is estimated that this 
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process would take 3-4 months and require the hiring of an external contractor, as this is not an 

operation routinely performed by HHS in the normal course of business. Further, given 

Defendants’ request for other linked Medicare databases in Requests 2, 4, 7, and 12, proper de-

identification of enrollee data could take in excess of 6 months and up to a year.  

In light of the undue and excessive burden of de-identifying and developing unique 

beneficiary IDs linked across the databases sought in this and other Requests, Plaintiff does not 

intend to produce beneficiary-level Medicare risk scoring data. Plaintiff further objects to this 

Request as seeking material not relevant to the subject matter of this litigation.  Plaintiff further 

objects to this Request as seeking commercially sensitive information regarding Aetna’s 

competitors.  Plaintiff further avers that DOJ has not accessed the Medicare Risk Adjustment 

Processing System during the course of its investigation and that Plaintiff does not intend to use 

such data during the course of this litigation. 

Subject to and without waiving the foregoing objections, Plaintiff states that information 

responsive to this Request has been made publicly available online at 

https://www.cms.gov/Medicare/Health-Plans/MedicareAdvtgSpecRateStats/Risk-Adjustors.html 

and at: https://www.cms.gov/Medicare/Medicare-Advantage/Plan-Payment/Plan-Payment-

Data.html. 

REQUEST NO. 4 

All data for the past five years from the Medicare Monthly Membership Detail Report 

(MMDR) (Personal Identifying Information may be masked using a unique ID that is consistent 

for each enrollee over time.). 
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RESPONSE: 

Plaintiff objects to this Request as overbroad, unduly burdensome, and not reasonably 

limited in scope in relation to the needs of this case.  As stated, this Request seeks roughly 2.7 

billion records.  This Request also seeks information that cannot be produced in the manner in 

which it is kept in the ordinary course of business. The data contained in the Medicare Monthly 

Membership Detail Report is maintained in a “flat file”—that is, it cannot be indexed and 

exported along data fields such as state, plan, or time period.  The process of producing all data 

for the past five years from the Medicare Monthly Membership Detail Report would entail 

downloading all data in the database and applying programming to configure it into a format that 

is useable in a relational database such as Microsoft Excel, and then attempting to isolate only 

the data called for by this Request.  It is estimated that this process would take 3-4 months and 

require the hiring of an external contractor, as this is not an operation routinely performed by 

HHS in the normal course of business. Given Defendants’ request for other linked Medicare 

databases in Requests 2, 3, 7, and 12, proper de-identification of enrollee data could take in 

excess of 6 months and up to a year.  Plaintiff further objects to this Request as seeking material 

not relevant to the subject matter of this litigation.  Plaintiff further avers that DOJ has not 

accessed the Medicare Monthly Membership Detail Report during the course of its investigation 

and that Plaintiff does not intend to use such data during the course of this litigation. 

In light of the undue and excessive burden of de-identifying and developing unique 

beneficiary IDs linked across the databases sought in this and other Requests, Plaintiff does not 

intend to produce beneficiary-level Medicare Enrollment data. Subject to and without waiving 

the foregoing objections, Plaintiff states that information responsive to this Request has been 
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made publicly available online at https://www.cms.gov/Research-Statistics-Data-and-

Systems/Statistics-Trends-and-Reports/MCRAdvPartDEnrolData/index.html 

REQUEST NO. 5 

To the extent it is not produced in response to Requests 2 through 4 above, any other data 

sufficient to identify each beneficiary's enrollment in Original Medicare, an MA plan, a 

Prescription Drug (Part D) plan, a Medicare Supplemental (Medigap) plan, or other supplemental 

health insurance, including Medicare or employer coverage. 

RESPONSE: 

Plaintiff objects to this Request as is overbroad, unduly burdensome, and not reasonably 

limited in scope in relation to the needs of this case.  In its current form, this Request seeks over 

250 million records.  Further, given Defendants’ request for other linked Medicare databases in 

Requests 2, 3, 4, 7, and 12, proper de-identification of enrollee data could take in excess of 6 

months and up to a year.  Plaintiff further objects to this Request as seeking material not relevant 

to the subject matter of this litigation.  Plaintiff objects to the term “any other data” as vague, 

ambiguous, overly broad, and unduly burdensome.  Plaintiff does not track or maintain Medicare 

Supplemental (Medigap) information, nor does it track or maintain information on other 

supplemental non-Medicare health insurance.   

Subject to and without waiving the foregoing objections, Plaintiff is not aware of any 

data responsive to Request 5 that is not encompassed by Requests 2-4. 

REQUEST NO. 6 

All documents concerning Original Medicare (and its related add-on products: Medicare 

Supplemental, Prescription Drug (Part D) plans) and Medicare Advantage as alternatives to one 
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another or otherwise as offering competing choices to consumers.  This Request includes but is 

not limited to: documents purporting to educate or inform consumers about their Medicare 

coverage options or consumers' right or ability to switch options; documents concerning the 

factors that influence consumers' decision to choose between or to select among Medicare 

Advantage and Original Medicare, either alone or in combination with Medicare Supplemental 

and/or Prescription Drug (Part D) plans; and documents explaining the historic relationship 

between Original Medicare and Medicare Advantage. 

RESPONSE: 

Plaintiff objects to this Request as overbroad, unduly burdensome, and not reasonably 

limited in scope in relation to the needs of this case.  Plaintiff further objects to this Request in 

that it seeks publicly available information. Information responsive to this Request has been 

made publicly available online at: https://www.medicare.gov/. 

Subject to and without waiving the foregoing objections, Plaintiff will produce 

documents responsive to this Request from the files of the Assistant Secretary for Planning and 

Evaluation’s Office of Health Policy. 

REQUEST NO. 7 

All documents, including but not limited to Daily Transaction Reply Report (DTRR) 

files, showing enrollment in, disenrollment from, or switching or choosing between Medicare 

Advantage products, Prescription Drug (Part D) and Original Medicare products (Personal 

Identifying Information may be masked using a unique ID that is consistent for each enrollee 

over time.). 

RESPONSE: 
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Plaintiff objects to this Request as overbroad, unduly burdensome, not reasonably limited 

in scope in relation to the needs of this case, and duplicative to the extent it seeks the production 

of material already sought in Request 2.  Plaintiff further objects to this Request as seeking 

material not relevant to the subject matter of this litigation.  The Daily Transaction Reply Report 

is a system in which CMS captures and confirms receipt of any and all changes to beneficiary 

records sent to it by Medicare Advantage plans.  For example, an inadvertent miscoding and 

subsequent change to a beneficiary’s address, gender, or name would be captured by this system.  

A single daily report can contain over one thousand entries. The data maintained in this system 

cannot be isolated by enrollment/disenrollment.  Further, given Defendants’ request for other 

linked Medicare databases in Requests 2, 3, 4, and 12, proper de-identification of enrollee data 

could take in excess of 6 months and up to a year.  Linking and standardizing 

enrollment/disenrollment information for the purpose of responding to this Request is unduly 

burdensome and not reasonably limited in scope in relation to the needs of this case.  Plaintiff 

further avers that DOJ has not accessed the Daily Transaction Reply Report during the course of 

its investigation and that Plaintiff does not intend to use such data during the course of this 

litigation. 

In light of the undue and excessive burden of de-identifying and developing unique 

beneficiary IDs linked across the databases sought in this and other Requests, Plaintiff does not 

intend to produce beneficiary-level Medicare Enrollment data. 

REQUEST NO. 8 

All analyses, reports, memoranda, or spreadsheets evaluating the impact of CMS 

regulations on: (1) MA plan bids, (2) MA plan attractiveness or benefits to consumers, (3) MA 
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plan profitability and growth, (4) expansion of MA plans or the MA program, and (5) MA plan 

design or the richness of benefits. 

RESPONSE: 

Plaintiff objects to this Request as overbroad, unduly burdensome, and not reasonably 

limited in scope in relation to the needs of this case.  Plaintiff further objects to this Request as 

seeking commercially sensitive information regarding Aetna’s competitors.   

Subject to and without waiving the foregoing objections, Plaintiff will produce 

documents responsive to this Request from the files of the Assistant Secretary for Planning and 

Evaluation’s Office of Health Policy. 

REQUEST NO. 9 

Documents sufficient to show the 2017 Star Ratings for MA products, including any 

preliminary data, as well as the underlying data on which the ratings are predicated. 

RESPONSE: 

Plaintiff objects to this Request as overbroad, unduly burdensome, and not reasonably 

limited in scope in relation to the needs of this case.  Plaintiff further objects to this Request as 

seeking material not relevant to the subject matter of this litigation.  Moreover, as 2017 data is 

not finalized, the Star Rating data sought by this Request could change and therefore require 

supplementation on a daily basis.   

REQUEST NO. 10 

All analyses, reports, memoranda, or spreadsheets concerning the effects of Star Ratings 

on beneficiaries and MAOs, including but not limited to: (1) the effects on plan selection by (i) 

age-ins, and (ii) switching by seniors already in the Medicare programs; (2) the effects on 
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MAOs' retention and turnover of members; and (3) the effects on MAOs' ability to offer products 

with improved benefits. 

RESPONSE: 

Plaintiff objects to this Request as overbroad, unduly burdensome, and not reasonably 

limited in scope in relation to the needs of this case.  Plaintiff further objects to this Request in 

that it seeks publicly available information.  Plaintiff further objects to this Request as seeking 

commercially sensitive information regarding Aetna’s competitors.   

Subject to and without waiving the foregoing objections, Plaintiff will produce 

documents responsive to this Request from the files of the Assistant Secretary for Planning and 

Evaluation’s Office of Health Policy, and Amy Larrick and Jennifer Shapiro of Medicare’s Drug 

Benefit Group. 

REQUEST NO. 11 

All analyses, reports, memoranda, or spreadsheets concerning the effect of enrollee 

characteristics (e.g., income, age, or disability status) on Star Ratings, including but not limited 

to any research performed by or on behalf of CMS regarding the reliability, accuracy or biases of 

Star Ratings. 

RESPONSE: 

Plaintiff objects to this Request as overbroad, unduly burdensome, and not reasonably 

limited in scope in relation to the needs of this case.  Plaintiff further objects to this Request in 

that it seeks publicly available information. 

Subject to and without waiving the foregoing objections, Plaintiff will produce 

documents responsive to this Request from the files of the Assistant Secretary for Planning and 
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Evaluation’s Office of Health Policy, and Amy Larrick and Jennifer Shapiro of Medicare’s Drug 

Benefit Group. 

REQUEST NO. 12 

All data sufficient to show for each Individual Exchange enrollee (Personal Identifying 

Information may be masked using a unique ID that is consistent for each enrollee over time) on 

an annual basis for 2014-2016: 

a) the plan selected (identified by HIOS plan ID, metal tier, carrier, and plan name), 

b) the county of residence; 

c) any applicable tax credit or cost-sharing subsidy qualification; 

d) the enrollee's age, gender, and race; 

e) whether the enrollee actively or passively selected the plan; 

f) whether the enrollee effectuated coverage; 

g) the start date of the enrollee's coverage; 

h) the end date of the enrollee's coverage; and 

i) the "Provider Participation Rate" for the plan and whether the plan breadth is "Basic," 

"Standard," or "Broad" (these terms have the meaning set forth in CMS, "2017 Letter to 

Issuers in the Federally-Facilitated Marketplaces," February 29, 2016, at 27). 

RESPONSE: 

Plaintiff objects to this Request as overbroad, unduly burdensome, and not reasonably 

limited in scope in relation to the needs of this case, in that it seeks information, including about 

individual enrollees, that is not relevant to the subject matter of this action.  This Request, 

therefore, is not proportional to the case or to the needs of the Defendants in this litigation.  

Plaintiff also objects to this Request as seeking material subject to heightened protection by 
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Section 1411(g) of the Patient Protection and Affordable Care Act, 5 U.S.C. § 552a(b), and 45 

CFR 155.260.   

Plaintiff further objects to this Request to the extent that the documents and information 

can be obtained from other sources that are more convenient, less burdensome, and less 

expensive. Information responsive to this Request has been made publicly available and can be 

found online in CCIIO’s Public Use Files at: https://www.cms.gov/cciio/resources/data-

resources/marketplace-puf.html and 

https://data.cms.gov/browse?category=Marketplace&utf8=%E2%9C%93.  Subject to and 

without waiving the foregoing objections, Plaintiff will produce aggregated Individual Exchange 

data responsive to this Request that HHS provided to DOJ in connection with DOJ’s 

investigation.   

REQUEST NO. 13 

All data concerning the Medical Loss Ratio (MLR), total medical premiums, total 

medical expenses, and other profit measures for each exchange plan (identified by HIOS plan ID, 

carrier, and plan name) by state, annually for 2014-2016. 

RESPONSE: 

Plaintiff objects to this Request as overbroad, unduly burdensome, and not reasonably 

limited in scope in relation to the needs of this case.  Plaintiff further objects to this Request as 

seeking material not relevant to the subject matter of this litigation.     

Plaintiff further objects to this Request to the extent that the documents and information 

can be obtained from other sources that are more convenient, less burdensome, and less 

expensive.  The information sought is publicly available or can be calculated from information 
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available in the public domain or through data files made available to the public for purchase 

from HHS. 

By way of further response, a number of analyses, evaluations, reports, and summaries of 

MLR and its effect on competition have been made publicly available by the HHS Office of the 

Assistant Secretary for Planning and Evaluation ("ASPE"), and are available online at 

https://aspe.hhs.gov/ through a searchable database.  While there may be additional studies 

located on the ASPE website, Defendants are specifically referred to the following documents: 

 Market Competition Works: Proposed Silver Premiums in the 2014 Individual 

Market Are Substantially Lower than Expected (08/09/2013) 

https://aspe.hhs.gov/basic-report/market-competition-works-proposed-silver-

premiums-2014-individual-market-are-substantially-lower-expected  

 Market Competition Works: Proposed Silver Premiums in the 2014 Individual 

and Small Group Markets Are Nearly 20% Lower than Expected Premiums 

(07/18/2013) https://aspe.hhs.gov/basic-report/market-competition-works-

proposed-silver-premiums-2014-individual-and-small-group-markets-are-nearly-

20-lower-expected-premiums 

 Affordable Care Act Expands Mental Health and Substance Use Disorder 

Benefits and Federal Parity Protections for Over 62 Million Americans 

(02/20/2013) https://aspe.hhs.gov/pdf-report/affordable-care-act-expands-mental-

health-and-substance-use-disorder-benefits-and-federal-parity-protections-over-

62-million-americans  

 Rate Review Annual Report for Calendar Year 2013 (09/01/2014)  

https://aspe.hhs.gov/pdf-report/rate-review-annual-report-calendar-year-2013 
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 Rate Review Annual Report for Calendar Year 2012 (September 2013) 

https://aspe.hhs.gov/pdf-report/us-department-health-and-human-services-rate-

review-annual-report-september-2013 

 Innovative Medicaid Managed Care Coordination Programs for Co-morbid 

Behavioral Health and Chronic Physical Health Conditions: Final Report 

(05/01/2015) https://aspe.hhs.gov/basic-report/innovative-medicaid-managed-

care-coordination-programs-co-morbid-behavioral-health-and-chronic-physical-

health-conditions-final-report 

 Long-Term Care Insurance Research Brief (06/01/2012) 

https://aspe.hhs.gov/basic-report/long-term-care-insurance-research-brief-0 

 How Many Individuals Might Have Marketplace Coverage After the 2015 Open 

Enrollment Period? (11/10/2014) https://aspe.hhs.gov/pdf-report/how-many-

individuals-might-have-marketplace-coverage-after-2015-open-enrollment-period 

 Variation and Trends in Medigap Premiums (12/16/2011) 

https://aspe.hhs.gov/pdf-report/variation-and-trends-medigap-premiums 

 New Census Estimates Show 3 Million more Americans had Health Insurance 

Coverage in 2012 (11/05/2013)  https://aspe.hhs.gov/pdf-report/new-census-

estimates-show-3-million-more-americans-had-health-insurance-coverage-2012 

 Trends in Premiums in the Small Group and Individual Insurance Markets, 2008-

2011 (11/6/2012) https://aspe.hhs.gov/pdf-report/trends-premiums-small-group-

and-individual-insurance-markets-2008-2011 
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 A Framework for Assessing Insurer Responses to Health Care Market Changes 

(7/1/97) https://aspe.hhs.gov/basic-report/framework-assessing-insurer-responses-

health-care-market-changes 

 Effects of Implementing State Insurance Market Reform, 2011 – 2012 

(06/07/2013) https://aspe.hhs.gov/pdf-report/effects-implementing-state-

insurance-market-reform-2011-2012 

To the extent that this Request seeks information related to MLR and the Affordable Care 

Act, responsive documents are publicly available online on the "Affordable Care Act Research" 

section of the ASPE website at https://aspe.hhs.gov/affordable-care-act-research.  This website 

also provides a searchable database. 

Additionally, the Center for Consumer Information and Insurance Oversight ("CCIO") 

within CMS maintains an online searchable database on the health insurance marketplace 

website at https://www.cms.gov/CCIIO/Resources/Data-Resources.  That website includes a 

section entitled "Medical Loss Ratio Data and System Resources," which provides links to MLR 

data including a search tool to find an insurer's Medical Loss Ratio Report for 2011-2014 as well 

as public use files for 2011-2014 containing raw data submitted by insurance companies subject 

to MLR reporting requirements.  This information can be found at:  

https://www.cms.gov/CCIIO/Resources/Data-Resources/mlr.html.  2015-16 data is not currently 

available.  

REQUEST NO. 14 

All documents relating to the following reports, including all data and intermediate files 

used by the Assistant Secretary for Planning and Evaluation (ASPE), to produce the reports: 
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a) "MARKETPLACE PREMIUMS AFTER SHOPPING, SWITCHING, AND 

PREMIUM TAX CREDITS, 2015-2016,'' April 12, 2016; 

b) "HEALTH INSURANCE MARKETPLACES 2016 OPEN ENROLLMENT PERIOD: 

FINAL ENROLLMENT REPORT,'' March 11, 2016; 

c) "HEALTH PLAN CHOICE AND PREMIUMS IN THE 2016 HEALTH 

INSURANCE MARKETPLACE,'' October 30, 2015; 

d) "CONSUMER DECISIONS REGARDING HEALTH PLAN CHOICES, IN THE 

2014 AND 2015 MARKETPLACES," October 28, 2015; and 

e) "COMPETITION AND CHOICE IN THE HEALTH INSURANCE 

MARKETPLACES, 2014-2015: IMPACT ON PREMIUMS," July 27, 2015. 

RESPONSE: 

Plaintiff objects to this Request as overbroad and unduly burdensome, in that it does not 

specify a particular investigation or matter, and does not specify a time period. Plaintiff further 

objects to this Request to the extent that the documents and information sought can be obtained 

from publicly available sources that are equally accessible to Defendants, impose less burden and 

expense on Plaintiff, and therefore are more proportional to the needs of this case. In addition, 

Plaintiff objects to this Request as seeking material not relevant to the subject matter of this 

litigation. 

Subject to and without waiving the foregoing objections, Plaintiff will produce non-

privileged documents responsive to this Request from the files of the Assistant Secretary for 

Planning and Evaluation’s Office of Health Policy. 

REQUEST NO. 15 
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All analyses, reports, memoranda, or spreadsheets concerning analyses performed by 

CMS related to competition, plan selection, carrier participation, entry or exit, or switching 

among plans by consumers, and network breadth on the Individual Exchanges, including 

underlying data. 

RESPONSE: 

Plaintiff objects to this Request as overbroad, unduly burdensome, and not reasonably 

limited in scope in relation to the needs of this case.  Plaintiff further objects to this Request as 

seeking material subject to heightened protection by Section 1411(g) of the Patient Protection 

and Affordable Care Act, 5 U.S.C. § 552a(b), and 45 CFR 155.260. 

Plaintiff further objects to this Request to the extent that the documents and information 

sought can be obtained from publicly available sources that are equally accessible to Defendants, 

impose less burden and expense on Plaintiff, and therefore are more proportional to the needs of 

this case. Subject to and without waiving the foregoing objections, Plaintiff states that responsive 

documents are available on the "Affordable Care Act Research" section of the ASPE website at 

https://aspe.hhs.gov/affordable-care-act-research,  in CCIIO’s Public Use Files at: 

https://www.cms.gov/cciio/resources/data-resources/marketplace-puf.html and 

https://www.cms.gov/CCIIO/Resources/Data-Resources/index.html.  

Subject to and without waiving the foregoing objections, Plaintiff will produce 

documents responsive to this Request from the files of the Assistant Secretary for Planning and 

Evaluation’s Office of Health Policy. 

REQUEST NO. 16 

All data concerning: (1) the identification of the counties and rating areas in which each 

existing or new carriers will offer Individual Exchange plans in 2017; and (2) the premium and 
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total beneficiary cost for each such plan. This Request includes but is not limited to applications 

for new Qualified Health Plans (QHPs) filed by carriers who plan to enter an exchange or offer a 

new exchange plan in 2017, and rate review requests filed by carriers who will continue to offer 

exchange plans in 2017. 

RESPONSE: 

Plaintiff objects to this Request as overbroad, unduly burdensome, and not reasonably 

limited in scope in relation to the needs of this case. Plaintiff further objects to this Request to 

the extent it seeks documents from HHS that reflect the agency's internal deliberations, 

discussions, or studies that are protected by the deliberative process privilege or the 

attorney/client privilege.  Plaintiff further objects to this Request to the extent it seeks documents 

outside Plaintiff’s possession, custody, and control.  Plaintiff further objects to this Request to 

the extent that the documents and information sought can be obtained from publicly available 

sources, including state Department of Insurance websites, that are equally accessible to 

Defendants, impose less burden and expense on Plaintiff, and therefore are more proportional to 

the needs of this case.  

Subject to and without waiving the foregoing objections, Plaintiff will produce the 

Preliminary List of 2017 On-Exchange Carriers that HHS provided to DOJ in connection with 

DOJ’s investigation.  

REQUEST NO. 17 

All data identifying, for 2015-2016, all Medicare Accountable Care Organizations 

(ACOs) with attributed Medicare beneficiaries in any county, the type of each such ACO 

(MSSP, Pioneer, Next Generation, etc.), and the number of attributed beneficiaries for each ACO 

and county. 
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RESPONSE: 

Plaintiff objects to this Request as overbroad, unduly burdensome, and not reasonably 

limited in scope in relation to the needs of this case.  Plaintiff further objects to this Request in 

that it seeks publicly available information. 

Subject to and without waiving the foregoing objections, Plaintiff states that the Medicare 

ACO public use file, which contains information on Medicare ACO financial and quality 

performance, is publicly available at: https://www.cms.gov/Research-Statistics-Data-and-

Systems/Downloadable-Public-Use-Files/SSPACO/index.html. 

REQUEST NO. 18 

Data sufficient to identify for 2015 and 2016 all Bundled Payment Care Improvement 

initiative arrangements, including but not limited to the name, address, TIN, type of organization 

and type of entity of each Awardee, Awardee Convener, Facilitator Convener, Provider Partner 

and the episodes of care applicable. 

RESPONSE: 

Plaintiff objects to this Request as overbroad, unduly burdensome, and not reasonably 

limited in scope in relation to the needs of this case.  Plaintiff further objects to this Request as 

seeking material not relevant to the subject matter of this litigation. 

Subject to and without waiving the foregoing objections, Plaintiff will produce 

documents related to HHS’s Bundled Payments for Care Improvement (BPCI) Initiative. 

REQUEST NO. 19 

All analyses, reports, memoranda, or spreadsheets evaluating or analyzing the provision 

of coordinated care to Medicare beneficiaries by Medicare ACOs. 

RESPONSE: 
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Plaintiff objects to this Request as overbroad, unduly burdensome, and not reasonably 

limited in scope in relation to the needs of this case.  Plaintiff further objects to this Request in 

that it seeks publicly available information. 

Subject to and without waiving the foregoing objections, Plaintiff states that the Medicare 

ACO public use file, which contains information on Medicare ACO financial and quality 

performance, is publicly available at: https://www.cms.gov/Research-Statistics-Data-and-

Systems/Downloadable-Public-Use-Files/SSPACO/index.htm  

Subject to and without waiving the foregoing objections, Plaintiff will produce 

documents responsive to this Request from the files of the Assistant Secretary for Planning and 

Evaluation’s Office of Health Policy. 

REQUEST NO. 20 

All data evaluating or analyzing the growth of Medicare ACOs; the effects of Medicare 

ACOs on healthcare spending for the Medicare population; the effects of Medicare ACOs on the 

enrollment, growth, or profitability of Medicare Advantage plans; the ability or likelihood of 

providers participating in Medicare ACOs beginning to offer MA plans; or the effects of 

Medicare ACOs on healthcare quality or patient outcomes. 

RESPONSE: 

Plaintiff objects to this Request as overbroad, unduly burdensome, and not reasonably 

limited in scope in relation to the needs of this case.  Plaintiff further objects to this Request on 

the ground that it seeks publicly available information. Plaintiff states that the Medicare ACO 

public use file, which contains information on Medicare ACO financial and quality performance, 

is publicly available at: https://www.cms.gov/Research-Statistics-Data-and-

Systems/Downloadable-Public-Use-Files/SSPACO/index.htm.   
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Subject to and without waiving the foregoing objections, Plaintiff will also produce 

documents responsive to this Request from the files of the Assistant Secretary for Planning and 

Evaluation’s Office of Health Policy. 

REQUEST NO. 21 

All documents concerning communications with DOJ regarding the Transaction. 

RESPONSE: 

Plaintiff objects to this Request to the extent that it seeks the production of documents 

that are protected from disclosure by the attorney-client privilege, the deliberative process 

privilege, the attorney work-product doctrine, the law enforcement investigatory files privilege, 

the common interest privilege, the joint prosecution privilege, or any other applicable privilege 

or any statute governing confidentiality of information.  Plaintiff objects to this Request to the 

extent that it requires production of expert materials, or production of expert materials not 

subject to discovery under the CMO entered in this action or Rule 26 of the Federal Rules of 

Civil Procedure. 

Subject to and without waiving the foregoing objections, all non-privileged documents 

responsive to this Request are encompassed by Plaintiff’s production of DOJ’s Investigative 

Materials, as that term is defined in the Joint Scheduling and Case Management Order entered in 

this action.  Plaintiff is not aware of any non-privileged documents responsive to this Request 

other than what is contained in Plaintiff’s production of DOJ’s Investigative Materials. 

REQUEST NO. 22 

All documents concerning any internal or external analyses or communications regarding 

the Transaction. 

RESPONSE: 
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Plaintiff objects to this Request to the extent that it seeks the production of documents 

that are protected from disclosure by the attorney-client privilege, the deliberative process 

privilege, the attorney work-product doctrine, the law enforcement investigatory files privilege, 

the common interest privilege, the joint prosecution privilege, or any other applicable privilege 

or any statute governing confidentiality of information.  Plaintiff objects to the term “internal or 

external analyses” as vague and ambiguous.  Plaintiff objects to this Request to the extent it 

seeks documents that are not in Plaintiff’s custody, possession or control.  

Subject to and without waiving the foregoing objections, Plaintiff will produce 

documents responsive to this Request from the files of the Assistant Secretary for Planning and 

Evaluation’s Office of Health Policy. 

REQUEST NO. 23 

All documents provided to DOJ for the purposes of its review of the Transaction. 

RESPONSE: 

Plaintiff objects to this Request to the extent that it seeks the production of documents 

that are protected from disclosure by the attorney-client privilege, the deliberative process 

privilege, the attorney work-product doctrine, the law enforcement investigatory files privilege, 

the common interest privilege, the joint prosecution privilege, or any other applicable privilege 

or any statute governing confidentiality of information.  Plaintiff further objects to this Request 

as seeking material subject to heightened protection by Section 1411(g) of the Patient Protection 

and Affordable Care Act, 5 U.S.C. § 552a(b), and 45 CFR 155.260.   

Subject to and without waiving the foregoing objections, all non-privileged documents 

responsive to this Request are encompassed by Plaintiff’s production of DOJ’s Investigative 

Materials, as that term is defined in the Joint Scheduling and Case Management Order entered in 
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this action.  Plaintiff is not aware of any non-privileged documents responsive to this Request 

other than those contained in Plaintiff’s production of DOJ’s Investigative Materials. 

 

 

Dated: August 19, 2016 Respectfully submitted, 

 
 
 
 
 

 
/s/ Craig Conrath                                            r 
CRAIG CONRATH 
 
RYAN M. KANTOR 
PATRICIA L. SINDEL (D.C. Bar #997505) 
CHRISTOPHER M. WILSON 
 
U.S. Department of Justice, Antitrust Division 
Litigation I Section 
450 Fifth Street, NW, Suite 4100 
Washington, DC 20530 
Phone: (202) 532-4560 
Facsimile: (202) 375-4843 
E-mail: craig.conrath@usdoj.gov 
 
Attorneys for the United States of America and on 
behalf of Plaintiff States 
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CERTIFICATE OF SERVICE 

 I hereby certify that on August 19, 2016, I caused a true and correct copy of the foregoing 

to be served upon the parties of record. 

/s/ Craig Conrath                                           r 
CRAIG CONRATH 
 
U.S. Department of Justice, Antitrust Division 
Litigation I Section 
450 Fifth Street, NW, Suite 4100 
Washington, DC 20530 
Phone: (202) 532-4560 
Facsimile: (202) 375-4843 
E-mail: craig.conrath@usdoj.gov 
 
Attorney for the United States of America 
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To:
Cc:
Bcc:
Subject: Fw: United States v. Aetna - Amended Responses & Objections to HHS Subpoena

From: Aaron Healey/JonesDay
To: "Wilson, Christopher (ATR)" <Christopher.Wilson5@usdoj.gov>
Cc: Geoffrey S Irwin/JonesDay@JonesDay, Paula Render/JonesDay@JonesDay, "Heaven, Astor" 

<AHeaven@crowell.com>
Date: 08/20/2016 12:03 PM
Subject: Re: United States v. Aetna - Amended Responses & Objections to HHS Subpoena

Chris:

We are still reviewing the responses and objections to the CMS requests you served this evening, and will 
follow-up with you once our review is complete.  However, a few issues that struck us immediately. 

First, with respect to requests 2, 3, 4, 7 and 12, it is past time to confer directly with persons at CMS 
knowledgeable about the data sets we requested.  The CMO requires this.  (CMO, Sec. 14.E ("the Parties 
will . . . make employees knowledgeable about the content, storage, and production of data available for 
informal consultations during a meet-and-confer process.") On behalf of HHS, DOJ is withholding 
information responsive to multiple discovery requests on the basis of burden, but we have been denied 
basic information about the nature of the purported burden. Since these requests issued, on July 29, we 
have repeatedly asked to communicate directly with CMS.  In fact, we requested the participation of a 
CMS representative for both our Monday and Thursday meet and confers. Three weeks have passed, 
and, no one from CMS who is knowledgeable about the content, storage, and production of the data 
requested has been made available to us.  We cannot assess the validity of DOJ's objections to these 
requests without additional information that only employees at CMS have.  We had hoped to confer with 
CMS personnel promptly after our call Thursday, but that did not happen.  Therefore, we ask that you 
inform us prior to the meeting with the Special Master on Monday, whether CMS employees will be made 
available to participate in a meet and confer on these 5 requests by noon on Tuesday.  If not, we intend to 
raise the issue with the Special Master, and ask him to compel CMS's immediate participation in the meet 
and confer process as required under the CMO.  

Second, regarding requests 13 and 17, when we directly asked during Monday's meet and confer 
whether, aside from the data requests, DOJ would be standing on any of its prior objections and 
withholding responsive materials, you responded, no.  Thus, we are surprised to see that HHS will not be 
producing any responsive materials to these requests, and instead is resting on your objection that the 
only information defendants are entitled to is what is cited in those responses as publicly available.  We 
disagree that the mere fact some responsive information is also publicly available (particularly where it 
may be behind pay-walls) relieves HHS and DOJ's obligation to produce that information, or other similar 
information in their custody and control.  Nor is it appropriate to place the burden on defendants to 
reassemble disaggregated data from numerous public sources if HHS possess or maintains it differently 
for its own purposes.  However, to understand the scope of any dispute arising from your responses to 
requests 17 and 13, please confirm that, aside from the publicly available data cited in your responses to 
these requests, HHS/CMS have no other materials responsive to requests 13 and 17.  

Third, we would like a complete list, including name and title, of the individuals within ASPE whose 
documents are being collected.  As we discussed on Thursday, we may have additional requests for 
custodians, but we would ask now that documents be collected from Kevin Counihan, Director & 
Marketplace CEO, within the Center for Consumer Information and Insurance Oversight, with respect to 
request 15. 
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Last, please confirm our understanding that, in spite of the responses to requests 1 and 9, you intend to 
get information from CMS regarding the date when the 2017 bids and Star Ratings will be final, and 
determine whether if we provide a date certain (e.g. September 15) CMS could produce available bid 
books, and the data on 2017 Star Ratings as they exist on that date. 

Regards,
Aaron

Aaron M. Healey
Associate 
JONES DAY® - One Firm Worldwide℠
325 John H. McConnell Blvd., Suite 600
Columbus, OH 43215

Mailing Address:  P.O. Box 165017
Columbus, OH  43216-5017

Direct +1.614.281.3947
Office +1.614.469.3939
Facsimile +1.614.461.4198
ahealey@jonesday.com

"Wilson, Christopher (ATR)" 08/19/2016 05:43:05 PMAttached please find Plaintiff United St...

==========
This e-mail (including any attachments) may contain information that is private, confidential, or protected 
by attorney-client or other privilege.  If you received this e-mail in error, please delete it from your system 
without copying it and notify sender by reply e-mail, so that our records can be corrected.
==========
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Aaron,

The nature of the burden regarding requests 2-4, 7, and 12 has been made abundantly clear to you, repeatedly, in 
our meet and confer calls, our correspondence and in our original and amended objections and responses.  You 
received detailed answers to your questions regarding data storage, the content of data residing in these databases, 
and the cost and time involved in attempting to respond to your proposed discovery.  We also made you aware of 
publicly available databases containing substantially the same data you are seeking and which are immediately 
and freely accessible to you, an obligation we were not required to undertake under the FRCP or the CMO.  Our 
position is, and remains that it is unduly burdensome to respond to these requests and vastly disproportionate to 
the needs of the case.  

Nevertheless, and notwithstanding our objections, we will make CMS IT personnel available for meet & confer 
calls this Wednesday and Thursday.  I would block off this Wednesday from 2-3pm or this Thursday from 3-4pm 
for a call.  CMS IT personnel will be available to speak to the Medicare Enrollment Database, the Medicare 
Monthly Membership Detail Report, the Daily Transaction Reply Report, and the Medicare Risk Adjustment 
Processing System.  We will circle back tomorrow regarding your request for Individual Exchange enrollment 
data, which is Request 12.  We have individuals that can speak to that database but need to confirm their 
availability. As discussed in our Thursday call, we are awaiting your answer as to whether aggregated plan and 
legal-entity level enrollment data (which is immediately available) is acceptable in lieu of the individually 
identifiable data you seek, and if not, an explanation of why this is not sufficient in light of the needs of the case.

For ASPE, the individuals within ASPE’s Office of Health Policy are as follows:

Nancy De Lew, Acting Deputy Assistant Secretary
Christie Peters, Acting Associate Deputy Assistant Secretary
Thomas Musco, Acting Director, Division of Health Care Access and Coverage
Steve Sheingold, Director, Health Care Financing Policy
Scott Smith, Direct, Health Care Quality and Outcome Division
Andre Chappel, Director, Division of Public Health Services

To expedite the process, these custodians are searching their files for documents responsive to the requests we 
discussed in our meet and confer calls last week. We will then produce these documents to you.

I am confirming with CMS that Kevin Counihan is an acceptable custodian for request 15. 

Regarding requests 1 and 9, I confirm that I will obtain information from CMS as to whether there is a date 
certain on which they could produce available 2017 MA bid books and 2017 tentative Star Rating data.

I would propose we meet and confer regarding requests 13 and 17 immediately following the calls regarding the 
Medicare databases.

RE: United States v. Aetna - Amended Responses & Objections to HHS Subpoena
"Wilson, Christopher (ATR)" <Christopher.Wilson5@usdoj.gov> 
to:
Aaron Healey
08/22/2016 04:15 PM
Cc:
"prender@jonesday.com", "Heaven, Astor", "gsirwin@jonesday.com"
Hide Details 
From: "Wilson, Christopher (ATR)" <Christopher.Wilson5@usdoj.gov>
To: Aaron Healey <ahealey@jonesday.com>
Cc: "prender@jonesday.com" <prender@jonesday.com>, "Heaven, Astor" 
<AHeaven@crowell.com>, "gsirwin@jonesday.com" <gsirwin@jonesday.com>
History: This message has been replied to and forwarded.

Page 1 of 5

10/3/2016file:///C:/Users/jp018317/AppData/Local/Temp/1/notesBA3E6C/~web6572.htm

Case 1:16-cv-01494-JDB   Document 133-2   Filed 10/04/16   Page 107 of 210



Chris

Christopher M. Wilson
Office: 202-598-8688
Christopher.Wilson5@usdoj.gov

From: Aaron Healey [mailto:ahealey@jonesday.com] 
Sent: Sunday, August 21, 2016 10:58 PM
To: Wilson, Christopher (ATR)
Cc: Heaven, Astor; Geoffrey S Irwin; Paula Render
Subject: RE: United States v. Aetna - Amended Responses & Objections to HHS Subpoena

Chris:

The meet and confer process as contemplated by the CMO is not working at least with respect to requests 2-4, 7 
and 12.  We are getting neither productions of responsive material nor access to the CMS personnel 
knowledgeable about the relevant data bases. Additionally, the lack of CMS participation on our meet and confers 
delays forward movement on other issues as well, such as how and when to collect the 2017 data responsive to 
requests 1 and 9.   Our intent during the meeting with the Special Master tomorrow is to alert him to our concerns 
about our lack of prompt access to CMS personnel and ask him to set a hearing on that issue for Tuesday.  

With respect to the questions I posed yesterday and the remainder of the responses and objections served 
Friday, we would like to meet and confer about those at your earliest convenience.  Please let us know times 
when you are available. 

Best regards,
Aaron

Aaron M. Healey
Associate 
JONES DAY® - One Firm Worldwide℠
325 John H. McConnell Blvd., Suite 600
Columbus, OH 43215

Mailing Address:  P.O. Box 165017
Columbus, OH  43216-5017

Direct +1.614.281.3947
Office +1.614.469.3939
Facsimile +1.614.461.4198
ahealey@jonesday.com

From:        "Wilson, Christopher (ATR)" <Christopher.Wilson5@usdoj.gov>

To:        "'Aaron Healey'" <ahealey@jonesday.com>

Cc:        Geoffrey S Irwin <gsirwin@JonesDay.com>, Paula Render <prender@JonesDay.com>, "Heaven, Astor" <AHeaven@crowell.com>

Date:        08/21/2016 01:53 PM

Subject:        RE: United States v. Aetna - Amended Responses & Objections to HHS Subpoena

Page 2 of 5

10/3/2016file:///C:/Users/jp018317/AppData/Local/Temp/1/notesBA3E6C/~web6572.htm

Case 1:16-cv-01494-JDB   Document 133-2   Filed 10/04/16   Page 108 of 210



Aaron,

As a general matter, we are reluctant to discuss items not included on the proposed agenda especially when the issue you are 
raising was present well before the agenda was to be submitted.  We believed we were working constructively toward 
resolving your concerns and so are disappointed you have decided to raise the issue now.

As we made clear to you on our initial meet & confer, your requests implicate databases administered by different 
departments within HHS.  I worked with HHS and people in the departments implicated to provide answers to the questions 
you raised in our initial meet and confer, and on our second meet & confer, you expressed dissatisfaction with my answers 
and reiterated your request to speak directly with CMS data personnel.  As we discussed on Thursday and Friday, we are 
identifying data personnel knowledgeable about the Medicare Enrollment Database, Medicare Risk Adjustment Processing 
System, Daily Transaction Reply Report, and Individual Exchange databases which are the subject of some of your document 
requests. You were well aware of this while we were discussing the proposed agenda for Monday, so are surprised you have 
elected to raise this issue now. We cannot confirm over the weekend whether CMS data personnel can be present for a meet 
& confer call by your noon Tuesday deadline. Without having confirmed this with HHS, we believe we can make data 
personnel present for a call this week however, subject to confirmation with HHS on Monday.  If we have not resolved the 
issue to your satisfaction, then we would propose raising the issue for the Special Master meeting on 8/29.  If this proposal is 
not acceptable to you, then please go ahead and raise the issue for discussion this Monday, 8/22.  Though we believe the 
issue is not ripe for escalation to the Special Master, a discussion around the burden implicated by requests 2-4, 7 and 12 
could be worthwhile, along with a decision by Judge Levie whether further meet and confer calls with HHS data personnel 
are necessary to convince you of the undue burden in responding to these requests.  

I can provide answers to the other questions raised in your email on Monday after the meeting. 

Chris

From: Aaron Healey [mailto:ahealey@jonesday.com] 
Sent: Saturday, August 20, 2016 12:03 PM
To: Wilson, Christopher (ATR)
Cc: Geoffrey S Irwin; Paula Render; Heaven, Astor
Subject: Re: United States v. Aetna - Amended Responses & Objections to HHS Subpoena

Chris:

We are still reviewing the responses and objections to the CMS requests you served this evening, and will follow-
up with you once our review is complete.  However, a few issues that struck us immediately. 

First, with respect to requests 2, 3, 4, 7 and 12, it is past time to confer directly with persons at CMS 
knowledgeable about the data sets we requested.  The CMO requires this.  (CMO, Sec. 14.E ("the Parties will . . . 
make employees knowledgeable about the content, storage, and production of data available for informal 
consultations during a meet-and-confer process.") On behalf of HHS, DOJ is withholding information responsive 
to multiple discovery requests on the basis of burden, but we have been denied basic information about the 
nature of the purported burden. Since these requests issued, on July 29, we have repeatedly asked to 
communicate directly with CMS.  In fact, we requested the participation of a CMS representative for both our 
Monday and Thursday meet and confers. Three weeks have passed, and, no one from CMS who is 
knowledgeable about the content, storage, and production of the data requested has been made available to us. 
 We cannot assess the validity of DOJ's objections to these requests without additional information that only 
employees at CMS have.  We had hoped to confer with CMS personnel promptly after our call Thursday, but that 
did not happen.  Therefore, we ask that you inform us prior to the meeting with the Special Master on Monday, 
whether CMS employees will be made available to participate in a meet and confer on these 5 requests by noon 
on Tuesday.  If not, we intend to raise the issue with the Special Master, and ask him to compel CMS's immediate 
participation in the meet and confer process as required under the CMO.  

Second, regarding requests 13 and 17, when we directly asked during Monday's meet and confer whether, aside 
from the data requests, DOJ would be standing on any of its prior objections and withholding responsive 
materials, you responded, no.  Thus, we are surprised to see that HHS will not be producing any responsive 
materials to these requests, and instead is resting on your objection that the only information defendants are 
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entitled to is what is cited in those responses as publicly available.  We disagree that the mere fact some 
responsive information is also publicly available (particularly where it may be behind pay-walls) relieves HHS and 
DOJ's obligation to produce that information, or other similar information in their custody and control.  Nor is it 
appropriate to place the burden on defendants to reassemble disaggregated data from numerous public sources if 
HHS possess or maintains it differently for its own purposes.  However, to understand the scope of any dispute 
arising from your responses to requests 17 and 13, please confirm that, aside from the publicly available data 
cited in your responses to these requests, HHS/CMS have no other materials responsive to requests 13 and 17.  

Third, we would like a complete list, including name and title, of the individuals within ASPE whose documents are 
being collected.  As we discussed on Thursday, we may have additional requests for custodians, but we would 
ask now that documents be collected from Kevin Counihan, Director & Marketplace CEO, within the Center for 
Consumer Information and Insurance Oversight, with respect to request 15. 

Last, please confirm our understanding that, in spite of the responses to requests 1 and 9, you intend to get 
information from CMS regarding the date when the 2017 bids and Star Ratings will be final, and determine 
whether if we provide a date certain (e.g. September 15) CMS could produce available bid books, and the data on 
2017 Star Ratings as they exist on that date. 

Regards,
Aaron

Aaron M. Healey
Associate 
JONES DAY® - One Firm Worldwide℠
325 John H. McConnell Blvd., Suite 600
Columbus, OH 43215

Mailing Address:  P.O. Box 165017
Columbus, OH  43216-5017

Direct +1.614.281.3947
Office +1.614.469.3939
Facsimile +1.614.461.4198
ahealey@jonesday.com

From:        "Wilson, Christopher (ATR)" <Christopher.Wilson5@usdoj.gov>
To:        "Conrath, Craig" <Craig.Conrath@usdoj.gov>, "Mucchetti, Peter" <Peter.J.Mucchetti@usdoj.gov>, "Kantor, Ryan" <Ryan.Kantor@usdoj.gov>, 
"Wilson, Christopher (ATR)" <Christopher.Wilson5@usdoj.gov>, "Welsh, Eric (ATR)" <Eric.Welsh@usdoj.gov>, "'michael.undorf@state.de.us'" 
<michael.undorf@state.de.us>, "'catherine.jackson@dc.gov'" <catherine.jackson@dc.gov>, "'sally.gere@dc.gov'" <sally.gere@dc.gov>, 
"'liz.brady@myfloridalegal.com'" <liz.brady@myfloridalegal.com>, "'Rachel.Steinman@myfloridalegal.com'" <Rachel.Steinman@myfloridalegal.com>, 
"'dwalsh@law.ga.gov'" <dwalsh@law.ga.gov>, "'rpratt@atg.state.il.us'" <rpratt@atg.state.il.us>, "'Layne.Lindebak@iowa.gov'" 
<Layne.Lindebak@iowa.gov>, "'beth.finnerty@ohioattorneygeneral.gov'" <beth.finnerty@ohioattorneygeneral.gov>, "'aschwartz@attorneygeneral.gov'" 
<aschwartz@attorneygeneral.gov>, "'jthomson@attorneygeneral.gov'" <jthomson@attorneygeneral.gov>, "'soallen@oag.state.va.us'" 
<soallen@oag.state.va.us>, "'thenry@oag.state.va.us'" <the nry@oag.state.va.us>, "'jdonahue@attorneygeneral.gov'" 
<jdonahue@attorneygeneral.gov>, "'brian.jordan@ohioattorneygeneral.gov'" <brian.jordan@ohioattorneygeneral.gov>, 
"'christopher.hunt@myfloridalegal.com'" <christopher.hunt@myfloridalegal.com>, "'cmatelis@oag.state.va.us'" <cmatelis@oag.state.va.us>, 
"'EMaxeiner@atg.state.il.us'" <EMaxeiner@atg.state.il.us>, "'kelly.drzymalski@state.de.us'" <kelly.drzymalski@state.de.us>, 
"'laura.daugherty@myfloridalegal.com'" <laura.daugherty@myfloridalegal.com>, "'thomas.anger@ohioattorneygeneral.gov'" 
<thomas.anger@ohioattorneygeneral.gov>, "'timothy.fraser@myfloridalegal.com'" <timothy.fraser@myfloridalegal.com>, 
"'patrice.fatig@ohioattorneygeneral.gov'" <patrice.fatig@ohioattorneygeneral.gov>, "'twertz@attorneygeneral.gov'" <twertz@attorneygeneral.gov>, 
"'william.ullrich@ohioattorneygeneral.gov'" <william.ullrich@ohioattorneygeneral.gov>, "'Karen.marsh@myfloridalegal.com'" 
<Karen.marsh@myfloridalegal.com>, "'Paula Render'" <prender@JonesDay.c om>, "Heaven, Astor" <AHeaven@crowell.com>, Aaron Healey 
<ahealey@jonesday.com>, Nathaniel G Ward <nward@jonesday.com>, "'cstahlke@crowell.com'" <cstahlke@crowell.com>, 
"'dschnorrenberg@crowell.com'" <dschnorrenberg@crowell.com>, "'slahlou@crowell.com'" <slahlou@crowell.com>

Date:        08/19/2016 05:43 PM

Subject:        United States v. Aetna - Amended Responses & Objections to HHS Subpoena
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Attached please find Plaintiff United States’ amended responses and objections to Defendants’ Subpoena to HHS.  

Christopher M. Wilson
Trial Attorney
United States Department of Justice - Antitrust Division
450 5th St., N.W.
Suite 8000
Washington, DC 20530
Email: christopher.wilson5@usdoj.gov
Phone: 202-598-8688

[attachment "2016-08-19 - Amended Responses and Objections to HHS Subpoena [].pdf" deleted by Aaron 
Healey/JonesDay] 

==========
This e-mail (including any attachments) may contain information that is private, confidential, or protected by 
attorney-client or other privilege.  If you received this e-mail in error, please delete it from your system without 
copying it and notify sender by reply e-mail, so that our records can be corrected.
==========

==========
This e-mail (including any attachments) may contain information that is private, confidential, or protected by 
attorney-client or other privilege.  If you received this e-mail in error, please delete it from your system without 
copying it and notify sender by reply e-mail, so that our records can be corrected.
==========
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To:
Cc:
Bcc:
Subject: Fw: U.S. et al. v. Aetna Inc--Meet and Confer Agenda (8.23)

From: Aaron Healey/JonesDay
To: "Wilson, Christopher (ATR)" <Christopher.Wilson5@usdoj.gov>
Cc: Geoffrey S Irwin/JonesDay@JonesDay, "astor Heaven (Humana)" <aheaven@crowell.com>
Date: 08/23/2016 02:22 PM
Subject: U.S. et al. v. Aetna Inc--Meet and Confer Agenda (8.23)

Chris:

To facilitate our meet and confer this afternoon, we wanted to outline the issues for discussion:

(1) Custodians:
(a) With respect to the list you proposed from ASPE, we want to confirm that documents for the 

full, responsive time period are being captured.  The current list of custodians identifies several individuals 
as "Acting" in their job function.  We would like to discuss the efforts to collect responsive materials from 
their predecessors in those roles. This would apply to any additional custodians as well. 

(b) As we discussed, below is a proposal for additional custodians: 

REQUESTS PROPOSED ADDITIONAL CUSTODIANS
6, 8, 10, 11 CMS Office of Administrator, Office of 

Strategic Operations and Regulatory Affairs, 
Office of the Actuary, Center for Medicare, 
Office of Communications, Consortium for 
Medicare Health Plan Operations

15 CCIIO, HHS Office of Health Reform
19, 20 CMS Center for Medicare and Medicaid 

Innovation (CMMI), Office of the Actuary
22 All of the above, excluding CMMI, but 

including HHS Office of the Assistant 
Secretary for Public Affairs

(2) Document Collection:
(a) We wanted to follow-up on your email from yesterday indicating custodians were 

self-searching their files, and discuss DOJ's efforts to copy hard drives/emails, as well as collect loose, 
hard copy responsive documents. 

(b) For collecting and producing ESI, documents from custodial e-files--what search terms are 
being used to collect responsive information?

(3) Objections and Withholding Responsive Materials :
(a) Discuss whether any responsive materials are being withheld based on general or specific 

objections; Rule 34 requires the producing party to identify responsive documents being withheld on the 
basis of any objections. We want to confirm that where there is an agreement to produce materials there 
are no limitations predicated on the current objections.  

(b) Confirm that, where DOJ agreed to produce documents, that productions will include all 
responsive documents and data within HHS/CMS custody and control, with the only limitation being 
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agreed custodians on the document requests.  For example, on Request 1, the production derives from 
the Investigative file but is it inclusive of all responsive documents that otherwise would have been 
collected from HHS/CMS. 

(4) Other
(a) Any update on 2017 bid and star ratings data issues (e.g. final date, or intermediate 

production). 

Aaron M. Healey
Associate 
JONES DAY® - One Firm Worldwide℠
325 John H. McConnell Blvd., Suite 600
Columbus, OH 43215

Mailing Address:  P.O. Box 165017
Columbus, OH  43216-5017

Direct +1.614.281.3947
Office +1.614.469.3939
Facsimile +1.614.461.4198
ahealey@jonesday.com

==========
This e-mail (including any attachments) may contain information that is private, confidential, or protected 
by attorney-client or other privilege.  If you received this e-mail in error, please delete it from your system 
without copying it and notify sender by reply e-mail, so that our records can be corrected.
==========
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To:
Cc:
Bcc:
Subject: Fw: U.S. et al. v. Aetna -- Meet & Confer Follow-up

From: "Wilson, Christopher (ATR)" <Christopher.Wilson5@usdoj.gov>
To: Aaron Healey <ahealey@jonesday.com>
Cc: Geoffrey S Irwin <gsirwin@JonesDay.com>, "Heaven, Astor" <AHeaven@crowell.com>
Date: 08/25/2016 10:52 AM
Subject: RE: U.S. et al. v. Aetna -- Meet & Confer Follow-up

Aaron,
 
Some additional follow-up on the below.  We’ve reviewed the list of departments you sent and here are the proposed additional custodians:
 

Center for Medicare/Medicaid Innovation (Requests 18-20)
Megan Cox, Director Seamless Care Models Group 
 
Center for Medicare (Requests 6, 8, 10, 11, 22)
Katherine Coleman, Director of Medicare Drug and Health Plan Contract Administration Group
 
Center for Consumer Information and Insurance Oversight (CCIIO) (Requests 15, 22) 
Kevin Counihan, Deputy Administrator and Director 
 
Office of the Actuary (Requests 6, 8, 10, 11, 19-20, 22)
Jennifer Lazio, Director of Parts C & D Actuarial Group

 
 
Here is a more detailed description of the self-collection process. 
 

Due to the number of broad document requests from both Anthem and Aetna, targeted at largely overlapping custodians and 
topics, and differing IT infrastructures across departments, HHS has elected to employ a “self-search” process where each 
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custodian is given the text of each request and instructed as to the substance of what each request is seeking, and directed to 
pull any and all potentially responsive documents for each request from email folders, hard drives, hard copy files, communal 
resources such as network drives, and any pother place they believe responsive documents may be located.  HHS’s OGC 
supervises the process by guiding the custodians and confirming that they have searched for all potentially responsive 
documents available to each custodian, wherever located.  HHS’s OGC will then screen any privileged documents before 
production.  Given the extremely condensed timeframe for discovery, the broad nature of the document requests, the need to 
address Anthem and Aetna document requests simultaneously, and the limited staffing resources available to HHS, this 
approach ensures the highest volume of highly responsive documents in the shortest possible response time.  This is because 
custodians, who are experts in their subject matter, are best situated to quickly locate and identify responsive documents.  
Under this approach, virtually all documents produced should be relevant, unlike the “search term” process, which, in our 
experience, tends to return high volumes of documents, 80-90% of which are minimally relevant or irrelevant.  
 
HHS employs this process because it does not have the IT resources (either internally or through a contractor) or legal staffing 
in place to conduct hard drive pulls and email folder searches, etc. in the 2-3 week response time set out in each action’s case 
management order or even by the close of fact discovery in either action.  However, to allay Aetna’s concerns, HHS is willing 
to certify to the Court that each custodian understood their discovery obligations, conducted a thorough and diligent search for 
any and all documents responsive to each request, specify the details of how the search was conducted and affirm that no 
responsive documents are being withheld on grounds other than applicable privileges.  

 
I’m still working on the update for the 2017 MA bid data and star rating information. I hope to have an update by the end of the day today.
 
Chris
 
Christopher M. Wilson
Office: 202-598-8688
Christopher.Wilson5@usdoj.gov
 
From: Aaron Healey [mailto:ahealey@jonesday.com] 
Sent: Wednesday, August 24, 2016 11:26 AM
To: Wilson, Christopher (ATR)
Cc: Geoffrey S Irwin; Heaven, Astor
Subject: U.S. et al. v. Aetna -- Meet & Confer Follow-up
 
Chris: 
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To confirm the items for follow-up in advance of our call tomorrow afternoon with CMS personnel: 
DOJ will confirm that the bid data produced from the investigative files for 2011-2016 is complete (i.e. contains all bids from all MAOs or 

prospective MAOs for those years), and that CMS/HHS would have no additional bid data responsive to the request for those years.   
DOJ will review the proposed custodian list and offer a proposal to narrow the number of custodians from those offices/divisions. 

DOJ will provide a written explanation of the document/ESI collection process being employed by HHS to respond to these requests. 

DOJ will provide an update on the 2017 bid and star rating data.   

We will circulate a dial-in for tomorrow's call. 

 

Regards, 
Aaron 

Aaron M. Healey
Associate 
JONES DAY® - One Firm Worldwide℠ 
325 John H. McConnell Blvd., Suite 600 
Columbus, OH 43215 

Mailing Address:  P.O. Box 165017 
Columbus, OH  43216-5017 

Direct +1.614.281.3947 
Office +1.614.469.3939 
Facsimile +1.614.461.4198 
ahealey@jonesday.com 

==========
This e-mail (including any attachments) may contain information that is private, confidential, or protected by attorney-client or other privilege.  If 
you received this e-mail in error, please delete it from your system without copying it and notify sender by reply e-mail, so that our records can be 
corrected.
==========
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To:
Cc:
Bcc:
Subject: Fw: U.S. et al. v. Aetna Inc., Follow-up from 8.25 Meet and Confer re: CMS

From: "Wilson, Christopher (ATR)" <Christopher.Wilson5@usdoj.gov>
To: "'Aaron Healey'" <ahealey@jonesday.com>
Cc: Geoffrey S Irwin <gsirwin@JonesDay.com>, Paula Render <prender@JonesDay.com>, "astor Heaven (Humana)" <aheaven@crowell.com>
Date: 08/26/2016 08:49 PM
Subject: RE: U.S. et al. v. Aetna Inc., Follow-up from 8.25 Meet and Confer re: CMS

Aaron
 
If we let Aetna supply the search terms for each request and the parameters for the search (in terms of places to be searched), have each 
custodian’s search supervised by an attorney from HHS’ Office of General Counsel, and certify for each custodian that he/she followed the search 
terms and searched emails, hard drives, shared drives, hard copy files, etc., would you agree to take the search issue off the Special Master meeting 
agenda? 
 
As for the litigation hold, it went to HHS on July 19.  DOJ drafted it but it was edited and sent out by HHS’s general counsel.  HHS identified the 
Center for Medicare and Medicaid Services (CMS) and ASPE as division of HHS having potentially relevant information.  I need to see about 
privilege issues before sharing the actual hold notice with you. 
 
The person to speak to you regarding the Individual Exchange database (request 12) is Michael Cohen of CCIIO.  I think I can make him available 
the first half of next week. I should know after the special master meeting on Monday. 
 
I will circle back with you on custodians and request 7 on Monday. 
 
Chris
 
From: Aaron Healey [mailto:ahealey@jonesday.com] 
Sent: Friday, August 26, 2016 4:45 PM
To: Wilson, Christopher (ATR)
Cc: Geoffrey S Irwin; Paula Render; astor Heaven (Humana)
Subject: U.S. et al. v. Aetna Inc., Follow-up from 8.25 Meet and Confer re: CMS
 
Chris: 
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Following up on yesterday's (not today's) meet and confer regarding the HHS/CMS requests.  First, we are discussing options to move forward on 
requests 2, 3, 4 and 7.  However, we would like information from you on the source of the material responsive to Request 7 produced through the 
investigative file, and whether it can be supplemented with either all counties or at least all the counties identified in the Appendix to the 
Complaint.  Also, please provide availability of someone at HHS to speak to request 12. 

Regarding the HHS document collection efforts, as you saw in the draft agenda for the Special Master and as we discussed yesterday, we believe 
an impasse has been reached on this issue.  However, to frame up our initial discussion with Judge Levie for Monday, please let us know before 
then: 

(1) Whether, other than the language of the requests themselves, HHS counsel supplied custodians with any specific search terms, or search 
parameters to custodians?  If so, what were those terms/parameters?  We request a copy of all instructions, including litigation hold memos, given 
to prospective custodians on how to conduct the searches for responsive documents including any lists of search terms or parameters.   

(3) Has a litigation hold notice gone out to HHS/CMS personnel beyond the initial proposed list of custodians (i.e. broader than ASPE Office of 
Health Policy)?  When did the hold notice go out, and who is subject to it? 

(4) Did DOJ prepare the litigation hold notice, the custodial instructions, or, if applicable, search terms/search parameters? If not, who prepared 
them? 

(5) Can you provide further detail on the oversight function performed by HHS OGC (or DOJ) in the search process? Does OGC or DOJ interview 
custodians to determine what files might be relevant? Does it only respond to questions if the custodian asks? How is OGC confirming that all 
relevant sources have been thoroughly searched by the custodian? 

Lastly, as we discussed yesterday, I am attaching a counter proposal for HHS custodians.  This list is subject to possible, further supplementation.  
However, to keep advancing the discussion on the final custodian list, we wanted to get you something today.  The list identifies the custodian, 
and the party who proposed the custodian. 

ASPE
Name Title Sub-Division/Office Requests Proposing 

Party 
Nancy De Lew, Acting Deputy Assistant Secretary Office of Health Policy 6, 8, 10, 11, 14, 15, 

19 20, 22 
DOJ 

Christie Peters Acting Associate Deputy Assistant Secretary Office of Health Policy 6, 8, 10, 11, 14, 15, 
19 20, 22 

DOJ 

Thomas Musco Acting Director, Division of Health Care Access Office of Health Policy 6, 8, 10, 11, 14, 15, DOJ 
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and Coverage 19 20, 22 
Steve Sheingold Director, Health Care Financing Policy Office of Health Policy 6, 8, 10, 11, 14, 15, 

19 20, 22 
DOJ 

Scott Smith Direct, Health Care Quality and Outcome Division Office of Health Policy 6, 8, 10, 11, 14, 15, 
19 20, 22 

DOJ 

Andre Chappel Director, Division of Public Health Services Office of Health Policy 6, 8, 10, 11, 14, 15, 
19 20, 22 

DOJ 

CENTER FOR MEDICARE
Name Title Sub-Division/Office Requests Proposing 

Party 
Sean Cavanaugh Deputy Administrator and Director N/A 6, 8, 10, 11, 22 Aetna 
Cynthia Tudor Deputy Center Director N/A 6, 8, 10, 11, 22 Aetna 
Liz Richter Deputy Center Director N/A 6, 8, 10, 11, 22 Aetna 
Amy Larrick Director Medicare Drug Benefit and C and D 

Group 
10, 11 
6, 8, 22 

DOJ (10, 11) 
Aetna (6, 8, 
22) 

Jennifer Shapiro Deputy Director Medicare Drug Benefit and C and D 
Group 

10, 11 
6, 8, 22 

DOJ (10, 11) 
Aetna (6, 8, 
22) 

Kathryn Coleman Director Medicare Drug and Health Plan 
Contract Administration Group 

6, 8, 10, 11, 22 Aetna 

Scott Sturiale Deputy Director Medicare Drug and Health Plan 
Contract Administration Group 

6, 8, 10, 11, 22 Aetna 

Arrah 
Tabe-Bedward 

Director/ Acting Deputy Director Medicare Enrollment and Appeals 
Group/CMMI 

6, 8, 10, 11, 18, 19, 
20, 22 

Aetna 

Michael 
Crochunis 

Deputy Director Medicare Enrollment and Appeals 
Group 

6, 8, 10, 11, 22 Aetna 

Cheri Rice Director Medicare Plan Payment Group 6, 8, 10, 11, 22 Aetna 
Jennifer Harlow Deputy Director Medicare Plan Payment Group 6, 8, 10, 11, 22 Aetna 

CENTER FOR CONSUMER INFORMATION AND INSURANCE OVERSIGHT (CIIO)
Name Title Sub-Division/Office Requests Proposing 

Party 
Kevin Counihan Director & Marketplace Chief Executive Officer 15, 22 Aetna 
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(CEO) 
Christen Linke 
Young 

Principle Deputy Director 15, 22 Aetna 

HHS OFFICE OF HEALTH REFORM
Name Title Sub-Division/Office Requests Proposing 

Party 
Meena Seshamani Director 15, 22 Aetna 

HHS OFFICE OF ASSISTANT SECRETARY FOR PUBLIC AFFAIRS
Name Title Sub-Division/Office Requests Proposing 

Party 
Benjamin Wakana Deputy Assistant Secretary for Public Affairs for 

Health Care 
22 Aetna 

CMS OFFICE OF COMMUNICATIONS
Name Title Sub-Division/Office Requests Proposing 

Party 
Juliet Johnson Director 6, 8, 10, 11, 22 Aetna 
Mary Wallace Deputy Director 6, 8, 10, 11, 22 Aetna 

CMS OFFICE OF THE ACTUARY
Name Title Sub-Division/Office Requests Proposing 

Party 
Paul Spitalnic Chief Actuary 6, 8, 10, 11, 19, 20, 

22 
Aetna 

Jennifer Lazio Director Parts C&D Actuarial Group 6, 8, 10, 11, 19, 20, 
22 

DOJ 

John Shatto Director Medicare and Medicaid Cost Estimates 
Group 

6, 8, 10, 11, 19, 20, 
22 

Aetna 

Stephen Heffler Director National Health Statistics Group 6, 8, 10, 11, 19, 20, 
22 

Aetna 

Center for Medicare and Medicaid Innovation
Name Title Sub-Division/Office Requests Proposing 

Party 
Patrick Conway Deputy Administrator for Innovation and Quality 18, 19, 20 Aetna 
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and CMS Chief Medical Officer 
Amy Bassano Deputy Director 18, 19, 20 Aetna 
Megan Cox Deputy Director Seamless Care Models Group 18, 19, 20 DOJ 
Pauline Lapin Director Seamless Care Models Group 18, 19, 20 Aetna

Aaron M. Healey
Associate 
JONES DAY® - One Firm Worldwide℠ 
325 John H. McConnell Blvd., Suite 600 
Columbus, OH 43215 

Mailing Address:  P.O. Box 165017 
Columbus, OH  43216-5017 

Direct +1.614.281.3947 
Office +1.614.469.3939 
Facsimile +1.614.461.4198 
ahealey@jonesday.com 

==========
This e-mail (including any attachments) may contain information that is private, confidential, or protected by attorney-client or other privilege.  If 
you received this e-mail in error, please delete it from your system without copying it and notify sender by reply e-mail, so that our records can be 
corrected.
==========
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To:
Cc:
Bcc:
Subject: Fw: U.S. et al. v. Aetna Inc., Follow-up from 8.25 Meet and Confer re: CMS

From: Aaron Healey/JonesDay
To: "Wilson, Christopher (ATR)" <Christopher.Wilson5@usdoj.gov>
Cc: "astor Heaven (Humana)" <aheaven@crowell.com>, Geoffrey S Irwin <gsirwin@JonesDay.com>, 

Paula Render <prender@JonesDay.com>
Date: 08/28/2016 01:17 PM
Subject: RE: U.S. et al. v. Aetna Inc., Follow-up from 8.25 Meet and Confer re: CMS

Chris:

The search proposal does not address our concerns about the United States' discovery obligations, and  
we'll keep the issue on tomorrow's agenda for the Special Master.  
 
Regards,
Aaron

Aaron M. Healey
Associate 
JONES DAY® - One Firm Worldwide℠
325 John H. McConnell Blvd., Suite 600
Columbus, OH 43215

Mailing Address:  P.O. Box 165017
Columbus, OH  43216-5017

Direct +1.614.281.3947
Office +1.614.469.3939
Facsimile +1.614.461.4198
ahealey@jonesday.com

"Wilson, Christopher (ATR)" 08/26/2016 08:49:59 PMAaron If we let Aetna supply the searc...

From: "Wilson, Christopher (ATR)" <Christopher.Wilson5@usdoj.gov>
To: "'Aaron Healey'" <ahealey@jonesday.com>
Cc: Geoffrey S Irwin <gsirwin@JonesDay.com>, Paula Render <prender@JonesDay.com>, "astor 

Heaven (Humana)" <aheaven@crowell.com>
Date: 08/26/2016 08:49 PM
Subject: RE: U.S. et al. v. Aetna Inc., Follow-up from 8.25 Meet and Confer re: CMS

Aaron
 
If we let Aetna supply the search terms for each request and the parameters for the search (in terms of 
places to be searched), have each custodian’s search supervised by an attorney from HHS’ Office of 
General Counsel, and certify for each custodian that he/she followed the search terms and searched 
emails, hard drives, shared drives, hard copy files, etc., would you agree to take the search issue off the 
Special Master meeting agenda? 
 
As for the litigation hold, it went to HHS on July 19.  DOJ drafted it but it was edited and sent out by 
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HHS’s general counsel.  HHS identified the Center for Medicare and Medicaid Services (CMS) and 
ASPE as division of HHS having potentially relevant information.  I need to see about privilege issues 
before sharing the actual hold notice with you. 
 
The person to speak to you regarding the Individual Exchange database (request 12) is Michael Cohen of 
CCIIO.  I think I can make him available the first half of next week. I should know after the special 
master meeting on Monday. 
 
I will circle back with you on custodians and request 7 on Monday. 
 
Chris
 
From: Aaron Healey [mailto:ahealey@jonesday.com] 
Sent: Friday, August 26, 2016 4:45 PM
To: Wilson, Christopher (ATR)
Cc: Geoffrey S Irwin; Paula Render; astor Heaven (Humana)
Subject: U.S. et al. v. Aetna Inc., Follow-up from 8.25 Meet and Confer re: CMS
 
Chris: 

Following up on yesterday's (not today's) meet and confer regarding the HHS/CMS requests.  First, we 
are discussing options to move forward on requests 2, 3, 4 and 7.  However, we would like information 
from you on the source of the material responsive to Request 7 produced through the investigative file, 
and whether it can be supplemented with either all counties or at least all the counties identified in the 
Appendix to the Complaint.  Also, please provide availability of someone at HHS to speak to request 12. 

Regarding the HHS document collection efforts, as you saw in the draft agenda for the Special Master 
and as we discussed yesterday, we believe an impasse has been reached on this issue.  However, to 
frame up our initial discussion with Judge Levie for Monday, please let us know before then: 

(1) Whether, other than the language of the requests themselves, HHS counsel supplied custodians with 
any specific search terms, or search parameters to custodians?  If so, what were those 
terms/parameters?  We request a copy of all instructions, including litigation hold memos, given to 
prospective custodians on how to conduct the searches for responsive documents including any lists of 
search terms or parameters.   

(3) Has a litigation hold notice gone out to HHS/CMS personnel beyond the initial proposed list of 
custodians (i.e. broader than ASPE Office of Health Policy)?  When did the hold notice go out, and who is 
subject to it? 

(4) Did DOJ prepare the litigation hold notice, the custodial instructions, or, if applicable, search 
terms/search parameters? If not, who prepared them? 

(5) Can you provide further detail on the oversight function performed by HHS OGC (or DOJ) in the 
search process? Does OGC or DOJ interview custodians to determine what files might be relevant? Does 
it only respond to questions if the custodian asks? How is OGC confirming that all relevant sources have 
been thoroughly searched by the custodian? 

Lastly, as we discussed yesterday, I am attaching a counter proposal for HHS custodians.  This list is 
subject to possible, further supplementation.  However, to keep advancing the discussion on the final 
custodian list, we wanted to get you something today.  The list identifies the custodian, and the party who 
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proposed the custodian. 

ASPE
Name Title Sub-Division/Office R

Nancy De Lew, Acting Deputy Assistant Secretary Office of Health Policy 6,
19

Christie Peters Acting Associate Deputy Assistant Secretary Office of Health Policy 6,
19

Thomas Musco Acting Director, Division of Health Care Access 
and Coverage 

Office of Health Policy 6,
19

Steve Sheingold Director, Health Care Financing Policy Office of Health Policy 6,
19

Scott Smith Direct, Health Care Quality and Outcome Division Office of Health Policy 6,
19

Andre Chappel Director, Division of Public Health Services Office of Health Policy 6,
19

CENTER FOR MEDICARE
Name Title Sub-Division/Office R

Sean Cavanaugh Deputy Administrator and Director N/A 6,
Cynthia Tudor Deputy Center Director N/A 6,
Liz Richter Deputy Center Director N/A 6,
Amy Larrick Director Medicare Drug Benefit and C and D 

Group 
10
6,

Jennifer Shapiro Deputy Director Medicare Drug Benefit and C and D 
Group 

10
6,

Kathryn Coleman Director Medicare Drug and Health Plan 
Contract Administration Group 

6,

Scott Sturiale Deputy Director Medicare Drug and Health Plan 
Contract Administration Group 

6,

Arrah 
Tabe-Bedward 

Director/ Acting Deputy Director Medicare Enrollment and Appeals 
Group/CMMI 

6,
20

Michael 
Crochunis 

Deputy Director Medicare Enrollment and Appeals 
Group 

6,

Cheri Rice Director Medicare Plan Payment Group 6,
Jennifer Harlow Deputy Director Medicare Plan Payment Group 6,

CENTER FOR CONSUMER INFORMATION AND INSURANCE OVERSIGHT
Name Title Sub-Division/Office R

Kevin Counihan Director & Marketplace Chief Executive Officer 
(CEO) 

15

Christen Linke 
Young 

Principle Deputy Director 15

HHS OFFICE OF HEALTH REFORM
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Name Title Sub-Division/Office R

Meena Seshamani Director 15

HHS OFFICE OF ASSISTANT SECRETARY FOR PUBLIC AFFAIRS
Name Title Sub-Division/Office R

Benjamin Wakana Deputy Assistant Secretary for Public Affairs for 
Health Care 

22

CMS OFFICE OF COMMUNICATIONS
Name Title Sub-Division/Office R

Juliet Johnson Director 6,
Mary Wallace Deputy Director 6,

CMS OFFICE OF THE ACTUARY
Name Title Sub-Division/Office R

Paul Spitalnic Chief Actuary 6,
22

Jennifer Lazio Director Parts C&D Actuarial Group 6,
22

John Shatto Director Medicare and Medicaid Cost Estimates 
Group 

6,
22

Stephen Heffler Director National Health Statistics Group 6,
22

Center for Medicare and Medicaid Innovation
Name Title Sub-Division/Office R

Patrick Conway Deputy Administrator for Innovation and Quality 
and CMS Chief Medical Officer 

18

Amy Bassano Deputy Director 18
Megan Cox Deputy Director Seamless Care Models Group 18
Pauline Lapin Director Seamless Care Models Group 18

Aaron M. Healey
Associate 
JONES DAY® - One Firm Worldwide℠ 
325 John H. McConnell Blvd., Suite 600 
Columbus, OH 43215 

Mailing Address:  P.O. Box 165017 
Columbus, OH  43216-5017 

Direct +1.614.281.3947 
Office +1.614.469.3939 
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Facsimile +1.614.461.4198 
ahealey@jonesday.com 

==========
This e-mail (including any attachments) may contain information that is private, confidential, or protected 
by attorney-client or other privilege.  If you received this e-mail in error, please delete it from your system 
without copying it and notify sender by reply e-mail, so that our records can be corrected.
==========

==========
This e-mail (including any attachments) may contain information that is private, confidential, or protected 
by attorney-client or other privilege.  If you received this e-mail in error, please delete it from your system 
without copying it and notify sender by reply e-mail, so that our records can be corrected.
==========
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OK, we accept your offer on the date range.  I will let Judge Levie and Ms. Calce know that we do not need the 2.00 pm 
call today.  

Craig

From: Aaron Healey [mailto:ahealey@jonesday.com] 
Sent: Monday, August 29, 2016 7:32 PM
To: Conrath, Craig; Welsh, Eric (ATR); Wilson, Christopher (ATR)
Cc: Geoffrey S Irwin; Paula Render
Subject: U.S. et. al. v. Aetna Inc., et al., 1:16-cv-1494 (D.D.C.)--Hearing Follow-up

Chris, Craig, and Eric: 

Following our hearing with Judge Levie this afternoon, we evaluated the date range of the custodial document requests that 
would be subject to the search and collection process discussed today.  To narrow the remaining issues before 
Wednesday's hearing before the Special Master, we are willing to limit the relevant time period for those requests to the 
period January 1, 2013 to present.  

We are available to discuss this proposal at your convenience tomorrow, but wanted to provide it tonight to assist you in 
assessing the effect on your collection process moving forward. 

Best regards,
Aaron

Aaron M. Healey
Associate 
JONES DAY® - One Firm Worldwide℠
325 John H. McConnell Blvd., Suite 600
Columbus, OH 43215

Mailing Address:  P.O. Box 165017
Columbus, OH  43216-5017

Direct +1.614.281.3947
Office +1.614.469.3939
Facsimile +1.614.461.4198
ahealey@jonesday.com

==========
This e-mail (including any attachments) may contain information that is private, confidential, or protected by attorney-client 
or other privilege.  If you received this e-mail in error, please delete it from your system without copying it and notify sender 
by reply e-mail, so that our records can be corrected.
==========

RE: U.S. et. al. v. Aetna Inc., et al., 1:16-cv-1494 (D.D.C.)--Hearing Follow-up
"Conrath, Craig" <Craig.Conrath@usdoj.gov> 
to:
Aaron Healey, Welsh, Eric (ATR), Wilson, Christopher (ATR)
08/30/2016 12:53 PM
Cc:
Geoffrey S Irwin, Paula Render
Hide Details 
From: "Conrath, Craig" <Craig.Conrath@usdoj.gov>
To: Aaron Healey <ahealey@jonesday.com>, "Welsh, Eric (ATR)" <Eric.Welsh@usdoj.gov>, 
"Wilson, Christopher (ATR)" <Christopher.Wilson5@usdoj.gov>
Cc: Geoffrey S Irwin <gsirwin@JonesDay.com>, Paula Render <prender@JonesDay.com>
History: This message has been forwarded.

Page 1 of 1

10/3/2016file:///C:/Users/jp018317/AppData/Local/Temp/1/notesBA3E6C/~web5218.htm
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To:
Cc:
Bcc:
Subject: Fw: U.S. et al., v. Aetna, Inc. et al. Proposed Custodians

From: Aaron Healey/JonesDay
To: craig.conrath@usdoj.gov, "Wilson, Christopher (ATR)" <Christopher.Wilson5@usdoj.gov>, "Welsh, 

Eric (ATR)" <Eric.Welsh@usdoj.gov>
Cc: Geoffrey S Irwin/JonesDay@JonesDay, "Heaven, Astor" <AHeaven@crowell.com>, Paula 

Render/JonesDay@JonesDay
Date: 08/30/2016 03:27 PM
Subject: U.S. et al., v. Aetna, Inc. et al. Proposed Custodians

Counsel:

In advance of tomorrow's hearing before the special master regarding custodians, and to inform your 
assessment of the electronic document collection and review process, we are providing the proposed list 
of custodians we will present tomorrow.  We removed eight previous custodians  (strike-throughs included 
here for your reference) relying on the premise articulated by you that director level employees should be 
the primary custodial pool.  However, if you have a good faith reason to believe that we should keep a 
particular deputy on the list or replace a director with their deputy, please let us know.  Again, our visibility 
into HHS/CMS is limited, and we reserve our rights to identify additional custodians if information 
produced in discovery indicates that significant responsive, non-duplicative documents were in the 
custody of persons not on this list.  Further, if there are persons at HHS/CMS you intend to call as 
witnesses, we expect that they are already included in this list, though we are not asking you to identify 
them as witnesses at this time. 

ASPE
Name Title Sub-Division/Office Requests Proposing Party
Nancy De Lew, Acting Deputy 

Assistant Secretary
Office of Health 
Policy

6, 8, 10, 11, 
14, 15, 19 20, 
22

DOJ

Christie Peters Acting Associate 
Deputy Assistant 
Secretary

Office of Health 
Policy

6, 8, 10, 11, 
14, 15, 19 20, 
22

DOJ

Thomas Musco Acting Director, 
Division of Health 
Care Access and 
Coverage

Office of Health 
Policy

6, 8, 10, 11, 
14, 15, 19 20, 
22

DOJ

Steve Sheingold Director, Health 
Care Financing 
Policy

Office of Health 
Policy

6, 8, 10, 11, 
14, 15, 19 20, 
22

DOJ

Scott Smith Direct, Health Care 
Quality and 
Outcome Division

Office of Health 
Policy

6, 8, 10, 11, 
14, 15, 19 20, 
22

DOJ

Andre Chappel Director, Division of 
Public Health 
Services

Office of Health 
Policy

6, 8, 10, 11, 
14, 15, 19 20, 
22

DOJ

CENTER FOR MEDICARE
Name Title Sub-Division/Office Requests Proposing Party
Sean Cavanaugh Deputy N/A 6, 8, 10, 11, 22 Aetna
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Administrator and 
Director

Cynthia Tudor Deputy Center 
Director

N/A 6, 8, 10, 11, 22 Aetna

Liz Richter Deputy Center 
Director

N/A 6, 8, 10, 11, 22 Aetna

Amy Larrick Director Medicare Drug 
Benefit and C and D 
Group

10, 11
6, 8, 22

DOJ (10, 11)
Aetna (6, 8, 22)

Jennifer Shapiro Deputy Director Medicare Drug 
Benefit and C and D 
Group

10, 11
6, 8, 22

DOJ (10, 11)
Aetna (6, 8, 22)

Kathryn Coleman Director Medicare Drug and 
Health Plan Contract 
Administration Group

6, 8, 10, 11, 22 Aetna

Scott Sturiale Deputy Director Medicare Drug and 
Health Plan Contract 
Administration Group

6, 8, 10, 11, 22 Aetna

Arrah 
Tabe-Bedward 

Director/ Acting 
Deputy Director

Medicare Enrollment 
and Appeals 
Group/CMMI

6, 8, 10, 11, 
18, 19, 20, 22

Aetna

Michael Crochunis Deputy Director Medicare Enrollment 
and Appeals Group

6, 8, 10, 11, 22 Aetna

Cheri Rice Director Medicare Plan 
Payment Group

6, 8, 10, 11, 22 Aetna

Jennifer Harlow Deputy Director Medicare Plan 
Payment Group

6, 8, 10, 11, 22 Aetna

CENTER FOR CONSUMER INFORMATION AND INSURANCE OVERSIGHT  (CIIO)
Name Title Sub-Division/Office Requests Proposing Party
Kevin Counihan Director & 

Marketplace Chief 
Executive Officer 
(CEO)

15, 22 Aetna

Christen Linke 
Young

Principle Deputy 
Director

15, 22 Aetna

HHS OFFICE OF HEALTH REFORM
Name Title Sub-Division/Office Requests Proposing Party
Meena Seshamani Director 15, 22 Aetna

HHS OFFICE OF ASSISTANT SECRETARY FOR PUBLIC AFFAIRS
Name Title Sub-Division/Office Requests Proposing Party
Benjamin Wakana Deputy Assistant 

Secretary for Public 
Affairs for Health 
Care

22 Aetna

CMS OFFICE OF COMMUNICATIONS
Name Title Sub-Division/Office Requests Proposing Party
Juliet Johnson Director 6, 8, 10, 11, 22 Aetna
Mary Wallace Deputy Director 6, 8, 10, 11, 22 Aetna

CMS OFFICE OF THE ACTUARY
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Name Title Sub-Division/Office Requests Proposing Party
Paul Spitalnic Chief Actuary 6, 8, 10, 11, 

19, 20, 22
Aetna

Jennifer Lazio Director Parts C&D Actuarial 
Group

6, 8, 10, 11, 
19, 20, 22

DOJ

John Shatto Director Medicare and 
Medicaid Cost 
Estimates Group

6, 8, 10, 11, 
19, 20, 22

Aetna

Stephen Heffler Director National Health 
Statistics Group

6, 8, 10, 11, 
19, 20, 22

Aetna

Center for Medicare and Medicaid Innovation
Name Title Sub-Division/Office Requests Proposing Party
Patrick Conway Deputy 

Administrator for 
Innovation and 
Quality and CMS 
Chief Medical Officer

18, 19, 20 Aetna

Amy Bassano Deputy Director 18, 19, 20 Aetna
Megan Cox Deputy Director Seamless Care 

Models Group
18, 19, 20 DOJ

Pauline Lapin Director Seamless Care 
Models Group

18, 19, 20 Aetna

Regards,
Aaron

Aaron M. Healey
Associate 
JONES DAY® - One Firm Worldwide℠
325 John H. McConnell Blvd., Suite 600
Columbus, OH 43215

Mailing Address:  P.O. Box 165017
Columbus, OH  43216-5017

Direct +1.614.281.3947
Office +1.614.469.3939
Facsimile +1.614.461.4198
ahealey@jonesday.com

==========
This e-mail (including any attachments) may contain information that is private, confidential, or protected 
by attorney-client or other privilege.  If you received this e-mail in error, please delete it from your system 
without copying it and notify sender by reply e-mail, so that our records can be corrected.
==========
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Aaron,

This all sounds right with the following caveats/clarifications:

I don’t recall discussing reservation of rights regarding relief from the CMO with you and Geoff today. Is 
this something that has been raised under separate cover?
The vendor would image and collect shared directories, network drives, and MS Outlook email servers 

for all custodians. If the custodial interview indicates there may be responsive documents on hard drives, 
then we would image/collect on hard drives. 
We can monitor the resolution of the refresh obligation as it pertains to Defendants’ custodians, but we 

don’t see HHS/CMS as similarly situated with Aetna such that reciprocation of refresh obligations is 
appropriate.
We will need to know estimated volumes of documents before we can provide a production schedule. 

We are working with our vendors to get that information and when we have it, we can share a potential 
production schedule with you. We will do rolling production of documents.

Thanks
Chris

Christopher M. Wilson
Office: 202-598-8688
Christopher.Wilson5@usdoj.gov

From: Aaron Healey [mailto:ahealey@jonesday.com] 
Sent: Wednesday, August 31, 2016 12:09 PM
To: Wilson, Christopher (ATR)
Cc: Geoffrey S Irwin; astor Heaven (Humana); Paula Render
Subject: U.S. et al. v. Aetna et al., 1:16-cv-1494 (D.D.C.)--Special Master Hearing Follow-up re: HHS/CMS 
Productions

Chris:  

Thank you for working with Geoff and I today to close out the HHS/CMS custodian list.  I've pasted an updated 
chart below, and count 19 custodians.  Please let us know if there are any discrepancies with your notes.  

Our understanding of the production process for HHS/CMS going forward is: 

DOJ retained an e-discovery vendor; 
DOJ attorneys accompanied by the e-discovery vendor, beginning today, will conduct interviews of the 

RE: U.S. et al. v. Aetna et al., 1:16-cv-1494 (D.D.C.)--Special Master Hearing Follow-up re: 
HHS/CMS Productions
"Wilson, Christopher (ATR)" <Christopher.Wilson5@usdoj.gov> 
to:
Aaron Healey
08/31/2016 02:23 PM
Cc:
Geoffrey S Irwin, "astor Heaven (Humana)", Paula Render
Hide Details 
From: "Wilson, Christopher (ATR)" <Christopher.Wilson5@usdoj.gov>
To: Aaron Healey <ahealey@jonesday.com>
Cc: Geoffrey S Irwin <gsirwin@JonesDay.com>, "astor Heaven (Humana)" 
<aheaven@crowell.com>, Paula Render <prender@JonesDay.com>
History: This message has been replied to and forwarded.
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below custodians to capture all locations where responsive documents may be located. DOJ expects to 
complete all interviews and collections this week; 
The vendor will collect and image hard drives, and will pull email from servers; 
DOJ has developed a list of search terms for each of the subject requests, and will apply those to the initial 
data pull to reduce the total universe of documents;
DOJ, with the vendor, will develop and test a predicative coding model to be applied to remaining 
document pool (post- application of search terms); 
DOJ will produce documents on a rolling basis; 
DOJ will provide us an update on the schedule for productions following consultation with its vendor today; 
DOJ intends to collect, in the first instance, all documents from the agreed upon custodians from January 
1, 2013 until the date of collection (i.e. the date the individual custodian's hard drive is collected and 
imaged (etc.)). 
The parties will monitor the resolution of the document collection refresh obligation being negotiated for 
defendants' custodians.  Defendants expect that the refresh obligation, if any, imposed on them will be 
reciprocated by the government for its custodians. 
The parties will report on the proposed schedule, and on the process to the Special Master at least weekly 
through completion of production. 
DOJ will promptly inform defendants of any issues arising in the collection process that may delay 
production. 
Defendants reserve their rights to seek appropriate relief from CMO deadlines in the event productions are 
delayed or the timing of productions creates hardship in scheduling depositions during the fact discovery 
period or causes any other adverse effect on defendants' trial preparation. 

We also understand, with respect to our outstanding data requests that: 

DOJ will get additional information on the location of current or updated data responsive to requests 13 
(Counihan), 16 (Counihan), 17 (Cox, Lapin), and 18 (Cox, Lapin) during the process of conducting 
custodial interviews, and provide defendants with an update on the availability or location of such data 
upon completing interviews of those custodians, which will be this week.
2017 Bid data can be captured in a  "snap-shot" as of September 15, 2016.  With respect to this data, we 
would ask whether it can be produced  that same day or week, or would the production take longer. If it is 
longer, what would be the expected date of production.  
2017 Star rating data will not be available until October 12, and CMS does not believe that it has any 
substitute for the final data that is available earlier then that. 
2017 on-exchange carriers--preliminary data was produced in ATR002 or ATR003 (defendants will confirm 
what we have), DOJ will ask Kevin Counihan if more recent data is available.  

Chris, again, thank you for working with us to resolve these issues, and please update us on the production 
schedule following discussions with your vender.

ASPE
Name Title Sub-Division/Office Requests Proposing 

Party
Agreement

Nancy De 
Lew,

Acting Deputy Assistant 
Secretary

Office of Health 
Policy

6, 8, 10, 11, 14, 
15, 19 20, 22

DOJ Yes

Christie 
Peters

Acting Associate Deputy 
Assistant Secretary

Office of Health 
Policy

6, 8, 10, 11, 14, 
15, 19 20, 22

DOJ Yes

Thomas 
Musco

Acting Director, Division of 
Health Care Access and 
Coverage

Office of Health 
Policy

6, 8, 10, 11, 14, 
15, 19 20, 22

DOJ Yes

Steve 
Sheingold

Director, Health Care 
Financing Policy

Office of Health 
Policy

6, 8, 10, 11, 14, 
15, 19 20, 22

DOJ Yes
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Scott Smith Direct, Health Care Quality 
and Outcome Division

Office of Health 
Policy

6, 8, 10, 11, 14, 
15, 19 20, 22

DOJ Yes

Andre 
Chappel

Director, Division of Public 
Health Services

Office of Health 
Policy

6, 8, 10, 11, 14, 
15, 19 20, 22

DOJ Yes

CENTER FOR MEDICARE
Name Title Sub-Division/Office Requests Proposing 

Party
Agreement

Sean 
Cavanaugh

Deputy Administrator and 
Director

N/A 6, 8, 10, 11, 22 Aetna Yes

Cynthia Tudor Deputy Center Director N/A 6, 8, 10, 11, 22 Aetna Yes
Liz Richter Deputy Center Director N/A 6, 8, 10, 11, 22 Aetna N/A
Amy Larrick Director Medicare Drug 

Benefit and C and 
D Group

10, 11
6, 8, 22

DOJ (10, 
11)
Aetna (6, 8, 
22)

Yes

Jennifer 
Shapiro

Deputy Director Medicare Drug 
Benefit and C and 
D Group

10, 11
6, 8, 22

DOJ (10, 
11)
Aetna (6, 8, 
22)

Yes

Kathryn 
Coleman

Director Medicare Drug and 
Health Plan 
Contract 
Administration 
Group

6, 8, 10, 11, 22 Aetna Yes

Scott Sturiale Deputy Director Medicare Drug and 
Health Plan 
Contract 
Administration 
Group

6, 8, 10, 11, 22 Aetna N/A

Arrah Tabe-
Bedward 

Director/ Acting Deputy 
Director

Medicare 
Enrollment and 
Appeals 
Group/CMMI

6, 8, 10, 11, 18, 
19, 20, 22

Aetna For 
Negotiation

Michael 
Crochunis

Deputy Director Medicare 
Enrollment and 
Appeals Group

6, 8, 10, 11, 22 Aetna N/A

Cheri Rice Director Medicare Plan 
Payment Group

6, 8, 10, 11, 22 Aetna Yes

Jennifer 
Harlow

Deputy Director Medicare Plan 
Payment Group

6, 8, 10, 11, 22 Aetna N/A

CENTER FOR CONSUMER INFORMATION AND INSURANCE OVERSIGHT (CIIO)
Name Title Sub-

Division/Office
Requests Proposing 

Party
Kevin 
Counihan

Director & Marketplace Chief 
Executive Officer (CEO)

15, 22, 13 (where 
to find update), 
16 (where to find 
update)

Aetna Yes

Christen 
Linke Young

Principle Deputy Director 15, 22 Aetna N/A

HHS OFFICE OF HEALTH REFORM
Name Title Sub- Requests Proposing 

Page 3 of 5

10/3/2016file:///C:/Users/jp018317/AppData/Local/Temp/1/notesBA3E6C/~web1053.htm

Case 1:16-cv-01494-JDB   Document 133-2   Filed 10/04/16   Page 140 of 210



Best regards,
Aaron
Aaron M. Healey
Associate 
JONES DAY® - One Firm Worldwide℠
325 John H. McConnell Blvd., Suite 600
Columbus, OH 43215

Division/Office Party
Meena 
Seshamani

Director 15, 22 Aetna Yes

HHS OFFICE OF ASSISTANT SECRETARY FOR PUBLIC AFFAIRS
Name Title Sub-

Division/Office
Requests Proposing 

Party
Benjamin 
Wakana

Deputy Assistant Secretary 
for Public Affairs for Health 
Care

22 Aetna For 
Negotiation

CMS OFFICE OF COMMUNICATIONS
Name Title Sub-

Division/Office
Requests Proposing Party

Juliet 
Johnson

Director 6, 8, 10, 11,
15, 22

Aetna Yes

Mary Wallace Deputy Director 6, 8, 10, 11, 
22

Aetna N/A

CMS OFFICE OF THE ACTUARY
Name Title Sub-

Division/Office
Requests Proposing Party

Paul Spitalnic Chief Actuary 6, 8, 10, 11, 
19, 20, 22

Aetna Yes

Jennifer Lazio Director Parts C&D 
Actuarial Group

6, 8, 10, 11, 
19, 20, 22

DOJ Yes

John Shatto Director Medicare and 
Medicaid Cost 
Estimates Group

6, 8, 10, 11, 
19, 20, 22

Aetna

Stephen 
Heffler

Director National Health 
Statistics Group

6, 8, 10, 11, 
19, 20, 22

Aetna

Center for Medicare and Medicaid Innovation
Name Title Sub-

Division/Office
Requests Proposing Party

Patrick 
Conway

Deputy Administrator for 
Innovation and Quality and 
CMS Chief Medical Officer

18, 19, 20 Aetna For 
Negotiation

Amy Bassano Deputy Director 18, 19, 20 Aetna N/A
Megan Cox Deputy Director Seamless Care 

Models Group
18, 19, 20, 
17 (where 
to find)

DOJ Yes

Pauline Lapin Director Seamless Care 
Models Group

18, 19, 20, 
17 (where 
to find)

Aetna Yes
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Mailing Address:  P.O. Box 165017
Columbus, OH  43216-5017

Direct +1.614.281.3947
Office +1.614.469.3939
Facsimile +1.614.461.4198
ahealey@jonesday.com

==========
This e-mail (including any attachments) may contain information that is private, confidential, or protected by 
attorney-client or other privilege.  If you received this e-mail in error, please delete it from your system without 
copying it and notify sender by reply e-mail, so that our records can be corrected.
==========
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1) The vendor is in the process of pulling custodians’ emails. We are interviewing custodians to determine 
locations of documents on shared resources like network drives, etc. We will know more regarding a 
production schedule when at least the email pull has been completed for at least 1 custodian. We can then 
extrapolate across the other 18 custodians. 

2) Interviews with the listed custodians are being scheduled today. Questions regarding data responsive to 
13, 16-18 will be asked.

3) No word yet on how long it would take to produce the snapshot of 2017 MA bid data.  It depends on 
what format and shape the 2017 bid data is in right now, which I am trying to determine. I will circle back 
as soon as I know more. 

Christopher M. Wilson
Office: 202-598-8688
Christopher.Wilson5@usdoj.gov

From: Aaron Healey [mailto:ahealey@jonesday.com] 
Sent: Thursday, September 01, 2016 3:54 PM
To: Wilson, Christopher (ATR)
Cc: astor Heaven (Humana); Geoffrey S Irwin; Paula Render
Subject: RE: U.S. et al. v. Aetna et al., 1:16-cv-1494 (D.D.C.)--Special Master Hearing Follow-up re: HHS/CMS 
Productions

Chris:

Since yesterday, are there any updates regarding: 
(1) A production schedule from your vendor;
(2) The location of data (or updated data) responsive 13, 16, 17 and 18, and if not,  are the interviews with the 
relevant custodians (Counihan, Cox, Lapin), scheduled? 
(3) Any word on how long it would take to produce the 9/15 "snap shot" of 2017 MA plan bid data? 

I know there's a lot of moving pieces, but we'd appreciate any updates you have.

Regards,
Aaron

Aaron M. Healey
Associate 
JONES DAY® - One Firm Worldwide℠

RE: U.S. et al. v. Aetna et al., 1:16-cv-1494 (D.D.C.)--Special Master Hearing Follow-up re: 
HHS/CMS Productions
"Wilson, Christopher (ATR)" <Christopher.Wilson5@usdoj.gov> 
to:
Aaron Healey
09/01/2016 04:31 PM
Cc:
"astor Heaven (Humana)", Geoffrey S Irwin, Paula Render
Hide Details 
From: "Wilson, Christopher (ATR)" <Christopher.Wilson5@usdoj.gov>
To: Aaron Healey <ahealey@jonesday.com>
Cc: "astor Heaven (Humana)" <aheaven@crowell.com>, Geoffrey S Irwin 
<gsirwin@JonesDay.com>, Paula Render <prender@JonesDay.com>
History: This message has been replied to.
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325 John H. McConnell Blvd., Suite 600
Columbus, OH 43215

Mailing Address:  P.O. Box 165017
Columbus, OH  43216-5017

Direct +1.614.281.3947
Office +1.614.469.3939
Facsimile +1.614.461.4198
ahealey@jonesday.com

From:        "Wilson, Christopher (ATR)" <Christopher.Wilson5@usdoj.gov>

To:        Aaron Healey <ahealey@jonesday.com>

Cc:        Geoffrey S Irwin <gsirwin@JonesDay.com>, "astor Heaven (Humana)" <aheaven@crowell.com>, Paula Render <prender@JonesDay.com>

Date:        08/31/2016 02:23 PM

Subject:        RE: U.S. et al. v. Aetna et al., 1:16-cv-1494 (D.D.C.)--Special Master Hearing Follow-up re: HHS/CMS Productions

Aaron,

This all sounds right with the following caveats/clarifications:

I don’t recall discussing reservation of rights regarding relief from the CMO with you and Geoff today. Is this 
something that has been raised under separate cover?

The vendor would image and collect shared directories, network drives, and MS Outlook email servers for all 
custodians. If the custodial interview indicates there may be responsive documents on hard drives, then we would 
image/collect on hard drives. 

We can monitor the resolution of the refresh obligation as it pertains to Defendants’ custodians, but we don’t see 
HHS/CMS as similarly situated with Aetna such that reciprocation of refresh obligations is appropriate.

We will need to know estimated volumes of documents before we can provide a production schedule. We are working 
with our vendors to get that information and when we have it, we can share a potential production schedule with you. We will 
do rolling production of documents.

Thanks
Chris

Christopher M. Wilson
Office: 202-598-8688
Christopher.Wilson5@usdoj.gov

From: Aaron Healey [mailto:ahealey@jonesday.com] 
Sent: Wednesday, August 31, 2016 12:09 PM
To: Wilson, Christopher (ATR)
Cc: Geoffrey S Irwin; astor Heaven (Humana); Paula Render
Subject: U.S. et al. v. Aetna et al., 1:16-cv-1494 (D.D.C.)--Special Master Hearing Follow-up re: HHS/CMS 
Productions

Chris:  

Page 2 of 6

10/3/2016file:///C:/Users/jp018317/AppData/Local/Temp/1/notesBA3E6C/~web5968.htm

Case 1:16-cv-01494-JDB   Document 133-2   Filed 10/04/16   Page 145 of 210



Thank you for working with Geoff and I today to close out the HHS/CMS custodian list.  I've pasted an updated 
chart below, and count 19 custodians.  Please let us know if there are any discrepancies with your notes.  

Our understanding of the production process for HHS/CMS going forward is: 

DOJ retained an e-discovery vendor; 
DOJ attorneys accompanied by the e-discovery vendor, beginning today, will conduct interviews of the 
below custodians to capture all locations where responsive documents may be located. DOJ expects to 
complete all interviews and collections this week; 
The vendor will collect and image hard drives, and will pull email from servers; 
DOJ has developed a list of search terms for each of the subject requests, and will apply those to the initial 
data pull to reduce the total universe of documents;
DOJ, with the vendor, will develop and test a predicative coding model to be applied to remaining 
document pool (post- application of search terms); 
DOJ will produce documents on a rolling basis; 
DOJ will provide us an update on the schedule for productions following consultation with its vendor today; 
DOJ intends to collect, in the first instance, all documents from the agreed upon custodians from January 
1, 2013 until the date of collection (i.e. the date the individual custodian's hard drive is collected and 
imaged (etc.)). 
The parties will monitor the resolution of the document collection refresh obligation being negotiated for 
defendants' custodians.  Defendants expect that the refresh obligation, if any, imposed on them will be 
reciprocated by the government for its custodians. 
The parties will report on the proposed schedule, and on the process to the Special Master at least weekly 
through completion of production. 
DOJ will promptly inform defendants of any issues arising in the collection process that may delay 
production. 
Defendants reserve their rights to seek appropriate relief from CMO deadlines in the event productions are 
delayed or the timing of productions creates hardship in scheduling depositions during the fact discovery 
period or causes any other adverse effect on defendants' trial preparation. 

We also understand, with respect to our outstanding data requests that: 

DOJ will get additional information on the location of current or updated data responsive to requests 13 
(Counihan), 16 (Counihan), 17 (Cox, Lapin), and 18 (Cox, Lapin) during the process of conducting 
custodial interviews, and provide defendants with an update on the availability or location of such data 
upon completing interviews of those custodians, which will be this week.
2017 Bid data can be captured in a  "snap-shot" as of September 15, 2016.  With respect to this data, we 
would ask whether it can be produced  that same day or week, or would the production take longer. If it is 
longer, what would be the expected date of production.  
2017 Star rating data will not be available until October 12, and CMS does not believe that it has any 
substitute for the final data that is available earlier then that. 
2017 on-exchange carriers--preliminary data was produced in ATR002 or ATR003 (defendants will confirm 
what we have), DOJ will ask Kevin Counihan if more recent data is available.  

Chris, again, thank you for working with us to resolve these issues, and please update us on the production 
schedule following discussions with your vender.

ASPE
Name Title Sub-Division/Office Requests Proposing 

Party
Agreement

Nancy De 
Lew,

Acting Deputy Assistant 
Secretary

Office of Health Policy 6, 8, 10, 11, 14, 15, 19 
20, 22

DOJ Yes

Christie 
Peters

Acting Associate 
Deputy Assistant 

Office of Health Policy 6, 8, 10, 11, 14, 15, 19 
20, 22

DOJ Yes
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Secretary
Thomas 
Musco

Acting Director, Division 
of Health Care Access 
and Coverage

Office of Health Policy 6, 8, 10, 11, 14, 15, 19 
20, 22

DOJ Yes

Steve 
Sheingold

Director, Health Care 
Financing Policy

Office of Health Policy 6, 8, 10, 11, 14, 15, 19 
20, 22

DOJ Yes

Scott Smith Direct, Health Care 
Quality and Outcome 
Division

Office of Health Policy 6, 8, 10, 11, 14, 15, 19 
20, 22

DOJ Yes

Andre 
Chappel

Director, Division of 
Public Health Services

Office of Health Policy 6, 8, 10, 11, 14, 15, 19 
20, 22

DOJ Yes

CENTER FOR MEDICARE
Name Title Sub-Division/Office Requests Proposing 

Party
Agreement

Sean 
Cavanaugh

Deputy Administrator 
and Director

N/A 6, 8, 10, 11, 22 Aetna Yes

Cynthia 
Tudor

Deputy Center Director N/A 6, 8, 10, 11, 22 Aetna Yes

Liz Richter Deputy Center Director N/A 6, 8, 10, 11, 22 Aetna N/A
Amy Larrick Director Medicare Drug Benefit 

and C and D Group
10, 11
6, 8, 22

DOJ (10, 
11)
Aetna (6, 8, 
22)

Yes

Jennifer 
Shapiro

Deputy Director Medicare Drug Benefit 
and C and D Group

10, 11
6, 8, 22

DOJ (10, 
11)
Aetna (6, 8, 
22)

Yes

Kathryn 
Coleman

Director Medicare Drug and 
Health Plan Contract 
Administration Group

6, 8, 10, 11, 22 Aetna Yes

Scott 
Sturiale

Deputy Director Medicare Drug and 
Health Plan Contract 
Administration Group

6, 8, 10, 11, 22 Aetna N/A

Arrah Tabe-
Bedward 

Director/ Acting Deputy 
Director

Medicare Enrollment 
and Appeals 
Group/CMMI

6, 8, 10, 11, 18, 19, 
20, 22

Aetna For 
Negotiation

Michael 
Crochunis

Deputy Director Medicare Enrollment 
and Appeals Group

6, 8, 10, 11, 22 Aetna N/A

Cheri Rice Director Medicare Plan Payment 
Group

6, 8, 10, 11, 22 Aetna Yes

Jennifer 
Harlow

Deputy Director Medicare Plan Payment 
Group

6, 8, 10, 11, 22 Aetna N/A

CENTER FOR CONSUMER INFORMATION AND INSURANCE OVERSIGHT (CIIO)
Name Title Sub-Division/Office Requests Proposing 

Party
Kevin 
Counihan

Director & Marketplace 
Chief Executive Officer 
(CEO)

15, 22, 13 (where to 
find update), 16 
(where to find 
update)

Aetna Yes

Christen 
Linke Young

Principle Deputy 
Director

15, 22 Aetna N/A
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Best regards,
Aaron
Aaron M. Healey
Associate 
JONES DAY® - One Firm Worldwide℠
325 John H. McConnell Blvd., Suite 600

HHS OFFICE OF HEALTH REFORM
Name Title Sub-Division/Office Requests Proposing 

Party
Meena 
Seshamani

Director 15, 22 Aetna Yes

HHS OFFICE OF ASSISTANT SECRETARY FOR PUBLIC AFFAIRS
Name Title Sub-Division/Office Requests Proposing 

Party
Benjamin 
Wakana

Deputy Assistant 
Secretary for Public 
Affairs for Health Care

22 Aetna For 
Negotiation

CMS OFFICE OF COMMUNICATIONS
Name Title Sub-Division/Office Requests Proposing Party
Juliet 
Johnson

Director 6, 8, 10, 11,
15, 22

Aetna Yes

Mary 
Wallace

Deputy Director 6, 8, 10, 11, 
22

Aetna N/A

CMS OFFICE OF THE ACTUARY
Name Title Sub-Division/Office Requests Proposing Party
Paul 
Spitalnic

Chief Actuary 6, 8, 10, 11, 
19, 20, 22

Aetna Yes

Jennifer 
Lazio

Director Parts C&D Actuarial 
Group

6, 8, 10, 11, 
19, 20, 22

DOJ Yes

John Shatto Director Medicare and Medicaid 
Cost Estimates Group

6, 8, 10, 11, 
19, 20, 22

Aetna

Stephen 
Heffler

Director National Health 
Statistics Group

6, 8, 10, 11, 
19, 20, 22

Aetna

Center for Medicare and Medicaid Innovation
Name Title Sub-Division/Office Requests Proposing Party
Patrick 
Conway

Deputy Administrator 
for Innovation and 
Quality and CMS Chief 
Medical Officer

18, 19, 20 Aetna For 
Negotiation

Amy 
Bassano

Deputy Director 18, 19, 20 Aetna N/A

Megan Cox Deputy Director Seamless Care Models 
Group

18, 19, 20, 
17 (where to 
find)

DOJ Yes

Pauline 
Lapin

Director Seamless Care Models 
Group

18, 19, 20, 
17 (where to 
find)

Aetna Yes
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Columbus, OH 43215

Mailing Address:  P.O. Box 165017
Columbus, OH  43216-5017

Direct +1.614.281.3947
Office +1.614.469.3939
Facsimile +1.614.461.4198
ahealey@jonesday.com

==========
This e-mail (including any attachments) may contain information that is private, confidential, or protected by 
attorney-client or other privilege.  If you received this e-mail in error, please delete it from your system without 
copying it and notify sender by reply e-mail, so that our records can be corrected.
==========

==========
This e-mail (including any attachments) may contain information that is private, confidential, or protected by 
attorney-client or other privilege.  If you received this e-mail in error, please delete it from your system without 
copying it and notify sender by reply e-mail, so that our records can be corrected.
==========
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Yes, see below.

1. We have an early email/attachment count for 1 custodian.  She has 40,400 emails and attachments in the 
specified date range.  Applying that across other custodians, that suggests there are at least 750,000 
emails and attachments across the 19 custodians.  The total number of documents should grow as other 
sources are pulled in. Just to confirm, we will search shared directories, network drives, and MS Outlook 
email servers for all custodians (and hard drives depending on custodial interview), so this number will 
grow as the collection progresses to sources other than email.  We will apply the attached search terms to 
the custodians’ documents, pursuant to the chart in your email of August 31, 2016.  If you have edits to 
the search terms, please let us know. 

2. We’ve conducted interviews of the CCIIO and CMMI custodians.  The CCIIO custodians may have some 
data on request 16.  We would propose adding search terms to cover data responsive to requests 13, 16, 
and 17. 18 is already included as a search term.  Please let us know your thoughts.

3. We are informed it would take 2-3 days after 9/15 to produce preliminary 2017 MA bid data.  That said, 
we are locating this data and will aim to produce it no later than 9/15.  We will let you know if anything 
changes. 

RE: U.S. et al. v. Aetna et al., 1:16-cv-1494 (D.D.C.)--Special Master Hearing Follow-up re: 
HHS/CMS Productions
"Wilson, Christopher (ATR)" <Christopher.Wilson5@usdoj.gov> 
to:
Aaron Healey
09/06/2016 07:18 PM
Cc:
"astor Heaven (Humana)", Geoffrey S Irwin, Paula Render
Hide Details 
From: "Wilson, Christopher (ATR)" <Christopher.Wilson5@usdoj.gov>
To: Aaron Healey <ahealey@jonesday.com>
Cc: "astor Heaven (Humana)" <aheaven@crowell.com>, Geoffrey S Irwin 
<gsirwin@JonesDay.com>, Paula Render <prender@JonesDay.com>
History: This message has been replied to and forwarded.

Request Search Terms
6 (Medicare w/5 “Medicare Advantage”) w/5 (compar! OR choice OR 

switch OR compet! OR alternat! OR option)
8 (Regulation! w/2 CMS) w/5 (“Medicare Advantage bid” OR “MA bid”) 

w/5 (expan!” OR benefit!” OR growth OR profit!)
10 “Star Rating” w/5

“Medicare Advantage” + “age-ins” OR “switch!” OR “turnover” OR 
“retention” OR “retain” 

11 “Star Rating” w/ 5 “demograph!” OR “income” OR “age” OR “disability” 
OR “accura!” OR “bias” OR “reliab!”

14 “MARKETPLACE PREMIUMS AFTER SHOPPING, SWITCHING, 
AND PREMIUM TAX CREDITS”

OR

“HEALTH INSURANCE MARKETPLACES 2016”

OR

“HEALTH PLAN CHOICE AND PREMIUMS”
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We can also discuss at tomorrow’s meeting if that is preferable. 

Christopher M. Wilson
Office: 202-598-8688
Christopher.Wilson5@usdoj.gov

From: Aaron Healey [mailto:ahealey@jonesday.com] 
Sent: Tuesday, September 06, 2016 1:08 PM
To: Wilson, Christopher (ATR)
Cc: astor Heaven (Humana); Geoffrey S Irwin; Paula Render
Subject: RE: U.S. et al. v. Aetna et al., 1:16-cv-1494 (D.D.C.)--Special Master Hearing Follow-up re: HHS/CMS
Productions

Chris:

Any updates on the items below? 

Aaron M. Healey
Associate 
JONES DAY® - One Firm Worldwide℠
325 John H. McConnell Blvd., Suite 600
Columbus, OH 43215

Mailing Address:  P.O. Box 165017
Columbus, OH  43216-5017

Direct +1.614.281.3947
Office +1.614.469.3939

OR

“CONSUMER DECISIONS REGARDING HEALTH PLAN CHOICES”

OR

“COMPETITION AND CHOICE IN THE HEALTH INSURANCE 
MARKETPLACES”

15 (Insur! w /5 “public exchange”) w/5 (viabl! OR compet! OR switch! OR 
entry OR exit)

(Insur! w/5 “health insurance marketplace”) w/5 (viabl! OR compet! OR 
switch! OR entry OR exit)

(Insur! w/5 “HIX”) w/5 (viabl! OR compet! OR switch! OR entry OR 
exit)

18 “bundled care payment initiative” OR “BCPI”
19 “coordinated care” w/5 “accountable care organization!” OR “ACO” OR 

“Pioneer” OR “MSSP” OR “Shared Saving” OR “Next Generation”
20 (“ACO” OR “affordable care organization!”) w/5 Medicare Advantage” 

OR “health outcome” OR “quality” OR “spend!”
22 Aetna OR Humana w/5 merger
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Facsimile +1.614.461.4198
ahealey@jonesday.com

From:        "Wilson, Christopher (ATR)" <Christopher.Wilson5@usdoj.gov>

To:        Aaron Healey <ahealey@jonesday.com>

Cc:        "astor Heaven (Humana)" <aheaven@crowell.com>, Geoffrey S Irwin <gsirwin@JonesDay.com>, Paula Render <prender@JonesDay.com>

Date:        09/01/2016 04:31 PM

Subject:        RE: U.S. et al. v. Aetna et al., 1:16-cv-1494 (D.D.C.)--Special Master Hearing Follow-up re: HHS/CMS Productions

1)      The vendor is in the process of pulling custodians’ emails. We are interviewing custodians to determine locations of 
documents on shared resources like network drives, etc. We will know more regarding a production schedule when at least 
the email pull has been completed for at least 1 custodian. We can then extrapolate across the other 18 custodians. 
2)      Interviews with the listed custodians are being scheduled today. Questions regarding data responsive to 13, 16-18 will 
be asked.
3)      No word yet on how long it would take to produce the snapshot of 2017 MA bid data.  It depends on what format and 
shape the 2017 bid data is in right now, which I am trying to determine. I will circle back as soon as I know more. Chr

Christopher M. Wilson
Office: 202-598-8688
Christopher.Wilson5@usdoj.gov

From: Aaron Healey [mailto:ahealey@jonesday.com] 
Sent: Thursday, September 01, 2016 3:54 PM
To: Wilson, Christopher (ATR)
Cc: astor Heaven (Humana); Geoffrey S Irwin; Paula Render
Subject: RE: U.S. et al. v. Aetna et al., 1:16-cv-1494 (D.D.C.)--Special Master Hearing Follow-up re: HHS/CMS 
Productions

Chris:

Since yesterday, are there any updates regarding: 
(1) A production schedule from your vendor;
(2) The location of data (or updated data) responsive 13, 16, 17 and 18, and if not,  are the interviews with the 
relevant custodians (Counihan, Cox, Lapin), scheduled? 
(3) Any word on how long it would take to produce the 9/15 "snap shot" of 2017 MA plan bid data? 

I know there's a lot of moving pieces, but we'd appreciate any updates you have.

Regards,
Aaron

Aaron M. Healey
Associate 
JONES DAY® - One Firm Worldwide℠
325 John H. McConnell Blvd., Suite 600
Columbus, OH 43215
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Mailing Address:  P.O. Box 165017
Columbus, OH  43216-5017

Direct +1.614.281.3947
Office +1.614.469.3939
Facsimile +1.614.461.4198
ahealey@jonesday.com

From:        "Wilson, Christopher (ATR)" <Christopher.Wilson5@usdoj.gov>

To:        Aaron Healey <ahealey@jonesday.com>

Cc:        Geoffrey S Irwin <gsirwin@JonesDay.com>, "astor Heaven (Humana)" <aheaven@crowell.com>, Paula Render <prender@JonesDay.com>

Date:        08/31/2016 02:23 PM

Subject:        RE: U.S. et al. v. Aetna et al., 1:16-cv-1494 (D.D.C.)--Special Master Hearing Follow-up re: HHS/CMS Productions

Aaron,

This all sounds right with the following caveats/clarifications:

I don’t recall discussing reservation of rights regarding relief from the CMO with you and Geoff today. Is this 
something that has been raised under separate cover?

The vendor would image and collect shared directories, network drives, and MS Outlook email servers for all 
custodians. If the custodial interview indicates there may be responsive documents on hard drives, then we would 
image/collect on hard drives. 

We can monitor the resolution of the refresh obligation as it pertains to Defendants’ custodians, but we don’t see 
HHS/CMS as similarly situated with Aetna such that reciprocation of refresh obligations is appropriate.

We will need to know estimated volumes of documents before we can provide a production schedule. We are working 
with our vendors to get that information and when we have it, we can share a potential production schedule with you. We will 
do rolling production of documents.

Thanks
Chris

Christopher M. Wilson
Office: 202-598-8688
Christopher.Wilson5@usdoj.gov

From: Aaron Healey [mailto:ahealey@jonesday.com] 
Sent: Wednesday, August 31, 2016 12:09 PM
To: Wilson, Christopher (ATR)
Cc: Geoffrey S Irwin; astor Heaven (Humana); Paula Render
Subject: U.S. et al. v. Aetna et al., 1:16-cv-1494 (D.D.C.)--Special Master Hearing Follow-up re: HHS/CMS 
Productions

Chris:  

Thank you for working with Geoff and I today to close out the HHS/CMS custodian list.  I've pasted an updated 
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chart below, and count 19 custodians.  Please let us know if there are any discrepancies with your notes.  

Our understanding of the production process for HHS/CMS going forward is: 

DOJ retained an e-discovery vendor; 
DOJ attorneys accompanied by the e-discovery vendor, beginning today, will conduct interviews of the 
below custodians to capture all locations where responsive documents may be located. DOJ expects to 
complete all interviews and collections this week; 
The vendor will collect and image hard drives, and will pull email from servers; 
DOJ has developed a list of search terms for each of the subject requests, and will apply those to the initial 
data pull to reduce the total universe of documents;
DOJ, with the vendor, will develop and test a predicative coding model to be applied to remaining 
document pool (post- application of search terms); 
DOJ will produce documents on a rolling basis; 
DOJ will provide us an update on the schedule for productions following consultation with its vendor today; 
DOJ intends to collect, in the first instance, all documents from the agreed upon custodians from January 
1, 2013 until the date of collection (i.e. the date the individual custodian's hard drive is collected and 
imaged (etc.)). 
The parties will monitor the resolution of the document collection refresh obligation being negotiated for 
defendants' custodians.  Defendants expect that the refresh obligation, if any, imposed on them will be 
reciprocated by the government for its custodians. 
The parties will report on the proposed schedule, and on the process to the Special Master at least weekly 
through completion of production. 
DOJ will promptly inform defendants of any issues arising in the collection process that may delay 
production. 
Defendants reserve their rights to seek appropriate relief from CMO deadlines in the event productions are 
delayed or the timing of productions creates hardship in scheduling depositions during the fact discovery 
period or causes any other adverse effect on defendants' trial preparation. 

We also understand, with respect to our outstanding data requests that: 

DOJ will get additional information on the location of current or updated data responsive to requests 13 
(Counihan), 16 (Counihan), 17 (Cox, Lapin), and 18 (Cox, Lapin) during the process of conducting 
custodial interviews, and provide defendants with an update on the availability or location of such data 
upon completing interviews of those custodians, which will be this week.
2017 Bid data can be captured in a  "snap-shot" as of September 15, 2016.  With respect to this data, we 
would ask whether it can be produced  that same day or week, or would the production take longer. If it is 
longer, what would be the expected date of production.  
2017 Star rating data will not be available until October 12, and CMS does not believe that it has any 
substitute for the final data that is available earlier then that. 
2017 on-exchange carriers--preliminary data was produced in ATR002 or ATR003 (defendants will confirm 
what we have), DOJ will ask Kevin Counihan if more recent data is available.  

Chris, again, thank you for working with us to resolve these issues, and please update us on the production 
schedule following discussions with your vender.

ASPE
Name Title Sub-Division/Office Requests Proposing 

Party
Agreement

Nancy De 
Lew,

Acting Deputy Assistant 
Secretary

Office of Health Policy 6, 8, 10, 11, 14, 15, 19 
20, 22

DOJ Yes

Christie 
Peters

Acting Associate 
Deputy Assistant 
Secretary

Office of Health Policy 6, 8, 10, 11, 14, 15, 19 
20, 22

DOJ Yes

Thomas Acting Director, Division 6, 8, 10, 11, 14, 15, 19 
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Musco of Health Care Access 
and Coverage

Office of Health Policy 20, 22 DOJ Yes

Steve 
Sheingold

Director, Health Care 
Financing Policy

Office of Health Policy 6, 8, 10, 11, 14, 15, 19 
20, 22

DOJ Yes

Scott Smith Direct, Health Care 
Quality and Outcome 
Division

Office of Health Policy 6, 8, 10, 11, 14, 15, 19 
20, 22

DOJ Yes

Andre 
Chappel

Director, Division of 
Public Health Services

Office of Health Policy 6, 8, 10, 11, 14, 15, 19 
20, 22

DOJ Yes

CENTER FOR MEDICARE
Name Title Sub-Division/Office Requests Proposing 

Party
Agreement

Sean 
Cavanaugh

Deputy Administrator 
and Director

N/A 6, 8, 10, 11, 22 Aetna Yes

Cynthia 
Tudor

Deputy Center Director N/A 6, 8, 10, 11, 22 Aetna Yes

Liz Richter Deputy Center Director N/A 6, 8, 10, 11, 22 Aetna N/A
Amy Larrick Director Medicare Drug Benefit 

and C and D Group
10, 11
6, 8, 22

DOJ (10, 
11)
Aetna (6, 8, 
22)

Yes

Jennifer 
Shapiro

Deputy Director Medicare Drug Benefit 
and C and D Group

10, 11
6, 8, 22

DOJ (10, 
11)
Aetna (6, 8, 
22)

Yes

Kathryn 
Coleman

Director Medicare Drug and 
Health Plan Contract 
Administration Group

6, 8, 10, 11, 22 Aetna Yes

Scott 
Sturiale

Deputy Director Medicare Drug and 
Health Plan Contract 
Administration Group

6, 8, 10, 11, 22 Aetna N/A

Arrah Tabe-
Bedward 

Director/ Acting Deputy 
Director

Medicare Enrollment 
and Appeals 
Group/CMMI

6, 8, 10, 11, 18, 19, 
20, 22

Aetna For 
Negotiation

Michael 
Crochunis

Deputy Director Medicare Enrollment 
and Appeals Group

6, 8, 10, 11, 22 Aetna N/A

Cheri Rice Director Medicare Plan Payment 
Group

6, 8, 10, 11, 22 Aetna Yes

Jennifer 
Harlow

Deputy Director Medicare Plan Payment 
Group

6, 8, 10, 11, 22 Aetna N/A

CENTER FOR CONSUMER INFORMATION AND INSURANCE OVERSIGHT (CIIO)
Name Title Sub-Division/Office Requests Proposing 

Party
Kevin 
Counihan

Director & Marketplace 
Chief Executive Officer 
(CEO)

15, 22, 13 (where to 
find update), 16 
(where to find 
update)

Aetna Yes

Christen 
Linke Young

Principle Deputy 
Director

15, 22 Aetna N/A

HHS OFFICE OF HEALTH REFORM
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Best regards,
Aaron
Aaron M. Healey
Associate 
JONES DAY® - One Firm Worldwide℠
325 John H. McConnell Blvd., Suite 600
Columbus, OH 43215

Name Title Sub-Division/Office Requests Proposing 
Party

Meena 
Seshamani

Director 15, 22 Aetna Yes

HHS OFFICE OF ASSISTANT SECRETARY FOR PUBLIC AFFAIRS
Name Title Sub-Division/Office Requests Proposing 

Party
Benjamin 
Wakana

Deputy Assistant 
Secretary for Public 
Affairs for Health Care

22 Aetna For 
Negotiation

CMS OFFICE OF COMMUNICATIONS
Name Title Sub-Division/Office Requests Proposing Party
Juliet 
Johnson

Director 6, 8, 10, 11,
15, 22

Aetna Yes

Mary 
Wallace

Deputy Director 6, 8, 10, 11, 
22

Aetna N/A

CMS OFFICE OF THE ACTUARY
Name Title Sub-Division/Office Requests Proposing Party
Paul 
Spitalnic

Chief Actuary 6, 8, 10, 11, 
19, 20, 22

Aetna Yes

Jennifer 
Lazio

Director Parts C&D Actuarial 
Group

6, 8, 10, 11, 
19, 20, 22

DOJ Yes

John Shatto Director Medicare and Medicaid 
Cost Estimates Group

6, 8, 10, 11, 
19, 20, 22

Aetna

Stephen 
Heffler

Director National Health 
Statistics Group

6, 8, 10, 11, 
19, 20, 22

Aetna

Center for Medicare and Medicaid Innovation
Name Title Sub-Division/Office Requests Proposing Party
Patrick 
Conway

Deputy Administrator 
for Innovation and 
Quality and CMS Chief 
Medical Officer

18, 19, 20 Aetna For 
Negotiation

Amy 
Bassano

Deputy Director 18, 19, 20 Aetna N/A

Megan Cox Deputy Director Seamless Care Models 
Group

18, 19, 20, 
17 (where to 
find)

DOJ Yes

Pauline 
Lapin

Director Seamless Care Models 
Group

18, 19, 20, 
17 (where to 
find)

Aetna Yes
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Mailing Address:  P.O. Box 165017
Columbus, OH  43216-5017

Direct +1.614.281.3947
Office +1.614.469.3939
Facsimile +1.614.461.4198
ahealey@jonesday.com

==========
This e-mail (including any attachments) may contain information that is private, confidential, or protected by 
attorney-client or other privilege.  If you received this e-mail in error, please delete it from your system without 
copying it and notify sender by reply e-mail, so that our records can be corrected.
==========

==========
This e-mail (including any attachments) may contain information that is private, confidential, or protected by 
attorney-client or other privilege.  If you received this e-mail in error, please delete it from your system without 
copying it and notify sender by reply e-mail, so that our records can be corrected.
==========

==========
This e-mail (including any attachments) may contain information that is private, confidential, or protected by 
attorney-client or other privilege.  If you received this e-mail in error, please delete it from your system without 
copying it and notify sender by reply e-mail, so that our records can be corrected.
==========

Page 8 of 8

10/3/2016file:///C:/Users/jp018317/AppData/Local/Temp/1/notesBA3E6C/~web1600.htm

Case 1:16-cv-01494-JDB   Document 133-2   Filed 10/04/16   Page 158 of 210



 

 
 
 
 
 
 

Exhibit 23 
  

Case 1:16-cv-01494-JDB   Document 133-2   Filed 10/04/16   Page 159 of 210



Disagree as to your contention that what we discussed yesterday deviates from what Judge Levie requested.  Also 
disagree that our discussion yesterday deviates from what I conveyed to you last week. I’ll see if we can set up a 
conference call with Judge Levie today to discuss this.

Christopher M. Wilson
Office: 202-598-8688
Christopher.Wilson5@usdoj.gov

From: Aaron Healey [mailto:ahealey@jonesday.com] 
Sent: Thursday, September 08, 2016 9:49 AM
To: Wilson, Christopher (ATR)
Cc: Geoffrey S Irwin; Heaven, Astor; Christopher Thatch; Paula Render
Subject: U.S. v. Aetna Inc.,-- HHS/CMS Production Process

Chris: 

As I agreed during our meet and confer, I took your proposed review and production plan under advisement.  We 
think the proposal raises significant concerns about both the timing and accuracy of the production, which may 
adversely effect defendants' trial preparations.  Further, the proposal, as you acknowledge deviates from what the 
Special Master requested, and what we understood the process would be last week.  We believe that it is 
appropriate at this time to go back to Judge Levie to discuss the changes to your proposal. We will be reaching 
out to his office to ask for a hearing this week.  

Also, we are still waiting for an update on the availability of the additional data we requested responsive to 
request 7.  

Regards,
Aaron

Aaron M. Healey
Associate 
JONES DAY® - One Firm Worldwide℠
325 John H. McConnell Blvd., Suite 600
Columbus, OH 43215

Mailing Address:  P.O. Box 165017
Columbus, OH  43216-5017

Direct +1.614.281.3947

RE: U.S. v. Aetna Inc.,-- HHS/CMS Production Process
"Wilson, Christopher (ATR)" <Christopher.Wilson5@usdoj.gov> 
to:
Aaron Healey
09/08/2016 10:13 AM
Cc:
Geoffrey S Irwin, "Heaven, Astor", Christopher Thatch, "Paula Render"
Hide Details 
From: "Wilson, Christopher (ATR)" <Christopher.Wilson5@usdoj.gov>
To: Aaron Healey <ahealey@jonesday.com>
Cc: Geoffrey S Irwin <gsirwin@JonesDay.com>, "Heaven, Astor" 
<AHeaven@crowell.com>, Christopher Thatch <cthatch@JonesDay.com>, "Paula Render" 
<prender@JonesDay.com>
History: This message has been replied to and forwarded.
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Office +1.614.469.3939
Facsimile +1.614.461.4198
ahealey@jonesday.com

==========
This e-mail (including any attachments) may contain information that is private, confidential, or protected by 
attorney-client or other privilege.  If you received this e-mail in error, please delete it from your system without 
copying it and notify sender by reply e-mail, so that our records can be corrected.
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 

UNITED STATES OF AMERICA, et al., 

Plaintiffs, 

v. 

AETNA INC. and HUMANA INC., 

Defendants. 

Civil Action No. 1:16-cv-1494-JDB 
 

 

DEFENDANTS’ PRELIMINARY FACT WITNESS LIST 

Defendants Aetna Inc. and Humana Inc. submit this preliminary fact witness list in 

accordance with the Scheduling and Case Management Order (“CMO”). 

In accordance with Section 15 of the CMO, Defendants reserve their right to revise this list 

in light of facts learned in discovery (which is early and ongoing), and to add or remove witnesses or 

to revise or supplement any other information provided herein.  In addition, while Defendants have 

attempted in good faith to identify witnesses with as much specificity as possible, Defendants’ list 

includes certain categories of witnesses for which an exact individual’s identity is not yet reasonably 

ascertainable.  Defendants will make a good-faith effort on the final witness list to identify by name 

any witnesses categorically identified on this preliminary witness list, in addition to the seven “new” 

witnesses permitted by Section 15 of the CMO.  Finally, Defendants reserve their right to call as 

witnesses any individuals identified on Plaintiff’s preliminary or final witness lists. 
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- 2 - 

# Name Title / Employer Counsel 

1 Mark Bertolini 
Chairman & Chief Executive Officer 

/ Aetna Jones Day 

2 Nancy Cocozza President, Medicare / Aetna Jones Day 

3 Shawn Guertin 
Executive Vice President, 

Chief Financial Officer / Aetna Jones Day 

4 David Horst Executive Director, Finance / Aetna Jones Day 

5 Michael Kavouras Vice President, Star Ratings / Aetna Jones Day 

6 Charles Kennedy 
Chief Medical Officer/Integration / 

Aetna Jones Day 

7 Julia May 
Vice President, Medicare Providers / 

Aetna Jones Day 

8 James Paprocki Head Actuary, Individual Medicare 
Advantage / Aetna 

Jones Day 

9 Fran Soistman 
Executive Vice President, 

Government Services / Aetna Jones Day 

10 Bruce Broussard 
President & Chief Executive Officer 

/ Humana Crowell & Moring 

11 Jeffrey Fernandez Segment Vice President, Western / 
Humana 

Crowell & Moring 

12 Kevin Meriwether 
Vice President and Division Leader, 

Southeastern Segment / Humana Crowell & Moring 

13 Vanessa Olson 
Vice President - Actuarial, Senior 

Products / Humana Crowell & Moring 

14 Alan Wheatley President, Retail Segment / Humana Crowell & Moring 

15 Tod Zacharias 
Vice President, Individual 

Commercial Finance / Humana Crowell & Moring 
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- 3 - 

# Name Title / Employer Counsel 

16 Dr. J. Mario Molina 
President & Chief Executive Officer 

/ Molina Healthcare Sheppard Mullin 

17 John Molina Chief Financial Officer 
/ Molina Healthcare 

Sheppard Mullin 

18 Lisa Rubino 
Senior Vice President, Strategic 
Products / Molina Healthcare Sheppard Mullin 

19 CMS Witness TBD TBD 

20 CMS Witness TBD TBD 

21 CMS Witness TBD TBD 

22 CMS Witness TBD TBD 

23 CMS Witness TBD TBD 
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- 4 - 

 
 

/s/ Kent A. Gardiner 

Kent A. Gardiner (D.D.C. No. 432081) 
Shari Ross Lahlou (D.D.C. No. 476630) 
CROWELL & MORING LLP 
1001 Pennsylvania Avenue, NW 
Washington, DC 20004 
(202) 624-2578 
kgardiner@crowell.com 

Counsel for Defendant Humana Inc. 

 Respectfully submitted, 
 

/s/ John M. Majoras 

John M. Majoras (D.D.C. No. 474267) 
Michael R. Shumaker (pro hac vice) 
Geoffrey S. Irwin (pro hac vice) 
Christopher N. Thatch (D.D.C. No. 980277) 
JONES DAY 
51 Louisiana Avenue, NW 
Washington, DC 20001 
(202) 879-3939 
jmmajoras@jonesday.com 

Thomas Demitrack (pro hac vice) 
JONES DAY 
North Point 
901 Lakeside Avenue 
Cleveland, OH 44114 
(216) 586-3939 
tdemitrack@jonesday.com 

Paula W. Render (pro hac vice) 
JONES DAY 
77 West Wacker Drive 
Suite 3500 
Chicago, IL 60601 
(312) 782-3939 
prender@jonesday.com 

Counsel for Defendant Aetna Inc. 

Date:  September 9, 2016  
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CERTIFICATE OF SERVICE 

I hereby certify that on September 9, 2016, a true and correct copy of the foregoing was 

served on all counsel of record via electronic mail. 

Date:  September 9, 2016 /s/ John M. Majoras 

John M. Majoras (D.D.C. No. 474267) 
JONES DAY 
51 Louisiana Avenue, NW 
Washington, DC 20001 
T: (202) 879-3939 
F: (202) 626-1700 
jmmajoras@jonesday.com 

Counsel for Defendant Aetna Inc. 
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To:
Cc:
Bcc:
Subject: Fw: U.S. et al v. Aetna Inc., et al, 1:16-cv-1494 (D.D.C)--Search Term Proposal 

From: Aaron Healey/JonesDay
To: "Mucchetti, Peter" <Peter.J.Mucchetti@usdoj.gov>, "Wilson, Christopher (ATR)" 

<Christopher.Wilson5@usdoj.gov>, "Welsh, Eric (ATR)" <Eric.Welsh@usdoj.gov>
Cc: "Richard Levie" <ralevie@gmail.com>, "Richard Levie" <RLevie@JAMSADR.com>, "Christina 

Calce" <ccalce@jamsadr.com>, Geoffrey S Irwin/JonesDay@JonesDay, Paula 
Render/JonesDay@JonesDay, Nathaniel G Ward/JonesDay@JonesDay, Christopher 
Thatch/JonesDay@JonesDay, "astor Heaven (Humana)" <aheaven@crowell.com>, "Mackowski, 
Martin" <MMackowski@crowell.com>

Date: 09/11/2016 08:15 PM
Subject: U.S. et al v. Aetna Inc., et al, 1:16-cv-1494 (D.D.C)--Search Term Proposal 

Counsel: 

Below are the defendants' proposed revisions to the list of search terms provided to us by DOJ.  As 
Special Master Levie instructed, defendants have spent the time since our hearing today making a best 
effort to prepare these revisions.  Given that we wanted to provide you with this information as soon as 
possible in order for you to review and consider it by tomorrow, we worked in an expedited manner to 
complete it, and we may have a few additional comments in the coming hours.  We will endeavor to limit 
those as best we can, and pass on only items that we believe are significant enough to warrant addition.   
However, we believe that this is substantially complete for the constraints we are under. 

We again request that the list of terms be vetted by HHS/CMS personnel to ensure they are linguistically 
accurate and capture idiosyncratic, agency terminology.  For example, on request 22, did HHS/CMS give 
the transaction a unique nickname? If so, we would ask that it be included on the list of terms. Also, for 
requests 14 and 18, we think these may be appropriate candidates for an alternative collection approach 
(i.e. "go get") rather than search terms because these are really data based requests.  In light of that, we 
have not revised the terms for these requests, but if HHS/CMS has other thoughts on the best method for 
collection we are open to discuss it.

We also propose that whatever the final document/collection process is, DOJ accept a recall rate of 75% 
with a 95% confidence interval--these are the rates applied to defendants' productions.  Defendants would 
be permitted to verify, through the same process DOJ uses for defendants' productions, whether the 
recall rate has been met. 

As you know, we are providing this list without prejudice to the objections we have raised about the 
proposed document collection/production process or our rights to seek relief for harm that has been 
caused or will be caused by both the proposed document collection/production process and the ongoing 
delays in receiving HHS/CMS productions.  We are mindful of Judge Levie's admonition to work 
cooperatively to determine what can be done in the time remaining for discovery, and our effort here is 
calibrated to achieve that goal.   

We can be available to confer tomorrow between the 9:00 am conference and our appearance before 
Judge Levie at 3:00 pm.  

Request DOJ Terms Revised Terms
6 (Medicare w/5 “Medicare 

Advantage”) w/5 (compar! 
OR choice OR switch OR 
compet! OR alternat! OR 

(Medicare OR FFS OR “fee for service” OR “fee-
for-service” OR OM OR “Part A” OR “part B” OR “part d” 
OR PDP) AND (MAO* or carrier* or "private option" or 
payor* or "private insur*" or "primary coverage" or 
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option) "managed care" or "Medicare Advantage" OR MA OR 
“Med Advantage” OR “Part C” OR MAPD* OR supp*) 
AND (compet* or choice or choos* or switch* or select* 
or chang* or alternat* or substitut* or constrain* or 
stimulat* OR option* OR disenroll* OR join OR drop OR 
enroll* OR “age-in*” OR “age in* OR turnover OR 
retention OR retain* OR compare* OR differen* OR 
similar* OR same*)

OR

Medicare AND (“Prescription Drug Plan” or PDP or “drug 
coverage” or “Part D” or MedSupp or “Medicare 
Supplement” or “Medicare Supplemental” or Medigap or 
“Med Supp”)

8 (Regulation! w/2 CMS) 
w/5 (“Medicare 
Advantage bid” OR “MA 
bid”) w/5 (expan!” OR 
benefit!” OR growth OR 
profit!)

((MAO* or carrier* or "private option" or payor* or 
"private insur*" or "primary coverage" or "managed care" 
or "Medicare Advantage" OR MA OR “Med Advantage” 
OR “Part C” OR MAPD* OR supp*) w/2 “bid*) AND 
("zero premium" or "actuarial value" or OOP OR OOPC 
or TBC or "total beneficiary cost" or "out of pocket" or 
premium or benefit or profit or margin or rich* OR MLR 
or “loss ratio” OR “medical loss ratio” OR funding or 
reimbursement or benchmark OR PBP OR plan)

10 “Star Rating” w/5
“Medicare Advantage” + 
“age-ins” OR “switch!” OR 
“turnover” OR “retention” 
OR “retain” 

(“Star” OR “star-rating” OR Stars) AND (MAO* or carrier* 
or "private option" or payor* or "private insur*" or 
"primary coverage" or "managed care" or "Medicare 
Advantage" OR MA OR “Med Advantage” OR “Part C” 
OR MAPD* OR supp*) AND (compet* or choice or 
choos* or switch* or select* or chang* or alternat* or 
substitut* or constrain* or stimulat* OR option OR 
disenroll* OR join OR drop OR enroll* OR “age-in*” OR 
“age in* OR turnover OR retention OR retain OR “plan 
design” or “benefit design” OR AEP OR elect* OR 
supplemental*)

Molina* AND divest* AND (Aetna* OR Humana*)
11 “Star Rating” w/ 5 

“demograph!” OR 
“income” OR “age” OR 
“disability” OR “accura!” 
OR “bias” OR “reliab!”

(“Star” OR “star-rating” OR Stars)  AND (“demograph!” 
OR “income” OR “age” OR race or wealth OR “disab*” 
OR “accura!” OR “bias” OR “reliab!” OR skew or 
inaccura! OR risk OR ethni! OR sex or gender or health! 
OR dual OR SNP)

Molina* AND divest* AND (Aetna* OR Humana*)
15 (Insur! w /5 “public 

exchange”) w/5 (viabl! OR 
compet! OR switch! OR 
entry OR exit)
 
(Insur! w/5 “health 
insurance marketplace”) 
w/5 (viabl! OR compet! 
OR switch! OR entry OR 
exit)
 
(Insur! w/5 “HIX”) w/5 

(exchange* OR HIX OR Obamacare OR marketplace) 
w/50 (viabl* OR compet* OR switch* OR entry OR exit 
OR expan* OR new OR enter OR Change or enroll* OR 
disenroll* OR choos* OR choice OR network or narrow 
or “open access” OR breadth or provider* Or carrier or 
insur* OR Molina*)
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(viabl! OR compet! OR 
switch! OR entry OR exit)

19 “coordinated care” w/5 
“accountable care 
organization!” OR “ACO” 
OR “Pioneer” OR “MSSP” 
OR “Shared Saving” OR 
“Next Generation”

"accountable care" or "value based" or "care 
management" or "Bundled Payment Care" or BCPI or 
convener or MSSP or Pioneer or "Next Generation" or 
"Shared Saving" OR ACO OR (coordinat* w/3 care) OR 
“next gen” OR “nextgen” OR “SSP”

20 (“ACO” OR “affordable 
care organization!”) w/5 
Medicare Advantage” OR 
“health outcome” OR 
“quality” OR “spend!”

(“ACO” OR “affordable care organization*” OR “Pioneer” 
OR “MSSP” OR “Shared Saving” OR “Next Generation” 
OR “Next Gen” OR NextGen OR SSP OR “accountable 
care organization”) w/50 (MAO* or carrier* or "private 
option" or payor* or "private insur*" or "primary 
coverage" or "managed care" or "Medicare Advantage" 
OR MA OR “Med Advantage” OR “Part C” OR MAPD* 
OR supp* OR  outcome OR “quality” OR “spend*” OR 
cost or reimburse* OR enroll* OR disenroll* Or profit OR 
margin OR Grow*)

22 Aetna OR Humana w/5 
merger

(Aetna* OR Humana* OR Bertolini* OR Cocozza* OR 
Mayhew* OR Soistman* OR Olson* OR Broussard*) 
w/50 (DOJ OR antitrust OR competit* or “Department of 
Justice” or “Freedom of Information” OR FOIA or release 
OR usdoj.gov OR Mucchetti or Kantor OR Baer OR 
Pfaffenroth OR Hesse OR merger or transact* Or deal or 
combin* Or acqui* OR “White house” or politic* OR 
press* OR support OR benefit or efficien* Or “cost 
saving” or “cost savings” or “cost reductions” OR Compl* 
Or analy* Or improv* OR Syner* Or drug OR case OR 
litigat* OR investigat* OR “anti-trust” OR “anti trust” OR 
ATR OR Secretary OR WH OR “who.eop.gov” OR 
MAO* or carrier* or "private option" or payor* or "private 
insur*" or "primary coverage" or "managed care" or 
"Medicare Advantage" OR MA OR “Med Advantage” OR 
“Part C” OR MAPD* OR supp*)

Best regards,
Aaron
Aaron M. Healey
Associate 
JONES DAY® - One Firm Worldwide℠
325 John H. McConnell Blvd., Suite 600
Columbus, OH 43215

Mailing Address:  P.O. Box 165017
Columbus, OH  43216-5017

Direct +1.614.281.3947
Office +1.614.469.3939
Facsimile +1.614.461.4198
ahealey@jonesday.com

==========
This e-mail (including any attachments) may contain information that is private, confidential, or protected 
by attorney-client or other privilege.  If you received this e-mail in error, please delete it from your system 
without copying it and notify sender by reply e-mail, so that our records can be corrected.
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Aaron

Thank you for your note.  To follow up on one point you make below – I can confirm that the production we are 
making today and tomorrow includes the complete forensic collection from all six ASPE custodians, absent 
documents withheld for privilege.  

I also want to clarify the Division’s intent with respect to documents withheld for privilege. We believe that it is 
premature to commit to a specific process for a secondlevel review of documents withheld for privilege 
because we do not yet know the volume of HHS/CMS documents that we will need to address.  Once we have a 
better sense of the volume, we can determine which approach will most efficiently and effectively deal with the 
privileged documents, including affording the Special Master an opportunity to hear any challenges to 
documents we withheld.

Please let me know if you have any questions.

Ryan

From: Aaron Healey [mailto:ahealey@jonesday.com] 
Sent: Tuesday, September 20, 2016 1:20 PM
To: Danks, Ryan; Mahr, Eric (ATR)
Cc: Ausra O Deluard; astor Heaven (Humana); Wilson, Christopher (ATR); Welsh, Eric (ATR); Geoffrey S Irwin; 
Van Arsdall, Michael; Nathaniel G Ward; Mucchetti, Peter; Paula Render; Richard Levie; Richard Levie; Christina 
Calce
Subject: RE: U.S. et al. v. Aetna Inc., et al, 1:16-cv-1494 (D.D.C)--Meet & Confer re: Information on Privilege 
Review Process Follow-up

Ryan:

Thank you for the time this morning.  Below is defendants' summary of the representations made in responses to 

RE: U.S. et al. v. Aetna Inc., et al, 1:16-cv-1494 (D.D.C)--Meet & Confer re: Information on 
Privilege Review Process Follow-up
"Danks, Ryan" <Ryan.Danks@usdoj.gov> 
to:
Aaron Healey, Mahr, Eric (ATR)
09/20/2016 02:31 PM
Cc:
Ausra O Deluard, "astor Heaven (Humana)", "Wilson, Christopher (ATR)", "Welsh, Eric 
(ATR)", Geoffrey S Irwin, "Van Arsdall, Michael", Nathaniel G Ward, "Mucchetti, Peter", 
Paula Render, Richard Levie, Richard Levie, Christina Calce
Hide Details 
From: "Danks, Ryan" <Ryan.Danks@usdoj.gov> Sort List...
To: Aaron Healey <ahealey@jonesday.com>, "Mahr, Eric (ATR)" <Eric.Mahr@usdoj.gov>
Cc: Ausra O Deluard <adeluard@jonesday.com>, "astor Heaven (Humana)" 
<aheaven@crowell.com>, "Wilson, Christopher (ATR)" 
<Christopher.Wilson5@usdoj.gov>, "Welsh, Eric (ATR)" <Eric.Welsh@usdoj.gov>, 
Geoffrey S Irwin <gsirwin@JonesDay.com>, "Van Arsdall, Michael" 
<MVanArsdall@crowell.com>, Nathaniel G Ward <nward@jonesday.com>, "Mucchetti, 
Peter" <Peter.J.Mucchetti@usdoj.gov>, Paula Render <prender@JonesDay.com>, Richard 
Levie <ralevie@gmail.com>, Richard Levie <RLevie@JAMSADR.com>, Christina Calce 
<ccalce@jamsadr.com>
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our questions from this morning's call.  If we have misstated or misunderstood anything, please let me know.  We 
are providing this summary for purposes of ensuring our understanding of the responsiveness and privilege 
review process, but it does not represent an agreement or a waiver of any objections defendants have or may 
have to these processes.  

DOJ does not yet know what the total number of documents collected from HHS/CMS will be before and 
after processing, and after de-duplication, but will share that information with Defendants when it is 
available. 

DOJ does not yet know what the total number of hits on responsiveness or privilege terms will be.  DOJ is 
adapting the responsiveness search terms for use on Relativity and is still processing collections.  DOJ 
expects to have information on what hits on responsiveness terms and privilege terms late this week or 
early next week. Ryan will follow-up with defendants later this week when DOJ has a better sense of when 
all processing will be complete and this information can be made available. 

DOJ's plan for identifying responsive documents is to apply the search terms, once they are adapted to 
Relativity, and produce all documents that hit on those terms, and which do not hit on its privilege screen 
terms. 

DOJ is taking under consideration defendants' proposal that it provide defendants a statistically 
significant sample of "null set" documents that don't hit on any responsiveness terms to review for 
purposes of establishing the recall rate for the proposed search terms. 

DOJ will be producing documents for ASPE custodians today and tomorrow.  The documents produced on 
9/20 and 9/21 for custodians De Lew, Sheingold, and Frank will include forensically collected files. 
 However, because the list of  responsiveness search terms were not adapted in time for use on Relativity 
to meet this production deadline, they were not applied to these documents.  DOJ did remove from these 
productions obviously non-responsive documents (i.e. domains, transit proposals).  DOJ did apply its 
privilege screen terms to these custodial collections, and documents hitting on those terms will be withheld 
(see below).  

DOJ's process for identifying privileged documents (attorney-client, work product, and deliberative process 
privilege) is not an algorithm but is instead the use of a privilege screen, which are search terms that 
function like the responsiveness terms.  The privilege screen search terms were developed based on 
DOJ's experiencein prior cases (e.g. Deepwater Horizon) and through discussions with HHS.  Documents 
that hit on these terms will be witheld from production.  

Documents that hit on privilege screen search terms are not presently being reviewed by attorneys, and 
there is no firm plan in place to conduct attorneys eyes-on review of these documents going forward.   DOJ 
is awaiting more information on the number of documents that hit on privilege terms to determine what, if 
any, additional review will be  based on the volume and time remaining in the case schedule.

In DOJ's prior experience (e.g. Deepwater Horizon), the use of privilege screen search terms in 
other case was an initial step in a privilege review process that included attorneys' eyes-on review. 

DOJ does not presently have statistics on the precision of its privilege screen/terms process. 

DOJ does not intend to provide defendants their privilege screen terminology even though defendants 
agree that such disclosure will not be used by defendants to argue waiver of work product doctrine 
protection.  DOJ does not consent to in camera review of the privilege screen terminology by the Special 
Master. 

DOJ will provide defendants metrics on number of documents for each custodian in the collection, the 
number of responsive documents by custodian, and the number of responsive documents withheld for 
privilege. 

Page 2 of 3

10/3/2016file:///C:/Users/jp018317/AppData/Local/Temp/1/notesBA3E6C/~web5063.htm

Case 1:16-cv-01494-JDB   Document 133-2   Filed 10/04/16   Page 175 of 210



DOJ will provide defendants a list of final responsiveness search terms, and will confirm what input HHS 
had in making the list.  Defendants asked for input from HHS that validates the linguistics of the search 
terms.  DOJ will provide a comparison of the terms as finalized following HHS review, re-formatting to be 
compatible with Relativity, and confirm whether  HHS's input was provided validate the linguistic accuracy 
of the search terms.  The changes to the search terms to make them compatible with Relativity are likely to 
broaden, not narrow, the terms. 

Again, please let me know if we misunderstood anything. 

Best regards,
Aaron

Aaron M. Healey
Associate 
JONES DAY® - One Firm Worldwide℠
325 John H. McConnell Blvd., Suite 600
Columbus, OH 43215

Mailing Address:  P.O. Box 165017
Columbus, OH  43216-5017

Direct +1.614.281.3947
Office +1.614.469.3939
Facsimile +1.614.461.4198
ahealey@jonesday.com

==========
This e-mail (including any attachments) may contain information that is private, confidential, or protected by 
attorney-client or other privilege.  If you received this e-mail in error, please delete it from your system without 
copying it and notify sender by reply e-mail, so that our records can be corrected.
==========
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1 Attachment

Dear Aaron

Thank you for your email.  Suffice it to say that while Plaintiffs do not agree with all of its characterizations, we 
continue to work toward a solution to address the Special Master’s concerns and will be able to provide a brief 
update at 5.  In the meantime, for everyone’s information, please find attached a copy of the order from United 
States v. Philip Morris Inc. that Judge Levie mentioned yesterday.  The relevant provisions, in section B, begin on 
page 4.

best
Ryan

From: Aaron Healey [mailto:ahealey@jonesday.com] 
Sent: Monday, September 26, 2016 9:39 PM
To: Danks, Ryan
Cc: Ausra O Deluard; astor Heaven (Humana); Christina Calce; Wilson, Christopher (ATR); Mahr, Eric (ATR); 
Welsh, Eric (ATR); Geoffrey S Irwin; Van Arsdall, Michael; Nathaniel G Ward; Mucchetti, Peter; Paula Render; 
Richard Levie; Richard Levie; John M. Majoras
Subject: RE: U.S. et al. v. Aetna Inc., et al, 1:16-cv-1494 (D.D.C)--Meet & Confer re: Information on Privilege 
Review Process Follow-up

Ryan:

We wanted to respond to your note from yesterday after today's update before Judge Levie,  which was helpful 

RE: U.S. et al. v. Aetna Inc., et al, 1:16-cv-1494 (D.D.C)--Meet & Confer re: Information on 
Privilege Review Process Follow-up
"Danks, Ryan" <Ryan.Danks@usdoj.gov> 
to:
Aaron Healey
09/27/2016 03:05 PM
Cc:
Ausra O Deluard, "astor Heaven (Humana)", Christina Calce, "Wilson, Christopher (ATR)", 
"Mahr, Eric (ATR)", "Welsh, Eric (ATR)", Geoffrey S Irwin, "Van Arsdall, Michael", 
Nathaniel G Ward, "Mucchetti, Peter", Paula Render, Richard Levie, Richard Levie, "John 
M. Majoras"
Hide Details 
From: "Danks, Ryan" <Ryan.Danks@usdoj.gov> Sort List...
To: Aaron Healey <ahealey@jonesday.com>
Cc: Ausra O Deluard <adeluard@jonesday.com>, "astor Heaven (Humana)" 
<aheaven@crowell.com>, Christina Calce <ccalce@jamsadr.com>, "Wilson, Christopher 
(ATR)" <Christopher.Wilson5@usdoj.gov>, "Mahr, Eric (ATR)" <Eric.Mahr@usdoj.gov>, 
"Welsh, Eric (ATR)" <Eric.Welsh@usdoj.gov>, Geoffrey S Irwin 
<gsirwin@JonesDay.com>, "Van Arsdall, Michael" <MVanArsdall@crowell.com>, 
Nathaniel G Ward <nward@jonesday.com>, "Mucchetti, Peter" 
<Peter.J.Mucchetti@usdoj.gov>, Paula Render <prender@JonesDay.com>, Richard Levie 
<ralevie@gmail.com>, Richard Levie <RLevie@JAMSADR.com>, "John M. Majoras" 
<jmmajoras@JonesDay.com>

ORDER_45.pdf
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but also confirmed our fears about this production process.  We are shocked by the volume of documents being 
withheld from the CMS/HHS productions based on the privilege screen terms, which are capturing anywhere from 
2/3ds to 3/4ths of all documents hitting on responsiveness terms. We understand the Division faces challenges to 
produce a fulsome, accurate privilege log by October 7 in light of the fact that it is withholding around 1 million 
documents.   However, defendants cannot agree to a process that winnows the universe of documents the 
Division is required to review and log by discarding potentially relevant and responsive materials that will then 
never be reviewed, logged, or produced.  

That said, we will review any specific proposal the Division has to offer as long as it protects defendants' 
legitimate interest in obtaining responsive materials that are currently being held behind the privilege screen.  For 
example, if the Division can offer a prospective revision to the responsiveness terms that can isolate non-relevant 
documents, we are happy to hear it.  We do think it is incumbent on the Division to identify or propose, in the first 
instance, specific--rather than abstract--means to cull out irrelevant materials to both facilitate the Division's 
privilege review and to protect defendants' right to the production of non-privileged, responsive documents that 
are being withheld.

Despite assertions to the contrary, defendants have worked continuously with the Division to facilitate a prompt 
production of the forensically collected material from HHS/CMS.  This included working with the Division to 
winnow custodians,  the number of requests that applied to each custodian,  and the date range for the document 
collection.  Further, despite our vigorous objection to the use of search terms in place of predicative coding, we 
supplemented the search terms originally provided by the Division, though we never received any substantive 
feedback or a request to winnow those terms until the issue of logging privileged documents was raised in your 
email yesterday.  Consistent with our practice to date, we continue to be available and willing to discuss 
reasonable solutions that adequately protect our legitimate right to obtain this discovery. 

Further, defendants reiterate our prior offer to the Division regarding disclosure of the privilege screen terms.  If 
the division discloses the privilege screen terms, defendants would not argue that such disclosure constituted 
waiver of any privilege that may apply to those terms or a broader subject matter waiver.  Given the high number 
of documents that are being captured within the screen terms, we believe the Division should be looking critically 
at its privilege screen in an effort to reduce the volume of documents being withheld.  

Again, if you have specific proposals that address our concerns, please feel free to reach out. 

Best regards,
Aaron M. Healey
Associate 
JONES DAY® - One Firm Worldwide℠
325 John H. McConnell Blvd., Suite 600
Columbus, OH 43215

Mailing Address:  P.O. Box 165017
Columbus, OH  43216-5017

Direct +1.614.281.3947
Office +1.614.469.3939
Facsimile +1.614.461.4198
ahealey@jonesday.com

From:        "Danks, Ryan" <Ryan.Danks@usdoj.gov>

To:        Aaron Healey <ahealey@jonesday.com>, "Mahr, Eric (ATR)" <Eric.Mahr@usdoj.gov>
Cc:        Ausra O Deluard <adeluard@jonesday.com>, "astor Heaven (Humana)" <aheaven@crowell.com>, "Wilson, Christopher (ATR)" 
<Christopher.Wilson5@usdoj.gov>, "Welsh, Eric (ATR)" <Eric.Welsh@usdoj.gov>, Geoffrey S Irwin <gsirwin@JonesDay.com>, "Van Arsdall, Michael" 
<MVanArsdall@crowell.com>, Nathaniel G Ward <nward@jonesday.com>, "Mucchetti, Peter" <Peter.J.Mucchetti@usdoj.gov>, Paula Render 
<prender@JonesDay.com>, Richard Levie <ralevie@gmail.com>, Richard Levie <RLevie@JAMSADR.com>, Christina Calce <ccalce@jamsadr.com>
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Date:        09/25/2016 08:48 AM

Subject:        RE: U.S. et al. v. Aetna Inc., et al, 1:16-cv-1494 (D.D.C)--Meet & Confer re: Information on Privilege Review Process Follow-up

All:

As the Special Master requested, I write to provide an update on our processing and 
post-processing privilege review efforts. In response to the Special Master’s order 
on August 29, the Division began a forensic collection of electronic information 
from 20 custodians at HHS and CMS.  It appears that collection from those 20 
custodians has generated more than 1.6 terabytes of information, which thus far has 
created 8 million files we have had to process. (This number includes files from 
productions that are processing now and will likely increase as we complete that 
work.)

So far, we have made two productions that include files from 6 ASPE and 11 CMS 
custodians.  The files associated with those productions originally totaled 
approximately 3.1 million files.  After de-duplication and screening for obviously 
non-responsive file extensions and other materials, we have produced 326,784 
documents and withheld between 860,000 and 1.1 million documents responsive to 
Aetna’s search terms that triggered a need for further privilege review.  (The 
number of documents withheld for further screening fluctuates as we process 
additional documents, apply deduplication that we did not have time to before, and 
continue our efforts to get “eyes on” as many documents as possible to determine if 
they are responsive, obviously non-responsive, or properly withheld.)

Two observations about what we have found thus far.  Aetna requested – and the 
Special Master ordered – us to provide a “null set” to test the sufficiency of 
Aetna’s search terms.  As you know, we produced the ASPE custodians on Tuesday 
without applying those search terms; therefore, that entire production essentially 
counts as a “null set” in and of itself.  For the CMS materials produced today, we 
can report that Aetna’s search terms hit on approximately 84% of the post-screened 
documents -- of the approximately 185,000 documents available to be produced, more 
than 155,000 were responsive to Aetna's search terms. Given this extraordinarily 
high rate, we believe further testing of the search terms as they are currently 
constituted is unnecessary.

Second, the extraordinary breadth of Aetna’s search terms as they needed to be 
adapted for Relativity is substantially increasing the burden associated with our 
privilege review. For example, search string 6 now returns any document that 
contains the term “Medicare,” which naturally turns up quite frequently in documents 
from the Centers for Medicare and Medicaid Services and from HHS more generally. 
 This in turn dramatically increases the number of documents, including irrelevant 
ones, that we have to review for potential privilege. Many of these documents raise 
legitimate deliberative process privilege concerns.

We believe that the breadth of the search terms, which resulted from the complexity 
of the search strings Aetna proposed and our efforts to apply them as quickly and 
expansively as possible, needs to be addressed. We remain committed--and are working 
actively through this weekend--to do everything that we can to meet the deadline the 
Special Master ordered for production of our privilege log.  However, to give us any 
reasonable chance to do so, we must narrow the number of documents at issue.

I hope to be able to provide an additional update on our production progress on 
Monday morning.

Sincerely,
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Ryan Danks

________________________________
From: Danks, Ryan
Sent: Tuesday, September 20, 2016 2:28 PM
To: Aaron Healey; Mahr, Eric (ATR)
Cc: Ausra O Deluard; astor Heaven (Humana); Wilson, Christopher (ATR); Welsh, Eric 
(ATR); Geoffrey S Irwin; Van Arsdall, Michael; Nathaniel G Ward; Mucchetti, Peter; 
Paula Render; Richard Levie; Richard Levie; Christina Calce
Subject: RE: U.S. et al. v. Aetna Inc., et al, 1:16-cv-1494 (D.D.C)--Meet & Confer 
re: Information on Privilege Review Process Follow-up

Aaron-

Thank you for your note.  To follow up on one point you make below – I can confirm 
that the production we are making today and tomorrow includes the complete forensic 
collection from all six ASPE custodians, absent documents withheld for privilege.

I also want to clarify the Division’s intent with respect to documents withheld for 
privilege. We believe that it is premature to commit to a specific process for a 
second-level review of documents withheld for privilege because we do not yet know 
the volume of HHS/CMS documents that we will need to address.  Once we have a better 
sense of the volume, we can determine which approach will most efficiently and 
effectively deal with the privileged documents, including affording the Special 
Master an opportunity to hear any challenges to documents we withheld.

Please let me know if you have any questions.

Ryan

From: Aaron Healey [mailto:ahealey@jonesday.com]
Sent: Tuesday, September 20, 2016 1:20 PM
To: Danks, Ryan; Mahr, Eric (ATR)
Cc: Ausra O Deluard; astor Heaven (Humana); Wilson, Christopher (ATR); Welsh, Eric 
(ATR); Geoffrey S Irwin; Van Arsdall, Michael; Nathaniel G Ward; Mucchetti, Peter; 
Paula Render; Richard Levie; Richard Levie; Christina Calce
Subject: RE: U.S. et al. v. Aetna Inc., et al, 1:16-cv-1494 (D.D.C)--Meet & Confer 
re: Information on Privilege Review Process Follow-up

Ryan:

Thank you for the time this morning.  Below is defendants' summary of the 
representations made in responses to our questions from this morning's call.  If we 
have misstated or misunderstood anything, please let me know.  We are providing this 
summary for purposes of ensuring our understanding of the responsiveness and 
privilege review process, but it does not represent an agreement or a waiver of any 
objections defendants have or may have to these processes.

 *   DOJ does not yet know what the total number of documents collected from HHS/CMS 
will be before and after processing, and after de-duplication, but will share that 
information with Defendants when it is available.
 *
 *   DOJ does not yet know what the total number of hits on responsiveness or 
privilege terms will be.  DOJ is adapting the responsiveness search terms for use on 
Relativity and is still processing collections.  DOJ expects to have information on 
what hits on responsiveness terms and privilege terms late this week or early next 
week. Ryan will follow-up with defendants later this week when DOJ has a better 
sense of when all processing will be complete and this information can be made 
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available.
 *
 *   DOJ's plan for identifying responsive documents is to apply the search terms, 
once they are adapted to Relativity, and produce all documents that hit on those 
terms, and which do not hit on its privilege screen terms.
    *   DOJ is taking under consideration defendants' proposal that it provide 
defendants a statistically significant sample of "null set" documents that don't hit 
on any responsiveness terms to review for purposes of establishing the recall rate 
for the proposed search terms.
 *
 *   DOJ will be producing documents for ASPE custodians today and tomorrow.  The 
documents produced on 9/20 and 9/21 for custodians De Lew, Sheingold, and Frank will 
include forensically collected files.  However, because the list of  responsiveness 
search terms were not adapted in time for use on Relativity to meet this production 
deadline, they were not applied to these documents.  DOJ did remove from these 
productions obviously non-responsive documents (i.e. domains, transit proposals). 
 DOJ did apply its privilege screen terms to these custodial collections, and 
documents hitting on those terms will be withheld (see below).
 *
 *   DOJ's process for identifying privileged documents (attorney-client, work 
product, and deliberative process privilege) is not an algorithm but is instead the 
use of a privilege screen, which are search terms that function like the 
responsiveness terms.  The privilege screen search terms were developed based on 
DOJ's experiencein prior cases (e.g. Deepwater Horizon) and through discussions with 
HHS.  Documents that hit on these terms will be witheld from production.
 *
 *   Documents that hit on privilege screen search terms are not presently being 
reviewed by attorneys, and there is no firm plan in place to conduct attorneys eyes-
on review of these documents going forward.   DOJ is awaiting more information on 
the number of documents that hit on privilege terms to determine what, if any, 
additional review will be  based on the volume and time remaining in the case 
schedule.
•

    *   In DOJ's prior experience (e.g. Deepwater Horizon), the use of privilege 
screen search terms in other case was an initial step in a privilege review process 
that included attorneys' eyes-on review.
    *
 *   DOJ does not presently have statistics on the precision of its privilege 
screen/terms process.
 *
 *   DOJ does not intend to provide defendants their privilege screen terminology 
even though defendants agree that such disclosure will not be used by defendants to 
argue waiver of work product doctrine protection.  DOJ does not consent to in camera 
review of the privilege screen terminology by the Special Master.
 *
 *   DOJ will provide defendants metrics on number of documents for each custodian 
in the collection, the number of responsive documents by custodian, and the number 
of responsive documents withheld for privilege.
 *
 *   DOJ will provide defendants a list of final responsiveness search terms, and 
will confirm what input HHS had in making the list.  Defendants asked for input from 
HHS that validates the linguistics of the search terms.  DOJ will provide a 
comparison of the terms as finalized following HHS review, re-formatting to be 
compatible with Relativity, and confirm whether  HHS's input was provided validate 
the linguistic accuracy of the search terms.  The changes to the search terms to 
make them compatible with Relativity are likely to broaden, not narrow, the terms.
 *
Again, please let me know if we misunderstood anything.
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Best regards,
Aaron

Aaron M. Healey
Associate
JONES DAY® - One Firm Worldwide℠<UrlBlockedError.aspx>
325 John H. McConnell Blvd., Suite 600
Columbus, OH 43215

Mailing Address:  P.O. Box 165017
Columbus, OH  43216-5017

Direct +1.614.281.3947
Office +1.614.469.3939
Facsimile +1.614.461.4198
ahealey@jonesday.com<UrlBlockedError.aspx>

==========
This e-mail (including any attachments) may contain information that is private, 
confidential, or protected by attorney-client or other privilege.  If you received 
this e-mail in error, please delete it from your system without copying it and 
notify sender by reply e-mail, so that our records can be corrected.
==========

==========
This e-mail (including any attachments) may contain information that is private, confidential, or protected by 
attorney-client or other privilege.  If you received this e-mail in error, please delete it from your system without 
copying it and notify sender by reply e-mail, so that our records can be corrected.
==========
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To:
Cc:
Bcc:
Subject: Fw: U.S. et al. v. Aetna Inc., et al., 1:16-cv-1494 (D.D.C)

From: "Danks, Ryan" <Ryan.Danks@usdoj.gov>
To: Geoffrey S Irwin <gsirwin@JonesDay.com>
Cc: Ausra O Deluard <adeluard@jonesday.com>, Aaron Healey <ahealey@jonesday.com>, "astor 

Heaven (Humana)" <aheaven@crowell.com>, Christina Calce <ccalce@jamsadr.com>, "Wilson, 
Christopher (ATR)" <Christopher.Wilson5@usdoj.gov>, "Mahr, Eric (ATR)" 
<Eric.Mahr@usdoj.gov>, "Welsh, Eric (ATR)" <Eric.Welsh@usdoj.gov>, "Fowler, Jeffrey" 
<jfowler@omm.com>, "Van Arsdall, Michael" <MVanArsdall@crowell.com>, Nathaniel G Ward 
<nward@jonesday.com>, "Mucchetti, Peter" <Peter.J.Mucchetti@usdoj.gov>, Paula Render 
<prender@JonesDay.com>, Richard Levie <ralevie@gmail.com>, Richard Levie 
<RLevie@JAMSADR.com>

Date: 09/30/2016 08:18 PM
Subject: Re: U.S. et al. v. Aetna Inc., et al., 1:16-cv-1494 (D.D.C)

Dear Geoff-

I write to respond to your message from earlier today.  I can confirm that the 
Division is withholding about 1.2 million documents for the deliberative 
process privilege, the attorney-client privilege, and work product protection.

I do not have any further metrics to provide you at this time. Given the 
highly compressed schedule that we have operated under, we have not calculated 
any “precision metrics” or attempted to systematically identify false 
positives.  Given that, as you note, defendants received the ASPE productions 
without any substantive search terms applied, and that the substantive search 
terms “hit” on such a large percentage of CMS documents, we believe that the 
burden involved in calculating such metrics outweighs any conceivable benefit 
to either party.

I will take your other questions back to our team and HHS for consideration.

best
Ryan

On Sep 30, 2016, at 3:57 PM, Geoffrey S Irwin <gsirwin@JonesDay.com<
mailto:gsirwin@jonesday.com>> wrote:

Mr. Danks:

Thank you for providing in writing the HHS proposal that you outlined on 
yesterday's call.  We continue to believe that the only way forward under the 
circumstances is to produce the documents that are being held on deliberative 
process grounds immediately, subject to clawback and without waiver of the 
privilege so that we can use this information to defend ourselves at trial.  
With such little time remaining, I'm afraid the process that you have proposed 
is simply unworkable.  It is also fundamentally unfair to place the burdens of 
identifying responsive, nonprivileged documents on defendants when there 
appears to be no reliable basis for screening these documents in the first 
place.  Given the breathtaking scope of the documents that are being withheld, 
their core importance to the case, and the dwindling time, the prejudice being 
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suffered by defendants is massive.  Days matter at this point.

Your proposal as stated fails to reflect these realities and we cannot accept 
it.  We are nevertheless willing to engage in continuing dialogue so long as 
it appears productive.  To that end, please consider the following requests:

1.  Please provide today, as you indicated on our call this morning, all of 
the metrics that we have requested and that you have previously committed to 
provide about the existing state of the production, including the information 
that we must have to test the efficacy of the search terms (precision metrics, 
identification of false positives, etc).  We still don't have some of the most 
basic information about the production, including the bottom line number of 
documents that are being withheld by your deliberative process screen.

2.  Are you willing to share your deliberative process search terms so there 
is transparency as to what kinds of documents are being withheld, and the 
reasonableness of the privilege claims?

3.  Please provide the new set of substantive search terms that you propose to 
apply to the universe of withheld documents and the justification for using 
new search terms.  By definition, the "subset" will be a smaller collection of 
materials than the documents that were returned by the original search terms.  
What do you propose will be done with that remainder?  It would appear that 
those documents -- captured by the original search terms for responsiveness -- 
would be forever excluded from the production.  That seems problematic for us 
as noone will have reviewed these documents and we have no way of knowing the 
quality or quantity of the information that will be forever lost.  We would 
need the same set of data and metrics as with the original search terms to 
better understand what would be excluded from this additional screen.

4.  We agree with Judge Levie that it does not fit the circumstances to expect 
Judge Levie to bless search terms designed to further reduce the universe of 
deliberative process holdbacks and exclude potentially responsive documents in 
the "narrow sets" you describe below.  How do you propose to deal with those 
documents in the alternative?

5.  Please explain why it is appropriate and fair that you seek to reduce the 
number of documents for your deliberative process review when you produced 
almost a million documents to defendants as long as they hit on the original 
search terms (and in some cases without even applying any search terms) with 
no attorney review or other narrowing to ensure responsiveness.

6.  In connection with the actual inspection, we do not understand many of the 
restrictions that you have imposed, which will hinder our review of the 
documents and force us to proceed at a pace that is inconsistent with the 
volumes and timing.  Please explain why the provisions of the existing 
protective order are insufficient for your purposes, and why we cannot place 
the documents on secure servers where our entire legal team -- including the 
contract lawyers whose tireless efforts allow both sides to complete document 
reviews of this magnitude all the time and who are similarly bound by the 
existing protective order -- in order to review the documents much faster.  
The additional limitations that you seek to place on the exercise (our 
inability to take notes, or even discuss the information [with each other?]) 
are excessive and raise serious questions as to how we would ever get this 
completed.

7.  Why are we limited to 100 documents, and why would there be any limitation 
at all?  To the extent that it relates to the time required to assess the 
privilege claims, our position is that this is a fundamental defect in this 
process and not one of defendants' making.  Regardless, the net result to 
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defendants is a tiny trickle of documents that will mean the vast majority of
withheld documents will never be reviewed by anyone.

8.  While I don't see it in your proposal, I understood from our call 
yesterday that the government would only be willing to proceed in this manner 
if defendants agree (or Judge Levie orders) that this process absolves the 
government of any past conduct and immunizes it against motion practice based 
on actual prejudice to defendants.  If I misunderstood that, please let me 
know, but is that still a pre-condition for your proposal?

9.  Would you be willing, right now, to provide us with a statistically 
significant sample set of withheld documents, randomly chosen, so that the 
defendants and Judge Levie can get a sense of the reasonableness of the 
privilege claims you are making?

Any information you can provide is appreciated.

Geoff

Geoffrey S. Irwin
Partner
JONES DAY® - One Firm Worldwide�<http://www.jonesday.com/>
51 Louisiana Avenue, NW
Washington, DC  20001-2113
Office +1.202.879.3768
gsirwin@jonesday.com<mailto:gsirwin@jonesday.com>

From:        "Danks, Ryan" <Ryan.Danks@usdoj.gov<mailto:Ryan.Danks@usdoj.gov
>>
To:        Geoffrey S Irwin <gsirwin@JonesDay.com<mailto:gsirwin@jonesday.com
>>, "Mucchetti, Peter" <Peter.J.Mucchetti@usdoj.gov<
mailto:Peter.J.Mucchetti@usdoj.gov>>
Cc:        Ausra O Deluard <adeluard@jonesday.com<mailto:adeluard@jonesday.com
>>, Aaron Healey <ahealey@jonesday.com<mailto:ahealey@jonesday.com>>, "astor 
Heaven (Humana)" <aheaven@crowell.com<mailto:aheaven@crowell.com>>, Christina 
Calce <ccalce@jamsadr.com<mailto:ccalce@jamsadr.com>>, "Wilson, Christopher 
(ATR)" <Christopher.Wilson5@usdoj.gov<mailto:Christopher.Wilson5@usdoj.gov>>, 
"Mahr, Eric (ATR)" <Eric.Mahr@usdoj.gov<mailto:Eric.Mahr@usdoj.gov>>, "Welsh, 
Eric (ATR)" <Eric.Welsh@usdoj.gov<mailto:Eric.Welsh@usdoj.gov>>, "Van 
Arsdall, Michael" <MVanArsdall@crowell.com<mailto:MVanArsdall@crowell.com>>, 
Nathaniel G Ward <nward@jonesday.com<mailto:nward@jonesday.com>>, Paula 
Render <prender@JonesDay.com<mailto:prender@jonesday.com>>, Richard Levie 
<ralevie@gmail.com<mailto:ralevie@gmail.com>>, Richard Levie 
<RLevie@JAMSADR.com<mailto:RLevie@jamsadr.com>>, "Fowler, Jeffrey" 
<jfowler@omm.com<mailto:jfowler@omm.com>>
Date:        09/29/2016 06:50 PM
Subject:        RE: U.S. et al. v. Aetna Inc., et al., 1:16-cv-1494 (D.D.C)
________________________________

Judge Levie and all-

Please find below a more detailed description of the United States’s proposal 
with respect to an inspection and review procedure for HHS/CMS documents.

thank you,
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Ryan

•         Working with attorneys from HHS, the Department of Justice would 
establish a “Review Set” consisting of a subset of the documents withheld from 
the HHS and CMS forensic productions.  The Review Set would include only those 
documents that respond to revised substantive search terms that the DOJ would 
provide to the Defendants and the Special Master.  The Review Set would 
exclude:
o   Documents that fall before January 1, 2013, and
o   Documents that respond to a list of search terms designed to remove narrow 
sets of documents that are either highly sensitive and non-responsive to the 
issues in the case, or are subject to attorney-client privilege, work product 
protection or deliberative process privilege.  The DOJ would share this list 
of search terms in camera with the Special Master.

•         Attorneys from the Defendants would then have an opportunity to 
inspect the Review Set, subject to the following conditions:
o   The Review Set would be placed on a server maintained by the United 
States’ vendor.
o   Review of documents within the Review Set would take place in a location 
in a DOJ building or one operated by its vendor.
o   No copying, printing, emailing, exporting, photographing or transmittal of 
documents or information from the Review Set would be permitted. No note 
taking would be permitted. Persons with access to the Review Set would agree 
to refrain from using “Print Screen” or the Snipping Tool, or any other 
technologies, to capture images of documents that are being reviewed.

•         Access to the Review Set would be restricted to only designated 
outside counsel for the Defendants.  Each attorney who is given access to the 
Review Set would sign a Confidentiality Agreement providing that:
o   They would be bound by the protective order;
o   They would not use any information acquired from the Review Set for any 
purpose outside the litigation; and
o   They would not discuss, transmit, or share in any way any information 
acquired from the Review Set unless authorized to do so by HHS or the Special 
Master, pursuant to the structure organized below.

•         Attorneys for the Defendants would be permitted to identify up to 
100 documents per day from the Review Set that they believe are relevant and 
not subject to any privilege or work product protection.  Within [48] hours 
(not including weekends, or federal or religious holidays), the DOJ/HHS would 
then review the identified documents for privilege.

•         Any document that the DOJ/HHS agrees would not subject to a 
privilege claim would be produced to the Defendants subject to the Protective 
Order.

•         If the DOJ/HHS determined that the document was privileged, then the 
matter would be presented to the Special Master for review.  Before any 
document would be presented to the Special Master for review, a final 
determination of privilege would be made by [an HHS Reviewing Official TBD] 
with respect to that specific document.

•         After receiving authorization from [an HHS Reviewing Official TBD], 
DOJ/HHS would submit documents to the Special Master for in camera review, 
along with any related materials necessary for context.  The Special Master 
would then determine whether the asserted privilege applied to the document at 
issue.  The Special Master may hold argument concerning the issue at any 
party’s request if he concludes that the argument would assist his 
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determination.

•         If the Special Master found that the document was not protected by 
the asserted privilege or work product protection, then the document would be 
produced pursuant to the Protective Order.  If the Special Master found that 
the document was protected by the asserted privilege or work product 
protection, then DOJ/HHS would log the document on a formal privilege log.

From: Geoffrey S Irwin [mailto:gsirwin@JonesDay.com]
Sent: Wednesday, September 28, 2016 2:08 PM
To: Mucchetti, Peter
Cc: Ausra O Deluard; Aaron Healey; astor Heaven (Humana); Christina Calce; 
Wilson, Christopher (ATR); Mahr, Eric (ATR); Welsh, Eric (ATR); Van Arsdall, 
Michael; Nathaniel G Ward; Paula Render; Richard Levie; Richard Levie; Danks, 
Ryan
Subject: Re: U.S. et al. v. Aetna Inc., et al., 1:16-cv-1494 (D.D.C)

Thank you, Peter, we appreciate the continuing dialogue with HHS and hope you 
can reach agreement to release the documents.  In your conversations with HHS, 
I would ask that you please be mindful of our fundamental concerns as to the 
specific "inspection" procedures at play in Tobacco, and the volumes and very 
different time constraints involved here.  If HHS is willing to allow 
inspection, we think the documents should just be produced subject to clawback 
so we can start working with them immediately.  The principles are the same.

Judge Levie, I enclose a courtesy copy of the motion to compel that we just 
filed (in its entirety as a standalone .pdf, as well as a Word version of the 
motion and .pdfs of the exhibits), again because we may very well need an 
adjudicated resolution here and time is so short.  I am prepared to discuss as 
much or as little of this as needed on tomorrow's call.

Regards.  Geoff Irwin

Geoffrey S. Irwin
Partner
JONES DAY® - One Firm Worldwide�<http://www.jonesday.com/>
51 Louisiana Avenue, NW
Washington, DC  20001-2113
Office +1.202.879.3768
gsirwin@jonesday.com<mailto:gsirwin@jonesday.com>

From:        "Mucchetti, Peter" <Peter.J.Mucchetti@usdoj.gov<
mailto:Peter.J.Mucchetti@usdoj.gov>>
To:        Ausra O Deluard <adeluard@jonesday.com<mailto:adeluard@jonesday.com
>>, "astor Heaven (Humana)" <aheaven@crowell.com<mailto:aheaven@crowell.com
>>, "Wilson, Christopher (ATR)" <Christopher.Wilson5@usdoj.gov<
mailto:Christopher.Wilson5@usdoj.gov>>, "Welsh, Eric (ATR)" 
<Eric.Welsh@usdoj.gov<mailto:Eric.Welsh@usdoj.gov>>, Geoffrey S Irwin 
<gsirwin@JonesDay.com<mailto:gsirwin@JonesDay.com>>, "Van Arsdall, Michael" 
<MVanArsdall@crowell.com<mailto:MVanArsdall@crowell.com>>, Nathaniel G Ward 
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<nward@jonesday.com<mailto:nward@jonesday.com>>, Paula Render 
<prender@JonesDay.com<mailto:prender@JonesDay.com>>, Richard Levie 
<ralevie@gmail.com<mailto:ralevie@gmail.com>>, Richard Levie 
<RLevie@JAMSADR.com<mailto:RLevie@JAMSADR.com>>, Christina Calce 
<ccalce@jamsadr.com<mailto:ccalce@jamsadr.com>>, "Danks, Ryan" 
<Ryan.Danks@usdoj.gov<mailto:Ryan.Danks@usdoj.gov>>, Aaron Healey 
<ahealey@jonesday.com<mailto:ahealey@jonesday.com>>, "Mahr, Eric (ATR)" 
<Eric.Mahr@usdoj.gov<mailto:Eric.Mahr@usdoj.gov>>
Date:        09/28/2016 11:35 AM
Subject:        U.S. et al. v. Aetna Inc., et al., 1:16-cv-1494 (D.D.C)
________________________________

Dear Judge Levie:

After our 5:00 call yesterday, we spoke with HHS to again pursue the question 
of whether HHS would agree to produce documents for inspection in a manner 
similar to the Tobacco litigation.  HHS needs until noon tomorrow, Thursday, 
to gather its senior clients to discuss this issue and report back to DOJ.  
Consequently, we suggest that we move our 10 am Thursday meeting to sometime 
after noon on Thursday so that we can report on HHS’s position.  Thank you.

- Peter Mucchetti

==========
This e-mail (including any attachments) may contain information that is 
private, confidential, or protected by attorney-client or other privilege.  If 
you received this e-mail in error, please delete it from your system without 
copying it and notify sender by reply e-mail, so that our records can be 
corrected.
==========

==========
This e-mail (including any attachments) may contain information that is 
private, confidential, or protected by attorney-client or other privilege.  If 
you received this e-mail in error, please delete it from your system without 
copying it and notify sender by reply e-mail, so that our records can be 
corrected.
==========
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

' 

) 

N0.301 (;102 

UNITED STATES OF AMERICA, ) Civil Action No. 99-CV-2496 (GK) 
) 

Plain tiff, ) Next 1cbed11led ttppearance: 
) January J.7, 2003 

v. ) 
) (Referred to Special M111ter Levie! 

PHILIP MORRJS, INC.,'' al., ) 
) REDACTED FOR PUBLIC 

Defendants. ) FILING 

REPORT AND RECOMMENDATION #94 OF THE SPECIAL MASTER 
(Joint Dofendants1 Fifth Prlvlleae Challenge! 

Before lhc Specilll Master are Joint Dcfcndanli' 1 Motion 10 Compel the 

Production of Certain Prc-1965 Documents Withheld Based Upon Qualified Deliberative 

Process Claims, Plaintiff's Opposition and Joint Defendanlll' Reply. Upon review of the 

memoranda, and M in CQmera review of the privileged documents submitted by Plaintiff, 

the Special Master reoomm1mds that the Court grant Joint Defendants' Motion. 

J. Procedural History 

On April 1.6, 2002, Joint Defendants identified forty-two documents on Plaintiff's 

privilege logs for potential challenge and requested a meet and confer. Oefs.' Mem. In 

Supp. at 3, citing Bx. 8. The pantes held a telephonic meet and confer durin& which 

Plaintiff withdrew its claima of privilege 119 to twenty-seven dociuncnts. IQ. After 

subsequent discussions, Phllntiffwithdrcw its claims of privilege as to four additional 

'Joint Def011d1nts include Philip Morris Incorporated, R.J. Reynold& Tobacco Company, Brown az 
Williamson Tobacco Corporation (Individually and u 1uccessor by meraer to 1ho American TobPCCQ 
CompAny), LorilllU'd Tobacco Company, Philip Mo1Tis Companies, Inc., Qrltlah American Toba"o 
(l~vetlments) f.ld., Tho Cottncil fbr Tobacco R.e1earch-U.S,A., Inc., and The Tobacco lnstintlo, Inc. 
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documents. kb 

Joint Defendants filed the instant Motion to compel 6 of the 11 documents 1h111 

remained In dispute. With the filing of its Opposition, Plalnlifl' withdrew Its privilege 

claim over DDA028 0130-0131 (Document F). Opp. at 1 n.J. i At issue, then, are the 

followini tlvc documents listed on Pl11intiff's privilege log: HHX003 0134 (Document 

A); HHA606 0041-0042 (Document B); HHX003 0626-0627 (Document C); HHX003 

0623·0624 (Documc1it 0); IU'ld HHA604 0052 (Document E). 

Plaintiff asserts the ~elibcr11tive process privile&e for each challenged document. 

In support of these privilege claims, Plaintiff provides the declar11tion of Dr. Elias A. 

Zerhouni, Director, National Institutes of Health ("Zerhouni Deel."), 

II. Lo11al Staadnrd for Deliberative Process Prlvtle1e 

The deliberative process privileae "protects the declsionmaklna processes of 

N0.301 

government agencies" and "encourages the frank disci1ssion of legal and policy issues" 

by ensuring that agencies are not "forced to operate in a flshbowt. 11 Wolfe v. Department 

oCHealtb & Human Scrvs., 839 F.2d 768, 773 (0,C. Cir. 1988) (1111 bane). The privilege 

has 11 number of purposes: 

it serves to assu.ro that S\lbordinatos within 1111 agcncy will feel free to 
provide the decisianmaker with their uninhibited opinions and 
rccommendadons without fear of later beins subject to public ridicule 
or criticism; to protect 11gainst premature dlsclosu.re of proposed 
policies before they have been finally formulated or adopted; and to 
protect against oonfu9ing the issues and misleading the public by 
dissemination at documents suggesting reasons and rationales for a 
cou.rse of action which were not in fact the Llltimate reasons for the 
11gency•s action. 

1 In addition 10 die Bates range n11mber, Joinr Defendants Identify each doc"ment by le11er dHisnatlon (A· 
P). PlalntlfTtlled the challenged documents ex p(l/'tc and In c<1111en;r with its Opposition and idenlitled each 
documtnt with 1he same lenor th•I Joint Detcndan1s uml 10 challenae lho documents. Hence, In this 
Repon and R.ocommond11lon, tho SptOIAI Maater cites to tho Bates range number for each document, as 
well u lho loner designation ueed by th• panles. 

2 

!;103 
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Coastal States Ou Com. v. Dc:panment ofEner9y, 617 F.2d 8541 866 (D.C. Cir. !980) 

(cltlngJor4anv· Qeparunet)loflustice, 591F.2d753, 772-74 (D.C. Clr.1978) (en 

bane)). 

N0.301 (;104 

"(The agency asserting the privilege] bean the burden of e$tablishing all the 

required clements of the privilege." Mcm. Op. to Order #292 at 2 (citin& Senaic or 

Puerto R.jco y. Pesanment of Justice, 823 F.2d 574, 585 (D.C. Cir. 1987)). In order to do 

so, the agency "m\lSt first establish that the witheld material is both pre-decisional and 

deliberative." W. at 2-3 (china In re Sealed Case, 121F.3d729, 737 (D.C. Cir. 1997); 

sec also Peqolewn Info. Co!J2, y. pepartmqnt oflnter!or. 976 F.2d 1429, 1434 (O.C. Cir. 

I 992); Access &ports y. Plp!lrtmeot of Justice, 926 F.2d 1192, 1194 (O.C. Cir. 1992); 

Formaldehyde Inst. v. Departmcpt of Health & Human Serys., 889 F .2d I 118, 1121 (D.C. 

Cir. 1989). 

The inquiry Into whether the communication is "pre-decisional" looks to whelher 

the document was "prepai-ed in order to assist an agency decisionmaker in arriving at [a) 

decision." Petroleum Info. Com. 1 976 F.2d at 1434 (quoting Beneaotiatlon Dd, v, 

OrummAO Airc[i\ft Engjneetlna Com .• 421 U.S. 168, 184 (1975)), Materials expressly 

Incorporated into a final decision, or iuued In support of a final decision, are not 

considered pre·doclslonal even if created prior to the time the decision is made. The 

reason for this exclusion is that onco the deolsion ii made, lhere ts no longer the concem 

th111 release of the information will chill open and frank discussion within an agency. As 

noted by lhc Supreme Court: 

The probability that an agency employee will be inhibited from freely 
advisin« a dec!aionmakcr for fear that his 11dvlce, if Rdopted, will 
become public Is sli&ht. First, when adopted, the reasoning becomes 
tht.t of agency and becomes Its responsibilhy to defend, Second, 

3 
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agency employtes will generally be encouraged rather than 
discouraged by!publlc knowledge that their policy suggestions have 
been adopted by the agency. Moreover, the public interest in 
knowing the rc11sons for a policy actually adopted by an agency 
supports ... (dl~closlll'c). 

N0.301 (;105 

Btiatol-Mcyers Co. y. FTC, 598 F.2d 18, 24-25 (D.C. Cir. 1978) (quoting NLRB y. Sears. 

Roebuck & Co., 421U.S.1:32, 161 (1965) (emphasis In original)), 
' 

Material is deliberative if it "reflects the give·and·take of the cons~lltative 

process." Coasml S1ates 0$11 617 F.ld al 866. The inquiry into whether m111eri11I is 

deliberative focuses on whether dlaclosurc of material would discourage candid and frank 

discussion within an agency. Access Reports, 926 F .lei 111 119 S ( q~1oting Dudman 

Communjc1tjons v. Pcpartment ofAjrForce, 815 F.2d 1565, 1567·68 (O.C. Cir. 1987)). 

Materials considered deliberative include "recommend111ions, d.ra.l't ctocuments, proposals, 

suggestions, and other subjective documents which reflect the personal opinions of the 

writer rather than the policy of the agency." Coastal Stales Oas, 617 F.ld at 866. 

Material that is :purely fac11.111l is generally not protected by the deliberative 

process privilege. ~PA y. Mink., 410 U.S. 73 (1973). The line between fact 11Dd opinion, 

however, is not always clear, nor is ii disposltlve on the question of whether the m111erlal 

is deliberative. Pettole11m Info. Coll'·· 976 F.2d at 1434. Where the release off11ctu11l 

mateli11l m11y expose the cletiber111ivo process of the 11gency, the lnform11tion f11ll~ with.in 

the privilege. See. e.g., Montrose Chemjcal COf$. v. Ir11jn1 491 F.2cl 63 (D.C. Cir. 1974) 

(a factual summary of evidence proaented at an administrative hearing found to be 

deliberative as the staff attorney :prep11rin& the summary exercised disctrction as to what 

record evidence would be important to the Administrator in making a decision on the 

matter). Also, all "non-exempt portions of a document must be disclosed unless they are 

4 
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inextricably intcmvined with exempt ponions." Mead Data Ccntm!. Inc. y. Department 

ofAjr fon;e, S66 F.2d 2421 260 (0.C. Cir. 1977). Therefore, In deminlning lhi= 

applicability of the privile6;e, the focus is Jess on the nt1t1.1ro of the materials and more on 

the effect that disclosl.ll'e of the materials would have on the ability of the agency to 

cond1.1ct open discussions. Dudman Communications, 81 S F .2d 111 1568. 
I 

The deliberative pr<)coss privilege Is not absolute; rather it is a qualified privilege 

that can be overcome by a atlfficlent showing of need. In re Se&Jed Case, 121 F.ld at 

737. In detennining whether a "sufficient showing" has been made, courts generally 

b11Jance the competing Interests taking Into account factors such as "the relevance of the 

evidence," "the availability of other evidence," 11he seriousness of the litigation," "the 

role of the government," and the "possibility oft\mire timidlcy by government 

employees," Jg. at 737.JS (citations omitted). 

Ill. Arguments of fhe Partlea 

N0.301 

Accordin& to Joint Defendants, the documents at iss11e were all prepared between 

1958 and 1964 and relate to 11the United States' p1.1blic positions rcgardins the heallh risks 

of cigarette smoking (Doc11ments A·D)" and "the United States' 1.1nwillingness to pennit 
, 

a NCI scientis1 to provide experl testimony on behalf of a smoking and health plaintiff in 

I 9S8 (Document E)." Oefs.' Mom, in Supp. at S, Joint Defendants argue that "Plalnlifr s 

claims of deliberative process privilogc fail beca11sc the privilege does not apply to the 

documents withheld baaed on their advanced age or, alternatively, because [their) need 

for s11ch documents overcomes the Oovemment's privilege claims." Mot. at I. 

With resard to Do1:uments A·D, Joint Defendants contend that these documents 

should be produced because "[t)he deliberative process privilege 'is not appropriately 

5 
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asserted,' 'does nol fit,' and 'does not enter the picture at all' when the government's 

deliberations are at issue in the underlying action." l'1. (quoting In re Subpgena puces 

Tecum Served on the Office o:ftbe Comptro!ler gftbe Cumoey. 145 F.3d 1422, 1424, 

N0.301 

1425 (D.C. Cir.), 90 reh'g, 156 F.3d 1279 (D.C. Cir. 1998)). Joint Defendants also claim 

that Plaintiff's privilege assertions for Documents A·D f11il under the balancing test 

because the documents "11ppe11r to contain highly relevant evidence and their release 

would 001 injure the governmental decision-making proce11." Id. al 6.3 

With regard to HHA604 0052 (Document E), Joinl Defendan1s argue that the 

document should be released for two reasons. Firs1, Joint Defendants assen lhat "the fac1 

that this document is more than 44 years old alone dictates that Plaintifr s deliberative 

process privilese claim should fall." l'1. at 13. Second. Joint Defendants argue !hat the 

dociiment "does not appear to reflecl deliberations about government policy making," 

rather than "a single application of 11 general policy about making sovemmcnl employees 

available as witnesses in civil actions In which the United States was not a party." I! 

Joint Defendants claim.that they have "located other documents relating 10 this very nme 

application of the government's policy rcgardina employee·witneases In the History of 

Medlca.I Division of the National Library of Medicine, whioh is open 10 the public." 1'1., 

citing Ex. U. 

In opposition, Phuniift' contends that "Joint Defendants have failed to establish 

11\y basis to overcome the United States' valid assertions of the deliberative proceas 

privilege." Opp. ot 6. Plmnuffstates that while Documents A·D "do relate to the process 

of formulating or reevaluating agency policy with respect to smoking and health.'' the 

1 Joint DofondAnrs con1on" thQI tho olhcr thrco llmors set forth In In i:o Soaled Coe•, 121 F.ld at 737 also 
weigh in favor of clisclo111re. Def&,• Mem. In Supp. at 6 n.4. 

6 
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documents are no1 relevant to the allegations in the complaint because "this case is not 

about the United Stales' conduct." Id. Plaintiff argues Chai 

disclosure of documents protected by this privilege will ultimately have a strona 
chilling effect on gQvernmcntal agencies whether the docume1us arc four or forty 
years old. The basis for the deliberative process privilege ls not one that 
gradually disappears with the passage of lime or with the turnover of government 
employees. 

it at 7. 

In their Reply, Joint Defendants claim that Plaintiff does not dispute and Dr. 

Zerhouni • s Declaration does not address "the age of these documents," "the facr that 
I 

many similar documents rehlting to the very sAme deliberations have been disclosed," 

"the fact that the deliberations have been disclosed to historians who U1en have written 

N0.301 

about them," or "U1e fact that some of the participants themselves hnve published anlcles 

about the deliberations." Reply at 3. Joint Defendants maintain that federal agencies' 

knowledge and dellberat1011s are at Issue and iliat Joint Defendants 

seek only the level playing field the Jaw of privilege requires when, unlike In 
fO.IA actions, the government seeks affirmative relief and ils decisions ate at 
issue, yet it non~theless seeks to deprive its litlgatlon opponents or relcviml 
evidence based upon a qualified privilege that only the government may invoke. 

I!! at 4 ( chatlons omitted). 

IV. DocumenM:iy·Doaume11t Review 

As previously stated, Plalntiff provides the declaration of Dr. Elias A. Zcrhouni, 

Director, National Institutes of Health, In support of Its claims of deliberative process 

privilege. Dr. Zerhouni's Declaration does not address each doc11ment individually. 

Instead, Dr, Zerhouni declarea, In pertinent pan, that: 

On the basis of my personal review of the documents described below Md• 
bricflng as to their contents, I have determined that the docL1ments are confidential 
intra- and inter.agency memoranda, evaluations, notes, Md messagea that contain 

7 
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the opinions and reconunendations of NIH and HHS pcrsoMel, and represent pre
decisional dcllber11tions of NtH and HHS officials responsible for fonnulating 
administrative policy, as well as the opinions on non-decision-making persoMel. 
r have detennined, ihcreforc, that the documents fall within the scope of the 
governmental deliberative process privilege. For this re11aon, l Am assertina this 
claim that the docL1ments described below are privileged from disclosure pursuant 
to Rule 26(b)(I) and (S) of the Federal R11les of Civil Procedure. 

It is customary at NtH and within HHS thnt draft memoranda and other written 
materials coniaininQ the opinions, ideas, recommendations, and ndvicc 11bout 
complex agency decisions are circulated within the aaency and sometimes 
between other ai:enQies and components of HHS before a particula.r decision is 
reached or policy adopted. It is my conclusion that the disclosure of these 
documents would impair NIH's decision-making function because such disclosW'e 
would tend to inhibit the frank and candid discusaions within NIH and HHS, and 
between executive agencies necessary for effective government. Furthennorc, 
such pre-decisional materials may reflect only the views of a few individuals and 
not the actual decisi!m or policy ultiml\tely reached by the aaency. For these 
reasons, NIH considers It essential to Its operations to maintain the confidentiality 
of material that reflects its deliberative pro1;e55es1 pmicutarly with respect to 
sensitive discussions, such 11s the types of documents described below. 

Opp. Ex. A (Zerhouni Deel. ~~ 4-S). 

A. HHX003 0134 (Document A) 

The doc11ment at issue Is a 11one·pnge mcmorandmn from an individual identlt'led 

as L WK• to Dr. Lewis Robbins, thcn·Medlc11l Director wt Chief, Cancer Control 

program, Division of Speci~ Services, Public He11Jth Service." Opp. at 3. Plaintiff 

represents that ihe document "contains typewritten and handwritten statements 

considering the aaency's po~ition regarding whether to take 11 specific action at M 

upcoming conference." W,1 Plaintiff asserts that "[t]he document is predecisional as It ts 

a recommendation for a t\1n1re agency action and dellbcr11tive as the document rel111es to 

'Plaln111f Slates lhll "I1Jltho~ah lhe Unitod S101es Is unable to provide a full name for the au1hor ofd1is 
document, ii Is clear l'rom lhe coni~xt of1h1 document that the a11thor wu an agency employee whl> wu 
involved In form11lailn11 a tpeciflc a11ency decisic>n." Opp. Qt 3 n.S. 

1 The author of th• handwrlncn rcmarlU 15 ldentiflod in the document as "LCR," which corresponds to Dr. 
f,owia Robbina. Opp. at 3, 

8 
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the fonnulation of a specific agency policy then under consideration," W. 

The Special Muter recommends that the Coun overrule Plnintifi' s claim of 

deliberative process privilese for this document. In order for a document to be protected 

by the privilege, it must be both "predecisional" 1111d "deliberative." Coastal S111es Oy, 

617 F.2d at 866. Invocation of1he privilege requires: "(I) a formal claim of privilege by 

the 'head of the department' having con1rol of the requested information; (2) assertion of 

the privilege b111ed on actull.l personal consideration by that official; and (3) a detailed 

specification of the Information for which the privilege is claimed, with an explanation 

why II properly falls within the scope of the privilege." Landry v. Federal Qeposjt Ins. 

s&Ig., 404 F .3d 1125, 113.5 (O.C. Cir. 2000) (citing Northrnp Cow. y. McDonnell 

Douglas Com .• 751F.2d395, 399 (D.C. Cir. 1984)) (emphasis added). 

The agency bears the burden of showing '"what deliberative process is involved, 

and the role played by the documents in issue in the course of U1at process."' M.b!!I 

Andersen & Co. y. IRS, 679 F.2d 254, 258 (0.C. Cir. 1982) (quoting Coastal Sta!ps Oas, 

617 F.2d at 868). "[!Jn order to clUT)' its burden, the a.sency must de$crlbc nol only the 

contents of the document but l\lso enoui:h about its context, viz. the agency's 

decisionmaldng process, to establish that It ls a predecisional part thereof." Safecard 

Servs,, Inc. y. SEC, 926 F.2d 1197, 1204 (D.C. Cir. 1991) (citing BriQtOl·Mcyers, S98 

F.2d at 28 n.20). 

The Special Master docs not believe that Plaintiff has satisfied its burden in 

establishing that the document is entitled to protection. First, the Declaration of Pr. 

Zcrhouni does not specitically address this document, or any of the others, and, thus, 

Plaintiff has failed 10 meet the requirement of submitting "a detailed specification of the 
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' 
infonnation for which the privilege ls claimed, with an explanation why it properly falls 

' 

within the scope of the privileae." Landry, 204 F.3d 111 1135. 

Second, there is no Indication tl~t this document is predecisional and deliberative, 

A document is predeclsionill if"lt was generated before the adoption of an agency 

policy.'' and deliberative if"il reflects the give·and•take of the consultative process." 

Coastal States Gy, 6 I 7 f'.2d at 866. An In camera review reveals that the issue under 

1:onsideration w11.s whether to REDACTED 

REDACTED. SJ§ HHX003 O 134 (Document 

A). On its face, the document appears to ret1ec1 the aaency decision - n11.mcly1 

REDACTED. IQ. Moreover, Dr. Zerho~1ni's Declaration does not state that 

the document is not a final aaency decision. 

In addition, the document does not appear 10 be deliberative. The author "L WK" 

states that REDACTED 

REDACTED. IQ. Dr .. Robbins replies, REDACTED. M: The document does not 

Involve agency personnel "wciahing the pros and cons of agency adoption of one 

viewpoint or another." Cpgta.1 States Oas, 617 F.2d at 866. Instead, the document 

reflects a question and an answer to that question. 

B. HR.A.606 0041-0042 (Document B) 

The doc\lment at issue Is a "\WO·page document from the then-Director of 

Laboratories and Clinics, National Institi1te of Health to the then-Assistant Siirgeon 

OeneraL" Opp. 1114. Accol'ding to Plaintiff, the doc1.1mcnt is enlilled "'Draft of position 

relative to letter to !he President from American Public Health Association, Inc. on health 

10 
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hazards associated with ciguette smoking,"' and states in part: "'The following draft 

represents the position developed with Drs. Endicott and Watt and is forwarded for your 

N0.301 (;112 

consideration.'" 14. (quoting HHA606 0041-0042 (Document B)). Pl11intlffrepresems 

th11t ''[a)s a draft. this document is predeclslonal and it is deUber11tlve bec11use it explicitly 

relates to the development of an agency position 'on health hazards associated with 

cigarette smoking."' !Qi 

The Special M11ster recommends that the Cou.n overrule Plaintiff's claim of 

deliber11dve process privlloao for this document, The privileae "covers 

recommendadons, draft docwnonts, proposals, suggestions. 11nd other subjective 

documents which reflect the pcraonal opinions of the writer rather than the policy of the 

agency." Coastal Sta1es Gas, 617 F.2d at 866. Designation of a document as a "draft," 

however, does not end d1e inquiry. because drafts are not per Si exempt from disclosure 

by the deliberative process privilege. Anhur Andersen, 679 F.2d a1 257. The Court must 

still ascertain whether the document Is deliberative in nature and whether the doc11men1 

lost its predecisional status by vlrtUe of formal or informal adoption as tile 11gency 

position on an issue. Ill. at 257-58, cltbig Cgutal States Oas, 617 F.2d at 866 ("[E)vcn If 

[a] document is predecisionaJ at the time It Is prepared, it can lose that status if it is 

adopted, fonnally or lnfonnally, as the aaoncy position on 11n issue or is used by an 

aaency it its dealings with the p1.1blic. "). 

Plaintiff bu not met its bll!'den In demonstrating th11t the document Is 

predecisional. The generalized Declaration of Dr. Zerho1.1ni, which makes no specific 

reference to this doci1ment, ls equivocal as to whether the document, or any portion 

thereof, wu incorporated into a final version and, hence, became the position of the 

11 
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' ' 

aaency. Dr. Zerhouni attests that "pre-decisional materials (such as the document at 

issue) may reflect only the views of a few Individuals and not the act11al decision or 

policy ultimately reached by the agency." Opp. Ex. A (Zerhouni Deel.~ S) (emphasis 

added). In fact, this is the •11me equivoc11l lan&uage found to be insufficient in Report and 

Recommendation 1191. See Report 11nd Recommendation 1191, adopted by Order 11292. 

As stated In Report and Recommendation #91, it ls incl.llllbent upon Plaintiff, 

through the declarations of its aacncy heads, to affirmatively state whether a draft 

docl.llllent wAS adopted formally or informally as the agency position. See jd.; Order 

#292 at 4.5 r•eecause, as already noted, the Government bears the burden of cstablishinQ 

the privilege, it was appropriate for the Special Master 10 require the Oovemment to meet 

that b1&rden by clearly identifying whether the draft document was adopted formally or 

informally as the aaency position."). Pl11intlff did not do so and, thus, did not sustain Its 

burden In demonstr111lns the predeclslonal nature of the document. 

c. HIPt003 0626·0627 (Document C) 

The document 111 issue is a "two·paee docwncnt from Luther Terry, then-Surgeon 

General, to the then·Secret11ry of the Department of Health, Education and Welfare ... 

entitled 'Proposed Advisory Oroup on Tobacco and Health.'" Opp. at 4 (quoting 

HHXOOJ 0626-0627 (Document C)). Accordlna to Plaintiff, the document "recommends 

that 'the Public health Service reevllluale its position with respect to adverse helllth 

effects of tobacco smoking, 1" and concludes, In pul: "'For a.ti these reasons, I feel the 

need for the best advice I can possibly get.'" 14. (qt1otins HHX003 0626-0627 

(Document C)). Plaintiff represents that "(t]hese statements establish that the docL1ment 

12 
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is both predccisional 11nd d~libcrative as it establishes the need for advice for 

consideration of a future amendment to agency policy." Ia. 

The Special Master recommends that the Court overrule Plaintiff's claim of 

deliberative process prlvlleae for this document. To qualify for protection under the 

privilege, the document must be predecisional and deliberative. petroleum Info. Com .• 

976 F.2d at 1434. However, "even if[a) document is prcdecisional 11t the time it is 

prepared, It can lose that status if it is adopted, formally or informally, as the agency 

position on an issLie or Is u3ed by an Agency it Its dealinas with the public." Coasto! 

States Ou, 6 t 7 F.2d at 866. An In camera review reveals that Dr. Terry proposes the 

R.EDACTli!P REDACTED to assist the Public Health Service with 

reevlluatlng ha position. S,IQ Hl-IX003 0626·0627 (Document C). The generalized 

Decl11ration of Dr. Zerholllll, which makes no reference to this document specificllly, 

does not indicate whether this proposal was adopted by the agency. Thus. Plaintiff has 

not satisfied its burden in e$tablishin11 the predeclsional nature of the document. ~ 

Mom. Op. to Order #2~2 at:4.5, 

D. HHX003 0623°0624 (DHument D) 

N0.301 1;114 

The document at issue Is a "two-page docwnent authored by the then-Acting 

Surseon General to the then-Secretary of the Department of He11lth1 f.d11cation and 

Welfare ... entitled 'Health Hazards ofSmoklns."' Opp. at s. Plaintiff contends that the 

doc1unent ls both predecisional and deliberative because "[t)he then·Acting Attorney 

Oenornal proposes, inter alla, that specific agency action be lakcm in the future and 

s11aae11s that the agency's positions may need to be reevaluated In liaht of newly 

collected scientific evidence." Ia. 
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.. 

The Special Master recommends that the Court ovem~e Plaintiff's claim of 

deliberative process privtleae for this doci1ment. The deliberative process privllese 

applies when a document is both predecisional and deliberative. Coastal S111es Gas, 617 

F.2d at 866. "Plaintiff bears the burden of establishing all of the required elements of the 

privilege." Mem. Op. to Order #292 at 2 (citing Senate of Puerto Rico, 823F.2d111 SSS). 

The Special Master does not believe that Plaintiff has met Its burden. The first 

section of the document, entitled REDACTED solely reflects factual material and 

explains the REDACTED REDACTED with respect to the health 

hazards of smokina. This portion of the document, therefore, is not protected by the 

privilege. See In re Sqa.l1d Case, 121 F.3d 111 737 ("The deliberative process privilege 

does not shield documents that simply state or explain a decision the government has 

already made .. ,");Mink. 410 U.S. at 91 (holding that "pl.lrely factual material" Is 

discoverable if"in a form that Is serverable withoi1t compromising the private remainder 

of !he docwnents"). 

Tho last section.of the document, entitled REDACTED proposes 

REDACTED 

REDACTED. HHX003 0624 (Document 0). Although this portion 

of the docLunent arauably was predecisional when wrinen, there is no Indication that thls 

section retained that status . .SU Coasral Sta1es Gas, 617 F.2d at 866 ("(E]ven if(a) 

document is predccislonal at the lime it is prepared, it CM lose !!ult status if it is adopted, 

formally or Informally, as the agency position on an issue or Is used by an agency it its 

dcalinis with the public."). The generalized Declaration of Dr. Zorhouni, which makes 

no specific reference to this do1:wnent, docs not state whether the proposal was adopted 
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by the: agency. Thus, the document should not be protected by the deliberative process 

privilege. ~ Mem. Op. to Order #292 at 4·S. 

E. HH.\604 0052 (Document E) 

The document at is$ue Is a 11two.paragraph draft letter from the then·Sur&con 

General to Mr. H. Alva BM,Unticld contain(ing] numerous h.ndwritten edits and 

marginalia." Opp. at S. Plaintiff asserts that the document is predecisional because 

N0.301 (;116 

"[t]he document explicitly 1tates that It is a 'draft' and the m1merous edits reflect the 

same." llL. Additionally, Plaintiff contends that "(t]he content of the document retlccts 

that it is deliberative bec11use It rel11tcs to a specific aaency decision, namely. the then· 

Surgeon Oencrnl's preliminary consideration of Mr. Brumtield's request that Dr. Shimkin 

be permitted to serve as 'a professional witness' in a speoitic lawsuit." l.d. 

TI1e Special Master recommends that the Court overrule Plaintifrs claim of 

deliberative process privilege for this document. "The deliberative process privilege does 

not shield documents that s~mply state or explain a decision the government hl\S 11lroady 

made ... " Jn re Sealed Cue, 121 F.3d at 737. Joint Defendants arg1.1e, and the Special 

Master asrees, th11t the document reflects "a slnale application of a aener11l policy abo11t 

making government employees available as witnesses in civil 11ctions in which tho United 

States was not a party." Dofs.' Mcm. In S11pp. at 13. 

With their Motion, Joint Defendants s11bmined "other do1:uments relating to this 

very same application of the government's policy rcgardlna employee-witnesses in the 

History of Medical Division of the National Library of Medicine, which is open to the 

public." Isl.. citing Ex. U. A reviewoflhese documents supports that the "agency 

decision" in the document 11t iHue is one ti1at merely reflects a long-held policy oflhe 
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Public Health Service. - Mot. Ex. U. ln one letter, for example:, Dr. James A. 

Shannon states, "The policy of the Public Health Service has long been that its experts 

should not appear voluntarily in private litigation unless in the judgment of the Surgeon 

Oeneral such participation I• required In the public interest." hl.6 

N0.301 1;117 

Finally, the handwritten note on the document Itself, althoush no1 entirely legible, 

contlnns this flndina. The pote states: REDACTED 

REDACTED rutDACTED. HHA604 OOS2 (Docwnent E). 

Thus, the deliberative procc;ss privilege is inapplicable to the cll111lengcd docwnent. 

V. Conch11lon 

The Special Master believes that the Court should grant in part and deny in part 

Joint Defendants' Motion consistent with the recommendations outlined above. 

Date: i" ~rs \ ~•~9 
Hon. Richard A. Levie (Ret.) 
Special Master 

Unredacted copy delivered by hand and redacted copy by electronic mall 
andfacs/m/ls to: 

Sharon Y. Eubanks, Esq. 
Stephen D. Brody, Esq. 

Redacted copilS delivered by electronic mail and facsimile to: 

Jonathan M. Redgrave, Esq. 
KcMeth N. B11as, Esq. 
Thomas J. Frederick, Esq. 
Leonard A. Feiwus, Esq. 

1 In fQc1, lhls loner Is dQlod two d4y1 41\er the dale of the do"1mont at i11ue and appenr& 10 rel.ie to lho 
same liti&ntion, s4me expen (Dr. Shlmklnl and same requeat b;y Mr. Bnimfield. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

PHILIP MORRIS, INC., et al., 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Civil Action No. 99-CV-2496 (GK) 

Next scheduled appearance: 
January 17, 2003 

[Referred to Special Master Levie] 

FILED 
JAN l 5 2003 

ORDER#~6o 
NANCY MAYER WHITIINGTON, CLERK 

U.S. DISTRICT COURT 

Before the Court is Report and Recommendation #94 of the Special Master. 

Upon consideration of Report and Recommendation #94, and there being no objection 

thereto, it is this*'of January, 2003: 

ORDERED that Report and Recommendation #94 of the Special Master be and 

hereby is adopted; and it is 

141002 

FURTHER ORDERED that Joint Defendants' Motion to Compel the Production 

of Certain Pre-1965 Documents Withheld Based Upon Qualified Deliberative Process 

Claims be and hereby is granted; and it is 

FURTHER ORDERED that Plaintiff shall produce the following Bates ranges 

of documents to Joint Defendants within five (5) days of the date of this Order: 

HHX003 0134 
HHA606 0041-0042 
HHX003 0626-0627 

§ 
"' 0 

"' ... 
/q o(q ~ 
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HHX003 0623-0624 
HHA6040052 

Copies served upon: 

Hon. Richard A. Levie (Ret.) 
Sharon Y. Eubanks, Esq. 
Jonathan M. Redgrave, Esq. 
Leonard A. Feiwus, Esq. 

141003 

sa{e/!,efJ,~ 
United States District Judge 
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