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BELLO I WELSH LLP 

John F. Welsh, Esq. 

Direct: 617. 247. 8476 
jwelsh@bellowelsh.com 

Marianne D. Short 
Executive Vice President and 
Chief Legal Officer 
UnitedHealth Group 
9900 Bren Road East 
Minnetonka , MN 55343 

/ 

125 Summer Street 
Suite 1200 
Boston, MA 02110 

December 28, 2018 

Re: Mr. David Smith / Optum 

Dear Ms. Shmi: 

/ 

Main: 617.247.4100 
Fax: 617.247.4125 
bellowelsh.com 

This fom represents Mr. David Smith concerning the matters referenced in your letter 
dated December 1, 2018. All fmiher communications regarding Mr. Smith should be directed to 
me or my colleague Justin Engel. 

Mr. Smith has fully complied with all lawful obligations owed to Optum. Below I will 
explain why I believe this to be the case, and then suggest potential resolution which I am 
hopeful should resolve the matter. 

1. Optum and ABJ Are Not Competitors. 

Optum basically consists of three businesses: pharmacy benefit management (Optum 
Rx), health care delivery and management, and data analytics (Optumlnsight). Mr. Smith's new 
employer, TCorp62018 LLC ("ABJ") , is an independent organization that is focused on creating 
better health outcomes , increased patient satisfaction , and lower costs for Amazon, Berkshire 
Hathaway , and JPMorgan Chase employees and their dependents. The goal is to create better 
models of care that can be scaled widely and make getting the right care simpler. The Company 
is an independent LLC that is separate from its three founding companies - Amazon, Berkshire 
Hathaway , JPMorgan Chase ("the Company Founders") - and the Company Founders dedicate 
resources the Company needs for the Company to be a success. At this point, the Company is 
focused exclusively on Amazon , Berkshire Hathaway and JPMorgan Chase employees and their 
families. 

ABJ has no products. ABJ does not compete for business with Optum and, to Mr. 
Smith's knowledge , has no plans to do so. Rather, ABJ will pminer with companies like Optum 
to help Amazon, Berkshire Hathawa y and JPMorgan Chase employees better connect with the 
medical services they need. Optum is well-aware of these facts. Optum ' s own Head of Strategy 
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has openly stated that ABJ "is more likely a customer than a competitor. " This observa tion is 
accurate , and dispositive of Optum 's non-competition claim. 

Your letter states that "publicly available media releases " indicate that ABJ intends to 
"manage prescription benefits , srup prescriptions , open primary care clinics and develop/sell 
software that mines data from digitized patient records. " Please double-check your sources: 
these media references are to Amazon, and are not references to ABJ. Again , these are separate 
entities and Mr. Smith will be employed by ABJ, not Amazon. Thus , your entire non
competition argument rests on a mistaken premise. 

2. Mr. Smith Has Not Misappropriated Optum Confidential Information. 

Your letter makes several allegations of misappropriation of confidential information 
against Mr. Smith. Again, you are mistaken and these claims are without merit. 

a. Off-Site Meeting Attendance. Your letter posits that an "acute" example of Mr. 
Smith ' s alleged improper conduct was his attendance at an all-day strategy session, when rus 
resignation was "imminent ". Since Mr. Smith had not received his job offer from ABJ yet, the 
offer was not imminent at that time , but rather speculative . It was completely appropriate for 
Mr. Smith to continue working diligently for Optum until the offer was received and accepted, 
which is precisely what he did. This would include active participation in an off-site meeting 
which Mr. Smith helped prepare and present. Moreo ver, although your letter implies the offsite 
strategy session was a highly significant eve nt, the plain fact is that similar strategy sessions 
occuned every three months or so, and Mr. Smith was already privy to much of what was 
discussed at the December 2018 off-site in the regular course of his duties. 

b. Alleged Electronic Misappropriation. The allegation concerning alleged 
misappropriation of documents is similarly unfounded. 

Your letter states that misappropriation occuned on three specific dates: November 19, 
December 4 and December 10, 2018. Mr. Smith possesses only one email sent from his Optum 
account to his personal Gmail account: it is dated November 19, 2018 . It is an email chain with 
a slide deck attachment sent to Mr. Smith and other strategy team members. Mr. Smith 
forwarded it to his personal email account to save a copy of his photograph (his "headshot " 
pmirait) that appeared on the back slide. If you reviewed the email that transm itted the slide 
deck to the strategy team, you will recall it made specific reference to the headshots as being the 
reason for the distribution. This email, which remains in Mr. Smith 's email account and has not 
been shared with any third party, will be deleted once Optum so instructs. 

As to the two other dates referenced in your letter, Mr. Smith possesse s no emails from 
Optum on those dates. 

As you know, Mr. Smith left his Optum laptop with the Company when he was placed on 
administrat ive leave. As that laptop will show, from time to time he would forward emails from 
Optum to his per sonal account. Those email s which pertained to Optum business were 
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read/worked on at home and then deleted. Often that occurre d in the contex t of a vacation or 
when he wou ld be away on a weeke nd. The others were personal emails unrelated to Optum 
( often tran smittal s of personal documents scanned at work). 

b. Alle ged Misappropr iation of Paper Documents. Your letter suggests that your 
misappropriation allegation may rest on the fact that Mr. Smith printed out various documents 
which you speculate may have been removed from Optum and disclosed without autho rizat ion to 
third paiti es. Once again, what you surm ise and allege is mistaken. 

Mr. Smith routinely printed documents and worked using hard copy documents. This 
was the case up to the point he was placed on administrative leave. Any Optum documents 
printed out by Mr. Smith were pait of his work for Optmn and were left at Optum. 

To be clear , Mr. Smith has no hard or electronic copies of any Optum confidential 
document s. He did not print-out and remove confide ntial Optum documents to his home. He 
has shared no Optum confidential documents with ABJ or any third part y except as authorized 
by Optum during the course of his employ ment. He is willing to sign an affidavit attesting to 
these facts. 

3. Talking with Other Employees . 

Optum asserts that Mr. Smith talked with colleagues about matters outside his areas of 
responsibility , and that thi s connote s an intent not to comp ly with post-employment restrictive 
covenants. Your assertion reflec ts a lack of apprec iati on of what the Optum strategy team 
members routinely do in the course of their j obs as well, again, a misunderstanding that ABJ is a 
competitor of Optum. The strategy teain continually talks among themselves and with other 
Optum colleagues about a wide range of business issues and concept s. They use each other as 
sounding boards, to get different per spect ives on issues they are thinking through, and to 
collaborate . These discussions in no way dem onstrat e that Mr. Smith was or is planning to 
breach his non-compe te obligations. 

If you provide specific inform ation concerning these alleged communications with 
Optum empl oyees (names, date and topic s di scussed - the more specific, the better) , Mr. Smith 
will endeavor to provide additional information conce rnin g the communic ations. He can state 
now , categor ially , that he did not engage in any such cornnrnnication at Optum for any purpo se 
other than advanc ing Optum's business interests . 

4. Non-So licitation. Mr . Smith will not solicit any Optum employees to leave 
Optum or to join ABJ for the restricted period. 

5. Info1mation Reque sted. 

You have asked for various facts concern ing Mr. Smith 's hire by ABJ. 
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Mr. Smith submitted an on-line application to ABJ on September 28, 2018 on his own 
initiative. He received an acknowledgement of receipt but no contemporaneous expression of 
interest. On October 18, 2018, an ABJ representative contacted Mr. Smith through Linkedln. 
This reach-out by ABJ was unrelated to the electronic application submitted in September. Mr. 
Smith spoke with or interviewed with AB.T officials on October 22, 23, and 29 and on November 
2,20 18. 

On December 6, 20 18, at about 3 or 4 p.m. , Mr. Smith received a brief cell phone call 
advising him that he would be receiving an offer from ABJ. On December 7, 2018, Mr. Smith 
received an offer letter from ABJ. He signed and returned the ABJ offer letter on December 11, 
2018. 

Mr. Smith advised Nick Seddon that he had accepted the ABJ offer on December 11, 
20 18. Believing that this communication should be done in person, he advised Mike Weisse! and 
Steve Wollen of his acceptance of ABJ' s offer on December 13 when they returned to the office 
from an out of town engagement. The communications with these managers were cordial and 
professional. Regret was expressed that Mr. Smith was leaving, and the hope to collaborate in 
the future was briefly discussed. Mr. Smith focused on transitioning his duties the remainder of 
the day, until he was later advised at about 3:30 p.m. that he was being placed on administrative 
leave and told to leave the building. 

Mr. Smith has not been given an ABJ job description. He expects that his initial tasks 
will be in-depth research focused on the delivery and costs of health care for the over one million 
individuals covered by the health plans of Amazon, Berkshire Hathaway and JPMorgan Chase. 
His start date was set for January 2, 2019 but has been postponed so that the corporate parties 
may speak directly on January 2 and address your concerns. He is uncertain , at this point, of his 
exact start date. 

Your request for assurance in paragraph 8 of your letter is problematic due to the 
ambiguous use of the term "related." Interpreted broadly, your letter 's description of proscribed 
activities encompasses the entirety of health care. 

To be sure, Mr. Smith will not use or disclose Optum confidential infonn ation, 
proprietary inform ation or trade secrets. He will exclude himself from any conversation, 
meeting, assignment or other circumstance that would involve the use or disclosure of such 
Optum information. 

ABJ has also instructed Mr. Smith, and all of its employees, to safeguard and not use 
confidential information of former employers in the perfonnance of their ABJ duties. ABJ has 
specifica lly instructed Mr. Smith to follow the guide lines set forth in the above paragraph. 

You have asked for a clear identification of "United Health" docwnents in Mr. Smith's 
possession. He has the email chain containing his headshot pmirait , he has a few of his own 
personnel documents, and some publicly filed United Health reports. He has no other Optum ( or 
United Health) docwnents in his possession. He will execute an affidavit attesting to these facts. 
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Lastly, as to solicitation of Optum employees, Mr. Smith has and will continue to abide 
by all his post-employment restrictive covenants, including his non-solicitation obligation 
pert aining to Optum employees. For the avoidance of ambiguity on this issue, Mr. Smith will 
not participate in any respect during the restricted period in any ABJ interview or hire of Optum 
employee s. 

6. Mr. Smith 's Requests. 

It is our hope that upon review of the above information, Optum will accept the 
explanations and representations made above and withdraw its protest of Mr. Smith 's 
employment by ABJ on the terms outlined. However , given the ongoing possibility of litigation 
I am constrained to make two requests on Mr. Smith 's behalf. 

First, on behalf of Mr. Smith, I request a full and complete copy of his entire "personnel 
record" pursuant to Mass. Gen. Laws Chap. 149, Section 52C ("Section 52C"), the 
Massachusetts' personnel record statute. Section 52C requires that all requested docum ents be 
produced within five business days of your receipt of this request. 

Section 52C specifies that a record kept by an employer that identifies an employee, to 
the extent that the record is used or has been used, or may affect or be used relative to that 
employee's qualifications for employment or disciplinary action. Thus, we specifically request 
all documents that were used and relied on in determinin g to place Mr. Smith on administrative 
leave and tenninat e him and all those documents related to the allegations of fiduciary breach 
referenced in your letter. I request that this production be supplemented if Optum discovers any 
other documents that they believe Mr. Smith has wrongfully taken. 

Third, your letter raises the unf01tunate possibility of litigation between the parties if Mr. 
Smith's status is not addressed and resolved expeditiously. In these circumstances , United 
Health/Optun1 is legally required to take immediate, affirmative steps to preserve and maintain 
all hard copy or electronic documents that may in any respect be relevant to Mr. Smith 's 
employment , his placement on administrative leave and termination , and the allegations raised in 
your letter. Pursuant to this legal preservation of records requirement , Optum must save the 
forensic analysis upon which its misappropriation allegations are based as well as all relevant 
metad ata . Optum must also preserve and maintain all internal documents pertaining to ABJ and 
its competitive posture vis-a-vis Optum. Lastly, Optum must preserve records showing the 
former employers of recently hired United Health and Optum employees over the past year, as 
well as the subsequent employers of departing Optum employees during that san1e period. 
Optum is required to suspend any routine document retention/destruction policies and place a 
"litigatio n hold" to ensure the preservation of all relevant documents, including electronically 
stored inforn1ation that refers or relates to the above referenced subject. 
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Please do not hesitate to contact me if you have any questions concerning the foregoing. 
It is my hope that we have provided the necessary information to allow an amicable reso lution of 
Optum 's concerns. 

Enclosure 
cc: Erica M. Davila , Esq. 

Michael Sheehan ., Esq. 
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December 7, 2018 

Via email: dave.smith49@gmail.com 

PERSONAL AND CONFIDENTIAL 

Mr. David W. Smith 
3 Rangeley Road 
Newton, MA 02465 

Dear Dave: 

Tcorp62018 LLC ("the Company") is pleased to offer you the full-time position of 
Director, Product Strategy and Research, reporting to Jack Stoddard, Chief Operating Officer , 
with a proposed start date of January 2, 2019. This offer is conditioned on the successful 
completion of a background screen and references. We are excited about the prospect of you 
joining our team and look forward to the addition of your professionalism and experience to 
help the Company achieve its goals. 

Your salary will be paid at an initial rate of $12,500.00 semi-monthly ($300,000.00 
annualized). You will be paid in accordance with the Company 's normal payroll practices as 
established or modified from time to time . Currently, salaries are paid on a semi-monthly 
basis. You will be eligible to participate in benefits programs to the same extent as, and 
subject to the same terms , conditions and limitations applicable to , other employees of the 
Company of similar rank and tenure. A Benefits Overview is attached. 

The Company requires you to verify that the performance of your position at 
Tcorp62018 LLC does not and will not breach any agreement entered into by you prior to 
employment with the Company (i.e., you have not entered into any agreements with previous 
employers that are in conflict with your obligations to Tcorp62108 LLC). Please provide us 
with a copy of any such agreements. You will also be required to sign an Employee 
Confidentiality and Assignment Agreement as a condition of your employment with the 
Company. A copy of this agreement is attached. 

Moreover, please provide us in electronic onboarding, for purposes of completing the 1-
9 form, sufficient documentation to demonstrate your eligibility to work in the United States. 

The above terms are not contractual. They are a summary of our initial employment 
relationship and are subject to later modifi cation by the Company . Your employment with 
Tcorp62018 LLC will be "at-will ," meaning that either you or the Company may terminate your 
employm ent relationship at any time, for any reason , with or without prior notice. The 
Company has found that an "at-will" relationship is in the best interests of both the Company 
and its employees. 
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Mr. David W . Smith 
December 7, 2018 

Page two 

We are very interested in having you join the Company. We look forward to receiving a 
response from you within five days acknowledging that you have accepted this offer of 
employment. 

AAG/nbb 
Enclosures 

ACCEPTED: 
ln OocuS igned by: 

L£:~ 3F~::~ 
Employee Signature 

Sincerely, 

[dg:::by: 
At 1 

Dli_FD~53294CC.d. 
u A. \.;Jawan e 

Chief Executive Officer 

12/ 11/20 18 

Date 
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