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To be honest, when we wrote the last fact-sheet at the end of April, we were not optimistic that the
EIDL would be open to farms in the near future. Therefore, we didn’t spend a lot of time analyzing the
program for you. But, never say never, because like a monster in a horror movie — just when you think
it's down for the count —the EIDL is back! Last Monday the 4™ the SBA application portal for EIDL
opened again, for farms only. This fact sheet provides more information about the EIDL program. We
also want to go over some PPP program updates, including availability of the program and changes to
how monthly average wages are calculated for seasonal employers (to the benefit of NYS farms).

PPP Update - It’s not too late to apply!

According to the Wall Street Journal on Friday, May 8%, SBA reported on 5/8/20 that only 40% of the
second round of Paycheck Protection Program (PPP) funding had been obligated. Therefore, farms that
are on the fence about applying still have time to take advantage of this program. It seems that several
things have happened to make the funding more available. First, the program in the second round was
made much less attractive to large, publicly traded companies. According to the SBA report, the average
loan size in the first round was $210,000 and in the second round it is only $73,000, indicating that this
second round has done a better job reaching small businesses. Second, it turns out that many
applicants had PPP applications in at multiple banks to increase their odds of success. As these
duplicate applications come to light, more funding that was formerly thought to be obligated is freed up.
More large companies have returned the PPP funds that they received, due to new guidance from the
Treasury Department. Finally, some firms are deciding that they are less interested in the loan program
as questions about how much of the loan will be forgivable arise or those who needed it most have
already applied for PPP funding.

More changes to the PPP are likely to take place, and some may be to your advantage. For example,
because many businesses are not able to fully open, and therefore can’t hire back their workers soon,
there is Congressional pressure to increase the percentage of utilities, interest and rent that can be
forgiven. The SBA Inspector General Mike Ware issued a report on the PPP on May 8™, 2020 which was
critical of the SBA restrictions added to the PPP requiring 75% of the forgivable portion of the loan to be
used for payroll. He stated that this restriction puts an unintended burden on borrowers, and that “tens
of thousands of borrowers would not meet the 75% threshold.” In the report, Ware recommended that
the SBA "evaluate the potential negative impact to borrowers" regarding the percentage of loan
proceeds eligible for forgiveness and update the requirements, as necessary. "It may be important to
consider that many small businesses have more operational expenses than employee expenses," he
said. The report can be found at https://www.sba.gov/sites/default/files/2020-05/SBA OIG Report 20-

14 508.pdf.
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Should you apply? Most of you will be paying salary and fringe (for yourself at least), utilities, interest
and rent for the 8 weeks after the loan is disbursed. You will also likely continue to incur these expenses
all year. These are all items that will be forgivable. This loan would free up cash you have on hand to
deal with other unexpected expenses this season. Whatever parts of the loan are ultimately not
forgivable are a 1% loan for expenses you will likely incur. Farming is always uncertain and predicting
the impacts of COVID-19 on farms in New York moves us into unknown territory. Your workers could
get sick, you may need to pay more for cleaning supplies, masks, and other safety measures. Farms that
rely on direct sales to the public and agritourism may experience lower revenues. Restaurant sales may
be lower. Unless you are already sitting on a big pile of cash or can access funding at a better interest
rate than 1%, having extra cash available during a season with a lot of uncertainty seems like a good risk
management strategy, especially when some or all of it may be forgiven. BUT you also should be aware
that these programs may have tax implications? for your business. The tax implications of these
programs are issues that are currently being discussed in the federal agencies and in Congress.

Don’t forget that forgiveness will depend on having good records of payment of allowable expenses.
A best practice would be to make a file for your PPP loan and keep a copy of all documentation of your
expenses and payments for allowable expenses for 2020. Keep records of payments of all allowable
expenses, payroll, rent, utilities, and interest.

There has been a change in the PPP to give seasonal employers, whose peak months for employment
are in the summer, a better opportunity to access a larger PPP loan. This change could be very
beneficial to NYS fruit and vegetable farms. Originally the PPP gave employers the option of using the
monthly average of annual wages for the loan amount or their monthly average payments for payroll
during “the 12-week period beginning February 15, 2019, or at the election of the eligible [borrower],
March 1, 2019, and ending June 30, 2019. The Treasury Dept. issued a rule on April 30 to address this by
allowing seasonal employers to use an alternative base period for purposes of calculating the loan
amount for which they are eligible under the PPP. A seasonal employer now has the option of using any
consecutive 12- week period between May 1, 2019 and September 15, 2019 for determining its
maximum loan amount. As required by section 1109(d)(2)(B), Treasury has determined that this
alternative period for seasonal employers is, to the “maximum extent practicable,” consistent with the
terms applicable to the PPP in general. By permitting seasonal employers to calculate the maximum
loan amount using any consecutive 12 weeks within a specified 4.5-month period, this interim final rule
ensures that seasonal employers affected by the pandemic are treated even-handedly. Other than this
adjustment, the terms and requirements applicable to PPP loans under this rule are identical to the
terms and requirements that section 1102 and SBA regulations impose on other PPP loans.

EIDL Program

Now on to the SBA Emergency Income Disaster Loan (EIDL). The first thing we want to mention with the
EIDL is the Advance, which was authorized in the CARES Act. The CARES Act added the ability for
businesses applying for EIDL to receive up to $10,000 as an advance on their loan to “provide
economic relief to business experiencing a temporary loss of revenue.” This advance does not need to

LIRS Notice 2020-32 was recently released and provides guidance regarding the deductibility for Federal income
tax purposes of certain otherwise deductible expenses incurred in a taxpayer’s trade or business when the
taxpayer receives a loan (covered loan) pursuant to the Paycheck Protection Program under section 7(a)(36) of the
Small Business Act (15 U.S.C. 636(a)(36)). https://www.irs.gov/pub/irs-drop/n-20-32.pdf.
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be paid back and is effectively a grant of up to $10,000 ($1,000 for every employee in the business up
to $10,000). When you apply for the EIDL, if you are found to be eligible for EIDL loans, you receive the
Advance quickly, before the loan is approved. If you are ultimately not approved for an EIDL, you still
get to keep the Advance. Last week farms that were applying to EIDL were reporting receiving the
Advance quickly.

The loan portion of the EIDL is the SBA’s primary disaster assistance program to businesses. It provides
low interest loans (3.75%) for working capital that are intended to help a business keep going during a
period of business interruption due to a disaster. Although businesses usually can apply for up to $2
million in EIDL funding, there are reports that SBA has recently lowered the lending limit to $150,000 2.
The terms for repayment of the loan can be quite long (up to 30 years) with the intention that the
repayment costs are low enough to help the business stay economically viable after the disaster.

Uses of EIDL funds are also very flexible. It is almost easier to say what you CAN’T do with EIDL than
what you can. You can’t use the EIDL funds to enrich the owners of the company. For example, you
can’t pay dividends or bonuses, you can’t give the money to the business owners — except for payment
of services, you can’t use the money to repay stockholder or principal loans (unless the loans were due
to the disaster and it would cause undue hardship to the stockholder/principal). You can’t use the
money to expand the business or buy fixed assets, you can’t repair or replace physical damage, you can’t
refinance long-term debt and you can’t use it to relocate.

The funds for the EIDL come directly from the US Treasury. Because it has been around for many years,
the EIDL program is more like a traditional lending program and less the wild west than the PPP. What
you can borrow for EIDL is dependent on your credit and ability to offer collateral for the loan. The
maximum unsecured loan is $25,000.

SBA will look at:

e Your eligibility (meet the requirements for an EIDL loan)

e Your credit history — if you have bad credit or not credit history you may have trouble getting
and EIDL loan

e Your ability to repay the loan — a business that was failing before the disaster is not a strong
candidate for an EIDL loan. The loan is intended to help an otherwise strong business get
through the disaster, not to put an otherwise failing business on life support.

e That your business was (is) impacted by the disaster.

So, what does that mean as far as your ability to access EIDL vs PPP? With EIDL you go through SBA,
who will be just looking at your information against a set of lending standards. With PPP you may be
working with a bank that knows your business and that bank is also receiving a 100% guarantee by the
federal government. Banks will not give loans to applicants who obviously are poor candidates for
credit, they do have a fiscal responsibility to vet applicants and reject candidates who are obviously not
credit worthy or who do not meet the lending standards of the program — but there are applicants in the

2 The Washington Post reported on May 7" that SBA was limiting EIDL loans to $150,000. On May 9" the Senate
Democrats released an open letter to SBA critical of their decision to lower the loan cap to $150,000. There is
currently no documentation on SBA’s website that this cap has been implemented.
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grey area. Because you can work with a bank that knows you and your business, PPP may be more
accessible if you have credit areas where you are weaker.

EIDL and PPP How do they Work Together?

You can apply for both the PPP and the EIDL and because the programs are so competitive if you need
this help for your business is probably worth applying to both, just in case you are not able to access the
other program. However, you cannot use the funds for the same purpose. So, if you do receive a PPP
loan, it would be to your benefit to first use the PPP loan funds for salary because that use of the PPP is
forgivable and uses of the PPP are more restricted. EIDL loans, for example, can be used to pay vendors
and pay other operating costs.

If you received or receive a PPP loan, the amount of the PPP loan that will be forgiven is reduced by the
amount of the Advance. So, if you received a PPP loan with a forgivable amount of $20,000, and then
get an EIDL advance for $10,000, your PPP loan forgiveness will be reduced to $10,000. You will pay the
rest of the PPP back at 1%. However, the uses of the EIDL Advance are much broader than the PPP. For
many businesses that is a good trade-off. For example, if you have a large seed bill due or need to pay a
vendor you can likely use your EIDL Advance, but not the PPP loan.

Here is a chart summarizing the differences between the two assistance programs:

EIDL + Advance PPP
L 2.5 x average monthly payroll, up to
Max Loan Amount $2 million (maybe $150,000) $10 million
Interest Rate 3.75% (2.75% for non profits) 1%

The first 8 weeks of payroll
immediately after you receive PPP
funds + (rent, utilities, mortgage

Maximum Forgivable Amount (aka | up to $10,000 — even if EIDL loan is interest) BUT the total amount

Grant) not approved . .
forgiven for non-payroll expenses is
capped at 25% of the total amount
forgiven.

Repayment Period up to 30 years 2 years

ayroll, mortgage interest, rent,

Allowable Uses working capital P y . gage!
utilities

Who is the Lender? SBA commercial banks

It is important to remember that these two programs are not the only forms of assistance available.
Many local areas are also developing emergency loan and grant programs for businesses, so it may be
worth looking closer to home — especially if the amount of funding you need is more in the under
$10,000 range. Also, don’t forget that there are COVID-19 related tax benefits as well as USDA loan and
assistance programs forthcoming.

Resources
e Link to EIDL Loan Application and Information https://www.sba.gov/funding-

programs/loans/coronavirus-relief-options/economic-injury-disaster-loan-emergency-
advancettsection-header-0
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e Link to SBA information for PPP https://www.sba.gov/funding-programs/loans/coronavirus-
relief-options/paycheck-protection-program

e SBA Paycheck Protection Program (PPP) report: Approvals from 4/27/2020 through 05/08/2020
https://www.sba.gov/sites/default/files/2020-05/PPP_Report 200508.pdf

e Federal Register 85(84) 4/30/20 Small Business Administration Business Loan Program
Temporary Changes; Paycheck Protection Program—Additional Criterion for Seasonal Employers
Interim Final Rule https://home.treasury.gov/system/files/136/Interim-Final-Rule-Additional-
Criterion-for-Seasonal-Employers.pdf

e Paycheck Protection Program FAQ (constantly updated by SBA and the Treasury Dept)
https://home.treasury.gov/system/files/136/Paycheck-Protection-Program-Frequently-Asked-
Questions.pdf

e  Washington Post SBA slashes disaster-loan cap to $150,000 from S2 million, shuts out nearly all
new applicants 5/7/2020 https://www.washingtonpost.com/business/2020/05/07/sba-
disaster-loans/

e Senate Democrats May 9% letter to SBA Secretary Carranza that references the reduction in EIDL
loan cap to $150,000.
https://www.democrats.senate.gov/imo/media/doc/Letter%20t0%20SBA%20re%20EIDL%20Ch
allenges%20FINAL.pdf

Prior Fact Sheets:

e Fact Sheet #1 CARES Act’s Emergency Resources for Farm Businesses: Paycheck Protection
Loan Program, April 2, 2020 https://bit.ly/358Q3Ye

e Fact Sheet #2 April 8" Update to the Paycheck Protection Program (PPP) — Where the only
constant is change!, April 8, 2020 https://bit.ly/2Yamx2Y

e Fact Sheet #3 A new interim rule, the first round of funding is depleted. What does the future
hold? April 14, 2020 https://bit.ly/2ScV7pr

e Fact Sheet #4 PPP has$310 billion more + returned funds from large companies. 560 billion
more for EIDL, is now available(ish) for farms. April 27, 2020 https://bit.ly/3eW0inq
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