Hemp Contracts – Reducing Your Risk
For the most part, this section will focus on CBD production because that
is where the most risk of investment per acre exists. However, some of these
points are certainly applicable to grain or fiber for processing.
This new market is attracting investors and interested parties from non-ag
backgrounds. It is important to discuss all of the potential pitfalls that come with
agriculture with these partners. Of course, farmers are well-aware of all the potentialities of
Mother Nature. It is best to reflect all of those in the contract as well as some others, to protect
the farm’s investment.
Contracts are a necessity but to have to enforce a contract, in court, is expensive and not the optimal
situation. It is best to develop a relationship with respectable businesses and ethical partners who are
reliable and adept at negotiating expectations verbally as well as what is in contract.
In combination with a solid business relationship the contract should reflect the areas below. Certainly any
situation may need additional reflection. Hopefully, this will be a good start for the new venture.
First Step
The first step to growing hemp, after researching the crops and markets thoroughly, is applying for a permit to grow and/or
process. This is done through New Your State Department of Agriculture and Markets. As of 2019, there will no longer be
affiliated grower permits so the farm entity will have to have its own permit - independent of other hemp businesses. It is
recommended that the hemp business be its own entity (preferably LLC or S corp.) especially if processing will be involved.
This does mean additional fees and possibly additional insurance but, given the legal intricacies of this crop, it is a wise
measure.
Acquiring Genetics
Obtaining CBD genetics is one of the more relationship-oriented areas of this crop. Plant matter acquisition can be a
complicated activity. It is as not as if one can open a commercial seed catalogue and find a select variety. Varieties are
privately owned and access to seed, transplants, or “mother” plants requires knowing an owner-breeder. Questions that
should be reflected in a growing contract:
• Who is providing the plants/seeds?
• Who owns the intellectual property of the seeds/plants and how will those use agreements be respected?
• Who is determining which variety will be grown?
• Who is transporting seeds/plants and when will they be acquired/delivered?
• What growth stage will they reach the farm?
• What happens if seed germination is low or transplants arrive damaged/infected/infested/dead/too
big or small for transplanting equipment?
• Who is responsible for seed quality especially feminized* seed, ensuring there are very few
males?
• What if many males (>10%) appear in the maturing plants? Who is financially
responsible for removal?
*Seed can be feminized in different ways, resulting
in different male to female ratios in the field. When
planting CBD, assurance that there are very few males,
optimally none in the field, is critical to reducing
cost of production and maintaining CBD quantity.
Pollination can significantly reduce CBD % in final
products, reducing its value.
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And, finally, who owns the crop and when? If the processor provides
transplants, at what point does the farm take ownership and
responsibility for the crop? When they are shipped from the
greenhouse or when they are in the ground? Similarly, when does
ownership of the plants change end of season? It should be FOB
terms - grower responsibility ends at farm-gate.

Other duties that should have clear assignments
and timelines, if possible, include:
harvesting, drying, stripping, chopping
transportation, storage until processed

Testing
NYS Dept. of Ag & Markets will be sampling the crop to be sure it meets the <0.3% THC content.
ntent. It is
recommended that the farmer also test the product a couple of weeks before DAM testing so there are no
“surprises” as to the utility of the product.
The contract should reflect the party that will be financially responsible for CBD or other quality testing such as residue or
contaminants.
These tests can be quite expensive and
contracts should reflect:

how often and how many (per field, per ton of product, per variety, etc.)
which tests, specifically and, possibly, a method of testing
recognition of THC test calculations and limits as per the law
which laboratory will perform

Clauses: Non-Compete, Indemnification, and Confidentiality
A processor may ask that a non-competition clause be included in the contract. The farm’s management and attorney
should evaluate this very carefully. What are the specifications in terms of duration, acreage, poundage, variety etc.? It is
not uncommon for a buyer to secure their product in this way however, if the farm were to have an additional opportunity
with another buyer or excess crop the buyer did not contract for, can they develop that market or will they be restricted?
If the farm agrees to this restriction, there should be ample compensation to balance the potential profits derived from
additional sales relationships.
It is also recommended that the farm/grower be indemnified or “held harmless” for all activities that occur once the
product has changed ownership to the processor . Likely this is at the farm-gate. This relieves the farm of any liability in
the processing, sales, or use of the product. This is especially important with CBD products as they are supplements that
consumers will ingest. The farm insurance agent should be included in the conversation. Ensure that policies are up-todate and the insurance carrier is aware of this contract and agrees with its terms. Not having the insurance carrier agree
to contracts runs the risk of loss of coverage. To discover this after an incident could be catastrophic.
Confidentiality clauses are also commonly found in contracts for CBD hemp production. There are many areas
where proprietary information and/or intellectual property may be utilized in this budding industry. Be sure the
contract spells out what is “secret”. And the contract should reflect that the farm and permit holder have
some responsibility to report to NYSDAM and possibly cooperate with a Land Grant or other University on
research.
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