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will be applicable to all assessable 
Tokay grapes handled during the 1994- 
95 fiscal year, beginning April 1,1994, 
through March 31,1995. This interim 
final rule will not preempt any state or 
local laws, regulations, or policies, 
unless they present an irreconcilable 
conflict with this rule.

The Act provides that administrative 
proceedings must be exhausted before 
parties may file suit in court. Under 
section 608c(15)(A) of the Act, any 
handler subject to an order may file 
with the Secretary a petition stating that 
the order, any provision of the order, or 
any obligation imposed in connection 
with the order is not in accordance with 
law and requesting a modification of the 
order or to be exempted therefrom. Such 
handler is afforded the opportunity for 
a hearing on the petition. After the 
hearing the Secretary would rule on the 
petition. The Act provides that the 
district court of the United States in any 
district in which the handler is an 
inhabitant, or has his or her principal 
place of business, has jurisdiction in 
equity to review the Secretary’s ruling 
on the petition, provided à bill in equity 
is filed not later than 20 days after date 
of the entry of the ruling.

Pursuant to the requirements set forth 
in the Regulatory Flexibility Act (RFA), 
the Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
rule on small entities.

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and rules, issued thereunder, are 
unique in that they are brought about 
through group action of essentially 
small entities acting on their own 
behalf. Thus, both statutes have small 
entity orientation and compatibility.

There are three handlers of Tokay 
grapes regulated under the marketing 
order each season and approximately 15 
Tokay grape producers in San Joaquin 
County* California. Small agricultural 
producers have been defined by the 
Small Business Administration [13 CFR 
121.601] as those having annual receipts 
of less than $500,000, and small 
agricultural service firms are defined as 
those whose annual receipts are less 
than $5,000,000. The majority of these 
handlers and producers may be 
classified as small entities.

The Tokay grape marketing order, 
administered by the Department, 
requires that thé assessment rate for a 
particular fiscal year apply to all 
assessable grapes handled from the 
beginning of such year. Annual budgets

of expenses are prepared by the 
committee, the agency responsible for 
local administration of this marketing 
order, and submitted to the Department 
for approval. The members of the 
committee are grape handlers and 
producers. They are familiar with the 
committee’s needs and with the costs 
for goods, services, and personnel in 
their local area, and are thus in a 
position to formulate appropriate 
budgets. The committee’s budget is 
formulated and discussed in a public 
meeting. Thus, all directly affected 
persons have an opportunity to 
participate and provide input.

The assessment rate recommended by 
the committee is derived by dividing the 
anticipated expenses by expected 
shipments of grapes. Because that rate is 
applied to actual shipments, it must be 
established at a rate which will provide 
sufficient income to pay the committee’s 
expected expenses.

The committee met on April 29,1994, 
and unanimously recommended total 
expenditures of $5,150 with an 
assessment rate of $0.07 per carton for 
the 1994—95 fiscal year. In comparison, 
the expenditure amount and the 
assessment rate are remaining 
unchanged from the 1993-94 fiscal year.

Funds in the reserve at the end of the 
1994-95 fiscal year, estimated at $4,500, 
will be within the maximum permitted 
by the order of one fiscal year’s 
expenses.

While this action will impose some 
additional costs on handlers, the costs 
are in the form of uniform assessments 
on all handlers. Some of the additional 
costs may be passed on to producers. 
However, these costs should be 
significantly offset by the benefits 
derived from the operation of the 
marketing order. Therefore, the 
Administrator of the AMS has 
determined that this action will not 
have a significant economic impact on 
a substantial number of small entities.

After consideration of all relevant 
matter presented, including the 
information and recommendations 
submitted by the committee and other 
available information, it is hereby found 
that this rule as hereinafter set forth will 
tend to effectuate the declared policy of 
the Act.

Pursuant to 5 U.S.C. 553, it is also 
found and determined upon good cause 
that it is impracticable, unnecessary, 
and contrary to the public interest to 
give preliminary notice prior to putting 
this rule into effect and that good cause 
exists for not postponing the effective 
date of this action until 30 days after 
publication in the Federal Register 
because: (1) The committee needs to 
have sufficient funds to pay its expenses

which are incurred on a continuous 
basis; (2) the fiscal year for the 
committee began April 1,1994, and the 
marketing order requires that the rate of 
assessment for the fiscal year apply to 
all assessable grapes handled during the 
fiscal year; (3) handlers are aware of this 
action which was unanimously 
recommended by the committee at a 
public meeting and which is similar to 
budgets issued in past years; and (4) this 
interim final rule provides a 30-day 
comment period, and all comments 
timely received will be considered prior 
to finalization of this action.
List of Subjects in 7 CFR Part 926

Grapes, Marketing agreements, 
Reporting and recordkeeping 
requirements.

For the reasons set forth in the 
preamble, 7 CFR Part 926 is amended as 
follows:

PART 926—TOKAY GRAPES GROWN 
IN SAN JOAQUIN COUNTY, CA

1. The authority citation for 7 CFR 
Part 926 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2. A new § 926.233 is added to read 
as follows:

Note: This section will not appear in the 
annual Code of Federal Regulations.

§ 926.233 Expenses and assessment rate.
Expenses of $5,150 by the Tokay 

Grape Industry Committee are 
authorized and an assessment rate of 
$0.07 per carton of assessable grapes is 
established for the fiscal year ending 
March 31,1995. Unexpended funds may 
be carried over as a reserve.

Dated: June 9,1994.
Eric M. Forman,
Deputy Director, Fruit and Vegetable Division. 
[FR Doc. 94-14587 Filed 6-15-94; 8:45 am] 
BILLING CODE 3410-02-P

7 CFR Part 932

[Docket No. FV93-932-4FIR]

Olives Grown in California; Expenses 
and Assessment Rate for 1994 Fiscal 
Year

AGENCY; Agricultural Marketing Service, 
USDA.
ACTION: Final rule.

SUMMARY: The Department of 
Agriculture (Department) is adopting as 
a final rule, without change, the 
provisions of the interim final rule that 
authorized expenditures and established 
an assessment rate for the California
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Olive Committee (Committee) under 
Marketing Order (M.O.) No. 932 for the 
1994 fiscal year. Authorization of this 
budget enables the Committee to incur 
expenses that are reasonable and 
necessary to administer this program. 
Funds to administer this program are 
derived from assessments on handlers. 
EFFECTIVE DATE: January 1,1994, 
through December 31,1994.
FOR FURTHER INFORMATION CONTACT: 
Britthany Beadle, Marketing Order 
Administration Branch, Fruit and 
Vegetable Division, AMS,-USDA, P.O. 
Box 96456, room 2523—S, Washington, 
DC 20090-6456, telephone: (202) 720- 
5127; or Terry Vawter, California 
Marketing Field Office, Fruit and 
Vegetable Division, AMS, USDA, 2202 
Monterey Street, Suite 102 B,, Fresno, 
California 93721, telephone: (209) 487— 
5901.
SUPPLEMENTARY INFORMATION: This final 
rule is issued under Marketing 
Agreement No. 148 and Marketing 
Order No. 932 (7 CFR Part 932), as 
amended, regulating the handling of 
olives grown in California. The 
marketing agreement and order are 
effective under the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601-674), hereinafter 
referred to as the Act.

The Department is issuing this rule in 
conformance with Executive Order 
12866.

This final rule has been reviewed 
under Executive Order 12778, Civil 
Justice Reform. Under the marketing 
order provisions now in effect, olives 
grown in California are subject to 
assessments. It is intended that the 
assessment rate specified herein will be 
applicable to all assessable olives 
handled during the 1994 fiscal year, 
beginning January 1 ,1994, through 
December 31,1994. This final rule will 
not preempt any state or local laws, 
regulations, or policies, unless they 
present an irreconcilable conflict with 
this rule.

The Act provides that administrative 
proceedings must be exhausted before, 
parties may file suit in court. Under 
section 608c(15)(A) of the Act, any 
handler subject to an order may file 
with the Secretary a petition stating that 
the order, any provision of the order, or 
any obligation imposed in connection 
with the order is not in accordance with 
law and requesting a modification of the 
order or to be exempted therefrom. Such 
handler is afforded the opportunity for 
a hearing on the petition. After the 
hearing the Secretary would rule on the 
petition. The Act provides that the 
district court of the United States in any 
district in which the handler is an

inhabitant, or has his or her principal 
place of business, has jurisdiction in 
equity to review the Secretary's ruling 
on the petition, provided a bill in equity 
is filed not later than 20 days after date 
of the entry of the ruling.

Pursuant to the requirements set forth 
in the Regulatory Flexibility Act (RFA), 
the Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
rule on small entities.

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially 
small entities acting on their own 
behalf. Thus, both statutes have small 
entity orientation and compatibility.

There are approximately 5 handlers of 
olives regulated under the marketing 
order each season and approximately 
1,350 olive producers in California. 
Small agricultural producers have been 
defined by the Small Business 
Administration (13 CFR 121.601) as 
those having annual receipts of less than 
$500,000, and small agricultural service 
firms are defined as those whose annual 
receipts are less than $5,000,000. None 
of the handlers may be classified as 
small entities. The majority of the 
producers may be classified as small 
entities.

The marketing order, administered by 
the Department, requires that the 
assessment rate for a particular fiscal 
year apply to all assessable olives 
handled from the beginning of such 
year. Annual budgets of expenses are 
prepared by the Committee, the agency 
responsible for local administration of 
this marketing order, and submitted to 
the Department for approval. The 
members of the Committee are handlers 
and producers of California olives. They 
are familiar with the Committee’s needs 
and with The costs for goods, services, 
and personnel in their local area, and 
are thus in a position to formulate 
appropriate budgets. The Committee’s 
budget is formulated and discussed in a 
public meeting. Thus, all directly 
affected persons have an opportunity to 
participate and provide input.

The assessment rate recommended by 
the Committee is derived by dividing 
the anticipated expenses by expected 
shipments of olives. Because that rate is 
applied to actual shipments, it must be 
established at a rate which will provide 
sufficient income to pay the 
Committee’s expected expenses.

The California Olive Committee met 
on December 14,1993, and 
unanimously recommended a total 
expense amount of $3,748,290, for its 
1994 budget. This is $928,530 more in 
expenses than the previous year. The 
increase is primarily due to additional 
funding for market development.

The Committee also unanimously 
recommended an assessment rate of 
$27.21 per ton for the 1994 fiscal year, 
which is $1.46 more in the assessment 
rate from the 1993 fiscal year. The 
assessment rate, when applied to 
anticipated shipments of 101,000 tons, 
would yield $2,748,210 in assessment 
income. This, along with approximately 
$1,000,000 from the Committee’s 
authorized reserves will be adequate to 
cover estimated expenses.

Major expense categories for the 1994 
fiscal year include $1,150,000 for the 
market expansion program, $990,860 for 
consumer affairs, and $173,730 for 
salaries. Funds in the reserve at the end 
of the fiscal year, estimated at $300,000 
will be within the maximum permitted 
by the order of one fiscal year’s 
expenses.

While this action will impose some 
additional costs on handlers, the costs 
are in the form of uniform assessments 
on all handlers. Some of the additional 
costs may be passed on to producers. 
However, theSe costs should be 
significantly offset by the benefits 
derived from the operation of the 
marketing order. Therefore, the 
Administrator of the AMS has 
determined that this action will not 
have a significant economic impact on 
a substantial number of small entities.

An interim final rule was published 
in the Federal Register (59 FR 12526, 
March 17,1994) and provided a 30-day 
comment period for interested persons. 
No comments were received.

It is found that the specified expenses 
for the marketing order covered in this 
rule are reasonable and likely to be 
incurred and that such expenses and the 
specified assessment rate to cover such 
expenses will tend to effectuate the 
declared policy of the Act.

It is further found that good cause 
exists for not postponing the effective 
date of this action until30 days after 
publication in the Federal Register (5 
U.S.C. 553) because the Committee 
needs to have sufficient funds to pay its 
expenses which are incurred on a 
continuous basis. The 1994 fiscal year 
for the program began January 1,1994. 
The marketing order requires that the 
rate of assessment apply to all 
assessable olives handled during the 
fiscal year. In addition, handlers are 
aware of this action which was 
recommended by the Committee at a
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public meeting and published in the 
Federal Register as an interim final rule. 
No comments were received concerning 
the interim final rule that is adopted in 
this action as a final rule without 
change.
List of Subjects in  7 CFR Part 932

Marketing agreements, Olives, 
Reporting and recordkeeping 
requirements.

For the reasons set forth in the 
preamble, 7 CFR Part 932 is amended as 
follows:

PART 932—OLIVES GROWN IN 
CALIFORNIA

1. The authority citation for 7 CFR 
Part 932 continues to read as follows: 

Authority: 7 U.S.C. 601-674.

Accordingly, the interim final rule 
adding §932.227 which was published 
at 59 F R 12526, is adopted as a final rule 
without change.

Dated: June 9,1994.
Eric M. Forman,
Acting Director, Fruit and V egetable Division. 
IFR Doc. 94-14585 Filed 6-15-94; 8:45 am] 
BILLING CODE 3410-02-4»

Food Safety and Inspection Service 

9 CFR Parts 317 and 381

[Docket No. 94-018N]

Nutrition Labeling of Meat and Poultry 
Products

AGENCY: Food Safety and Inspection 
Service, USDA.
ACTION: Notice of extension of 
compliance date.

SUMMARY: The Food Safety and 
Inspection Service (FSIS) is announcing 
an extension of the date for enforcing 
compliance with its nutrition labeling 
regulations. The effective date of the 
final nutrition labeling regulations 
published on January 6,1993, will 
remain July 6,1994. However, FSIS will 
not take enforcement action on such 
meat and poultry product labeling until 
August 8,1994. In addition, FSIS is 
providing notice that temporary label 
approvals, granted by the Food Labeling 
Division in conjunction with the July 6, 
1994, rule, will now expire on August 
8,1994.
DATES: Although the effective date of the 
final nutrition labeling regulations 
remain July 6,1994,'FSIS will not take 
enforcement action on such meat and 
poultry product labeling until August 8, 
1994.

FOR FURTHER INFORMATION CONTACT: 
Charles Edwards, Director, Product 
Assessment Division, Regulatory 
Programs, Food Safety and Inspection 
Service, U.S. Department of Agriculture, 
Washington, DC 20250, (202) 254-2565. 
SUPPLEMENTARY INFORMATION: On 
January 6,1993, FSIS published in the 
Federal Register a final rule titled 
“Nutrition Labeling of Meat and Poultry 
Products” (58 FR 638). Corrections and ’ 
technical amendments to this final rule 
were published on August 18,1993 (58 
FR 43787), and on September 10,1993 
(59 FR 47624), respectively. The 
technical amendments, which were 
issued as an interim final rule, were 
confirmed as final on March 16,1994 
(59 FR 12157). The effective date of the 
final rule is July 6,1994.

The final rule amends the Federal 
meat and poultry products inspection 
regulations to permit voluntary 
nutrition labeling on single-ingredient, 
raw meat and poultry products, and 
establishes a mandatory nutrition 
labeling program for all other meat and 
poultry products, with certain 
exceptions. FSIS’s nutrition labeling 
regulations are designed to parallel, to 
the extent possible, the nutrition 
labeling regulations issued by the Food 
and Drug Administration (FDA) for all 
other foods. Both agencies cooperated 
closely in the development and 
timeframe for implementation of their 
respective rules.

FDA’s final nutrition labeling 
regulations became effective on May 8, 
1994. However, Congress recently 
amended the Nutrition Labeling and 
Education Act of 1990 (NLEA) to extend 
the compliance date for certain FDA- 
regulated food products packaged prior 
to August 8 ,1994, to comply with the 
nutrition labeling requirements. The 
legislation (S. 2087) was passed by both 
houses of Congress, and signed into law 
by the President on May 27,1994. 
Although it is not subject to the NLEA, 
FSIS has decided not to take any 
enforcement action on nutrition labeling 
of meat and poultry products until 
August 8,1994. FSIS believes that this 
date is reasonable and practical, and 
reflects its continued cooperation with 
FDA on nutrition labeling issues. FSIS 
also believes that the extended 
timeframe further minimizes the cost of 
complying with the regulations and 
allows for a more orderly and uniform 
compliance implementation for 
nutrition labeling of all foods.

In anticipation of the July 6,1994, 
effective date, the Food Labeling 
Division has granted temporary label 
approvals under 9 CFR 317.4(d) and 
381.132(b) of the regulations. These

temporary approvals were granted for 
labels which comply with current 
regulations, but which would not 
comply with the regulations when the 
final rule issued on January 6,1993, is 
effective. These temporary approvals are 
automatically extended until August 8, 
1994.

FSIS encourages manufacturers to 
revise their labels as soon as possible. 
On and after August 8,1994, products 
with labeling that does not comply with 
the nutrition labeling regulations will be 
misbranded and subject to enforcement 
action by FSIS.

Dated: June 10,1994.
William j .  Hudnall,
Acting A dm inistrator, F ood Safety and  
Inspection Service.
(FR Doc. 94-14569 Filed 6-15-94; 8:45 am| 
BILLING CODE 3410-OM-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation 
and Enforcement

30 CFR Part 914

Indiana Regulatory Program
AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior.
ACTION: Final rule; approval of 
amendment.

SUMMARY: OSM is announcing the 
approval, of a proposed program 
amendment to the Indiana permanent 
regulatory progrtoi (hereinafter referred 
to as the Indiana program) under the 
Surface Mining Control and 
Reclamation Act of 1977 (SMCRA). The 
amendment ( Program Amendment 93- 
5) consists of changes to the Indiana 
Administrative Code (IAC) rules at 310 
IAC 12. The proposed amendment 
pertains to definitions of terms used in 
the Indiana program. The amendment is 
intended to revise the Indiana program 
to be consistent with the corresponding 
Federal regulations.
EFFECTIVE DATE: June 16, 1994.
FOR FURTHER INFORMATION CONTACT: Mr. 
Roger W. Calhoun, Director, 
Indianapolis Field Office, Office of 
Surface Mining Reclamation and 
Enforcement, Miritoii-Capehart Federal 
Building, 575 North Pennsylvania 
Street, room 301, Indianapolis, IN 
46204, Telephone (317 226-6166.
SUPPLEMENTARY INFORMATION:

I. Background on the Indiana Program.
II. Submission of Amendment.
III. Director's Findings.
IV. Summary and Disposition of Comments.
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V. Director’s Decision.
VI. Procedural Determinations.

1. Background on the Indiana Program

On July 29,1982, the Indiana program 
was made effective by the conditional 
approval of the Secretary of the Interior. 
Information pertinent to general 
background on the Indiana program, 
including the Secretary’s findings, the 
disposition of comments, and a detailed 
explanation of the conditions of 
approval of the Indiana program can be 
found in the July 26,1982, Federal 
Register (47 FR 32071). Subsequent 
actions concerning the conditions of 
approval and program amendments are 
identified at 30 CFR 914.10,914.15, and 
914.16.

II. Submission of the Amendment
By letter dated July 2,1993 

(Administrative Record Number IND- 
1272), the Indiana Department of 
Natural Resources (IDNR) submitted 
proposed program amendment number 
93-5. Program amendment 93-5 
consists of proposed changes to the 
Indiana program definitions at 310 IAC
12-0.5.

OSM announced receipt of the 
proposed amendment in the August 5, 
1993, Federal Register (58 FR 41669), 
and, in the same notice, opened the 
public comment period and provided 
opportunity for a public hearing on the 
adequacy of the proposed amendment. 
The comment period closed on 
September 7,1993. The scheduled

public hearing was not held as no one 
requested an opportunity to provide 
testimony.
III. Director’s Findings

Set forth below, pursuant to SMCRA 
and the Federal regulations at 30 CFR 
732.15 and 732.17 are the Director’s 
findings concerning the proposed 
amendment to the Indiana program. 
Revisions not specifically discussed 
below concern nonsubstantive wording 
changes, or revised cross-references and 
paragraph notations to reflect 
organizational changes resulting from 
this amendment.
A. Revisions to Indiana's Rules That Are 
Substantively Identical to the 
Corresponding Federal Regulations

State regulation Subject Federal
counterpart

tAn io -n  ...................................................................................................... Coal Mine W aste................ 30 CFR 701.5
lAP 19-0 ...................................................... ........ ................................. Halt-Shrub............................ 30 CFR 701.5

310 IAC 12-0 5-64 ........... .................................................................. ................... ............. ........ Impounding Structure......... 30 CFR 701.5
310 IAC 12-Ô.5-104 ............................ ...................:.................. .......... ............... ........................ ....... Reference Area .................. 30 CFR 701.5

Because the above proposed revisions 
are identical in meaning to the 
corresponding Federal regulations, the 
Director finds that Indiana’s proposed 
rules are no less effective than the 
Federal regulations.
B. Revisions to Indiana's Rules That Are 
Not Substantively Identical to the 
Corresponding F ederal Regulations
1. 310 IAC 12-0.5-6 Affected Area

In the introductory paragraph, Indiana 
has deleted the word “each” and added 
the word “any” in its place. With this 
change, Indiana has clarified that 
“affected area” means any one or more 
of the specified examples at subsection 
6 (1) through (7). The Director finds that 
the proposed change is substantively 
identical to the counterpart Federal 
regulations at 30 CFR 701.5 concerning 
the definition of “affected area.” The 
Director notes that the Indiana 
definition of “affected area” continues 
to be the subject of a required program 
amendment codified at 30 CFR 
914.16(n) (see 58 FR 43260, August 16, 
1993).
2. 310 IAC 12-0.5-53 Ground Cover

The term ground cover is defined to 
mean the area of ground which is 
covered by the combined aerial parts of 
vegetation and the litter that is 
produced naturally onsite, expressed as 
percentage of the total area of 
measurement. At least 95 percent of the 
species present must be species listed in 
the revegetation plan.

The first sentence of the proposed 
definition is substantively identical to 
the Federal definition of “ground cover” 
at 30 CFR 701.5. Indiana added the 
second sentence to establish a standard 
guideline for all to follow. The Director 
finds that the second sentence is not 
inconsistent with SMCRA and the 
Federal regulations.
3. 310 IAC 12-0.5-139 Valid Existing 
Rights (VER)

Indiana has proposed the following 
language for the definition of VER:

(a) Valid existing rights means, for the 
purposes of 310 IAC 12—1—1, 310 IAC 
12-2-1, and 310 LAC 12-2-5  the 
following:

(1) Except for haul roads:
(A) Those property rights in existence 

on August 3,1977, that were created by 
a legally binding conveyance, lease, 
deed, contract, or other document 
which authorized the applicant to 
conduct surface coal mining operations; 
and

(B) The person proposing to conduct 
surface coal mining operations on such 
lands:

(i) Had been validly issued or 
exercised good faith effort to obtain, on 
or before August 3,1977, all state and 
federal permits necessary to conduct 
operations on those lands;

(ii) Can demonstrate to the director 
that the coal is both needed for and 
immediately adjacent to, an ongoing 
surface mining operation for which all 
permits were obtained prior to August 3, 
1977; or

(iii) Can demonstrate that the 
operation was in existence or operation 
at the time an area became protected 
under IC 13-4.1-14-1 or at the time of 
the coming into existence, within the 
prohibited distance of a structure, road, 
cemetery, or other activity listed in iC
13- 4.1-14-1.

(2) For haul roads:
(A) A recorded right-of-way, recorded 

easement, or a permit for a coal haul 
road recorded as of August 3,1977;

(B) Any other road in existence as of 
August 3,1977; or

(C) Any haul road that was in 
existence or operating at the time an 
area became protected under IC 13-4.1-
14- 1, or at the time of the coming into 
existence, within the prohibited 
distance of a structure, road, cemetery, 
or other activity listed in IC 1 3 -4 1 -1 4 -  
1.

(b) The interpretation of the terms of 
a document used to establish a valid 
existing right is based upon the common 
law concerning the interpretation of 
documents conveying mineral rights. If 
there is no applicable common law, the 
interpretation is based upon the 
following: „

(1) The usage and custom at the time 
and place where a document came into 
existence.

(2) A showing by the applicant that
the parties to the document 
contemplated the right to conduct the 
same underground or surface activities 
for which the applicant claims a valid 
existing right. ’
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(c) “Valid existing rights“ does not 
mean the mere expectation of a right to 
conduct surface coal mining operations 
or the right to conduct underground 
coal mining. Examples of rights which 
alone do not constitute valid existing 
rights include, but are not limited to, 
coal exploration permits or licenses, 
applications or bids for leases, or where 
a person has only applied for a federal 
or state permit.

(d) If an area comes under the 
protection of IC 13-4.1-14-1 after 
August 3,1977, valid existing rights are 
present if a validly authorized surface 
coal mining operation exists on that area 
on the date the protection comes into 
existence.

The Federal definition of VER at 30 
CFR 761.5 has been affected by judicial 
decision and parts have been suspended 
by OSM (see 51 FR 41954, November 
20,1986). Specifically, 30 CFR 761.5 
paragraphs (a) and (c) are suspended, 
and subparagraph (d)(2) is suspended 
insofar as it incorporates the takings test 
of suspended paragraph (a).
Additionally, OSM has proposed that 
the Federal VER definition be amended 
(see 56 FR 33152, July 18,1991).

In the November 20,1986, Federal 
Register notice which suspended 30 
CFR 761.5(a), OSM stated that the 
suspension of 30 CFR 761.5(a) has the 
effect of undoing that provision and 
leaving in its place the VER test in use 
before the suspended language was 
promulgated (the 1979 test) (51 FR 
41954). That 1979 test consists of 
language approved on March 13,1979 
(44 FR 15342). A suspension and 
interpretation of the 1979 test was 
published in the August 4,1980,
Federal Register (45 FR 51547). This 
suspension resulted from judicial 
review of the 1979 test, wherein the 
court remanded to the Secretary that 
portion of the 1979 test which required 
the property owner to have obtained all 
permits necessary to mine (“all permits” 
test, 30 CFR 761.5(a)(2)(i)). (In Re: 
Permanent Surface Mining Regulation 
Litigation, No. 79-1144 (D.D.C. 1980)]. 
Specifically, the court indicated that a 
good faith attempt to obtain all permits 
before the August 3,1977, cut-off date 
should suffice for meeting the “all 
permits” test. In Re: Permanent (I),
Mem. op. at 20. To comply with the 
court’s 1980 opinion, OSM suspended 
the definition only insofar as it required 
that to establish VER, all permits must 
have been obtained prior to August 3, 
1977. (45 FR 51547, 51548, August 4. 
1980)

The November 20,1986, notice of 
suspension restated GSM’s position 
that, pending further rulemaking, OSM 
would interpret the regulation as

including the court’s suggestion that a 
good faith effort to obtain all permits 
would establish VER. Consequently, in 
Federal program States and on Indian 
lands, OSM will make VER 
determinations on a case-by-case basis, 
and will consider property rights in 
existence on August 3,1977, the owner 
of which by that date had made a good 
faith effort to obtain all permits, as one 
class of circumstances which would 
invariably entitle the property owner to 
VER. This is referred to as the 1980 test. 
VER would also exist when there are 
property rights in existence on August 
3,1977, the owner of which can 
demonstrate that the coal is both needed 
for and immediately adjacent to a 
mining operation in existence prior to 
August 3,1977 (51 FR 41954, 41955).

Indiana’s proposed VER language at 
subsection 139(a)(1)(A) and (B)(i) and 
m  is substantively identical to the two 
classes of VER contained in the 1979 
rule, at former 30 CFR 761.5(a)(1) and
(2). Because these portions of the 1979 
rule, including the “good faith, all 
permits” interpretation of the “all
permits test” contained in former 30 
CFR 761.5(a)(2)(i) have been upheld by 
the court, the Director is approving the 
proposed language at subsection 
139(a)(1)(A) and (B)(i) and (ii).

The proposed language at subdivision 
139(a)(l)(B)(iii) is substantively 
identical to the Federal language at 30 
CFR 761.5(d)(1). The Director notes, 
however, that the proposed language at 
subdivision 139(a)(l)(B)(iii) duplicates 
the intent of the proposed language at 
subdivision 139(d). In response to a 
comment from OSM about this 
duplication, Indiana stated the 
duplicative language at subdivision 
139(a)(l)(B)(iii) will be deleted at the 
next available opportunity. The Director 
agrees that, for clarity, the duplicative 
language should be removed at 
Indiana’s earliest opportunity. The 
Director finds that the proposed 
language at subdivision 
139(A)(l)(B)(iii), while duplicative, is 
no less effective than the Federal 
regulations.

The Director finds the proposed 
provisions for haulroads at subdivisions 
139(a)(2) (A) and (B) are substantively 
identical to and no less effective than 
the counterpart Federal regulations at 30 
CFR 761.5(b) (1) and (2). The proposed 
provision at subdivision 139(a)(2)(C) 
does not have a direct Federal 
counterpart. The Director finds the 
Indiana language to be consistent with 
the Federal provision at 30 CFR 
761.5(d)(1) which provides for VER if, 
on the date an area comes under 
protection pursuant to section 522(e) of 
SMCRA, a validly authorized surface

coal mining operation exists on that . 
area. The Director is, therefore,’ 
approving the proposed language at 
subdivisión 139(a)(2).

The proposed Indiana language at 
subdivisions 139(b) and (b)(1) is similar 
to the counterpart Federal language at 
30 CFR 761.5(e). The Federal language, 
however, provides that the 
interpretation of the terms of the 
document relied upon to establish the 
VER shall be based on either applicable 
State statutory or case law concerning 
interpretation of documents conveying 
mineral rights. Also, the Federal 
language provides that where no 
applicable State law exists, the 
interpretation of the terms of the 
document relied upon to establish VER 
shall be based upon the usage and 
custom at the time and place that it 
came into existence. The counterpart 
Indiana language at subdivision 139(b) 
is silent concerning applicable State 
statutory law. The proposed language 
only provides that if there is no 
applicable common law the provisions 
at subdivisions 139(b) (1) and (2) apply. 
Therefore, the Director finds the 
proposed language at subdivision 139(b) 
no less effective than the counterpart 
Federal regulations at 30 CFR 761.5(e) 
except to the extent that the proposed 
Indiana rule is silent concerning the 
applicability of State statutory law. In 
addition, the Director is requiring that 
Indiana further amend 310 IAC 12-0 .5- 
139(b) to provide that the interpretation 
of the terms of the document used to 
establish a valid existing right shall be 
based either upon applicable State 
statutory or casé law concerning 
interpretation of documents conveying 
mineral rights, or where no applicable 
State statutory or common law exists, 
the interpretation is based upon the 
provisions at subdivisions 139(b) (1) 
and (2).

Proposed subdivision 139(b)(2), 
concerning a required showing by the 
applicant that the parties to the 
document contemplated the right to 
conduct the same mining activities for 
which the applicant claims VER, has no 
direct Federal counterpart.

The proposed language, however, is 
not inconsistent with the Federal 
requirements contained in the 1979 VER 
rule, at former 30 CFR 761.5(c) and is, 
therefore, approved.

Proposed^subsection 139(c) has no 
diréci Federal counterpart. The Director 
finds the proposed language to be a 
valuable clarification of VER and not 
inconsistent with SMCRA and the 
Federal VER regulations. In addition, -> 
the language is substantively identical 
to the language contained in the 1979 j 
VER rule at former 30 CFR 761.5(d).
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Therefore, proposed subsection 139(c) is 
approved.

Proposed subsection 139(d) is 
substantively identical to the 
counterpart Federal regulations at 30 
CFR 761.5(d)(1) and is, therefore, 
approved.

The Director finds the proposed 
definition of VER, except as discussed 
above, to be consistent with an no less 
effective than the Federal regulations at 
30 CFR 761.5 and the 1980 test (the 
1979 VER rule with the “good faith, all 
permits test” interpretation) as 
discussed in the November 20,1986, 
Federal Register (51 FR 41954).

C. Revisions to Indiana’s Regulations 
With No Corresponding Federal 
Regulations

1. 310IAC 12-0.5-72 Litter

The term litter is defined to mean the 
detached recognizable portions of the 
plants under evaluation that cover the 
ground surface. The Federal regulations 
use the term litter in definition of 
ground cover, but a Federal definition of 
the term litter is not provided. In its 
submittal of this amendment, Indiana 
stated that its definition of the term 
litter is based on the terms litter and 
“crop residue found in the “Resource 
Conservation Glossary,” Third edition, 
Soil Conservation Society of America, 
1982, page 188, and the needs and 
conditions of the Indiana program. The 
Director finds the proposed definition to 
be consistent with and no less effective 
than the Federal use of the term litter as 
it appears in the definition of “ground 
cover” at 30 CFR 701.5.
2. 310 IAC 12-0.5-111 Shelter Belt

This term is defined to mean an area 
used for protection from wind or snow 
and which is subject to proof-of- 
productivity standards for fish and 
wildlife habitat. In its submittal of this 
definition, Indiana stated that its 
definition of the term shelter belt is 
modeled after the definition of the same 
term as found in the “Resource 
Conservation Glossary,” Third edition, 
Soil Conservation Society of America, 
1982, page 145. There is no direct 
Federal counterpart to this definition. 
However, the Federal regulations at 30 
CFR 816/817.116(b)(3) use the term 
“shelter belts” in the regulations for the 
standards for success for postmining 
land use of fish and wildlife habitat.
The Director finds the proposed 
definition to be consistent with and no 
less effective than the Federal use of the 
term “shelter belts” at 30 CFR 816/ 
817.116(b)(3).

3. 310 IAC 12-0.5-116 Soil 
Productivity

This term is defined to mean the 
capacity of a soil for producing a 
specified plant or sequence of plants 
under a physically defined set of 
management practices. In its submittal 
of this definition, Indiana stated that its 
definition of the term “soil 
productivity” is modeled after the 
definition of the same term as found in 
the “Resource Conservation Glossary,” 
Third edition, Soil Conservation Society 
of America, 1982, page 159. There is no 
direct Federal counterpart to this 
definition. However, the Federal 
regulations at 30 CFR 823.15 use the 
term soil productivity in the regulations 
on prime farmland revegetation and 
restoration. The Director finds the 
proposed definition to be consistent 
with the Federal use of the term “soil 
productivity” at 30 CFR 823.15.
IV. Summary and Disposition of 
Comments
Agency Comments

Pursuant to section 503(b) of SMCRA 
and 30 CFR 732.17(h)(ll)(i), comments 
were solicited from various interested 
Federal agencies. No agency comments 
were received on the proposed 
amendments.
Public Comments

The public comment period and 
opportunity to request a public hearing 
was announced in the August 5,1993, 
Federal Register (58 FR 41669). The 
comment period closed on September 7, 
1993. No comments were received 
during the comment period, and no one 
requested an Opportunity to testify at 
the scheduled public hearing so no 
hearing was held.
V. Director’s Decision

Based on the above findings, and 
except as noted below, the Director is 
approving Indiana’s proposed 
amendment 93-5 as submitted by 
Indiana on July 2,1993. As discussed in 
Finding B-3, the Director is approving 
310 IAC 12-0.5-139(b) except to the 
extent that the proposed language is 
silent concerning the applicability of 
State statutory law. In addition, the 
Director is requiring that Indiana further 
amend 310 IAC 12-0.5-139(b) to 
provide that the interpretation of the 
terms of the document used to Establish 
a valid existing right shall be based 
either upon applicable State statutory or 
case law concerning interpretation of 
documents conveying mineral rights, or 
where no applicable State statutory or 
common law exists, the interpretation is

based upon the provisions at 
subdivisions 139(b)(1) and (2).

The Federal regulations at 30 CFR 914 
codifying decisions concerning the 
Indiana program are being amended to 
implement this decision. This final rule 
is being made effective immediately to 
expedite the State program amendment 
process and to encourage the State to 
conform its program with the Federal 
standards without delay. Consistency of 
State and Federal standards is required 
by SMCRA.
E ffect o f  D irector’s D ecision

Section 503 of SMCRA provides that 
a State may not exercise jurisdiction 
under SMCRA unless the State program 
is approved by the Secretary. Similarly, 
30 CFR 732.17(a) requires that any 
alteration of an approved State program 
be submitted to OSM for review as a 
program amendment. Thus, any changes 
to the State program are not enforceable 
until approved by OSM. The Federal 
regulations at 30 CFR 732.17(g) prohibit 
any unilateral changes to approved State 
programs. In his oversight of the Indiana 
program, the Director will recognize 
only the statutes, regulations and other 
materials approved by him, together 
with any consistent implementing 
policies, directives and other materials, 
and will require the enforcement by 
Indiana of only such provisions.
Environm ental Protection Agency (EPA) 
Concurrence

Under 30 CFR 732.17(h)(ll)(ii), the 
Director is required to obtain the written 
concurrence of the Administrator of the 
Environmental Protection Agency (EPA) 
with respect to any provisions of a State 
program amendment that relate to air or 
water quality standards promulgated 
under the authority of the Clean Water 
Act (33 U.S.C. 1251 et seq.) or the Clean 
Air Act (42 U.S.C. 7401 et seq.). The 
Director has determined that this 
amendment contains no provisions in 
these categories and that EPA’s 
concurrence is not required.
VI. Procedural Determinations
Executive Order 12866

This final rule is exempted from 
review by the Office of Management and 
Budget under Executive Order 12866.
Executive Order 12778

The Department of the Interior has 
conducted the reviews required by 
section 2 of Executive Order 12778 and 
has determined that, to the extent 
allowed by law, this rule meets the 
applicable standards of subsections (a) 
and (b) of that section. However, these 
standards are not applicable to the 
actual language of State regulatory
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programs and program amendments 
since each such program is drafted and 
promulgated by a specific State, not by 
OSM. Under sections 503 and 505 of 
SMCRA (30 U.S.C. 1253 and 1255) and 
30 CFR 730.11, 732.15 and 
732.17(h)(10), decisions on proposed 
State regulatory programs and program 
amendments submitted by the States 
must be based solely on a determination 
of whether the submittal is consistent 
with SMCRA and its implementing 
Federal regulations and whether the 
other requirements of 30 CFR Parts 730, 
731, and 732 have been met.

National Environm ental Policy Act

No environmental impact statement is 
required for this rule since section 
702(d) of SMCRA (30 U.S.C. 1292(d)] 
provides that agency decisions on 
proposed State regulatory program 
provisions do not constitute major 
Federal actions within the meaning of 
section 102(2)(C) of the National 
Environmental Policy Act, 42 U.S.C. 
4332(2)(C).
Paperwork Reduction Act

This rule does not contain 
information collection requirements that 
require approval by the Office of 
Management and Budget under the 
Paperwork Reduction Act, 44 U.S.C.
3507 et seq.

Regulatory Flexibility Act

The Department of the Interior has 
determined that this rule will not have 
a significant economic impact on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq). The State submittal 

■ w h ich  is the subject of this rule is based

IBupon counterpart Federal regulations for 
■which an economic analysis was 
■prepared and certification made that 
■ su ch  regulations would not have a 
■significant economic effect upon a 
■substantial number of small entities. 
■Hence, this rule will ensure that existing 
■requirements previously promulgated 
Bby OSM will be implemented by the 
■State. In making the determination as to 
■whether this rule would have a 
■significant economic impact, the 
■Department relied upon the data and 
■assumptions for the counterpart Federal

I ̂ regulations.

■List of Subjects in 30 CFR Part 914

I Intergovernmental relations, Surface 
■nining. Underground mining.

Dated: March 9,1994.
Robert J. Biggi,
Acting A ssistant Director, Eastern Support 
Center.

For the reasons set forth in the 
preamble, title 30, chapter VII, 
subchapter T of the Code of Federal 
Regulations is amended as set forth 
below:

PART 914—INDIANA

1. The authority citation for part 914 
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

2. 30 CFR 914.15, is amended by 
adding a new paragraph (zz)to read as 
follows:

§ 914.15 Approval of regulatory program 
amendments.
★  *  *  *  *

(zz) The following amendment 
(Program Amendment Number 93-5) 
submitted to OSM on July 2,1993, is 
approved, except as noted below, 
effective June 16,1994: Definitions to 
the Indiana program at 310 LAC 12-0.5- 
6 concerning affected  area; 310 LAC 12-
0.5-23 concerning coa l m ine waste; 310 
IAC 12-0.5-53 concerning ground 
cover, 310 LAC 12-0.5—55 concerning 
half-shrub; 310 LAC 12-0.5-64 
concerning im pounding structure; 310 
IAC 12-0.5-72 concerning litter, 310 
LAC 12-0.5-104 concerning reference 
area; 310 IAC 12-0.5—111 concerning 
shelter belt, 310 IAC 12-0.5-116 
concerning so il productivity, and 310 
IAC 12-0.5-139 concerning valid  
existing rights except to the extent that 
subdivision 139(b) is silent concerning 
the applicability of State statutory law.

3. In section 914.16, paragraph (ee) is 
added to read as follows:

§ 914.16 Required program amendments. 
* * * * *

(ee) By July 1,1994, Indiana shall 
amend 310 IAC 12-05.-139(b) to 
provide that the interpretation of the 
terms of the document used to establish 
a valid existing right shall be based 
either upon applicable State statutory or 
case law concerning interpretation of 
documents conveying mineral rights, or 
where no applicable State statutory or 
common law exists, the interpretation is 
based upon the provisions at 
subdivisions 139(b) (1) and (2).
(FR Doc. 94-14634 Filed 6-15-94; 8:45 am) 
BILLING CODE 431 (MIS-M

DEPARTMENT OF TRANSPORTATION 

Federal Railroad Administration 

49 CFR Part 214

FRA Docket No. ROS-2, Notice No. 4 

RIN 2130-AA91

Bridge Worker Safety Rules

AGENCY: Federal Railroad 
Administration (FRA), DOT.
ACTION: F in a l Rule; correction and 
p etitio n  for reconsideration.

SUMMARY: On June 2 4 ,1 9 9 2 , FRA 
published safety standards for the 
protection of those who work on 
railroad bridges (49 CFR Part 214). FRA 
now corrects certain sections of that 
regulation, and changes or clarifies 
certain requirements in response to a 
petition for reconsideration filed by the 
Association of American Railroads 
(AAR). First, three sections have been 
corrected by adding citations to reflect 
the most recent American National 
Standards Institute (ANSI) standards for 
personal protective equipment. Second, 
the rule now sets forth conditions under 
which employees specially-designated 
as bridge inspectors may work without 
fall protection. Third, the rule no longer 
requires toeboards on walkways, and in 
certain instances permits work without 
fall protection on roadways attached to 
a railroad bridge. Finally, FRA clarifies 
that railroads and their contractors must 
require the use of protective footwear, 
but need not necessarily furnish it, 
which reflects current practice in the 
railroad, construction, and other 
industries where such equipment is 
necessary.
DATES: E ffective Date: The effective date 
of this regulation is on July 18,1994.
The incorporation by reference of 
certain publications listed in this 
regulation is approved by the Director of 
the Federal Register as of July 18,1994. 
ADDRESSES: Any petition for 
reconsideration should be submitted to 
the Docket Clerk, Office of Chief 
Counsel, FRA, 400 Seventh Street, SW., 
Washington, DC 20590.
FOR FURTHER INFORMATION CONTACT: 
William O'Sullivan, Chief, Office of 
Safety Track Division, 400 Seventh 
Street, SW., Washington, DC 20590 
(Telephone: 202-366-0499), Gordon 
Davids, Office of Safety Enforcement, 
FRA, 400 Seventh Street, SW., 
Washington, DC 20590 (Telephone: 
202-366-0499), or Christine Beyer, Trial 
Attorney, Office of Chief Counsel, FRA, 
400 Seventh Street, SW., Washington, 
DC 20590 (Telephone: 202-366-0621).
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SUPPLEMENTARY INFORMATION: On June 
24,1992, FRA published the Bridge 
Worker Safety Rules (57 FR 28116) that 
established requirements for the 
protection of those railroad and railroad 
contractor employees who work on 
railroad bridges. The rule included 
provisions for personal fall arrest 
systems, safety nets, personal protective 
equipment (head, face, eye, and foot 
equipment), contingencies for working 
adjacent to water, and standards for 
walkways, railings, and scaffolds. The 
regulations went into effect on 
September 24,1992. However, in order 
to provide the industry additional time 
to obtain complying equipment and 
adequately train workers, FRA 
suspended the effective date of the 
sections requiring fall protection (i.e ., 
sections 214.103 and 214.105) until 
November 24,1992. (57 FR 45326.)

On August 10,1992, the AAR filed a 
petition seeking reconsideration 
(petition) of the bridge worker safety 
rules. In that petition, the AAR sought 
reconsideration of 49 CFR 214.101(d), 
214.103(b), and 214.103(c). After careful 
consideration and for the reasons set 
forth below, FRA denied the AAR’s 
request with respect to section 
214.101(d), partially granted the request 
with respect to section 214.103(b), and 
granted the request with respect to 
section 214.103(c). (FRA formally 
responded to the petition by letter to the 
AAR dated January 11,1993, a copy of 
which is in the docket of this matter.)

The AAR petition first suggests that 
section 214.101(d) violates the Rail 
Safety Improvement Act of 1988 (RSIA) 
and the Administrative Procedure Act 
(APA), and therefore should be 
withdrawn. Section 214.101(d) states 
that “[A]ny working conditions 
involving the protection of railroad 
employees working on railroad bridges, 
not within the subject matter addressed 
by this Chapter” shall be governed by 
the regulations of the Occupational 
Safety and Health Administration 
(OSHA). This section is merely a 
restatement of the law as it stands with 
respect to occupational safety and 
health matters in the railroad 
environment, and was added to the final 
rule in order to alleviate the 
jurisdictional confusion expressed by 
rail labor and management prior to 
promulgation of the rule. FRA has 
explained the complementary 
jurisdiction it shares with OSHA with 
respect to health and safety matters in 
the railroad industry in its Statement of 
Policy (Policy Statement) (43 FR 10583) 
published in 1978, more recently in the 
Notice of Proposed Rulemaking (NPRM) 
(56 FR 3434) in this proceeding, and on 
numerous other occasions. However, a

discussion of the statutory jurisdiction 
each agency possesses and the exercise 
of that authority is necessary to explain 
the basis for FRA’s response to this 
aspect of the AAR’s petition.

The Occupational Safety and Health 
Act (OSH Act) vests OSHA with 
responsibility for promulgating and 
enforcing workplace safety and health 
standards. However, in recognition that 
other Federal agencies possess parallel, 
industry-specific authority over 
occupational safety and health, section 
4(b)(1) provides that no OSHA rules
shall apply to working conditions of 
employees with respect to which other 
Federal agencies . . .  exercise statutory 
authority to prescribe or enforce standards or 
regulations affecting occupational safety or 
health.

29 U.S.C. § 653(b)(1). The exercise of 
authority contemplated by this 
provision is one that results in a Federal 
regulation for on-the-job protection of 
worker safety or health or a 
determination that a particular form of 
regulation is not appropriate.

The Federal Railroad Safety Act of 
1970 (“FRSA”) grants FRA broad 
authority to prescribe standards in “all 
areas of railroad safety.” 45 U.S.C.
§ 431(a). Pursuant to that authority, in 
1975, FRA published an advance notice 
of proposed rulemaking indicating its 
intention to develop its own set of 
occupational safety and health 
standards that would, in toto, displace 
OSHA’s regulatory program. 40 FR 
10693 (March 7,1975). After 
consideration of the record developed, 
however, FRA reduced the scope of its 
efforts.

In 1976, FRA published in that docket 
a notice of proposed rulemaking stating 
its intention to issue specific 
occupational safety and health 
standards on only three subjects for 
railroad employees (egress from 
structures, general environmental 
controls, and fire protection) that would 
displace otherwise applicable OSHA 
standards. 41 FR 29153 (July 15,1976). 
FRA also indicated its intention to 
incrementally issue a comprehensive 
code of such standards for railroad 
employees that would gradually 
displace OSHA standards. FRA 
contemplated that these FRA standards 
would apply on a territorial instead of 
a hazard-specific basis.

In 1978, FRA sharply changed course: 
it terminated the regulatory proceeding 
and issued a Policy Statement instead of 
pursuing a comprehensive code of FRA 
occupational safety and health 
standards. 43 FR 10583 (March 14,
1978). In explaining its action, FRA 
stated:

* * * Written comments in response to (the 
1976] proposal were received, and a public 
hearing was conducted. The FRA has 
reviewed not only these comments, but also 
the entire original concept as to the adoption 
of a comprehensive code of occupational 
safety and health standards for the railroad 
industry paralleling the existing OSHA 
regulations.

* (GJiven the present staffing level for 
field investigation and inspection, the FRA 
has determined that, at this time, it would 
not be in the best interests of the public and 
of railroad safety for this agency to become 
involved extensively in the promulgation and j 
enforcement of a complex regulatory scheme 
covering in minute detail as do the OSHA 
standards, working conditions which, 
although located within the railroad 
industry, are in fact similar to those of any 
industrial workplace. Rather, we believe that 
the proper role for FRA in the area of 
occupational safety in the immediate future 
is one that will concentrate our limited 
resources in addressing hazardous working 
conditions in those traditional areas of 
railroad operations in which we have special] 
competence.
Id. at 10584—85.

Thus, contrary to its original intent, 
FRA’s determination in 1978 was 
generally to leave OSHA standards in 
place in the railroad industry.

The Policy Statement defined 
“railroad operations” as the “movement 
of equipment over rails” {Id.), and 
rejected a “territorial” approach to 
delineating those working conditions 
over which FRA would exercise its 
jurisdiction from those that would 
remain under OSHA’s control. Id. at 
10587. FRA did not want to duplicate 
capabilities “already possessed by 
OSHA” and stated:
FRA recognizes that OSHA is not precluded 
from exercising jurisdiction with respect to 
conditions not rooted in railroad operations 
nor so closely related to railroad operations 
as to require regulation by FRA in the interest 
of controlling predominant operational 
hazards.
Id. Therefore, until FRA exercises its 
statutory authority with respect to given 
working conditions through 
promulgation of a standard or through 
an expression that regulation is 
unnecessary or would be 
counterproductive, existing OSHA 
standards apply in the railroad 
workplace.

In support of its claim to withdraw 
section 214.101(d), the AAR alleges that] 
because section 19 of the RSIA requires I 
FRA to issue rules, as necessary, for the 
protection of maintenance-of-way 
employees on railroad bridges, FRA is I  
the exclusive Federal agency to regulate 
this subject matter. Also, the AAR states! 
that FRA does not have the discretion 
“to delegate to OSHA a portion of its
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responsibility to regulate bridge worker 
safety.” FRA has not delegated any 
authority to OSHA through publication 
of section 214.101(d); characterizing 
section 214.101(d) as a delegation is 
simply a misstatement of FRA’s 
relationship with OSHA and OSHA’s 
existing authority to regulate 
occupational safety and health matters 
in every American workplace. Rather, 
FRA has purposefully chosen not to 
exercise its authority over certain 
working conditions that OSHA also has 
the authority to regulate, and over 
which OSHA has comprehensively 
exercised its authority.

The AAR also argues that FRA 
violated the APA by not seeking public 
comment on section 214.101(d), and 
that this section represents “a radical 
departure” from the NPRM and long
standing policy. On the contrary, this 
section accurately reflects an extensive 
discussion in the preamble of the NPRM 
and its inclusion in the rule text is in 
direct response to written comments 

- submitted to the docket during the 
rulemaking. Clearly, those commenters 
knew the matter was at issue. Notice 
and comment would be required if 
section 214.101(d) represented a new 
regulatory scheme for the enforcement 

| of occupational safety and health 
; standards in the railroad workplace.
\Clearly, that is not the case. Section 
214.101(d) is a statement of FRA’s 
interpretation of the law and is wholly 

[consistent with FRA’s previous 
interpretive statements.

From as long ago as publication of the 
[Policy Statement in 1978, FRA has 
[stated that it will exercise authority over 
[working conditions intrinsic to or 
[closely related to railroad operations 
[requiring FRA’s unique expertise, and 
[has exercised its authority in some of 
[those areas. All other occupational 
[safety and health matters continue to be 
[governed by OSHA where that agency 
[has exercised its authority over a 
[specific working condition. The AAR 
[concludes that the Policy Statement 
[makes “the regulation of areas along 
[railroad operating rights-of-way * * * 
[exclusively the province of FRA.” This 
■conclusion is incorrect, as it embodies 
[the very “territorial” approach to 
lurisdiction FRA rejected in 1978. The 
(AAR chooses to misconstrue the 
[functional distinction drawn by the 
[Policy Statement as a territorial division 
pf jurisdiction (“fixed facilities such as 
[offices and shops” as OSHA’s versus 
[‘areas along railroad operating rights-of- 
pvay” as FRA’s), which it explicitly is 
pot. For instance, as the NPRM in this 
proceeding clearly states (56 FR 3435), 
ihe Policy Statement divested OSHA of 
puthonty to regulate the surfaces on

railroad bridges, such as track and 
signal structures, but did not oust OSHA 
entirely from regulating any working 
condition that arises on a railroad 
bridge, as the AAR argues. Also, the 
plain language of the Policy Statement 
left the regulation of personal protective 
equipment with OSHA until FRA chose 
to exercise its authority in that regard.' 
43 FR 10583,10588 (March 14,1978).

In promulgating the initial final rule, 
FRA methodically considered the 
hazards bridge work poses; exercised its 
authority to regulate the use of certain 
personal protective equipment; and left 
other working conditions (for instance, 
exposure to airborne toxins and 
attendant respirator use) under existing 
applicable OSHA standards. The areas 
left to OSHA are those in which FRA 
neither has, nor can quickly acquire, the 
expertise necessary for effective 
implementation of relevant standards. 
Were FRA to include such matters 
within its rule without the ability to 
enforce the relevant standards, it would, 
as a practical matter, be creating a gap 
in the protection of railroad workers, 
which it does not want to do. Moreover, 
but for respiratory protection, which 
FRA proposed to include in its rule but 
ultimately decided to leave to OSHA, 
FRA never even proposed standards on 
the matters section 214.101(d) specifies 
as being included within the areas left 
to OSHA (i . e hazard communications, 
hearing protection, welding and lead 
exposure standards).

Section 214.101(d) merely states the 
relationship between FRA’s substantive 
standards and OSHA’s; it does not 
impose a new substantive burden. 
Whatever substantive burdens OSHA’s 
rules place on railroads are the result of 
OSHA’s exercise of its authority prior to 
issuance of FRA's rule. This section 
only attempts to clarify which of those 
pre-existing standards still apply even 
after the issuance of FRA’s final rule, 
which displaces some of them. Section 
214.101(d) imposes no new substantive 
burdens and, accordingly, notice and 
comment was not necessary prior to 
issuance of this essentially interpretive 
rule.

Nevertheless, there can be no doubt 
that the NPRM invited comment on 
where the jurisdictional lines should be 
drawn and demonstrated FRA’s intent 
to clarify it. FRA stated:
Thus, one question is whether the 
occupational safety issues presented by work 
on railroad bridges are so inherent to the 
railroad environment that FRA alone should 
regulate them, Or whether they cut across 
industry lines without raising special 
concerns in the railroad context and thus are 
properly addressed by general OSHA 
standards.

56 FR 3434. FRA noted that there was 
considerable confusion about which 
OSHA standards applied and that it had 
placed in the docket various legal 
memoranda from railroads and railroad 
associations on this issue. FRA then 
stated: “(TJhe appropriate federal 
standards for personal protection, and- 
the identity of the agency responsible 
for their enforcement, must be crystal 
clear.” 56 FR 3435. No participant in the 
rulemaking can be heard to complain 
about FRA’s having provided the 
clarification it promised. Therefore, 
although notice of this interpretive rule 
was not required, it was effectively 
provided.

Section 214.101(d) does not reverse 
long-standing policy or law, does not 
violate the RSLA or APA and, therefore, 
will not be withdrawn.

Second, the AAR’s petition asserts 
that the exemption in section 214.103(b) 
for instances where the installation of 
fall protection poses a greater risk than 
working without protection should be 
expanded to include instances where 
the installation and use of fall 
protection poses a greater risk. FRA 
does not believe there are compelling 
reasons to enlarge this exception to the 
fall protection requirement with respect 
to all railroad bridge workers. The 
examples cited by the AAR in their 
petition (fire fighting, re-railing cars, 
working with moving equipment) as 
instances where the use of fall 
protection equipment may pose a 
greater risk than completing the work 
without fall protection are not 
persuasive. FRA believes that for each of 
these situations installation of fall 
protection equipment is the most 
difficult part of the process, and that 
once installed does not interfere in the 
work to be done. In other words, if 
installation can be accomplished, the 
duties to be performed once protection 
is in place can also be accomplished.
The AAR states that workers need to be 
able to move away from these hazards 
quickly and easily. However, once 
installed, safety nets, walkways, and fall 
arrest systems*provide ample freedom of 
movement. The only fall protection 
device that may present questions in 
this regard is the personal fall arrest 
system, and given new designs that 
encompass the peculiarities of railroad 
bridge structures and points of 
attachment, these devices can be 
installed to allow prompt and careful 
movement. Therefore, FRA is not 
willing to expand the fall protection 
exception set out in section 214.103(b) 
for all bridge workers. However, FRA 
does believe that this exception should 
be broadened to permit railroad bridge 
inspectors to work without installing dr
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using fall protection systems, so long as 
certain criteria are met.

Employees performing inspections of 
railroad bridges must climb to all points 
above and below the bridge deck, as 
well as along the deck, and must be free 
to reach points on the structure that are 
accessed infrequently and with 
difficulty, and then only for inspection 
purposes. FRA believes that in some 
instances the use of fall protection could 
heighten the chance of injury for the 
inspector. Also, a blanket fall protection 
requirement could result in incomplete 
bridge inspections, a fact that raises 
additional safety concerns for fellow 
employees and the public. Therefore, 
persons who are capable of climbing on 
bridges, and who have been specifically 
qualified and designated by the railroad 
or railroad contractor, may perform 
bridge inspections without the 
installation and use of fall protection 
required under this regulation, provided 
the conditions set forth below are met.

In order to qualify for the installation 
and use exception now set forth in 
section 214.103(b)(2), the railroad or 
contractor using the exception must 
have a comprehensive written program 
in place that addresses pertinent 
climbing techniques and applicable 
safety equipment. The employee to 
whom the exception applies must be 
trained and qualified according to that 
program to conduct bridge inspections. 
Also, this employee must be formally 
designated by the railroad or contractor 
as one who will perform bridge 
inspections and voluntarily accepts the 
designation. The reason for this 
requirement is to prevent an employer 
from maintaining an informal bridge 
inspection program typified by on-the- 
spot designations of employees who 
lack training and who are uncomfortable 
working at heights without protection. 
Section 214.103(b)(2)(D) requires that 
the employee must actually be engaged 
in the inspection of the bridge or its 
components while the exception 
applies. Should this employee move to 
another duty on the bridge, fall 
protection would be required. Finally, 
the employee to whom the exception 
applies must be familiar with the 
appropriate climbing technique needed 
to scale safely the structure involved, 
and must be provided any generic, 
alternative or specialized equipment 
needed to complete the climb efficiently 
and safely. For instance, some railroads 
are training their bridge inspectors in 
rock climbing techniques and systems.
If rock climbing techniques are used by 
a bridge inspector during the inspection, 
the appropriate equipment must also be 
provided.

The AAR also requests that FRA 
eliminate the requirement of toeboards 
on bridge walkways found in section 
214.103(c). In support of its request, the 
AAR states that toeboards are not 
normally found on railroad bridges, and 
because they would permit snow, ice, 
and debris to accumulate on walkways, 
will present tripping or falling hazards. 
FRA agrees, and is removing the 
toeboard requirement from section 
214.103(c). Therefore, fall protection 
will no longer be required where a 
bridge is equipped with, secure 
walkways and railings that meet the 
remaining criteria set forth in section 
214.103(c). Toeboards are used 
traditionally as a method to prevent 
tools from falling rather than as a fall 
protection device. Recognizing that 
falling tools present hazards to those 
who work at levels below the walkway, 
FRA believes that the dangers created by 
the presence of toeboards exceed those 
associated with not requiring them.
Also, nearly all railroad bridges 
equipped with secure walkways and 
railings do not also possess toeboards. 
Therefore, the substitution of walkways 
for personal fall arrest systems and 
safety nets permitted by section 
214.103(c) as originally written is 
largely unusable.

FRA also makes a clarification with 
respect to walkways in section 
214.103(c). Many railroad bridges now 
include vehicular roadways replacing 
second or multiple railroad tracks that 
have been removed. For the purposes of 
this rule, FRA views these roadways as 
walkways. These roadways are at least 
as stable as the typical walkway built 
beside track on a railroad bridge, and 
footing and movement on these 
roadways is as secure as on a walkway 
or on the track portion of the railroad 
bridge. Because of these safety factors, 
FRA believes that employees working or 
moving at least six feet from the edge of 
such a roadway are not at risk of falling 
over the side of the bridge. Therefore, 
where employees are six or more feet 
from the edge of a vehicle roadway, fall 
arrest systems, safety nets, railings and 
handrails are not required. Section 
214.103(c)(2) now permits work without 
fall protection on roadway bridges so 
long as employees remain at least six 
feet from the edge of the roadway.

Also, FRA is clarifying the rule with 
respect to personal protective 
equipment. FRA has received questions 
from the regulated community 
concerning the interplay of sections 
214.111 and 214.115. To alleviate any 
confusion, section 214.111 has been 
clarified by stating that railroads and 
their contractors must require the use of 
protective footwear, but need not

necessarily furnish that equipment. As 
written, section 214.115 of the final rule 
clearly states that employers must 
require workers to wear foot protection, 
but does not contain the requirement 
present in the other personal protective 
equipment sections stating the 
“employees shall be provided” such 
equipment. Section 214.111, which sets 
out personal protection standards 
generally, appears to contradict section 
214.115 by stating that the railroads and 
contractors “must provide and require 
the use of” the equipment required by 
Subpart B of the rule, including 
footwear. That contradiction is now 
removed. The practical difference 
involved here, as in other industries, is 
that footwear is a personal item that the 
employer cannot reasonably be required 
to retain in stock, while other safety 
items are easily supplied with a store of 
backup units should they be required. 
Therefore, section 214.111 is amended 
to exclude protective footwear from the 
group of personal protective devices 
that the railroads and their contractors 
must provide. This change reflects the 
status of protective footwear in the 
railroad, construction, and other 
industries where the equipment is 
needed, reiterates FRA's original intent, 
and does not in any way interfere with 
collective bargaining agreements that 
address who ultimately bears the 
expense for personal protective 
equipment.

Finally, FRA is correcting sections 
214.113, 214.115, and 214.117 by 
replacing outdated ANSI references 
with the most recent standards for head, 
foot, and eye and face protection. As 
noted by commenters to the NPRM, 
these new standards were generally 
used in industry when the NPRM and 
final rule were published, but FRA 
erroneously printed outdated standards.
Regulatory Impact
E.O. 12866 and DOT Regulatory Policies 
and Procedures

This correction of the final rule has 
been evaluated in accordance with 
existing policies and procedures and is 
not considered significant under 
Executive Order 12866 or under DOT 
policies and procedures. The minor 
technical changes made in this 
amendment will not increase the costs 
or alter the benefits associated with this 
regulation to any measurable degree.
Regulatory Flexibility Act

The Regulatory Flexibility Act of 1980 
(5 U.S.C. 601 et seq.) requires a review 
of rules to assess their impact on small 
entities. This amendment to the final 
rule removes a requirement originally
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I placed on railroads and their contractors 
and clarifies an existing requirement.

I The changes will have no new direct or 
I indirect economic impact on small units 
I of government, businesses, or other 
I  organizations. Therefore, it is certified 
I that this rule will not have a significant 
I  economic impact on a substantial 
I  number of small entities under the 
[ provisions of the Regulatory Flexibility 

A c t ; V

I Paperwork Reduction Act
There are no paperwork requirements 

I associated with this amendment of the 
[ final rule.

■  [ Environmental Im pact
FRA has evaluated this amendment in 

I  accordance with its procedures for 
I  ensuring full consideration of the 
I  environmental impact of FRA actions,
K as required by the National 
I  Environmental Policy Act (42 U.S.C.
■ 4321 et seq.), other environmental
I  statutes, Executive Orders, and DOT 
I  Order 5610.1c. The amendment meets
■ criteria establishing this as a nonmajor
■ action for environmental purposes.
[ Federalism  Im plications

This amendment will not have a 
[ substantial effect on the states, on the 

relationship between the national 
[ government and the states, or on the 

distribution of power and 
[ responsibilities among the various 
| levels of government. Thus, in 
[ accordance with Executive Order 12612, 
t preparation of a Federalism Assessment 
[ is not warranted.
| List of Subjects in 49 CFR Part 214

Bridges, Incorporation by reference,
| Occupational safety and health,
Personal protective equipment, Railroad 

[ operating practices, Railroad safety, 
Scaffolding.

[ The Final Rule
In consideration of the foregoing, Part 

r 214, Title 49, Code of Federal 
I Regulations is amended as follows:

1. The authority for this part 
icontinues to read as follows:

Authority: 45 U.S.C. 431, 438, as amended; 
149 CFR 1.49(m).

2. By amending § 214.103 to revise 
[paragraphs (b) and (c) to read as follows;

f§214.103 Fall protection, generally.
B *  * * * ■ , *
I  (b)(1) This section shall not apply if 

Bthe installation of the fall arrest system 
B poses a greater exposure to risk than the 
■work to be performed; In any action 
■brought by FRA to enforce the fall 
■protection requirements, the railroad or 
B railroad contractor shall have the

burden of proving that the installation 
of such device poses greater exposure to 
risk than performance of the work itself.

(2) This section shall not apply to 
employees engaged in inspection of 
railroad bridges conducted in full 
compliance with the following 
conditions:

(i) the railroad or railroad contractor 
has a written program in place that 
requires training in, adherence to, and 
use of safe procedures associated with 
climbing techniques and procedures to 
be used;

(ii) the employee to whom this 
exception applies has been trained and 
qualified according to that program to 
perform bridge inspections, has been 
previously and voluntarily designated to 
perform inspections under the 
provisions of that program, and has 
accepted the designation;

(iii) the employee to whom this 
exception applies is familiar with the 
appropriate climbing techniques 
associated with all bridge structures the 
employee is responsible for inspecting;

(iv) the employee to whom this 
exception applies is engaged solely in 
moving on or about the bridge or 
observing, measuring, and recording the 
dimensions and condition of the bridge 
and its components; and

(v) the employee to whom this 
exception applies is provided all 
equipment necessary to meet the needs 
of safety, including any specialized or 
alternative systems required.

(c) This section shall not apply where 
employees are working on a railroad 
bridge equipped with walkways and 
railings of sufficient height, width, and 
strength to prevent a fall, provided that 
the employee does not work beyond the 
railings, over the side of the bridge, on 
ladders or other elevation devices, or 
ivhere gaps or holes exist through which 
a body could fall. Where used in place 
of fall protection as provided for in 
§ 214.105, this paragraph (c) is satisfied 
by:

(1) Walkways and railings meeting the 
standards set forth in the American 
Railway Engineering Association’s 
Manual for Railway Engineering; and

(2) Roadways attached to railroad 
bridges, provided that employees on the 
roadway deck work or move at a 
distance of six feet or more from thè 
edge of the roadway deck, or from an 
opening through which a person could 
fall.
* * * * Hr

3. By revising § 214.111 to read as 
follows:

§ 214.111 Personal protective equipment 
generally.

With the exception of foot protection, 
the railroad or railroad contractor shall 
provide and the employee shall use all 
appropriate personal protective 
equipment described in this subpart in 
all operations where there is exposure to 
hazardous conditions, or where this 
subpart indicates the need for using 
such equipment to reduce hazards to 
railroad employees. The railroad or 
railroad contractor shall require the use 
of foot protection when the potential for 
foot injury exists.

4. By amending § 214.113 to revise 
paragraph (b) to read as follows and by 
removing paragraph (c):

§214.113 Head protection.
*  *  Hr ’ Hr - ■ ' *

(b) Helmets for the protection of 
railroad employees against impact and 
penetration of falling and flying objects, 
or from high voltage electrical shock 
and bums shall conform to the national 
consensus standards for industrial head 
protection (American National 
Standards Institute, American National 
Standard Z89.1-1986, Protective 
Headwear for Industrial Workers). This 
incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 
552(a) and 1 CFR part 51. Copies may 
be obtained from the American National 
Standards Institute, 11 West 42nd 
Street, New York, NY 10036. Copies 
may be inspected at the Federal 
Railroad Administration, Docket Clerk, 
400 7th Street, SW., Washington, DC, or 
at the Office of the Federal Register, 800 
North Capitol Street, NW., suite 700, 
Washington, DC.

5. By amending § 214.115 to revise 
paragraph (b) to read as follows:

§ 214.115 Foot protection.
* * - * Hr *

(b) Safety-toe footwear for railroad 
employees shall conform to the national 
consensus standards for safety-toe 
footwear (American National Standards 
Institute, American National Standard 
Z41-1991, Standard for Personal 
Protection—Protective Footwear). This 
incorporation by reference was 
approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 
552(a) and 1 CFR part 51. Copies may 
be obtained from die American National 
Standards Institute, 11 West 42nd 
Street, New York, NY 10036. Copies 
may be inspected at the Federal 
Railroad Administration, Docket Clerk, 
400 7th Street,; SW., Washington, DC, or 
at the Office of the Federal Register, 800 
North Capitol Street, NW., suite 700, 
Washington, DC.
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6. By amending § 214.117 to revise 
paragraph (b) to read as follows:

§ 214.117 Eye and face protection.
♦  *  *  ft  it

(b) Eye and face protection equipment 
required by this section shall conform to 
the national consensus standards for 
occupational and educational eye and 
face protection (American National 
Standards Institute, American National

Standard Z87.1—1989, Practice for 
Occupational and Educational Eye and 
Face Protection). This incorporation by 
reference was approved by the Director 
of the Federal Register in accordance 
with 5 U.S.C. 552(a) and 1 CFR part 51. 
Copies may be obtained from the 
American National Standards Institute, 
11 West 42nd Street, New York, NY 
10036. Copies may be inspected at th^

Federal Railroad Administration, Docket | 
Clerk, 400 7th Street, SW., Washington, 
DC, or at the Office of the Federal 
Register, 800 North Capitol Street, NW.,j 
suite 700, Washington, DC.

Issued this 8th day of June, 1994.
Jolene M. Moiitoris,
A dm inistrator.
(FR Doc. 94-14377 Filed 6-15-94; 8:45 ami 
BILUNG CODE 49KMJS-P
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This section of the FEDERAL REGISTER _ 
contains notices to the public of the proposed 
issuance of rules and regulations. The 
purpose of these notices is to give interested 
persons an opportunity to participate in the 
rule making prior to the adoption of the final 
rules.

COMMODITY FUTURES TRADING 
COMMISSION

17 CFR P a rti

Risk Assessment for Holding 
Company Systems
AGENCY: Commodity Futures Trading 
Commission.
ACTION: Proposed rule; extension o f 
comment period.

SUMMARY: On March 1, 1994, The 
Commodity Futures Trading 
Commission (“Commission”) published 
in the Federal Register a request for 
public comment on proposed rules to 
implement the risk assessment 
provisions of the Futures Trading 
Practices Act of 1992. 59 FR 9689 
(March 1,1994). The original comment 
period, which would have expired on 
May 2,1994, was extended by the 
Commission for a period of sixty days. 
Thus, the extended comment period 
expires on July 1,1994. 59 FR 22145 
(April 29,1994). However, in order to 
assure a full opportunity for comment 
on the issues, the Commission has 
determined to provide an additional 
sixty-day extension of the comment 
period with respect to those provisions 
of the proposed rules concerning the 
maintenance and filing of information 
concerning the futures commission 
merchant’s (“FCM”) noncustomer 
accounts and those provisions requiring 
the maintenance and reporting of 
financial information concerning an 
FCM’s Material Affiliated Persons 
(“MAPs”) required to be provided on 
proposed Form 1.15A.
DATES: Written comments for those 
provisions subject to the extension, as 
set forth above, must be received on or 
before September 1,1994. Comments 
concerning all other provisions of the 
proposed rules must be received on or 
before July 1,1994.
ADDRESSES: Comments should be sent to 
Jean A. Webb, Secretary of the 
Commission, Commodity Futures 
Trading Commission, 2033 K Street 
MW,, Washington, DC 20581. Reference

should be made to “Proposed Risk 
Assessment Rules. ’ ’
FOR FURTHER INFORMATION CONTACT: 
Lawrence B. Patent, Associate Chief 
Counsel, or Lawrence T. Eckert, 
Attorney Adviser, Division of Trading 
and Markets, Commodity Futures 
Trading Commission, 2033 K Street 
NW., Washington, DC 20581.
Telephone: (202) 254-8955 
SUPPLEMENTARY INFORMATION: The 
comment period on proposed rule 1.14 
§§ (a)(l)(v)-(a)(l)(x), proposed rule 1.15 
§§ (a)(l)(iii), (a)(2)(iii), (a)(3) arid (a)(4) 
and proposed Form 1.15A is hereby 
extended for an additional sixty days, to 
September 1,1994. The comment period 
for all other provisions of the proposed 
rules, including, but not limited to, the 
provisions concerning maintenance and 
filing of an FCM’s organizational chart, 
information concerning risk 
management policies, procedures and 
systems, and consolidated and 
consolidating financial statements, as 
well as the proposed requirements with 
respect to providing notice to the 
Commission upon the occurrence of 
certain events, are not extended and the 
comment period thereon will expire on 
July 1,1994.

issued in Washington, DC, on June 10.
1994, by the Commission.
Jean A. Webb,
Secretary o f the Comm ission.
[FR Doc. 94-14515 Filed 6-15-94; 8:45 am] 
BILLING CODE 6351-01 ~M

LEGAL SERVICES CORPORATION

45 CFR Part 1607

Governing Bodies
AGENCY: Legal Services Corporation. 
ACTION: Notice of proposed rulemaking.

SUMMARY: This proposed regulation 
would amend the Legal Services 
Corporation’s (“LSC” or “Corporation”) 
regulations, relating to governing bodies 
of recipients of LSC funds. Many of the 
revisions are simply intended to clarify 
current Corporation policy or to 
interrelate this part to other LSC 
regulations. However, a number of the 
proposed revisions represent changes_in 
Corporation policy Or interpretations 
with respect to issues that arise under 
the regulation. The proposal also 
includes a number of technical revisions 
to make the rule easier to apply and use.

DATES: Comments should be received by 
August 15,1994.
ADDRESSES: Comments should be 
submitted to the Office of the General 
Counsel, Legal Services Corporation,
750 First Street, NE., 11th Floor, 
Washington, DC 20002-4250.
FOR FURTHER INFORMATION CONTACT: 
Victor Fortuno, General Counsel, Office 
of the General Counsel (202) 336-8810. 
SUPPLEMENTARY INFORMATION: The 
Operations and Regulations Committee 
of the LSC Board of Directors 
( ‘Committee”) held public hearings on 
April 15,1994, in Washington, DC and 
on May 13,1994, in Atlanta, Georgia, to 
consider drafts of proposed revisions to 
45 CFR part 1607, LSC’s regulation on 
recipient governing bodies. At the 
meeting in Atlanta, the Committee 
approved a draft to be published in the 
Federal Register as a proposed rule for 
public comment.

The Corporation is extending the _ 
customary 30-day comment period to 60 
days in order to allow bar associations 
and other organizations with a specific 
interest in this rule sufficient time to 
comment. Bar associations play a 
substantial role in the appointment of 
recipient board members, and the 
Committee encourages their 
involvement in this rulemaking process.

The Committee recognizes that 
reauthorization of the Corporation is 
presently under consideration by 
Congress. Whenever Congress does 
reauthorize the Corporation, the 
Corporation’s regulations will be 
revisited and revised accordingly.

This proposed rule is intended to 
amend 45 CFR part 1607 and to 
supersede part 1607’s interpretive 
guideline published at 48 FR 36820 
(August 15,1983).
Section 1607.1 Purpose

No change is proposed for this 
section.
Section 1607.2 Definitions

Most of the changes proposed for this 
section are technical and clarifying in 
nature. The section was reordered to put 
the definitions in alphabetical order. 
Also, definitions found in other parts of 
the regulations, but applicable to this 
part are included here for easier 
reference. In addition, language found 
in other sections of this part that, in fact, 
constitute definitions of terms are 
included herb both for easier reference

= | Proposed Rules Federal Register
• W  " ' . Voi. 59. No. 115
a, ■

Thursday. June 16, 1994
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and to treat similar terms similarly.
Some of the language has been clarified 
to make it consistent with past and 
current LSC interpretations.

Section 1607.2(a). The definition of 
attorney m em ber was added to make it 
clear that national support center board 
members do not have to be admitted to 
practice in a state where the center 
actually provides legal assistance.

Section 1607.2(c). The definition of __ 
elig ible client m em ber has been changed 
in two principal ways. First, the 
language has been revised to make it 
clear that client board members must be 
eligible at the time of their appointment 
to each term of office. Thus, a client 
member who is financially eligible for 
services when first appointed to a 
recipient’s board may not be 
reappointed to a second or subsequent 
term if, at the time of reappointment, 
the client board member is no longer 
financially eligible for LSC-funded 
services. However, nothing in the rule 
would require a client board member to 
resign during the course of a term if the 
client became ineligible subsequent to 
appointment. Second, language was 
added to deal with two additional, 
distinct issues. The proposed rule now 
makes it clear that the recipient should 
decide how client board member 
eligibility is determined. The proposed 
rule also makes it dear that the 
recipient should decide whether it or a 
particular group should make the 
determination, and that the recipient 
could decide, for some groups, die 
recipient will make the determination 
and for others it will leave the 
determination up to the appointing 
group.

The Committee considered and 
decided not to expand the definition of 
elig ible client m em ber to  indude 
individuals who are eligible for non- 
LSC-funded services provided by the 
recipient, because it wished to insure 
that the focus of the legal services 
program remains on the poor 
community.

Section 1607.2(d). The proposal 
revises the definition of governing body  
to clarify that, in addition to the 
governing bodies of recipients who have 
as a primary purpose the provision of 
legal assistance to eligible clients, it also 
applies to the governing bodies or 
policy boards created pursuant to 
§ 1607.6(e).

Section 1607.2(e). This definition of 
recipien t appears in 45 CFR part 1600, 
but is repeated here for clarity in 
interpreting this part.
Section 1607.3 Composition

Section 1607.3(a). The proposal 
includes general language, applicable to

all categories of board membership, that 
requires board members to be 
supportive of the purposes of the LSC 
Act, and to be interested in and 
knowledgeable about the delivery of 
quality legal services to the poor. The 
current regulation does not indude any 
similar requirement for client board 
members, but does include similar, 
although not identical, requirements for 
attorney and “other” board members. 
The proposal removes the reference to 
the board reflecting “the characteristics” 
of the client community, in part because 
it is not clear what that language means 
and in part because it could be 
construed to be inconsistent with 
diversity requirements that are included 
later in the rule for each category of 
board membership.

Section 1607.3(d). With respect to 
attorney board members, the proposal 
revises the language of the rule that is 
based on the requirements of the 
McCollum Amendment, which require a 
majority of the board members to be 
appointed by state, county and 
municipal bar assodations. The revision 
clarifies that the appointments can be 
made by one or more such bar 
associations, so long as those bar 
associations collectively represent a 
majority of attorneys practicing law in 
the recipient's service area. If there are 
minority or gender-based bar 
associations that represent attorneys 
practicing in a particular locality, those 
bar associations may be induded in the 
mix of bar associations that make 
appointments of attorneys to a 
redpient’s board, especially if their 
inclusion would help to insure that 
there is appropriate diversity among the 
attorney members of the board. In 
addition, although the rule, consistent 
with the language of the McCollum 
Amendment, states that the 
appointments are to be made by the 
“governing bodies” of the bar 
associations, the Committee recognizes 
that different bar associations should be 
free to exercise their appointment 
responsibility in a manner consistent 
with their own policies, procedures and 
practices. The McCollum Amendment 
does not direct LSC to impose any 
particular method of appointment on a 
bar assodation.

The proposed rule also adds language 
which is based on part of the McCollum 
amendment that makes it clear that 
national support centers are not 
required to use the American Bar 
Assodation (“ABA”) or a collection of 
all state bars to appoint their attorney 
members, simply because they provide 
service nationally. The proposed rule 
also recognizes that some redpients, 
especially Native-American or migrant

programs, may have offices in one state, 
but also provide services in one or more 
adjacent or nearby states. The language 
is intended to permit those programs, if 
they so decide, to have the bar 
associations of the other states in which 
they provide service make appointments 
as well as the bar of the state in which 
their principal office is located.

In addition, the proposed rule 
explicitly states what is implicit in the 
language of the current regulation, i.e., 
that the additional ten percent of the 
board members who must be attorneys, 
but who are not covered by the 
McCollum amendment, may be selected 
by the recipient’s governing body, if it 
so chooses. The proposed rule does 
change current law with respect to the 
additional ten percent of attorney board H  
members in one respect, however.
Under the current regulation, the 
additional attorneys must be 
representatives of bar associations or 
other legal organizations, e.g., law 
schools. This requirement is not 
contained in the LSC Act. Under the 
proposed regulation, the recipient may 
select attorneys who are not 
representatives of any particular bar or 
legal organization, or may select 
attorneys who are affiliated with non- 
legal organizations, as long as they are 
admitted to practice in a state within the [ i 
recipient’s service area, and as long as 
the organization has an interest in the 
delivery of legal services to the poor.
Thus, the recipient would be able to 
select lawyers who represent the 
business community or the United Way 
and may be helpful in fundraising, or 
lawyers who provide substantial pro 
bono services to the client community 
and may be helpful in designing a 
recipient’s private attorney involvement H  
program.

Finally, the proposed regulation 
revises and relocates the section that 
relates to diversity among attorney H
board members. This provision is a 
variation of the language previously 
found in § 1607.3(c). It is revised to ■  
incorporate a more current statement of 
the concerns addressed by that 
subsection, but no substantive change is 
intended. While the language of the d
proposed rule specifically mentions 
race, ethnicity and gender, it also a
includes a reference to other factors that s 
may be relevant in a particular legal 
community and population of the area 
served by the recipient, including, for 
example, age, physical abilities and 
religious belief. g

Section 1607.3(c). The proposal 
includes a number of changes in the 
language that relates to client board 
members. The principal revision 
addresses an issue that has remained
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■ambiguous under the language of the 
■current regulation and has caused 
■problems for some LSC recipients. The 
I  [proposed revision would codify the 
I  [current LSC interpretation of the 
I  [language to require that client board 
I  [members be selected by client groups 
I  [that have been designated by the 
Recipient. This proposal also adds 
■language that more accurately reflects 
R h e  kind of groups or organizations that 
I  ¡would be appropriate client groups for 
I  purposes of eligible client member 
I  selection. In addition, the proposal adds 
I  a diversity goal for client board 
I  members that is similar to the 
I  requirement for attorney board 
I  members.

[ Section 1607.3(d). With respect to the 
B rother” board members, i.e., those that 
H are neither attorney members nor 
I  eligible client members, the proposal 
I  makes it clear that recipient boards are 
I  permitted to fill the remaining “other” 
f l  llots. This gives recipients flexibility to 
f l  include board members who can help 
f l  [hem with fundraising, community 
f l  relations, coordination with other social 
I  kervice providers, or any other locally 

Identified need. Law school professors 
R vho cannot count as “attorney 
Rnem bers” because they are not 
‘admitted to practice in a state within the 
R ecip ient’s service area, could be 

Jselected for this category of 
R n  ember ship. Although there is no 

Icomparable language in the current 
Regulation, this provision is consistent 
R vith  longstanding LSC interpretations, 
■ n  addition, the proposal includes 

language that makes it clear that “other” 
Board members should be selected with 
the goals of diversity in mind.

■  Section 1607.3(e). This proposal adds 
language to the “domination” provision 

R  the current regulation to make it clear 
that the provision was not intended to 
prevent recipients from designating a 
angle regional or statewide client 

R duntil as the appointing organization 
R r  client board members, so long as that 

(pent council represents numerous 
smaller client groups.

^■Section 1607.3(f). The proposal 
deletes language which could be 
Jcorrectly interpreted to give LSC 
authority to veto particular methods of 
selecting local board members. In 
audition, the proposal states 
ai irmatively that recipients may 

^•commend names to and consult with 
thr associations and other appointing 
groups to insure that appropriate 
appointments are made. This revision 
^•cognizes that bar associations or other 

^■oups may request information on who 
would make a good legal services 

^Bogram board member and may rely on

input from the recipients in making the 
appointments.

Section 1607.3(g). The proposed rule 
includes a new provision that is 
intended to establish standards for 
dealing with recipient board vacancies. 
It establishes a standard of reasonable 
and good faith efforts to insure that 
governing body vacancies are filled 
promptly, but recognizes that recipients 
often have no control over the 
appointment process other than to 
change the groups that they have 
designated to make the appointments if 
a particular group fails to make an 
appointment in a timely manner. In 
order to avoid the creation of vacancies, 
recipients, through their own by-laws or 
board policies^ could take a number of 
actions when appointing organizations 
are slow in making appointments, refuse 
to make them, or are unable to make 
them for whatever reason. For example, 
a recipient’s board could permit its 
members to hold over until 
replacements are appointed, or could 
make short-term interim appointments, 
if necessary, until regular appointments 
can be made.

Section 1607.3(h). The proposed 
regulation includes a new provision that 
grants the recipient the authority to 
reject an appointment of a board 
member when the recipient determines 
that the person who has been appointed 
does not meet the criteria set out in the 
regulation, including financial 
eligibility for client board members, or 
where the person appointed has a 
significant individual or institutional 
conflict of interest with the recipient or 
its client community. The ABA’s 
Standards for Providers of Legal 
Services to the Poor states, in Standard 
7.2-5, that “governing body members 
should not knowingly attempt to 
influence any decisions in which they 
have a conflict of interest with provider 
clients” and Standard 7.2-6 states that 
“members should not be selected by 
* * * any institution or agency which 
is in conflict with the provider or its 
clients.” The Commentary to those 
standards contains discussions of both 
institutional and individual conflicts of 
interest and suggests that when such 
conflicts arise with respect to a sitting 
board member, the member and the 
recipient should be guided by laws of 
the jurisdiction regarding disclosure and 
recusal. While the Standards state an 
absolute rule prohibiting appointments 
by institutions or agencies that have a 
conflict with the recipient or its clients 
(e.g. a welfare department or county 
attorney’s office should not make 
appointment's to a recipient’s board), 
they also note that:

If a person is employed by or is otherwise 
significantly connected with an institution 
that is in conflict with the provider’s clients, 
generally that person should not serve on the 
governing body. That person may serve, 
however, if there is evidence * * * that the
particular individual is not in actual conflict 
* * *

Thus, the question of whether it is 
appropriate for government attorneys or 
other public employees or elected 
officials, or attorneys representing 
finance companies or real estate 
developers, to serve on recipient 
governing bodies as members appointed 
by a bar association as its representative 
is a factual issue. The Commentary 
recognizes that:

(c)onflicts may arise in the representation 
by attorney board members of institutions or 
individuals who are in conflict with provider 
clients. Concern about the risks associated 
with conflicts should not exclude from the 
governing body every person identified with 
an institution or individual with an adverse 
interest. A strict rule could exclude persons 
with skills and experience of benefit to the 
provider and could inhibit development of 
an effective relationship between the 
provider and the private bar. In rural areas 
particularly, where the pool of potential 
members is relatively small, it may be 
impossible to avoid all conflicts. The 
provider, however, should assure that the 
presence of members with potential conflicts 
does not inhibit forceful representation of 
clients.

The proposed provision suggests a 
way that, under appropriate 
circumstances, the recipient can assure 
that individuals with clear and 
substantial conflicts of interest do not 
serve on its governing body, while 
permitting it to seat other individuals 
who may have a less substantial or 
merely potential conflict, and leaving it 
to the guidance of the applicable rules 
of professional responsibility when 
actual conflicts arise.
Section 1607.4 Functions of a 
Governing Body

Section 1607.4(a). This proposal 
deletes the requirement for “effective” 
prior public notice, which has proven to 
be a difficult concept to enforce and 
may be very fact-specific. The 
Committee felt that truly effective 
public notice is virtually impossible to 
achieve, even if a recipient spent huge 
amounts of money on advertising. The 
Corporation does not wish to promote 
such wasteful expenditures or assume 
that the efforts were not “effective” 
simply because few members of the 
public showed up at a board meeting. 
Instead, the standard should be that of 
“reasonable” prior public notice, so that 
recipients would only be required to do
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what is reasonable under the specific 
local circumstances.

The Committee also considered 
whether it should include within the 
regulation specific guidance as to what 
kinds of matters were properly 
discussed in executive session. Instead, 
it decided to recommend that recipients 
look to the kinds of matters described in 
the LSC bylaws and Sunshine Act 
regulation (45 CFR part 1622), state 
Sunshine Act provisions, or other 
provisions in state non-profit 
corporation law for guidance as to the 
kinds of matters that should 
appropriately be discussed out of the 
public eye. A recipient should 
determine, based on that review and 
local circumstances, how it should 
conduct its business.

Section 1607.4(b). The proposed 
regulation includes new language to 
make it clear that recipient governing 
bodies have, in addition to the specific 
functions described in the regulation, 
the authority and responsibility 
inherent in their status as boards of non
profit corporations. The Committee felt 
that the current regulatory language did 
not grant the governing body the general 
authority, for example, to hire and fire 
a program’s executive director, and 
there should be language that granted 
such authority.

In addition, there is new language that 
was added to make the section 
consistent with ABA opinions on the 
role of governing bodies of légal 
assistance programs under the Model 
Rules, especially with respect to the 
governing bodies’ interference with an 
attorney’s representation of a client or 
with the conduct of any ongoing 
representation. The Committee wished 
to make clear that while Board members 
were prohibited from such interference, 
the Board as a whole should be 
encouraged to adopt policies to guide 
the executive director’s actions when he 
or she discovers that the recipient has 
undertaken representation in a case that 
is inappropriate under the restrictions of 
the LSC Act or regulations.

Section 1607.4(c). This new provision 
is intended to make it clear that it is up 
to recipients to design their own bylaws. 
The Corporation would have authority 
to review a program’s bylaws, as well as 
any revisions that are made in them, for 
the purpose of ensuring that they 
comply with the LSC Act and 
regulations.
Section 1607.5 Compensation

Section 1607.5(a). The proposed 
regulation makes two significant 
changes in the current rule dealing with 
recipient board member compensation. 
First, since the provision of the LSC Act

that prohibits compensation applies 
only to attorney board members, it 
Would be consistent with the Act to 
permit a recipient to pay compensation 
to a client or other non-attomey board 
member for board service or other 
service to the recipient. The regulation 
was revised to make it consistent with 
the restriction in the Act.

Second, this proposal reverses the 
policy decision made by the LSC Board 
in 1988, which interpreted the language 
of the LSC Act to prohibit a recipient 
board member from receiving 
compensation from any recipient, not 
just the one on whose board the member 
sat. The effect of the 1988 revision was 
to prohibit field program staff from 
sitting on state and national support 
center boards, and vice versa. It 
prevented support centers from being 
accountable through their boards to the 
programs that they were intended to 
serve. This proposed language restores 
and clarifies the prior LSC policy that 
was in existence from 1975 to 1988 and 
which reflects the intent of Congress. 
Both the Legal Services Corporation 
Reauthorization bill that passed the 
House in 1992 (H.R. 2039) and the bill 
that was approved by the Senate 
Committee on Labor and Hhman 
Resources the same year (S. 2870) 
would have amended the LSC Act in a 
manner consistent with the proposed 
revision.

In addition, the proposal clarifies that 
all board members may receive a per 
diem payment for expenses in lieu of 
actual expense reimbursements, so long 
as such a payment is reasonable in light 
of actual average costs. Such a per diem 
may be easier for programs to 
administer and may encourage board 
members to save money on items such 
as meals and lodging by setting the per 
diem at a relatively low rate. The last 
phrase of the sentence was deleted to 
make it clear that reimbursement could 
be made for expenses incurred by. 
recipient board members, on the same 
terms and conditions that are applicable 
to non-board members when such board 
members are involved in other program 
activities not directly related to their 
board membership or service, e.g., 
attorney board members who 
volunteered to drive a program client to 
a meeting or a hearing could receive 
reimbursement for automobile expenses, 
or attorney board members who did pro 
bono work on behalf of the program 
could receive reimbursement for travel 
expenses for attending an out-of-town 
settlement conference.

Sections 1607.5 (b) and (c). The 
proposal includes two new provisions 
that clarify how the compensation 
prohibition relates to a recipient’s

private attorney involvement program. 
One provision makes, it clear that the 
Corporation could partially waive the 
compensation prohibition for those 
rural programs that operate in areas 
where there are so few attorneys that it 
is difficult or impossible to find 
attorneys willing to serve on program 
boards if that means that their partners 
and associates are barred from 
participating in judicare or other 
compensated PAI activities. The second j 
provision was added to clarify that 
attorney board members can receive 
referrals of fee-generating cases and 
participate freely in the recipient’s pro 
bono PAI programs on the same terms 
as any other attorney. This is 
particularly important for rural areas 
where there are few'private attorneys.
Section 1607.6 Waiver

Section 1607.6(a). There is no change] 
in this waiver provision which was 
designed to cover those programs, 
primarily reservation-based Native- 
American programs, that existed prior toj 
the creation of the Corporation and had 
nonattomey majorities on their boards. 
In lieu of attorneys, most of those 
programs include tribal advocates who! 
practice in tribal courts.

Section 1607.6(b). This new provision] 
was added to permit the Corporation 
president the discretion to waive the 
requirement of one-third client 
membership when the president has 
determined that a recipient, like the 
Nationaldearinghouse for Legal 
Services or the Food Research & Action] 
Center (“FRAC”), does not have as a 
primary purpose the provision of legal 
assistance to clients. The waiver 
provision requires a specific 
determination by the Corporation 
president, rather than a self- 
determination by the recipient, and doe| 
not permit waiver of the client board 
member requirement so long as the 
recipient has as a primary purpose the 
provision of legal assistance to clients. I  
Such a waiver does not conflict with the] 
statutory provision governing client 
membership because that provision 
applies only to those recipients that are] 
organized “solely for the provision of ■ 
legal assistance to eligible clients.” It is 
anticipated that this waiver will be used] 
sparingly for exceptional circumstances!

Section 1607.6(c). This provision was] 
revised to clarify that the Corporation ■  
president could waive any provisions of] 
the regulation, as long as the waiver 
conforms with applicable law. It also 
allows partial waivers to be granted. In 
addition, language was added to make it] 
clear that the nature of the legal 
community could be considered as a 
basis for a waiver, as well as
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0 I  requirements of state law. The
I  Committee recognized that there may be

1 ■  programs, especially in rural areas,
I  where there are peculiar problfems or
■ situations within the legal community 

jj ■  that may make it necessary or desirable
I  to permit the recipient to have a 

I ■  governing board that varies from the 
yg ■  normal. An example would be for those 

B programs that serve native-American
■ populations and practice in tribal 

I j j^ B  courts. The president, through the
■  waiver authority, could permit the 

I  recipient to substitute one or more tribal
■  advocates for attorney board members, 

ro ■  In addition, this provision could be
s ■  used as authority for partial waiver of

■  the compensation prohibition, to permit
■  a recipient to adopt policies that would

; ■  allow partners or associates of a board
■  member to participate in compensated
■  PAI activities supported by the 

ige ■  recipient.
Section 1607.6(d). The only change

■  made in this subsection was a reference
■  to the previous subsection.

)r toH Section 1607.6(e). This new provision 
tad ■  was added to permit the LSG president 
Is. ■  to require an organization that is not 

■principally a legal assistance 
d° ■organization but gets an LSC grant for 

■legal assistance activities, to set up a 
»«»■policy board, similar to those

■established for several of the Delivery 
■Systems Study programs during the late 
■1970’s, to govern the activities covered 
■ by the LSC grant.
■Deletion of Section 1607.7 Compliance

ionB  The compliance section of the current 
■regulation is no longer applicable, since 

’a B i t  refers to the changes that were made 
I  fin the regulation in 1983. None of the 
I  [proposed revisions would require

II  programs to change anything about their 
I Iboard structures in order to come into 
I »compliance, although they would 
I permit programs to make numerous 

1 1  changes and still remain in compliance 
t*e ■  Iwith the regulation. Therefore the 
s; ■Committee proposal deletes the 
1 meBprovisions on compliance. The

■Corporation should insure compliance 
■ w ith  the new regulation in the same 

f 6 B [ nanner as it insures compliance with 
 ̂J  ^phe other regulations.

lse^Bist of Subjects in 45 CFR Part 1607
tces'H  Legal services: tvas^B °
n ■  For the reasons set forth in the 
is of^BPreamble, LSC proposes to amend 45 

■CFR part 1607 as follows:

In ■ PART1607—GOVERNING BODIES

ke > '■  1. The authority citation for part 1607 
■ s  revised to read as follows:

1  Authority: 42 U.S.C. 2996f(c).

2. Section 1607.1 is revised to read as 
follows:

§1607.1 Purpose.
This part is designed to insure that 

the governing body of a recipient will be 
well qualified to guide a recipient in its 
efforts to provide high-quality legal 
assistance to those who otherwise 
would be unable to obtain adequate 
legal counsel, and to insure that the 
recipient is accountable to its clients.

3. Section 1607.2 is revised to read as 
follows:

§ 1607.2 Definitions.
(a) A ttorney m em ber as used in this 

part means a board member who is an 
attorney admitted to practice in a State 
within the recipient’s service area.

(b) Board m em ber refers to a member 
of a recipient’s governing body.

(c) Eligible clien t m em ber as used in 
this part means a person who is eligible 
to receive legal assistance under the Act 
at the time of appointment to each term 
of office to the recipient’s governing 
body, without regard to whether the 
person actually has received or is 
receiving legal assistance at that time. 
Eligibility of client members shall be 
determined by the recipient or, if the 
recipient so chooses, by the appointing 
organization(s) or group(s), in 
accordance with policies adopted by the 
recipient.

(d) Governing body  refers to the board 
of directors or other governing policy 
board or body of a recipient receiving 
funds under section 1006(a)(1)(A) of the 
Act.

(e) R ecipient refers to any grantee or 
contractor receiving financial assistance 
from the Corporation under section 
1006(a)(1)(A) of the Act.

4. Section 160713 is revised to read as 
follows:

§1607.3 Composition.
(a) A recipient shall be incorporated 

in a State in which it provides legal 
assistance, and shall have a governing 
body that reasonably reflects the 
interests of the eligible clients in the 
area served and consists of members, 
each of whom is supportive of the 
purposes of the Act and has an interest 
in, and knowledge of, the delivery of 
quality legal services to the poor,

„ (b) At least sixty percent (60%) of a 
governing body shall be attorney 
members.

(1) A majority of the members of the 
governing body shall be attorney 
members appointed by the governing 
body(ies) of one or more State, county 
or municipal bar associations, the 
membership of which represents a 
majority of attorneys practicing law in

the localities in which the recipient 
provides legal assistance.

(1) Appointments may be made either 
by the bar association which represents 
a majority of attorneys in the recipient’s 
service area or by bar associations 
which collectively represent a majority 
of the attorneys practicing law in the 
recipient’s service area.

(ii) Recipients that provide legal 
assistance in more than one State may 
provide that appointments of attorney 
members be made by the appropriate 
bar association(s) in the State(s) or 
locality(ies) in which the recipient’s 
principal office is located or in which 
the recipient provides legal assistance.

(2) Any additional attorney members 
may be selected by the recipient’s 
governing body or may be appointed by 
other organizations that are designated 
by the recipient and have an interest in 
the delivery of legal services to the poor.

(3) Appointments shall be made so as 
to insure that the attorney members 
reasonably reflect the diversity of the 
legal community and the population of 
the areas served by the recipient, 
including race, ethnicity, gender and 
other factors.

(c) At least one-third of the members 
of a recipient’s governing body shall be 
eligible clients when appointed. The 
members who are eligible clients shall 
be appointed by a variety of appropriate 
groups designated by the recipient that 
may include, but are not limited to, 
client and neighborhood associations 
and community-based organizations 
which advocate for or deliver services or 
resources to the client community 
served by the recipient. Recipients shall 
designate groups in a manner that 
reflects, to the extent possible, the 
variety of interests within the client 
community, and eligible client members 
should be selected so that they 
reasonably reflect the diversity of the 
eligible client population served by the 
recipient, including race, gender, 
ethnicity and other factors.

(d) The remaining members of a 
governing body may be appointed by 
the recipient’s governing body or 
selected in a manner described in the 
recipient’s bylaws or policies, and the 
appointment or selection shall be made 
so that the governing bpdy as a whole 
reasonably reflects the diversity of the 
areas served by the recipient, including 
race, ethnicity, gender and other,factors.

(e) The nonattomey members of a 
governing body shall not be dominated 
by persons serving as the 
representatives of a single association, 
group or organization, except that 
eligible client members may be selected 
from client organizations that are 
composed of coalitions of numerous
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smaller or regionally based client 
groups.

(f) Members of a governing body may 
be selected by appointment, election, or 
other means consistent with this part 
and with applicable State law.
Recipients may recommend candidates 
for governing body membership to the 
appropriate bar associations or other 
appointing groups and maÿ consult with 
appointing organizations to insure that 
appointments are made consistent with 
the provisions of this part.

(g) Recipients shall make reasonable 
and good faith efforts to insure that 
governing body vacancies are filled as 
promptly as possible.

(h) A recipient may reject the 
appointment of a board member if the 
recipient determines that:

(1) The person does not meet the 
criteria for board membership set out in 
this part, including financial eligibility 
for persons appointed as eligible client 
members, or

(2) The person has an actual and 
significant individual or institutional 
conflict of interest with the recipient or 
the recipient’s client community that 
could influence the person’s ability to 
exercise independent judgment as a 
member of the recipient’s governing 
body.

5. Section 1607.4 is revised to read as 
follows:
§ 1607.4 Functions of a governing body.

(a) A governing body shall have at 
least four meetings a year. A recipient 
shall give timely and reasonable prior 
public notice of all meetings, and all 
meetings shall be public except for 
those concerned with matters properly 
discussed in executive session.

(b) In addition to other powers and 
responsibilities that may be provided for 
by state law, a governing body shall 
establish and enforce broad policies 
governing the operation of a recipient, 
but neither the governing body nor any 
member thereof shall interfere with any 
attorney’s professional responsibilities 
to a client or obligations as a member of 
the profession or interfere with the 
conduct of any ongoing representation.

(c) A governing body shall adopt 
bylaws which are consistent with State 
law and the requirements of this part. 
Recipients shall submit a copy of such 
bylaws to the Corporation and shadl give 
the Corporation timely notice of any 
changes in such bylaws.

6. Section 1607.5 is revised to read as 
follows:

§1607.5 Compensation.
(a) While serving on the governing 

body of a recipient, no attorney member 
shall receive compensation from that

recipient, but any member may receive 
a reasonable per diem expense payment 
or reimbursement for actual expenses 
for normal travel and other reasonable 
out-of-pocket expenses.

(b) Pursuant to a waiver granted under 
§ 1607.6(c)(1), a recipient may adopt 
policies that would permit partners or 
associates of attorney members to 
participate in any compensated private 
attorney involvement activities 
supported by the recipient.

(c) A recipient may adopt policies that 
permit attorney members, subject to 
terms and conditions applicable to other 
attorneys in the service area, (1) to 
accept referrals of fee-generating cases 
under part 1609 of this chapter, (2) to 
participate in any uncompensated 
private attorney involvement activities 
supported by the recipient, (3) to seek 
and accept attorneys’ fees awarded by a 
court or administrative body or 
included in a settlement in cases 
undertaken pursuant to paragraphs 
(c)(1) and (2) of this section, and (4) to 
receive reimbursement from the 
recipient for out-of-pocket expenses 
incurred by the attorney member as part 
of the activities undertaken pursuant to 
paragraph (c)(2) of this section.

7. Section 1607.6 is revised to read as 
follows:
§1607.6 Waiver.

(a) Upon application, the president 
shall waive the requirements of this part 
to permit a recipient that was funded 
under section 222(a)(3) of the Economic 
Opportunity Act of 1964 and, on July 
25,1974, had a majority of persons who 
were not attorneys on its governing 
body, to continue such nonattomey 
majority.

(b) Upon application, the president 
may waive § 1607.3(c) for those 
recipients which the president has 
determined do not have as a primary 
purpose the provision of legal assistance 
to clients.

(c) Upon application, the president 
may grant any waivers of the 
requirements of this part which are 
permitted by applicable law if a 
recipient demonstrates that it cannot 
comply with them because of (1) the 
nature of the population, legal 
community or area served, or (2) special 
circumstances, including but not 
limited to, conflicting requirements of 
the recipient’s other major funding 
source(s) or State law.

(d) A recipient seeking a waiver under 
paragraph (c) of this section shall 
demonstrate that it has made diligent 
efforts to comply with the requirements 
of this part.

(e) As a condition of granting a waiver 
under paragraph (c) of this section, the

president may require that a recipient 
establish a policy board or body , whose 
membership is selected consistent with 
the requirements of § 1607.3, to 
establish and enforce policy, consistent 
with the provisions of § 1607.4, with 
respect to the services provided under 
any grant or contract made under the 
LSC Act.

Dated: June 10,1994.
Victor M. Fortuno,
G eneral Counsel.
[FR Doc. 94-14566 Filed 6-15-94; 8:45 am) 
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[CC Docket No. 94-46, FCC 94-113]

Concurrent Use of Transmitters in 
Common Carrier and Non-Common 
Carrier Service
AGENCY: Federal Communications 
Commission.
ACTION: Proposed rule.

SUMMARY: This rule making proceeding] 
proposes to allow transmitters 
authorized under part 22 to be 
coiicurrently licensed and used for both 
common carrier and private carrier 
operations. The purpose of this 
proposed rule is to promote economic 
efficiencies for carriers in providing 
paging services. This proposed action 
will lead to more effective use of carrier] 
resources without undermining the 
Commission’s rules.
DATES: Comments must be submitted on] 
or before July 11,1994. Reply comments] 
must be submitted on or before July 26 j  
1994.
FOR FURTHER INFORMATION CONTACT:
Dan Abeyta, Common Carrier Bureau, 
Mobile Services Division, (202) 632- 
6450.
SUPPLEMENTARY INFORMATION: This is a l  
synopsis of the Commission’s Notice of , 
Proposed Rule Making and Order 
(NPRM and Order) in CC Docket 94-46, 
adopted May 13,1994 and released Junej 
9,1994. The full text of Commission 
decisions are available for inspection 
and copying during normal business 
hours in the FCC Docket Branch (room 
230), 1919 M Street NW., Washington, 
DC. The complete text of this decision 
may also be purchased from the 
Commission’s copy contractor, 
International Transcription Service, 
Inc., (202) 857-3800, 2100 M Street 
NW., Washington, DC 20037.


