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inspections using a strong white light, as well as fingernails and fingertips when inspecting for nicked, eroded, or blunt leading edges.(c) For PW ModeiyT9D-7R4Hl engines, install a new or reworked fan blade set with a 52 degree shroud angle, in accordance with PW SB No. 72-309, Revision 10, dated September 2,1993, within 1 year after the effective date of this AD.(d) For PW Models JT9D-7R4D, D l , E, E l , G2, and E4 engines, install a new or reworked fan blade set with a 52 degree shroud angle, in accordance with PW SB No. 72-309, Revision 10, dated September 2,

1993, within 2 years after the effective date of this AD.(e) Installation of a new or reworked fan blade set with a 52 degree fan blade shroud angle, in accordance with paragraphs (c) or(d) of this AD, constitutes a terminating action to the inspection requirements of paragraphs (a) and (b) of this AD.(f) An alternative method of compliance or adjustment of the compliance time that provides an acceptable level of safety may be used if approved by the Manager, Engine Certification Office. The request should be forwarded through an appropriate FAA Principal Maintenance Inspector, who may

add comments and then send it to the Manager, Engine Certification Officer
Note: Information concerning the existence of approved alternative methods of compliance with this airworthiness directive, if any, may be obtained from the Certification Office.(g) Special flight permits may be issued in accordance with 14 CFR 21.197 and 21.199 to operate the airplane to a location where the requirements of this AD can be accomplished.(b) The modification and inspections shall be done in accordance with the following sfervice bulletins:

Document No. Pages Revision Date

PW SB No. 72-255 .................. .................................. ........................................... ............... 1-2 5 Jan. 8,1990.
3-4 4 Aug. 25, 1988.

5 5 Jan. 8,1990.

Total Pages: 8.
6-8 3 Aug. 17,1987.

PW SB No. 72-309 .............. „............................................................................ ................... 1 10 Sept 2, 1993.
2 8 Apr. 5, 1989.

3-4 9 Jun. 12, 1991.
5 (1) Oct 2, 1986.
6 1 Nov. 7, 1986.
7 5 Jut. 22,1987.

8-10 8 Apr. 5,1989.
11 10 Sept 2,1993

12-18 8 Apr. 5,1989
19-20 10 Sept 2, 1993

Total Pages: 21.
21 8 Apr. 5,1989

10riginal.

This Incorporation by reference was approved by the Director of the Federal Register in accordance with 5 U .S.C . 552(a) and 1 CFR part 51. Copies may be obtained from Pratt & Whitney, 400 Main Street, East Hartford, CT 06108. Copies may be inspected at the FA A , New England Region, Office of the Assistant Chief Counsel, 12 New England Executive Park, Burlington, M A; or at the Office of the Federal Register, 800 North Capitol Street, NW ., suite 700, Washington, DC.(i) This amendment becomes effective on July 5,1994.Issued in Burlington, Massachusetts, op April 5,1994.
Jay J. Pardee,
Manager, Engine and Propeller Directorate, 
Aircraft Certification Service.[FR Doc. 94-10394 Filed 5-4-94; 8:45 am] 
BILLING CODE 4910-13-P

14 CFR Part 39

[Docket No. 94-ANE-04; Amendment 39- 
8808; AD 94-03-02]

Airworthiness Directives; Pratt & 
Whitney Canada PW100 Series 
Turboprop Engines; C

AGENCY: Federal Aviation Administration, DOT.
ACTION: Final rule; correction.

SUMMARY: This document makes a correction to Airworthiness Directive (AD) 94-03-02 applicable to Pratt & Whitney Canada PW100 series turboprop engines that was published in the Federal Register on February 1,1994 (59 FR 4565). The AD number and date for the Canadian AD referenced in the SUPPLEMENTARY INFORMATION is incorrect. This document corrects that number and date. In all other respects, the original document remains the same.
EFFECTIVE DATE: February 16,1994.
SUPPLEMENTARY INFORMATION: A  final rule airworthiness directive applicable to Pratt & Whitney Canada (PWC) Model PW118, PW118A, PW120, PW120A, PW.121, PW123, PW124B, and PW125B turboprop engines, was published in die Federal Register on Tuesday , February1,1994 (59 FR 4565). The following correction is needed:On page 4566, in the first colum n, in the SUPPLEMENTARY INFORMATION, in the second paragraph, in the second line, “ X X , dated January X X ” should read “ 01, dated January 5.”

Issued in Burlington, M A, on April 20, 1994.
Jay J. Pardee,
Manager, Engine and Propeller Directorate, 
Aircraft Certification Service.(FR Doc. 94-10504 Filed 5-4-94; 8:45 am) 
BILUNG CODE 4910-13-P

14 CFR Part 39

[Docket No. 92-ANE-50; Amendment 39- 
8896; AD 94-09-07]

Airworthiness Directives; Teledyne 
Continental Motors 10-346,10-520, 
and 10-550 Series Piston Engines

AGENCY: Federal Aviation Adm inistration, DOT.
ACTION: F in a l rule.

SUMMARY: This amendment adopts a new airworthiness directive (AD), applicable to certain Teledyne Continental Motors (TCM) 10-346, IQ - 520, and 10-550 series piston engines, that requires initial and repetitive inspections o f the engine mount brackets for cracks, and if  found cracked, replacement with improved design engine mount brackets. A ll engine mount brackets require replacement with improved design



Federal Register / Vol. 59, No. 86 / Thursday, M ay 5, 1994 / Rules and Regulations 23149engine mount brackets at the next engine removal after the effective date of this A D . This amendment is prompted by reports o f cracks in engine mount brackets on engines that have completed at least one overhaul cycle. The actions specified by this AD are intended to prevent engine separation from the aircraft due to cracks in the engine mount brackets.
OATES: Effective July 5,1994.The incorporation by reference of certain publications listed in the regulations is approved by the Director of the Federal Register as of July 5,1994. 
ADDRESSES: The service information referenced in this AD may be obtained from Teledyne Continental Motors, P .O . Box 90, M obile, A L 36601; telephone (205) 438—3411. This information may be examined at the Federal Aviation Administration (FAA), New England Region, O ffice of the Assistant Chief Counsel, 12 New England Executive Park, Burlington, M A; or at the O ffice of the Federal Register, 800 North Capitol Street, N W ., suite 700, W ashington, DC. 
FOR FURTHER INFORMATION CONTACT: Jerry Robinette, Aerospace Engineer, Atlanta Aircraft Certification O ffice, F A A , Sm all Airplane Directorate, 1669 Phoenix Parkway, suite 210C, Atlanta, GA 30349; telephone (404) 991-3810, fax (404) 991-3606.
SUPPLEMENTARY INFORMATION: A proposal to amend part 39 of thé Federal Aviation Regulations to include an airworthiness directive (AD) that is applicable to Teledyne Continental Motors (TCM) 10-346,10-520, and IQ - 550 series piston engines was published in the Federal Register on October 20, 1993 (58 FR 54072). That action proposed to require initial and repetitive dye penetrant inspections for cracks in certain lower left engine mount brackets, Part Number (P/N) 630695. If the lower left engine mount bracket is found cracked, that proposed rule would require replacing both the lower left and lower right engine mount brackets with improved design engine mount brackets, P/N 653306 and 653305, respectively. If a crack is not detected, the lower left engine mount bracket would require repetitive inspections at intervals not to exceed 500 hours time in service (TIS) until the next engine removal, at which time engine mount brackets, P/N 630694 and 630695, wotild be replaced with improved design engine mount brackets, P/N 653306 and 653305. Installation of these improved design engine mount brackets would constitute terminating action to the inspection requirements of that AD. The actions would be required to be accomplished in accordance with

TCM  Service Bulletin (SB) No. M 92-13, dated September 4,1992.Interested persons have been afforded an opportunity to participate in the making of this amendment. Due consideration has been given to the one comment received.The commenter supports the proposed rule but states that the interval for the repetitive inspections should be reduced from 500 hours TIS to 100 hours T IS. The commenter states that if the bracket is found broken, the airframe engine mount and surrounding areas should be inspected for damage and the upper brackets and all bolts and nuts should be replaced as they may be overstressed. The commenter further, states that the pilot should visually inspect the brackets on each preflicht.The FA A  does not concur with me recommendation to reduce the repetitive inspection interval to 100 hours T IS. Data provided from the manufacturer indicates that the repetitive inspection interval of 500 hours TIS is sufficient once the initial inspection is satisfactorily completed.The FA A  does not concur with the commenter’s recommendation to inspect the airframe engine mount and surrounding areas for damage and to replace all bolts and nuts if the bottom brackets are found broken. Once the bottom brackets are broken, there is essentially no load being transmitted to the lower airframe structure. In addition, a structural analysis of the bolt strength indicates that with only the two upper mounts securing the engine, safety factors exceed required values for normal category “ g” loading. Therefore, none of the bolts and nuts should be overstressed.The FA A  does not concur with the commenter’s recommendation to require the pilot to visually inspect the brackets on each preflight. Based on the data presented above, the FA A  has determined that it is not necessary to inspect the brackets on each preflight.After careful review of the available data, including the comments noted above, the FA A  has determined that air safety and the public interest require the adoption of the rule as proposed.There are approximately 9,750 TCM10-346,10-520, and 10-550 series piston engines of the affected design in the worldwide fleet. The FA A  estimates that 8,300 engines installed on aircraft of U .S . registry w ill be affected by this A D , that it w ill take approximately 2 work hours per inspection, and if  the engine mount brackets must be replaced, an additional 4 work hours w ill be required. The average labor rate is $55 per work hour. Required parts w ill cost approximately $320 per

engine. Based on these figures, the total cost impact of the AD on U .S . operators is estimated to be $5,395,000.The regulations adopted herein w ill not have substantial direct effects on the States, on the relationship between the national government and the States, or on the distribution of power and responsibilities among the various levels of government. Therefore, in accordance with Executive Order 12612, it is determined that this final rule does not have sufficient federalism im plications to warrant the preparation of a Federalism Assessment.For the reasons discussed above, I certify that this action (1) is not a “ significant regulatory action” under Executive Order 12866; (2) is not a “ significant rule”  under DOT Regulatory Policies and Procedures (44 FR 11034, February 26,1979); and (3) w ill not have a significant economic im pact, positive or negative, on a substantial number of small entities under the criteria of the Regulatory Flexibility A ct. A  final evaluation has been prepared for this action and it is contained in the Rules Docket. A  copy of it may be obtained from the Rulés Docket at the location provided under the caption ADDRESSES.List o f Subjects in 14 CFR Part 39A ir Transportation, Aircraft, Aviation safety, Incorporation by reference, Safety.Adoption o f the AmendmentAccordingly, pursuant to the authority delegated to me by the Administrator, the Federal Aviation Adm inistration amends 14 CFR part 39 of the Federal Aviation Regulations as follows:
PART 39— AIRW ORTHINESS 
DIRECTIVES1. The authority citation for part 39 continues to read as follows:Authority: 49 U .S .C . App. 1354(a), 1421 and 1423; 49 U .S .C  106(g); and 14 CFR11.89.
§39.13 [Amended]2. Section 39.13 is amended by adding the follow ing new airworthiness directive:94-09-07 Teledyne Continental Motors: Amendment 39-8896. Docket 92-A N E- 50.

Applicability: Teledyne Continental Motors (TÇM) engine models IO-346A, IO - 346B, IO-520C, IO-520CB, and IO-550C; rebuilt engine model IO-520C with serial numbers (S/N) 287051-R and lower; rebuilt engine model IO-520CB with S/N 282226-R and lower; rebuilt engine model IO-550C with S/N 271742-R and lower, and all



23150 Federal Register / Yol. 59, No. 86 / Thursday, M ay 5, 1994 / Rules and Regulationsfactory overhauled IO-520C, IO-520CB, and IO-550C engines with a build date prior to August 6,1992. These engines are installed on but not limited to Beech model A23, A23A, 95-C55, 95-C55A, D55, D55A, E55, E55A, 58, and 58A airplanes.
Compliance: Required as indicated, unless accomplished previously.To prevent engine separation from the aircraft due to cracks in the engine mount brackets, accomplish the following:(a) For engines with engine mount brackets that have completed at least one engine overhaul cycle, or have accumulated 2,500 or more hours time in service (TIS) on the effective date of this AD, inspect the lower left engine mount bracket, Part Number (P/N) 630695, for cracks using the dye penetrant techniques specified in this paragraph and in accordance with TCM Service Bulletin (SB) No. M92-13, dated September 4,1992, within the next 50 hours TIS after the effective date of this AD.(1) Perform the dye penetrant inspection as follows:Note: Military Specification MIL-I-6866 and American Society of Testing Materials specifications ASTM E1417-93 and E165-9 contain additional information on dye penetrant inspection processes.(i) Preparation: clean and dry all parts in such a manner as to leave the surfaces free from grease, oil, soaps, alkalies, and other substances which would interfere with inspection. Vapor degreasing is generally suitable for this purpose.(ii) Penetrant Application Procedure: after preparation, spray or brush the parts with the penetrant, and allow to stand for not less than 5 minutes. The effectiveness of the penetrant increases if left standing for a longer time, as the penetrant will reach finer discontinuities.(iii) Penetrant Cleaning: clean the parts thoroughly using a medium which will remove penetrant from the surfaces o f parts;

wash with water when the penetrant is water soluble. When other than water soluble penetrants are used, the penetrant shall be removed with a suitable cleaner. Avoid excessive cleaning which would remove the penetrant from discontinuities.(iv) Drying: dry the parts as thoroughly as possible. Drying of parts may be accomplished by evaporation at room temperature or by placing the parts in a circulating warm air oven or in the air stream of a hot air dryer. Avoid excessive drying time or drying temperatures above 75°C (165°F) to prevent excessive evaporation of the penetrant If heat is used for drying parts, cool parts to approximately 50°C (120°F) before proceeding to the developing procedure.(v) Developing: apply the developer to the dry parts as lightly and as evenly as possible, using as thin a coating of developer as is possible. A  translucent film is adequate. M ix wet developer by agitation immediately prior to applying i t  After applying the developer, take care that no penetrant indication is disturbed or obliterated in subsequent handling.(vi) Examination: examine the developed penetrant indications in accordance with the dye penetrant manufacturer’s instructions. Examine parts for indications of discontinuities open to the surface.(vii) Final cleaning: clean the parts following the inspection to remove penetrant and developer.Note 1: Caution: Because of differences among penetrants, take care to ensure that the final cleaner, the penetrant, the penetrant remover, and the developer are suitable for use with each other.Note 2: Caution: A ll penetrant materials should be kept as free from moisture as possible.Note 3: Caution:Most penetrants, cleaning agents, and developer suspensions are low

flash point material; use caution to prevent fires.(2) If no crack is detected, inspect in accordance with paragraph (a) of this AD at intervals not to exceed 500 hours TIS since the last inspection.(3) If a crack is detected, prior to further flight replace both the lower left engine mount bracket, P/N 630695, and lower right engine mount bracket, P/N 630694, with improved design engine mount brackets, P/N 653306 and 653305, respectively.(b) For all engines, replace both the lower left engine mount bracket, P/N 630695, and lower right engine mount bracket, P/N 630694, with improved design engine mount brackets, P/N 653306 and 653305, respectively, at the next engine removal after the effective date of this AD.(c) Installation of the improved design engine mount brackets, P/N 653306 and 653305, constitutes terminating action to the inspection requirements of this AD.(d) An alternative method of compliance or adjustment of the compliance time that provides an acceptable level of safety may be used if  approved by the Manager, Atlanta Aircraft Certification Office. The request should be forwarded through an appropriate F A A  Maintenance Inspector, who may add comments and then send it to the Manager, Atlanta Aircraft Certification Office.Note: Information concerning the existence of approved alternative methods of compliance with this airworthiness directive, if  any, may be obtained from the Atlanta Aircraft Certification Office.(e) Special flight permits may be issued in accordance with 14 CFR 21.197 and 21.199 to operate the aircraft to a location where the requirements of this AD can be accomplished.(f) The inspection and replacement shall be done in accordance with the following service bulletin:'
Document No. Pages Revision Date

TCM SB M92-13 ........................... 1-2 Sept 4, 1992.Total Pages: 2.

This incorporation by reference was approved by the Director of the Federal Register in accordance with 5 U .S .Q  552(a) and 1 CFR part 51. Copies may be obtained from Teledyne Continental Motors, P.O. Box 90, Mobile, A L 36601; telephone (205) 438- 3411. Copies may be inspected at the FAA,. New England Region, Office of the Assistant Chief Counsel, 12 New England Executive Park, Burlington, MA; or at the Office of the Federal Register, 800 North Capitol Street NW ., suite 700, Washington, DC.(g) This amendment becomes effective on July 5,1994. 'Issued in Burlington, Massachusetts, on April 19,1994.
Jay J. Pardee,
Manager, Engine and Propeller Directorate, 
Aircraft Certification Service.(FR Doc. 94-10500 Filed 5-4-94; 8:45 am]
BILLING CODE 49HM3-P

14 CFR Part 39

[Docket No. 94-ANE-12; Amendment 39- 
8895; AD 94-06-09]

Airworthiness Directives; Teledyne 
Continental Motors (Formerly Bendix) 
Magnetos

AGENCY: Federal Aviation Adm inistration, DOT.
ACTION: Final rule, request for comments.
SUMMARY: This document publishes in the Federal Register an amendment adopting airworthiness directive (AD) 94-06-09 that was sent previously to all known U .S . owners and operators of Teledyne Continental Motors (TCM) (formerly Bendix) SC-20, SC-200, and

S—1200 series magnetos by individual letters. This A D  requires inspection to determine if  capacitors that may have an intermittent open circuit condition are installed in magnetos, and replacement, if  necessary, with serviceable capacitors. This amendment is prompted by reports that TCM  produced and delivered magneto capacitors that have the potential for an intermittent open circuit condition that may exist between the internal through-lead and the p-lead stud term inal. The actions specified by this AD  are intended to prevent possible injury or death to ground personnel due to a non-grounded magneto.
DATES: Effective May 20,1994, to all persons except those persons to whom it was made immediately effective by priority letter AD 94-06-09, issued on



Federal Register / Vol. 59, No. 86 V Thursday, M ay  5, 1994 / Rules and Regulations 23151March 9,1994, which contained the requirements o f this amendment. -The incorporation by reference of certain publications listed in the regulations is approved by the Director of the Federal Register as of May 20, 1994.Comments for inclusion in the Rules Docket must be received on or-before July 5,1994.
ADDRESSES: Submit comments in  triplicate to the Federal Aviation Administration (FAA), New England Region, Office o f the Assistant Chief Counsel, Attention: Rules Docket No. 94-ANEr-12,12 New England Executive Park, Burlington, M A  01803-5299.The applicable service information may be obtained from Teledyne Continental Motors, P .O . Box 90,Mobile, AL 36601; telephone (205) 438— 3411. This information may be examined at the F A A , New England Region, Office of the Assistant Chief Counsel, 12 New England Executive Park, Burlington, M A; or at the O ffice o f the Federal Register, 800 North Capitol Street, NW ., suite 700, W ashington, D C. 
FOR FURTHER INFORMATION CONTACT: Jerry Robinette, Aerospace Engineer, Atlanta Aircraft Certification O ffice, F A A , Sm all Airplane Directorate, 1669 Phoenix Parkway, suite 210C, Atlanta, G A  30349; telephone (404) 991-3810, fax (404) 991-3606.
SUPPLEMENTARY INFORMATION: On March 9,1994, the Federal Aviation Administration (FAA) issued priority letter airworthiness directive (AD) 94—06-09, applicable to Teledyne Continental Motors (TCM) (formerly Bendix) SC-20, SC-200, and S-1200 series magnetos, which requires inspection to determine if  capacitors that may have an intermittent open circuit condition are installed in magnetos, and replacement, if necessary, with serviceable capacitors. That action was prompted by reports that TCM produced and delivered magneto capacitors, Part Number (P/N) 10-349276, which have the potential for an intermittent open circuit condition that may exist between the internal through-lead and the p-lead stud terminal. The potential open circuit condition was initially discovered during a production engine test run at TCM. Further investigation revealed this problem to be lim ited to two lot numbers, 93-40 and 93-42, approximately 500 capacitors total. To date 241 of the capacitors have been found and taken out of service. These parts were used in magnetos produced at TCM for company use, Textron Lycoming use, after market sales, and for individual capacitors sold as spares to the field after October 27,1993. These

individual replacement parts can be fitted into TCM  or Bendix magnetos.A  capacitor with the intermittent open circuit condition described can result in a “hot mag“ (i.e. the magneto is not grounded when the ignition/ magneto switch is placed in the off position). The magneto is therefore capable of producing ignition, and if  the propeller is moved with some residual fuel left in  the cylinders, the engine could start momentarily! This momentary engine start could turn the propeller with enough force to cause injury or death to ground personnel struck by the turning propeller. Capacitors with an intermittent open circuit condition may show no revolutions per minute (RPM) drop-off during the magneto check prior to fligh t This condition, if  not corrected, could result in possible injury or death to ground personnel due to a non- grounded magneto.The FAA has reviewed and approved the technical contents o f TCM  Critical Service Bulletin (CSB) 641, dated February 1,1994, that describes procedures for determining if magnetos contain capacitors, P/N 10-349276, that may have an intermittent open circuit condition.Since the unsafe condition described is likely to exist or develop on other products of the same type design, the FA A  issued priority letter AD 94-06-09 to prevent possible injury or death to ground personnel due to a non- grounded magneto. The AD requires inspection w ithin 10 hours time in sendee after the effective date of this AD to determine if affected capacitors are installed in magnetos, and replacement, if  necessary, with serviceable capacitors. A ll affected magnetos must be metal stamped with the letter “ E " to show com pliance. The actions are required to be accomplished in accordance with the service bulletin described previously.Since it was found that immediate corrective action was required, notice and opportunity for prior public comment thereon were impracticable and contrary to the public interest, and good cause existed to make the AD effective immediately by individual letters issued on March 9,1994, to all known U .S . owners and operators of TCM  (formerly Bendix) SC-20, SC-200, and S-1200 series magnetos installed on but not lim ited to reciprocating engine powered Beech, Cessna, M aulé,Mooney, Piper, and Robinson aircraft. These conditions still exist, and the AD is hereby published in the Federal Register as an amendment to § 39.13 of part 39 of the Federal Aviation Regulations (FAR) to make it effective to all persons.

Comments InvitedAlthough this action is in the form of a final rule that involves requirements affecting flight safety and, thus, was not preceded by notice and an opportunity for public comment, comments are invited on this rule. Interested persons are invited to comment on this rule by submitting such written data, views, or arguments as they may desire. Communications should identify the Rules Docket number and be submitted in triplicate to the address specified under the caption ADDRESSES. A ll communications received on or before the closing date for comments w ill be considered, and this rule may be amended in light of the comments received. Factual information that supports the commenter’s ideas and suggestions is extremely helpful in evaluating the effectiveness of the AD action and determining whether additional rulemaking action would be needed.Comments are specifically invited on the overall regulatory, economic, environmental, and energy aspects of the rule that might suggest a need to modify the rule. A ll comments submitted w ill be available, both before and after the closing date for comments, in the Rules Docket for examination by interested persons. A  report that summarizes each FAA-public contact concerned with the substance of this AD w ill be filed in the Rules Docket.Commenters wishing the FAA to acknowledge receipt of their comments submitted in response to this notice must submit a self-addressed, stamped postcard on which the following statement is made: “Comments to Docket Number 94—ANE—12.” The postcard w ill be date stamped and returned to the commenter.The regulations adopted herein w ill not have substantial direct effects on the States, on the relationship between the national government and the States, or on the distribution of power and responsibilities among the various levels of government. Therefore, in accordance with Executive Order 12612, it is determined that this final rule does not have sufficient federalism im plications to warrant the preparation of a Federalism Assessment.The FA A  has determined that this regulation is an emergency regulation that must be issued immediately to correct an unsafe condition in aircraft, and is not a “ significant regulatory action“  under Executive Order 12866. It has been determined further that this action involves an emergency regulation under DOT Regulatory Policies and Procedures (44 F R 11034, February 26,



23152 Federal Register / Voi. 59, No. 86 / Thursday, M ay 5, 1994 / Rules and Regulations1979). If it is determined that this emergency regulation otherwise would be significant under DOT Regulatory Policies and Procedures, a final regulatory evaluation w ill be prepared and placed in the Rules Docket. A  copy of it, if hied, may be obtained from the Rules Docket at the location provided under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39A ir transportation, Aircraft, Aviation safety, Incorporation by reference, Safety.
Adoption of the AmendmentAccordingly, pursuant to the authority delegated to me by the Adm inistrator, the Federal Aviation Adm inistration amends 14 CFR part 39 of the Federal Aviation Regulations as follows:
PART 39— AIRW ORTHINESS 
DIRECTIVES1. The authority citation for part 39 continues to read as follows:Authority: 49 U .S.C. App. 1354(a), 1421 and 1423; 49 U .S .C . 106(g); and 14 CFR11.89.
§39.13 [Amended]2. Section 39.13 is amended by adding the following new airworthiness directive:94-06-09 Teledyne Continental Motors: Amendment 39-8895. Docket 94-AN E- 12.

Applicability: Teledyne Continental Motors (TCM) (formerly Bendix) magnetos new and rebuilt TCM Model SC-20, Part Number (P/N) 10-500XXX-X series; Model SC-200, P/N 10-600XXX-X series; and Model S—1200, P/N 10-349XXX-X series,

magnetos with Serial Numbers (S/N) J2793XXX(R) through J3193XXX(R), K0193XXX(R) through K3093XXX(R) and L0193XXX(R) through L2293XXX(R) inclusive, with capacitor, P/N 10-349276, with date code 93—40 or 93-42. In addition, • all TCM  Model SC-20, P/N 10-500XXX-X series; SC-200, P/N 10—600X X X —X  series; and S-1200, P/N 10-349XXX-X series, magnetos that have capacitor, P/N 10- 349276, identified with date code 93—40 or 93-42, installed after October 27,1993. Also, any TCM  or Bendix magneto regardless of serial number that was fitted after October 27,1993, with capacitors P/N 10-349276, sold as individual replacement parts with date code 93-40 or 93—42. These magnetos are installed on but not limited to reciprocating engine powered Beech, Cessna, Maule, Mooney, Piper, and Robinson aircraft.Note: The “ X ”  represents numbers in the P/N and S/N that have no significance in determining applicability: Only the first five digits are needed. The “ (R)” at the end of the S/N indicates a rebuilt magneto. The absence of an “ (R)”  indicates a new magneto.
Compliance: Required as indicated, unless accomplished previously.To prevent possible injury or death to ground personnel due to a non-grounded magneto, accomplish the following:Note: Warning: Do not move propellers by hand on engines that may contain affected capacitors until the inspection procedures required by this airworthiness directive (AD) are completed. Ground personnel should avoid the propeller arc.(a) Within the next 10 hours time in service after the effective date of this AD, inspect affected magnetos for the presence of capacitor P/N 10-349276, in accordance with the Detailed Instructions, paragraphs 1,1.1, and 1.2 of TCM  Critical Service Bulletin (CSB) 641, dated February 1,1994, and, if necessary, replace with a serviceable part as follows:(1) If the capacitor is marked with a date code other than 93-40 or 93—42, reinstall the

capacitor in the magneto and metal stamp the letter “ E”  in accordance with the Identification paragraph of TCM CSB641, dated February 1,1994, to show compliance with this AD. No further action is required.(2) If the capacitor is marked with either date code 93—40 or 93-42, replace with a serviceable capacitor of the same P/N but with a date code other than 93—40 or 93-42, and metal stamp the letter “ E”  in accordance with the Identification paragraph of TCM CSB641, dated February 1,1994, to show compliance with this AD.(b) Prior to installation, inspect uninstalled capacitor, P/N 10-349276, and replace, if necessary, with a serviceable part, in accordance with the Detailed Instruction, paragraph 2.1 of TCM CSB641, dated February 1,1994.Note: TCM  Critical Service Bulletin CSB94-1 dated February 1,1994, and Lycoming Service Bulletin 517 dated February 25,1994, refers to this subject(c) An alternative method of compliance or adjustment of the compliance time that provides an acceptable level of safety may be used if approved by the Manager, Atlanta Aircraft Certification Office. The request should be forwarded through an appropriate FA A  Maintenance Inspector, who may add comments and then sepd it to the Manager, Atlanta Aircraft Certification Office.Note: Information concerning the existence of approved alternative methods of compliance with this airworthiness directive, if any, may be obtained from the Atlanta Aircraft Certification Office.(d) Special flight permits may be issued in accordance with 14 CFR 21.197 and 21.199 to operate the aircraft to a location where the requirements of this AD can be accomplished.(e) The inspections shall be done in accordance with the following service bulletin:
Document No. Pages Revision Date

TCMCSB641 ............................................................... ...................................... ........ 1-2 Feb. 1,1994.
Total pages: 2.

This incorporation by reference was approved by the Director of the Federal Register in accordance with 5 U .S .C . 552(a) and 1 CFR part 51. Copies may be obtained from Teledyne Continental Motors, P.O. Box 90, Mobile, A L 36601; telephone (205)438- 3411. Copies may be inspected at the FA A , New England Region, Office of the Assistant Chief Counsel, 12 New England Executive Park, Burlington, MA; or at the Office of the Federal Register, 800 North Capitol Street, NW ., suite 700, Washington, D C(f) This amendment becomes effective May20.1994, to all persons except those persons to whom it was made immediately effective by priority letter AD 94-06-09, issued March9.1994, which contained the requirements of this amendment

Issued in Burlington, Massachusetts, on April 19,1994.Jay J . Pardee,
Manager, Engine and Propeller Directorate, 
Aircraft Certification Service.(FR Doc. 94-10366 Filed 5-4-94; 8:45 am] 
BILUNG CODE 49KM3-P

DEPARTMENT OF THE TREASURY  

Internal Revenue Service 

26 CFR Parts 25 and 602 

[TD 8536]

R!N 1545-AM86

Adjustments Under Special Valuation 
Rules

AGENCY: Internal Revenue Service (IRS), Treasury.
ACTION: Final regulations.
SUMMARY: This document contains final regulations providing for an adjustment in computing the Federal estate or gift



Federal Register / V o i. 59, N o. 86 / Thursday, M ay 5, 1994 / R ules and Regulations 23153tax imposed on the transfer o f interests to which the special valuation rules o f section 2701 of the Internal Revenue Code previously applied. This document also contains a technical amendment to the final regulations under section 2702 pertaining to short taxable years of trusts. Changes to the applicable law were made by the Omnibus Budget Reconciliation A ct of 1990 (the 1990 Act). The final regulations provide needed guidance for taxpayers to comply with the 1990 A c t
EFFECTIVE DATE: May 4,1994.
FOR FURTHER INFORMATION CONTACT: FredE. Grundeman, (202) 622-3090 (not a toll-free telephone number).
SUPPLEMENTARY INFORMATION:Paperwork Reduction ActThe collection-of-information requirements contained in the final regulations under sections 2701(e)(6) and 2702 have been reviewed and approved by the Office of Management and Budget in accordance with the requirements of the Paperwork Reduction Act (44 U .S .C . 3504(h)) under control number 1545-1273. The estimated average annual burden per recordkeeper attributable to these final regulations is two minutes. The estimated average annual burden per respondent attributable to these final regulations is ten minutes.These estimates approximate the average time expected to be necessary for the collection of information. They are based upon the information available to the IRS and do not include an estimate of annual burden per recordkeeper applicable to Forms 706 and 709. Individual respondents and recordkeepers may require more or less time depending on their particular circumstances.Comments concerning the accuracy of this burden estimate and suggestions for reducing this burden should be sent to the Internal Revenue Service, Attn: IRS Reports Clearance O fficer, PC:FP, Washington, DC 20224, and to the Office of Management and Budget, Attn: Desk Officer for the Department o f the Treasury, Office of Information and Regulatory Affairs, W ashington, DC 20503.Background
Proposed RegulationsProposed § 25.2701-5 (relating to adjustments to mitigate double taxation) was published in the Federal Register on February 4,1992. This document adopts final regulations under §25.2701-5.

Mitigation of Effects o f Double TaxationSection 2701 of the Internal Revenue Code (Code) provides special valuation rules to determine the amount of the gift when an individual transfers an equity interest in a corporation or partnership to a member of the individual’s fam ily. For section 2701 to apply, the transferor or an applicable fam ily member must, immediately after the transfer, hold an equity interest having liquidation rights or distribution rights that are preferential to the rights of the transferred interest (an applicable retained interest).If section 2701 applies to a transfer, the amount of the transferor’s gift is determined using a subtraction method of valuation. Generally, in determining the value of any applicable retained interest held by the transferor or an applicable family member, liquidation rights and certain distribution rights in a controlled entity are valued at zero.Section 2701(e)(6) provides that if there is a subsequent transfer or inclusion in the gross estate o f any applicable retained interest that was valued under the rules of section 2701, appropriate adjustments are to be made, pursuant to regulations, to reflect the increase in the amount of any prior taxable gift made by the transferor or decedent by reason o f such valuation.The proposed regulations mitigate the effect of double taxation through a reduction to a decedent’s adjusted taxable gifts. In general, the amount of the reduction is the lesser of: (1) The amount by which the transferor’s taxable gifts were increased as a result of the application of section 2701 to the initial transfer, or (2) the amount by which the individual’s taxable transfers were increased as a result of not applying the valuation rules of section 2701 upon the subsequent transfer of the applicable retained interest.Under certain circumstances, the proposed regulations provide that the transferor’s spouse is treated as the transferor for purposes of making the adjustment. However, because a transferor w ill often acquire (by gift, inheritance, or purchase) an applicable retained interest initially held by an applicable family member and because of the administrative com plexity inherent in allowing assignability of the adjustment between the transferor and any other applicable fam ily member, the proposed regulations do not provide for an adjustment by any individual other than the transferor or the transferor’s spouse.
Potential for Loss o f BenefitOne commentator argued that some taxpayers w ill be deprived o f the benefit

of the adjustment if  it is not: (1)Available for lifetim e transfers, and (2) freely assignable to all applicable fam ily members. In response to this comment, the final regulations adopt a rule generally allowing the adjustment in the computation of thè transferor’s gift tax if  either the transferor or ah applicable fam ily member transfers an applicable retained interest to or for the benefit o f an individual other than the transferor or an applicable fam ily member.In addition, if the applicable retained interest has not been so transferred prior to the death of the transferor, the executor of the transferor’s estate is entitled to make the adjustment in computing the transferor’s estate tax provided that the executor can demonstrate the fair market value of the applicable retained interest as of the date o f death of the transferor.However, after carefully considering the merits of a freely assignable adjustment, the IRS and die Treasury have determined that in light of the relief otherwise provided, the administrative com plexity involved in tracking the adjustment would far outweigh the additional benefit that would be gained therefrom.
“Purge”  MethodOne commentator argued that double taxation is avoided only if  the adjustment produces no greater tax than would be produced if the initial transfer had not been made (and the value o f the entity did not change prior to the transferor’s death). In the view o f this commentator, section 2701 requires prepayment o f transfer tax as the “ cost” of a corporate or partnership freeze. Under this view, the section 2701(e)(6) adjustment would be accomplished through a mechanism whereby the transferor’s transfer tax base is “ purged”  of the effect o f section 2701.The final regulations continue the approach o f the proposed regulations in that they provide the same relief as that advocated above except in those cases where the retained interest declines in value between the date of the initial transfer and the date of the subsequent transfer. Because a reduction in the value of the entity may occur as the result of indirect (hard to detect) transfers to younger generations, the IRS and the Treasury believe that adoption of the purge method is inconsistent with the purpose of section 2701 and would perpetuate the abuses Congress sought to-eliminate.
Split GiftsThe proposed regulations provide that the effects of section 2513 (pertaining to gift splitting between spouses) are to be



23154 Federal Register / V o l. 59, N o. 86 / T hursday, M ay 5, 1994 / R ules and R egulationsignored in making the adjustment under section 2701(e)(6). One commentator argued that part of the adjustment could be lost depending upon which spouse died first. In response to this comment, the final regulations provide adjustments for split gifts that are generally consistent with the principles of section 2001(d) and (e) (pertaining to the treatment of split gifts in the computation of the estate tax).
Transfers to SpouseUnder the proposed regulations, the transfer of an applicable retained interest to the transferor’s spouse results in the automatic assignment of the adjustment to the spouse. One commentator argued that this automatic assignment w ill result in loss of the adjustment if the spouse has not made sufficient prior gifts. Under the final regulations, the adjustment is not assigned to the spouse but, instead, is generally available to the transferor or the executor of the transferor’s estate.
Effect on Prior Section 2701 TransfersThe final regulations are effective with respect to section 2701 interests transferred after May 4,1994. For section 2701 transfers occurring on or before May 4,1994, taxpayers may rely on the final regulations, the previously proposed regulations or any other reasonable interpretation of the statute.
Final Regulations Under Section 2702The final regulations contain a technical amendment to the regulations under section 2702 pertaining to the governing instrument requirements for qualified interests under section 2702. The amendment, pertaining to the treatment of short taxable years, sim plifies the valuation of an annuity or unitrust interest by elim inating the need to pro-rate the first year’s payment in the case of a short taxable year.
Special AnalysesIt has been determined that this Treasury decision is not a significant regulatory action as defined in EO 12866. Therefore, regulatory assessment is not required. It has also been determined that section 553(b) of the Administrative Procedures A ct (5 U .S .C . chapter 5) and the Regulatory Flexibility Act (5 U .S .C  chapter 6) do not apply to these regulations, and, therefore, a Regulatory Flexibility Analysis is not required. Pursuant to section 7805(f) of the Internal Revenue Code, the notice of proposed rulemaking preceding these regulations was submitted to the Sm all Business Adm inistration for comment on its impact on small business.

Drafting InformationThe principal author of these regulations is Fred E. Grundeman,O ffice of Chief Counsel, IRS. Other personnel from the IRS and Treasury Department participated in their development.
List of Subjects
26 CFR Part 25Gift taxes, Reporting and recordkeeping requirements. .
26 CFR Part 602Reporting and recordkeeping requirements
Adoption of Amendments to the 
RegulationsAccordingly, 26 CFR parts 25 and 602 are amended as follows:
PART 25 -G IFT  TAX; GIFTS MADE 
AFTER DECEM BER 31,1954Paragraph 1. The authority citation for part 25 is amended by adding an entry in numerical order to read as follows:Authority:-26 U .S.C  7805 * * ‘ . Section 25.2701-5 also issued under 26 U .S.C  2701(e)(6).* * *Par. 2. In § 25.2701-0, table of contents entries are added under § 25.2701—5 to read as follows:
§  25.2701-0 Table of contents.
*  *  *  *  *

§25.2701-5 Adjustments to mitigate double 
taxation.(a) Reduction of transfer tax base.(1) In general.(2) Federal gift tax modification.(3) Federal estate tax modification.(4) Section 2701 interest(b) Amount of reduction.(c) Duplicated amount.(1) In general.(2) Transfer tax value—in general.(3) Special transfer tax value rules.(d) Examples.(e) Computation of reduction if initialtransfer is split under section 2513.(1) In general.(2) Transfers during joint lives.(3) Transfers at or after death of eitherspouse.(f) Examples.(g) Double taxation otherwise avoided.(h) Effective date.
*  *  *  *  *Par. 3. In § 25.2701-1, paragraph(a)(1) is amended by adding a sentence at the end to read as follows:
§  25.2701-1 Special valuation rules in the 
case of transfers of certain interests in 
corporations and partnerships.(a) * * *(1) * * * Section 25.2701-5 provides an adjustment to mitigate the effects of

double taxation when an applicable retained interest is subsequently transferred.
*  *  *  *  *

Par. 4. Text is added to § 25.2701-5 to read as follows:
§  25.2701-5 Adjustments to mitigate 
double taxation.(a) Reduction o f transfer tax base—(1) 
In general. This section provides rules under which an individual (the initial transferor) making a transfer subject to section 2701 (the initial transfer) is entitled to reduce his or her taxable gifts or adjusted taxable gifts (the reduction). The amount of the reduction is determined under paragraph (b) of this section. See paragraph (e) of this section if  section 2513 (split gifts) applied to the initial transfer.(2) Federal gift tax modification. If, during the lifetim e of the initial transferor, the holder of a section 2701 interest (as defined in paragraph (a)(4) of this section) transfers the interest to or for the benefit of an individual other than the initial transferor or an applicable fam ily member of the initial transferor in a transfer subject to Federal estate or gift tax, the initial transferor may reduce the amount on which the initial transferor’s tentative tax is computed under section 2502(a). The reduction is first applied on any gift tax return required to be filed for the calendar year in which the section 2701 interest is transferred; any excess reduction is carried forward and applied in each succeeding calendar year until the reduction is exhausted. The amount of the reduction that is used in a calendar year is the amount of the initial transferor’s taxable gifts for that year. Any excess reduction remaining at the death of the initial transferor may be applied by the executor of the initial transferor’s estate as provided under paragraph (a)(3) of this section. See paragraph (a)(4) of this section for the definition of a section 2701 interest. See § 25.2701-6 for rules relating to indirect ownership of equity interests transferred to trusts and other entities.(3) Federal estate tax modification. Except as otherwise provided in this paragraph (a)(3), in determining the Federal estate tax with respect to an initial transferor, the executor of the initial transferor’s estate may reduce the amount on which the decedent’s tentative tax is computed under section 2001(b) (or section 2101(b)) by the amount of the reduction (including any excess reduction carried forward under paragraph (a)(2) of this section). The amount of the reduction under this paragraph (a)(3) is lim ited to the amount that results in zero Federal estate tax



Federal Register / V o l. 59, N o. 86 / T hursday, M ay 5, 1994 / R ules and R egulations 23155with respect to the estate of the initial transferor.(4) Section 2701 interest. A  section 2701 interest is an applicable retained interest that was valued using the special valuation rules of section 2701 at the time of the initial transfer. However, an interest is a sèction 2701 interest only to the extent the transfer of that interest effectively reduces the aggregate ownership of such class of interest by the initial transferor and applicable fam ily members of the initial transferor below that held by such persons at the time of the initial transfer (or the remaining portion thereof).(b) Amount o f  reduction. Except as otherwise provided in paragraphs(c)(3)(iv) (pertaining to transfers of partial interests) and (e) (pertaining to initial split gifts) of this section, the amount of the reduction is the lesser of—(1) The amount by which the initial transferor’s taxable gifts were increased as a result of the application of section 2701 to the initial transfer; or(2) The amount (determined under paragraph (c) of this section) duplicated ‘ in the transfer tax base at the time of the transfer of the section 2701 interest (the duplicated amount).(c) Duplicated amount—{1) In 
general. The duplicated amount is the amount by which the transfer tax value of the section 2701 interest at the time of the subsequent transfer exceeds the value of that interest determined under section 2701 at the time of the initial transfer. If, at the time of the initial transfer, the amount allocated to the transferred interest under § 25.2701- 3(b)(3) (Step 3 of the valuation methodology) is less than the entire amount available for allocation at that time, the duplicated amount is a fraction of the amount described in the preceding sentence. The numerator of the fraction is the amount allocated to the transferred interest at the time of the initial transfer (pursuant to § 25.2701- 3(b)(3)) and the denominator of the fraction is the amount available for allocation at the time of the initial transfer (determined after application of § 25.2701—3(b)(2)).(2) Transfer tax value—in general. Except as provided in paragraph (c)(3) of this section, for purposes of paragraph (c)(1) of this section the transfer tax value of a section 2701 interest is the value of that interest as finally determined for Federal transfer tax purposes under chapter 11 or chapter 12, as the case may be (including the right to receive any distributions thereon (other than qualified payments)), reduced by thè amount of any deduction allowed with

respect to the section 2701 interest to the extent that the deduction would not have been allowed if the section 2701 interest were not included in the transferor’s total amount of gifts for the calendar year or the transferor’s gross estate, as the case may be. Rules similar to the rules of section 691(c)(2)(C) are applicable to determine the extent that a deduction would not be allowed if the section 2701 interest were not so included.(3) Special transfer tax value rules—(i) Transfers for consideration. Except as provided in paragraph (c)(3)(iii) of this section, if, during the life of the initial transferor, a section 2701 interest is transferred to or for the benefit of an individual other than the initial transferor or an applicable family member of the initial transferor for consideration in money or money’s worth, or in a transfer that is treated as a transfer for consideration in money or money’s worth, the transfer of the section 2701 interest is deemed to occur at the heath of the initial transferor. In this case, the estate of the initial transferor is entitled to a reduction in the same manner as if  the initial transferor’s gross estate included a section 2701 interest having a chapter 11 value equal to the amount of consideration in money or money’s worth received in the exchange (determined as of the time of the exchange).(ii) Interests held by applicable fam ily 
members at date o f initial transferor’s 
death. If a section 2701 interest in existence oil the date of the initial transferor’s death is held by an applicable fam ily member and, therefore, is not included in the gross estate of the initial transferor, the section 2701 interest is deemed to be transferred at the death of the initial transferor to or for the benefit of an individual other than the initial transferor or an applicable family member of the initial transferor. In this case, the transfer tax value of that interest is the value that the executor of the initial transferor’s estate can demonstrate would be determined under chapter 12 if  the interest were transferred immediately prior to the death of the initial transferor.(iii) Nonrecognition transactions. If an individual exchanges a section 2701 interest in a nonrecognition transaction (within the meaning of section 7701(a)(45)), the exchange is not treated as a transfer of a section 2701 interest and the transfer tax value of that interest is determined as if  the interest received in exchange is the section 2701 interest.(iv) Transfer o f less than the entire 
section 2701 interest If a transfer is a

transfer of less than the entire section 2701 interest, the amount of the reduction under paragraph (a)(2) or(a) (3) of this section is reduced proportionately.(v) Multiple classes o f section 2701 
interest. For purposes of paragraph (b) of this section, if more than one class of section 2701 interest exists, the amount of the reduction is determined separately with respect to each such class.(vi) Multiple initial transfers. If an initial transferor has made more than one initial transfer, the amount of the reduction with respect to any section 2701 interest is the sum of the reductions computed under paragraph(b) of this section with respect to each such initial transfer.(d) Examples. The following examples illustrate the provisions of paragraphs (a) through (c) of this section.

Facts. (1) In general, (i) P, an individual, holds 1,500 shares of $1,000 par value preferred stock of X  corporation (bearing an annual noncumulative dividend of $100 per share that may be put to X  at any time for par value) and T,t)00 shares of voting common stock of X . There is no other outstanding common stock of X.(ii) On January 15,1991, when the aggregate fair market value of the preferred stock is $1,500,000 and the aggregate fair market value of the common stock is $500,000, P transfers common stock to P’s child. The fair market value of P’s interest in X  (common and preferred) immediately prior to the transfer is $2,000,000, and the section 2701 value of the preferred stock (the section 2701 interest) is zero.’Neither P nor P’s spouse, S , made gifts prior to 1991.(2) Additional facts applicable to Examples
1 through 3. P’s transfer consists of all 1,000 shares of P’s common stock. With respect to the initial transfer, the amount remaining after Step 2 of the subtraction method of§ 25.2701-3 is $2,000,000 ($2,000,000 minus zero), all of which is allocated to the transferred stock. P’s aggregate taxable gifts for 1991 (including the section 2701 transfer) equal $2,500,000.(3) Additional facts applicable to Examples 
4 and 5. P ’s initial transfer consists of one- half of P’s common stock. With respect to the initial transfer in this case, only $1,000,000 (one-half of the amount remaining after Step2 of the subtraction method of § 25.2701-3) is allocated to the transferred stock. P’s aggregate taxable gifts for 1991 (the section 2701 transfer and P’s other transfers) equal $2,500,000.

Example 1. Inter vivos transfer of entire 
section 2701 interest, (i) On October 1,1994, at a time when the value of P’s preferred stock is $1,400,000, P transfers all of the preferred stock to P’s child. In computing P’s 1994 gift tax, P, as the initial transferor, is entitled to reduce the amount on which P’s tentative tax is computed under section 2502(a) by $1,400,000.(ii) The amount of the reduction computed under paragraph (b) of this section is the
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lesser of $1,500,000 (the amount by which the initial transferor’s taxable gifts were increased as a result of the application of section 2701 to the initial transfer) or $1,400,000 (the duplicated amount). The duplicated amount is 100 percent (the portion of the section 2701 interest subsequently transferred) times $1,400,000 (the amount by which the gift tax value of the preferred stock ($1,400,000 at the time o f the subsequent transfer) exceeds zero (the section 2701 value of the preferred stock at the time of the initial transfer)).(iii) The result would be the same if the preferred stock had been held by P's parent, GM , and GM had, on October 1,1994, transferred the preferred stock to or for the benefit of an individual other than P or an' applicable family member of P. In that case, in computing the tax on P’s 1994 and subsequent transfers, P would be entitled to reduce the amount on which P's tentative tax is computed under isection 2502(a) by $1,400,000. If the value of P’s 1994 gifts is less than $1,400,000, P is entitled to claim the excess adjustment in computing the tax with respect to P’s subsequent transfers.
Example 2. Transfer of section 2701 

interest at death of initial transferor, (i) P continues to hold the preferred stock until P’s death. The chapter 11 value of the preferred stock at the date of P’s death is the same as the fair market value of the preferred stock at the time of the initial transfer. In computing the Federal estate tax with respect to P’s estate, P’s executor is entitled to a reduction of $1,500,000 under paragraph (a)(3) of this section.(ii) The result would be the same if P had sold the preferred stock to any individual other than an applicable family member at a time when the value of the preferred stock was $1,500,000. In that case, the amount of the reduction is computed as if the preferred stock were included in P ’s gross estate at a fair market value equal to the sales price. If the value of P’s taxable estate is less than $1,500,000, the amount of the adjustment available to P’s executor is limited to the actual value of P’s taxable estate.(iii) The result would also be the same if the preferred stock had been held by P’s parent, GM , and at the time of P’s death, GM  had not transferred the preferred stock.
Example 3. Transfer of after-acquired 

preferred stock. On September 1,1992, P purchases 100 shares of X  preferred stock from an unrelated party. On October 1,1994, P transfers 100 shares of X  preferred stock to P’s child. In computing P’s-1994 gift tax, P is not entitled to reduce the amount on which P’s tentative tax is computed undeT section 2502(a) because the 1994 transfer does not reduce P’s preferred stock holding below that held at the time of the initial transfer. See paragraph (a)(4) of this section.
Example 4. Inter vivos transfer of entire 

section 2701 interest, (i) On October 1,1994, at a time when the value of P's preferred stock is $1,400,000, P transfers all of the preferred stock to P's child. In computing P’s 1994 gift tax, P, as the initial transferor, is entitled to reduce the amount on which P’s tentative tax is computed under section 2502(a) by $700,000.(ii) The amount of the reduction computed under paragraph (b) of this section is the

lesser of $750,000 (($1,500,000 x  .5 ($1,000,000 over $2,000,000)) the amount by which the initial transferor’s taxable gifts were increased as a result of the application of section 2701 to the initial transfer) or $700,000 (($1,400,000 x .5) the duplicated amount). The duplicated amount is 100 percent (the portion of the section 2701 interest subsequently transferred) times $700,000; e.g., one-half (the fraction representing the portion of the common stock transferred in the initial transfer ($1,000,000/ $2,000,000)) o f the amount by which the gift tax value of the preferred stock at the time of the subsequent transfer ($1,400,000) exceeds zero (the section 2701 value of the preferred stock at the time of the initial transfer).
Example 5. Subsequent transfer of less 

than the entire section 2701 interest. On October 1,1994, at a time when the value of P’s preferred stock is $1,400,000, P transfers only 250 o fP ’s 1,000 shares of preferred stock to P’s child. In this case, the amount of the reduction computed under paragraph (b) is $175,000 (one-fourth (250/1,000) of the amount of the reduction available if P had transferred all 1,000 shares of preferred stock).(e) Computation o f reduction i f  initial 
transfer is split under section 2513—(1) 
In general. If section 2513 applies to the initial transfer (a split initial transfer), the special rules of this paragraph (e) apply.(2) Transfers during joint lives. If there is a split initial transfer and the corresponding section 2701 interest is transferred during the joint lives of the donor and the consenting spouse, for purposes of determining the reduction under paragraph (a)(2) of this section each spouse is treated as if  the spouse was the initial transferor of one-half of the split initial transfer.(3) Transfers at or after death o f either 
spouse—(i) In general. If there is a split initial transfer and the corresponding section 2701 interest is transferred at or after the death of the first spouse to die, the reduction under paragraph (a)(2) or (a)(3) of this section is determined as if  the donor spouse was the initial transferor o f the entire initial transfer.(ii) Death o f donor spouse. Except as provided in paragraph (e)(3)(iv) of this section, the executor of the estate o f the donor spouse in a split initial transfer is entitled to compute the reduction as if  the donor spouse was the initial transferor of the section 2701 interest otherwise attributable to the consenting spouse. In this case, if  the consenting spouse survives the donor spouse—(A) The consenting spouse’s aggregate sum of taxable gifts used in computing each tentative tax under section 2502(a) (and, therefore, adjusted taxable gifts under section 2001(b)(1)(B) (or section 2101(b)(1)(B)) and the tax payable on the consenting spouse’s prior taxable

gifts under section 2001(b)(2) (or section 2101(b)(2))) is reduced to elim inate the remaining effect of the section 2701 interest; and(B) Except with respect to any excess reduction carried forward under paragraph (a)(2) of this section, the consenting spouse ceases to be treated as the initial transferor of the section 2701 interest.(iii) Death o f consenting spouse. If the consenting spouse predeceases the donor spouse, except for any excess ' reduction carried forward under paragraph (a)(2) of this section, the reduction with respect to any section 2701 interest in the split initial transfer is not available to the estate of the consenting spouse (regardless of whether the interest is included in the consenting spouse’s gross estate). Sim ilarly, if  the consenting spouse predeceases the donor spouse, no reduction is available to the consenting spouse’s adjusted taxable gifts under section 2001(b)(1)(B) (or section 2101(b)(1)(B)) or to the consenting. spouse’s gift tax payable under section 2001(b)(2) (or section 2101(b)(2)). See paragraph (a)(2) of this section for rules involving transfers by an applicable fam ily member during the life of the initial transferor.(iv) Additional limitation on 
reduction. If the donor spouse (or the estate of the donor spouse) is treated under this paragraph (e) as the initial transferor o f the section 2701 interest otherwise attributable to the consenting spouse,' the amount o f additional reduction determined under paragraph(b) of this section is the amount determined under that paragraph with respect to the consenting spouse. If a reduction was previously available to the consenting spouse under this paragraph (e), the amount determined under this paragraph (e)(3)(iv) with respect to the consenting spouse is determined as i f  the consenting spouse’s taxable gifts in the split initial transfer had been increased only by that portion o f the increase that corresponds to the remaining portion o f the section 2701 interest. The amount o f the additional reduction (i.e ., the amount determined with respect to the consenting spouse) is limited to the amount that results ina reduction in the donor spouse’s Federal transfer tax no greater than the amount of the increase in the consenting spouse’s gift tax incurred by reason of the section 2701 interest (or the remaining portion thereof).(f) Examples. The following examples illustrate the provisions of paragraph (e) of this section. The examples assume the facts set out in this paragraph (f).
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Facts. (1) In each example assume that P, an individual, holds 1,500 shares of $1,000 par value preferred stock of X  corporation (bearing an annual noncumulative dividend of $100 per share that may be put to X  at any time for par value) and 1,000 shares of voting common stock of X . There is no other outstanding stock of X . The annual exclusion under section 2503 is not allowable with respect to any gift.(2) On January, 15,1991, when the aggregate fair market value of the preferred stock is $1,500,000 and the aggregate fair market value of the common stock is $500,000, P transfers all 1,000 shares of the common stock to P’s child. Section 2701 applies to the initial transfer because P transferred an equity interest (the common stock) to a member of P’s family and immediately thereafter held an applicable retained interest (the preferred stock). The fair market value of P’s interest in X  immediately prior to the transfer is $2,000,000 and the section 2701 value of the preferred stock (the section 2701 interest) is zero. With respect to the initial transfer, the amount remaining after Step 2 of the subtraction method of § 25.2701-3 was $2,000,000 ($2,000,000 minus zero), all of which is allocated to the transferred stock. P had made no gifts prior to 1991. The sum of P’s aggregate taxable gifts for the calendar year 1991 (including the section 2701 transfer) is $2,500,000. P’s spouse, S , made no gifts prior to 1991.(3) P and S elected pursuant to section 2513 to treat one- half of their 1991 gifts as having been made by each spouse. Without the application of section 2701, P and S ’s aggregate gifts would have been $500,000 and each spouse would have paid no gift tax because of the application of the unified credit under section 2505. However, because of the application of section 2701, both P and S are each treated as the initial transferor of aggregate taxable gifts*in the amount of $1,250,000 and, after the application of the unified credit under section 2505, each paid $255,500 in gift tax with respect to their 1991 transfers. On October 1,1994, at a time when the value of the preferred stock is the sameas at the time of the initial transfer, P transfers the preferred stock (the section 2701 interest) to P’s child.
Example 1. Inter vivos transfer of entire 

section 2701 interest. P transfers all of the preferred stock to P’s child. P and S are each entitled to a reduction of $750,000 in computing their 1994 gift tax. P is entitled to the reduction because P subsequently transferred the one-half share of the section 2701 interest as to which P was the initial transferor to an individual who was not an applicable family member of P. S is entitled to the reduction because P, an applicable family member with respect to S, transferred the one-half share of the section 2701 interest as to which S was the initial transferor to an individual other than S or an applicable family member of S. S may claim the reduction against S ’s 1994 gifts. If S ’s 1994 taxable gifts are less than $750,000, S may claim the remaining amount of the reduction against S ’s next succeeding lifetime transfers.
Example 2. Inter vivos transfer of portion 

of section 2701 interest. P transfers one-

fourth of the preferred stock to P’s child. In this case, P and S are each entitled to a reduction of $187,500, the corresponding portion of the reduction otherwise available to each spouse (one-fourth of $750,000).
Example 3. Transfer at death of donor 

spouse. P, the donor spouse in the section 2513 election, dies on October 1,1994, while holding all of the preferred stock. The executor of P’s estate is entitled to a reduction in the computation of the tentative tax under section 2001(b). Since no reduction had been previously available with respect to the section 2701 interest, P’s estate is entitled to a full reduction of $750,000 with respect to the one-half share of the preferred stock as to which P was the initial transferor. In addition, P’s estate is entitled to an additional reduction of up to $750,000 for the remaining section 2701 interest as to which S was the initial transferor. The reduction for the consenting spouse’s remaining section 2701 interest is limited to that amount that will produce a tax saving in P’s Federal estate tax of $255,500, the amount of gift tax incurred by S by reason of the application of section 2701 to the split initial transfer.
Example 4. Transfer after death of donor 

spouse. The facts are the same as in Example 
3, except that S acquires the preferred stock from P’s estate and subsequently transfers the preferred stock to S ’s child. S  is not entitled to a reduction because S ceased to be an initial transferor upon P’s death (and S ’s prior taxable gifts were automatically adjusted at that time to the level that would have existed had the split initial transfer not been subject to section 2701).

Example 5. Death of donor spouse after 
inter vivos transfer, (i) P transfers one-fourth of the preferred stock to P’s child. In this case, P and S are each entitled to a reduction of $187,500, the corresponding portion of the reduction otherwise available to each spouse (one-fourth of $750,000). S may claim the reduction against S ’s 1994 or subsequent transfers. P dies on November 1,1994.(ii) P’s executor is entitled to include, in computing the reduction available to P’s estate, the remaining reduction to which P is entitled and an additional amount of up to $562,500 ($750,000 minus $187,500, the amount of the remaining reduction attributable to the consenting spouse determined immediately prior to P’s death). The amount of additional reduction available to P’s estate cannot exceed the amount that will reduce P’s estate tax by $178,625, the amount that S ’s 1991 gift tax would have been increased if  the application of section 2701 had increased S ’s taxable gifts by only $562,500 ($750,000 -  $187,500).(g) Double taxation otherwise 
avoided. No reduction is available under this section if—(1) Double taxation is otherwise avoided in the computation of the estate tax under section 2001 (or section 2101); or(2) A  reduction was previously taken under the provisions of section 2701(e)(6) with respect to the same section 2701 interest and the same initial transfer.

(h) Effective date. This section is effective for transfers of section 2701 interests after May 4,1994. If the transfer of a section 2701 interest occurred on or before May 4,1994, the initial transferor may rely on either this section, project PS-30-91 (1991-2 C.B . 1118, and 1992-1 C .B . 1239 (see § 601.601(d)(2)(ii)(b) of this chapter)) or any other reasonable interpretation of the statute.
Par. 5. Section 25.2702-3 is amended as follows:1. A  sentence is added to the end of paragraph (b)(3).2. A  sentence is added to the end of paragraph (c)(3).3. The additions read as follows:

§  25.2702-3 Qual if led interests.* * * * *(b) * * *(3) * * * Solely for purposes of this paragraph (b), the governing instrument meets the requirements of this section with respect to short taxable years, if any, and the last taxable year of the term if  the governing instrument provides that the fixed amount or a pro-rata portion thereof must be payable for the final short period of the annuity interest.* * * * *(c) * * *(3) * * * Solely for purposes of this paragraph (c), the governing instrument meets the requirements of this section with respect to short taxable years, if any, and the last taxable year of the term if  the governing instrument provides that the fixed amount or a pro-rata portion thereof must be payable for the final short period of the unitrust interest..* * * * *
PART 602— OMB CONTROL NUM BERS 
UNDER THE PAPERW ORK  
REDUCTION ACT

Par. 6. The authority citation for part 602 continues to read as follows: Authority: 26 U.S.C. 7805.
Par. 7. The table in § 602.101(c) is amended by adding the following citation in numerical order to read as follows:25.2701-5.............................. ........... ........1545-1273Michael P. Dolan,

Acting Commissioner o f Internal Revenue.Approved: April 18,1994.Leslie Samuels,
Assistant Secretary o f the Treasury.[FR Doc. 94-10727 Filed 5-4-94; 8:45 am] 
BILUNG CODE 4830-01-U
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DEPARTMENT OF TRANSPORTATION  

Coast Guard

33 CFR Part 117 

[CG08-93-023]

RIN 2115-AE47

Drawbridge Operation Regulations; 
Pass Manchac, LA

AGENCY: Coast Guard, DOT.
ACTION: Final rule; correction.
SUMMARY: This notice corrects technical errors in the regulatory language of a final rule published in the Federal Register on March 30,1994 (59 FR 14755). The final rule changed the regulation governing the operation of the bascule span bridge across Pass M anchac, m ile 6.7 at Manchac, Louisiana, by permitting automated operation of the draw. 
e f f e c t iv e  DATE: This regulation becomes effective on April 29,1994.
FOR FURTHER INFORMATION CONTACT:Mr. John Wachter, Bridge Adm inistration Branch, Eighth Coast Guard District, telephone (504) 589- 2965.Corrections
§  117.489 [Corrected]1. On Page 14755, second colum n,§ 117.484, correct paragraph (b) by removing the last sentence and adding two sentences in its place to read “ Navigation channel warning lights w ill be lit, and photoelectric (infrared) boat detectors w ill monitor the waterway beneath the bridge for the presence o f vessels. The waterway approaches to the bridge w ill be monitored by closed circuit TV (CCTV) cameras.” .2. On Page 14755, second colum n,§ 117.484, correct paragraph (c) by revising the second sentence to read “The yardmaster w ill continuously monitor marine radio broadcasts on the normal and emergency marine radio channels throughout the warning period and at all times the bridge is closed.” .Dated: April 20,1994.J.C . Card,
Rear Admiral, U .S. Coast Guard Commander, 
Eighth Coast Guard District.(FR Doc. 94—10855 Filed 5—4-94; 8:45 ami 
BILUNG CODE 4910-14-M

33 CFR Part 165 

[COTP Baltimore 94-007]

Regulated Navigation Area Regulation: 
Ice Operations in Chesapeake Bay

AGENCY: Coast Guard, DOT.

ACTION: Notice o f termination.
SUMMARY: The Ice Navigation Season Regulated Navigation Area on the northern portion o f the Chesapeake Bay and its tributaries, including the Chesapeake and Delaware Canal, is terminated A pril 20,1994.The regulations for this Regulated Navigation Area, found in 33 CFR 165.503, state that they shall be placed in effect and terminated at the direction of the Captain of the Port Baltimore by notice in the Federal Register. This notice terminates the regulation placed into effect by a Federal Register Notice published on February 9,1994 (59 FR 5954).The purpose o f the Regulated Navigation Area was to enhance the safety o f navigation in the affected waters. It required operators of certain vessels, during their vessel’s transit of the Regulated Navigation Area, to be aware of currently effective Ice Navigation Season Captain of the Port Orders issued by the Captain of the Port, Baltimore.
EFFECTIVE DATE: This notice is effective 12 a.m ., A pril 20,1994.
FOR FURTHER INFORMATION CONTACT: Timothy P. Ryan, Chief Warrant Officer, U .S . Coast Guard Marine Safety O ffice, Baltimore Customs House, 40 South Gay Street, Baltimore, Maryland 21202- 4022, (410) 962-2651.
SUPPLEMENTARY INFORMATION:Drafting Inform ationThe drafters o f this regulation are Timothy P . Ryan, Chief Warrant O fficer, project officer for the Captain of the Port, Baltimore, Maryland and Lieutenant M onica L. Lombardi, project attorney, Fifth Coast Guard District Legal Staff.Dated: April 22,1994.
G.S. Cope,
Captain, U .S. Coast Guard, Captain o f the 
Port, Baltimore, Maryland.(FR Doc. 94-10856 Filed 5-4-94; 8:45 am] 
BILUNG ebDE 4910-14-M

POSTAL SERV ICE  

39 CFR Part 111

Special Bulk Third-Class Eligibility 
Restrictions

AGENCY: Postal Service.
ACTION: Final rule.
SUMMARY: On October 28,1993, the President signed into law Public Law 
103-123, the Treasury, Postal Service, and General Appropriations Act for

1994. T itle VII of the A ct, the Revenue Forgone Reform A ct, amends 39 U .S .C . 3626 by adding provisions to subsection (j) and new subsection (m). These sections concern the administration of special bulk third-class postage rates for certain qualified organizations. The provisions, which were not to take effect until after December 31,1993, make certain types of advertisements, promotions, and offers, as well as some products, ineligible to be mailed at the special bulk third-class rates. This document contains regulations im plementing the legislative changes. 
EFFECTIVE DATE: September 4,1994.
FOR FURTHER INFORMATION CONTACT: Ernest Collins, (202) 268-5316. 
SUPPLEMENTARY INFORMATION: The Postal Service published in the Federal Register (58 FR 64918-64919) on December 10,1993, a proposal to amend the Domestic M ail Manual to implement certain provisions of Public Law 103- 123, the Treasury, Postal Service, and General Appropriations Act for 1994. These provisions made certain types of matter ineligible to be mailed at the special bulk third-class postage rates, which are available for use by certain qualified nonprofit organizations and political committees. The Postal Service requested comments by January 10, 1994. Subsequently, the comment period was extended to February 9, 1994, by notice in the Federal Register (58 FR 65959) on December 17,1993. At the request of postal customers, the Postal Service held a public meeting on January 28,1994, as announced in the Federal Register (59 FR 1512) on January 11,1994, to facilitate the receipt o f comments regarding the proposal to implement new statutory restrictions on the use of special bulk third-class mail.The new legislation establishes additional content-based restrictions on matter eligible for special bulk third- class rates. In order for material that advertises, promotes, offers, or for a fee or consideration, recommends, describes, or announces the availability o f any product or service to qualify for m ailing at these rates, the sale of the product or the providing of the service must be substantially related to the exercise or performance by the organization of one or more of the purposes constituting the basis for the organization’s authorization to mail at such rates. The determination whether a product or service is substantially related to an organization’s purpose is to be made in accordance with standards established under the Internal Revenue Code.The legislation also establishes restrictions for m ailing products at the



Federal Register / Vol. 59, No. 86 / Thursday, M ay 5, 1994 / Rules and Regulations 23159special rates. The only products mailable at the special bulk third-class rates are low-cost products as defined under the Internal Revenue Code, items donated or contributed to the qualified organization, and periodical publications of qualified organizations. The Postal Service views the new provisions as supplementary to, rather than a change to or replacement for, existing restrictions on special rate mailings. That is, m ailings ineligible for the special rates under existing rules remain ineligible for these rates, regardless of whether they violate the new restrictions. Further, mailings that violate the new restrictions would not be eligible for the special rates, regardless of whether they would be eligible under existing rules.As a general matter, it should be recognized that the Postal Service has limited discretion on what may be mailed at the special rates. These historically subsidized rates are based on statutes that prescribe standards for who may mail at the special rates and what may be sent at those rates. The Postal Service views its role as the administrator of these laws.Accordingly, its goal in this rulemaking is to promulgate rules implementing Public Law 103-123.As explained below, the new rules deny the use of special bulk third-class rates for mailpieces that contain advertisements for products or services of the qualified organization that are not “substantially related”  to a purpose on which the organization’s authorization to mail at the special bulk third-class rates is based. This prohibition applies to catalogs and publications containing such advertisements, regardless of the inclusion of other advertisements that do qualify for m ailing at those rates.Paid advertisements that do not violate any of the current restrictions w ill continue to be allowed in publications sent at the special bulk third-class rates, as long as they pass the “ substantially related”  test. These new rules are in addition to, and are designed to be compatible with, existing prohibitions on the use of special bulk third-class rates for improper cooperative m ailings, and certain advertising for credit cards, insurance policies, and travel arrangements. As a separate matter, the Postal Service w ill revise m ailing statements ior special bulk third-class mailings by citing the appropriate Domestic M ail M anual section to call mailers’ attention to provisions with which they need to be fam iliar.
Evaluation of Comments ReceivedWritten comments from almost 600 religious, educational, fraternal,

charitable, labor, and agricultural organizations and individuals were received by the Postal Service. In addition, 14 commenters offered oral comments at the public meeting.Four hundred seventeen comments oppose enforcement of the “ substantially related” test to determine whether an advertisement, promotion, or offer is mailable at the special bulk third-class rates. They state that the test would be detrimental to fundraising activities needed to sustain operating budgets, harm religious publications of all faiths, and impair organizations’ abilities to carry on their religious, educational, or charitable functions.As explained above, the Postal Service’s responsibility is to implement and administer a new statutory provision restricting the use of special bulk third-class rates. This law specifically requires that the sale of a product or the providing of a service must be “ substantially related (aside from the need, on the part of the organization promoting such product or service, for income or funds or the use it makes of the profits derived) to the exercise or performance by the organization of one or more of the purposes constituting the basis for the organization’s authorization to m ail at such rates”  (i.e ., special bulk third-class rates). Consequently, the Postal Service and qualified organizations are required to use the “ substantially related” test to determine whether an advertisement, promotion, or offer is mailable at the special bulk third-class rates.The statute further states that the “ substantially related”  test for products and services must be consistent with the standards established by the Internal Revenue Service (IRS) and courts reviewing IRS decisions. Accordingly, the rules adopted by the Postal Service follow these standards.To be “ substantially related”  in accordance with IRS standards, an advertised product or service must contribute importantly to the accomplishment of one or more of the purposes of the qualified organization. This means that the sale of the product or service must be directly related to accomplishing one or more of the purposes on w hich the organization’s authorization to m ail at the special bulk third-class rates is based. The sale o f the product or offering of the service must have a causal relationship to the achievement of the exempt purposes (other than through the production of income) of the qualified organization. (Whether an activity generates income that w ill be used to accom plish one or more of the purposes of the qualified organization is not to be used as a factor

in determining whether an advertisement passes the “ substantially related” test.) A  synopsis of IRS rulings regarding the definition of “ substantially related” is in Internal Revenue M anual, sec. 7751, part (36) 40 (Exempt Organizations Handbook). Additionally, the Postal Service expects to publish a handbook that w ill provide further guidance to mailers.One of the major points of contention throughout this rulemaking has been the classification of third-class newsletters, bulletins, and other publications containing paid advertising from parties other than the publisher. The proposed rule published on December 10,1993, sets forth the Postal Service’s view that these publications are subject to the new statutory restrictions, and would be excluded from m ailing at the special bulk third-class rates if they contained paid advertising that did not comply with the “ substantially related”  test. Numerous commenters have opposed this interpretation, arguing that the statute contains a general exception for these publications, or that it reflects the intent of Congress to permit paid advertising, as distinguished from an organization’s own advertising, to be sent at the special rates. The Postal Service believes that these objections are not well taken, and that the terms of the statute contain no special exception from the “ substantially related” test for the advertising content of third-class publications.The “ substantially related” test is contained in new subparagraph (D) of 39 U .S .C . 3626(j)(l), which forbids the application of special bulk third-class rates to “ mail which advertises, promotes, offers, or, for a fee or consideration recommends, describes, or announces the availability o f ’ certain categories of products and services. The types of advertising already restricted under paragraph (j)(l) include advertisements for credit cards by subparagraph (A), for insurance policies by subparagraph (B), and for travel arrangements by subparagraph (C). Subparagraphs (A), (B), and (C) contain no exception for paid advertising in third-class publications, and the Postal Service has not applied any such exception in its enforcement of these provisions.Unlike the earlier provisions, however, new subparagraph (D) does contain a specific exception related to publications. Subclause (D)(ii)(II) provides that “ clause (i) (containing the substantially related test] shall not apply if  the product involved is a periodical publication described in subsection (m)(2) (a periodical publication of a qualified nonprofit



23160 Federal Register / Vol. 59, No. 86 / Thursday, M ay 5, 1994 / Rules and Regulationsorganization] (including a subscription to receive any such publication).”  By its terms, this provision recognizes that a periodical publication may also be a product that a nonprofit organization wishes to advertise, and it exempts the advertising for the publication (or for subscriptions to the publication) from the “ substantially related”  test. It in no way prevents the application of the test to third-party paid advertising for other products or services that may be contained in.an issue of the publication itself.A  second specific exception concerning publications is contained in new 39 U .S .C . 3626 (m), which restricts what “ mail consisting of products” may be sent at the special bulk third-class rates. Under paragraph (m)(l), such products must either have been received by the m ailing organization as gifts or contributions, or be “ low-cost articles” as defined in the Internal Revenue Code. Paragraph (m)(2) makes an exception from these requirements for a “ periodical publication of a qualified nonprofit organization.” Thus, the statute recognizes that a periodical publication may also be a product that a nonprofit organization wishes to m ail, whether as a benefit to members or a premium for potential donors in the course of a fundraising appeal, and allows such mailings to go at the special rates. By its terms, however, the “ product rule” of subsection (m) does not override the separate and distinct “ advertising rules” of subsection (j), and the Postal Service believes that it would be erroneous to construe subsection (m) as a blanket exception to those rules. Such interpretation would rob the new “ substantially related”  test of subparagraph (j)(l)(D) of much of its effectiveness, by allowing mailers to convert ineligible third-class catalogs into eligible third-class “ publications,” and overturn the Postal Service’s established enforcement policies regarding the credit card, insurance, and travel advertising restrictions in subparagraphs (j)(l)(A), (B), and (C).The new restrictions do not apply to publications mailed at the special nonprofit second-class rates. However, if a publisher wishes to m ail copies of a special second-class rate publication at die special bulk third-class rates as provided for in DMM E215.2.6, those copies are subject to these new rules. Accordingly, those copies may not be m ailed at the special bulk third-class rates if  they contain any material ineligible for the special rates.It should be emphasized that the application of the “ substantially related” test to third-party paid advertising in publications does not

preclude all paid advertising in publications mailed at the special bulk third-class rates. If the product or service advertised is substantially related to one or more of the nonprofit’s qualifying purposes, the publication may still be mailed at the special rates. Each situation must be considered on a case-by-case basis, including consideration of the product or service advertised and the nature of the nonprofit organization. Examples of acceptable types of advertisements include an advertisement for a blood glucose tester in a nonprofit diabetes association’s publication and an advertisement for courses at one college in another college’s publication.It should also be noted that the “ substantially related”  test and other advertising restrictions do not apply if the material in question is not considered an advertisement under postal rules. The Postal Service received numerous comments concerning the listing of contributors in publications, such as the lists of individuals and firms that appear on the back page o f many church bulletins. For purposes of these rules, acknowledgments of organizations or individuals who have contributed to the nonprofit mailer are not generally treated as advertising. 39 U .S .C . 3626(j)(2)(A). To prevent technical disputes in individual cases concerning the distinction between an advertisement and an acknowledgment, the rule w ill consider material to be acknowledgments, rather than advertising, if they appear on a page headed “ Sponsors,”  “ Contributors,”  “ Donors” or a similar term, and each acknowledgment does not exceed the size of a business card (approximately 7 square inches). The listings should not be labeled as advertising in other portions of the publication or elsewhere (such as rate cards).Sim ilarly, organizations may still include information and response cards concerning membership benefits in publications sent at the special third- class rates. Such matter w ill still be required to comply with the restrictions in 39 U .S .C  3626(j)(2)(B).Consistent with Postal Service practice and policy, public service announcements for which no consideration has been paid w ill not be considered advertising, and may be included in publications sent at the special bulk third-class rates.Finally, announcements of activities substantially all the work of which is contributed by the members or supporters of a qualified organization without compensation and advertisements for products and services, including products and

services offered as prizes or premiums, substantially all of which have been received by a qualified organization as gifts or contributions, are considered to be “ substantially related”  to the organization’s purposes.One hundred twenty-seven comments asserted that the Postal Service’s proposed rule did not follow the intent of Congress to base m ailing restrictions on whether the qualified organization pays unrelated business income tax on the particular activity advertised. The law , however, does not adopt the test urged by the comments. Instead it clearly states that the products or services advertised must be “ substantially related”  to the purpose(s) on w hich the qualified organization’s authorization to m ail at special bulk third-class rates is based. This “ relatedness”  test is only one of the factors considered by the IRS in determining whether unrelated business income tax must be paid, but this part of the test is singled out by the statute as the standard that the Postal Service must follow . Accordingly, the Postal Service is directed to rely on the “ substantially related”  portion of the unrelated business income tax analysis but not the other parts.Twenty-five comments oppose or protest increases in rates for nonprofit mailers over the next 6 years, the end o f subsidized funding for nonprofit postage rates, and other aspects of the Revenue Forgone Reform Act that will have an adverse effect on the mailing activities of churches and church organizations. In general, these types of comments are beyond the scope of this rulemaking. These comments also questioned whether including new member information, financial information, attendance information, and announcements of upcoming church events would disqualify church bulletins from being sent at the special bulk third-class rates. This kind of information concerning the qualified organization’s activities would generally be considered to be substantially related to the nonprofit religious purposes of a church.Three comments requested that scholarly journals be allowed to continue to accept exchange advertisements and paid advertisements to attract new subscriptions and promote books and journals. The final rule allows paid advertisements to be in materials that are mailed at the special bulk third-class rates as long as the advertisements are for products or services related to the purposes on which the qualified organization’s authorization to mail at special bulk third-class rates is based. Although each



Federal Register / V o l. 59, N o. 86 / T hursday, M ay 5, 1994 / R ules and R egulations 23161advertisement must be considered on a case-by-case basis, the inclusion of exchange advertisements and third- party paid advertisements under the circumstances described would not appear to violate the “ substantially related” test.Ten comments stated that the proposed definition o f “ low-cost items” was inconsistent with the Internal Revenue Service definition. These comments are correct.Accordingly, the definition for “ low- cost items”  in the final rule is the same definition that the Internal Revenue Service uses and includes a provision for annually increasing the cost of such items based on the cost o f living.Ten comments stated that requiring a separate certification at the time of mailing would be an administrative and logistical burden for mailers and the Postal Service, urged that mailers needed more information about the process and the consequences of improper certification, and questioned why such a statement could not be included on the m ailing statement for each m ailing. It was also suggested that the application for special bulk third- class m ailing privileges be m odified to state that the organization w ill submit only mailings it thinks qualify for the special bulk third-class rates. In response to these comments, it should be noted that the intended purpose of the certification statement was more instructive than regulatory. That Is, the Postal Service was concerned that nonprofits should be aware of the restrictions on nonprofit rates. Because mailing statements are often signed by agents, there was concern that the nonprofits themselves may not be aware of the new rules. Further, although the publication of these rules and a onetime notice to the nonprofit organization would provide sufficient legal notice, the Postal Service took notice that the officers of nonprofit organizations, particularly smaller ones, regularly change, and was concerned that new officers might not be aware of the rules. Nevertheless, in view of the hardships noted by comments, a separate certification w ill not be required.Instead, the m ailing statement that must be completed for each m ailing w ill be modified to refer to the DMM section in which the standards for advertisements are located, as a reminder and a reference. The Postal Service w ill also explore other ideas to promote awareness of the rules, such as providing information pertaining to this final rule to qualified organizations before the effective date of the rule change.

Four comments expressed confusion between advertising, public “ thank yous,”  and free advertisements, and asked for clarification. The definition for advertising that w ill be used to administer the new eligibility requirements for special bulk third-class matter is in DMM E211.11.1. As discussed above, public service announcements for which no consideration is paid are not considered advertising as stated in DM M  E211.11.2. Two examples o f a public service announcements are “ Support the Red Cross Blood Drive" and “ Buy U .S . Savings Bonds.”Eighty-one comments raised a variety of conflicting views from the perspective o f commercial mailers and small or local religious and charitable organizations. The commercial mailers stated that it is unfair to business owners who are not members of a qualified organization to allow qualified organizations to include advertisements of their members in the materials they m ail at the special bulk third-class rates, and higher postage should be paid when third-party advertisements are mailed with materials of a qualified organization. The sm all nonprofit organizations argued against imposing additional restrictions on the advertising in their publications and other materials they m ail at the special bulk third-class rates. In general, those comments concern suggestions that the Postal Service has no authority to implement. The Postal Service is required to administer the statutory provisions that prohibit only certain types of advertising in nonprofit mail matter.Three comments (two colleges and a religious organization) stated that advertisements for sim ilar types of organizations and affiliated organizations should be permitted in materials m ailed at the special bulk third-class rates. The statutes and implementing rules look to the nature of the product or service promoted, rather than to the identity of the advertiser. As noted above, paid advertisements for “ substantially related” products or services may be m ailed at the special bulk third-class rates, regardless of the identity of the advertiser.One comment stated that the proposed regulations do not include provisions for informing mailers o f enforcement decisions or o f measures that may serve to assist mailers plan future m ailings. Notice o f changes in these standards w ill be published by the Postal Service in  accordance with its usual procedures for rulemaking.Two comments suggested that the proposed definition o f “ periodical

publication”  goes beyond the requirements of the new statute.Nothing in the new statute suggests an intent to m odify the established postal definition of periodical publication derived from statutory standards, which the Postal Service believes to be consistent w ith the common usage and understanding of that term among mailers. The use of the existing definition for a periodical publication would seem consistent with the statute and would in addition help avoid ambiguity and confusion.Seventy-six comments stated that the proposed rule change is vague and com plex, does not clearly define “ substantially related”  and “ contribute importantly,”  and does not indicate whether “ front-end” and “ back-end” premiums as w ell as emblematic products w ill qualify for m ailing at the reduced rates. The Postal Service does not believe the rule is unclear.Moreover, the final rule clearly states that the phrases “ substantially related”  and “contribute importantly”  w ill be administered in accordance with Internal Revenue Service rulings and precedents. In addition, as discussed, the Postal Service w ill produce a publication to provide further guidance and examples concerning the rules. The question whether front-end and backend premium products, as w ell as emblematic products, are eligible for the special rates w ill be determined on a case-by-case basis by the statutory restrictions concerning the m ailing of “ products.”  That is, these products must meet the definition for low-cost items, be donated or contributed to the m ailing organization, or be periodical publications.Thirty-seven comments stated that they oppose retroactive applicability of eligibility restrictions if the qualified organization made an innocent mistake or lacked knowledge of the restriction at the time of m ailing, and requested that the Postal Service excuse “ minor infractions”  regarding advertisements that do riot meet the “ substantially related” test. The statute does not provide any such exceptions, and the Postal Service is required to “maintain procedures for thé prompt collection of postage deficiencies arising from” these rules. 39 U .S .C . 3626(k)(3). See also 39 U .S .C . 2601(a)(1), which requires the Postal Service to “ collect debts due to the Postal Service.” Indeed, the granting of an exception to some noncomplying mailers would appear to discriminate against mailers who pay postage at the appropriate rate. 39 U .S .C . 403(c). Here, the final rule is being published in f f  advance of its effective date to give mailers time to adjust their methods of



23162 Federal Register / Vol. 59, No. 86 / Thursday, M ay  5, 1994 / Rules and Regulationsoperation, and the regulations contain sufficient detailed information to help mailers ensure that they comply with the new eligibility restrictions. In addition, mailers may obtain private legal or financial advice and counsel to assist in making their decisions. Nevertheless, the Postal Service w ill continue to consider requests for compromise or settlement of revenue deficiencies on a case-by-case basis, consistent with existing postal policies.Five comments stated that the Postal Service needs to establish a procedure for mailers to obtain advance binding rulings regarding whether materials and products w ill be mailable at the special bulk third-class rates. In general, as discussed above, the Postal Service does not believe such a procedure is necessary because mailers have access to the many IRS determinations and precedents that govern how the eligibility restrictions are administered. The Postal Service also believes that nonprofit mailers that engage in any considerable amount of commercial advertising or business activity may have already obtained private legal or financial counsel to help them deal with such matters. The Postal Service further notes that it does not have the staffing to provide a large volume of such rulings in a tim ely and consistent fashion, has not had a formal procedure for providing such opinions in m ail classification matters, and does not believe that it is feasible to provide such a procedure.One comment was concerned that the Postal Service may disqualify a m ailing announcing a meeting, seminar, or conference sponsored by the qualified organization if it contains a brochure for the hotel where the meeting w ill be held. This decision must necessarily be determined upon the specific circumstances of the m ailing. Nevertheless, the Postal Service does not believe that the inclusion of such a brochure would necessarily prevent the m ailpiece from being mailed at the special rates. For instance, it would be significant whether the brochure is donated to the qualified organization as information for individuals that w ill or may attend a meeting, seminar, or conference sponsored by the qualified organization at that hotel, as opposed to being provided by the hotel to the nonprofit with payment for inclusion in the mailpiece.Seven comments stated that a “ grace period”  should be authorized to allow qualified organizations to m ail materials that are in the process of being prepared for m ailing to avoid having to discard them or pay a higher postage rate than was planned for the m ailing. One

comment suggested that the grace period be allowed and that the Postal Service publish a graduated phase-in schedule, beginning January 1,1996, to allow for the acceptance of materials in the process of being prepared for m ailing. One comment suggested a 90- day grace period consistent with this comment. The final rule w ill be effective September 4,1994, more than 4 months after it is published. Although the Postal Service is sympathetic with the concerns expressed by comments seeking a more extended period, these interests must be balanced against the additional revenue loss caused by any delay in the effective date of the rules. This loss w ill ultim ately be borne by postal customers. Additionally, it is noted that the rules w ill not become effective until a fu ll 8 months after the January 1,1994, date authorized in the legislation.One comment from a nonprofit society stated that the regulations should provide specific “ procedural rules” for reliance on Internal Revenue Service regulations and court decisions regarding the “ substantially related” test. It is not clear what type of “ procedural rules” the comment envisions. Nevertheless, the final rule makes it clear, as specified by Public Law 103—123, that the Postal Service w ill use standards established by the Internal Revenue Service and the courts with respect to determining whether a product or service is substantially related to the purpose(s) on w hich the qualified organization's authorization to mail at special bulk third-class rates is based.Three comments stated that the Postal Service should determine that the “ substantially related” test does not apply to an offer for a “back-end premium” (a product or service provided to a donor who first contributes a certain sum of money). To be mailable at the special bulk third- class rates, the “back-end premium” itself, if it is a product, must be a “ low- cost” item or otherwise comply with 39 U .S .C . 3626(m). The solicitation seeking donations and offering the “back end premium” is, moreover, an advertisement, covered by the new “ substantially related “ test. Accordingly, the solicitation is m ailable at the special rates only if the premium is substantially related to the nonprofit’s qualifying purposes.One comment stated that organizations that market training and education through the m ail should not be allowed to m ail at the special bulk third-class rates if  they are not accredited educational institutions. The statutory provisions do not restrict the

use of special rates in this manner, and this suggestion is beyond the authority of the Postal Service to adopt.One comment stated that the Postal Service should allow third-class periodical publications that contain advertisements, have no subscribers, and meet the definition of a periodical to be mailable at the special bulk third- class rates until the Postal Service obtains approval from the Postal Rate Commission to accept such periodicals as second-class matter. Again, the statutory provisions do not authorize an exception of this type, and it is beyond the authority of the Postal Service to adopt. Organizations that wish to mail publications at the special second-class rates w ill be required to obtain authorization, under the existing eligibility requirements, to m ail at those rates, which would generally require that the publication be primarily circulated to paid subscribers. Subscriptions may be paid for with dues or contributions, if the dues or contributions and the subscription price are separated to show the amount paid for the subscription. A  membership organization applying for second-class m ailing privileges under the narrowly defined “ Publications of Institutions and Societies” category (see DMM E222) may pass a resolution specifying the amount that is to be used for a subscription to receive its periodical publication if  each member knows how much is being paid for the subscription. Mailers should contact their postmasters for advice on the exact procedures they must follow to qualify their publications for special second-class m ailing privileges.
List of Subjects in 39 CFR Part 111Postal Service.For the reasons discussed above, the Postal Service hereby adopts the following amendments to the Domestic M ail M anual, which is incorporated by reference in the Code of Federal Regulations (see 39 CFR part 111).
PART 111— [AMENDED]1. The authority citation for 39 CFR part 111 is revised to read as follows:Authority: 5 U .S .C  552(a); 39 U .S .C  101, 401, 403, 404, 3001-3011, 3201-3219,3403- 3406, 3621, 3626,5001.2. Domestic M ail Manual section E370 is amended by renumbering old 5.6 and5.7 as 5.7 and 5.8, respectively; renumbering old 5.9 as 5.10; and adding new 5.4(d), 5.6, 5.7c, and 5.9. The text is as follows:
E-Eligibility 
* * * * *
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E370 Sp ecia l (N onprofit) B u lk  Rates
it  if  if  if  if5.0 Eligible and Ineligible Matter
* •' *  if  if  if5.4 ProhibitionsExcept under 5.7, special bulk third- class rates may not be used for the entry of material that advertises, promotes, offers, or, for a fee or consideration, recommends, describes, or announces the availability of:
it it  if  it  if[Add new 5.4d as follows:]d. Any product or service (other than those described in 5.4a , 5.4b, or 5.4c), if the sale of the product or the providing of such service is not substantially related to the exercise or performance by the organization of one or more of the purposes used by the organization to qualify for m ailing at the special bulk third-class rates. The criteria in 5.6 are used as the bases for determining whether an advertisement, promotion, or offer for a product or service is mailable at the special bulk third-class rates.[Change title of 5.5 as follows:]5.5 Definitions, Insurance[Add new 5.6 and renumber existing 5.6 and 5.7 as 5.7 and 5.8, respectively:]5.6 Definitions, Substantially Related Advertising, ProductsFor the standards in 5.4d:a. To be “ substantially related,”  the sale of the product or the providing of the service must contribute importantly to the accomplishment of one or more of the qualifying purposes of the organization. This means that the sale of the product or the providing of the service must be directly related to accomplishing one or more of the purposes on which the organization’s authorization to mail at the special bulk third-class rates is based. The sale of the product or the providing of the service must have a causal relationship to the achievement of the exempt purposes (other than through the production of income) of the qualified organization. (Whether selling the product or providing the service generates income that is used to accomplish the purposes of the qualified organization is not used as a factor in determining whether such activity is substantially related to the qualifying purpose or purposes of the organization.)b. Standards established by the Internal Revenue Service (IRS) and the courts with respect to 26 U .S .C . 513 (a) and (c) of the Internal Revenue Code are used to determine whether an

advertised product or service, whether sold or offered by the organization or by another party, is “ substantially related” to the qualifying purposes of an organization.(1) If the advertising material is for a product or service that is not substantially related, the material is not mailable at the special bulk third-class rates.(2) If an organization pays unrelated business income tax on the sale of a product or the providing of a service, that activity is by IRS definition not substantially related to the organization’s qualifying purposes. The fact that an organization does not pay such tax, however, does not establish that the activity is substantially related, because other criteria may exempt the organization from payment. Thus, the inclusion of an advertisement for a product or service in a mailpiece may disqualify the piece from using special bulk third-class rates, even if the mailer does not pay unrelated business income tax on its sale.(3) Advertisements in the qualified organization’s newsletter or other publication for one or more products or services that are not substantially related to the qualified organization’s purposes, notwithstanding the presence of advertisements that are so related, are not mailable at the special bulk third- class rates. Third-party paid advertisements may be included in a publication mailed at the special bulk third-class rates if  the products or services advertised are substantially related to one or more of the purposes for which the qualified organization is authorized to mail at the special bulk third-class rates. If the publication contains one or more advertisements ineligible for the special rates, the publication is not eligible for the special rates,(4) Advertising for one or more products or services that are not substantially related to the qualified organization’s purpose included in a catalog that also offers items that are so related is not mailable at the special bulk third-class rates. If the catalog contains one or more advertisements ineligible for the special rates, the catalog is not eligible for the special rates.c. Public service announcements, e .g., “ Support the Red Cross Blood Drive,” for which no consideration has been paid are mailable at the special bulk third-class rates.d. Announcements of activities, e .g., bake sale, car wash, charity auction, oratorical contest, substantially all the work of which is conducted by the members or supporters of a qualified

organization without compensation are mailable at the special bulk third-class rates. Such activities are considered to be “ substantially related” to the organization’s purposes.e. Advertisements for products and services, including products and services offered as prizes or premiums, substantially all of which have been received by a qualified organization as gifts or contributions. Such products and services are considered “ substantially related” to the organization’s purposes.f. An advertisement, promotion, or offer for a periodical publication, including subscription order forms, meeting the eligibility criteria in E211 and published by one of the types of qualified nonprofit organizations listed in E370.2.0 is mailable at the special bulk third-class rates.5.7 Other Matter * * * * *[Add new 5.7c as follows:]c. A  listing in a qualified organization’s newsletter or other publication of the names of individuals or organizations who sponsor the publication or other activities of the qualified organization. The Postal Service presumes that an item is an acknowledgment of a sponsor and not an advertisement ineligible for special rates if it occupies not more than 7 square inches (the approximate size of a business card) and if it appears in a portion of the publication titled “ Sponsors,”  “ Contributors,”  “ Donors,” or a similar designation.[Renumber old 5.9 as 5.10 and add new section 5.9 as follows:]5.9 Products M ailable at Special Bulk Third-Class RatesThe following products are mailable at special bulk third-class rates:a. Low-cost items within the meaning of 26 U .S .C . 513(h)(2), Internal Revenue Code. Under this standard, low-cost items are currently those having a cost of not more than $6.39 as of January 1, 1994. A t the beginning of each calendar year, the value of low-cost items is adjusted for cost of living. The cost is the cost to the qualified nonprofit organization that mails the item or on whose behalf the item is m ailed.b. Items donated or contributed to the qualified organization. Such items needr not meet the definition of low cost as described in 5.9a.c. Periodical publication of a qualified nonprofit organization that does not contain any advertisements or other material ineligible to be m ailed at the special bulk third-class rates under 5.4



23164 Federal Register / Vol. 59, No. 86 / Thursday, M ay 5, 1994 / Rules and Regulationsa, b , c, or d. Periodical publication and qualified nonprofit organization are defined in 5.6f.A  transmittal letter making these changes in the pages of the Domestic M ail Manual w ill be published and w ill be transmitted to subscribers autom atically. Notice of issuance w ill be published in the Federal Register as provided by 39 CFR 111.3.Stanley F. Mires,
Chief Counsel, Legislative.(FR Doc. 94-10852 Filed 5-2-94; 2:29 pml 
BILUNG CODE 7710-12-U

ENVIRONMENTAL PROTECTION  
AGENCY

40 CFR Part 52

[LA-4-1-5637; FRL-4878-5]

Approval and Promulgation of Air 
Quality Implementation Plans; 
Louisiana; Correction of Volatile 
Organic Compound Reasonably 
Available Control Technology Rules

AGENCY: Environmental Protection Agency (EPA).
ACTION: Final rule.
SUMMARY: This action approves revisions to the Louisiana State Implementation Plan (SIP) as submitted by the Governor on the following days: June 13,1990, October 26,1990, May24,1991, and March 24,1992. These revisions and this action are necessary for several reasons. First, on May 26, 1988, the EPA notified the State of Louisiana that its SIP for attaining the National ambient air quality standard (NAAQS) for ozone was substantially inadequate as it applied to the seven parishes comprising the Baton Rouge ozone nonattainment area: Ascension, East Baton Rouge, Iberville, Livingston, Pointe Coupee, St. Jam es, and West Baton Rouge. This document called for the State to correct deficiencies in its Volatile Organic Compound (VOC) Reasonably Available Control Technology (RACT) rules as they applied to those parishes. Second, on November 8,1989, the EPA notified Louisiana that its ozone SIP was substantially inadequate as it applied to Calcasieu Parish, w hich comprises the Lake Charles ozone nonattainment area, and also called for the State to correct existing deficiencies in its VO C RACT rules as these applied to Calcasieu Parish. Third, the Clean A ir Act Amendments (CAAA) of 1990, required the State to revise its SIP to correct VO C RACT deficiencies w ithin six months of enactment. Finally, the VO C RACT rules

must be recodified to provide consistency between the State’s code and the SIP. The effect o f today’s action w ill be to correct existing deficiencies in the V O C RACT rules of the Louisiana SIP as required by the EPA notices of deficiency and the C A A A  and to recodify the V O C RACT rules to conform with the State’s code. This action is being taken under section 110 and part D of the Clean A ir Act (CAA), as amended by the CA A A  of 1990. 
EFFECTIVE DATE: This final rule w ill become effective on June 6,1994. 
ADDRESSES: Copies of the documents relevant to this action are available for public inspection during normal business hours at the following locations:U .S . Environmental Protection Agency, Region 6, Planning Section (6T- AP), 1445 Ross Avenue, suite 700, Dallas, Texas 75202-2733.Louisiana Department of Environmental Q uality, A ir Quality D ivision, 7290 Bluebonnet Boulevard, Baton Rouge, Louisiana 70810.A ir Docket, 6102, Environmental Protection Agency, 401 M  Street, SW ., W ashington, DC 20460.
FOR FURTHER INFORMATION CONTACT: Guy Donaldson, EPA A ir Programs Branch at (214) 655-7214.
SUPPLEMENTARY INFORMATION: In the Federal Register on November 24,1987, the EPA’s Proposed Post-1987 Policy for Ozone and Carbon Monoxide stated that air quality monitors revealed continued exceedances of the ozone standard in the Baton Rouge area of Louisiana and that a “ SIP call’’ would be issued (See 52 FR 45044). A  SEP call is a finding by the EPA that the SIP does not provide for attainment by the required date. > In a letter dated May 26, 1988, to Governor Buddy Roemer, the EPA notified the State of Louisiana that because the Baton Rouge area had failed to attain the N A A Q S for ozone by December 31,1987, as required under section 172 of the C A A , its SIP was substantially inadequate and would need to be revised. Later, on November 8,1989, the EPA notified the State that its SEP as it applied to Calcasieu Parish was substantially inadequate to achieve the ozone N A A Q S in that area (i.e., LakeCharles). 2 The EPA requested that the State respond to the SIP calls in two• Under the pre-amended Act, section 110(a)(2)(H) provided for a finding by the Administrator that a “ plan is substantially inadequate to achieve the . (NAAQS).”  This provision was carried forth under the amended Act. In addition, Section 110(k)(5) of the amended Act reinforces the Agency’s authority to make such a finding.

1 To avoid repetition, hereinafter the Baton Rouge and Lake Charles SIP calls will be referred to as the Post 1987 SIP calls.

phases. Pursuant to the first phase, the State was to: (1) Correct identified deficiencies in the existing SIP’s VOC regulations; (2) adopt V O C regulations previously required or committed to but never adopted; and (3) update the area’s base year emissions inventory. Just as the Post 1987 SEP calls were being anticipated, the Louisiana Department of Environmental Quality recodified its air quality regulations. The bulk of this effort was conditionally approved March 8,1989, at 54 FR 9783.3 The VO C RACT rules were not approved as part of the recodification at that time because the majority of the VO C RACT rules as recodified were substantially changed from the rules previously approved as part of the SIP. This is because the State had revised its VOC RACT rules for various reasons, but the revisions had not been incorporated into the federally-approved SIP. Given the discrepancies between the State code and the SIP, the EPA decided not to approve the recodification of the VOC RACT rules to avoid confusing the public about which version was part of the federally-approved SIP. Now that the revised VO C regulations are considered acceptable, the EPA is simultaneously approving the substantive revisions and the recodification and w ill refer to the VOC RACT rules by the recodified designations.Since the Post 1987 SIP calls, Congress amended the CA A  on November 15,1990. Public Law 101- 549,104 Stat. 2399, codified at 42 U .S .C . 7401—7671q. Under the CAA A, those areas that were designated nonattainment before enactment of the C A A A , and which retained that designation and were classified as marginal or above as of enactment, 4 were required to meet the section 182(a)(2)(A) RACT fix-up requirement by May 15,1991. The Baton Rouge and Lake Charles nonattainment areas are
3 The conditional approval of the rules has not been changed to final approval because the State still has not submitted changes to correct certain errors in the recodified rules. Also, since the publication of that conditional approval, the EPA has found that one rule, previously thought to be unchanged, was changed substantially. The Agency issued a correction to the conditional approval (57 FR 8075, March 6,1992) to note that the language of the recodified rule in question is not being approved.4 Air monitoring data since the Post 1987 SIP call indicate that St. James Parish may have attained the N A A Q S for ozone. It has retained its nonattainment designation but is classified as incomplete data. Therefore, St. James Parish is not subject to section 182(a)(2)(A) of the C A A A . Louisiana will, however, have to correct any deficiencies regarding enforceability of existing rules applicable to St. James Parish before the parish could be redesignated to attainment. See the General Preamble 57 FR 13498, at 13525 (April 16,1992).



Federal Register / V o i. 59, N o. 86 / T hursday, M ay 5, 1994 / R ules and Regulations 23165classified as serious and marginal, respectively, and therefore, are subject to the RACT fix-up requirement. Under section 182(a)(2)(A),-those areas were required to correct R A CT as it was required under pre-amendment guidance.5 The Post 1987 SIP call letters interpreted that guidance and indicated corrections necessary for specific nonattainment areas.The Louisiana Department of Environmental Quality (LDEQ) adopted revisions to the VO C RACT rules in a series of actions making revisions to various sections of LAC:33:III: Chapter 1 (pertaining to General Provisions), Chapter 21 (pertaining to Control of Emissions of Organic Compounds), and Chapter 61 (pertaining to Test Methods). The first submittal in response to the Post 1987 SIP calls, sent to the EPA in a letter dated June 13,1990 6, contained revisions to Chapter 21 as adopted on January 20 and February 20,1990. The second submittal from die Governor, > dated October 26,1990, contained further corrections to Chapter 21<as adopted July 20,1990. A  third submittal dated May 9,1991, contained revisions as adopted by emergency rulemaking procedures on May 1,1991. A  fourth submittal, received May 24,1991, contained revisions to the VOC regulations adopted by the LDEQ on November 20,1990, and April 20,1991.Because the LDEQ could not meet the statutory deadline using its regular rulemaking procedures, it resorted to emergency procedures allowed under the State’s Administrative Procedures. Act (LSA R .S. 49:953(B), 30:2011, and 30:2054) to make final corrections to the VOC RACT rules. These procedures allow rules to be revised without public hearing but lim it their effectiveness to 120 days. By using these procedures, Louisiana was able to make the required submission on May 9,1991. However, since the rules are only effective for 120 days, the LDEQ also used its regular rulemaking process and adopted these rules again on July 20,1991. These5 Among other things, the pre-amendment guidance consists of those portions of the Post-1987 ozone and carbon monoxide policy that concern RACT, 52 FR 45044 (November 24,1987); the Bluebook, “ Issues Relating to VO C Regulation Cutpoints, Deficiencies and Deviations,Clarification to Appendix D of November 24,1987 Federal Register Notice” (fòr which notice of availability was published in the Federal Register on May 25,1988); and the existing CTGs.6 EPA has already taken action on a portion of Louisiana’s June 13,1990, submittal. Those portions, Subchapter B, Organic Solvents, Section 2123, paragraphs C.6 and D.3, were approved on September 7,1990 (55 FR 36811). Louisiana revised these sections pursuant to an Order of the United States District Court for the Western District of Louisiana in the case of United States v. General Motors Corporation. Civil Action No. CV87-1890S.

regulations were submitted to the EPA on March 26,1992.The Louisiana emergency measures submitted on May 9,1991, were not subject to notice and public hearing at the State level. Pursuant to section 110(a)(1) of the C A A A , the EPA requires States to submit SIPs and SEP revisions that the State has adopted “ after reasonable notice and public hearing.”  The State cured this defect through its submittal of March 26,1992. At that tim e, the State resubmitted the same rules, after it fulfilled the public notice and hearing requirements. Therefore, the EPA is approving these submittals in this action.A t the same time that Louisiana submitted the rules that went through the public participation process, Louisiana resubmitted the recodification of the VO C RACT rules and submitted rules adopting capture efficiency test methods. Due to deficiencies in the recodified rules, they could not be approved when they were originally submitted. Because the deficiencies have now been corrected, the EPA can now approve the rules, and the State was asked to resubmit the recodified V O C RACT rules. The recodified VOC RACT rules, first submitted in 1988, serve as the baseline superseding all previous revisions concerning VO C RACT rules.On September 30,1992 (57 FR 45012), the EPA published a notice of proposed rulemaking in the Federal Register to approve the above rules into die Louisiana SIP because they correct the specified deficiencies identified under the SIP call and satisfied the requirements of section 182(a)(2)(A) of the CA A A . For a complete discussion of the EPA’s evaluation of the submitted rules, the reader is directed to the 
Federal Register document referenced above. The EPA provided a 30 day comment period on the notice of proposed rulemaking. No adverse public comments were received.v
ActionThe EPA approves revisions to the Louisiana SIP as submitted on June 13, 1990, October 26,1990, May 24,1991, and March 26,1992. These revisions to the VOC RACT rules satisfy the requirements of the May 26,1988, SIP call for the Baton Rouge nonattainment area, the November 8,1989, SIP call for the Lake Charles nonattainment area and the RACT fix-up requirements of section 182(a)(2)(A) of the CA A A . The recodification meets the requirements of section 110 and part D of the CA A A .Under the Regulatory Flexibility A ct,5 U .S .C . 600 et seq., the EPA must prepare a regulatory flexibility analysis

assessing the impact of any proposed or final rule on small entities (5 U .S.C.603 and 604). Alternatively, the EPA may certify that the rule w ill not have a significant impact on a substantial number of small entities. Sm all entities include small businesses, small not-for- profit enterprises, and government entities with jurisdiction over populations of less than 50,000.SIP approvals under section 110 and subchapter I, part D , of the CA A A  do not create any new requirements, but sim ply approve requirements that the State is already imposing. Therefore, because the Federal SIP-approval does not impose any new requirements, I certify that it does not have a significant impact on any small entities affected. Moreover, due to the nature of the Federal-State relationship under the C A A A , preparation of a regulatory flexibility analysis would constitute Federal inquiry into the economic reasonableness of State action. The C A A A  forbids the EPA to base its actions concerning SIPs on such grounds (Union Electric Co. v. U.S. 
E .P .A , 427 U .S . 246, 256-66 (S.Ct.1976); 42 U .S .C . 7410(a)(2)).Nothing in this action should be construed as allowing or establishing a precedent for any future request for revision to any SIP. Each request for revision to any SIP shall be considered separately in light of specific technical, economical, and environmental factors and in relation to relevant statutory and regulatory requirements.This action makes final the action proposed on September 30,1992, at 57 FR 45012. As noted elsewhere in this document, the EPA received no adverse public comment on the proposed action. A s a direct result, the Regional Administrator has reclassified this action from Table One to Table Two under the processing procedures established at 54 FR 2214, January 19, 1989.Under section 307(b)(1) of the C A A , petitions for judicial review of this action must be filed in the United States Court of Appeals for the appropriate circuit by July 5,1994. This action may not be challenged later in proceedings to enforce its requirements. See section 307(b)(2).This action has been classified as a Table Two action by the Regional Administrator under the procedures published in the Federal Register on January 19,1989 (54 FR 2214-2225). A  revision to the SIP processing review tables was approved by the Acting Assistant Administrator for Office of A ir and Radiation on October 4,1993 (Michael Shapiro’s memorandum to Regional Administrators). A  future



23166 Federal Register / Vol. 59, No. 86 / Thursday, M ay  5, 1994 / Rules and Regulationsdocument w ill inform the general public of these tables. Under the revised tables, this action remains classified as a Table Two. On January 6,1989, the O ffice of Management and Budget (OMB) waived Table Two and Table Three SIP revisions (54 FR 2222) from the requirements of section 3 of Executive Order 12291 for two years. The EPA has submitted a request for a permanent waiver for Table Two and Table Three SIP revisions. The OMB has agreed to continue the waiver until such time as it rules on the EPA’s request. This request continues in effect under Executive Order 12866 which superseded Executive Order 12291 on September 30,1993.List o f Subjects in 40 CFR Part 52Environmental protection, A ir pollution control, Hydrocarbons, Incorporation by reference, Intergovemmentalregulations, Reporting and recordkeeping, Ozone .Volatile organic compounds.Dated: Februrary 7,1994.Joe D. Winkle,
Acting Regional Administrator. ,40 CFR part 52 is amended as follows:
PART 52— [AMENDED]1. The authority citation for part 52 continues to read as follows:Authority: 42 U .S .C . 7401-7671q.
Subpart T— Louisiana2. Section 52.970 is amended by adding paragraph (c)(60) to read as follows:
§52.970 Identification of plan. 
* * * * *(c) * * *(60) A revision to the Louisiana State Implementation plan (SIP) to include revisions to Louisiana Adm inistrative Code (LAC), Title 33, Environmental Quality, Part III. A ir, Chapter 1, Chapter 21, and Chapter 61 as submitted by the Governor on June 13,1990, October 26, 1990, May 24,1991, and March 24,1992.(i) Incorporation by reference.(A) LA C, Title 33, Environmental Quality, Part III. A ir, Chapter 21 (December 1987). Control of Emission of Organic Compounds, except section 2105. Storage of Volatile Organic Components (Small Tanks).(B) Revisions to LA C, Title 33, Environmental Q uality, Part III. A ir, Chapter 1. General Provisions, section111. Definitions—Administrator, Administrative Authority*, Attainment Areas, Nonattainment Areas, SIP, Volatile Organic Compound, and

Chapter 21. Control of Emission of Organic Compounds, Subchapter A . General, section 2103. Storage of Volatile Organic Compounds paragraphsA ., C ., D .I ., D .l.a . through D .l.d ., D .2 .,D .2 .a., D .2.b., D .3 ., E ., F ., H .I ., H .2 ., I. effective January 20,1990.(C) Revisions to L A C , Title 33, Environmental Q uality, Part III. A ir, Chapter 21. Control of Emission of Organic Compounds Subchapter A . General, section 2107. Volatile Organic Com pounds-Loading, section 2109. Oil/ W ater-Separation, paragraphs A .l . through A .4 ., B. through D ., section 2113. Housekeeping, paragraphs A .l  through A .3 ., A .5 ., section 2117. Exemptions, section 2119. Variances B ., and Subchapter D. Cutback Paving Asphalt section 2127. Cutback Paving Asphalt, paragraphs A ., B ., C .I ., C .2 .,C . 3., D ., D .I ., D .l.b ., D .l.c ., D .l.d ., andD . 2 ., effective February 20,1990.(D) Revisions to LA C, Title 33, Environmental Q uality, Part III. A ir, Chapter 21. Control of Emission of Organic Compounds, Subchapter B. Organic Solvents, section 2123. Organic Solvents, paragraphs C ., C l .  throughC .5 ., C.7. through C .9 ., effective February 20,1990.(E) Revisions to LA C, Title 33, Environmental Q uality, Part III. A ir, Chapter 21. Control of Emission of Organic Compounds, Subchapter F. Gasoline Handling, section 2131. Filling of Gasoline Storage-Vessels, paragraphsA ., B ., B .I ., B .3 ., D ., D .I ., D .4 ., D .5 ., E ., F», and G ., section 2133. Gasoline Bulk Plants paragraphs A ., A .I ., A .3 . throughA . 6 ., B ., B .3 ., B .4 ., C  and D ., section 2135. Bulk Gasoline Terminals paragraphs A ., B ., B .l.a ., B .l.a .i.,B . l.a .iii., B .l.d ., B .2. through B .5 ., andC. through E ., E .l . through E .4 ., and section 2137. Gasoline Terminal Vapor- Tight Control Procedure, effective July 20,1990.(F) Revisions to LA C , Title 33, Environmental Q uality, Part III. A ir, Chapter 21. Control of Emission of Organic Compounds Subchapter A . General, section 2101. Com pliance Schedules, section 2115. Waste Gas Disposal paragraphs A ., B ., C ., D ., F ., G ., H ., L I . through I.5 ., J. through K ., section 2121. Fugitive Emission Control paragraphs B ., B .l , B .2 ., C ., C .l.b ., G l.b .i ., G l .b .i i ., C ib à r i., C l .c , C .2 .,C .2 .b ., C .2 .b .i., G 4 ., C .4 .C ., C .4 .d ., C.5. and G ., Subchapter C . Vapor Degreasers, section 2125. Vapor Degreasers paragraphs A ., A .l ., A .2 ., A .2 .L  throughA . 2.m ., A .3 ., A .3 .a. through A .3 .d ., B .,B . l . ,  B .7 ., B .8 ., C ., C .I ., C .l.a . throughC . I.C ., G ià .»  C .l .j„  and D. through G ., Subchapter E. Perchloroethylene Dry Cleaning Systems, section 2129. Perchloroethylene Dry Cleaning

Systems paragraphs A ., A .I ., A .2 ., A.2.a. through A .2 .C ., G , and D ., SubchapterH. Graphic Arts, section 2143. Graphic Arts (Printing) by Rotogravure and Flexographic Processes paragraphs A .,A . l . ,  A .3 ., A .5 ., B ., C . and D ., Subchapter I. Pharmaceutical Manufacturing Facilities, section 2145. Pharmaceutical Manufacturing Facilities, paragraphs A ., A .l ., A .l .c ., and E. through G . effective November20.1990.(G) Revisions to LA C, Title 33, Environmental Quality, Part III. A ir, Chapter 21. Control oi Emissions of Organic Compounds Subchapter A . General, section 2103. Storage of Volatile Organic Compounds paragraphsB . JD ., D .2.c. through D .2 .e., G ., H .3 .,I. 2.C., 1.4. and I.5 ., section 2107. Volatile Organic Compounds-Loading paragraphs D.3. and D .4 ., section 2109. Oil/Water Separation paragraphs A .,B . 4 ., and B .5 ., section 2111. Fhimps and Compressors, section 2113. Housekeeping paragraph A .4 ., section 2119. Variances paragraph A .; Subchapter D. Cutback Paving Asphalt, section 2127. Cutback Paving Asphalt paragraphs C  and D .l.a . effective April20.1991.(H) Revisions to LA C, Title 33, Environmental Q uality, Part III. Air, Chapter 21. Control of Emission of Organic Compounds, section 2115. Waste Gas Disposal paragraphs I ., K ., and K .4 ., section 2121. Fugitive Emission Control paragraphs A ., C .I .,C . l.b .iv . through G l.b .v i., C .4 .a ., C.4.b.,C . 4 .h ., D ., D .I ., D .l.b . through D .l.f ., and D .2 ., seciton 2123. Organic Solvents paragraphs A ., A .l . through A .3 ., B „B .l ., B .l.a . through B .l.c ., G i l . ,  D ., D .l. through D .9 ., E ., E .l . through E .7 ., F ., and F .l. through F .4 ., Subchapter F. Gasoline Handling, section 2131. Filling of Gasoline Storage Vessels paragraphsD . 2. and D .3 ., section 2135. Bulk Gasoline Terminals paragraph E.5., Subchapter G-Petroleum  Refinery Operations, section 2139. Refinery Vacuum Producing Systems paragraphsA . and B. and section 2141. Refinery Process Unit Turnarounds effective July20.1991.(I) Revisions to LA C, Title 33, Environmental Q uality, Part HI. A ir, Chapter 61. D ivision’s Sources Test M anual, Subchapter A . Method 43- Capture Efficiency Test Procedures section 6121 through section 6131 effective July 20,1991.(J) Revisions to LA C , Title 33, Environmental Q uality, Part III. Air Chapter 1. General Provisions, section111. Definitions-Coating, Department, Distance from Source to Property Line, Exceedance, Hydrocarbon, Leak, Miscellaneous Metal Parts and Products



Federal Register / Vol. 59, No. 86 / Thursday, M ay  5, 1994 / Rules and Regulations 23167Coating, Nonattainment Area, Ozone Exceedance, SIP effective August 20, 1991.[FR Doc. 94-10773 Filed 5-4-94; 8:45 am) BILLING CODE 6560-60-F
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Approval and Promulgation of Air 
Quality Implementation Plans; New 
Mexico; Albuquerque/Bemalillo 
County Carbon Monoxide Contingency 
MeasuresAGENCY: Environmental Protection Agency (EPA).
ACTION: F in a l ru le .

SUMMARY: This action approves a revision to the New M exico State Implementation Plan (SIP) addressing carbon monoxide (CO) contingency measures and a proposed clean fuel vehicle fleet demonstration project for Albuquerque/Bemalillo County, outside the boundaries of Indian lands. The CO  contingency measures constitute one of the required elements of the complete Albuquerque/Bemalillo County CO  SIP. 
DATES: This final rule w ill become effective on July 5,1994 unless notice is received by June 6,1994 that someone wishes to submit adverse or critical comments. If the effective date is delayed, tim ely notice w ill be published in the Federal Register (FR).
ADDRESSES: Written comments on this action should be addressed to Mr. Thomas H. Diggs, Chief, Planning Section, at the EPA Regional O ffice listed below. Copies of the documents relevant to this action are available for public inspection during normal business hours at the follow ing locations. The interested persons wanting to examine these documents should make an appointment with the appropriate office at least twenty-four hours before the visiting day.U .S. Environmental Protection Agency, Region 6, Air Programs Branch (6T-A), 1445 Ross Avenue, suite 700, Dallas, Texas 75202.U .S. Environmental Protection Agency, Air and Radiation Docket and Information Center, 401 M  Street, SW ., Washington, DC 20460.Albuquerque Environmental Health Department, The City of Albuquerque, One Civic Plaza Northwest, P .O . Box 1293.Albuquerque, New M exico 67103. 
FOR FURTHER INFORMATION CONTACT: M r. Mark Sather, Planning Section (6T-AP), Air Programs Branch, USEPA Region 6, 1445 Ross Avenue, Dallas, Texas 75202- 2733, telephone (214) 655-7258.

SUPPLEMENTARY INFORMATION: 

BackgroundAlbuquerque/Bemalillo County, New M exico, was designated nonattainment for CO and classified as moderate with a design value below 12.7 parts per m illion (ppm.) (specifically 11.1 ppm .), under sections 107(d)(4)(A) and 186(a) of the Clean A ir A ct (CAA), upon enactment of the Clean A ir A ct Amendments (CAAA) of 1990.1 Please reference 56 FR 56694 (November 6, 1991) and 57 FR 13498 and 13529 (April16.1992) . The air quality planning requirements for moderate CO  nonattainment areas with a design value less than or equal to 12.7 ppm. are set out in subparts one and throe o f part D; title I o f the C A A . Subpart one contains provisions generally applicable to all nonattainment areas, and subpart three contains provisions specifically applicable to CO  nonattainment areas.On November 5,1992, the Governor of New M exico submitted to the EPA a SIP revision for CO concerning Albuquerque/Bemalillo County that was intended to satisfy CA A  requirements due on November 15,1992. This submittal included the 1990 base year CO emissions inventory, the oxygenated fuels program, and the winter woodbuming program. On November29,1993, the EPA published the final approval of the emissions inventory, oxygenated fuels program, and the winter woodbuming program (58 FR 62535).This action approves CO  contingency measures for Albuquerque/Bemalillo County, submitted to the EPA by the Governor of New M exico by cover letter dated November 12,1993. This submittal satisfies the requirement, as per section 172(c)(9) of the C A A , that all nonattainment area SIPs must contain contingency measures (due November15.1993) that are to be implemented if the area fails to make reasonable further progress (RFP) or to attain the applicable National Ambient A ir Quality Standards (NAAQS) by the applicable date. The contingency measures are to be implemented immediately after the EPA determines failure o f RFP or attainment of the applicable N A A Q S, without further action by the State or the EPA.
1 The C A A A  o f 1990 made significant changes to the air quality planning requirements for areas that do not meet (or that significantly contribute to ambient air quality in a nearby area that does not meet) the CO  National Ambient Air Quality Standards (NAAQS) (see Public Law No. 101-549, 104 Stat. 2399). References herein are to the CA A  as amended in 1990, 42 U .S .C . 7401 et seq.

Analysis of City/County Submission
A . Procedural BackgroundThe CA A  requires States to observe certain procedural requirements in developing implementation plans for submission to the EPA. Section 110(a)(2) o f the CA A  provides that each implementation plan submitted by a State must be adopted after reasonable notice and public hearing (see also section 110(1) of the CAA). A lso, the EPA must determine whether a submittal is com plete, and therefore warrants further EPA review and action (see section 110(k)(l) and 57 FR 13565). The EPA’s completeness criteria for SIP submittals are set out at 40 CFR part 51, appendix V . The EPA attempts to make completeness determinations w ithin 60 days of receiving a submission.However, a submittal is deemed complete by operation of law if a completeness determination is not made by the EPA six months after receipt of the submission.After providing adequate notice, the City o f Albuquerque held a public hearing on October 13,1993, to entertain public comment on proposed revisions to the CO SIP narrative, and on proposed revisions to Regulation 35 addressing CO  contingency measures, entitled Alternative Fuels. Public comments were received and adequately addressed by the City/County.Following the public hearings, the revisions to the CO  SIP narrative and to Regulation 35 were adopted by the Albuquerque/Bemalillo County A ir Quality Control Board, and submitted as a SIP revision to the EPA by cover letter from the Governor dated November 12,1993.The SIP revision was reviewed by the EPA to determine completeness shortly after its submittal, in accordance with the completeness criteria referenced above. A  letter datedDecember 27,1993, was forwarded to the Governor indicating the completeness of the submittal and the next steps to bé taken in the review process.
B. Review o f C O  Contingency MeasuresAlbuquerque/Bemalillo County filed revisions to Regulation 35 with the State of New M exico Records and Archives Center on November 10,1993. Regulation 35 contains the oxygenated fuel provisions for Albuquerque/ Bernalillo County. The revisions being approved in this action consist of the implementation of a more stringent oxygenated fuels program in Bernalillo County beginning November 1,1996, if  the County does not achieve attainment of the C O  N A A Q S by December 31,1995 (i.e., one or more quality assured


