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accordance with part 107 of the 
Hazardous Materials Transportation Act 
(49 U.S.C. 1806 ; 49  CFR 1.53(e)).

Issued in Washington, DC, on September
13,1993.
J. Suzanne Hedgepeth,
Chief, Exemption Programs, Office o f 
Hazardous Materials Exemptions and 
Approvals.
[FR Doc. 93-22840 Filed 9-17-93; 8:45 am] 
BILLING CODE 4910-6G-M

Research and Special Programs 
Administration, Office of Hazardous 
Materials Safety

Applications for Exemptions
AGENCY: Research and Special Programs 
Administration, DOT.

ACTION: List of applicants for 
exemptions.

SUMMARY: In accordance with the 
procedures governing the application 
for, and the processing of, exemptions 
from the Department of Transportation’s 
Hazardous Materials Regulations (49 
CFR part 107, subpart B), notice is 
hereby given that the Office of 
Hazardous Materials Safety has received 
the applications described herein. Each 
mode of transportation for which a 
particular exemption is requested is 
indicated by a number in the “Nature of 
Application” portion of the table below 
as follows: 1—Motor vehicle, 2—Rail 
freight, 3—Cargo vessel, 4—Cargo 
aircraft only, 5—Passenger-carrying 
aircraft.

DATES: Comments must be received on 
or before (30 days after publication).
ADDRESS COMMENTS TO: Dockets Unit, 
Research and Special Programs 
Administration, U.S. Department of 
Transportation, Washington, DC 20590. 
Comments should refer to the 
application number and be submitted in 
triplicate. If confirmation of receipt of 
comments is desired, include a self- 
addressed stamped postcard showing 
the exemption application number.
FOR FURTHER INFORMATION CONTACT:
Copies of the applications are available 
for inspection in the Dockets Unit, room 
8426, Nassif Building, 400 7th Street, 
SW., Washington, DC.

N ew  Exem ptio ns

Application
No. Applicant Regulations) affected Nature of exemption thereof

11098-N Alcan Smelters and Chemicals Ltd., 
Montreal, CN.

49 CFR 49 CFR 
173.242

To authorize the transport of (aluminum dross) substances which 
in contact with water emit flammable gases, solid, n.o.s. UN 
2813 classed as Division 4.3 in vented rail box car. (Mode 2.)

11099-N AMKO Service Co., Gnadenhutten, 
OH.

49 CFR 173.302(C), 
173.34(e)

To authorize acoustic emission retesting of DOT-Spedfication 3A 
and 3AA compressed gas cylinders (bailer tubes). (Modes 1, 2, 
and 3.)

11103-N Space Systems/Loral, Palo Alto, 
CA

49 CFR 107.302, CFR 
49

To authorize the transport of GOES 1 Satellite containing propel* 
lant/pressurant tanks pressurized with nitrogen or helium classed 
as Division 2.2 (Mode 1.)

11104-N Great Lakes Chemical Corp., El 
Dorado, AR.

49 CFR 173.314(c) . To authorize the shipment of bromine chloride, classed as Division 
2 A  Hazard Zone B in 105A500W rail cars. (Mode 2.)

11105-N Gulf States Paper Corp., 
Demopolis, AL.

49 CFR 174.67(i)+(j) To authorize chlorine filled tank cars to remain connected during 
unloading without the physical presence of an unloader. (Mode 
2.)

To manufacture, mark, and sell a specially designed system for 
use in an aerosol can containing 40 percent compressed air 
used to spray water base products or other nonflammable liq
uids to be shipped as essentially nonregulated. (Mode 1.)

11106-N E.P. Spray System, East Hanover, 
NJ.

49 CFR 173.306

11107-N Teledyne McCormick Selph, Hollis
ter, CA

49 CFR 173.56(b) To authorize the transport of explosive devices, classed as Divi
sion 1.1 mounted on aluminum trays with anti-static plastic bags 
overpacked in UN 4C1 plywoodAvood boxes. (Mode 1.)

11109-N Matson Navigation Company, Inc., 
San Francisco, CA.

49 CFR 176.170(b) To authorize an exemption from the 11,023 pound weight limit on 
explosives, classed as Division 1.5, transported In freight con
tainers longer than 20 feet an cargo vessel. (Mode 3.)

11110-N United Parcel Service Co. 
(UPSCO), Louisville, KY.

49 CFR 49 CFR 
175.75(a)(2)

To authorize the transportation of certain hazardous materials 
classed as D Division 1.4, Class 3, Division 6.1 and Class B 
when loaded an inaccessible location aboard an aircraft In quan
tities exceeding those authorized. (Modes 4 and 5.)

11111-N Great Lakes Chemical Corp., El 
Dorado, AR.

49 CFR 173.315 To authorize the transport of hydrogen bromide, anhydrous, 
classed as Division 2.3, Hazard Zone C material shipped in MC- 
330 tank with a minimum design pressure of 375 psig. (Mode 1.)

11114—N Air Products and Chemicals, Inc., 
Allentown, PA.

49 CFR
173.34(e)(15)(iXii)

To authorize retesting of DOT 3A and 3AA specification cylinders 
on a 15 year cycle in Neu of the required 10 year cycle. (Modes 
1,2, 3 ,4, and 5.)

Note: Notice of Application No. 11056-N Matheson Gas that appeared on page 38459 of the Federal Register for July 16,1993, should have 
appeared as "To authorize an alternate testing method for DOT-Speclflcation 3A and 3AA cylinders containing less than 150 lbs. of phosgene, 
classQd 8$ Division 6.t«
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This notice of receipt of applications 
for new exemptions is published in 
accordance with Part 107 of the 
Hazardous Materials Transportation Act 
(49 U.S.C. 1806; 49 CFR 1.53(e)).

Issued in Washington, DC, on September
13,1993.
j, Suzanne Hedgepeth,
Chief, Exemption Programs, Office of 
Hazardous Materials Exemptions and 
Approvals.
[FR Doc. 93-2284 Filed 9-17-93; 8:45 ami 
BILLING CODE 4910-60-M

[Preemption Determination No. P D -4 (R )  
(Docket No P D A -6 (R )]

California Requirements Applicable to 
Cargo Tanks Transporting Flammable 
and Combustible Liquids
AGENCY: Research and Special Programs 
Administration (RSPA), DOT.
ACTION: Notice of administrative 
determination of preemption-by RSPA’s 
Associate Administrator for Hazardous 
Materials Safety.
APPLICANT: Nalco Chemical Co. (Nalco). 
STATE LAWS AFFECTED: California 
Vehicle Code (VC), Division 14.7 
(sections 34000-34102), and California 
Code of Regulations (CCR), title 13, 
chapter 6, article 3 (sections 1160-1168) 
and article 6 (sections 1190-1197). 
APPLICABLE FEDERAL REQUIREMENTS: 
Hazardous Materials Transportation Act 
(HMTA), 49 App. U.S.C. 1801 et seq., 
and the Hazardous Materials 
Regulations (HMR), 49 CFR parts 171- 
180.
MODE AFFECTED: Highway.
SUMMARY: The HMTA preempts 
California's requirement for an annual 
inspection of cargo tanks and portable 
tanks used to transport flammable and 
combustible liquids, as that requirement 
is applied and enforced, because any 
wait for the arrival of State inspectors 
from another location constitutes an 
"unnecessary” delay. California's 
requirement for an annual registration, 
as applied and enforced, is not 
preempted because there is no evidence 
that this requirement creates any delays 
separate from the wait for an inspection 
to he conducted. No decision is reached 
as to whether the HMTA preempts 
California’s registration fees, since no 
party has contended that the fees are 
inequitable or used for purposes other 
than those related to the transportation 
of hazardous materials. This decision 
does not consider, and does not affect, 
State motor vehicle inspection and 
registration requirements that apply to 
ell commercial vehicles.

The HMTA does not preempt 
California's statute authorizing design

and construction standards for cargo 
tanks and portable tanks used to 
transport flammable and combustible 
liquids, because there is no evidence 
that California enforces design and 
construction requirements, with respect 
to tanks meeting DOT specifications, 
that are not substantively the same as 
requirements in the HMR.

When applied to DOT specification 
cargo tanks and portable tanks, the 
following State marking requirements 
are preempted by the HMTA because 
they are not substantively the same as 
requirements in the HMR: (1) That a 
metal identification plate be affixed to 
any tank for which such a plate is not 
required by the HMR (13 CCR 1195); (2) 
that a “CT number” be marked on the 
tank or on a metal identification plate 
on the tank (13 CCR 1194); and (3) that 
a certification label be affixed to the 
tank and a registration certificate be 
carried in a waterproof holder 
permanently attached to portable tanks 
(VC 34044 and 13 CCR 1193). No 
decision is reached with regard to the 
requirement that the remote secondary 
control for internal valves be clearly 
labeled (13 CCR 1197), in the absence of 
any evidence that Nalco or any other 
party submitting comments is directly 
affected by this requirement.

This decision does not address similar 
California registration, inspection and 
certification requirements applicable to 
vehicles and tanks used to transport 
hazardous wastes. However, these 
requirements are subject to the same 
preemption provisions in the HMTA, 
and the general principles discussed in 
this decision apply.

This decision will become RSPA’s 
final decision 20 days after service if no 
petition for reconsideration is filed 
within that time. If a petition for 
reconsideration of this decision is filed 
within 20 days of service, the action by 
RSPA’s Associate Administrator for 
Hazardous Materials Safety on a petition 
for reconsideration will be RSPA’s final 
decision.
FOR FURTHER INFORMATION CONTACT: 
Frazer C. Hilder, Office of the Chief 
Counsel, Research and Special Programs 
Administration, U.S. Department of 
Transportation, 400 Seventh Street,
SW., Washington, DC 20590-0001, 
telephone 202-366-4400.
SUPPLEMENTARY INFORMATION:
I. Background
A. Application for  Preemption 
Determination

In July 1992, Nalco applied for a 
determination that the HMTA preempts 
certain California laws and regulations 
applicable to cargo tanks and portable

tanks transporting flammable and 
combustible liquids (generally referred 
to herein as "cargo tank requirements”). 
As discussed more fully below, Nalco 
contends that California’s cargo tank 
requirements improperly (1) give State 
officials discretion to establish tank 
specifications different from Federal 
standards; (2) mandate additional 
markings on cargo tanks and portable 
tanks that are not "substantively the 
same” as the markings required by the 
HMR; and (3) cause diversions of traffic 
and unnecessary delays in the 
transportation of hazardous materials.

On August 21,1992, RSPA published 
a Public Notice and Invitation to 
Comment on Nalco’s application. 57 FR 
38081. That Notice set forth the text of 
Nalco’s application in which Nalco 
restates and expands upon an earlier, 
June 1990 application for an 
inconsistency ruling. That previous 
application, designated RSPA Docket 
No. IRA-53, had been returned to Nalco 
following the enactment of the 1990 
amendments to the HMTA which 
provided additional standards for 
preemption under the HMTA and 
replaced RSPA’s procedures for issuing 
inconsistency rulings with a statutorily- 
authorized process for making 
determinations of preemption.

Besides Nalco, four commenters to 
Docket No. IRA-53 expressed their view 
that California’s cargo tank requirements 
were inconsistent with the HMTA and 
the HMR: National Tank Truck Carriers, 
Inc. (NTTC), Chemical Waste 
Transportation Institute (CWTI), 
Hazardous Materials Advisory Council 
(HMAC), and Union Pacific Railroad Co. 
The California Highway Patrol (CHP) 
had filed comments opposing Nalco’s 
application in IRA-53, and California’s 
Department of Health Services had 
submitted comments in response to 
arguments by CWTI and Union Pacific 
that similar, but separate, California 
requirements for transporters of 
hazardous wastes are also inconsistent 
with the HMTA and the HMR. Nalco’s 
July 1992 application "recommend[s] 
that the principles expressed in this 
ruling be sufficiently general to answer 
questions regarding those similar 
requirements.” 57 FR 38085.

The August 21,1992 Public Notice 
indicated that the comments submitted 
in IRA-53 had been placed in Docket 
No. PDA-6(R) and would be considered 
on Nalco’s July 1992 application for a 
preemption determination "to the extent 
relevant and appropriate under the 
revised preemption provisions in * * * 
the HMTA.” 57 FR 38083. At the same 
time, RSPA specified that further 
comments should be limited to the issue 
of whether the California cargo tank
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requirements are preempted by the 
HMTA.

Following publication of the Public 
Notice, further comments were 
submitted by Nalco, NTTC, CWTI, the 
3M Transportation Department, CHP, 
and the California Department of Toxic 
Substances Control (which now 
administers the State’s Hazardous Waste 
Haulers Act).
B. California's Cargo Tank 
Requirements

California has incorporated in its 
regulations “to the extent specified” the 
October 1 ,1988 version of 49 CFR parts 
171-179.13 CCR 1160.2(a). This 
includes the HMR’s provisions on 
hazard classification (13 CCR 1160.5), 
packaging (13 CCR 1163(b)), marking 
(13 CCR 1161.3), labeling (13 CCR 
1161.2), placarding (13 OCR 1162), and 
shipping papers (13 CCR 1161,1161.1). 
CHP represents that 13 CCR 1160.2(b)
“authorize s/allows intra- and interstate 
carriers to comply with the most current 
edition of 49 CFR,” and also that CHP 
has proposed an amendment to its 
regulations that would incorporate the 
most recent edition of 49 CFR parts 
171-179.

As challenged in Nalco’s original 
application in Docket IRA-53, 
California’s cargo tank requirements 
applied to “any container having a 
volumetric capacity in excess of 120 
gallons that is used for the 
transportation of flammable liquids or 
combustible liquids,” with certain 
exceptions such as a vehicle’s own fuel 
compartment and specified agricultural 
equipment. VC 34003-34006. A 1992 
amendment to VC 34003 retained the 
language quoted but excluded 
additional categories of tanks from the 
cargo tank requirements: (1) Tanks 
“meeting the requirements of Title 49 of 
the Code of Federal Regulations, with a 
volumetric capacity of less than 500 
gallons used to transport flammable or 
combustible liquids,” other than 
portable tanks carrying an inhalation 
hazard: (2) tanks smaller than 500 
gallons designated by DOT as “single 
trip” or “nonreusable” containers; (3) 
empty tanks (with less than 120 gallons 
of residue); and (4) certain DOT 
specification intermodal portable tanks 
transported within 25 miles of a loading 
facility.

In addition, these requirements do not 
apply to tanks containing flammable 
and combustible liquids that are 
hazardous wastes. California Health & 
Safety Code (H&SC) 25163(d). However, 
California has a similar, but separate, 
registration, inspection and certification 
program covering transporters of 
hazardous wastes. See H&SC Article 6.5

(sections 25167.1-25169.3), and 22 CCR 
Chapter 12, Article 1 (sections 
66263.10-66263.18). Although this 
decision does not directly address 
California’s requirements for 
transporters of hazardous wastes, die 
principles discussed below are 
applicable to the extent that the 
requirements are the same.

Insofar as they are relevant to Nalco’s 
application, the cargo tank requirements 
are summarized as follows:
—Design and construction—CHP is 

authorized to adopt regulations on the 
design, construction and structural 
safety of tanks used to transport 
flammable and combustible liquids 
and, “itlo the extent permitted by 
federal law,” the stability of tank 
vehicles. VC 34019(a). For “intrastate 
shipments,” CHP must incorporate 
DOT “standards concerning interstate 
shipments.” VC 34019(b).

—Registration—Cargo and portable 
tanks used to transport flammable and 
combustible liquids on California 
highways must be annually registered 
with CHP. VC 34100. CHP registers a 
tank and assigns a cargo tank 
identification number (CT number) on 
receipt of an application and payment 
of the applicable fee. 13 CCR 
1190.1(a). A temporary 10-day 
registration allows a non-California 
tank to enter the State to be inspected 
and registered. 13 CCR 1190.1(b). The 
annual registration fee is $50.00, or 
$65.00 for cargo tanka which have 
vapor recovery systems. VC 34045; 13 
CCR 1191. The fees collected must be 
“used for the support of the cargo 
tank inspection and registration 
program,” except for amounts 
transferred to the State Air Pollution 
Control Fund to cover the costs of 
administering the certification of 
cargo tanks with vapor recovery 
systems. VC 34045.5; H&SC 41962(f). 
CHP is authorized to enter into 
agreements with other States or 
Federal agencies having comparable 
programs “for the purposes of 
reciprocity in registration and 
certification.” VC 34120.

—Inspection—A tank must be inspected 
once a year, and within 30 days of 
notification by CHP. 13 CCR 1192. See 
also VC 34060. Cargo tanks with 
vapor recovery systems also must pass 
a separate inspection, conducted by 
CHP at the same time. 13 CCR 
1192(c). CHP is authorized to conduct 
inspections “at terminals, yards, or 
similar places, * * * ” VC 34064, as 
well as on public highways. 
Registration may be denied, revoked 
or suspended for a failure to “make 
available the cargo tank for inspection

* * * upon reasonable notice.” VC 
34042(d), 34061(c).

—Marking and Certification—The 
registration and inspection process 
includes several specific marking 
requirements:
(1) A tank must have a “metal 

identification plate permanently 
attached to the tank or to a supporting 
member”—which may be the 
“manufacturer’s certification plate 
required by 49 CFR 178.340.10(b).” 13 
CCR 1195(a).

(2) The CT number must either be 
marked on the tank itself or stamped on 
the manufacturer’s plate. 13 CCR 1194.

(3) When the tank is registered and 
passes the CHP inspection, a 
certification label is affixed to the tank. 
VC 34044,13 CCR 1193(a). This 
certification is valid for a year. 13 CCR 
1193(a). A separate paper certificate also 
is issued, and “carried with the tank 
vehicle * * *. On portable tanks, the 
certificate shall be placed in a 
weatherproof holder permanently 
attached to the tank.” 13 CCR 1193(b). 
CHP may order the removal of this 
certificate i f  the tank’s registration is 
revoked or suspended, or if the tank is 
found not to comply with CHP or DOT 
regulations. VC 34062-63. A “tank 
vehicle” mav not be operated in 
California wnich does not have this 
certificate of compliance “affixed to the 
cargo tank.” VC 34101.

(4) The remote secondary operating 
control for internal valves must be 
labeled “Emergency Valve Control.” 13 
CCR 1197.
n . Preemption Under the HMTA

The HMTA was enacted in 1975 to 
give the Department of Transportation 
greater authority “to protect the Nation 
adequately against the risks to life and 
property which are inherent in the 
transportation of hazardous materials in 
commerce.” 49 App. U.S.C. 1801. It 
“replaceld] a patchwork of state and 
federal laws and regulations * * * with 
a scheme of uniform, national 
regulations.” Southern Pac. Transp. Co. 
v. Public Serv. Comm’n, 909 F.2d 352, 
353 (9th Cir. 1980). The HMR have been 
promulgated in accordance with the 
HMTA’s direction that the Secretary of 
Transportation “issue regulations for the 
safe transportation of hazardous 
materials in intrastate, interstate, and 
foreign commerce.” 49 App. U.S.C. 
1804(a)(1).

“[Ulniformity was the linchpin in the 
design of the [HMTA},” including the 
1990 amendments to that statute. 
Colorado Pub. Util. Comm’n  v. Harmon, 
951 F.2d 1571,1575 (10th Cir. 1991). 
Congress believed that uniform 
regulations promote safety in the
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transportation of hazardous materials, 
specifically finding in 1990 that:

(3) Many States and localities have enacted 
laws and regulations which vary from 
Federal laws and regulations pertaining to 
the transportation of hazardous materials, 
thereby creating the potential for 
unreasonable hazards in other jurisdictions 
and confounding shippers and carriers which 
attempt to comply with multiple and 
conflicting registration, permitting, routing, 
notification, and other regulatory 
requirements,

(4) Because of the potential risks to life, 
property, and the environment posed by 
unintentional releases of hazardous 
materials, consistency in laws and 
regulations governing the transportation of 
hazardous materials is necessary and 
desirable,

(5) In order to achieve greater uniformity 
and to promote the public health, welfare, 
and safety at all levels, Federal standards for 
regulating the transportation of hazardous 
materials in intrastate, interstate, and foreign 
commerce are necessary and desirable.
49 App. U.S.C. 1801 note.

Unless otherwise authorized by 
Federal law or unless a waiver of 
preemption is granted by DOT, the 
HMTA explicitly preempts “any 
requirement of a State or political 
subdivision thereof or Indian tribe” if

(1) Compliance with both the State or 
political subdivision or Indian tribe 
requirement and any requirement of [the 
HMTA] or of any regulation issued under 
[the HMTA] is not possible,

(2) The State or political subdivision or 
Indian tribe requirement as applied or 
enforced creates an obstacle to the 
accomplishment and execution of [the 
HMTA] or the regulations issued under [the 
HMTA], or

(3) It is preempted under section 105(a)(4) 
[49 App. U.S.G 1804(a)(4), describing five 
“covered subject” areas] or section 105(b) [49 
App. U.S.G 1804(b), dealing with highway 
routing requirements] * * *
49 App. U.S.G 1811(a).

The first two of these paragraphs set 
forth the “dual compliance” and 
“obstacle” criteria which RSPA had 
applied in issuing inconsistency rulings 
prior to the 1990 amendments to the 
HMTA. While advisory in nature, these 
inconsistency rulings were “an 
alternative to litigation for a 
determination of the relationship of 
Federal and State or local requirements” 
and also a possible “basis for an 
application * * * [fori a waiver of 
preemption pursuant to section 112(b) 
of the HMTA.” Inconsistency Ruling 

> (IR) No. 2, Rhode Island Rules‘and 
I Regulations Governing the 
[ Transportation of Liquefied Natural Gas 
: and Liquefied Propane Gas, etc. 44 FR 

75566, 76657 (Dec. 20,1979). The dual 
[ compliance and obstacle criteria are 

based on U.S. Supreme Court decisions

bn preemption. Hines v. Davidowitz,
312 U.S. 52 (1941); Florida Ume & 
Avocado Growers, Inc. v. Paul, 373 U.S. 
132 (1963); Rayv. Atlantic Richfield,
Inc., 435 U.S. 151 (1978).

The third paragraph, 49 App. U.S.C. 
1811(a)(3), refers to 49 App. U.S.C. 
1804(a)(4), which provides that a non- 
Federal requirement in any of five 
“covered subject” areas is preempted 
unless it is “substantively the same as” 
a requirement in the HMTA or the HMR 
(or the non-Federal requirement is 
“otherwise authorized by Federal law”). 
These covered subjects are:

(i) The designation, description, and 
classification of hazardous materials. .

(ii) The packing, repacking, handling, 
labeling, marking, and placarding of 
hazardous materials.

(iil) The preparation, execution, and use of 
shipping documents pertaining to hazardous 
mataríais and requirements respecting the 
number, content, and placement of such 
documents.

(iv) The written notification, recording, 
and reporting of the unintentional release in 
transportation of hazardous materials.

(v) The design, manufacturing, fabrication, 
marking, maintenance, reconditioning, 
repairing, or testing of a package or container 
which is represented, marked, certified, or 
sold as qualified for use in ti» transportation 
of hazardous materials.

In a final rule published in the 
Federal Register on May 13,1992 (57 
FR 20424,20428), RSPA defined 
“substantively the same” to mean 
“conforms in every significant respect to 
the Federal requirement. Editorial and 
other similar ae minimis, changes are 
permitted.” 49 CFR 107.202(d).

The HMTA also provides that (1) any 
fee imposed by a State, political 
subdivision or Indian tribe “in 
connection with the transportation of 
hazardous materials * * *” must be 
equitable and “used for purposes related 
to the transportation of hazardous 
materials,* * * ” 49 App. U.S.C. 
1811(b); (2) certain motor vehicle 
transporters of hazardous materials 
must file a registration statement with 
DOT, 49 App. U.S.C. 1805(c), and/or 
obtain a safety permit from EOT, 49 
App. U.S.C. 1805(d); and (3) as clarified 
in a further 1992 amendment, State 
forms and procedures for registration 
and permitting of motor vehicles which 
transport hazardous materials must 
conform to regulations to be issued by 
DOT based on recommendations of a 
State and local government working 
group. 49 App. U.S.C. 1819(e), as 
amended by Public Law 102—508, sec. 
507,106 Stat. 3312 (Oct 24,1992).

With respect to these provisions on 
registration and permitting, at present, 
the only final regulations issued by DOT 
are those implementing the Federal

registration requirement 49 CFR part 
107, subpart G. However, RSPA has 
declared that,

This registration regulation has no 
preemptive effect. It does not impair the 
ability of States, local governments or Indian 
tribes to impose their own fees or registration 
or permit requirements on intrastate, 
interstate or foreign offerors or carriers of 
hazardous materials.
57 FR at 30636.

The HMTA authorizes any directly 
affected person to apply to me Secretary 
of Transportation for a determination 
whether a State, political subdivision or 
Indian tribe requirement is preempted 
by the HMTA. 49 App. U.S.C.
1811(c)(1). This administrative 
determination replaced RSPA’s process 
for issuing inconsistency rulings. The 
Secretary of Transportation has 
delegated to RSPA the authority to make 
determinations of preemption, except 
for those concerning highway routing 
which were delegated to die Federal 
Highway Administration. 49 CFR 
1.53(b). Under RSPA’s regulations, 
preemption determinations are issued 
by RSPA’s Associate Administrator for 
Hazardous Materials Safety. 49 CFR 
107.209(a).

Preemption determinations do not 
address issues of preemption arising 
under the Commerce Clause of the 
Constitution or under statutes other 
than the HMTA unless it is necessary to 
do so in order to determine whether a 
requirement is “otherwise authorized by 
Federal law.” A State, local or Indian 
tribe requirement is not “otherwise 
authorized by Federal law” merely 
because it is not preempted by another 
Federal statute. Colorado Pub. Util. 
Comm’n v. Hannon, above, 951,F.2d at 
1581 n.10.

In making determinations regarding 
preemption under the HMTA, RSPA is 
guided by the principles and policy set 
forth in Executive Order No. 12,612, 
entitled “Federalism” (52 FR 41685, 
Oct. 30,1987). Section 4(a) of that 
Executive Order authorizes preemption 
of State laws only when a statute 
contains an express preemption 
provision, there is other firm and 
palpable evidence of Congressional 
intent to preempt, or the exercise of 
State authority directly conflicts with 
the exercise of Federal authority. The 
HMTA contains express preemption 
provisions, which RSPA has 
implemented through its regulations.
III. Discussion

Since Nalco first formally challenged 
the cargo tank requirements in 1990, 
California has made a number of 
amendments to the applicable laws and 
regulations, most recently on March 4,
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1993. The changes to 13 CCR include 
some, but not all, of the items that CHP 
states it has proposed.

One proposed change which CHP 
discusses, but which has not yet been 
made, is to update the edition of 49 CFR 
that is incorporated in the cargo tank 
requirements. However, a State’s failure 
to refer to the current form of the HMR 
does not result in automatic preemption 
of the non-Federal requirements. RSPA 
previously has recognized the practical 
difficulty that States encounter in 
keeping pace with changes to the HMR. 
IR-19, Nevada Public Service 
Commission Regulations Governing 
Transportation of Hazardous Materials, 
52 FR 24404, 24410 (June 30,1987); IR - 
31, Louisiana Statutes and Regulations 
on Hazardous Materials Transportation, 
55 FR 25572, 25580 (June 21,1990). As 
RSPA has stated:

If a change to the HMR results in a direct 
conflict with a state requirement, the HMR 
would control as soon as the HMR change 
becomes effective. However, there is no basis 
for a wholesale preemption of state 
regulations which contain slightly outdated 
state incorporations by reference or 
adoptions of the HMR as state requirements.
IR-19, 52 FR at 24410-11.

Accordingly, this decision addresses 
the challenged cargo tank requirements, 
in their current form, under die HMTA’s 
preemption provisions in 49 App.
U.S.C. 1811(a).
A. Cargo Tank Design and Construction 
Standards

The HMR authorize only certain 
specification cargo tanks and portable 
tanks for transporting flammable liquids 
in bulk. 49 CFR 173.242-173.243. (See 
also former 49 CFR 173.119, with which 
carriers may comply until October 1, 
1996. 49 CFR 171.14(b)(6)). A 
combustible liquid may be transported 
in “nonspecification” cargo tanks 
meeting die general packaging 
regulations in the HMR (e.g., strong, 
tight, leakproof packagings). 49 CFR 
173.150(f) (see also former 49 CFR 
173.118a). Nonetheless, RSPA 
understands that combustible liquids 
are often shipped in cargo tanks and 
portable tanks which meet DOT 
specifications for transporting 
flammable liquids.

Nalco contends that the provision in 
VC 34019 for CHP to “adopt reasonable 
regulations” for cargo tank design, 
construction and structural safety is 
invalid because it “authorizes 
specifications in addition to the federal 
rules.” It argues that, “[t]o the extent the 
California requirements for tanks vary at 
all from the federal rules, they are 
statutorily preempted.” NTTC concurs, 
stating that this discretion adds to the

obstacles faced by an interstate carrier of 
flammable or combustible liquids.

Nalco alleges that CHP “inspectors are 
applying some unknown standard to 
determine the adequacy” of tanks 
carrying combustible liquids. Its 
argument concerning the requirement in 
13 CCR 1195 for a metal identification 
plate on each tank is addressed as a 
marking specification below. Otherwise, 
neither Nalco nor any other party cites 
any instance where CHP has imposed 
specific design or construction 
requirements different from, or in 
addition to, those in the HMR.

CHP states that its authority to adopt 
design and construction standards for 
cargo tanks and portable tanks has been 
used only to allow the continued use 
within the State of “grandfathered” 
tanks, approved before California first 
adopted the HMR’s design 
specifications for cargo tanks in 1984. 
CHP asserts that, until RSPA exercises 
jurisdiction over “intrastate” highway 
transportation, its regulations fill the 
existing gap in the HMR. It stresses that 
the current form of VC 34019 requires 
CHP to incorporate, for “intrastate 
shipments in this state, * * * any new 
United States Department of 
Transportation standards concerning 
interstate shipments.”

Currently, the HMR govern all 
highway transportation of hazardous 
materials by interstate carriers, and 
highway transportation of the following 
by intrastate carriers: hazardous wastes, 
hazardous substances, flammable 
cryogenic liquids in cargo tanks and 
portable tanks, and marine pollutants.
49 CFR 171.1(a)(3), as amended in 57 FR 
52930, 52934 (Nov. 5,1992). To carry 
out the 1990 amendments to the HMTA, 
RSPA has issued a notice of proposed 
rulemaking to extend the application of 
the HMR to all intrastate commerce. 58 
FR 36920 (July 9,1993); corrections, 58 
FR 38111 (July 15,1993). Under the 
proposed rule, except with respect to 
the four categories already subject to the 
HMR at all times, the HMR would not 
apply to bulk packagings transported by 
intrastate motor carriers until October 1, 
1996, on the condition that the State 
had specifically authorized the bulk 
packaging to be used within the State.
58 FR at 36923-24. Thus, until that date 
(if RSPA’s proposed rule were issued 
without change), there remains a limited 
area where California retains authority 
to prescribe design and construction 
standards for a bulk packaging to 
transport a flammable or combustible 
liquid so long as that packaging is not 
marked with a DOT specification 
identification.

The HMTA preempts any State 
requirement that concerns the “design,

manufacturing, fabrication * * * of a 
package or container which is 
represented, marked, certified, or sold 
as qualified for use in the transportation 
of hazardous materials,” 49 App. U.S.C. 
1804(a)(4)(B)(v), and which is not 
substantively the same as the 
requirements in the HMR. This means 
that, when the HMR apply, California 
may not add reauirements which RSPA 
has not imposed. The State may not 
apply differing design and construction 
requirements to cargo tanks and 
portable tanks marked as meeting the 
requirements of a DOT specification, 
even if  used by an intrastate carrier. Nor 
may California apply differing design 
and construction requirements to non- 
DOT specification cargo tanks and 
portable tanks used by (a) an interstate 
carrier to transport combustible liquids 
or (b) an intrastate carrier to transport 
hazardous wastes, hazardous 
substances, or marine pollutants that are 
subject to the HMR.

Accordingly, CHP may apply its 
differing design, construction and 
structural safety requirements to cargo 
tanks and portable tanks used by 
intrastate carriers (but not to intrastate 
traffic of an interstate carrier), for 
commodities other than the four 
categories specified in 49 CFR 
171.1(a)(3), so long as these tanks are 
not marked as meeting a DOT 
specification. Assuming that CHP acts 
in this limited manner, there is no 
California requirement on this “covered 
subject.” No information has been 
provided to indicate that California has 
attempted to exceed this limited area 
where the HMR do not apply and are 
not invoked. And in the limited area 
where the HMR do not apply, there is 
no issue of “dual compliance” with 
conflicting State and Federal 
requirements, nor any situation where 
VC 34019, as enforced or applied, is an 
“obstacle” to the accomplishment and ; 
execution of the HMTA and the HMR.

As applied to non-DOT specification 
cargo tanks of intrastate carriers, used 
for commodities other than those 
specified in 49 CFR 171.1(a)(3), the tank 
design, construction and structural 
safety requirements issued under the 
authority of VC 34019 are not 
preempted by the HMTA.
B. Marking and Certification 
Requirements

California has four types of marking 
requirements for cargo tanks and 
portable tanks transporting flammable ’ 
and combustible liquids. Since these 
requirements concern the "marking 
* * * of a package or container which 
is represented, marked, certified, or sold 
as qualified for use in the transportation
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of hazardous materials/' 49 App. U.S.C. 
1804(a)(4)(B)(v), each of these 
requirements is preempted by the 
HMTA unless it is "substantively the 
same as" the requirements in the HMTA 
and the HMR.

hi each case, CHP offers a rationale for 
the requirement. At the same time, CHP 
states that it is withholding enforcement 
of these parts of its regulations, pending 
repeal which it has proposed. However, 
CHP has enforced these requirements in 
the past, and they were not repealed in 
March 1993 when other changes were 
made to the cargo tank requirements. 
The manner in which a non-Federal 
requirement is applied or enforced is 
relevant to determining whether that 
requirement is an "obstacle to the 
accomplishment and execution of* the 
HMTA and the HMR, 49 App. U.S.C. 
1811(a)(2), as discussed below.
However, the HMTA does not indicate 
that RSPA should abstain from finding 
preemption when the non-Federal 
requirement concerns a covered subject, 
even though a State has temporarily 
stopped its enforcement of mat 
requirement.
1. Metal Identification Plate

Each of the specifications for portable 
tanks in the HMR requires a metal 
identification plate setting forth various 
information sudd as the manufacturer, 
specification number, design or test 
pressure, serial num b», capacity and 
weight E.g., 49 CFR 178.251-7(a) 
(Specifications 56 and 57 portable 
tanks). Specifications in the HMR for 
cargo tanks require a specification plate 
and, in most cases, a separate name 
plate. E.g., 49 CFR 178.345-14 
(Specifications DOT 406, DOT 4 0 7 and 
DOT 412 cargo tanks); see also 49 CFR 
178.340-10 (under which new 
Specifications MC 306, MC 307 and MC 
312 cargo tanks may be built).

Non-specification tanks permitted for 
the transportation of combustible 
liquids need only be marked, labeled 
and placarded in  accordance with the 
general requirements in 49 CFR part 
172, subpaits D-F. There is no 
requirement that they bear any 
specification or identification plate, 
although they may do so for 
“identification, warranty and liability 
purposes," as represented by CHP. 
However, the fact that a certain 
procedure or practice may not be 
prohibited by the HMR does not mean 
that a non-Federal entity may require 
that procedure or practice. If so, 
'substantively the same as" would 
mean nothing more than an ability to 
comply with both Federal and non- 
Federal requirements at the same time. 
The HMTA preempts any non-Federal

requirement concerning a covered 
subject that goes beyond the 
requirements of the HMR, even when 
the non-Federal requirement merely 
mandates something left to the carrier's 
discretion under the HMR.

CHP defends its requirement for this 
metal plate on two grounds; "(1) To 
provide shippers with proper 
information on materials of construction 
and design pressure * * * and (2) as a 
unique identifier for inspection and 
enforcement control purposes." 
However, the requirement mandates 
information which the HMR do not 
require and prescribes a specific 
identification system rather than relying 
on existing forms of identification {e.g., 
serial numbers on portable tanks and on 
the vehicles of cargo tanks). The 
requirement in 13 CCR1195 that non- 
DOT specification tanks must be 
"equipped with a metal identification 
plate permanently affixed to the tank or 
to a supporting member" clearly goes 
beyond—and is not substantively the 
same as—the HMR, For that reason, it is 
preempted by the HMTA.
2. Marking CT Number on Tank or 
Identification Plate

California argues that its requirement 
that the CT number be marked on the 
tank or a metal identification plate, in 
13 CCR 1194, as well as the requirement 
for a certification label on the tank, in 
13 CCR 1193, "are not covered subjects 
(i.e., 'hazardous materials transportation 
markings’), rather they are control 
markings similar to vehicle license plate 
and VIN numbers."

However, the covered subjects 
include both the "marking * * * o f  
hazardous materials," and the "marking 
* * * of a package car container which 
is represented, marked, certified, or sold 
as qualified for use in the transportation 
of hazardous materials." 49 App. U.S.C. 
1804(a)(4)(B)(ii), (v). License plates and 
VIN numbers (as well as evidence of 
motor vehicle inspections) are placed on 
the motor vehicle, not on the tank 
which constitutes die package or 
container of hazardous materials.

This requirement to mark the CT 
number on the tank or a metal plate goes 
beyond, and is not substantively the 
same as, the marking requirements in 
the HMR. Accordingly, 13 CCR 1194 is 
preempted by the HMTA.
3. Certification Label and Certificate

CHP argues that a "certification 
sticker* * * is a necessary form of 
control to ensure compliance with 
California’s hazardous materials 
regulations (including the HMR) and the 
annual CHP inspection program." ft

asserts that "a readily visible control 
(sticker)" is needed to
minimize delays in intra- and interstate 
commerce by making tanks that have already 
been inspected readily identifiable. Without 
some form of control (i.e., sticker) we would 
be stopping and inspecting every tank on 
every trip into California.
At the same time, CHP indicates that it 
has modified its enforcement policies to 
allow carriers to carry the paper 
certificate as evidence of registration 
and inspection, rather than affixing the 
certification label to the tank itself.

RSPA understands CHP's desire to 
require the best manner of indicating 
that a tank is currently registered, at the 
least inconvenience to the carrier. 
Nonetheless, the marking requirements 
of 13 CCR 1993, VC 34044 and VC 
34101 go beyond, and are not 
substantively the same as, the HMR. The 
certification label required to be placed 
on the tank, and the certificate that must 
be carried in a waterproof holder on 
portable tanks, are additional markings 
on the package itself—and not on the 
motor vehicle—as evidence of 
inspection. As with the requirement to 
display or mark the CT number on the 
tank, discussed above, the requirement 
to affix the certification label to the tank 
is preempted by the HMTA. Since the 
requirement to affix the certification 
label on the tank is preempted, the 
provisions for removal by CHP, in VC 
34062-63, are also preempted,
4. Emergency Valve Control (EVC) 
Marking

CHP states that "California has, for 
many years, required that the remote 
closure controls be plainly marked to 
further enhance the safe loading and 
unloading of hazardous materials and to 
provide emergency response personnel 
a guide for finding and identifying the 
EVC." On that basis, in rulemaking 
docket No. HM-183, CHP recommended 
that RSPA add a similar requirement to 
the HMR, without success, CHP 
represents that it "will again petition 
RSPA concerning this matter in hopes of 
gaining a national standard for EVC 
marking requirement *  *

Although it argues that this is "an 
operational marking" rather than a 
"hazard warning" marking, CHP 
appears to acknowledge that 13 CCR 
1197 requires a specific marking on the 
hazardous materials package, which 
would be subject to preemption if  not 
substantively the same as the 
requirements in the HMR. As with the 
other marking requirements challenged 
here, CHP states mat it is withholding 
enforcement and has recommended 
repeal of this provision. Nalco asserts 
that any marking is a covered subject
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when it is “unique to hazardous 
materials packaging and (is) intended to 
convey information unique to hazardous 
materials in transportation."

However, CHP also states, and Nalco 
does not contest, that Nalco is not 
affected by this requirement because its 
tanks are not equipped with emergency 
valve controls, and consequently they 
are not required to be marked. Nalco 
contends that it is challenging 
California's "program in its entirety,’’ 
and •

Any person directly affected by a State 
program may bring that program to DOT’S 
attention in an application for a preemption 
determination under 49 CFR part 107. * * * 
In addition, through the public processes on 
this application, several other parties directly 
affected by the State’s program have 
expressed their opposition to that program.

As discussed in Part n, above, 49 
App. U.S.C. 1811(c) provides that a 
person who is “directly affected by any 
requirement of a State, or political 
subdivision or Indian tribe may apply 
* * * for a determination of whether 
that requirement is preempted * * 
(Emphasis supplied.) This language 
imposes a standing requirement that is 
more strict than RSPA previously 
applied in issuing inconsistency rulings. 
See, e.g., I R - l l ,  Ogdensburg Bridge & 
Port Authority, etc., 49 FR 46647 (Nov. 
27,1984). The statute looks to the 
specific requirement(s) challenged by 
the applicant—or put in issue by the 
State, local government or Indian Tribe.
It does not authorize RSPA to consider 
other parts of a “program” which do not 
impose any requirement on the 
applicant.

The issue of whether a person is 
“directly affected” by a State, local or 
Indian tribe requirement is, of course, 
completely separate from the legal 
capacity of that person to seek a 
determination that the non-Federal 
requirement is preempted by the 
HMTA. See PD-2(R), Illinois 
Environmental Protection Agency's" 
Uniform Hazardous Waste Manifest, 58 
FR 11176,11181-82 (Feb. 23,1993), 
reaffirming that associations or groups, 
such as CWT1, may challenge non- 
Federal requirements that directly affect 
individual members of the association.

At this time, it is unnecessary for 
RSPA to decide whether the applicant 
(as opposed to other commenting 
parties) must demonstrate standing as to 
each non-Federal requirement it 
challenges. Here, Nalco does not 
contradict CHP’s statement that none of 
Nalco's tanks is required to be marked 
to show the emergency valve control, 
under 13 CCR1197, and there is no 
evidence that any party submitting

comments is directly affected by this 
requirement.

Accordingly, no decision is reached 
as to whether the HMTA preempts the 
requirement in 13 CCR1197 for marking 
the emergency valve control.
C. Registration and Inspection 
Requirements

The focus of Nalco's preemption 
application, and most of the comments 
on it, is California's program for 
inspecting cargo tanks and portable 
tanks transporting flammable and 
combustible liquids. As explained in 
section I.B., above, this inspection is 
linked to California’s annual registration 
and certification of cargo tanks and 
portable tanks. Registration may be 
denied, revoked or suspended for a 
failure to make a cargo tank or portable 
tank available for inspection “on 
reasonable notice.” VC 34042(d), 
34061(c). The certificate of compliance 
is issued only when the tank passes 
inspection. 13 CCR 1193(a).

Since it is possible for carriers to 
comply with the California registration 
and inspection requirements as well as 
the HMR, these State requirements are 
not preempted under the “dual 
compliance” standard in 49 App. U.S.C. 
1811(a)(1). Preemption depends on 
whether California’s application and 
enforcement of its registration and 
inspection requirements “created an 
obstacle to the accomplishment and 
execution of (the HMTA) and (the 
HMR).” 49 App. U.S.C. 1811(a)(2). No 
decision is reached as to whether the 
HMTA preempts California’s 
registration fee, since no party has 
contended that the fees are inequitable 
or used for purposes other than those 
related to the transportation of 
hazardous materials. See 49 App. U.S.C. 
1811(b).

In its final comments, Nalco reiterates 
that it does not challenge “State 
enforcement of federal regulations.” 
However, it objects to “the delays and 
additional provisions California has 
imposed that go beyond enforcement of 
nationally-unifdrm rules.” In June 1990, 
Nalco alleged that shipments often had 
to wait “until the [CHP] administrative 
office in Sacramento * * * transmits its 
instructions” to the CHP field office, 
and then “until it is convenient for die 
California State inspector to get there, 
conduct his own inspection, and apply 
his own marking to the tank and issue 
his certificate of compliance.” An 
affidavit by a Nalco employee attested to 
delays of two weeks or more before 
tanks were inspected. Allegedly, these 
delays required Nalco to hold “filled 
incoming tanks” from Texas and Illinois 
plants at Nalco's Carson, California

plant “pending the State’s ability to 
make the inspection, thereby delaying 
delivery to customers.”

In its July 1992 application, Nalco 
states that:

Processing improvements and pre-payment 
options have speeded the issuance of 
instructions to the field * * *, but 
unnecessary delays still are encountered in 
the field with both flammable and 
combustible liquids, and the delays have 
been compounded by inspector[s’l schedules, 
vacations and sick leave * * *. The situation 
has improved, but still remains unnecessary 
and in conflict with section 177.853.
Nalco also states that its thorough 
cleaning of tanks between loads 
“invariably removes the California 
sticker, CT marking, and weatherproof 
pouch, which cannot be reapplied by 
the company but must await another 
visit from an inspector before that tank 
may be used again.”

Supporting Nalco’s application, NTTC 
characterizes California’s cargo tank 
requirements as a “prenotification” 
program> It agrees that a delay “to

{
>erform a safety check on a hazmat- 
aden vehicle in transit must be 
presumed to be ’necessary’ and would 
be totally consistent with the provisions 
of the HMR.” However, NTTC asserts 
that the requirement to make the cargo 
tank “available for inspection”— 
presumably “at the convenience of the 
state”—-distinguishes California’s 
requirements from roadside inspections 

under the Motor Carrier Safety Act and 
from annual inspections of California- 
domiciled vehicles. NTTC concludes:

The practical impact of this requirement is 
that many bulk containers (either loaded or 
empty) entering California must—firsthand— 
be delivered to a site other than its intended 
destination: and, scheduled to be at that site 
at a time and date certain.

NTTC believes that such diversion and 
scheduling leads to delays which are 
“unnecessary” and thus violate 49 CFR 
177.853(a).

NTTC also states that the “call and 
demand” nature of common carriage 
means that management may “be 
unaware that a given vehicle, 
dispatched from a given terminal at a 
given time, is destined for California.” ' 
However, ”[t]hat vehicle will be delayed 
and/or diverted until (at least) 
California's paperwork is completed and 
fees are paid.” NTTC also points to the 
possibility that other states will adopt 
similar requirements, so that “the 
‘diversion/delay’ scenario will be 
repeated, endlessly.”

HMAC argues that States should 
follow consistent and uniform systems 
for vehicle registration, and that 
California should petition DOT for a 
rulemaking proceeding to implement a
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uniform registration program. It also 
comments that unnecessary delays 
result from the requirements of a written 
application, and a site visit, for 
inspection. 3M believes that the 
California inspection requirements are 
unnecessary, redundant and excessive.
It alleges that the program is so 
expensive that, for a period of time, it 
shifted to drums for shipments to 
California.

Union Pacific cites waits of up to five 
days for inspections at its intermodal 
ramps, as well as problems with CT 
stickers coming on. It objects to the lack 
of “specific written guidelines or 
regulations" on the time within which 
an inspection must be performed, and 
the appearance that “[tjhe rules vary 
with every inspector.” Union Pacific 
also states that certain inspectors would 
permit tanks to be “taken to destination 
and unloaded before inspection.” In Los 
Angeles, however, it states that it was 
told that “our tanks will have to sit at 
the ramp loaded until [the inspector] 
has time to come and inspect the 
equipment. With his workload, that is 
about once a week.”

CWTI's comments allude to "a 
disturbing trend among states to enact 
registration, inspection, and 
certification requirements for vehicles 
transporting hazardous materials, 
including waste,” and complains that 
"[n]one of the inspection programs 
reciprocally recognize the inspections 
and certifications of the other 
jurisdictions.” CWTI asserts that the 
impacts of the hazardous waste 
registration and inspection program are 
the same as the cargo tank requirements, 
including delays of two to three days for 
an inspection; that advance notice for 
scheduling inspections amounts to 
prenotification; and that diversions from 
normal routes must be made to reach 
inspection stations:

CWTI also alleges that “the 
inspections are directed at the 
mechanical features of trucks (i.e., 
brakes, suspension, tires),” and attaches 
to its comments the cover page and table 
of contents of a CHP Vehicle Equipment 
Inspection Guide, which it implies is 
the basis for CHP’s inspection of cargo 
tank trucks. It contends that the CHP 
inspections “follow the inspection 
protocol outlined in 49 CFR chapter III, 
subchapter B, appendix G,” but that 
California's failure to recognize 
inspections conducted by other States 
violates the following section of the 
Motor Carrier Safety Act:

A periodic inspection of a commercial 
motor vehicle in accordance with the Federal 
standards established under subsection (b) of 
this section or in accordance with a [State] 
program described in subparagraph (B) or (C)

of subsection (d)(1) of this section which is 
in effect and being enforced shall be 
recognized as adequate in every State for the 
period of such inspection. The provisions of 
this subsection shall not be deemed to 
prohibit a State from making random 
inspections of commercial motor vehicles.
49 App. U.S.C. 2509(e).

CWTI further asserts that inspecting 
cargo tank trucks that have a valid 
registration and inspection from another 
State is in conflict with 49 CFR 396.17, 
as well as FHWA’s Motor Carrier Safety 
Assistance Program (MCSAP) requiring 
States to enforce laws and regulations 
which have the same effect as the 
Federal Motor Carrier Safety 
Regulations (FMCSR) and the HMR.

m response, CHP stresses that it is 
enforcing the HMR for uniform 
compliance. It denies that unnecessary 
delays exist, and it cites statutory and 
regulatory changes as well as 
modifications in its inspection and 
registration procedures. CHP asserts that 
it has reduced the inconvenience to the 
truck operator; it contends that its 
current inspection procedure is no more 
burdensome than a roadside inspection 
under the Motor Carrier Safety Act and 
takes only 30 or 40 minutes if no 
violations are found. It states that it has 
created inspection stations at four port- 
of-entry (POE) locations on main 
highways near the California border, 
and it plans to add two more POE 
inspection locations; an out-of-State 
tank can be inspected on arrival at a 
POE with no advance notice, 24 hours 
a day, six days a week. According to 
CHP, “[pjresently, the majority of 
inspections of out-of-state-based 
equipment are being performed at the 
POE facilities thus eliminating the need 
for carriers to ‘schedule' an inspection.” 

CHP further indicates that, when 
inspection at a POE is not practicable, 
a 10-day temporary registration is 
available to allow a carrier to enter 
California and deliver its load without 
having to wait (or be diverted) for an 
inspection. It states that its “temporary 
registration procedures no longer 
require the carrier to complete any 
application prior to or during the 
inspection, only to arrange for payment 
of the inspection fee and arrange/ 
schedule the inspection.” It indicates 
that the fee may be paid “by FAX, 
telegraphic money order, or even by 
telephone if the carrier maintains a 
positive fee account balance. * * * CHP 
is in the process of making it possible * 
for carriers to pay the fees at die POE 
facility.” AccorcUng to CHP, “the only 
case where we have withheld 
registration for an interstate carrier is 
when carriers refuse to make the tanks 
available for inspection, or more

importandy, the tanks do not meet 
either federal or state (grandfathered) 
design requirements.”

CHP further states that it tries to make 
its inspection at the carrier’s 
convenience, at virtually any location 
within the State, including die carrier’s 
terminal, loading or unloading facilities, 
rest areas, truck stops and tank cleaning 
facilities “throughout California if the 
carrier provides sufficient lead time.” It 
notes that an increase in the number of 
inspectors, coupled with the statutory 
change which excludes smaller cargo 
tanks from these requirements, should 
reduce delays. (CHP represents that 
registration and inspection are no longer 
required for any of the tanks to which 
Nalco referred in the affidavit 
accompanying its original 1990 
application. CHP does not dispute, 
however, Nalco’s statement that it has 
other tanks that remain subject to 
California's cargo tank requirements.)

In light of its new procedures, CHP 
contends that the delays which do 
occur, including changes in routes that 
carriers make for their own 
convenience, are reasonable and not 
unnecessary, when considered in light 
of the number of violations detected 
during inspection. “The CHP believes 
that the [HMTA] and HMR do allow for 
a reasonable delay of hazardous 
materials shipments to perform 
inspections, and that such delays are 
prudent given the nature of the 
product.” With respect to CWTI’s 
argument that California fails to 
recognize other States’ inspections, CHP 
notes that the recent enactment of VC 
34120 authorizes it to enter into 
reciprocal agreements with other States 
or Federal agencies haying a 
“comparable” program.

The main argument of “unnecessary” 
delay, raised by Nalco and other 
comments, sterns from the command in 
49 CFR 177.853(a) that:

All shipments of hazardous materials shall 
be transported without unnecessary delay, 
from and including the time of 
commencement of the loading of the cargo 
until its final discharge at destination.
RSPA explained its concerns about 
unnecessary delay in three early 
inconsistency rulings. In IR-2, above, 44 
FR at 75571, discussing the requirement 
to obtain a permit for each shipment of 
liquefied natural gas or liquefied 
propane gas, RSPA stated:

The manifest purpose of the HMTA and 
the Hazardous Materials Regulations is safety 
in the transportation of hazardous materials. 
Delay in such transportation is incongruous 
with safe transportation. Given that the 
materials are hazardous and that their 
transportation is not risk-free, it is an 
important safety aspect of the transportation
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that the time between loading and unloading 
be minimized.
In IR—3, Boston Rules Governing 
Transportation of Certain Hazardous 
Materials, etc., 46 F R 18918,18921 
(March 26,1981), concerning 
restrictions on the use of city streets by 
trucks carrying hazardous materials, 
RSPA found that:

The mere threat of delay may redirect 
commercial hazardous materials traffic into 
other jurisdictions that may not be aware of 
or be prepared for a sudden, possibly 
permanent, change in traffic patterns.
And in IR-6, Covington, Kentucky 
Ordinance Governing Transportation of 
Hazardous Materials, etc., 48 FR 760,
765 (Jan- 6,1983), involving a city 
requirement to provide an advance 
notification of the intent to transport 
“dangerous and hazardous substances“ 
within city limits, RSPA stated:

Since safety risks are “inherent hi the 
transportation of hazardous m aterials in 
commerce” (49 (App.J U.S.C. 1801), an 
important aspect of transportation safety is 
that transit time be minimised. This precept 
has been incorporated in the HMR at 49 CFR 
177.853, which directs highway shipments to 
proceed without unnecessary delay, and at 
49 CFR 174.14, which directs rail shipments 
to be expedited within a stated time frame.

Accordingly, several types of non- 
Federal requirements have been found 
to be inconsistent with die HMTA and 
the HMR on the basis that they create a 
potential for unnecessary delay, 
including the advance notification of 
hazardous materials shipments, e.g., IR- 
6, above; time-consuming permitting 
processes with no definite decision 
dates, e.g., IR-19, above, affd, IR-19(A), 
Decision on Appeal, 53 FR 11600 (April 
7,1988); and route, time, and weather 
limitations on travel, e.g., IR-32, 
Montevallo, Alabama Ordinance on 
Hazardous Waste Transportation, 55 FR 
36736 (Sept. 8,1990).

On the other hand, non-Federal 
registration and inspection 
requirements, by themselves, do not 
inevitably have die potential for 
unnecessary delay proscribed in 49 CFR 
177.853(a). While RSPA has not 
previously considered State and local 
registration programs (as opposed to 
safety permit requirements), it has 
encouraged States and local 
governments to adopt and enforce the 
requirements in the HMR, “through 
both periodic and roadside spot 
inspections.” Waiver of Preemption 
Determination No. 1, New York City 
Fire Department Regulations 
Concerning Pickup/Delivery of 
Flammable and Combustible Liquids 
and Flammable and Combustible Gases, 
57 FR 23278,23295 (June 2.1992).

Under this rationale, a “walk-around 
type of inspection” at the loading or 
unloading facility, required by Rhode 
Island of trucks carrying liquefied 
natural gas and liquefied propane gas, 
was found similar to “federal inspection 
requirements” in the FMCSR, ana not 
inconsistent with the HMR. IR-2, above, 
44 FR at 75572. Illinois* inspections of 
trucks carrying spent nuclear fuel, 
"based on the Federal regulations, not 
on additional or different state 
requirements,” took only 20 minutes to 
an hour and were “not the sort of 
significant restriction which the 
Department considers to be inconsistent 
with the HMTA.” IR-17, Illinois Fee on 
Transportation of Spent Nuclear Fuel,
51 FR 20926,20929 (June 6,1986), affd, 
IR-17(A), Decision on Appeal, 52 FR 
36200 (Sept. 25,1987).

RSPA has emphasized that 
inspections “to assure compliance with 
Federal or consistent requirements are 
themselves consistent.” IR-20, 
Triborough Bridge and Tunnel 
Authority Regulations, etc., 52 FR 
24396, 24398 (June 30,1987); accord, 
IR-27, Colorado Regulations on 
Transportation of Radioactive Materials, 
54 FR 16326,16330 (April 21,1989). 
RSPA has rejected the argument that 
provisions to stop and inspect transport 
vehicles “are inconsistent because they 
can cause delays in transportation,” and 
has stated:

Because all state and local inspection and 
enforcement provisions have a tendency to 
cause some delay in transportation, that 
delay does not per se cause those provisions 
to be inconsistent Also, isolated instances of 
improper enforcement (e.g., misinterpretation 
of regulations) do not render such provisions 
inconsistent

IR-31, above, 55 FR at 25584.
However, none of RSPA’s prior 

rulings has agreed to conditions that 
require a loaded vehicle to wait hours, 
or even days, before proceeding. For 
example, in IR—2, RSPA discussed the 
effect of Rhode Island’s prohibition 
against transportation of liquefied 
natural gas (LNG) or liquefied propane 
gas (LPG) during rush hours (7-9 a.m. 
and 4 -6  p.m.), as follows:

Even if the Rhode Island rule is applied in 
such a way that it only requires that carriers 
of LPG and LNG park during rush hours, for 
four hours a day during weekdays!,] such 
transportation cannot take place within the 
State. In a such case trucks operating within 
the State will be required to stop during rush 
hours, and trucks from adjoining States will 
not be permitted to enter Rhode Island 
during those hours. * * * (This] would 
result in significant delays in transportation.

44 FR at 75571. For this reason, RSPA 
found that “(t]he delay that results from

the Rhode Island Rule is unnecessary 
* * Id.

In IR-6, RSPA found that delay would 
be unnecessary if a truck driver had to 
stop enroute to provide advance 
notification of travel through a city:

The prospect of large numbers of vehicles 
loaded with * * * hazardous materials 
piling up at key locations in the surrounding 
jurisdictions while their drivers attempt to 
get through to the Covington Fire Department 
suggests that Covington’8 attempt to increase 
safety could operate to its neighbor’s 
detriment If the approach taken by 
Covington were deemed an appropriate local 
activity, it would be no less so for 
Covington’s neighbors, etc., to the point 
where a carrier would have to stop at every 
town line on its route.
48 FR at 765.

Nalco challenges California’s 
registration requirement as part of a 
“program in its entirety,” and NTTC 
seems to believe that registration 
amounts to a prohibited prenotification 
requirement. However, neither they nor 
any other party has controverted CHP’s 
statements that there is no delay in 
obtaining either a regular or temporary 
registration. While registration may be 
denied or revoked for failure to make a 
cargo tank or portable tank available for 
inspection, VC 34042(d), 34061(c), tilers 
is no evidence that delays are involved 
in either obtaining registration— 
separate from undergoing the required 
inspection—or completing a trip 
because of the absence of a registration. 
And no party has indicated that any 
shipment has been delayed or refused 
entry into California solely for 
nonpayment of the registration fee, as 
distinguished from delays attributable to 
arranging for or conducting the required 
inspection. See IR-17, above, 51 FR at 
20929, concerning Illinois’ fee on 
transportation of spent nuclear fuel (“no 
shipment has been delayed or denied 
entry into Illinois for non-payment of 
the fee”).

The application and enforcement of 
California's registration requirement has 
not been 6hown to cause unnecessary 
delay in the transportation of hazardous 
materials. On this basis, the HMTA does 
not preempt this registration 
requirement

Nalco indicates that CHP’s recent 
changes have reduced, but not 
eliminated, delays, which “have been 
compounded by (an] inspector’s 
schedules, vacations ana sick leave.” 
CHP admits that delays still occur. 
Inspection at a POE, without any need 
for advance notice or arrangement, is 
available only on four to six routes into 
California, and only six days of toe 
week. If inspection is not possible at a 
POE, the carrier must notify CHP and
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arrange for an inspection, and then wait 
for an inspector to arrive. As CHP states:

When alternate inspection arrangements 
are required, [CHP] requests (if at all 
possible) three working days lead time to
• * * ensure a CHP inspector is available for 
inspection at an optimum location and time
* * *. [T]he CHP makes every reasonable 
effort to conduct the inspection on limited 
notice, often within hours of the inspection 
request, at a convenient location along the 
carrier’s intended route.
Even if a temporary registration allows 
the cargo tank or portable tank to be 
unloaded before an inspection, any wait 
for the arrival of an inspector still 
causes an unnecessary delay in the 
transportation of hazardous materials, 
since the residue in the tank remains 
hazardous. See 49 CFR 172.514(b)(1).

In these circumstances, a vehicle 
containing hazardous materials must 
stop in transit and wait for the arrival 
of an inspector. This type of delay is 
considered unnecessary, because it 
substantially increases the time 
flammable and combustible liquids are 
in transportation, increasing exposure to 
the risks of the hazardous materials, 
without corresponding benefit. CHP 
may, as it claims, make “every 
reasonable effort to conduct the 
inspection on limited notice, often 
within horns of the inspection request, 
at a convenient location along the 
carrier’s intended route.” However, a 
delay of hours or days waiting for the 
arrival of an inspector from another 
location is far different from the 
minimal increase in travel time when an 
inspection is actually being conducted, 
or the vehicle is waiting its “turn” for 
an inspector to finish inspecting another 
vehicle that arrived earlier at the same 
facility—such as a State weighing 
facility, a POE, other locations where 
roadside safety inspections are 
conducted, and terminal facilities where 
cargo tanks and portable tanks are 
located at the time of inspection.

In prior inconsistency rulings where 
the time involved in conducting an 
inspection was considered reasonable— 
or not “unnecessary”—there was no 
indication that the required inspection 
increased the travel time for a vehicle 
carrying hazardous materials by any 
more than the time necessary for the 
inspection itself. None of the situations 
involved in these rulings forced a 
loaded vehicle to wait in transit for 
hours, or even days, for an inspector to 
arrive. In a similar manner, an 
inspection at a carrier’s terminal or 
storage yard involves little more time 
than conducting the inspection itself. 
These types of roadside and periodic 
inspections are far different than 
situations where tanks loaded with

flammable and combustible liquids 
must be held for inspection for two to 
three days (according to CWTI) or as 
ldng as five days (according to Union 
Pacific).

Therefor, the HMTA preempts 
California's inspection requirement 
because, as applied and enforced, that 
requirement causes unnecessary delays 
and is an obstacle to the 
accomplishment and execution of the 
HMR. California is free, and is 
encouraged, to conduct inspections of 
cargo tanks and portable tanks at POEs, 
other roadside inspection locations, and 
terminals. However, it may not require 
an inspection as a condition of 
travelling on California’s roads when 
the inspection cannot be conducted 
without delay because an inspector 
must come to the place of inspection 
from another location.

CWTI’s remaining arguments do not 
provide a basis for finding preemption. 
The requirement to recognize other 
States’ vehicle inspections, in the Motor 
Carrier Safety Act (49 App. U.S.C. 
2509(e)), has not been incorporated in 
the HMTA or the HMR, and the HMTA 
does not grant DOT the authority to 
make determinations of preemption 
under other statutes. Moreover, this 
provision does not appear to apply to 
the inspection of cargo tanks and 
portable tanks themselves, as contrasted 
with the mechanical and safety systems 
of the vehicles, such as brakes, lights 
and tires. FHWA’s MCSAP program and 
regulations are also not part of the HMR, 
and they provide no basis for RSPA to 
find that die HMTA preempts 
California’s inspection requirement.

On the other hand, 49 CFR 396.17 is 
part of the FMCSR and has been 
incorporated inihe HMR. 49 CFR 
177.804. However, that regulation 
simply makes clear that certain 
inspections will meet the requirement 
for annual inspection:

Vehicles passing roadside or periodic 
inspections performed under the auspices of 
any State government or equivalent 
jurisdiction or the FHWA, meeting the 
minimum standards contained in appendix G 
of this subchapter, will be considered to have 
met the requirements of an annual inspection 
for a period of 12 months commencing from 
the last day of the month in which the 
inspection was performed, except as 
provided in § 396.23(b)(1) [concerning 
mandatory State inspection programs which 
FHWA finds to be as effective as 49 CFR 
396.17].
49 CFR 396.17(f). An impossibility of 
“dual compliance,” with both the non- 
Federal requirement and a provision in 
the FMCSR which has been 
incorporated in the HMR, is necessary 
for the non-Federal requirement to be

preempted in this situation. 49 CFR 
390.9, as discussed in IR-2, above, 44 
FR at 75568. There is no indication that 
a transporter of flammable or 
combustible liquids in tanks cannot 
comply with this regulation as well as 
California’s registration and inspection 
requirements.
IV. Ruling

For the reasons stated above, the 
HMTA preempts California’s 
requirement in VC 34060 and 13 CCR 
1192 for an annual inspection of cargo 
tanks and portable tanks transporting 
flammable and combustible liquids. As 
that requirement is currently applied 
and enforced, the instances when a 
vehicle must wait, or a portable tank 
must be held, for the arrival of a State 
inspector from another location create 
unnecessary delays in violation of 49 
CFR 177.853(a), and the requirement is 
an obstacle to the accomplishment and 
execution of the HMR. Similarly, the 
HMTA preempts (1) VC 34042(d) and 
34061(c), which provide that the failure 
to make a cargo tank or portable tank 
available for inspection is a ground for 
denial, suspension or revocation of 
registration, and (2) 13 CCR 1193, 
requiring that cargo tanks and portable 
tanks transporting flammable and 
combustible liquids pass an inspection 
to be certified.

hi the absence of any evidence that 
the application and enforcement of 
California’s registration requirement in 
VC 34100 and 13 CCR 1190.1 cause 
delays in the transportation of 
hazardous materials, the HMTA does 
not preempt this requirement. No 
decision is reached as to whether the 
HMTA preempts the registration fee in 
VC 34045 and 13 CCR 1191, because no 
party has contended that the fees are 
inequitable or used for purposes other 
than those related to the transportation 
of hazardous materials. This decision 
has not considered, and does not affect, 
State motor vehicle inspection and 
registration requirements that apply to 
all commercial vehicles. Only 
California’s requirements applicable to 
cargo tanks and portable tanks used to 
transport flammable and combustible 
liquids have been considered herein.

The HMTA does not preempt VC 
34019, in the absence of any evidence 
that California enforces design and 
construction requirements, for cargo 
tanks and portable tanks meeting DOT 
specifications, that are not substantively 
the same as requirements in the HMR.

The following requirements to mark 
cargo tanks and portable tanks 
transporting flammable and combustible 
liquids are preempted by the HMTA 
because these requirements fall within
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the HMTA’s covered subject areas and 
they are not substantively the same as 
the requirements of the HMTA and the 
HMR: (1) 13 CCR1195, that a metal 
identification plate be affixed to any 
tank for which such a plate is not 
required by the HMR; (2) 13 CCR 1194, 
that a “CT number" be marked on the 
tank or on a metal identification plate; 
and (3) VC 34044, 34101 and 13 CCR 
1193, that a certification label be affixed 
to the tank and that a registration 
certificate be carried in a waterproof 
holder permanently attached to a 
portable tank, together with the 
provisions for removal of the 
certification label in VC 34062-63.

No decision is made as to 13 CCR 
1197, requiring that the remote 
secondary control for internal valves be 
clearly labeled, because there was no 
evidence presented to indicate that the 
applicant or any commenter is directly 
affected by this requirement.
V. Petition for Reconsideration/Judicial 
Review

In accordance with 49 CFR 
107.211(a), “la]ny person aggrieved" by 
this decision may file a petition for 
reconsideration within 20 days of 
service of this decision. Any party to 
this proceeding may seek review of 
RSPA’s decision “by the appropriate 
district court of the United 
States * * * within 60 days after such 
decision becomes final." 49 App. U.S.C. 
1811(e).

This decision will become RSPA’s 
final decision 20 days after service if  no 
petition for reconsideration is filed 
within that time. The filing of a petition 
for reconsideration is not a prerequisite 
to seeking judicial review of this 
decision under 49 App. U.S.C. 1811(e).

If a petition for reconsideration of this 
decision is filed within 20 days of 
service, the action by RSPA’s Associate 
Administrator for Hazardous Materials 
Safety on the petition for 
reconsideration will be RSPA’s final 
decision. 49 CFR 107.211(d).

Issued in Washington, DC on September
10,1993.
Alan I. Roberts,
Associate Administrator fo r Hazardous 
Materials Safety.
[FR Doc. 93-22842 Filed 9-17-93; 8:45 am] 
BILLING CODE 4010-SIMP

Aviation, Marine and Land 
Radionavigation Usera Conferences

AGENCY: Research and Special Programs 
Administration (RSPA), Department of 
Transportation.
ACTION: Notice of conferences.

SUMMARY: Aviation, Marine and Land 
Radionavigation Users Conferences will 
be conducted in Washington, DC, on 
November 9 and 10,1993; in Columbus, 
Ohio, on November 30,1993; and in 
Seattle, Washington, on December 2, 
1993. The purpose of the conferences is 
to provide users and suppliers of 
radionavigation equipment with the 
opportunity to comment on current 
plans and policies for Federally 
provided systems which satisfy 
aviation, marine, and land 
radionavigation requirements.
DATE, TIME AND PLACE: November 9 and
10.1993, beginning at 9 a.m. in the 
main auditorium at the Federal Aviation 
Administration; 800 Independence Ave, 
SW.; Washington, DC. The November 9 
session will focus primarily on marine 
and land requirements. The November 
10 session will focus primarily on 
aviation requirements. November 30, 
1993, beginning at 9 a.m. at the Ohio 
Department of Transportation; Division 
of Aviation; 2829 W. Dublin-Granville 
Rd; Columbus, Ohio, and December 2, 
1993 at the Seattle Hilton; Sixth and 
University Streets; Seattle, Washington. 
The November 30 and December 2 
conferences will focus on aviation, 
marine, and land requirements.
FOR FURTHER INFORMATION CONTACT: For 
registration contact Volpe National 
Transportation Systems Center; 
Conference Office (DTS-930); Attn: 
Radionavigation User Meetings; 55 
Broadway; Cambridge, MA 02142-1093; 
Tel: 617-494-2686.
SUPPLEMENTARY INFORMATION: Each day 
the meeting will open with an overview 
of the Federal radionavigation planning 
process, the Federal Radionavigation 
Plan, and current plans and policies for 
Federally operated radionavigation 
systems. This information relates to the 
selection of a future mix of 
radionavigation systems as required by 
the Federal Radionavigation Plan. An 
opportunity will be provided for 
organizations or individuals 
representing the users and suppliers of 
radionavigation systems to participate 
in the meeting and to have their 
comments heard by representatives of 
the Federal Aviation Administration, 
U.S. Coast Guard, Research and Special 
Programs Administration, Maritime 
Administration, Federal Highway 
Administration, and other government 
agencies participating in the conference.

Issued in Washington, DC on September
10.1993.
George Tenley,
Acting Administrator, Research and Special 
Programs Administration.
[FR Doc. 93-22615 Filed 9-17-93 ; 8:45 am] 
BILLING CODE 40KHMM»

DEPARTM ENT O F TH E  TR EASUR Y

Public Information Collection 
Requirements Submitted to OMB for 
Review

September 13,1993.

The Department of the Treasury has 
submitted the following public 
information collection requirement(s) to 
OMB for review and clearance under the 
Paperwork Reduction Act of 1980, 
Public Law 96-511. Copies of the 
submission(s) may be obtained by 
calling tiie Treasury Bureau Clearance 
Officer listed. Comments regarding this 
information collection should be 
addressed to the OMB reviewer listed 
and to the Treasury Department 
Clearance Officer, Department of the 
Treasury, room 3171 Treasury Annex, 
1500 Pennsylvania Avenue, NW., 
Washington, DC 20220.

Special Request: The Department of 
the Treasury is requesting that the 
Office of Management and Budget 
(OMB) review and approve the 
information collection request described 
below by October 29,1993, in order to 
meet requirements of this 
presidentially-directed program. All 
comments must be received by close of 
business October 22,1993.

Bureau of Alcohol, Tobacco and 
Firearms

OMB Number: New
Form Numbers: ATF F 7CR (5310.16)
Type o f Review: New collection
Title: Application for License (Collector 

of Curios and Relics)
Description: This form is used by the 

public when applying for a Federal 
firearms license to collect curios and 
relics in interstate and foreign 
commerce. The information requested 
on the form establishes eligibility for 
the license.

Respondents: Individuals or households
Estim ated Number o f  Respondents:

6,000
Estim ated Burden Hours Per 

Respondent: 15 minutes
Frequency o f Response: On occasion
Estim ated Total Reporting Burden:

1,500 hours
Clearance Officer: Robert N. Hogarth, 

(202) 927-8930, Bureau of Alcohol, 
Tobacco and Firearms, room 3200,
650 Massachusetts Avenue, NW., 
Washington, DC 20226.

OMB Reviewer: Milo Sunderhauf, (202) 
395-6880, Office of Management and 
Budget, room 3001, New Executive


