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Assessment o f  Educational Im pact
The Secretary particularly requests 

comments on whether the proposed 
regulations in this document would 
require transmission of information that 
is being gathered by or is available from 
any other agency or authority of the 
United States.
List of Subjects in 34 CFR Parts 608 and 
609

Colleges and universities, Education, 
i Reporting and recordkeeping 
: requirements.
i (Catalog of Federal Domestic Assistance 
Number 84.031B Strengthening Historically 
Black Colleges and Universities Programs)
I Dated: February 10,1993.
I Richard W. Riley,
Secretary o f Education.

The Secretary proposes to amend 
parts 608 and 609 of title 34 of the Code 
of Federal Regulations as follows:

i PART 608— S TR E N G TH EN IN G  
HISTORICALLY B L A C K  C O L L E G E S  
AND UNIVERSITIES PROGRAM

1. The authority citation for part 608 
is revised to read as follows:

Authority: 20 U.S.C. 1060 through 1063a, 
1063c, 1069c, 1069d, and 1069f, unless 

[otherwise noted.
2. In § 608.20 paragraphs (c) through 

[ (g) are redesignated as paragraphs (d)
I through (h) respectively and a new 
paragraph (c) is added to read as 
follows:

§608.20 W hat a re  th e  ap p licatio n  
requirements for a  g ra n t u n d er th is  p a r t?

I * * * * *

j (c)(1) A comprehensive development 
plan as described in § 608.21; or .

I (2) If an applicant has already 
submitted a comprehensive 
development plan as described in 

»§ 608.21, a description of the progress 
I the applicant has made in carrying out 
I the goals of its plan;

3. A new § 608.21 is added to subpart 
C to read as follows:

§ 6 0 8 .2 1  W h at ia a  co m p re h e n siv e  
d ev elo p m en t plan  a n d  w h at m u st it 
c o n ta in ?

(a) A comprehensive development 
plan must describe an institution’s 
strategy for achieving growth and self- 
sufficiency by strengthening its—

(1) Financial management;
(2) Academic programs; and
(b) The comprehensive development 

plan must include the following:
(1) An assessment of the strengths and 

weaknesses of the institution’s financial 
management and academic programs.

(2) A delineation of the institution’s 
goals for its financial management and 
academic programs, based on the 
outcomes of the assessment described in 
paragraph (b)(1) of this section.

(3) A listing of measurable objectives 
designed to assist the institution to 
reach each goal with accompanying 
timeframes for achieving the objectives.

(4) A description of methods, 
processes and procedures that will be 
used by the college or university to 
institutionalize financial management 
and academic program practices and 
improvements developed under the 
proposed funded activities.
(Authority: 2 0  U .S .C  1063a)

PART 609— STRENGTHENING  
HISTORICALLY BLACK GRADUATE  
INSTITUTIONS PROGRAM

1. The authority citation for part 609 
is revised to read as follows: <

Authority: 2 0  U .S .C  1063b , 1063c, 1069c, 
1069d , and 1069f, unless otherwise noted.

2. Section 609.20 is amended by 
removing "and” from the end of 
paragraph (c); removing the period at 
the end of paragraph (d) and adding a 
semicolon in its place; removing the 
period from the end of paragraph (e) and 
adding “; and” in its place; and adding
a new paragraph (f) to read as follows:

§ 6 0 9 .2 0  W h at a r e  th e  ap p lication  
re q u ire m e n ts  fo r a  g ra n t u n d er th is  p a r t?  
* * * * *

(f)(1) A comprehensive development 
plan as described in § 609.21; or

(2) If an applicant has already 
submitted a comprehensive 
development plan as described in 
§ 609.21, a description of the progress 
the applicant has made in carrying out 
the goals of its plan.
* * * * *

3. A new section 609.21 is added to 
subpart C to read as follows:

§ 6 0 9 .2 1  W h at ia a  co m p re h e n siv e  
d ev elo p m en t plan an d  w h at m u st It 
c o n ta in ?

(a) A comprehensive development 
plan must describe an institution’s 
strategy for achieving growth and self- 
sufficiency by strengthening its—

(1) Financial management;
(2) Academic programs; and
(b) The comprehensive development 

plan must include the following:
(1) An assessment of the strengths and 

weaknesses of the institution’s financial 
management and academic programs.

(2) A delineation of the institution’s 
goals for its financial management and 
academic programs, based on the 
outcomes of the assessment described in 
paragraph (b)(1) of this section.

,(3) A listing of measurable objectives 
designed to assist the institution to 
reach each goal with accompanying 
timeframes for achieving the objectives.

(4) A description of methods, 
processes and procedures that will be 
used by the college or university to 
institutionalize financial management 
and academic program practices and 
improvements developed under the 
proposed funded activities.
(Authority: 2 0  U .S .C  1063a)

[FR Doc. 9 3 -4 0 8 7  Filed 2 -2 2 -9 3 ; 8 :45 am] 
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DEPARTMENT O F EDUCATION

34 CFR Part 628 

RIN 1 8 4 0 -A B 7 0

Endowment Challenge Grant Program

AGENCY: Department of Education. 
ACTION: Final regulations.

SUMMARY: The Secretary amends the 
regulations for the Endowment 
Challenge Grant Program. These final 
regulations are needed to conform 
regulatory provisions to recently 
enacted changes to the statute 
authorizing the Endowment Challenge 
Grant Program, Title III of the Higher 
Education Act (HEA) of 1965, as 
amended by the Higher Education 
Amendments of 1992.
EFFECTIVE DATE: These regulations take 
effect either 45 days after publication in 
the Federal Register or later if the 
Congress takes certain adjournments, 
with the exception of §§ 628.20 and 
628.32. These actions will become 
effective after the information collection 
requirements contained in those 
sections have been submitted by the 
U.S. Department of Education and 
approved by the Office of Management 
and Budget under the Paperwork 
Reduction Act of 1980. If you want to 
know the effective date of these 
regulations, call or write the U.S. 
Department of Education contact 
person. A document announcing the 
effective date will be published in the 
Federal Register.
FOR FURTHER INFORMATION CONTACT:
Anne Price-Collins, Institutional Aid 
Programs, U.S. Department of 
Education, L’Enfant Plaza, Post Office 
Box 23868, Washington, DC 20026. 
Telephone: (202) 708-8866. Hearing- 
impaired individuals may call the 
Federal Dual Party Relay Service at 1 - 
800-877-8339 (in the Washington, DC 
(202) area code, telephone 708-9300) 
between 8 a.m. and 7 p.m., Eastern time.
SUPPLEMENTARY INFORMATION:

A. Background
The Endowment Challenge Grant 

Program is one of several programs 
authorized by title III of the HEA. The 
Endowment Challenge Grant Program 
pYovides grants to eligible institutions of 
higher education to establish or increase 
endowment funds, thereby providing 
additional incentives to promote fund
raising activities and fostering increased 
independence and self sufficiency at 
these institütions. Grantees must match 
half of the Federal grant funds that they 
receive. The Federal grant and the 
institutional match are called the

endowment fund Corpus. Institutions 
must invest and may not spend the 
endowment fund corpus for a 20-year 
grant period. When the grant expires, 
die institution may use the endowment 
fund corpus for any educational 
purpose.

By supporting these activities, the 
program furthers National Education 
Goal 5. Goal 5 specifically calls for 
ensuring that our college graduates 
demonstrate an advanced ability to 
think critically, communicate 
effectively, and solve problems; 
improving the quality of our education 
programs for part-time and mid-career 
students; and increasing the rate at 
which students complete their college 
programs.
B. Explanation of Changes

The Higher Education Amendments 
of 1992 (Pub. L. 102-325, enacted July 
23,1992) amended the statute 
authorizing the Endowment Challenge 
Grant Program, part C of title III of the 
HEA. The Secretary amends the 
regulations to conform them to the 
amended statute and to correct 
references to Education Department 
General Administrative Regulations 
(EDGAR) and other Department 
regulations.

The statutory changes include:
• Authorizing grants of up to 

$500,000 in fiscal years in which the 
appropriation for the Endowment 
Challenge Grant Program is less than 
$15 million; up to $1 million when the 
appropriation equals or exceeds $15 
million but is less than $25 million; and 
up to $1.5 million when the 
appropriation equals or exceeds $25 
million. Prior to this change, the statute 
authorized grants of $50,000 to 
$500,000, or more than $1,000,000 with 
no restriction on the maximum amount.

• Requiring one matching 
institutional dollar for every two 
Federal dollars. Prior to this change, the 
statute required one matching 
institutional dollar for every Federal 
dollar when the grant was $500,000 or 
less.

• Establishing a “wait oiit" period— 
a period of 10 years during which a 
grantee may not receive another grant— 
for existing grantees when the program 
appropriation is equal to or less than 
$20 million and establishing a five-year 
“wait out” for existing grantees if the 
appropriation exceeds $20 million. The 
trigger date for the “wait out” period is 
the date on which an institution is 
awarded a potential grant of money that 
must be matched, not the date on which 
the institution receives the grant funds 
as a result of a match. Moreover, the 
“wait out” period is measured in terms

of fiscal years. Thus, for example, if an 
institution received a grant of fiscal year 
1992 funds, it could not apply for 
another grant until fiscal year 2003, at 
the earliest, if the 10-year rule applied, 
or could not apply for another grant 
until fiscal year 1998 if the five-year 
rule applied. Prior to this change, the 
statute allowed an institution to receive 
two grants in any five consecutive fiscal 
years. If, however, an institution 
received a grant of more than 
$1,000,000, it had to wait out 10 fiscal 
years.

• Extending a priority to those 
applicants who are current grantees, or 
were grantees within the last five fiscal 
years preceding the date of application, 
under the Strengthening Institutions, 
Special Needs, Hispanic-Serving 
Institutions, Strengthening Historically 
Black Colleges and Universities, or 
Strengthening Historically Black 
Graduate Institutions Program. Prior to 
this change, the statute gave priority to 
those applicants who were grantees 
under those programs in the same fiscal 
year in which they were applying for an 
Endowment Challenge Grant.

• Requiring a narrative outlining 
short-term and long-term plans for 
raising and using endowment grant 
funds. Prior to this change, there was no 
requirement to submit a short-term or 
long-term plan.

Waiver of Notice of Proposed 
Rulemaking: In accordance with section 
431(b)(2)(A) of the General Education 
Provisions Act (20 U.S.C. 1232(b)(2)(A)) 
and the Administrative Procedures Act, 
5 U.S.C. 553, it is the practice of the 
Secretary to offer interested parties the 
opportunity to comment on proposed 
regulations. However, these regulations 
merely incorporate statutory changes 
and technical corrections and do not 
implement substantive policy. 
Therefore, the Secretary has determined 
pursuant to 5 U.S.C. 553(b)(B) that 
public comment on the regulations is 
unnecessary and contrary to the public 
interest.
Executive Order 12291

These regulations have been reviewed 
in accordance with Executive Order 
12291. They are not classified as major 
because they do not meet the criteria for 
major regulations established in the 
Order.
Regulatory F lexibility Act Certification

The Secretary certifies that these 
regulations would not have a significant 
economic impact on a substantial 
number of small entities. The changes 
made in these regulations will impose 
only the minimal requirements 
necessary to ensure the proper use of
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program funds. The regulations will not 
impose excessive regulatory burden and 
will not have a significant economic 
impact on the small entities affected.
Assessment o f  Educational Im pact

The Secretary has determined that the 
regulations in this document do not 
require transmission of information that 
is being gathered by or is available from 
any other agency or authority of the 
United States.
List of Subjects in 34 CFR Part 628

Colleges and universities, Education, 
Reporting and recordkeeping 
requirements.

Dated: February 9,1993.
Richard W. Riley,
Secretary o f Education .

(Catalog of Federal Domestic Assistance 
Number 84.031G—Endowment Challenge 
Grant Program)

The Secretary amends part 628 of title 
34 of the Code of Federal Regulations as 
follows:

PART 628— ENDOWMENT 
CHALLENGE GRANT PROGRAM

1. The authority citation for part 628 
is revised to read as follows:

Authority: 20 U.S.C. 1065, unless 
otherwise noted.

2. In part 628, the authority citation 
following each section except § 628.47 
is revised to read as follows:
(Authority: 20 U.S.C. 1065)

§§628.1,628.2,628.6,628.45 [Amended]
3. In part 628, remove the words “of 

higher education” in the following 
places:

(a) Section 628.1, in the introductory 
text.

(b) Section 628.2, in the heading and 
introductory text.

(c) Section 628.6, in the definition of 
“Endowment fund” both tim es it 
appears.

(d) Section 628.45 (a)(3)(ii) and
(a) (3)(iii).

4. Section 628.4 is revised to read as 
follows:

§6 2 8 .4  W hat tim e lim itations a re  p la ce d  on  
grantees applying for a n o th e r  g r a n t?

(a) Except as provided in paragraphs
(b) and (c) of this section, an institution 
that has received a grant under this part 
may apply for another grant under this 
part only after 10 fiscal years have 
elapsed following the fiscal year 
appropriation from which the 
institution’s grant was awarded (base 
fiscal year).

(b) An institution that has received a 
grant under this part may apply for

another grant under this part after five 
fiscal years have elapsed following the 
base fiscal year if the appropriation for 
this part exceeds $20 million in any of 
those five fiscal years.

(c) If an institution has received a 
grant under this part and the 
appropriation for this part exceeds $20 
million in any of the sixth through tenth 
fiscal years following the base fiscal 
year, the institution may apply for 
another grant under this part in the 
fiscal year in which the appropriation 
exceeds $20 million, or any subsequent 
fiscal year.
(Authority: 20 U.S.C. 1065)

5. Section 628.5 is amended by 
revising paragraph (b) to read as follows:
$ 6 2 8 .5  W h at reg u la tio n s  ap p ly  to  th e  
E n d o w m en t C h allen g e  G ran t P ro g ra m ?
A  *  *  *  *

(b)(1) The Education Department 
General Administrative Regulations 
(EDGAR) as follows:

(1) The regulations in 34 CFR 74.61(h), 
or 34 CFR 80,26 and the appendix to 34 
CFR part 80, as applicable.

(ii) The regulations in 34 CFR 74.80, 
74.84, and 74.85.

(iii) The regulations in 34 CFR 75.100 
through 75.102, and 75.217.

(iv) 34 CFR part 79 
(Intergovernmental Review of 
Department of Education Programs and 
Activities).

(2) Except as specifically indicated in 
paragraph (b)(1) of this section, the 
Education Department General 
Administrative Regulations do not 
apply.
*  *  A  A  A

6. In § 628.6, the definition of 
"institution of higher education” is 
removed, and the definition of 
“endowment fund corpus” is revised to 
read as follows:

§  6 2 8 .6  W h at d efin itions ap p ly  to  th e  
E n d o w m en t C h allen g e G ran t P ro g ra m ?
A  A  A  A  A

“Endowment fund corpus” means an 
amount equal to the endowment 
challenge grant or grants awarded under 
this part plus matching funds provided 
by the institution.
A  A  A  A  A

7. Section 628.10 is revised to read as 
follows:

§  6 2 8 .1 0  W h at a re  th e  c h a r a c te r is t ic s  of an  
e n d o w m en t ch a lle n g e  g ra n t?

Each endowment challenge grant 
awarded by the Secretary under this 
part—

(a) Must be matched by the institution 
receiving the grant with one dollar of 
non-Federal funds for every two dollars 
of Federal grant funds;

(b) Must be invested by the 
institution; and

(c) Must have a duration of 20 years. 
(Authority: 20 U.S.C. 1065)

8. Section 628.20 is amended by 
revising the introductory text to read as 
follows:
$ 6 2 8 .2 0  W h at sh a ll a n  a p p lica n t in clu d e in  
a n  a p p lica tio n  fo r a n  en d o w m en t ch a ila n g a  
g r a n t?

An applicant shall include in its 
application the amount of the 
endowment challenge grant it is 
requesting, a description of its short
term plan and long-term plan for raising 
and using endowment challenge grant 
funds, and information sufficient for the 
Secretary to—
A  A  A  A  A

9. Section 628.32 is amended by 
revising paragraph (a) to read as follows:

$  6 2 8 .3 2  W h at fund in g p rio rities d o e s  th e  
S e c r e ta r y  u s e  in ev alu atin g  a n  ap p licatio n  
fo r an  e n d o w m en t c h a lle n g e  g r a n t?
A  A  A  A  A

(a) R ecipient or form er recipient o f a 
grant under the Strengthening 
Institutions, S pecial N eeds, H ispanic- 
Serving Institutions, Strengthening 
H istorically B lack Colleges and  
Universities, or Strengthening 
H istorically B lack Graduate Institutions 
Program. (Total: 20 points) The 
Secretary gives 20 points to each 
applicant who on October 1 of the fiscal 
year in which the applicant is applying 
for an endowment challenge grant is a 
current recipient of a planning or 
development grant, or was a recipient of 
a planning or development grant within 
the five preceding fiscal years, under the 
Strengthening Institutions, Special 
Needs, Hispanic-Serving Institutions, 
Strengthening Historically Black 
Colleges and Universities, or 
Strengthening Historically Black 
Graduate Institutions Program.
A  A  A  A  A

10. Section 628.40 is revised to read 
as follows:

$ 6 2 8 .4 0  W h at a r e  th e  re s tric tio n «  o n  th e  
a m o u n t of an  en d o w m en t ch a lle n g e  g r a n t?

(a) To receive an endowment 
challenge grant, an institution must 
raise at least $25,000 in matching funds 
and qualify for at least a $50,000 grant 
under paragraph (c) of this section.

(b) It an institution obtains at least 
$25,000 in matching funds and raises all 
the nongovernmental funds it proposed 
to raise in its application, the institution 
may receive a grant equal to twice the 
amount of matching funds it raises up 
to—

(1) $500,000 in any fiscal year in 
which the amount appropriated for the
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Endowment Challenge Grant Program is 
less than $15,000,000;

(2) $1,000,000 in any fiscal year in 
which the amount appropriated for the 
Endowment Challenge Grant Program 
equals or exceeds $15,000,000 but is 
less than $25,000,000; or

(3) $1,500,000 in any fiscal year in 
which the amount appropriated for the 
Endowment Challenge Grant Program 
equals or exceeds $25,000,000.

(c) If an institution does not raise all 
the nongovernmental funds it proposes

to raise in its application, the Secretary 
reduces the institution’s grant by 
multiplying the grant amount requested 
by the following fraction:

Amount of matching funds raised from non
governmental sources divided by

Amount of matching funds proposed to be 
raised from nongovernmental sources

(Authority: 20 U.S.C. 1065)

1628.47 [Amended]

11. In § 628.47, paragraphs (d) and (e) 
are amended by removing "74.62” and 
adding in its place "80.26 and the 
appendix to 34 CFR Part 80”; and 
revising the citation of authority 
following the section to read as follows: 
* * * * *
(Authority: 20 U.S.C. 1065 and 1232f)

[FR Doc. 93-4086 Filed 2-22-93; 8:45 am]
BILLING CODE 4000-01-N

1



Tuesday
February 23, 1993

Part X

Department of 
Education
34 CFR Part 770
The Library Services and Construction 
Act State-Administered Program; Final 
Rule
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DEPARTMENT O F EDUCATION

34 CFR Part 770 

RIN 1850-AA39

The Library Services and Construction 
Act State-Administered Program

AGENCY: Department of Education. 
ACTION: Final regulations.

SUMMARY: The Secretary amends the 
regulations governing the Library 
Services and Construction Act (LSCA or 
Act) State-Administered Program to add 
a definition of the statutory term "State 
aid.” The Secretary takes this action in 
response to public comment on the 
proposed regulations for this program. 
This definition clarifies the meaning of 
the term "State aid” and, thus, affects 
the maintenance-of-effort provision 
prescribed by the Act.
EFFECTIVE DATE: These regulations take 
effect either 45 days after publication in 
the Federal Register or later if the 
Congress fakes certain adjournments. If 
you want to know the effective date of 
these regulations, call or write the 
Department of Education contact 
person. A document announcing the 
effective date will be published in the 
Federal Register.
FOR FURTHER INFORMATION CONTACT: Mr. 
Robert Klassen, U.S. Department of 
Education, 555 New Jersey Avenue,
NW., Washington, DC 20208.
Telephone: (202) 210-1303. Individuals 
who are hearing impaired may call the 
Federal Dual Party Relay Service at 1— 
800-877-8339 (in the Washington. DC 
202 area code, telephone 708-9300) 
between 8 a.m. and 7 p.m., Eastern time. 
SUPPLEMENTARY INFORMATION: The LSCA 
State-Administered Program provides 
assistance for libraries in the following 
program areas: Title I, Public Library 
Services; Title II, Public Library 
Construction and Technology 
Enhancement; and Title III, Interlibrary 
Cooperation and Resource Sharing.

These programs support the National 
Education Goals, by seeking to extend 
and improve public library services, 
construct and renovate public libraries, 
and develop and strengthen interlibrary 
cooperation and resource sharing. The 
National Education Goals specifically 
call for:

• Children to start school ready to 
learn (Goal 1);

• Students to demonstrate competency 
in challenging subject matter and to 
learn to use their minds well, so that 
they may be prepared for responsible 
citizenship, further learning* and 
productive employment in our modem 
economy'(Goal 3); and

• Adult Americans to be literate and to 
possess the knowledge and dulls 
necessary to compete in a global 
economy and exercise the rights and 
responsibilities of citizenship (Goal 5).

On October 17,1990, the Secretary 
published in the Federal Register (55 
FR 42152) a notice of proposed 
rulemaking (NPRM) to implement the 
LSCA Amendments of 1990 (Pub. L. 
101-254). The Secretary published final 
regulations on March 17,1992 (57 FR 
9350). Among the public comments 
received on the NPRM of October 17, 
1990, were a number of requests for 
clarification of the term "State aid,” 
which, in turn, affects a new 
maintenance-of-effort requirement 
included in the LSCA Amendments of 
1990 (section 7(a)(2)(A) of the Act).

The Secretary agreed that a formal 
definition of the term "State aid” should 
be included in the regulations for this 
program. Thus, on March 17,1992, the 
Secretary published in the Federal 
Register (57 FR 9374) a notice of 
proposed rulemaking that would amend 
the regulations for the program by 
including this definition. These final 
regulations result from that NPRM. A 
more detailed discussion of this issue is 
included in the Supplementary 
Information section of the NPRM (57 FR 
9374),

As a result of public comment on the 
NPRM of March 17,1992, the 
regulations have been further changed 
to exclude from the definition of "State 
aid” funds derived from special purpose 
nonrecurring State appropriations. As a 
result of this exclusion, these 
appropriations will not be subject to the 
maintenance-of-effort requirement 
under section 7(a)(2)(A) of the Act.
Analysis of Comments and Changes

In response to the Secretary’s 
invitation in the NPRM, 12 parties 
submitted comments on the proposed 
regulations. An analysis of the 
comments and of the changes in the 
regulations since publication of the 
NPRM is published as an appendix to 
these final regulations.

Issues are grouped according to 
subject. Technical and other minor 
changes—and suggested changes the 
Secretary is not legally authorized to 
make under the applicable statutory 
authority—are not addressed.

The Secretary also recei ved a number 
of requests for administrative guidance 
or interpretations of the statute or 
regulations. Administrative guidance 
and interpretations will be provided by 
the Secretary on a case by case basis, as 
necessary.

Executive Order12291
These regulations have been reviewed 

in accordance with Executive Order 
12291. They are not classified as major 
because they do not meet the criteria for 
major regulations established in the 
order.
Paperwork Reduction Act of 1980

This definition has been examined 
under the Paperwork Reduction Act of 
1980 and has been found to contain no 
information collection requirements.
Intergovernmental Review

This program is subject to the 
requirements of Executive Order 12372 
and the regulations in 34 CFR part 79. 
The objective of the Executive order is 
to foster an intergovernmental 
partnership and a strengthened 
federalism by relying on processes 
developed by State and local 
governments for coordination and 
review of proposed Federal financial 
assistance.

In accordance with the order, this 
document is intended to provide early 
notification of the Department’s specific 
plans and actions for this program. 
(Please note that Federally recognized 
Indian tribal governments are not 
subject to Executive Order 12372.)
Assessment of Educational Impact

In the notice of proposed rulemaking, 
the Secretary requested comments on 
whether the proposed definition would 
require transmission of information that 
is being gathered by or is available from 
any other agency or authority of the 
United States.

Based on the response to the proposed 
rules and on its own review, the 
Department has determined that the 
regulations in this document do not 
require transmission of information that 
is being gathered by or is available from 
any other agency or authority of the 
United States.
List of Subjects in 34 CFR Part 770

Aging—libraries, Child-care centers, 
Construction—libraries, Correctional 
institutions—libraries, Drug abuse, 
Education, Education of disadvantaged, 
Grant programs—education, 
Handicapped, Libraries, Limited 
English-speaking proficiency, Literacy, 
Mental health programs—libraries, 
Networks, Penal institutions—libraries, 
Preservation, Prisons—libraries, 
Reporting and recordkeeping 
requirements.
(Catalog of Federal Domestic Assistance 
Numbers: 84.034 Public Library Services: 
84.154 Public Library Construction; 84.035 
Interlibrary Cooperation and Resource 
Sharing) > |jp *
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Dated: February 1 0 ,1 9 9 3 ,
R ichard  W . R iley ,
Secretary o f Education.

The Secretary amends part 770 of title 
34 of the Code of Federal Regulations as 
follows:

PART 770— LIBRARY SERVICES AND  
CONSTRUCTION A C T S TA TE - 
ADMINISTERED PROGRAM

1. The authority citation for part 770 
continues to read as follows:

A u thority: 20 U.S.C. 351  et seq., unless 
otherwise noted.

2. Section 770.4 is amended by 
adding to paragraph (c), in alphabetical 
order, a definition of the term "State 
aid” to read as follows:

$ 7 7 0 .4  W hat defin itions ap p ly  to  th e  S ta te -  
Adm inistered P ro g ra m ?
• * * * *

(c) *  *  *

State aid  means funds that are 
appropriated by a State legislature for 
aid to public libraries and to library 
systems for library services, including 
funds appropriated for subgrants by the 
State library administrative agency for 
those purposes. The term “State aid” 
does not include—

(1) Funds appropriated for the 
purpose of defraying the administrative 
expenses of the State library 
administrative agency;

(2) Funds expended directly by the 
State library administrative agency;

(3) Funds for construction;
(4) Funds from special purpose non

recurring appropriations; or
(5) Federal funds received by the State 

under a categorical assistance program.
* *  * y *  *

Appendix—Analysis of Comments and 
Changes
(Note: This appendix will not be codified in 
the Code of Federal Regulations.)

Section 770.4 What D efinitions A pply 
to the State-Adm inistered Program?

Comment: Commenters were 
concerned with the meaning of the 
phrase “State and local public libraries” 
in the first paragraph of the definition 
of the term “State aid.” The commenters 
noted that the definition of a State 
library could include many types of 
libraries operated by a State. Several 
commenters asked whether all libraries 
that serve the public and are funded 
wholly or in part by a State are “public 
libraries.” One commenter 
recommended that both the word 
"State” and the word “local” be deleted 
, orn “le ^ t  paragraph of the definition 
oecause those words are superfluous in 
tne proposed regulations.

Several commenters also asked what 
the difference is between a “State 
library” and a “State library 
administrative agency.” One commenter 
asked whether funds provided to a 
library that satisfies the definition of 
“public library” and is located in a State 
agency that is not part of either the State 
library or the State library 
administrative agency are included in 
the maintenance-of-effort calculation.

D iscussion: The Secretary agrees that, 
since the intent of this regulation is to 
refer to all public libraries and library 
systems in a State, the phrase “State and 
local public libraries” in the first 
paragraph of the definition of “State 
aid” is confusing. Section 7(a)(2)(A) of 
the LSCA does not use the qualifying 
phrase "State and local” in setting 
maintenance-of-effort standards “for 
State aid to public libraries and library 
systems.”

Further, the term “public library” is 
defined in section 3(5) of the LSCA 
without distinguishing between public 
libraries at the State or local level. Thus, 
for example, it is possible that a State 
library could be a public library if it 
were a general purpose library open to 
the public free of charge. However, State 
libraries that are not general purpose 
libraries would not be considered to 
satisfy the statutory definition. Section 
3(5) of the Act also makes it clear that 
libraries that serve the public free of 
charge and receive financial support by 
a State are considered "public 
libraries.”

The definition of "State library 
administrative agency” in section 3(10) 
of the LSCA distinguishes that agency 
from a State library. As defined, a State 
library administrative agency is charged 
by State law with the extension and 
development of public library services; 
however, the definition does not 
include the provision of public library 
services as that term is defined in 
section 3(6) of the LSCA, when referring 
to a public library as defined in section 
3(5) of the LSCA.

Finally, for purposes of the 
maintenance-of-effort calculation, “State 
aid” may include funds that are not 
made available through the State library 
administrative agency, or that are made 
available to a public library located in 
a State agency other than the State 
library administrative agency, provided 
that the elements of the definition of 
“State aid” are satisfied.

Changes: The Secretary revises the 
definition of the term “State aid” in 
§ 770.4(c) by deleting the phrase “State 
and local” each place it appears in the 
first paragraph of the definition of 
"State aid/’

Comment: Commenters expressed 
concern with the meaning of the term 
“library systems.” Commenters wished 
to know the effect that including the 
term “library systems” in the definition 
of State aid would have on 
maintenance-of-effort calculations. Two 
commenters asked how the State aid 
rule applies in instances where multi
type library systems provide services to 
all types of libraries, rather than just 
public libraries. One of these 
commenters inquired whether costs not 
related to public library services had to 
be broken out in calculating 
maintenance-of-effort. A third 
commenter believes that in many States 
multi-type library systems fund and 
engage in programs that are not eligible 
uses of LSCA Title I funds. The 
commenter concluded that 
appropriations of State funds for the 
multi-type library systems would not be 
subject to the maintenance-of-effort 
requirement. The commenter suggested 
that the term “library systems” be 
replaced with the term “public library 
systems”.

D iscussion: The Secretary interprets 
section 7(a)(2)(A) to require States to 
include in their maintenance-of-effort 
computations State aid to library 
systems that include public libraries, 
even if those systems also include 
libraries that are not public.

The Secretary believes that it would 
be burdensome and impractical for 
States to break out library system 
expenditures not made specifically for 
public libraries when they make their 
maintenance-of-effort computations.
The Secretary also believes that 
Congress did not intend to require 
States to make a separate accounting of 
these expenditures for this purpose.

The Secretary has determined that the 
regulations should retain the reference 
to “public libraries and library systems” 
because this phrase is used in section 
7(a)(2)(A) of the LSCA.

Changes: None.
Comment: One commenter noted a 

problem with the word “appropriated.” 
Apparently, in the commenter’s State 
government, the word does not have the 
same meaning that it has in the Federal 
government. In the commenter’s State, 
the word “appropriated” has the same 
meaning that “authorized” has in the 
Federal government. The commenter 
asked whether the term "appropriated,” 
as used in proposed § 770.4(c) of the 
LSCA regulations, could be interpreted 
by States to mean the process used by 
a State to provide funds for aid to public 
libraries.

D iscussion: The Secretary uses the 
term “appropriated” as it is used in the 
Federal government, that is, the process
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by which a legislative body provides 
funds to the government for 
expenditure.

Changes: None.
Comment: A commenter suggested 

adding the words “by a Stale 
legislature’* following the words 
“including funds appropriated” and 
adding the words “as aid” following the 
word “payment” in the first paragraph 
of the definition, in the commenter’s 
view, this addition distinguishes 
between appropriations that a State 
legislature might make to the State 
library administrative agency for aid to 
public libraries and library systems, and 
an appropriation that a State legislature 
might make to support a contractual 
arrangement between a State library 
administrative agency and a public 
library or library system.

D iscussion: Tne language 
recommended by the commenter would 
be unnecessary and redundant The 
term being defined is “aid.” Therefore, 
any further mention of the term “aid” 
would be redundant Further, funds 
expended by the State library 
administrative agency for procurement 
contracts for goods or services are 
considered funds spent directly by that 
agency and, by definition, are not 
considered “State aid.“ Fluids spent 
directly by the State library 
administrative agency, or by that part of 
the agency charged with the extension 
and development of public library 
services throughout the State, are 
counted in computing maintenance-of- 
effort under section 7(a)(2)(B), but not 
section 7(a)(2)(A).

Changes: None.
C om m ent Two commenters asked 

whether the proposed definition of the 
term “State aid” includes institutional 
libraries that serve the public and 
otherwise meet the definition of “public 
library.”

D iscussion: It would be unusual that 
an institutional library would satisfy the 
statutory definition of “public library” 
in section 3(5) of the L5CA, since 
libraries that are not general purpose 
libraries would not be considered to 
satisfy this definition. Although 
libraries serving individuals living in 
State-supported institutions may be 
funded under Title I of the LSCA, the 
libraries in these institutions would not 
be considered “public libraries” for 
purposes of the LSCA. Depending on 
the facts, an institutional library might 
be a part of a library system or network 
aid to which is considered “State aid.” 
However, aid to an institutional library 
that is not a public library or does not 
receive the aid as part of a library 
system is not counted as “State aid.”

Changes: None.

Comment: A commenter asked 
whether there are any libraries or library 
systems that meet the definition of 
“public library” in section 3(5) of the 
LSCA and receive funds wholly or in 
part from a State legislature that are not 
included in the proposed “State aid” 
definition and maintenance-of-effort 
requirements.

D iscussion: The definition of “State 
aid” contains several exclusions. In 
general, funds received by a public 
library from a State legislature would 
not be considered "State aid” if these 
funds met one of the exclusions under 
that term. The proposed regulations 
made no attempt to define “public 
library” or "library systems.” The 
definition of “public library” is set forth 
in section 3(5) of the LSCA and the 
description of “library systems” is set 
forth in section 102(a)(2) of the LSCA. 
No library that meets this definition 
would be excluded from the definition 
of “State aid.”

Changes: None.
Comment: A commenter expressed 

several concerns about reporting State 
aid funds available for expenditure and 
State aid funds actually expended. The 
commenter asked how to report funds 
carried over by the State or by 
subgrantees for expenditure in a fiscal 
year later than the year that they were 
appropriated. The commenter pointed 
out that the State may intend certain 
funds for State aid to be expended in a 
year later than the year that they were 
appropriated. The questions dealt with 
State funds used to purchase a 
bookmobile, operating funds for a 
library from one period to the next, and 
sinking funds available for expenditure 
in the State’s annual program. Finally, 
the commenter asked whether State 
disbursements to subgrantees are 
expenditures.

D iscussion: The State’s assurance in 
the annual program that a given amount 
of State aid is currently available for 
actual expenditure is the gauge for 
computing maintenance-of-effort. The 
Secretary considers the statutory 
prerequisite for grant payment to be 
satisfied if the amount stated in the 
assurance is at least ninety per cent of 
the amount reported to the Secretary as 
the amount actually expended in the 
“base year” (that is, the second year 
preceding the year of Federal allotment)

Since maintenance-of-effort 
calculations are based on actual 
expenditure and amounts available for 
expenditure rather than appropriations, 
it is immaterial when the funds for State 
aid were appropriated, or whether the 
funds have been carried over from one 
year to another. However, if at the time 
the State makes its assurance in the

annual program, it is known that funds 
appropriated for State aid are not 
currently available for actual 
expenditure (for example, if 
appropriated funds have been subjected 
to a line item veto or formally 
earmarked by the State or a subgrantee 
for expenditure in a subsequent year) 
those funds should not be included in 
the annual program assurance. Also, 
continuous carryovers of funds for State 
aid could prompt questions from the 
Secretary’s staff and auditors as to 
whether the funds had in fact been 
available for expenditure as reported in 
the annual program.

The Statens post award reports to the 
Secretary should reflect all actual 
expenditures for State aid, both in the 
year of allotment and in the base year.

Finally. State disbursements to public 
libraries and library systems are not 
considered expenditures until they are 
expended by the subgrantee. However, 
for the purpose of assuring 
maintenance-of-effort in an annual 
program, disbursement would normally 
make funds available for expenditure, 
unless the subgrantee has formally 
determined that they are to be spent in 
a subsequent year.

Changes: None.
Comment: A commenter asked how 

the expenditure of funds under State aid 
is to be reported in the long-range plan, 
the annual program, and the annual 
report. The same commenter asked 
whether the Secretary expects the same 
types of evaluation, information sharing, 
cooperation, and coordination that are 
reauired of other LSCA projects.

D iscussion: States should refer to the 
reporting instructions that accompany 
the forms used for the reports.

The term “State aid” is used only in 
the section 7(a)(2)(A) mainteriance-of- 
effort requirement and should not be 
read into other LSCA requirements, 
State aid as an expenditure category 
need not be described as Mich in the 
basic and long-range programs. To the 
extent that State aid is relevant in some 
other reporting content (i.e., as a part of 
the State match) it should be described 
or reported as appropriate. A State is not 
required to account to the Federal 
government for its use of State aid as if 
the State aid were Federal grant money 
However, the State must be prepared to 
document to auditors that it complied 
with section 7 of the LSCA by 
documenting that the assured amount of 
State aid was available for expenditure, 
and, for prior years, that the amount 
reported in the annual program 
assurance was actually expended

Changes: Nona
Comment: A commenter p e rce iv e d  

that future reporting may be in a
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different manner or method and 
wondered whether State library 
administrative agencies would be 
penalized if they submit reports 
concerning maintenance-of-effort under 
the proposed definition.

Discussion: The Secretary is bound by 
the final regulations and would not 
penalize grantees for following those 
regulations. Future substantive changes 
to the maintenance-of-effort reporting 
requirements would require publication 
of amended regulations with notice and 
opportunity for public comment. The 
Secretary would not issue final 
regulations that were significantly more 
restrictive than the proposed 
regulations. A change in procedure 
would necessitate another proposed rule 
with opportunity for public comment.

Grantees must realize, however, that 
regulations cannot address every 
question of interpretation that might 
arise under a program statute. For this 
reason grantees are urged to seek 
guidance from the Secretary’s staff on a 
case-by-case basis. The General 
Education Provisions Act establishes a 
procedure by which the Secretary 
provides binding written advice to grant 
recipients. Grantees cannot be required 
to return grant funds expended in 
reliance on that advice. This “mitigating 
circumstances” procedure is set forth in 
34 CFR 81.23.

Changes: None.
Comment. A commenter noted that 

the definition of “State aid” includes 
funds appropriated to a State library 
administrative agency, and asked 
whether funds appropriated to a State 
agency that is not the State library 
administrative agency can be used for 
maintenance-of-effort purposes.

Another commenter requested that 
the definition be revised to state that 
Stale aid means funds that are
appropriated by a State legislature and 
available to State library administrative 
agencies for payment to public libraries 
and public library systems for public 
library services.

Discussion: Neither the proposed 
regulations nor these final regulations 
restrict State aid to aid distributed by 
the State library administrative agency. 
Nevertheless, it would be unusual for 
funds for public libraries and librarv 
systems not to be distributed by the 
State library administrative agency.

Changes: None
Comment: Several commenters 

^commended that the definition of
State aid” be revised to add that funds 

for State aid must be available for
«xpenditure. One commenter 
^commended that the regulation be 
stated in terms of funds “provided” 
rather than “appropriated.”

Discussion: The Secretary’s purpose 
in publishing these final regulations is 
to define the statutory term “State aid.” 
It is unnecessary to add language about 
availability to the definition since the 
statute and final regulations published 
March 17,1992 already provided in 
§ 770.41(a) that “State aid” must be 
available for expenditure. Appropriated 
funds for which the executive branch of 
a State has legally exercised a line item 
veto authority or other legal authority to 
reduce appropriations, or has failed to 
follow a required allocation process are 
not considered available for 
expenditure. There is no need to repeat 
this in the definition of “State aid.”

Change: None.
Comment: Several commenters asked 

whether maintenance-of-effort 
calculations would be affected by 
special purpose non-recurring 
appropriations. First, one commenter 
asked how maintenance-of-effort would 
be affected by a special purpose 
supplemental or “one-time windfall” 
State aid to public libraries. The same 
commenter asked how a State would 
report on a supplemental allocation that 
did not receive funding.

Second, one commenter noted that a 
$75 million public library construction 
bond had been issued in his State a few 
years ago. The commenter stated that it 
would be unfair for this action to 
increase substantially the State's 
maintenance-of-effort level.

Third, on© commenter asked that 
State funds appropriated for building or 
repairing public library facilities be 
excluded from the definition. The same 
commenter also asked that State funds 
appropriated for public library operating 
costs on a nonrecurring basis be 
excluded from the definition of the term 
“ State aid.”

Fourth, a number of commenters 
recommended that a fourth exclusion be 
added to the definition of the term 
"State aid.” This additional exclusion 
would cover (1) general or limited 
obligation bonds, bonding authority, or 
appropriations that finance or secure 
debt obligations or fund capital 
investment; (2) major special programs 
for public libraries; or (3) special one
time appropriations to individual public 
libraries.

Finally, several commenters 
expressed the view that the actions of 
State legislatures to provide special one
time aid to public libraries should not 
be considered as part of general State 
aid on which the definition is based.

Discussion; The Secretary notes that 
construction expenditures—which are 
by their nature subject to year-to-year 
fluctuations—are not counted for 
purposes of maintenance-of-effort

computation under section 7(a)(2)(A) of 
the LSCA. A clarifying change has been 
made to the definition. The exclusion 
for construction should cover most non
routine capital expenditures. Also, the 
Secretary notes that an allocation that is 
not funded would not affect 
maintenance-of-effort because, as noted 
above, maintenance-of-effort is 
concerned only with funds available for 
expenditure.

The Secretary agrees with the 
comments that actions of State 
legislatures to provide special purpose 
non-recurring appropriations should not 
affect maintenance-of-effort. States 
should not be discouraged from making 
additional funds available to meet one
time special needs. A change has been 
made to the definition of "State aid.” 
The Secretary, however, has decided not 
to adopt the specific changes 
recommended by the commenters.

References to bonds or bonding 
authority are inappropriate. Section 7(a) 
of the LSCA is not concerned with 
whether the appropriations from which 
State aid is derived are raised from bond 
issues or from some other source such 
as tax revenues.

Also, the recommendation to exclude 
“major special programs” is vague and 
over-broad, and could be read to include 
funds appropriated for new ongoing 
programs. The Secretary is not 
authorized to interpret the LSCA to 
freeze, in effect, a State’s base 
expenditure level for maintenance-of- 
effort. The point is that special purpose, 
non-recurring expenditures from 
whatever source should not adversely 
affect the State’s maintenance-of-effort 
compliance.

Finally, it is not appropriate to limit 
the exclusion for special purpose non
recurring appropriations to 
appropriations to individual public 
libraries (as some commenters 
recommended).

Changes: The definition of “State aid” 
has been revised to exclude 
appropriations earmarked for 
construction, and to add a provision 
excluding funds derived from special 
purpose non-recurring appropriations.

Comment: A commenter asked for an 
explanation of the difference between 
payments to local public libraries and to 
library systems, and funds used for the 
extension and development of library 
services for the purposes of 
maintenance-of-effort. The commenter 
perceived a duplication of reporting.

Discussion: The commenter seems to 
be referring to the difference between 
two maintenance-of-effort provisions 
under the LSCA. These provisions are 
based on State aid to public libraries 
and library systems under section
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7(a)(2)(A) and expenditures for a State 
library administrative agency under 
section 7(a)(2)(B). The difference 
between these two provisions is that 
section 7(a)(2)(A) refers to funds that are 
distributed, in general through the State 
library administrative agency, to certain 
entities as subgrantees, while section 
7(a)(2)(B) refers to funds that are 
expended directly by the State library 
administrative agency, either for its own 
operating costs or to assist in providing 
public library services.

In section 7(a)(2)(B), Congress has 
used the phrase “for the part thereof 
charged by State law with the extension 
and development of public library

services throughout the State" to 
distinguish a particular component of 
the State library administrative agency 
from other components of that agency. 
Although Congress wanted State library 
administrative agencies to continue to 
be maintained, Congress apparently did 
not intend to extend the maintenance- 
of-effort requirement to library 
administrative agencies that have no 
State-wide responsibility to public 
libraries.

Thus, there should be no duplication 
of reporting if the difference between 
the expenditures under sections 
7(a)(2)(A) and 7(a)(2)(B), as well as the 
limitation on maintenance-of-effort

under section 7(a)(2)(B), as described 
above, is understood and implemented.

Changes: The Secretary has modified 
the regulatory definition by eliminating 
the reference to the extension and 
development of library services and by 
replacing the word “payment” with the 
word “subgrants.” These changes 
emphasize that the term “State aid” 
does not include any expenditures 
incurred directly by the State library 
administrative agency*
(FR Doc. 93—4068 Filed 2-22-93r 8:45 am]
BiLUNO CODE 4000-01-M
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DEPARTMENT O F AGRICULTURE

Extension Service

Outreach and Assistance Grants 
Program for Socially Disadvantaged 
Farmers and Ranchers

AGENCY: Extension Service (ES), 
Department of Agriculture.
ACTION: Notice.

SU BJECT: Outreach and Assistance 
Grants Program for Socially 
Disadvantaged Farmers and Ranchers; 
Fiscal Year 1993; Request for Proposals; 
Application Guidelines.
FOR FURTHER INFORMATION CONTACT: Dr. 
Ricardo Gomez, 202-720-2471 for 
program information or the Cooperative 
Funds Division of the Extension 
Service—USDA on 202-401-4527 for 
fiscal or budget information.
Program Description
(a) Purpose

Proposals are requested for fiscal year 
1993 under the Outreach and Assistance 
Grants Program for Socially 
Disadvantaged Farmers and Ranchers. 
Competitive grants will be awarded to 
assist eligible organizations and 
institutions to provide outreach and 
technical assistance to encourage and 
assist socially disadvantaged farmers 
and ranchers to own and operate farms 
and ranches and to participate in 
agricultural programs. The authority for 
this Program is contained in section 
2501 of the Food, Agriculture, 
Conservation, and Trade Act of 1990, 
Public Law 101-624, 7 U.S.C. 2279. The 
program is administered by the 
Extension Service (ES) of the U.S. 
Department of Agriculture (USDA). 
Assistance under the program should 
include information on application and 
bidding procedures, farm management, 
and other essential information to 
participate in agricultural programs.
(b) A vailable Funding

For fiscal year 1993, $1 million is 
available for this program. Individual 
grants will be awarded in amounts 
ranging from $25,000 to $50,000.
(c) E ligibility

Proposals are invited from any 
community-based organization that: (1) 
Has demonstrated experience in 
providing agricultural education or 
other agriculturally related services to 
socially disadvantaged farmers and 
ranchers; (2) provides documentary 
evidence of its past experience in 
working with socially disadvantaged 
farmers and ranchers during the 2 years 
preceding its application for assistance;

and (3) does not engage in activities 
prohibited under section 501(c)(3) of the 
Internal Revenue Code of 1986. 
Proposals are also invited from 1890 
Land-Grant Colleges, including 
Tuskegee University, Indian tribal 
community colleges and Alaska native 
cooperative colleges, Hispanic serving 
post-secondary educational institutions, 
and other post-secondary educational 
institutions with demonstrated 
experience in providing agricultural 
education or other agriculturally related 
services to socially disadvantaged 
family farmers and ranchers in their 
region. In addition to the above, an 
applicant must qualify as a responsible 
applicant in order to be eligible for a 
grant award under the Program. To 
qualify as responsible, an applicant 
must meet the following standards:

(1) Adequate financial resources for 
performance, the necessary experience, 
organizational and technical 
qualifications, and facilities, or a firm 
commitment, arrangement, or ability to 
obtain same (including any to b§ 
obtained through subagreement(s));

(2) Ability to comply with the 
proposed or required completion 
schedule for the project;

(3) Adequate financial management 
system and audit procedures that 
provide efficient and effective 
accountability and control of all funds, 
property, and other assets;

(4) Satisfactory record of integrity, 
judgement, and performance, including, 
in particular, any prior performance 
under grants and contracts from the 
Federal government; and

(5) Otherwise be qualified and eligible 
to receive a grant under the applicable 
laws and regulations.
(d) D efinitions

For the purpose of awarding grants 
under this Program, the following 
definitions are applicable.

(1) Agricultural program s means those 
activities established or authorized by: 
the Agricultural Act of 1949; the 
Consolidated Farm and Rural 
Development Act; the Agricultural 
Adjustment Act of 1938; the Soil 
Conservation Act; the Domestic 
Allotment Assistance Act; and the Food 
Security Act of 1985;

(2) Awarding o fficia l means the 
Administrator of die Extension Service;

(3) Grant means the award by the 
Administrator to a grantee to assist 
eligible organizations and institutions to 
provide outreach and technical 
assistance to encourage and assist 
socially disadvantaged farmers and 
ranchers to own and operate farms and 
ranches and to participate in 
agricultural programs;

(4) Grantee means the entity 
designated in the grant award document 
as the responsible legal entity to whom 
a grant is awarded;

(5) Peer review panel means the 
appropriate employees of the U.S. 
Department of Agriculture;

(6) Project means the particular 
activity within the scope of the Program 
as identified herein;

(7) Project director means the 
individual who is responsible for 
technical direction of the project, as 
designated by the grantee in the grant 
proposal and approved by the 
Administrator;

(8) Project period means the total time 
approved by the Administrator for 
conducting the proposed project as 
outlined in an approved grant proposal 
or the approved portions thereof;

(9) Socially disadvantaged farmer or 
rancher means a farmer or rancher who 
is a member of a socially disadvantaged 
group; and

(10) Socially disadvantaged group 
means a group whose members have 
been subject to racial or ethnic prejudice 
because of their identity as members of 
a group without regard to their 
individual qualities.
Proposal Preparation

(a) Proposal Cover Page

(1) Title of Proposal
The title of the proposal must be brief 

(80-character maximum) yet represent 
the major thrust of the project.
(2) Other information

Also include the following 
information on the proposal cover page:

(a) Name, address, telephone and fax 
numbers of applicant and project 
director.

(b) Signatures and date. The cover 
page must contain the original 
signatures of the Project Director and 
the Authorized Organizational 
Representative who possesses the 
necessary authority to commit the 
entity’s time and other relevant 
resources.
(b) Project Summary

Each proposal must contain a project 
summary which may not exceed 2 pages 
in length. The project summary should 
contain the following:

(1) Overall project goal(s) and 
supporting objectives;

(2) A brief description of the plans to 
accomplish project goal(s); and

(3) Relevance or significance of the 
project to enhancing the participation of 
socially disadvantaged farmers and 
ranchers in agricultural programs.
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(c) Project Description
The specific aims of the project must 

be included in all proposals. The text of 
the project description may not exceed 
15 pages and must contain the following 
components:
(1) Introduction

A clear statement of the goal(s) and 
supporting objectives of the proposed 
project should preface the project 
description.
(2) Background and Existing Situation

Provide a detailed description giving 
rise to the need for the effort in the 
proposed project.
(3) Objectives

The objectives should be clear, 
complete, and logically arranged 
statements of the project goals with 
specific details of planned 
accomplishments and how such 
accomplishments will advance the goal 
of assisting socially disadvantaged 
farmers and ranchers in obtaining 
information on application and bidding 
procedures, farm management, and 
other essential information to 
participate in agricultural programs.
(4) Procedures

Describe the method of 
implementation or plan of action to be 
utilized in attaining each of the stated 
objectives.
(5) Evaluation

Give specific evaluation objectives 
including impact factors and indicators 
of effectiveness and efficiency in 
accomplishing objectives.
(d) Collaborative Arrangements

If the nature of the proposed project 
requires collaboration or 
subcontractural arrangements with othi 
entities, the applicant must identify th< 
collaborator/subcontractor and provide 
a full explanation of the nature of the 
relationship.
(e) Budget

A budget and a detailed narrative in 
support of the budget is required. Shov 
all funding sources and itemize costs b 
the following line items: personnel 
costs, equipment, material and supplie; 

and all other costs.
Funds may be requested under any o 

the line items listed above provided th<
e item or service for which support is 

requested is identified as necessary for 
successful conduct of the project, is 
allowable under the authorizing 
legislation, the applicable Federal cost 
principles, and is not prohibited under 
any applicable Federal statute. Salaries

of project personnel who will be 
working on the project may be requested 
in proportion to the effort that they will 
devote to the project.
Proposal Submission

(a) What To Submit

An original and two copies of the 
proposal must be submitted. Each copy 
of each proposal must be stapled 
securely in the upper lefthand comer 
(Do Not Bind). All copies of the 
proposal must be submitted in one 
package.
(b) Where and When to Submit

Proposals submitted through regular 
mail must be postmarked by April 26, 
1993, and sent to the address below. 
Hand-delivered proposals must be 
submitted by April 26,1993, to an 
express mail or courier service or 
brought to the following address: 
Extension Service—USD A, Cooperative 
Funds Division, Cotton Annex, 2d Floor 
Mez., 300 12th Street, SW., Washington, 
DC 20250-0900.
Proposal Review, Evaluation, and 
Disposition

(a) Proposal Review
All proposals received will be 

acknowledged. Prior to technical 
examination, a preliminary review will 
be made for responsiveness to this 
solicitation. Proposals that do not fall 
within the solicitation guidelines will 
be eliminated from competition. All 
accepted proposals will be reviewed by 
a peer review panel and recognized 
specialists in the areas covered by the 
proposals received.

Tne peer review panel will be 
selected and organized to provide 
maximum expertise and objective 
judgment in the evaluation of proposals. 
Proposals will be ranked and support 
levels will be recommended by the 
panel(s) within the limitation of total 
funding available in fiscal year 1993.
(b) Evaluation Criteria

In evaluating the proposal, the peer 
review panel will take into account the 
degree to which the proposal 
demonstrates the following:

(1) Responsiveness to the need to 
provide socially disadvantaged farmers 
and ranchers with information on 
application and bidding procedures, 
farm management, and other essential 
information to enhance participation of 
agricultural programs.

(2) Potential for encouraging and 
assisting socially disadvantaged fanners 
and ranchers to own and operate farms 
and ranches and to participate in 
agricultural programs.

(3) Originality, practicality, and 
creativity in developing and testing 
innovative solutions to existing or 
anticipated issues or problems of 
socially disadvantaged farmers and 
ranchers.

(4) Adequacy, soundness and 
appropriateness of the approach to the 
solution of the problem.

(5) Experience, qualifications, 
competence, and availability of 
personnel to direct and carry out the 
project.
(c) Proposal Disposition

When the peer review panel has 
completed its deliberations, the USDA 
program staff, based on the 
recommendations of the peer review 
panel, will recommend to the Awarding 
Official that the project be (a) approved 
for support from currently available 
funds or (b) declined due to insufficient 
funds or unfavorable review.

USDA reserves the right to negotiate 
with the Project Director and/or the 
submitting entity regarding project 
revisions (e.g., reductions in scope of 
work), funding level, or period of 
support prior to recommending any 
project for funding.

A proposal may be withdrawn at any 
time before a final funding decision is 
made. One copy of each proposal that is 
not selected for funding (including 
those that are withdrawn) will be 
retained by USDA for one year, and 
remaining copies will be destroyed.
Supplementary Information

(a) Grant Awards

Within the limit of funds available for 
such purpose, the awarding official 
shall make grants to those responsible, 
eligible applicants whose proposals are 
judged most meritorious under the 
evaluation criteria and procedures set 
forth in this solicitation and application 
guidelines.

The date specified by the awarding 
official as the beginning of the project 
period shall be not later than September
30,1993.

All funds granted under the Program 
shall be expended solely for the purpose 
for which the funds are granted in 
accordance with the approved 
application and budget, the terms and 
conditions of any resulting award, the 
applicable Federal cost principles, and 
the Department's Federal assistance 
regulations.
(b ) Obligation o f the Federal 
Government

Neither the approval of any 
application nor the award of any grant 
commits or obligates the Unitea States
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in any way to provide further support of 
a project or any portion thereof.
(c) Other Applicable Federal Statutes 
and Regulations That A p p ly

Several other Federal statutes and 
regulations apply to grant proposals 
considered for review or grants awarded 
under the Program. These include, but 
are not limited to the following:
7 CFR part lb—USD A Implementation 

of the National Environmental Policy 
Act;

7 CFR part 3—USDA implementation of 
OMB Circular A-129 regarding debt 
collection;

7 CFR part 1.1—USDA implementation 
of the Freedom of Information Act;

7 CFR part 15, Subpart A—USDA 
implementation of title VI of the Civil 
Rights Act of 1964;

7 CFR part 3015—USDA Uniform 
Federal Assistance Regulations, 
implementing OMB directives (i.e., 
Circular Nos. A -l 10, A—21, and A—

122) and incorporating provisions of 
31 U.S.C. 6301-6308 (formerly, the 
Federal Grant and Cooperative 
Agreement Act of 1977, Pub. L. 95- 
224), as well as general policy 
requirements applicable to recipients 
of Departmental financial assistance;

7 CFR part 3016—USDA Uniform 
Administrative Requirements for 
Grants and Cooperative Agreements to 
State and Local Governments;

7 CFR part 3017, as amended—USDA 
implementation of Govemmentwide 
Debarment and Suspension 
(non procurement) and 
Govemmentwide Requirements for 
Drug-Free Workplace (Grants);

7 CFR part 3018—USDA 
implementation of New Restrictions 
on Lobbying. Imposes prohibitions 
and requirements for disclosure and 
certification related to lobbying on 
recipients of Federal contracts, grants, 
cooperative agreements, and loans;

29 U.S.C. 794, section 504— 
Rehabilitation Act of 1973, and 7 CFR 
part 15B (USDA implementation of 
the statute), prohibiting 
discrimination based upon physical 
or mental handicap in Federally 
assisted programs; and 

35 U.S.C. 200 e l seq.—Bayh-Dole Act, 
controlling allocation of rights to 
inventions made by employees of 
small business firms and domestic 
nonprofit organizations, including 
universities, in Federally assisted 
programs (implementing regulations 
are contained in 37 CFR part 401).
Done at Washington, DC, on December 16, 

1992.
Myron D. Johasrud,
A dm inistra tor, Extension Service.
(FR Doc. 93-4163 Filed 2-22-93; 8:45 ami 
BILLING CODE M 10-0B-M
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DEPARTMENT O F TRANSPORTATION

RESEARCH AND SPECIAL 
PROGRAMS ADMINISTRATION

[P reem p tion  D eterm ination  No. P D -2 (R ); 
D ock et No. P D A -5(R )]

Application by National Solid Wastes 
Management Association for a 
Preemption Determination Concerning 
liiinois Environmental Protection 
Agency's Uniform Hazardous Waste 
Manifest

AGENCY: Research a n d  Special Programs 
Administration (RSPA), DOT.
ACTION: Administrative determination 
that the Uniform Hazardous Waste 
Manifest promulgated by the Illinois 
Environmental Protection Agency 
(IEPA) is preempted by the Hazardous 
Materials Transportation Act (HMTA).

Applicant: National Solid Wastes 
Management Association, on behalf of 
its Chemical Waste Transportation 
Institute.

State Requirement Affected: State of 
liiinois Uniform Hazardous Waste 
Manifest, EPA Form 8799-22/ 
il 532.0610.

Applicable Federal requirements: 
Hazardous Materials Transportation Act 
I HMTA). 49 App. U.S.C. 1801 et seq., 
and the Hazardous Materials 
Regulations (HMR), 49 CFR parts 171- 
180 .

Mode Affected: Highway.
SUMMARY: To the extent indicated in this 
decision, the HMTA preempts the 
Illinois requirement that hazardous 
waste generators utilize the State of 
Illinois Uniform Hazardous Waste 
Manifest. EPA Form 8799-22/ 
1L532.0610. and IEPA’s accompanying 
requirements that regulate the 
completion of the IEPA Uniform 
Hazardous Waste Manifest

As a shipping document, tne IEPA 
Uniform Hazardous Waste Manifest is a 
"covered subject’'under 49 App. U.S.C. 
1804(a)(4)(B). as amended by the 
1 lazardous Materials Transportation 
Uniform Safety Act of 1990 (HMTUSA), 
Pub L. 101-615. The IEPA Uniform 
Hazardous Waste Manifest is not 
‘substantively the same as” the Federal 
Uniform Hazardous Waste Manifest, as 
required by the HMTA in order for the 
IEPA Uniform Hazardous Waste 
Manifest to be an acceptable 
substitution for the Federal Uniform 
Hazardous Waste Manifest.

The Federal regulations, 49 CFR 
107.202,171.3(c)(3), and 172.205 state 
that State requirements for hazardous 
waste manifests that differ from, or are 
in addition, to Federal requirements are 
preempted by Federal law. This explicit

declaration of Federal preemption of 
non-uniform local requirements with 
regard to hazardous waste manifests is 
indicative that a State’s varying the 
Federal Uniform Hazardous Waste 
Manifest’s requirements does not meet 
the “substantively the same as” test and 
thus is preempted under the HMTA.

The Resource Conservation and 
Recovery Act of 1976 (RCRA), as 
amended, 42 U.S;C. 6901 et seq., 
requires EPA to consult with the 
Secretary of Transportation to establish 
standards applicable to the 
transportation of hazardous wastes. 42 
U.S.C. 6823. RCRA specifically requires 
EPA to consult with the Secretary of 
Transportation with regard to the 
requirements of the hazardous waste 
manifest system. 42 U.S.C. 6923(a)(3). 
Furthermore, any regulations 
promulgated by EPA concerning 
hazardous wastes subject to the HMTA 
and the HMR must be consistent with 
the requirements and limitations of the 
HMTA and the HMR. 42 U.S.C. 6923(b).

Concerning an EPA-approved State 
hazardous waste program, EPA 
regulations state that if “an approved 
State program that has a greater scope of 
coverage than required by Federal law, 
the additional coverage is not part of the 
Federally approved program.” 40 CFR 
271.1(i)(2). Furthermore, since EPA’s 
regulations concerning hazardous Waste 
manifests are required to be consistent 
with the HMTA and the HMR, an 
inconsistent State Uniform Hazardous 
Waste Manifest, included in an EPA- 
approved State hazardous waste 
program, is not “otherwise authorized” 
by Federal law. The IEPA Uniform 
Hazardous Waste Manifest, therefore, is 
not “otherwise authorized” by Federal 
iaw and thus is not excluded from 
preemption under the HMTA.
FOR FURTHER INFORMATION CONTACT: 
Edward H. Bonekemper, HI, Assistant 
Chief Counsel, Hazardous Materials 
Safety & Research and Technology Law, 
Research and Special Programs 
Administration, U.S. Department of 
Transportation, Washington, DC 20590— 
0001 (Tel. No. (202) 366-4400).
I. Application for Preemption 
Determination

The April 12,1990 petition of the 
National Solid Wastes Management 
Association (NSWMA), on behalf of its 
Chemical Waste Transportation Institute 
(CWTI), sought an administrative 
determination that the IEPA’s Uniform 
Hazardous Waste Manifest was 
inconsistent with the HMTA and the 
HMR. Due to a statutory change in the 
HMTA, which directly affected the 
regulatory implementation of the 
HMTA’s preemption provisions on June

12,1992, NSWMA resubmitted its 
application for an administrative 
determination that the HMTA preempts 
the Uniform Hazardous Waste Manifest 
promulgated by IEPA. (The applicant is 
referred to as “CWTI” in the balance of 
this decision.)
A. Relevant EPA and IEPA’s 
Requirem ents fo r  the Transportation of 
H azardous W astes

RCRA grants EPA the authority to 
issue guidelines to assist States in 
developing their own Federally 
authorized hazardous wastes programs. 
RCRA requires, among others, that State 
hazardous waste programs be 
“equivalent to the Federal program . . 
[and] consistent with the Federal or 
State programs applicable in other 
States . . in order for a State to be 
authorized to administer its own 
hazardous waste program. 42 U.S.C. 
6926. Under EPA’s regulations 
specifically pertaining to a State’s use of 
a uniform hazardous waste manifest as 
part of the State’s authorized program,
“. . . the State RCRA program must 
require the use of EPA Manifest Forms 
8700-22 and 8700-22A . . .” 40 CFR 
271.6(d). "Manifest” is defined by 
RCRA to mean the “form used for 
identifying the quantity, composition, 
and the origin, routing, and destination 
of hazardous waste during its 
transportation from the point of 
generation to the point of disposal, 
treatment, or storage.” 42 U.S.C. 
6903(12). The manifest form is an 
essential part of the manifest system 
about which the EPA must consult with 
the Secretary of Transportation prior to 
promulgating regulations with regard to 
the transportation of hazardous waste.

IEPA requires that the IEPA Uniform 
Hazardous Waste Manifest be utilized 
for all shipments of hazardous wastes 
originating in Illinois and being 
transported to a State that does not print 
or supply the IEPA Uniform Hazardous 
Waste Manifest. The generator of the 
hazardous waste must complete and 
certify the manifest as accurate. The 
transporter of the hazardous waste must 
acknowledge receipt of the waste 
described on the manifest and assure 
that the manifest accompanies the waste 
during transportation. The transporter 
must assure that the receiving facility or 
subsequent transporter acknowledges 
receipt of the shipment. Finally, the 
transporter must assure that both the 
generator and receiving facility receive 
a copy of the manifest, and also retain 
a copy of the manifest for its own 
rocords

The IEPA Uniform Hazardous Waste 
Manifest system diverges from the 
Federal Uniform Hazardous Waste
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Manifest requirements in two distinct 
areas. First, under EPA’s and DOT’S 
regulations, a generator who transports, 
or offers for transportation, hazardous 
waste must prepare a Federal Uniform 
Hazardous Waste Manifest in 
accordance with the regulations 
promulgated by EPA. 40 CFR 262.20, 49 
CFR 172.205(a), The relevant 
requirements for the completion of the 
Federal Uniform Hazardous Waste 
Manifest require that the total quantity 
of hazardous waste being transported be 
entered in Item 13 of the Federal 
Uniform Hazardous Waste Manifest. 40 
CFR part 262, Appendix. However, the 
corresponding item on the IEPA 
Uniform Hazardous Waste Manifest 
instructs the preparer to enter the 
quantity without using fractions or 
decimals; thus, the quantity described 
must be rounded to the nearest whole 
number.

Second, the Federal Uniform 
Hazardous Waste Manifest requires the 
use of a continuation sheet, EPA Form 
8700-22A, if  more space is necessary to 
complete the information required for 
EPA Form 8700-22. 40 CFR 262.20(a). 
EPA regulations require a generator to 
use EPA Form 8700-22A, the 
continuation sheet, when more than two 
transporters are to be used to transport 
the hazardous wastes or more space is 
needed to complete the section 
pertaining to the DOT description and 
related information. 40 CFR part 262, 
appendix. However, the IEPA Uniform 
Hazardous Waste Manifest prohibits the 
use of a continuation sheet when more 
space is needed to record the 
information required to complete the 
manifest. Rather, a generator must 
complete a second separate IEPA 
Uniform Hazardous Waste Manifest 
form when the generator otherwise 
would have utilized a continuation 
sheet under the Federal requirements. 
Therefore, IEPA adopted a procedure 
distinct from the one established bv 
EPA. ’

It should be noted that CWTTs initial 
petition for an inconsistency ruling 
included a third issue. IEPA’s 
instructions with regard to the IEPA 
Uniform Hazardous Waste Manifest had 
“jrccfed generators to use ‘‘1", instead 
of "G”, to indicate gallons and " 2 ” 
f®tb0r than "Y ”, to indicate cubic yards. 
G and **Y” are required Federal 

abbreviations for completion of the 
Federal Uniform Hazardous Waste 
Manifest. CWTI had petitioned DOT to 
ku restriction on the allowable 

abbreviations preempted under the 
HMTA. Subsequent to CWTTs 
apphcation for an inconsistency ruling, 

A reprinted its Uniform Hazardous 
waste Manifest form to allow the

abbreviations specified under the 
Federal regulations. Because this 
particular concern raised by CWTI is no 
longer an issue, it will not addressed in 
this decision.
B. A pplication o f  the HMTA and the 
HMB to H azardous W astes

"The term [hazardous materials] 
includes . . . hazardous w astes,. .
49 CFR 171.8 (as amended November 5, 
1992, 57 FR 52930,52935). See also "No 
person may offer for transportation or 
transport a hazardous w aste. . .in  
interstate or intrastate commerce except 
in accordance with the requirements of 
(the HMR]." 49 CFR 171.3(a). RCRA 
specifically directs that EPA’s 
regulations applicable to transporters of 
hazardous wastes "shall be consistent 
with the requirements o r ’ the HMTA 
and the HMR. 42 U.S.C. 6923(b). (For 
purposes of thé HMR, a hazardous waste 
also is a "hazardous substance" when 
the contents of a single package equal or 
exceed the "reportable quantity" for that 
hazardous substance. 49 CFR 171.8 and 
172.101, Appendix A.)

The HMR include requirements for 
hazardous waste manifests. First, the 
HMR address the acceptable format of 
the Federal Uniform Hazardous Waste 
Manifest. The HMR require that EPA 
Form 8700-22 be used as the Federal 
Uniform Hazardous Waste Manifest 
form. If  EPA Form 8700-22 does not 
provide adequate space for the 
completion of the IXDT description, or 
other informational requirements, the 
HMR require EPA Form 8700-22A, the 
Federal Uniform Hazardous Waste 
Manifest Continuation Sheet, to be used 
to complete the manifest. 49 CFR 
172.205(a). The HMR also specifically 
authorize the use of continuation sheets 
as part of shipping papers required for 
the transportation of hazardous 
materials. 49 CFR 172.201(c).

Second, the HMR instruct the 
generator to complete the Federal 
Uniform Hazardous Waste Manifest in 
accordance with EPA’s regulations 
governing the Uniform Hazardous Waste 
Manifest. 49 CFR 172.205(b).
Concerning the forms to be used by the 
preparer of the manifest, EPA’s 
regulations parallel the HMR by 
requiring the use of EPA Form 8700-22 
and EPA Form 8700—22A as the 
acceptable Federal Uniform Hazardous 
Waste Manifest forms. 40 CFR 262.20(a); 
40 CFR part 262, Appendix. Both EPA’s 
regulations and the HMR demonstrate 
that continuation sheets are an integral 
part of the overall Federal Uniform 
Hazardous Waste Manifest scheme.

Third, the HMR address the 
acceptable informational items to be 
entered onto the Federal Uniform

Hazardous Waste Manifest by requiring 
the manifest preparer to comply with 
EPA’s regulations. EPA requires the 
completion of the manifest and 
continuation sheets, if any are needed, 
to be in accordance with toe 
instructions contained in the Appendix 
to 40 CFR part 262. 40 CFR 262.20(a). 
EPA’s regulations, concerning the 
reporting of toe quantity of hazardous 
waste being transported, require the 
total quantity of waste described on the 
Federal Uniform Hazardous Waste 
Manifest to be entered onto the 
manifest. 40 CFR part 262, appendix, 
item 13. Furthermore, the HMR, in 
describing the requirements of the 
shipping description of a hazardous 
material on the Federal Uniform 
Hazardous Waste Manifest, require the 
inclusion of the total quantity of the 
waste to appear adjacent to the shipping 
description. 49 CFR 172.202(c).
C. CWTTs Petition and Public N otice

CWTTs petition argues that EEPA's 
Uniform Hazardous Waste Manifest is 
preempted by Federal law because it 
constitutes an "obstacle” to the 
achievement and execution of the 
HMTA and the HMR and because "dual 
compliance" with both IEPA and 
Federal Uniform Hazardous Waste 
Manifest requirements is not possible. 
Furthermore, CWTI asserts that IEPA’s 
Uniform Hazardous Waste Manifest is 
explicitly preempted by the HMTA as a 
"covered subject" which is not 
"substantively the same as” the Federal 
Uniform Hazardous Waste Manifest.

CWTI relies primarily upon the 
HMTA and the HMR provisions which 
preempt non-Federal requirements 
regarding the "preparation; execution, 
and use of shipping documents 
pertaining to hazardous materials and 
requirements respecting the number, 
content, and placement of such 
documents" which are not 
"substantively the same as" the Federal 
requirements. 4 9  App. U.S.C. 
1 8 0 4 (a )(4 )(A ) , 4 9  CFR 1 0 7 .2 0 2 .  CWTI 
asserts that the IEPA Uniform 
Hazardous Waste Manifest is not 
excepted from preemption under the 
HMTA because the IEPA Uniform 
Hazardous Waste Manifest is not 
"otherwise authorized" by Federal law. 
CWTI elaborates upon its argument by 
stating that the IEPA Uniform 
Hazardous Waste Manifest fails to 
withstand the Federal preemption 
standards defined in 4 9  App. U.S.C 
1 8 1 1 (a )  and 4 9  CFR 1 0 7 .2 0 2 (b ) . These 
preemption standards are: (1) the 
impossibility of "dual compliance" with 
both Federal and non-Federal 
requirements, and (2) the non-Federal 
requirement constitutes an "obstacle" to
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the achievement and the execution of 
the HMTA or the HMR.

On April 30,1990, RSPA published a 
Public Notice and Invitation To 
Comment on CWTI’s Inconsistency 
Ruling Application (IRA-51). On May
16,1991, due to the 1990 amendments 
to the HMTA, advisory inconsistency 
rulings were changed to legally binding 
preemption determinations. 
Consequently, CWTI resubmitted its 
application and requested a preemption 
determination concerning the same 
issues raised in its original petition. 
RSPA published a Public Notice and 
Invitation To Comment on CWTI’s 
current application on July 21,1992. 57 
FR 32360. On September 25,1992,
RSPA published a Public Notice 
Extending Rebuttal Comment Period to 
clarify the fact that comments 
previously submitted on CWTI’s IRA-51 
application would be considered 
together with any comments submitted 
on CWTI's current application, PDA- 
5(R). 57 FR 44402.

In response to these Notices, three 
industry associations, nineteen 
companies and one university 
submitted-comments in support of 
preemption. The IEPA, the Illinois 
Attorney General, and the 
Massachusetts Executive Office of 
Environmental Affairs, on behalf of the 
International Hazardous Waste Manifest 
Coordinators Group (IHWMCG), 
opposed the petition. One commenter 
did not address the issues raised in the 
petition. CWTI and IEPA submitted 
rebuttal comments. IEPA responded to 
select commenters and CWTI in 
particular. All of these comments are 
summarized in Part in below.
II. Preemption Under the HMTA

The HMTA was enacted to give DOT 
greater authority “to protect the Nation 
adequately against the risks to life and 
property which are inherent in the 
transportation of hazardous materials in 
commerce.” 49 App. U.S.C. § 1801. It 
replaced “a patchwork of state and 
federal laws and regulations concerning 
hazardous materials with a scheme of 
uniform, national regulations.”
Southern Pac. Transp. Co. v. Public 
Serv. Comm’n o f  N evada, 909 F.2d 352, 
353 (9th Cir. 1990).

As enacted in 1975, the HMTA 
preempted “any requirement, of a State 
or political subdivision thereof, which 
is inconsistent with any requirement set 
forth in {the HMTA], or in a regulation 
issued under {the HMTA].” HMTA, Pub. 
L. 93-633, Section 112(a), 88 Stat. 2161 
(1975) (amended 1990, see  49 App. 
U.S.C. 1811(a)). This provision was 
intended by Congress “to preclude a 
multiplicity of State and local

regulations and the potential for varying 
as well as conflicting regulations in the 
area of hazardous materials 
transportation. ” S. Rep. No. 1192 ,93rd 
Cong,, 2d Sess. 37 (1974), as quoted in 
Inconsistency Ruling-2 (IR-2) (State of 
Rhode Island Rules and Regulations 
Governing the Transportation of 
Liquefied Natural Gas and Liquefied 
Propane Gas, etc.), 44 FR 75566, 75567 
(Dec. 20,1979),

In 1976, DOT’S Materials 
Transportation Bureau (MTB, whose 
responsibilities are now delegated to 
RSPA’s Associate Administrator for 
Hazardous Materials Safety) published 
procedieres to implement die 
preemption language of the HMTA by 
providing for the issuance of 
inconsistency rulings. Inconsistency 
rulings, while advisory in nature, were 
an alternative to litigation for a 
determination of the relationship of 
Federal and State or local relationships, 
and also a possible “basis for an 
application for a waiver under the 
HMTA.” Id. RSPA’s procedures for 
issuing inconsistency rulings 
incorporated the following criteria for 
determining whether a State or local 
requirement was inconsistent with, and 
thus preempted by, the HMTA:

(1) Whether compliance with both the 
State or political subdivision requirement 
and the Act or the regulations issued under 
the Act is possible: and

(2) The extent to which the State or 
political subdivision requirement is an 
obstacle to the accomplishment and 
execution of the Act and the regulations 
issued under the Act.

41 FR 38167, 38171 (Sept. 9,1976); 49 
CFR 107.209(c) (Oct. 1,1990 ed.). These 
“dual compliance” and “obstacle” 
criteria, respectively, are based on 
United States Supreme Court decisions 
on preemption. H ines v. Davidowitz,
312 U.S. 52 (1941); Florida Lim e & 
A vocado Growers, Inc. v. Paul, 373 U.S. 
132 (1963); R ayv. Atlantic R ichfield, 
Inc., 435 U.S. 151 (1978).

In 1980, a preemption provision 
relating to hazardous wastes was added 
to the HMR. Subsection (c) of 49 CFR 
171.3, unchanged to the present, states 
that:

With regard to hazardous waste subject to 
[the HMR], any requirement of a state or its 
political subdivision is inconsistent with [the 
HMR] if it applies because that material is a 
waste material and applies differently from 
or in addition to the requirements of [the 
HMR] concerning—

(1) Packaging, marking, labeling, or 
placarding;

(2) Format or contents of discharge reports 
(except immediate reports for emergency 
response): and

(3) Format or contents of shipping papers, 
including hazardous waste manifests.

45 FR 34560, 34586 (May 22,1980). J 
In the preamble to the final rule, RSPA 
stated that “Section 171.3(c) does not 
list all the conditions under which it 
might view a State or local law as 
’inconsistent.’” 45 FR at 34567.

The preemption provision in the 
HMTA was expanded in HMTUSA, in 
which Congress found that uniform 
Federal standards for the transportation 
of hazardous materials were “necessary 
and desirable” to solve the problem 
that:

. . .  many States and localities have 
enacted laws and regulations which vary 
from Federal laws and regulations pertaining 
to the transportation of hazardous materials, 
thereby creating the potential for 
unreasonable hazards in other jurisdictions 
and confounding shippers and carriers which 
attempt to comply with multiple and 
conflicting registration, permitting, routing, 
notification, and other regulatory 
requirements.

Pub. L. 101-615, Section 2(3), 49 App. 
U.S.C. 1801 note.

“[Ulniformity was the linchpin in the 
design o f ’ the 1990 HMTUSA 
amendments. C olorado Pub. Util. 
Comm’n v. Harmon, 951 F.2d 1571, 
1575 (10th Cir. 1991). The HMTA 
provides that, “unless otherwise 
authorized by Federal law” or unless a 
waiver of preemption is granted by 
DOT, “any requirement of a State or 
political subdivision or Indian tribe is 
preempted” when:

(1) compliance with both the State or 
political subdivision or Indian tribe 
requirement and any requirement of [the 
HMTA) or of any regulation issued under 
[the HMTA] is not possible,

(2) the State or political subdivision or 
Indian tribe requirement as applied or 
enforced creates an obstacle to the 
accomplishment and execution of [the 
HMTA] or the regulations issued under (the 
HMTAJ. dr

(3) it is preempted under section 1804(a)(4) 
[describing the five “covered subject" areas]
. . . or section 1805(b) (with respect to 
highway routing requirements]. . ,

Section 1811(a) adopted the “dual 
compliance” and “obstacle” criteria and 
also provided for preemption when non- 
Federal requirements in five “covered 
subject” areas are not “substantively the 
same as” the HMTA or the HMR (or 
“otherwise authorized by” Federal law). 
49 App. U.S.C. 1804(a)(4). The five

(i) The designation, description, and 
classification of hazardous materials.

(ii) The ¡lacking, repacking, handling,
labeling, marking, and placarding of 
hazardous materials. ,

(iii) the preparation, execution, and use oi 
shipping documents pertaining to hazardous 
materials and requirements respecting the
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number, content, and placement of such 
documents.

(iv) The written notification, recording, 
and reporting of the Intentional release in 
transportation of hazardous materials.

(v) The design, manufacturing, fabrication, 
marking, maintenance, reconditioning, 
repairing, or testing of a package or container 
which is represented, marked, certified, or 
sold as qualified for use in the transportation 
of hazardous materials.

In a final rule published in tire 
Federal Register on May 13,1992 (57 
FR 20424,20428), RSPA defined 
"substantively the same” to mean 
"conforms in every significant respect to 
the Federal requirement. Editorial and 
other similar de minimis changes are 
permitted." 49 CFR 107.202(d).

The 1990 amendments to the HMTA 
also authorize any "directly affected" 
person to apply to the Secretary of 
Transportation for a determination 
whether a State, political subdivision or 
Indian tribe requirement is preempted 
by the HMTA, 49 App. U.S.C.
1811(c)(1). This administrative 
determination replaced RSPA’s process 
for issuing inconsistency rulings. The 
Secretary of Transportation has 
delegated to RSPA the authority to make 
determinations of preemption, except 
for those concerning highway routing 
(which were delegated to the Federal 
Highway Administration 49 CFR 
1.53(b)). Under RSPA’s regulations, 49 
CFR 107.201-107.211, preemption 
determinations are issued by RSPA's 
Associate Administrator for Hazardous 
Materials Safety.

Preemption determinations do not 
address issues of preemption arising 
under the Commerce Clause of the 
Constitution or under statutes other 
than the HMTA unless it is necessary to 
do so in order to determine whether a 
requirement is "otherwise authorized by 
Federal law," A State, local or Indian 
tribe requirement is not “otherwise 
authorized by Federal law” merely 
because it is not preempted by another 
Federal statute. Colorado Pub. UtiL 
Comm’n. v. Harmon, 951 F.2d at 1581 
n,10.

In making determinations regarding 
preemption under the HMTA, RSPA is 
guided by the principles and policy set 
forth in Executive Order No. 12,612, 
entitled “Federalism” (52 FR 41685,
Oct. 30,1987). Section 4(a) of that 
Executive Order authorizes preemption 
of State laws only when a statute 
contains an express preemption 
provision, there is other firm and 
palpable evidence of Congressional 
intent to preempt, or the exercise of 
State authority directly conflicts with 
fflsexsrdsfl of Federal authority. The 
HMTA contains express preemption

provisions, which RSPA has 
implemented through its regulations.
III. Public Comments
A . Comments Supporting Preemption

The nineteen com mentors who 
support CWTTs petition argue that 
IEPA’s Uniform Hazardous Waste 
Manifest is “inconsistent" with the 
HMTA and the HMR and thus fails the 
preemption test of 49 App. U.S.C. 
1804(a)(4). It should be noted that, due 
to the consolidation of the comments 
submitted regarding CWTTs application 
for an inconsistency ruling and its 
subsequent application for a preemption 
decision, some of toe language utilized 
in the comments refers to the HMTA’s 
preemption standards prior to the 1990 
HMTUSA amendments.

Some commenters elaborate upon 
their view that IEPA’s Uniform 
Hazardous Waste Manifest requirements 
are “inconsistent” with Federal 
requirements. Safety-Kleen and the 
National Tank Truck Carriers, Inc. 
(NTTC) are two such commenters. Both 
commenters state that the IEPA 
requirements attempted to regulate a 
“covered subject" under the HMTA and 
that the IEPA’s variations on the Federal 
Uniform Hazardous Waste Manifest are 
“substantive." Safety-Kleen cites the 
fact that DOT and EPA Uniform 
Hazardous Waste Manifest regulations 
complement each other and that IEPA’s 
requirements, which expand upon the 
Federal requirements, constitute 
variations that are not "substantively 
the same" as the Federal Uniform 
Hazardous Waste Manifest system. 
NTTC contends that IEPA’s limitations 
are not only contrary to the Federal 
Uniform Hazardous Waste Manifest 
system, but are also of a substantive 
nature that are "unacceptable in terms 
of enforcement" since many people 
involved in the transportation industry 
may not be trained as to the distinctions 
of the IEPA Uniform Hazardous Waste 
Manifest

Furthermore, two commenters 
contend that IEPA’s Uniform Hazardous 
Waste Manifest, as a  "covered subject," 
is not “otherwise authorized" by 
Federal law, and thus is not excepted 
from preemption under the HMTA 
pursuant to 49 App. U.S.C. 1804(a)(4). 
They respond to the commenters 
opposing the petition who assert that 
the IEPA Uniform Hazardous Waste 
Manifest is authorized by Federal law. 
The specific Federal law at issue is 
RCRA. The Hazardous Materials 
Advisory Council (HMAC) notes that 
IEPA’s Uniform Hazardous Waste 
Manifest could not be protected by 
RCRA from preemption under the

HMTA because EPA, the agency 
implementing RCRA, “lacked authority 
to resolve preemption issues under the 
HMTA and, . .  such matters [are] 
reserved to DOT." Safety-Kleen agrees 
with HMAC’b assertion by indicating 
that EPA’s regulation of hazardous 
wastes subject to the HMTA must be 
consistent with the HMTA. 42 U.S.G 
6923.

HMAC cites a recent EPA 
interpretation of EPA’s power to 
authorize a State to operate its own 
hazardous waste program as authority 
for the argument that EPA is not 
empowered by RCRA to decide 
preemption issues under the HMTA. 
Citing 57 FR 32726 (July 23,1992), 
HMAC emphasizes and supports EPA’s 
specific comments that preemption 
issues under the HMTA are to be 
resolved through the procedures DOT 
had established for inconsistency 
rulings.

Ten of the supporting commenters 
explain that completion of IEPA’s 
Uniform Hazardous Waste Manifest has 
created numerous obstacles to the 
achievement and execution of the 
HMTA and the HMR. The American 
Trucking Association (ATA) asserts that 
the preeminent purpose of a nationally 
uniform hazardous waste manifest , 
system, as envisioned by the HMTA, 
was to promote safety in the transport 
of hazardous wastes. Price Trucking 
Corporation contends that "the uniform 
hazardous waste manifest is a key 
component in the overall safe 
management of hazardous wastes [and] 
the confusion created by [IEPA’s] 
regulations has a detrimental effect on 
the safe management of hazardous 
waste. . .

The commenters echo one another’s 
concern that a multiplicity of 
requirements would undermine the safe 
transport of hazardous wastes. Chemical 
Waste Management, Inc. states that 
differences between IEPA’s 
requirements and Federal regulations 
“create confusion on the part of 
shippers and carriers of hazardous 
waste and reduce the effectiveness of 
the [HMR]." Furthermore, NTTC 
expresses its concern that emergency 
response personnel may be burdened by 
having to “decipher" a non- 
standardized hazardous waste manifest 
NTTC states that “not only would time 
be lost but an error or misinterpretation 
[of a non-uniform manifest] could be 
life-threatening."

Various commenters contend that a 
goal of the HMTA is the efficient 
transport of hazardous materials. HMAC 
relies upon inconsistency rulings that 
determined that State requirements for 
additional documentation, beyond the
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Federal requirements, create potential 
delays in transportation. ER-2,44 FR 
75566 (Dec. 20,1979); IR -3 ,46 FR 
18918 (Mar. 26,1981); IR-3 (A), 47 FR 
18457 (Apr. 29,1982); IR -6 ,48 FR 760 
(Jan. 6,1983); IR -16 ,49 FR 20872 (May 
20,1985); IR-22, 52 FR 46574 (Dec. 8, 
1987).

ATA buttresses HMAC’s argument 
that the IEPA requirements lead to an 
inefficient hazardous waste 
transportation system by stating that the 
time necessary to obtain, complete, and 
check two sets of hazardous waste v 
manifests “is in direct conflict with the 
provisions of 49 C.F.R. § 177,853 that 
mandate that highway shipments of 
hazardous materials [wastes] be 
transported without unnecessary 
delay.” ATA further relies on IR-22, 
which stated, . .  hazardous materials 
transportation delays . . .  constitute an 
independent basis for finding [nbn- 
Federal regulations] to be inconsistent 
with the HMR.” 52 FR at 46584.

The University of Washington asserts 
that IEPA’s prohibition against the use 
of continuation sheets is an “obstacle”. 
It contends that one shipment may 
involve a multitude of wastes and the 
“continuation sheet was developed 
specifically to allow flexibility to 
manifest large shipments under a single 
manifest number.” Thus, to forbid 
continuation sheets would require the 
use of an “inordinate number” of 
manifests. The NTTC agrees and states 
that a rejection of the concept of a 
continuation sheet is "tantamount to a 
rejection of the paper trail tracking 
concept” and constitutes an “obstacle” 
to the accomplishment of the HMTA. 
Furthermore, ATA relies upon IR-8 
(Appeal), 52 FR 13000 (April 20,1987), 
to note that, in regard to applying the 
“obstacle” test, RSPA has determined 
that there is no de m inimis  exception to 
the test because thousands of 
jurisdictions could impose de minimis  
information requirements.

Twelve commenters state that they 
believe “dual compliance” with the 
IEFA and Federal requirements is not 
possible. The most frequently cited 
aspect of the IEPA’s requirements that 
allegedly makes “dual compliance” 
impossible is the IEPA prohibition 
against using a continuation sheet. 
NTTC concisely states that “should a 
generator comply with the Federal 
manifesting requirement with the use of 
a continuation sheet, it would violate 
Illinois’ requirements.”

The University of Washington 
reiterates the impossibility of “dual 
compliance” when more than two 
transporters are used. It states that one 
premise for the use of continuation 
sheets was to facilitate the

documentation of subsequent 
transporters because the Federal 
Uniform Hazardous Waste Manifest,
EPA Form 8700-22, only refers to 
transporter “1” and “2.” However, the 
University contends, that without use of 
a continuation sheet, the Federal 
Uniform Hazardous Waste Manifest will 
have to be defaced in order to properly 
refer to subsequent transporters.

HMAC refers to the impossibility of 
following both IEPA and Federal 
requirements because IEPA restricts the 
allowable unit entries in item 13 of the 
IEPA Uniform Hazardous Waste 
Manifest, with regard to the total 
quantity of hazardous waste being 
transported. IEPA specifically forbids 
the use of decimals or fractions in 
supplying this information, whereas 
there is no similar Federal limitation. 
Buffalo Fuel Corporation states that 
peculiar State requirements, such as 
IEPA’s, create “confusion and 
unintentional non-compliance” with the 
manifesting requirements. Furthermore, 
Buffalo Fuel projected that if this system 
of non-uniformity were to continue, “it 
will be virtually impossible to comply 
with both state . . .  and federal 
requirem ents.,..”
B. Comments Opposing Preemption

IEPA, the Illinois Attorney General 
and the Massachusetts Executive Office 
of Environmental Affairs, on behalf of 
the International Hazardous Waste 
Manifest Coordinators Group 
(IHWMCG), a multi-State hazardous 
waste professional staff association, 
submitted comments opposing CWTI’s 
preemption application. The 
commenters, while specifically 
addressing the instant preemption 
application, raised issues presented in 
CWTI’s application that allegedly exist 
in the hazardous waste industry in other 
States as well.

IEPA and the Illinois Attorney 
General assert that CWTI lacks standing 
to petition for a preemption 
determination. The Illinois Attorney 
General acknowledges that 49 C.F.R.
§ 107.203 allows any person “affected” 
to bring a petition; however, the 
Attorney General relies upon case law 
that stands for the premise that an 
organization can only bring suit on 
behalf of its members if they “have been 
injured in fact. . .” Simon v. Eastern 
Kentucky Welfare Rights Organization, 
426 U.S. 26 (1976). Both commenters 
argue that CWTI fails to meet this 
threshold requirement because CWTI 
represents transporters who are not 
“affected” by the Uniform Hazardous 
Waste Manifest since generators must 
supply and complete the information 
requested on a manifest.

Beyond the threshold standing 
requirement, the commenters address 
the specific issues raised by CWTI in its 
petition. The Illinois Attorney General, 
IEPA and the IHWMCG contend that the 
IEPA Uniform Hazardous Waste 
Manifest is not an “obstacle” to the 
achievement and execution of the 
HMTA and the HMR and that, 
furthermore, “dual compliance” with 
both IEPA and Federal requirements is 
possible. In support of these assertions, 
the IHWMCG states that IEPA is “more 
stringent in its requirements” and thus 
the IEPA Uniform Hazardous Waste 
Manifest helps to “simplify the 
completion of the manifest form and 
avoid confusion and error. . . .” IEPA 
also believes that full compliance is 
possible because other sections are 
provided on the IEPA Uniform 
Hazardous Waste Manifest to note 
discrepancies contained within the 
manifest form.

IEPA notes that, in regard to its 
decision to prohibit the use of decimals 
or fractions in reporting the total 
quantity of hazardous wastes being 
transported, the Federal regulations “do 
not comment on the use of decimals or 
fractions.” Furthermore, IEPA 
acknowledges that although its 
requirements “may be more restrictive 
than Federal regulations, they do not 
conflict with them.” The Illinois 
Attorney General and IHWMCG support 
IEPA’s view.

The IHWMCG states that the IEPA 
Uniform Hazardous Waste Manifest 
“represents. . . [an] interpretation of 
federal guidelines. . .” and lends IEPA 
support in acknowledging that many 
other States diverge from Federal 
Uniform Hazardous Waste Manifest 
requirements. IHWMCG elaborates on 
this point by stating that “many states 
require the use of whole number 
reporting. . . [and] many states besides 
Illinois require the use of a second 
manifest. . .”

In addressing the issue of whether the 
IEPA Uniform Hazardous Waste 
Manifest is “otherwise authorized” by 
Federal law, IEPA and IHWMCG cite an 
April 30,1987 letter from Carolyn 
Barley, EPA Office of Solid Waste and 
Emergency Response, as approval for 
IEPA’s decision to eliminate the use of 
continuation sheets. The letter 
expressed EPA’s view of IEPA’s 
decision to require the use of a secona 
Uniform Hazardous Waste Manifest as 
consistent with the Federal program. 
IEPA and IHWMCG refer to the 
curtailment of errors, Illinois' data entr> 
system, and “common business 
practice” as decisive in IEPA’s decision 
to disallow both the use of continuation 
sheets and fractions or decimals in the
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reporting of the total quantity of 
hazardous wastes being transported.
C. Rebuttal Comments

In rebuttal, CWTI disputes the 
opposing commenters’ assertion that the 
IEPA Uniform Hazardous Waste 
Manifest is not an "obstacle" to the 
accomplishment and the execution of 
the HMTA and the HMR. CWTI states 
that the IEPA Uniform Hazardous Waste 
Manifest contradicts the Federal 
Uniform Hazardous Waste Manifest and 
that its very nature makes "dual 
compliance" with the Federal 
requirements impossible. CWTI charges 
that IEPA’s interest in maintaining its 
present record-keeping system cannot 
justify its Uniform Hazardous Waste 
Manifest being inconsistent with the 
HMTA and the HMR.

CWTI addresses the opposing 
commenters' challenge to CWTI’s 
standing to petition RSPA for a 
preemption determination. First, relying 
on Hunt v. Washington State Apple  
Advertising Com m ’n, 432 U.S. 333 
(1977), and Worth v. Seldin, 422 U.S.
490 (1975), CWTI counters their 
argument by stating that an association 
does have standing to represent its 
members if one of its members has 
standing to assert its own rights as an 
individual. Second, CWTI asserts that 
its members are "affected" by the IEPA 
Uniform Hazardous Waste Manifest 
because its members are now being 
required to utilize the IEPA Uniform 
Hazardous Waste Manifest CWTI also 
contends its members are "affected” 
because IEPA’s prohibition against the 
use of fractions or decimals in the 
reporting of the total quantities of 
hazardous wastes being transported will 
result in the "rounding up" of the total 
quantities its members transport. 
Consequently, CWTI asserts that this 
“rounding up" of the total quantity 
would impose additional costs upon 
transporters in the States that levy taxes 
based upon the quantity of waste 
moved.

CWTI agrees with HMAC's assertion 
that IEPA’s Uniform Hazardous Waste 
Manifest is not "otherwise authorized" 
by Federal law because it is in direct 
conflict with the EPA’s regulations 
governing hazardous materials 
transportation. CWTI cites 40 CFR 
271.4(c), which requires State hazardou 
waste programs to be consistent with 
similar hazardous waste programs 
established by other States. CWTI also 
cites 40 CFR 271.10(h), which requires 
Mate hazardous waste programs to be 
consistent with the HMTA. In a final 
Point, CWTI notes that DOT, not EPA, 
jias the authority to determine if a non- 
reaeral requirement is an acceptable

deviation from the Federal Uniform 
Hazardous Waste Manifest.

CWTI notes that the "rounding” of 
numbers to the nearest whole number 
would pose yet another "obstacle" to 
the accomplishment and execution of 
the HMTA and the HMR because 
"accuracy would be discouraged in 
Federal data collection activities." In 
particular, CWTI indicates that the EPA 
biennial report and the figures used by 
EPA in its Capacity Assurance Plans 
will suffer because of IEPA’s prohibition 
of the use of fractions and decimals in 
reporting the total quantity of hazardous 
wastes being transported.
D. Supplemental Rebuttal Comments

IEPA addresses CWTI’s assertion that 
the "rounding" of numbers foils the 
"obstacle” test because it would 
frustrate Federal data reports. IEPA 
states that only a small percentage of the 
hazardous wastes generated must be 
included in such reports and, since the 
"rounded" numbers will balance out in 
the total number reported, this practice 
is of "no consequence" to the Federal 
reporting programs. Rebutting IEPA’s 
comment, CWTI asserts that any 
discrepancy in the total quantities 
reported is "significant" and that IEPA 
failed to address the proper aspect of the 
"rounding" issue by focusing on the 
effects of this requirement and not 
IEPA’s deviation from the Federal 
requirement of reporting the total 
quantity.

IV. Discussion

Four grounds are asserted for Federal 
preemption of the IEPA Uniform 
Hazardous Waste Manifest: (1) The IEPA 
Uniform Hazardous Waste Manifest is a 
"covered subject," and it is not 
"substantively the same" as the HMR 
requirements; (2) the IEPA Uniform 
Hazardous Waste Manifest creates an 
"obstacle to the accomplishment and 
execution o f ’ the HMTA and the HMR;
(3) compliance with both the IEPA 
Uniform Hazardous Waste Manifest 
requirements and the HMR is not 
possible; and (4) the IEPA Uniform 
Hazardous Waste Manifest is not 
"otherwise authorized by" Federal law 
as part of an EPA-approved State 
hazardous wastes program under 42 
U.S.C. 6926(b). Because discussion of 
issues (1) and (4) is sufficient to resolve 
this matter, issues (2) and (3) are not 
discussed in this decision. Before 
discussing these two matters, however, 
it is appropriate to address the separate 
argument that CWTI lacks standing to 
request a preemption determination on 
behalf of its members.

A . C W T I’s Standing as a Petitioner

IEPA questions whether CWTI has 
standing to petition RSPA for a 
preemption determination concerning 
IEPA’s Uniform Hazardous Waste 
Manifest. The HMTA, as originally 
enacted, provided for the preemption of 
non-Federal requirements that were 
"inconsistent" with the HMTA or the 
HMR. HMTA, Public Law 93-633, 
section 112(a), 88 Stat. 2161 (1975) 
[amended 1990, see 49 App. U.S.C. 
1811(a)]. Issues of preemption were 
decided by RSPA, in accordance with 
its regulations, through a process which 
resulted in RSPA issuing inconsistency 
rulings. The 1990 amendments to the 
HMTA elevated the regulatory 
inconsistency ruling process to a 
statutory preemption determination 
process. In enacting the 1990 
amendments, Congress intended to 
replace the inconsistency ruling process 
with a "binding administrative process 
for determining whether State and local 
requirements are preempted." H.R. Rep. 
No. 4 4 4 ,101st Cong., 2d Sess. 1 (1990).

The HMTA provides that:
Any person, including a State or political 

subdivision thereof or Indian tribe, directly 
affected by any requirement of a State or 
political subdivision or Indian tribe, may 
apply to the Secretary, in accordance with 
regulations prescribed by the Secretary, for a 
determination of whether that requirement is 
preempted by (the preemption provisions of 
the HMTA].
49 App. U.S.C. § 1811(c).

This provision codified, and 
amended, RSPA’s prior practice in 
considering applications for preemption 
determinations.

The HMTA standing test is that a 
person be "directly affected” in order to 
apply for a preemption determination. 
Therefore, to resolve the issue of 
whether a party has met the standing 
requirement, it must be determined if 
the party will benefit by having the 
issues presented in its petition resolved 
because it is "directly affected" by the 
non-Federal requirement. In the past, 
RSPA has liberally Construed the 
threshold requirements for obtaining 
inconsistency rulings. IR-32, 55 FR 
36736 (Sept. 6,1990); IR-21, 52 FR 
37072 (Oct. 2,1987). RSPA interprets 
"directly affected" person broadly 
because "important preemption issues 
[are raised] under the HMTA, and all 
parties engaged in hazardous materials 
transportation or the regulation of that 
transportation will be served by RSPA’s 
addressing [preemption] issues.” IR-32, 
55 FR at 36741. ’

Furthermore, Congress made a 
number of findings regarding the 
transportation of hazardous materials
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(which includes hazardous wastes) 
when it enacted the 1990 amendments 
to the HMTA, In explaining its rationale 
for the amendments, Congress stated:

(3) many States and localities hare enacted 
laws and regulations which vary from 
Federal laws and regulations pertaining to 
the transportation of hazardous materials, 
thereby creating the potential for 
unreasonable hazards in other jurisdictions 
and confounding shippers and carriers which 
attempt to comply with multiple and 
conflicting * * * regulatory requirements.
49 App. U.S.C. 1801 (emphasis added).

The HMTA was enacted and 
amended, in part, to promote national 
uniformity of hazardous materials 
transportation regulation, a uniformity 
that benefits the Nation as a whole, 
including shippers and carriers. IEPA 
challenges CWTI's standing to bring the 
petition because CWTI does not 
represent the generators responsible for 
completing the IEPA Uniform 
Hazardous Waste Manifest. However, 
CWTI is an association with constituent 
members who specialize in the 
transportation of hazardous wastes and 
are required to have a Uniform 
Hazardous Waste Manifest accompany 
their shipments. Consequently, if 
CWTI’s members do not comply with 
the IEPA Uniform Hazardous Waste 
Manifest requirements, they are subject 
to State enforcement action and to 
delays of their shipments. Thus, CWTI’s 
members are "directly affected” by the 
Uniform Hazardous Waste Manifest 
system, and CWTI has standing to apply 
for this preemption determination.
B. “Covered Subject” Test

The HMTA specifically preempts 
non-Federal requirements pertaining to 
five vital areas of hazardous materials 
transportation where Congress deemed 
national uniformity to be critical to the 
achievement and execution of the 
HMTA and the HMR. If an area is one 
of five "covered subjects,” a strict 
standard, whether the non-Federal 
requirement is "substantively the same 
as” the Federal requirement, is applied 
in order to determine if there is 
preemption under the HMTA. 
"Substantively the same as” means that 
the non-Federal requirement conforms 
in every significant respect to the 
Federal requirement. Editorial and other 
de m inim is changes are permissible. 49 
CFR 107.202(a); 57 FR 20424, 20425 
(May 13,1992).

Tne 1990 amendments to the HMTA 
strengthened Federal preemption of 
certain "covered subjects.” Congress 
selected five distinct "covered subjects” 
because Congress recognized toe need 
for Federal primacy in areas deemed to 
be " critical to the safe and efficient

transportation of hazardous materials.”
H.R. Rep. No. 4 4 4 ,101st Cong., 2d Sess. 
1 (1990). Congress further explained its 
rationale for the 1990 amendments to 
the HMTA, which amendments 
included broad Federal preemption of 
requirements concerning "covered 
subjects,” by stating that:

(4) because of the potential risks to life, 
property, and the environment posed by the 
unintentional releases of hazardous 
materials, consistency in laws and 
regulations governing the transportation of 
hazardous materials is necessary and 
desirable,

(5) in order to achieve greater uniformity 
and to promote the public health, welfare 
and safety at all levels, Federal standards for 
regulating the transportation of hazardous 
materials in intrastate, interstate and foreign 
commerce are necessary.
49 App. US.C. 1801.

One "covered subject” specifically 
selected by Congress for broad 
preemption under the HMTA and the 
HMR is the "preparation, execution and 
use of shipping documents * * V  49 
App. U.S.C 1804(a) (4)(B)(iii) ; 49 CFR 
107.202(a)(3). In selecting shipping 
documents as a "covered subject”, it 
was recognized by Congress that:

* * * shipping documents are the most 
common documents used in the 
transportation of hazardous materials. The 
Committee (on Energy and Commerce] 
believes consistency in all aspects of such 
documents will promote more precise and 
easier identification of any hazardous 
material, improve systems for handling 
hazardous materials, and enhance 
capabilities for dealing with emergencies 
associated with the transportation of 
hazardous materials.
H.R. Rep. No. 4 4 4 ,101st Cong., 2d Sess. 
1 (1990).

RSPA had determined, prior to the 
1990 amendments to the HMTA, that 
national uniformity with regard to 
hazardous wastes shipping papers was 
necessary for the safe transport of 
hazardous materials. In issuing IR-4, 
RSPA determined that a State of 
Washington requirement that hazardous 
materials shipping papers be red in 
color or have a red border, was 
inconsistent with the HMTA, and 
consequently preempted under the 
HMTA. 47 FR 1231 (jan 11,1982). 
RSPA, in issuing its ruling, stated that, 
"shipping paper requirements (are) the 
type of requirements for which national 
uniformity is essential * * 47 FR at
1233.

Although the HMTA does not define 
"shipping document,” “the terms 
‘shipping document’ and ‘shipping 
paper’ are used interchangeably” in 
describing the parameters of this 
“covered subject.” Colorado Pub. Util. 
Comm’n V. Harmon. 951 F.2d at 1577.

The HMR has regulated shipping 
documents by specifically addressing 
the format and contents of shipping 
papers, particularly hazardous material 
manifests. With specific regard to 
Federal regulation of hazardous waste 
transportation, 49 CFR 171.3(c)(3) 
provides that:

* * * any requirement of a state or its 
political subdivision is inconsistent with {the 
HMR] if it applies because that material isi 
waste material and applies differently from 
or in addition to the requirements of this 
subchapter concerning: * *  * (3) Format or 
contents o f shipping papers, including 
hazardous waste manifests. (Emphasis 
added).
Therefore, CWTI is correct in its 
assertion that the IEPA Uniform 
Hazardous Waste Manifest is a "covered 
subject,” pursuant to 49 CFR 107.202(a).

As discussed above, the HMR, in 
conjunction with EPA’s regulations, 
regulate the area of hazardous waste 
manifests. The IEPA has differentiated 
its hazardous waste manifest 
requirements from the Federal 
requirements in two particular areas. 
First, IEPA requires the preparer of the 
IEPA Uniform Hazardous Waste 
Manifest to use a second manifest form 
when the first manifest does not provide 
adequate room for the completion of the 
DOT description or other additional 
information. IEPA’s requirement to use 
a second manifest form is in direct 
opposition to the Federal requirement 
that EPA Form 8700-22A, the 
continuation sheet, be used when 
additional space is needed to complete 
the requisite information for the 
transport of hazardous materials. 
Compare 49 CFR 260.20(a); 40 CFR part 
262, appendix; 49 CFR 172.201(c), 
172.205(a), and 172.205(b).

Second, IEPA’s requirements instruct 
the preparer of the IEPA Uniform 
Hazardous Waste Manifest to enter the 
total quantity of each hazardous waste 
described on the Manifest into item 13 
in a different manner than the HMR. 
IEPA’s Uniform Hazardous Waste 
Manifest directs the preparer to “round 
to the nearest whole number, do not use 
decimals or fractions” when entering 
the quantity. As previously discussed, 
the HMR regulate the acceptable form of 
the informational items required on the 
Federal Uniform Hazardous Waste 
Manifest. The HMR require that the 
Federal Uniform Hazardous Waste 
Manifest and any necessary 
continuation sheets be completed in 
accordance with the EPA’s regulations 
for the proper completion of toe Federal 
Uniform Hazardous Waste Manifest. 49 
CFR 172.205(b)' EPA’s regulations 
require the preparer of the Federal 
Uniform Hazardous Waste Manifest to
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(enter into item number 13 the total 
quantity of hazardous wastes described 
on the manifest. 40 CFR 262.20(a), part 
262, appendix. IEPA’s prohibition 
against the use of decimals or fractions 
in reporting the total quantity of 
hazardous wastes being transported 
resulting in the rounding of the 
quantities to the nearest whole number 

[diverges from the Federal requirement 
that the total quantity of hazardous 
waste be recorded on the Federal 

(Uniform Hazardous Waste Manifest. In 
some cases, the difference could be 
significant, e.g., rounding down “4.4 
[tons (T)” to “4 tons.”

IEPA’s Uniform Hazardous Waste 
[Manifest is not deemed to be 
“substantively the same” as the Federal 
Uniform Hazardous Waste Manifest 
because IEPA’s diverging requirements 
are not de minimis and they are not 
mere editorial changes. Rather, the 
distinctions IEPA adopted for its 
Uniform Hazardous Waste Manifest 
significantly alter the information 
supplied on the manifest, as well as the 
format of the manifest itself., IEPA 
characterizes its requirements as “more 
restrictive than the Federal rules” and 
the IHWMCG acknowledges that the 
IEPA requirements serve as “more 
stringent criteria” than the Federal 
[standards applicable to the Federal 
¡Uniform Hazardous Waste Manifest. 
Thus, the IEPA Uniform Hazardous 
Manifest, as a “covered subject” fails to 
meet the strict standard of being 
r  substantively the same as” the HMR. 
Consequently, the IEPA Uniform 
[Hazardous Waste Manifest is preempted 
by the HMTA under 49 App. U.S.C. 
1811(a)(3).
;C. "Otherwise Authorized by Federal 
[Law”

IEPA and IHWMCG argue that IEPA’s 
¡requirement of a second IEPA Uniform 
[Hazardous Waste Manifest, as opposed 
jto a continuation sheet, for a single 
Shipment of hazardous wastes, is an 
improvement of the Federal manifest 
system and reflects IEPA’s 
Interpretation of basic Federal 
[guidelines. Furthermore, these 
pommenters contend the IEPA’s 
prohibition against the use of 
[continuation sheets is part of the EPA- 
f  PProved State of Illinois hazardous 

aste program under RCRA. The 
nmmenters assert that the IEPA 
niform Hazardous Waste Manifest,
e>rr if’ *8 no* under the

because it is "otherwise 
Authorized” by Federal law. 49 App. 
lTS.C. 1811(a).

EPA is authorized, pursuant to RCRA, 
[0 approve State hazardous waste 
rograms which are “consistent with

Federal or State programs in other States
* * * .” 42 U.S.C. 6926. However, the 
standards applicable to the 
transportation of hazardous waste must 
be coordinated with the Secretary of 
Transportation. 42 U.S.C. 6923(a). In 
fact, EPA regulations concerning 
compliance with a hazardous waste 
manifest system must be promulgated 
by EPA after consultation with the 
Secretary of Transportation. 42 U.S.C. 
6923(a)(3). RCRA specifically states that 
“in case of any hazardous waste 
identified or listed in this subtitle [42 
U.S.C. 6921 et seq.] which is subject to 
the Hazardous Materials Transportation 
Act, the regulations * * * under this 
section shall be consistent with [the 
HMTA and the HMR].” 42 U.S.C. 
6923(b). Furthermore, if a State’s EPA- 
approved hazardous waste program 
contains requirements that are beyond 
the scope of those required by Federal 
law, the additional State requirements 
are not part of the Federally approved 
program. 40 CFR 271.1(i)(2).

EPA acknowledged, in final 
authorization of California’s hazardous 
waste program, that EPA is empowered 
to approve a State hazardous waste 
program; however, EPA "does not 
believe that it is appropriate to use the 
authorization process [for State 
hazardous waste programs] to make the 
specific determinations of inconsistency 
where DOT has established procedures
* * 57 FR 32726, 32727 (July 23,
1992).

Furthermore, EPA stated that “a 
regulation preempted by any other 
Federal law is invalid.” 57 FR at 32728. 
In the instant case, the applicable 
Federal law that does preempt a local 
requirement is the HMTA.

Furthermore, in a detailed analysis of 
the far-reaching preemptive effect of the 
HMTA, RSPA recently issued PD-1. 
There RSPA concluded that States’ 
requirements for the posting of a 
monetary bond as a condition for the 
issuance of a State permit to carry 
hazardous waste were not “otherwise 
authorized by Federal law.” PD-1, 57 
FR 58848, (Dec. 11,1992). RSPA 
reached this conclusion even where 
there was no similar Federal counterpart 
requiring the posting of a monetary 
bond and where EPA had approved the 
States’ hazardous waste programs. PD- 
1 also established that if a State chooses 
to require additional coverage, beyond 
what RCRA requires, as part of the 
State’s hazardous waste program, the 
additional State requirements, beyond 
the scope of the applicable Federal 
requirements, are not included in the 
EPA approval of the State hazardous 
waste program.

Therefore, neither of the IEPA 
requirements, to utilize a second 
Uniform Hazardous Waste Manifest in 
lieu of a continuation sheet and to 
“round up” quantities of hazardous 
wastes, is “otherwise authorized by 
Federal law” within the meaning of 49 
App. U.S.C. 1811(a).
D. “Dual Compliance” and  “Obstacle” 
Tests

As discussed above, the IEPA 
Uniform Hazardous Waste Manifest, as 
a “covered subject”, does deviate from 
the Federal Uniform Hazardous Waste 
Manifest in a non-de minimis fashion. 
Furthermore, the IEPA Uniform 
Hazardous Waste Manifest is not 
“otherwise authorized” by Federal law 
and, is thus preempted under the 
HMTA. Consequently, it is not 
necessary to determine whether the 
IEPA Uniform Hazardous Waste 
Manifest fails the HMTA’s “dual 
Compliance” and “obstacle” preemption 
tests.
V. Ruling

For the reasons set forth above, RSPA 
finds that, to the extent that they impose 
non-Federal Uniform Hazardous Waste 
Manifest requirements upon parties 
offering for transportation or 
transporting hazardous wastes, IEPA’s 
Uniform Hazardous Waste Manifest, 
EPA Forin 8799-22/IL.532.0610, and its 
accompanying requirements, are 
preempted by 49 App. U.S.C. 1811(a)(2). 
Specifically, IEPA’s prohibition against 
the use of continuation sheets and 
IEPA’s prohibition against the use of 
decimals or fractions ip reporting the 
total quantity of hazardous wastes being 
transported are preempted under the 
HMTA because that manifest is a 
“covered subject” which is not 
“substantively the same as” the Federal 
Uniform Hazardous Waste Manifest, and 
it is not “otherwise authorized” by 
Federal law.
VI. Petition for Reconsideration/ 
Judicial Review

In accordance with 49 CFR 
107.211(a), “[a]ny person aggrieved” by 
RSPA’s decision on CWTI's petition 
may file a petition for reconsideration 
within 20 days of service of this 
decision. Any party to this proceeding 
may seek review of RSPA’s decision “by 
the appropriate district court of the 
United States * * *  within 60 days after 
such decision becomes final.” 49 App. 
U.S.C. 1811(e).

This decision will become RSPA’s 
final decision 20 days after service if no 
petition for reconsideration of this 
decision is final within that time. The 
filing of a petition for reconsideration is
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not a prerequisite to seeking judicial 
review of this decision under 49 App. 
U.S.C 1811(e).

If a petition for reconsideration of this 
decision is filed within 20 days of 
service, the action by RSPA's Associate 
Administrator for Hazardous Materials 
Safety on the petition for 
reconsideration will be RSPA’s final 
decision. 49 CFR 107.211(d).

Issued in Washington, DC on February 5 
1993.
Alan I. Roberts,
Associate Administrator for Hazardous 
Materials Safety
[FR Doc. 93-4130 Filed 2-22-93; 8:45 ami
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