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(1) the name, address, telephone and 
facsimile numbers, and nationality of 
the person(s) subject to U.S. 
jurisdiction;

(2) if the reporting party is not an 
individual, the name, address, 
telephone and facsimile numbers of the 
individual to contact for further 
information,

(3) the name of the international 
institution listed in appendix A 
formally proposing, approving, 
executing, funding, or sponsoring the 
project;

(4) the name and a brief description 
of the project in. Vietnam (with any 
contract, project, request for bid, or 
other identifying number);

(5) a brief description of the activity 
covered by the agreement, and the 
contract value; and

(6) if the reporting party is a 
subcontractor, the prime contractor’s 
name, address, and nationality, and 
those of all intermediate subcontractors. 
Registration is not required of agencies 
of the Federal Government participating 
in Qualified Projects.

(e) Upon registration meeting the 
requirements of paragraph (d) of this 
section, the Office of Foreign Assets 
Control will assign a registration 
number to the contract involved. This 
number should be referenced in all 
funds transfers and other banking 
transactions that take place through 
banks subject to U.S. jurisdiction, and in 
all U.S. export documents, in 
connection with the Qualified Project in 
Vietnam in order to avoid the blocking 
of such funds and to facilitate export 
transactions.

(f) Annual reports must be filed with 
the Office of Foreign Assets Control on 
the anniversary of the issuance of a 
contract registration number, briefly 
describing the status of the project and 
any material changes in the information 
originally provided.

Note to § 500.576: Exports or reexports to 
Vietnam of goods and technical data, or of 
the direct products of technical data 
(regardless of U.S. content), in connection 
with activities licensed by FAC may require 
authorization from the U.S. Department of 
Commerce pursuant to the Export 
Administration Regulations, 15 CFR parts 
768-799.

4. Section 500.577 is added to subpart 
E read as follows:

§ 500.577 Authorization of bank 
transactions with respect to Vietnam by 
certain international organizations.

All transactions by banking 
institutions subject to U.S. jurisdiction 
incidental to the processing of 
transactions of the international - 
institutions identified in appendix A

with reference to Vietnam are 
authorized.

Example: A transfer to Vietnam or a 
Vietnamese national of funds from the U.S. 
account of a qualified international 
institution listed in appendix A to this part, 
for a program,rent or salary payment, is not 
blocked under this part.

5. Appendix A is added to the end of 
part 500 read as follows:

Appendix A to Part 500— Qualifying 
International Institutions

Asian Development Bank (ADB)
Food and Agricultural Organization (FAO) 
International Bank for Reconstruction and 

Development (IBRD, the “World Bank”) 
International Civil Aviation Organization 

(ICAO)
International Development Association (IDA) 
International Finance Corporation (IFC) 
International Fund for Agricultural 

Development (IFAD)
International Labor Organization (ILO) 
International Maritime Organization (IMO) 
International Monetary Fund (IMF) 
Multilateral Investment Guarantee 

Association (MIGA)
UN Capital Development Fund (UNCDF)
UN Children’s Fund (UNICEF)
UN Development Fund for Women (UNDFW) 
UN Development Program (UNDP)
UN Economic & Social Commission for Asian 

and the Pacific (UNESCAP)
UN Education, Scientific and Cultural 

Organization (UNESCO)
UN Environment Program (UNEP)
UN Food Program (UNFP)
UN Industrial Development Organization 

(UNIDO)
UN International Drug Control Program 

(UNIDCP)
UN Population Fund (UNPF)
World Health Organization (WHO)
World Meteorological Organization (WMO)

Dated: December 17,1993.
R. Richard Newcomb,
Director, Office o f Foreign Assets Control.

Approved: December 20,1993.
John P. Simpson,
Deputy Assistant Secretary (Regulatory, Tariff 
and Trade Enforcement).
[FR Doc. 93-31749 Filed 12-23-93; 10:35 
am]
BILLING CODE 4810-25-F

ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Part 86
[A-81-29; FRL-4683-8]

RIN 2060-AC96

Control of Air Pollution From New 
Motor Vehicles and New Motor Vehicle 
Engines; Nonconformance Penalties 
for Heavy-Duty Engines and Heavy- 
Duty Vehicles, Including Heavy Light- 
Duty Trucks

AGENCY: Environmental Protection 
Agency (EPA).
ACTION: Final rule.

SUMMARY: In this rule, the 
Environmental Protection Agency (EPA) 
is announcing the availability of and 
rates for nonconformance penalties 
(NCPs) for heavy-duty vehicles (HDVs) 
and heavy-duty engines (HDEs) subject 
to the 1994 and later model year 
emission standards for particulate 
matter (PM). This rule also establishes 
the upper emission limits for HDVs and 
HDEs subject to those standards. The 
NCP will allow a manufacturer of 
heavy-duty engines or heavy-duty 
vehicles whose engines or vehicles fail 
to conform with certain applicable 
emission standards, but do not exceed a 
designated upper limit, to be issued a 
certificate of conformity upon payment 
of a monetary penalty. The specific 
emission standards for which NCPs are 
being made available are the 1994 and 
later model year PM standard for heavy- 
duty diesel engines (HDDEs) used in 
urban buses, and the 1994 and later 
model year PM standard for HDDEs 
used in vehicles other than urban buses.

Other issues also addressed are 
configuration selection for Production 
Compliance Audit (PCA) testing and 
PCA eligibility.
EFFECTIVE DATE: This rule will become 
effective January 27,1994.
ADDRESSES: Public Docket: Copies of 
materials relevant to this final rule are 
contained in Public Dockets A-91-28 
and A -91-29 at the Air Docket of the 
U.S. Environmental Protection Agency, 
401 M Street, SW., Washington, DC 
20460, and are available for review in 
room M-1500 between the hours of 8:30
a.m. to noon and 1:30 to 3:30 p.m. on 
weekdays. As provided in 40 CFR part 
2, a reasonable fee may be charged for 
copying services.
FOR FURTHER INFORMATION CONTACT: Mr. 
Anthony Erb, Manufacturers Operations 
Division (6405J), U.S. Environmental 
Protection Agency, 401 M Street, SW., 
Washington, DC 20460, telephone (202) 
233-9259.
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SUPPLEMENTARY INFORMATION:

I. Statutory Authority
Section 206(g) of the Clean Air Act 

(the CAA), 42 U.S.C. 7525(g), as 
amended by the Clean Air Act 
Amendments of 1990 (the CAAA), 
requires EPA to issue a certificate of 
conformity for HDEs or HDVs that 
exceed an applicable section 202(a) 
emissions standard, but do not exceed 
an upper limit associated with that 
standard, if the manufacturer pays an 
NCP established by rulemaking.
Congress realized the dilemma that 
technology-forcing standards were 
likely to cause. If strict standards were 
maintained, then manufacturers who 
were “technological laggards” might be 
unable to comply initially and would be 
forced out of the marketplace. NCPs 
were intended to remedy this potential 
problem; the laggards would have a 
temporary alternative to permit them to 
sell their engines or vehicles through 
payment of a penalty. Leaders would 
not suffer an economic disadvantage 
compared to nonconforming 
manufacturers because the NCP would 
be based, in part, on the amount of 
money the laggard and his customer 
saved from producing the 
nonconforming rather than a 
conforming engine or vehicle.

Under section 206(g)(1), NCPs may be 
offered for HDVs or HDEs. The penalty 
may vary by pollutant and by class or 
category of vehicle or engine.

Section 206(g)(3) requires that NCPs:
• Increase with the degree of

emission nonconformity;
• Increase periodically to provide an 

incentive for nonconforming 
manufacturers to achieve the emission. 
standards; and

• Remove any competitive 
disadvantage to conforming 
manufacturers.

Section 206(g) authorizes EPA to 
require testing of production vehicles or 
engines in order to determine the 
emission level on which the penalty is 
based. If the emission level of a vehicle 
or engine exceeds an upper limit of 
nonconformity established by EPA 
through regulation, the vehicle or 
engine would not qualify for an NCP 
under section 206(g), and no certificate 
of conformity could be issued to the 
manufacturer. If the emission level is 
below the upper limit but above the 
standard, that emission level becomes 
the “compliance level” (CL) which is 
also the benchmark for warranty and 
recall liability. The manufacturer who 
elects to pay the NCP is liable for 
vehicles or engines that exceed the 
compliance level in-use. The 
manufacturer does not have in-use

warranty or recall liability for emissions 
levels above the standard but below the 
compliance level.
II. Background
A. The Generic Nonconformance 
Penalty Rule

The generic NCP rule, Phase I (50 FR 
35374, August 30,1985) established 
three basic criteria for determining the 
eligibility of emission standards for 
nonconformance penalties in any given 
model year. First, the emission standard 
in question must become more difficult 
to meet. This can occur in two ways, 
either by the emission standard itself 
becoming more stringent, or due to its 
interaction with another emission 
standard that has become more 
stringent.

Second, substantial work must be 
required in order to meet the emission 
standard. EPA considers “substantial 
work” to mean the application of 
technology not previously used in that 
vehicle or engine class/subclass, or a 
significant modification of existing 
technology, needed to bring that vehicle 
or engine into compliance. EPA does 
not consider minor modifications or 
calibration changes to be classified as 
substantial work.

Third, a technological laggard must be 
likely to develop. A technological 
laggard is defined as a manufacturer 
who cannot meet a particular emission 
standard due to technological (not 
economic) difficulties and who, in the 
absence of NCPs, might be forced from 
the market. EPA makes the 
determination that a technological 
laggard is likely to develop, based in 
large part on the first two criteria. 
However, these criteria are not always 
sufficient to determine the likelihood of 
the development of a technological 
laggard. An emission standard may 
become more difficult to meet and 
substantial work may be required for 
compliance, but if that work merely 
involves transfer of well-developed 
technology from another vehicle class, it 
is unlikely that a technological laggard 
would develop.

The above three criteria were used to 
determine eligibility for NCPs during 
Phase II of the NCP rulemaking (50 FR 
53454, December 31,1985). The 
availability of NCPs for 1991 model year 
HDE standards was addressed during 
Phase HI of the NCP rulemaking (55 FR 
46622, November 5,1990).

As in the previous NCP rules, EPA is 
specifying values for the following 
parameters in the NCP formula for each 
standard: COC50, COC90, MCso, and F. 
The NCP formula is the same as that 
promulgated in the Phase I rule.

COC50 is an estimate of the 
industrywide average incremental cost 
per engine associated with meeting the 
standard for which an NCP is offered. 
COCso is based on typical engine 
technology, as nearly as EPA can 
identify. A s in the previous NCP rules, 
costs considered to determine COC50 
include additional manufacturer costs 
and additional owner costs. Owner costs 
include additional expenses for 
maintenance, parts replacement, and 
fuel that will be incurred throughout the 
useful life of the vehicle. Consistent 
with previous NCP rules, the calculation 
of COCso does not include certification 
cost because both complying and 
noncomplying manufacturers must 
incur certification costs.

COC90 is EPA’s best estimate of the 
90th percentile incremental cost per- 
engine associated with meeting the 
standard for which an NCP is offered. 
COC90 is based on a near worst case 
technology, as nearly as EPA can 
identify. COCgo, like CO Cso, includes 
both manufacturer and owner costs, but 
not certification costs.

MCso is the steepest segment of the 
curve describing industrywide average 
marginal cost of compliance with the 
NCP stándard for engines in the NCP 
category. MCso measures the economic 
tradeoff between emissions reduction 
and cost as certified emission levels are 
reduced from target levels needed to 
meet the NCP upper emission limit to 
target levels needed to meet the NCP 
standard itself. MCso is measured in 
dollars per g/BHP-hr for HDEs and in 
dollars per gram per mile (g/mi) for 
LDTs.

F is a factor used to derive MC90, the 
90th percentile margina) cost of 
compliance with the NCP standard for 
engines in the NCP category. MC90 is 
defined as being the slope of the penalty 
rate curve near the standard and is equal 
to MCso multiplied by f .  For this 
rulemaking, EPA has determined that no 
reasonable estimate of MC90 can be 
made based on existing marginal cost 
data and has set F at a value of 1.2. This 
is done in accordance with the Phase 1 
final NCP rule, which states that in 
cases where no reasonable estimate of F 
can be made, F shall be set 1.2 .
B. Notice o f Proposed Rulemaking

In the Notice of Proposed Rulemaking 
(NPRM) (57 FR 22675, May 29,1992), 
EPA applied the generic NCP concepts 
to the four emission standards which 
become more stringent in the 1994 
model year. The Agency identified 
emission standards for which NCPs 
were proposed to be available, set upper 
limits for those standards and specified 
numerical values to be used in the
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calculation of the NCP for particular 
subclasses of engines.

First, EPA addressed in the NPRM the 
availability of NCPs for the 1994 
Methanol-Fueled HDE standards and 
concluded that those standards do not 
meet the eligibility criteria established 
in the generic NCP rule. The Agency’s 
conclusion was based on information 
indicating that methanol engines will 
not require significant modification and 
that currently available technology can 
be incorporated to meet the new 0.19 g/ 
BHP-hr PM standard applicable to 
methanol fueled HDEs.

Second, EPA considered in the NPRM 
the need for an NCP for the 1994 Cold 
CO standard for heavy light-duty 
gasoline fueled trucks. EPA proposed 
not to offer NCPs based on the 
conclusion that no new technology 
would be necessary to meet the new 
standard.

Third, EPA proposed that an NCP be 
offered to meet the proposed 0.05 g/ 
BHP-hr PM standard applicable to 1994 
and later model year urban bus HDDEs 
(56 FR 48350, September 24,1991). This 
standard represented a significant . 
increase in stringency from the previous 
standard. To demonstrate compliance, 
urban bus engine and vehicle 
manufacturers were expected to employ 
new technology including traps, alone 
or in conjunction with engine redesign 
and refinements, and fuel injection 
improvements.

Fourth, EPA proposed NCPs for the
0.1 g/BHP-hr PM standard applicable to 
HDDEs other than urban buses. The 
standard for these engines, while not as 
stringent as that for urban buses, 
represents a significant increase in 
stringency compared to the current 0.25 
g/BHP-hr standard it replaces.

Other issues that were addressed by 
the NPRM include configuration 
selection for PCA testing and eligibility 
requirements. EPA proposed guidance 
for manufacturers for the testing of 
multiple configurations and compliance 
levels. With regard to PCA eligibility, 
EPA reviewed the matter in the context 
of the manufacturers’ request, but 
proposed no modifications.

C. Re-opening o f  Comment Period

On April 12,1993, EPA re-opened the 
comment period to accept public 
comment on whether offering NCPs for, 
petroleum-fueled urban bus HDDEs 
remained justified given the less 
stringent than proposed final 0.07 g7 
BHP-hr PM standard for 1994 and later 
model year urban bus HDDEs (58 FR 
19087, April 12,1993).

D. Final Rule—A vailability o f NCPs fo r  
Urban Bus and Other HDDE PM 
Standards
1.1994 Standards for Which NCPs Will 
Be Offered

a. 1994 Heavy-Duty D iesel Engine 
Urban Bus Particulate M atter Standard. 
Since publication of the NPRM, EPA 
finalized the 1994 PM standard for 
urban buses at 0.07 g/BHP-hr (58 FR 
15781, March 24,1993). Implementation 
of the 0.05 g/BHP-hr PM standard for 
urban bus engines for Certification and 
Selective Enforcement Audits (SEA) has 
been delayed until 1996. The need for 
an NCP for the 1996 urban bus HDDE 
PM standard will be addressed in a 
future rulemaking.

In a written statement dated 
November 4,1991 (Public Docket A-91— 
28, IV-D-15), Detroit Diesel Corporation 
(DDC) noted that the proposed 1994
0.05 g/BHP-hr PM standard was very 
difficult to meet. DDC’s low emission 
results had only been achieved on a 
single rating within one engine family 
using a non-bypassing dual trap system. 
DDC pointed out that trap technology 
may not be translated to all ratings and 
calibrations with equal success.

In response to the re-opened comment 
period, DDC and the Engine 
Manufacturers Association (EMA) stated 
that NCPs remain needed for urban bus 
HDDEs for the 0.07 g/BHP-hr PM 
standard adopted in the final rule. DDC 
explained that the 1994 urban bus PM 
standard is the most stringent PM 
standard ever enacted and requires the 
use of new and unproven technology. 
According to DDC, technological 
laggards already exist with regard to this 
standard. A further discussion of these 
comments is contained in the Summary 
and Analysis of Comments section of 
this rule.

After review, EPA finds that the 1994 
urban bus 0.07 g/BHP-hr PM standard 
represents a significant increase in 
stringency over the current 0.1 g/BHP- 
hr standard, both in terms of magnitude 
and timing (the 0.1 g/BHP-hr standard 
has only been in effect for one year). 
Substantial effort will be required to 
meet the tighter standard. The 1994 
standard will require the use of 
technologies that are not fully tested 
and have never been used on a mass 
produced scale. Petroleum-fueled urban 
bus engines will have to be equipped 
with oxidation catalyst systems, trap 
oxidizer systems or other devices 
currently under development. DDC 
manufactures the majority of urban bus 
HDDEs for the U.S. market, and it plans 
to use a catalyst on the urban bus 
engines it produces for sale in the U.S. 
in 1994. Regarding oxidation catalysts,

no urban bus HDDE engine has been 
certified using this technology to date, 
even in model year 1993. Given the 
current state of diesel engine control 
technology and the short lead time 
associated with the recent promulgation 
of the urban bus PM standard for 1994, 
EPA agrees with EMA’s statement that 
“the 0r07 g/BHP-hr standard is likely to 
result in the development of 
technological laggards.” After due 
consideration, EPA finds the eligibility 
criteria foran NCP have been met. 
Therefore, an NCP will be made 
available for the 1994 urban bus PM 
standard. In accordance with the 
previous NCP rulemakings and 40 CFR 
86.1104-87, the upper PM emission 
limit will be the previous emission 
standard of 0.1 g/BHP-hr.

In its comments on the urban bus 
standard, DDC indicated that it intends 
to produce urban bus engines equipped 
with oxidation catalysts for PM 
reduction in 1994. Since DDC produces 
the majority of engines for the U.S. 
urban bus market, EPA has modified its 
valuation of the average cost of 
compliance to reflect the use of this 
catalyst technology. The cost for the 
average engine (COCso) will be based on 
the use of an oxidation catalyst, in place 
of the use of trap technology as 
proposed in the NPRM. Additional 
information supporting this technology 
projection can be found in EPA Public 
Docket A-91-28.

b. 1994 PM Standard For Petroleum- 
Fu eled  HDDEs Other Than Urban Bus 
Engines. Information obtained since 
publication of the NPRM supports 
EPA’s conclusion that substantial work 
will be required to meet the more 
stringent 1994 HDDE PM standard. 
Current oxidation catalyst technology 
achieves 30% reduction in PM 
emissions, allowing for a reduction from 
the current PM standard of 0.25 g/BHP- 
hr to 0.175 g/BHP-hr. From this point, 
a manufacturer must exert considerable 
effort through engine refinements (e.g. 
to the fuel injection system, cylinders, 
pistons, manifold and/or turbochargers) 
to consistently bring the engine below 
the 0.1 g/BHP-hr standard.

With regard to the employment of a 
particulate trap to reduce PM emissions, 
while trap technology has demonstrated 
significant reductions, its application is 
similarly problematic. The level of 
experience among manufacturers with 
traps is unequal. Two HDDE engine 
manufacturers have gained experience 
with traps, but in the urban bus arena. 
Trap systems must be tailored for each 
application. They are uniquely affected 
by many parameters, including back 
pressure, particulate generation rates, 
fuel type, particulate composition,
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regeneration rate and loading at the time 
of regeneration. In addition, trap system 
design affects fuel economy, electrical 
system loading and engine performance. 
Given the nature of trap technology 
application and the limited use of traps 
in the non-urban bus engine market,
EPA expects that HDDE manufacturers 
would not be able to apply trap 
technology across the broad spectrum of 
engine families and engine ratings in 
time to meet the 1994 standard.

Based on the significant reduction in 
the PM standard for non-urban bus 
HDDEs in 1994 (a 60% reduction from 
the 1993 standard of 0.25 g/BHP-hr PM), 
the substantial work necessary to 
incorporate catalysts, traps or other 
modifications for the full range of 
HDDEs, and given the uncertainty 
Concerning the effectiveness of the 
prrent technology to reduce emissions, 
EPA finds it likely that a technological 

| laggard will develop relative to the 0.1 
! g/BHP-hr PM standard in 1994. 
Accordingly, EPA finds the NCP 
eligibility criteria have been met, and is 
offering an NCP for the 1994 PM 
standard of 0.1 g/BHP-hr for petroleum- 
fueled HDDEs other than urban bus 
engines. The upper emission limit will 
be the previous standard of 0.25 g/BHP- 
hr, consistent with guidelines set forth 
in the generic NCP rule.

In th is final rule, the values of COC50 
and COC90 for medium heavy-duty 
diesel engines (MHDDEs) and heavy 
heavy-duty diesel engines (HHDDEs) 
remain as proposed in the NPRM. 
However, for light heavy-duty diesel 
engines (LHDDEs) the value of COC90 
has been changed in response to 
comment from General Motors. A 
further discussion of this is contained in 
the Summary and Analysis of 
Comments section of this rule.
2.1994 Standards for Which NCPs Will 
Not Be Offered

a. 1994 M ethanol-fueled HDE 
standard. Certification records reveal 
that two methanol engines for urban 
buses were certified for model year 
1993. These engines each have a 
declared emissions limit for PM of 0.08 
g/BHP-hr, with certification test results 
well below 0.05 g/BHP-hr. Given this 
information, and lacking any comments 
from industry justifying a need for NCPs 
for methanol-fueled engines for urban 
buses or other vehicles, EPA continues 
to maintain that a laggard is not likely
to develop. Therefore, NCPs will not be 
available for the 1994 methanol-fueled 
HDE standard for either urban buses or 
other vehicles.

b. 1994 Cold CO standard fo r  heavy  
light-duty gasoline fu eled  trucks. At the 
time the NPRM was written, the 1994

Cold CO standard had not been 
finalized. Since then, the standard was 
set at 12.5 g/mile @ 20 degrees 
Fahrenheit (57 FR 31888, July 17,1992), 
EPA finds that the Cold CO standard 
does not meet the eligibility criteria for 
NCPs. The three year phase-in period 
will allow manufacturers ample time to 
incorporate currently available 
technology. Thus, EPA does not expect 
that substantial work will be required, 
nor is it likely that a technological 
laggard will develop. Thus, NCPs will 
not be offered for the 1994 Cold CO 
standard for heavy light-duty gasoline 
fueled trucks.
3. Other Issues

Below is a discussion of other issues 
addressed in this rule concerning 
Production Compliance Audits (PCAs) 
which are used to determine the 
compliance levels from which the 
amount of an NCP is determined.

a. Selection o f Configuration for PCA 
Testing. As currently written, 40 CFR 
86.1106-87(a)(2) requires Production 
Compliance Audit testing of the same 
configuration tested in certification, 
unless an alternate configuration is 
approved by the Administrator (50 FR 
46622, November 5,1990). In a letter of 
October 10,1990, GM stated that this 
establishes an unworkable PCA 
requirement because certification testing 
often involves multiple vehicle or 
engine configurations and that no 
indication is given concerning how 
multiple configurations are to be PCA 
tested or how multiple compliance 
levels (CLs) are to be applied. EPA 
agrees with GM that the current 
regulations do not provide guidance as 
to how to determine the compliance 
level for one configuration based on the 
compliance level of engines tested from 
a different configuration. To remedy this 
problem GM suggested that § 86.1106- 
87(a)(2) be modified to state:

“PCA testing must be conducted on the 
same configurations that exceeded the 
standard in certification. In lieu of that 
requirement, the Administrator may approve 
testing of a greater or lesser number of 
configurations provided the manufacturer 
agrees to pay the NCP determined from the 
CL of each tested configuration for that 
configuration and for other non-tested 
configurations that have similar emission 
characteristics. If an acceptable showing of 
similar emission characteristics is not made, 
the highest CL of the configurations tested 
will apply to all non-tested configurations 
exceeding the standard.”

EPA agrees with GM and this 
language has been incorporated into 40 
CFR 86.1106-87 (a)(2) of this rule.

b. Production Compliance Audits for  
Conforming Engines. As currently

written, § 86.1106-87 states that a 
manufacturer may elect to conduct a 
PCA for a vehicle or engine 
configuration that has certification test 
results exceeding the emission standard 
for a particular pollutant or that fails a 
Selective Enforcement Audit (SEA) with 
respect to a particular pollutant. In its 
October 10,1990 letter, GM stated that, 
as a result of emission test variability, 
compliance cannot always be clearly 
determined. Therefore, GM requested 
manufacturers be permitted to 
voluntarily conduct PCAs on a 
conforming engine family from 
certification, conforming 
configuration(s) from SEA or 
conforming configuration(s) from a 
production change, provided certain 
conditions are met. These conditions 
include the following:

1. A definite limit on the emission 
increment near the standard that would 
allow the manufacturer the choice of 
conducting a PCA; and

2. A requirement that the resulting 
CL(s) from the PCA testing be above the 
standard.

EPA reviewed GM’s argument and 
concluded that PCA testing is not 
available for engine families that have 
demonstrated their conformity by 
meeting the standard during 
certification testing or through 
successful completion of an SEA. This 
issue is discussed further in the 
following section.
HI. Sum m ary and A nalysis o f 
Comments

In the NPRM, EPA proposed the 
¿variability of NCPs for the 1994 and 
later model year Particulate Matter 
standard for petroleum-fueled urban bus 
HDDEs and for petroleum-fueled HDDEs 
used in other than urban buses. EPA 
also proposed upper limits and penalty 
rates associated with the NCPs.

With regard to “Other Issues,” EPA 
proposed regulations clarifying the PCA 
selection procedures as suggested by 
GM and rejected, as stated above, GM’s 
request for allowing PCA’s to be 
conducted for engines or vehicles which 
comply with emission standards during 
certification and SEA.

A public hearing was not requested 
and, therefore, was not held for this 
rulemaking.

On April 12,1993 the comment 
period was re-opened for two weeks in 
order to receive comment on whether 
the generic NCP criteria continued to be 
met for the finalized urban bus 
standard.

Written comments were received from 
four entities during the initial comment 
period: Joint comments from the 
American Gas Association and the
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Natural Gas Vehicle Coalition 
(hereinafter referred to jointly as 
AGANGV), the Manufacturers of 
Emission Controls Association (MECA), 
General Motors (GM), and the 
Transportation Manufacturing 
Corporation (TMC). Comments were 
received from the EMA and DDC during 
the re-opened comment period. 
Comments will be addressed by topic 
below:
A. A vailability o f  N onconform ance 
Penalties

This final rule makes NCPs available 
for the 1994 and later model year PM 
standard for petroleum-fueled HDDEs 
used in urban buses and vehicles other 
than urban buses. AGANGV stated a 
concern with the proposal to provide 
nonconformance penalties for 1994 
petroleum-fueled heavy-duty diesel 
urban bus engines. AGANGV 
commented that NCPs are unnecessary 
if a conventionally fueled engine can 
comply with emission standards when 
converted to run on alternative fuels. 
AGANGV believes NCPs should only be 
made available when an engine can not 
meet the prescribed emission standards 
and can not be converted to run on an 
alternative fuel that would permit it to 
meet emission standards. According to 
AGANGV, given that the technology to 
meet the revised standard clearly exists 
(i.e., converting to an alternative fuel), 
and that the two urban bus engine 
manufacturers are commercially offering 
alternatively-fueled engines capable of 
meeting 1994 standards, there is no 
reason for an NCP.

EPA does not agree with AGANGV’s 
conclusion that NCPs are not needed for 
the 1994 petroleum-fueled urban bus 
PM standard. EPA believes that fuel 
type must be considered when 
determining the availability of NCPs.
The basis for EPA’s position rests on 
prior interpretations of the 1977 Clean 
Air Act statutory language and the 
Congressional ratification of such 
interpretations as evidenced by the 
language contained in the 1990 Clean 
Air Act amendments. With respect to 
setting emission standards, the 1977 
version of section 202 (a)(3)(A)(iv) 
stated that “in establishing classes or 
categories of vehicles or engines for 
purposes of regulations under this 
paragraph, the Administrator may base 
such classes or categories on gross 
vehicle weight, horsepower, or such 
other factors as may be appropriate.” 
EPA relied on this authority in the 1977 
CAA to separate engines into different 
classes on the basis of the type of fuel 
consumed when making NCP 
availability determinations. In the Phase 
IH NCP rulemaking (55 FR 46622

November 5,1990), EPA did not make 
NCPs available for 1991 methanol- 
fueled heavy-duty engines and 
petroleum fueled heavy-duty Otto cycle 
engines. Yet in this same rulemaking,
EPA made NCPs available for the 1991 
PM and NO* standards applicable to 
petroleum-fueled heavy-duty diesel 
engines. In the NCP Phase II rulemaking 
(50 FR 53454, December 31,1985),
NCPs were offered for the revised HC 
and CO standard for gasoline-fueled 
HDEs, but were not offered for the 
revised standards for diesel-fueled 
HDEs. As part of that same rulemaking, 
NCPs were offered for the revised NO« 
standard for diesel-fueled engines, but 
were not offered for the gasoline-fueled 
HDEs.

As amended in 1990, the CAA ratified 
the appropriateness of fuel type 
considerations relied on in these 
previous rulemakings. Section 202 (a)
(3) (A) (ii), as amended, states that “in 
establishing classes or categories of 
vehicles or engines for purposes of 
regulations under this paragraph, the 
Administrator may base such classes or 
categories on gross vehicle weight, 
horsepower, type o f  fu el u sed  or other 
appropriate factors.” (emphasis added). 
Congress thus explicitly authorized the 
Administrator to rely on fuel type 
classifications in setting HDE standards 
and, by extension, in determining NCPs 
for standards promulgated after the 1990 
Amendments. Thus, EPA believes fuel- 
type consumed is an appropriate 
consideration when determining the 
availability of NCPs.

In response to the re-opened comment 
period, EMA and DDC indicated that 
they believe NCPs are needed and 
should be offered for urban bus HDDEs 
in 1994. DDC cited the fact that the 1994 
PM standard for urban bus engines is 
the most stringent PM standard ever 
enacted anywhere in the world and 
represents a 30% reduction from 1993 
and results in a 70% reduction from the 
standard in effect in 1992. DDC stated 
that substantial work will be required to 
meet the 1994 standard requiring the 
use of technologies which have never 
been used on a mass produced scale and 
which are not fully developed or proof 
tested. DDC stated that the entire 
industry is in a laggard position based 
on the March 24,1993 promulgation of 
the-1994 urban bus PM standard. Both 
EMA and DDC pointed out that they 
believe there will be technological 
laggards associated with the 1994 PM 
standard for urban buses.

Based on the above information, EPA 
has decided to offer an NCP for the 
particulate matter standard applicable to 
1994 and later model year petroleum- 
fueled urban buses.

B. Penalty Rate Costs
This final rule incorporates by 

reference the discussion of penalty rates 
in the Phase I rulemaking (50 FR 35374, 
August 30,1985), Phase II rulemaking 
(50 FR 53454, December 31,1985), and 
Phase III rulemaking (55 FR 46622, 
November 5,1990) and uses the NCP 
formula as promulgated in the Phase I 
rule. For the 1994 petroleum fueled 
HDDE PM standard for HHDDEs and 
MHDDEs, this final rule adopts the 
proposed values for COC50, COC90, and 
M C so as stated in jthe NPRM. For 
petroleum-fueled LHDDEs, the value for 
COC90 has been modified in response to 
comments. The values for COC50 and 
MC30 for LHDDEs remain as proposed in 
the NPRM. For the 1994 petroleum 
fueled HDDE PM standard for urban bus 
engines the values of COC30 and MC50 
have been revised in conjunction with 
the recently promulgated PM standard. 
The value of COC90 for the urban bus 
PM standard remains as stated in the 
NPRM. The derivation of each of the 
proposed cost parameters which are 
unchanged and remain as stated in the 
NPRM are described in detail in the 
report, “Nonconformance Penalty Rates 
for 1994 and Later Model Year Heavy- 
duty Diesel Particulate Matter 
Standards”~(with attachment). Revisions 
to the cost parameters for the petroleum- 
fueled LHDDE and urban bus NCPs are 
described in the report, “Revised 
Nonconformance Penalty Rates for 1994 
and Later Model Year Heavy-duty Diesel 
Urban Bus Particulate Matter 
Standards”, Both reports are available in 
Public Docket A-91-29.

EPA received comments on the 
penalty rates from four commenters.

AGANGV stated that EPA should base 
the cost for compliance for urban buses 
on the cost of utilizing alternative fuels.

MECA commented that EPA’s 
estimate of COC50 for urban buses 
should be based on a packaged trap 
oxidizer system and not one which the 
manufacturers develop themselves. 
MECA also stated that COC50 and COC90 
for urban buses should not be reduced 
to account for the cost of removing a 
catalyst when a trap system is 
employed.

TMC questioned the proposed urban 
bus trap costs and provided a list of bids 
for buses that were trap equipped and 
a list of bids for similar buses that were 
not trap equipped for cost comparison 
purposes.

GM questioned the values of COC50 
and COC90 which EPA proposed to 
apply to LHDDEs. GM also suggested 
that EPA consider market implications 
when setting NCP rates for classes of 
engines that compete with other classes
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of engines which can comply with the 
standard at a lower cost.
1. Urban Buses

a. Penalty B ased on Use o f  Alternative 
Fuels. AGANGV stated that if EPA 
decides NCPs are necessary for urban 
buses, then EPA should base the cost of 
compliance on the costs of alternative 
fueled buses, including the cost of the 
refueling infrastructure required for 
alternative-fueled buses. EPA disagrees 
with AGANGV’s comment. As 
discussed earlier, the emission 
standards and NCPs are set on a fuel 
specific basis, as authorized by the 
Clean Air Act. Moreover, while 
AGANGV is correct that manufacturers 
have certified urban bus engines which 
run on alternative fuels, these 
manufacturers also plan to use 
petroleum-fueled urban bus engines to 
meet the 1994 PM standard as is stated 
in a letter from Mr. Roger Penske of DDC 
to EPA (Public Docket A -91-28, IV—D - 
72,09/10/92). This letter indicates that 
DDC, the manufacturer of the majority 
of the urban bus engines sold in the 
United States, plans to certify petroleum 
fueled urban bus engines which are 
equipped with oxidation catalysts to 
meet the 0.07g/BHP-hr PM standard. 
Based on this information indicating 
that petroleum-fueled urban bus engines 
will be produced in 1994 and the fact 
that the type of fuel used by an engine 
determines a class or category of HDEs 
for NCP purposes, EPA continues to 
base urban bus penalty rates on the 
costs associated with petroleum fueled 
engines.

o. M anufacturer D eveloped vs. 
Purchased Trap System Costs. MECA 
stated that it does not believe either of 
the two major urban bus engine 
manufacturers in the U.S. will 
manufacture their own trap system. 
Instead, MECA argued that 
manufacturers of bus engines will 
purchase trap systems from an 
independent supplier and so the value 
of the COCso estimate should he revised.

As a result of this comment and 
information that has become available 
in connection with the rulemaking to 
revise the 1994 and later model year 
urban bus PM standard, EPA has 
reviewed the technology assumptions 
associated with this standard. Recent 
information contained in Public Docket 
A-91-28 indicates that most urban bus 
engines will use a catalyst to comply 
with the 0.07 g/BHP-hr PM standard. 
Thus, the value of COCso, which 
represents the average cost that a 
manufacturer will encounter in 
demonstrating compliance with the 
standard, has been revised to reflect the 
cost associated with the use of a

catalytic converter rather than a trap 
system. MECA’s comments are no 
longer relevant with respect to COCso. 
The change to COCso is explained in the 
support document for the Final Rule, 
“Revised Nonconformance Penalty 
Rates for 1994 and Later Model Year 
Heavy-duty Diesel Urban Bus 
Particulate Matter (PM) Standards.”

In the NPRM, EPA based the 
calculation of COC90 on the cost that a 
manufacturer would encounter when 
purchasing a trap system from an 
outside source. EPA continues to 
calculate COC90 on this basis as it is not 
thought that an engine manufacturer 
will research and develop a trap system 
itself but will instead purchase the 
packaged trap system from a particulate 
trap manufacturer.

c. Credit fo r  Elim inating Catalyst 
R elated Costs. MECA stated it disagrees 
with the finding in the NPRM that 
CO Cso and COC90 should be reduced to 
reflect the elimination of the catalyst 
hardware and operating costs when a 
trap system is employed. MECA stated 
that since several HHDDE 
manufacturers indicated that they plan 
to meet the 0.1 g/BHP-hr PM standard 
without the use of any aftertreatment 
control technology, i.e., either a 
catalytic converter or a trap system, it is 
not appropriate for EPA to conclude that 
bus manufacturers would have 
employed a catalytic converter to meet 
that standard if a trap system were not 
employed.

As stated earlier, it is now known that 
urban bus engine manufacturers will 
employ a catalytic converter to meet the
0.07g/BHP-hr PM standard. Since a 
catalytic converter is projected to be 
used to meet the revised standard, the 
issue of a cost reduction due to the fact 
that the converter would be removed 
when the trap system is employed is no 
longer relevant to COC50.

Regarding COC90, the fact that the 
catalytic converter will be employed to 
meet COCso, but will not be needed 
when the trap system is employed as in 
the case for COC90, indicates that it is 
not appropriate to include in COC90 the 
cost of a catalytic converter. EPA 
believes that had the urban bus PM 
standard of 0.1 gram/BHP-hr been in 
effect for more than a single model year
(1993), manufacturers would have 
employed a catalyst in 1993. The 
employment of a catalyst could have 
enabled the engine to meet the higher 
PM standard in 1993. However, it would 
not have enabled the engine to meet the 
anticipated 0.05 gram/BHP-hr. PM 
standard which was originally proposed 
for 1994. Rather than employ a new 
technology in 1993 with a projected 
lifespan of only one year, manufacturers

instead certified these engines either 
using credits previously generated 
under the Banking and Trading program 
or through the employment of a trap 
system. Consequently, EPA finds that 
the employment of a trap system in 
1994 would have eliminated the need 
for a catalyst. Consequently, the amount 
associated with the catalytic converter is 
deducted from the cost of the trap as it 
would be removed from the 
manufacturer’s overall cost. COC90 
remains as stated in the NPRM.

d. Cost o f  Trap System Hardware. 
TMC stated that based on its experience 
installing particulate trap systems, the 
expected cost of compliance may be 
more than the values listed in the 
NPRM. TMC provided a list of bids that 
were awarded for trap equipped and 
non-trap equipped buses. In a 
comparison of the awards for the 40 foot 
long buses the average dollar difference 
between the awards for trap vs. non-trap 
equipped buses was $14,462. In another 
comparison of buses pn the list, two 
separate awards for trap equipped buses 
40 feet long had low bids of $203,458 
and $221,748 per bus. This difference of 
$18,288 was not accounted for with the 
information provided. It could be 
presumed that the differences may be 
attributed to different levels of optional 
equipment or special features which 
would not be relevant to trap costs. 
However, lacking sufficient information 
on the differences between the bids on 
the list and in view of the referenced 
two quotes with such a large cost 
difference for seemingly identical buses, 
EPA is not confident that all of the 
differences in cost between the bids for 
trap vs. non-trap equipped buses on the 
list can be attributed to the cost of the 
trap alone. Accordingly, EPA cannot 
draw any conclusions concerning the 
cost of the trap from the information 
provided, and is not revising the values 
stated in the NPRM.

Furthermore, as stated in the 
preamble for the final rule revising the 
1994 PM standard for urban bus 
engines, EPA continues to project the 
costs to be in the range projected in the 
NPRM for this rule.1
2. MHDDE and HHDDE

No comments were received 
concerning the penalty rates for the 
MHDDE and HHDDE classes, and the 
final NCP rates are adopted as proposed 
in the NPRM.
3 .  LHDDE

GM commented that the COCso and 
COC90 costs need to be revised for

> Written submittal from Donaldson Company, 
Inc. Public Docket A -9 1 -2 8 , IV -D -70,09/08/92.
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LHDDEs to reflect the fact that the 
average engine (COC50) will require 
engine modifications and a catalytic 
converter, but will not require electronic 
controls (as projected by EPA in the 
NPRM). GM also stated that the near 
worst case engine (COC90) will require 
electronic controls, engine 
modifications and a catalytic converter, 
but will not require a trap system (as 
projected by EPA in the NPRM). GM 
also commented that in estimating the 
COC90 cost and associated NCP factors, 
EPA presumed that trap technology is 
feasible for application to LHDDE 
vehicles. GM believes that feasibility 
must include appropriate consideration 
of both the availability of technology 
and the potential for that technology to 
be successfully marketed as a part of the 
specific vehicle product. GM stated that 
in the case of LHDDE vehicles, 
inclusion of a trap system would have 
a gross adverse impact on the ability of 
the diesel engine to compete in a 
vehicle market segment where gasoline 
and diesel engines are used almost 
interchangeably. GM stated that given 
the intense competition in the light 
truck market, it is unreasonable for EPA 
to set the NGP level at an amount that 
will price an engine/vehicle 
configuration out of the market.

a. COC50. EPA does not agree with 
GM’s position. EPA continues to believe 
that the costs and technology described 
in the NPRM for COC50 are appropriate. 
COC50 represents the industrywide 
average associated with meeting the 
standard. While GM may not be 
including electronic controls in its 
plans, EPA believes that other 
manufacturers will be including this 
technology and that in 1994 the average 
petroleum-fueled LHDDE will include 
electronic controls. Therefore, EPA 
continues to believe it is appropriate 
that the value for COC30 include the 
costs associated with engine 
modification, the employment of a 
catalytic converter and electronic 
controls.

b. COC90. With regard to COC90 
technology and associated costs, EPA 
agrees with GM’s comment that 
manufacturers of LHDDEs will not 
require the use of trap systems to 
comply with the 1994 PM standards for 
the near worst case engine. Review of 
1993 certification data and available 
information on 1994 model year plans 
confirmed GM’s assessment that LHDDE 
manufacturers will use electronic 
controls, engine modifications and a 
catalytic converter but will not require 
the use of trap systems to comply with 
the 1994 PM standards for the near 
worst case engine (COC90). Thus, EPA 
finds it appropriate to revise its

calculation for COC90 to incorporate the 
costs of more expensive electronic 
controls and a larger catalytic converter 
and at the same time remove the cost of 
the particulate trap system from the 
COC90 calculation.

c. NCPs based  on M arket 
Considerations. With regard to GM’s 
contention that it is not reasonable to set 
the NCP based on a trap system because 
it would price a product out of the 
marketplace, EPA does not believe that 
this issue is appropriate for 
consideration in this rule. The Clean Air 
Act requires that the NCP be set at a 
level which removes any competitive 
disadvantage to manufacturers that 
comply with the standard. The NCP 
levels in this rule are based on estimates 
of the costs that manufacturers will 
incur in complying with the 1994 PM 
standard, not on how a particular 
product will fare in the marketplace.
EPA must base the NCP on the cost of 
the technology needed to comply with 
the standard to remove any competitive 
disadvantage to a manufacturer that 
complies with the standard. Although 
EPA disagrees with GM’s comment, the 
issue is no longer relevant because EPA, 
as just explained, has removed the cost 
of a trap system from the COC90 
calculation for LHDDEs.
C. Technology A pplication
1. Urban Buses

In the NPRM, EPA proposed that 
urban bus engine manufacturers would 
employ a dual filter front-face burner 
trap system to comply with the 1994 
urban bus PM standard.

MECA believes that the likely trap 
technology used to meet the 1994 urban 
bus particulate standard will be a dual 
filter, electrically regenerated trap 
system rather than the front-face burner 
system as discussed in the NPRM.
MECA stated that the COC50 and COC90 
costs should be based on this 
technology.

Discussion of this issue with regard to 
COC30 is no longer relevant since a 
catalytic converter is now projected to 
be used in place of a trap in the case of 
COC50. However, the use of a particulate 
trap is still projected for COC90.

On further review, EPA agrees with 
MECA’s statement that manufacturers 
employing trap technology will use an 
electrical heating device rather than a 
front face burner to regenerate trap 
systems. EPA has reevaluated cost based 
on an electrically-regenerated trap 
system and finds that the cost of the 
components for this system would be 
equivalent to the cost of a front face 
burner regenerated trap system. 
Therefore, although EPA agrees with

MECA’s comment, no changes were 
made in the amount of the NCP.
2. MHDDE and HHDDE

No comments were received 
concerning the technology applied for 
these classesTand EPA’s views 
concerning the technology to be applied 
remain as proposed in the NPRM.
3. LHDDE

In the NPRM, EPA proposed that for 
LHDDEs COC50 be based on engine 
modifications and the use of a catalytic 
converter and electronic fuel control. 
COC90 for this class of engines was 
based on the use of a trap system and 
electronic fuel control.

GM found the NCP factors to be based 
on an unreasonable assessment of 
technology for both COC50 and COC90 
with regard to LHDDEs. GM stated that 
COC50 should be based on engine 
modification and catalytic converter 
technology and that COC90 would 
include the addition of electronic 
engine control. Based on its own 
development studies, GM believes that 
the trap system is not required to 
achieve the PM Standard on any of its 
LHDDE configurations. Instead, GM 
stated that the technology presumed for 
the average engine in the NPRM (engine 
modifications, electronic control and 
exhaust catalytic converter) has 
sufficient capability to meet the PM 
standard.

As was stated in the Penalty Rate 
Costs section, EPA disagrees with GM’s 
position relative to COC50 and the 
technology application remains as 
proposed. With regard to COC90, EPA is 
in agreement with GM and has amended 
the COC90 value for LHDDEs 
accordingly.
D. Production C om pliance Auditing 
(PCA) Procedures
1. Selection of Configuration for PCA 
Testing

In response to a suggestion by GM, 
EPA proposed in the NPRM that 40 CFR 
86.1106-87(a)(2) be modified to allow 
the testing of alternative configurations 
provided the manufacturer agrees to pay 
the NCP for that configuration and other 
non-tested configurations that have 
similar emission characteristics, based 
upon the CL of the tested configuration. 
If the manufacturer does not adequately 
demonstrate to the Administrator that 
non-tested configurations have similar 
emission characteristics to tested 
configurations, the highest CL of the 
configurations tested will apply to all 
non-tested configurations.

GM stated that it strongly supports 
EPA’s proposal. No other comments
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were received on this issue. Thus, EPA 
is finalizing the provisions as proposed 
in the NPRM.
2. Production Compliance Auditing

In the NPRM, EPA proposed not to 
accept a GM suggestion to allow PCA 
testing of engines that have not 
demonstrated noncompliance by failure 
of certification or SEA testing. GM did 
not agree with EPA’s proposal and 
requested that EPA reconsider the issue.

As stated in the NPRM, section 206(g) 
of the Clean Air Act provides NCPs to 
allow manufacturers with engines that 
emit at levels above the applicable 
standards to obtain certificates of 
conformity and to avoid having these 
certificates suspended or revoked.
Engine families that have demonstrated 
compliance with emission standards 
during certification and have not failed 
an SEA are not in jeopardy of not 
obtaining a certificate of conformity or 
of having that certificate suspended or 
revoked. Thus, there is no need for 
NCPs or to conduct a PCA for such 
engines or vehicles. EPA does not 
believe Congress intended NCPs to be 
used in the manner GM has proposed.

Moreover, EPA’s position is 
consistent with the consensus 
agreement signed by the members of the 
NCP negotiating committee during the 
regulatory negotiation process that took 
place prior to the first NCP rulemaking. 
This agreement specifically stated that a 
PCA may be initiated under any of the 
following circumstances:

1. Certification emission level above 
the new or revised standard.

2. Selective Enforcement Audit results 
above the new or revised standard.

3. Production running change that 
causes the certification emission level to 
be above the new or revised standard, 
but not above the upper limit.

4. Carryover of a PCA emission level 
from a previous year.

None of these criteria are met under 
the GM proposal. Therefore, EPA does 
not believe that § 86.1106-87 should be 
changed as GM has suggested.
IV. Administrative Designation and 
Regulatory Analysis

Under Executive Order 12291, EPA 
must judge whether a regulation is 
"major” and therefore subject to the 
requirement that a Regulatory Impact 
Analysis (RLA) be prepared. Major 
regulations are defined as any regulation 
that is likely to result in:

(1) An annual effect on the economy 
of $100 million or more;

(2) A major increase in costs or prices 
for consumers, individuals, Federal,
State or local government agencies, or 
geographic regions; or

(3) Significant adverse effects on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets.

This regulation will not have an 
annual effect on the economy in excess 
of $100 million and will not cause a 
major increase in the price of HDEs 
above those that would otherwise occur 
from compliance with the emission 
standards themselves. This regulation is 
intended to assist manufacturers that are 
having difficulty developing and 
marketing vehicles which comply with 
the 1994 and later model year emission 
standards. Without this rule a 
manufacturer experiencing difficulty in 
complying with the 1994 model year 
emission standards (after the use of 
credits) has only two alternatives: Fix 
the nonconforming engines for the 1994 
model year or not sell them at all. NCPs 
provide manufacturers with additional 
time to bring their engines into 
conformity.

In addition, NCPs are calculated to 
deprive nonconforming manufacturers 
of any cost savings and competitive 
advantages stemming from marketing a 
nonconforming engine. Thus, NCPs will 
not have significant adverse effects on 
competition, employment, investment, 
productivity, innovation or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. The Administrator has 
determined that this proposal does not 
constitute a “major” regulation 
according to these established criteria 
and that a RIA is not required.
V. OMB Review

This regulation was submitted to the 
Office of Management and Budget 
(OMB) for review as required by 
Executive Order 12291. Any written 
comments from OMB and any EPA 
response to those comments are in the 
Public Docket (A-91-29).
VI. Compliance With Regulatory 
Flexibility Act

The Regulatory Flexibility Act of 1980 
requires Federal agencies to consider 
potentially adverse impacts of Federal 
regulations upon small entities. In 
instances where significant impacts are 
possible on a substantial number of 
these entities, agencies are required to 
perform a Regulatory Flexibility 
Analysis.

There will not be a significant impact 
on a substantial number of small 
business entities because none of the 
affected manufacturers can be classified

as small. Moveover, as already 
discussed, the NCP program can be 
expected to benefit manufacturers.
Some Small enities do exist as 
manufacturers’ contractors for the 
testing of engines for PCAs. It is EPA’s 
practice to conduct PCA scheduling 
(namely, tests per day limitations) in 
such a way as to consider the staff and 
manpower capabilities of such 
contractors and work around any 
problems.

Therefore, as required under section 
605 of the Regulatory Flexibility Act, 5 
U.S.C. 601, et seq., I certify that this 
regulation will not have a significant 
impact on a substantial number of small 
business entities.

VII. Information Collection 
Requirements

This rule requires that manufacturers 
perform certain recordkeeping and 
submit certain reports to EPA. The 
Paperwork Reduction Act of 1980,44 
U.S.C 3501, et seq., provides that 
reporting and recordkeeping 
requirements be approved by OMB 
before they can be imposed on the 
public. The information collection 
requirements in this rule have been 
addressed in the previous NCP 
rulemaking and approved by OMB 
(OMB control no. 2060-0132). At the 
time of the final rulemaking the Agency 
will submit an Inventory Correction 
Worksheet to OMB amending the 
approved burden hours to reflect the 
additional reports required by this 
rulemaking.

Vin. Statutory Authority

The promulgation of these regulations 
is authorized by sections 202,203, 205, 
206, 207, 208, 215,216 and 301(a) of the 
Clean Air Act, as amended by the Clean 
Air Act Amendments of 1990 (42 U.S.C. 
7521, 7522, 7524, 7525, 7541, 7542, 
7549, 7550, and 7601(a)).

List of Subjects in 40 CFR Part 86

Environmental protection, 
Administrative practice and procedure, 
Air pollution control, Gasoline, Motor 
vehicles, Labeling, Motor vehicle 
pollution, and Reporting and 
recordkeeping requirements.

Dated: December 8,1993.
Carol M. Browner,
Administrator.

For the reasons set forth in the 
preamble, 40 CFR part 86, is amended 
as follows:
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PART 86-CO N TRO L OF AIR 
POLLUTION FROM NEW AND IN-USE 
MOTOR VEHICLES AND NEW AND IN- 
USE MOTOR VEHICLE ENGINES: 
CERTIFICATION AND TEST  
PROCEDURES

1. The authority citation for part 86 
continues to read as follows:

Authority: Secs. 202. 203.205.206, 207,
208, 215, 216, and 301(a), Clean Air Act, as 
amended, (42 U.S.C. 7521, 7522, 7524, 7525, 
7541, 7542, 7549, 7550, and 7601(a)).

2. Section 86.1105-87 of subpart L is 
amended by revising paragraph (e) and 
adding paragraph (f) to read as follows:

§ 86.1105-67 Em ission standards lor 
which nonconformance penalties are 
available.
* * * * *

(e) The values of COC50, COC90, and 
MC50 in paragraph (b) of this section are 
expressed in December 1984  dollars.
The values of COC30, COC90, and MCso 
in paragraphs (c) and (d) of this section 
are expressed in December 1989 dollars. 
The values of COC30» COC90. and MCso 
in paragraph (f) of this section are 
expressed in December 1991 dollars. 
These values shall be adjusted for 
inflation to dollars as of January of the 
calendar year preceding the model year 
in which the NCP is first available by 
using the change in the overall 
Consumer Price Index, and rounded to 
the nearest whole dollar in accordance 
with ASTM E29-67 (reapproved 1980), 
Standard Recommended Practice for 
Indicating Which Places of Figures are 
to be Considered Significant in 
Specified Limiting Values, approved by 
the Director of the Federal Register in 
accordance with 5 U.S.C. 552(a) and 1 
CFR part 51. This document is available 
from ASTM, 1916 Race Street, 
Philadelphia, PA 19103, and is also 
available for inspection as part of Public 
DQcket A-91-06, located at thé Central 
Docket Section, EPA, 401 M Street, SW., 
Washington, DC or at the Office of the 
Federal Register, 800 North Capitol 
Street, NW., suite 700, Washington, DC. 
This incorporation by reference was 
approved by the Director of the Federal 
Register on January 13,1992. These 
materials are incorporated as they exist 
on the date of the approval and a notice 
of any change in these materials will be 
published in the Federal Register.

(f) Effective in the 1994 model year, 
NCPs will be available for the following 
emission standards:

(1) Petroleum-fueled urban bus engine 
(as defined in § 86.091-2) particulate 
emission standard of 0.07 grams per 
brake horsepower-hour.

(i) The following values shall be used 
to calculate an NCP for the standard set

forth in § 86 .094-ll(a)(l)(iv)(A ) in 
accordance with § 86 .1113—87(a):

(A) COCso: $3292.
(B) CO O »: $10 ,014.
(C) MCso: $109 ,733.
(D) F: 1.2.
(ii) The following factor shall be used 

to calculate the engineering and 
development component of the NCP for 
the standard set forth in § 86.094— 
ll(a)(l)(iv)(A) in accordance with 
§86.1113-87(h): 0.38.

(2) Petroleum-fueled diesel heavy- 
duty engine particulate matter emission 
standard of 0.10 grams per brake 
horsepower-hour.

(i) For petroleum-fueled light heavy- 
duty diesel engines:

(A) The following values shall be used 
to calculate an NCP in accordance with 
§86.1113—87(a):

(1) COC50: $772.
(2) COC90: $1,325.
(3) MCso: $8,178 per gram per brake 

horsepower-hour.
(4) F: 1.2.
(B) The following factor shall be used 

to calculate the engineering and 
development component of the NCP in 
accordance with § 86.1113—87(h): 0.081.

(ii) For petroleum-fueled medium 
heavy-duty diesel engines:

(A) The following values shall be used 
to calculate an NCP in accordance with 
§ 86.1113-67(a):

(1) COC50: $1 ,276 .
(2) COGh>: $3,298.
(3) MCso: $15,370 per gram per brake 

horsepower-hour.
(4) F: 1 .2.
(B) The following factor shall be used 

to calculate the engineering and 
development component of the NCP in 
accordance with §86.1113-87(h): 0.098.

(iii) For petroleum-fueled heavy 
heavy-duty diesel engines:

(A) The following values shall be used 
to calculate an NCP in accordance with 
§86.1113-87(a):

(1) COC50: $2 ,105.
(2) COC90: $6 ,978 .
(-3) MC50: $30,070  per gram per brake 

horsepower-hour.
(4) F: 1.2.
(B) The following factor shall be used 

to calculate the engineering and 
development component of the NCP in 
accordance with § 86.1113-87(h): 0.083.

3. Section 86.1106-87 is amended by 
revising paragraph (a)(2) to read as 
follows:

§ 86.1106-67 Production compliance 
auditing.
* * * ' * *

(a) * * *
(2) PCA testing must be conducted on 

the same configurations that exceeded 
the standard in certification. In lieu of

that requirement, the Administrator may 
approve testing of a greater or lesser 
number of configurations provided the 
manufacturer agrees to pay the NCP 
determined from the CL of each tested 
configuration for that configuration and 
for other non-tested configurations that 
have similar emission characteristics. If 
an acceptable showing of similar 
emission characteristics is not made, the 
highest CL of the configurations tested 
will apply to all non-tested 
configurations exceeding the standard.
* * * * *

(FR Doc. 93-30890 Filed 12-27-93; 8:45 am) 
BILUNG CODE 6560-KM»

FEDERAL COMMUNICATIONS 
COMMISSION

47 CFR Part 1

[Docket No. 86-285; FC C  93-603]

Collection of Fees for Ship Inspections

In the Matter of Establishment of A Fee 
Collection Program to Implement the 
Provisions of the Omnibus Budget 
Reconciliation Act of 1989.
AGENCY: Federal Communications 
Commission.
ACTION: Final rule._____________________

SUMMARY: By this action, the 
Commission amends its rules regarding 
collection of fees for ship inspections 
and the SMRS Waiting List. The rule 
governing ship inspection fees has been 
amended because significant 
Commission resources are being 
diverted to the problem of collecting 
unpaid fees. Further, the Commission is 
eliminating the process i f  billing for 
SMRS waiting list entities because it has 
become administratively burdensome. 
The Commission will issue a Public 
Notice explaining how and when to 
remit the waiting list fee. The intended 
effect is to allow the Commission to 
operate more efficiently.
EFFECTIVE DATE: February 28,1994.
FOR FURTHER INFORMATION CONTACT: 
James Mullins, Office of General 
Counsel, Federal Communications 
Commission (202) 254-6530.
SUPPLEMENTARY INFORMATION:

O rder *
A dopted: November 19,1993; 

R eleased: December 17,1993. By the 
Commission:

1. In this order the Commission 
adopts changes to its rules regarding 
collection of fees for ship inspections 
and the SMRS Waiting List. 47 CFR 
1.1117. The rule changes are discussed
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below and are fully set forth in the Rule 
Change.

2. Currently, fees for ship inspections 
are collected by billing after ship 
inspections are conducted. 47 CFR 
1.1117. However, not all licensees are 
paying their bills. As of the first of this 
year, there were 62 outstanding 
accounts, totalling $22,100 from prior 
years. Moreover, significant 
Commission resources are being 
diverted to the problem of collecting 
unpaid fees. To resolve this problem, we 
no longer will use the administrative 
billing procedure to collect fees for ship 
inspections. In the future, we will only 
inspect ships that have paid their fees
in advance and will amend 1.1117 of 
the Commission’s Rules accordingly.!

3. As to those ships currently in 
arrears in paying their inspection fees, 
licensees are also on notice that the 
Commission in accordance with existing 
rules and policies plans to enforce fully 
the rules governing non-payment of 
fees. Specifically, the Commission plans 
to rescind existing certifications where 
payment has not been made and will 
defer action on other pending 
applications.2

4. Finally, the Commission is also 
amending its Rules to eliminate the 
applicability of the billing procedure to 
the SMRS Waiting List. The process of 
billing SMRS Waiting List entities has 
proved to be administratively 
burdensome. The Commission will 
issue a Public Notice explaining how 
and when to remit the Waiting List fee. 
Any entity that fails to pay in 
accordance with that Notice will be 
dismissed from the Wait List.

5. Because the change in applicability 
of the billing procedure adopted herein 
is 4 matter of agency practice and 
procedure, prior notice and comment is 
not required. 5 U.S.C. 553(b)(A).

6. Accordingly, it is ordered that
§ 1.1117 of the Rules and Regulations of 
the Federal Communications 
Commission is amended in the manner 
indicated below to be effective 60 days 
after publication in the Federal 
Register.

7. Authority for this action is 
contained in sections 4 (i), 4 (j)8 and

1 Requiring advance payment is consistent with 
our procedures for most other fees. The billing 
procedure will continue to be used to collect 
applicable fees for requests for Special Temporary 
Authority, audits, and international 
Telecommunication Settlements. At this time,
S 1.1117(a) is also amended to correct two 
references to other rule sections. These are minor 
technical amendments not requiring notice and 
comment

2 See 47 CFR l .m o (c ) ;  Establishm ent o f a F ee  
Collection Program to Im plem ent the Provisions i 

the Omnibus Budget Reconciliation A ct, 67  RR2c 
873,879,880 (1990); Public Notice 3491, release< 
June 7,1990, “Unpaid Fees Billing Procedures.”

303(r) of the Communications Act of 
1934, as amended, 47 U.S.C. 154(i), 
154(j), 158 and 303(r).
Federal Communications Commission. 
William F. Caton,
Acting Secretary.

Rule Change
Part 1 of title 47 of the CFR is 

amended as follows:
1. The authority citation for part 1 

continues to read:
Authority: Secs. 4, 303,48 Stat. 1066,

1082, as amended; 47 U.S.C. 154,303; 
Implement, 5 U.S.C. 552 and 21 U.S.C 853a, 
unless otherwise noted-.

PART 1— PRACTICE AND 
PROCEDURE

§1.1102 [Amended]
2. In § 1.1102 in the table in entry 6.e., 

in the "Address” column, the words 
"Applicants will be billed for the 
amount due and should remit to the 
address shown on the bill” are removed 
and the words “The FCC will release a 
Public Notice annually stating the fee 
amount due and the address to which 
the fee should be sent” will be added in 
their place.

3. Section 1.1117(a) is amended by 
revising the first sentence to read as 
follows:

§ 1.1117 Billing procedures.
(a) The fees required for the 

International Telecommunications 
Settlements (Section 1.1103(19) of this 
subpart) and Common Carrier Field 
Audits (Section 1.1105 (21) (a) and (b) 
of this subpart) should not be paid with 
the filing or submission of the request.
♦  ft  *  '

* * * * *
(FRDoc. 93-31453 Filed 12-27-93; 8:45 ami 
BILUNG CODE 6712-01-M

47 CFR Part 76
[MM Docket No. 93-218; DA 83-1517]

Cable Television Service; List of Major 
Television Markets

In the Matter of Amendment of § 76.51 of 
the Commission’s Rules to Include 
Clearwater, Florida, in the Tampa-St. 
Petersburg, Florida, Television Market.
AGENCY: Federal Communications 
Commission.
ACTION: Final rule; change o f effective 
date.

SUMMARY: By this Order, the 
Commission on its own motion changes 
the effective date established in the 
Report and Order in MM Docket No. 93-  
218, released December 15,1993. In

order to be consistent with the 
Commission’s stated desire to expedite 
proceedings involving amendment of 
the Commission’s Rules regarding major 
cable television markets and the public 
interest in synchronizing such 
amendments with the copyright royalty 
accounting periods, the rule change 
adopted in this proceeding will become 
effective by the end of the year. 
EFFECTIVE DATE: December 31,1993.
FOR FURTHER INFORMATION CONTACT:
Alan E. Aronowitz, Mass Media Bureau, 
Policy and Rules Division, (202) 632- 
7792.

SUPPLEMENTARY INFORMATION:

Order
Adopted: December 14,1993; Released: 

December 16,1993.

By the Chief, Mass Media Bureau:
1. In a Report and Order in the 

captioned proceeding (DA 93-1477, 
released December 15,1993), § 76.51 of 
the Commission’s rules were amended 
to include Clearwater, Florida, as a 
named community in the Tampa-St. 
Petersburg television market. That 
change was to become effective thirty 
days after publication in the Federal 
Register. For the reasons discussed 
below, pursuant to 47 CFR 1.108, we 
reopen this proceeding on our own 
motion to reconsider one aspect of the 
Report and Order.

2. The process of amending § 76.51 of 
the Commission’s Rules was mandated 
by section 614(f) of the 1992 Cable Act.* 
In adopting rules to implement the Act, 
the Commission indicated that 
proceedings of this type were to be 
undertaken pursuant to an expedited 
process 2 and further indicated 
agreement as to the public interest in 
synchronizing the Commission’s rules 
with the compulsory license copyright 
royalty accounting periods (January 1-  
June 30 and July 1-December 31).3 In 
order to achieve that synchronization in 
the context of this proceeding, 
consistent with the Commission’s stated 
desire to expedite the resolution of 
proceedings of this type, and in order to 
achieve the objectives set forth in 
Section 614 of the Cable Act, we had 
that good cause exists for making the 
rule changes adopted in this proceeding 
effective on less than 30 days notice,« so

1 Cable Television Consumer Protection and 
Competition Act of 1992, Pub. L. 1 0 2 -385 ,106  Stat. 
1460.

2 Report and Order in MM Docket 92-259 , 8 FCC 
Red 2965, para. 50 (1993), 58 FR 17350, April 2, 
1993.

3 Id. at para. 151.
4 The Administrative Procedure Act generally 

requires publication in the Federal Register of
Continued'
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that this becomes effective by the end of 
the year.

3. Accordingly, it is ordered. That the 
rule change effective date adopted in 
Report and Order in MM Docket No. 93— 
218 (58 FR 67694, December 22,1993) 
is reconsidered on our own motion and 
amended to become effective on 
December 31,1993.

4. This action is taken by the Chief, 
Mass Media Bureau pursuant to 
authority delegated by § 0.283 of the 
Commission's Rules.

Federal Communications Commission.
Roy J. Stewart,
Chief, Mass M edia Bureau.
IFR Doc. 93-31449 Filed 12-27-93; 8:45 am] 
BILUNG CODE 6712-01-M

47 CFR Part 76

[MM Docket No. 93-207; DA 93-1516]

Cable Television Service; List of Major 
Television Markets

In the Matter of: Amendment of § 76.51 of 
the Commission’s Rules to Include Riverside, 
California, in the Los Angeles-San 
Bemardino-Corona-Fontana, California, 
Television Market

AGËNCY: Federal Communications 
Commission.
ACTION: F in a l rule; change o f effective 
date.

SUMMARY: By this Order, the 
Commission on its own motion changes 
the effective date established in the 
Report and Order in MM Docket No. 93 - 
207, released December 7,1993. In order 
to be consistent with the Commission’s 
stated desire to expedite proceedings 
involving amendment of the 
Commission’s Rules regarding major 
cable television markets and the public 
interest in synchronizing such 
amendments with the copyright royalty 
accounting periods, the rule change 
adopted in this proceeding will become 
effective by the end of the year.
EFFECTIVE DATE: December 31,1993.
FOR FURTHER INFORMATION CONTACT:
Alan E. Aronowitz, Mass Media Bureau, 
Policy and Rules Division, (202) 632— 
7792.
SUPPLEMENTARY INFORMATION:

Order
A dopted: December 14,1993; R eleased : 

December 16,1993 
By the Chief, Mass Media Bureau:

substantive rules 30 days prior to their effective 
date but permits substantive rules to become 
effective with less than 30 days advance public in 
the Federal Register for good cause. See 5 U.S.C. 
553(d)(1); See also 47 CFR 1.427(b).

1. In a Report and Order in the 
captioned proceeding (DA 93-1444, 
released December 7,1993), § 76.51 of 
the Commission’s rules were amended 
to include Riverside, California, as a 
named community in the Los Angeles- 
San Bemardino-Corona-Fontana 
television market. That change was to 
become effective thirty days after 
publication in the Federal Register. For 
the reasons discussed below, pursuant 
to 47 CFR 1.108, we reopen this 
proceeding on our own motion to 
reconsider one aspect of the Report and 
Order.

2. The process of amending section 
76.51 of the Commission’s Rules was 
mandated by section 614(f) of the 1992 
Cable Act.i In adopting rules to 
implement the Act, the Commission 
indicated that proceedings of this type 
were to be undertaken pursuant to an 
expedited process 2 and further 
indicated agreement as to the public 
interest in synchronizing the 
Commission’s mies with the 
compulsory license copyright royalty 
accounting periods (January 1-June 30 
and July 1-December 31).2 In order to 
achieve that synchronization in the 
context of this proceeding, consistent 
with the Commission’s stated desire to 
expedite the resolution of proceedings 
of this type, and in order to achieve the 
objectives set forth in section 614 of the 
Cable Act, we find that good cause 
exists for making the rule changes 
adopted in this proceeding effective on 
less than 30 days notice,« so that this 
becomes effective by the end of the year.

3. Accordingly, it is ordered, That the 
rule change effective date adopted in 
Report and Order in MM Docket No. 9 3 - 
207 (58 FR 67694, December 22,1993)
is reconsidered on our own motion and 
amended to become effective on 
December 31,1993.

4. This action is taken by the Chief, 
Mass Media Bureau pursuant to 
authority delegated by § 0.283 of the 
Commission’s Rules.
Federal Communications Commission.
Roy J. Stewart,
C hief, Mass M edia Bureau.
[FR Doc. 93-31450 Filed 12-27-93; 8:45 am)
BILLING CODE 6712-01-M

1 Cable Television Consumer Protection and 
Competition Act of 1992, Pub. L. 1 0 2 -3 8 5 ,1 0 6  Stat. 
1460.

2 Report and Order in MM Docket 92-259 , 8 FCC 
Red 2965, para. 50 (1993), 58 FR 17350, April 2. 
1993.

* Id. at para. 151.
4 The Administrative Procedure Act generally 

requires publication in the Federal Register of 
substantive rules 30 days prior to their effective 
date but permits substantive rules to become 
effective with less than 30 days advance publication 
in the Federal Register for good cause. See 5 U.S.C. 
553(d)(1); See also 47 CFR 1.427(b).

DEPARTMENT OF THE INTERIOR 

Fish and Wildlife Service

50 CFR Part 24
RIN 1018-AB28

Endangered and Threatened Wildlife 
and Plants; Designated Ports for 
Listed Plants

AGENCY: Fish and Wildlife Service, 
Interior.
ACTION: F in a l rule.

SUMMARY: The Fish and Wildlife Service 
(the Service) hereby amends the 
regulations concerning the importation, 
exportation, and reexportation of plants 
by adding Orlando, Florida, to the list 
of designated ports. The U.S. 
Department of Agriculture has opened a 
plant inspection station in Orlando, and 
the Service has determined that the 
station has adequate facilities and 
personnel to qualify as a designated port 
for the importation, exportation, and 
reexportation of plants under the terms 
of the Endangered Species Act of 1973, 
as amended (the Act), and the 
Convention on International Trade in 
Endangered Species of Wild Fauna and 
Flora (CITES). The addition of Orlando 
to the list of designated ports will 
facilitate plant trade and the 
enforcement of the Act and CITES. 
EFFECTIVE DATE: December 28,1993.
FOR FURTHER INFORMATION CONTACT: 
Marshall P. Jones, Chief, Office of 
Management Authority, U.S. Fish and 
Wildlife Service, 4401 North Fairfax 
Drive, room 420-C, Arlington, Virginia 
22203, telephone (703) 358-2095.
SUPPLEMENTARY INFORMATION: 

Background
The Endangered Species Act of 1973, 

as amended (the Act), requires, among 
other things, that plants be imported, 
exported, or reexported only at 
designated ports or, under certain 
limited circumstances, at nondesignated 
ports. Section 9(f) of the Act (16 U.S.C. 
1538(f)) provides for the designation of 
ports. Under section 9(f)(1), the 
Secretary of the Interior (the Secretary) 
has the authority to establish designated 
ports based on a finding that such an 
action would facilitate enforcement of 
the Act and reduce the costs of that 
enforcement. The United States 
Department of Agriculture (USDA) and 
the Secretary are responsible for 
enforcing provisions of the Act and the 
Convention on International Trade in 
Endangered Species of Wild Fauna and 
Flora (CITES) relating to the 
importation, exportation, and
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reexportation of plants listed as 
endangered or threatened under the Act 
or listed under CITES.

The regulations contained in 50 CFR 
part 24, “Importation and Exportation of 
Plants,” are for the purpose of 
establishing ports for the importation, 
exportation, and reexportation of plants. 
Section 24.12(e) of the regulations 
contains a list of USDA ports that are, 
for the purposes of the Act and CITES, 
designated ports for the importation, 
exportation, and reexportation of plants 
that are not listed as endangered or 
threatened under the Act and/or not 
listed under CITES. (The USDA 
regulations in 7 CFR 319.37 contain 
additional prohibitions and restrictions 
governing the importation of plants 
through those ports.) Plants that are 
listed as endangered or threatened in 50 
CFR 17.12 or are listed in the 
appendices to CITES in 50 CFR 23.23 
are required to be accompanied by 
documentation and may be imported, 
exported, or reexported only at one of 
the USDA ports listed in § 24.12(a) of 
the regulations.

After consultations with the USDA, 
the United States Fish and Wildlife 
Service (the Service) determined that 
the USDA’s Orlando, Florida, port of 
entry possesses adequate facilities and 
personnel to carry out enforcement 
activities related to the Act and CITES. 
Additionally, the Service determined 
that the location of the Orlando facility 
coincides with established patterns of 
plant trade. Accordingly, in a July 9,
1993, Federal Register notice (58 FR 
36925), the Service pfoposed that the 
USDA port at Orlando, Florida, be 
added to the lists of USDA ports in 50 
CFR 24.12, paragraphs (a) and (e).
Comments Submitted

The Service’s July 9,1993, notice 
invited the submission of written 
comments regarding the proposal for a 
60-day comment period ending on 
September 7,1993. No comments were 
received by that date.
Requests for Public Hearing

Section 9(f)(1) of the Act provides that 
any person may request an opportunity 
to comment at a public hearing before 
the Secretary of the Interior confers 
designated port status on any port. 
Accordingly, the Service’s July 9,1993, 
notice invited public hearing requests, 
which were required to be received by 
the Service on or before August 23,
1993. No such requests were received.

Therefore, based on the rationale set 
forth in the proposed rule, the Service 
is adopting the provisions of the 
proposal as a final rule without change.

Effective Date
The effect of this rule is to grant an 

exemption from 16 U.S.C. 1538(f), 
which generally prohibits importation 
of wildlife and plants except at such 
ports as may be designated. 
Accordingly, it may be given immediate 
effect under 5 U.S.C. 553(d)(1), which 
permits a rule that “grants or recognizes 
an exemption or relieves a restriction” 
to be given immediate effect.
Executive Order 12866 and Regulatory 
Flexibility Act

This rule was not subject to OMB 
review under Executive Order 12866. 
The addition of Orlando, Florida, as a 
designated port will facilitate the 
importation, exportation, and 
reexportation of plants listed as 
threatened or endangered under the Act 
or listed under CITES, as well as other 
terrestrial plants. The Service believes 
the addition of this port will have a 
postive, albeit limited, economic 
impact.

The volume of traffic currently 
handled by the designated ports in 
Florida indicates that the port will be 
utilized for the importation, exportation, 
or reexportation of plants. The USDA 
has informed the Service that it 
estimates that 20 or more commercial 
exporters/importers, many of them 
small entities, will use this facility on a 
regular basis. The USDA also projects 
that commercial importers based in the 
northern Florida area will realize at 
least a small savings in transportation 
costs as a result of the opening of the 
Orlando facility. The primary impact, 
however, will be the increased 
convenience of having an additional 
port in Florida through which plants 
may be imported, exported, or 
reexported.

Under these circumstances, the 
Service has determined that this action 
will not have a significant economic 
impact on a substantial number of small 
entities, as described in the Regulatory 
Flexibility Act.
Executive Order 12372

This program/activity is listed in the 
Catalog of Federal Domestic Assistance 
under No. 10.025 and is subject to 
Executive Order 12372, which requires 
intergovernmental consultation with 
State and local officials. (See 7 CFR part 
3015, subpart V.)
Executive Order 12778

This final rule has been reviewed 
under Executive Order 12778, Civil 
Justice Reform. The Office of the 
Solicitor has determined that the 
requirements of Executive Order 12778 
have been satisfied.

National Environmental Policy Act
The Service has determined that this 

final rule adding a designated port 
under authority of the Endangered 
Species Act of 1973 for the importation, 
exportation, and reexportation of plants 
is not a major Federal action which will 
significantly affect the quality of the 
human environment within the meaning 
of section 102(2)(C) of the National 
Environmental Policy Act of 1969.
Paperwork Reduction Act

This final rule contains no new 
information collection or recordkeeping 
requirements under the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 
e t seq .).

List of Subjects in 50 CFR Part 24
Import, Export, Endangered and 

threatened plants, Treaties 
(Agriculture).

Accordingly, we are amending 50 CFR 
part 24 as follows:

PART 24— IMPORTATION AND 
EXPORTATION OF PLANTS

1. The authority citation for part 24 
continues to read as follows:

Authority: Secs. 9(f)(1), 11(f), Pub. L. 93 - 
205, 87 Stat. 893, 897 (16 U.S.C 1538(f)(1), 
1540(f)).

§24.12 [Amended]
2. Section 24.12(a) is amended by 

adding “Orlando, Florida” immediately 
under “Miami, Florida”.

3. Section 24.12(e) is amended by 
adding “Orlando, Florida” immediately 
under “Miami, Florida”.

Dated: November 16,1993.
Bruce Blanchard,
Deputy Director, Fish and W ildlife Service.
(FR Doc. 93-31568 Filed 12-27-93; 8:45 am] 
BILUNG CODE 4310-65-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric 
Administration

50 CFR Part 226

[Docket No. 920783-8285; I.D. 062992E]

Designated Critical Habitat; Snake 
River Sockeye Salmon, Snake River 
Spring/Summer Chinook Salmon, and 
Snake River Fall Chinook Salmon

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce.
ACTION: Final rule.
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SUMMARY: NMFS is designating critical 
habitat for the Snake River sockeye 
salmon (Oncorhynchus nerka), Snake 
River spring/summer chinook salmon 
(Oncorhynchus tshawytscha) and Snake 
River fall chinook salmon pursuant to 
the Endangered Species Act (ESA). The 
designated habitat for Snake River 
sockeye salmon consists of river reaches 
of the Columbia, Snake, and Salmon 
Rivers, Alturas Lake Creek, Valley 
Creek, and Stanley, Redfish, Yellow 
Belly, Pettit, and Alturas Lakes 
(including their inlet and outlet creeks). 
The designated habitat for Snake River 
spring/summer chinook salmon consists 
of river reaches of the Columbia, Snake, 
and Salmon Rivers, and all tributaries of 
the Snake and Salmon rivers (except the 
Clearwater River) presently or 
historically accessible to Snake River 
spring/summer chinook salmon (except 
reaches above impassable natural falls 
and Hells Canyon Dam). The designated 
habitat for Snake River fall chinook 
salmon consists of river reaches of the 
Columbia, Snake, and Salmon Rivers, 
and all tributaries of the Snake and 
Salmon Rivers presently or historically 
accessible to Snake River fall chinook 
salmon (except reaches above 
impassable natural falls, and Dworshak 
and Hells Canyon Dams). Maps are 
available on request (see ADDRESSES). 
The critical habitat designation 
identifies those physical and biological 
features of the habitat that are essential 
to the conservation of the species and 
that may require special management 
consideration or protection. The 
economic and other impacts resulting 
from this critical habitat designation, 
over and above those arising from the 
listing of the species under the ESA, are 
expected to be minimal. The 
designation of critical habitat provides 
explicit notice to Federal agencies and 
the public that these areas and features 
are vital to the conservation of the 
species. In addition, the designation 
assists Federal agencies in carrying out 
their responsibility to ensure that 
agency actions will not result in 
destruction or adverse modification of 
critical habitat.
EFFECTIVE DATE: January 27,1994. The 
incorporation by reference of certain 
publications listed in the regulations is 
approved by the Director of the Federal 
Register as of January 27,1994.

ADDRESSES: Requests for maps should 
be addressed to NMFS, Endangered 
Species Branch, Environmental and 
Technical Services Division, 911 NE. 
11th Avenue, room 620, Portland, OR 
97232.
FOR FURTHER INFORMATION CONTACT:

Garth Griffen, NMFS, Endangered 
Species Branch, Environmental and 
Technical Services Division, 911 NE. 
11th Avenue, room 620, Portland, OR 
97232, telephone (503) 230-5430, or 
Marta Nammack, NMFS, 1335 East-West 
Highway, Silver Spring, MD 20910, 
telephone (301) 713-2322.
SUPPLEMENTARY INFORMATION: 

Background
NMFS published its determination to 

list the Snake River sockeye salmon as 
endangered on November 20,1991 (56 
FR 58619), and Snake River spring/ 
summer chinook salmon and fall 
chinook salmon as threatened on April 
22,1992 (57 FR 14653), under the ESA 
(16 U.S.C 1531 et seq.). Section 
4(a)(3)(A) of the ESA requires that, to 
the maximum extent prudent and 
determinable, NMFS designate critical 
habitat concurrently with a 
determination that a species is 
endangered or threatened. At the time of 
the proposed listing determinations, 
critical habitat was not determinable 
because information necessary to 
perform the required analyses was not 
available.

NMFS published a Federal Register 
notice (October 15,1991, 56 FR 51684) 
requesting biological and economic 
information related to designation of 
critical habitat for Snake River sockeye 
salmon, Snake River spring/summer 
chinook salmon, and Snake River fall 
chinook salmon. NMFS also convened a 
Biological Technical Committee and an 
Economic Technical Committee, 
comprised of interested experts 
throughout the Pacific Northwest, to 
assure that available information on 
which to base any critical habitat 
determination is both accurate and 
complete. NMFS has considered all 
available scientific and economic 
information in making this 
determination.

On December 2,1992 (57 FR 57051), 
NMFS published a proposed rule to 
designate critical habitat for Snake River 
sockeye salmon, Snake River spring/ 
summer chinook salmon, and Snake 
River fall chinook salmon. The 
preamble to the proposed rúle describes 
the procedures and criteria used to 
designate critical habitat. On February 
5,1993 (58 FR 7206), NMFS published 
a notice extending the 60-day comment 
period by an additional 30 days. 
Washington Sea Grant completed an 
economic impact assessment for NMFS 
that focused on identifying the 
economic consequences (costs and 
benefits) of implementing alternative 
management strategies for the listed 
species (“Economic Effects of

Management Measures Within the 
Range of Potential Critical Habitat for 
Snake River Endangered and 
Threatened Salmon Species”, Huppert 
et al., 1992). In addition, NMFS 
prepared an environmental assessment 
(EA), pursuant to the National 
Environmental Policy Act (NEPA), to 
evaluate both the environmental and 
economic impacts of the proposed 
critical habitat designations.

NMFS is designating critical habitat 
for the Snake River sockeye salmon, 
Snake River spring/summer chinook 
salmon, and Snake River fall chinook 
salmon as described in the proposed 
rule with modifications and 
clarifications suggested through the 
public review process.
Essential Habitat of Snake River 
Sockeye Salmon, Spring/Summer 
Chinook Salmon, and Fall Chinook 
Salmon

Essential Snake River salmon habitat 
consists of four components: (1) 
Spawning and juvenile rearing areas; (2) 
juvenile migration corridors; (3) areas 
for growth and development to 
adulthood; and (4) adult migration 
corridors. The Pacific Ocean areas used 
by listed salmon for growth and 
development to adulthood are not well 
understood, and essential areas and 
features have not been identified. Snake 
River sockeye salmon spawning and 
rearing is currently limited to Redfish 
Lake. Other historical nursery areas that 
are essential to the conservation of the 
species include Alturas, Pettit, Stanley, 
and Yellow Belly Lakes (including their 
inlet creeks). Essential features of these 
areas include adequate: (1) Spawning 
gravel; (2) water quality; (3) water 
quantity; (4) water temperature; (5) food;
(6) riparian vegetation; and (7) access. 
These fishes’ juvenile migration 
corridors include these lakes’ inlet and 
outlet creeks, Alturas Lake Creek, that 
portion of Valley Creek between Stanley 
Lake Creek and the Salmon River, the 
main fork of the Salmon River, the 
Snake River, and the Columbia River to 
the Pacific Ocean. Essential features of 
the juvenile migration corridors include 
adequate: (1) Substrate (2) water quality;
(3) water quantity; (4) water 
temperature; (5) water velocity; (6) 
cover/shelter; (7) food; (8) riparian 
vegetation; (9) space; and (10) safe 
passage conditions. The adult migration 
corridors are the same areas included in 
juvenile migration corridors. Essential 
features would include those in the 
juvenile migration corridors, excluding 
adequate food.

Snake River spring/summer chinook 
salmon spawning and rearing is 
currently sparsely distributed
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throughout the Grande Ronde, Imnaha, 
Salmon» and Tucannon subbasins, and 
Asotin, Granite, and-Sheep Creeks, 
However, this critical habitat 
designation includes all river readies 
presently or historically accessible to 
this species (except reaches above 
impassable natural falls, and Dworshak 
and Hells Canyon Dams). Essential 
features of spawning and juvenile 
rearing areas include adequate: (1) 
Spawning gravel; (2) water quality; (3) 
water quantity; (4) water temperature;
(5) cover/shelter; (6) food; (7) riparian 
vegetation; and (8) space. These fishes* 
migration corridors are the spawning 
and juvenile rearing areas, plus the 
Snake River, and the Columbia River to 
the Pacific Ocean. Essential features of 
the juvenile and adult migration 
corridors are the same as those listed for 
Snake River sockeye salmon.

Snake River fall chinook salmon 
spawning and rearing is currently 
limited to the Snake River below Hells 
Canyon Dam, and within the 
Clearwater, Hells Canyon, Imnaha,
Lower Grande Ronde, Lower North Fork 
Clearwater, Lower Salmon, Lower 
Snake, Lower Snake-Asotin, Lower 
Snake-Tucannon, and Palouse 
hydrologic units. However, this critical 
habitat designation includes all river 
reaches presently or historically 
accessible to this species (except 
reaches above impassable natural falls, 
and Dworshak and Hells Canyon Dams). 
Essential features of spawning and 
juvenile rearing areas are the same as for 
Snake River Spring/summer chinook 
salmon. Juvenile and adult migration 
corridors are the same areas as 
spawning and juvenile rearing areas, 
plus the Columbia River to its mouth at 
the Pacific Ocean. Essential features of 
the juvenile and adult migration 
corridors are the same as those listed for 
Snake River sockeye salmon.
Need for Special Management 
Considerations or Protection

In order to assure that the essential 
I areas and features are m aintained or 

restored, special management may be 
needed. Activities that may require 
special management considerations for 
listed Snake River salmon spawning and 
juvenile rearing areas include, but are 
not limited to: (1) Artificial propagation; 
(2) land management; (3) timber harvest;
(4) water polluting activities; (5) 
livestock grazing; (6) habitat restoration;
(7) irrigation withdrawal; (8) mining; 
ûud (9) road construction. For juvenile 
find adult migration corridors, special 
management considerations also 
include: (10) Migration barriers; (11) 
hydroelectric power system operation; 
(12) water storage; (13) dredge and fill

operations; (14) predator control; and 
(15) barge transportation of materials. 
Not all of these activities are necessarily 
of current concern; however, they 
indicate the potential type of activities 
that will require consultation in the 
future. For listed Snake River salmon in 
the ocean environment, no special 
management considerations of the ocean 
habitat have been identified.

Special considerations and protection 
for these and other habitat features will 
be evaluated during the section 7 
consultation process and in the 
development and implementation of a 
recovery plan for listed Snake River 
salmon. If adequate protection cannot be 
provided through consultation or 
through the recovery planning process, 
separate management actions with 
binding requirements may be 
considered.
Activities That May Affect the Essential 
Habitat

A wide range of activities may affect 
the essential habitat requirements of 
listed Snake River salmon. These 
activities include pollutant discharge . 
and water management actions of 
Federal agencies (i.e., Bonneville Power 
Administration (BPA), U.S. Army Corps 
of Engineers (ACE), U.S. Bureau of 
Reclamation (BOR), and the U.S. 
Environmental Protection Agency 
(EPA)) and related or similar actions of 
other Federally regulated projects in the 
Columbia River system (e.g., Federal 
Energy Regulatory Commission (FERC) 
regulation of the Hells Canyon 
complex); water regulation in the Snake 
River Basin by the BOR; livestock 
grazing allocations in the Snake River 
Basin by the U.S. Forest Service (FS) 
and U.S. Bureau of Land Management 
(BLM); timber harvest and related 
activities in the Snake River Basin 
conducted by the FS and BLM; 
agricultural activities funded or carried 
out by the DASCS; research/monitoring 
by FWS, BPA, and NMFS; and planting 
anadromous salmonids and other fishes 
in the Columbia River Basin by the FWS 
as well as the States of Oregon, 
Washington, and Idaho, and Indian 
Tribes. Other actions of concern include 
dredge and fill activities, and bank 
stabilization activities authorized and/or 
conducted by ACE throughout the 
Columbia River Basin.

The Federal agencies that most likely 
will be affected by this critical habitat 
designation include the BPA, FERC, 
NMFS, ACE, BLM, EPA, FWS, and the 
FS. This designation will provide clear 
notification to these agencies, private 
entities, and the public of critical 
habitat designated for listed Snake River 
salmon and the boundaries of the

habitat and protection provided for that 
habitat by the section 7 consultation 
process. This designation will also assist 
these agencies and others in evaluating 
the potential effects of their activities on 
listed Snake River salmon and their 
critical habitat, and in determining 
when consultation with NMFS would 
be appropriate.
Expected Impacts of Designating 
Critical Habitat

NMFS prepared an EA that describes 
the environmental and economic 
impacts of alternative critical habitat 
designations. The EA is based on the 
best available information, considering 
comments received in response to the 
Federal Register notice soliciting 
biological and economic information on 
critical habitat (October 15,1991,56 FR 
51684). The environmental benefit 
provided by designating critical habitat 
is the clear notification to Federal 
agencies and the public of the existence 
and importance of critical habitat. This 
critical habitat designation identifies 
areas in the Columbia River Basin 
determined to be essential to the 
conservation of listed Snake River 
salmon and that may be in need of 
special management considerations or 
protection. Designation of critical 
habitat will have little direct impact on 
the water, air, or land or on the cultural 
or historical resources of the Columbia 
River Basin. The University of 
Washington conducted a study under a 
grant from NMFS to project the 
economic costs and benefits resulting 
horn specific management measures 
within areas potentially qualifying as 
critical habitat. This report provides 
information useful for the purposes of 
recovery planning, as well as critical 
habitat designation. Assistance in the 
development of this report was solicited 
from the public (October 15,1991, 56 
FR 51684) and from an Economic 
Technical committee comprised of 
expert entities throughout the Pacific 
Northwest. The resulting report 
presented to NMFS (Huppert et al.,
1992) provided a broad scope of 
potential management measures and 
projected economic effects ranging 
between $5.6 and 249 million annually, 
from which NMFS could partition the 
incremental costs attributable to a 
critical habitat proposal.

The economic costs to be considered 
in a critical habitat designation are the 
incremental costs of critical habitat 
designation above the economic impacts 
attributable to listing or attributable to 
authorities other than the ESA (see 
Consideration of Economic, 
Environmental and Other Factors 
section of this preamble). NMFS has
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determined that there are no 
incremental net costs for areas within 
these species' current distribution. 
However, incremental costs do result 
from special management activities in 
areas outside the current distribution of 
the listed species that have been 
determined to be essential to the 
conservation of the species. For Snake 
River sockeye salmon, only those 
impacts from special management 
activities in Alturas, Pettit, Stanley, and 
Yellow Belly Lakes and their inlet and 
outlet creeks (areas previously within 
the range of the species) are directly 
attributable to a critical habitat 
designation. Critical habitat designation 
of these areas may result in an 
estimated, one-time nationwide 4 
economic impact of $1.0 to 1.5 million, 
and estimated annual impacts ranging 
from $66,618 to $183,625 (Fluharty et 
al., 1992). These estimated economic 
impacts may result from activities such 
as: Treating and buffering (one-time 
cost) sockeye salmon nursery lakes; 
providing access for juvenile and adult 
sockeye salmon to and from the nursery 
lakes; and eliminating potential 
competition and predation due to 
planted put-take salmonids. It should be 
noted that these costs will not be 
incurred immediately, and, since 
activities may not need to be conducted 
in all lakes simultaneously, the costs 
may be spread.out over time. Plans for 
the timing of the needed habitat 
improvements will be developed 
through the recovery planning process, 
considering such factors as the current 
condition of the habitat, the time 
necessary for habitat improvements, and 
the plans for outplanting of smolts from 
the captive broodstock program or other 
sources.

A beneficial economic and social 
impact may also be realized from 
designating these areas as critical 
habitat from the establishment of a 
Tribal ceremonial and subsistence 
fishery upon the recovery of the Snake 
River sockeye salmon. Moreover, it is 
estimated that a beneficial economic 
impact ranging from approximately 
$6,000 to $305,000 per year may be 
realized from an increase in non
consumptive uses (i.e., viewing sockeye 
salmon spawning) upon the recovery of 
the Snake River sockeye salmon in the 
Stanley Basin (Fluharty et al., 1992).

For Snake River spring/summer and 
fall chinook salmon, no incremental 
costs are expected as a result of critical 
habitat designation because the critical 
habitat designation only includes 
habitat where these species currently 
exist.

Final Critical Habitat; Essential 
Features

The designated habitat for Snake 
River sockeye salmon includes: The 
Columbia River from the Pacific Ocean 
to its confluence with the Snake River; 
the Snake River from its confluence 
with the Columbia River to its 
confluence with the Salmon River; the 
Salmon River from its confluence with 
the Snake River to its confluence with 
Alturas Lake Creek; Stanley, Redfish, 
Yellow Belly, Pettit, and Alturas Lakes 
(including their inlet and outlet creeks); 
Alturas Lake Creek and that portion of 
Valley Creek between Stanley Lake 
Creek and the Salmon River; all river 
reaches presently or historically 
accessible (except reaches above 
impassable natural falls, and Dworshak 
and Hells Canyon Dams) to Snake River 
sockeye salmon in the following 
hydrologic units: Lower Salmon, Lower 
Snake, Lower Snake-Asotin, Lower 
Snake-Tucannon, Middle Salmon- 
Chamberlain, Middle Salmon-Panther, 
and Upper Salmon.

The designated habitat for Snake 
River spring/summer chinook salmon 
includes: The Columbia River from the 
Pacific Ocean to its confluence with the 
Snake River; the Snake River from its 
confluence with the Columbia River to 
its confluence with Granite Creek; 
Asotin, Sheep, and Granite Creeks; all 
river reaches presently or historically 
accessible (except reaches above 
impassable natural falls, and Dworshak 
and Hells Canyon Dams) to Snake River 
spring/summer chinook salmon in  the 
following hydrologic units: Hells 
Canyon, Imnaha, Lemhi, Little Salmon, 
Lower Grande Ronde, Lower Middle 
Fork Salmon, Lower Salmon, Lower 
Snake-Asotin, Lower Snake-Tucannon, 
Middle Salmon-Chamberlain, Middle 
Salmon-Panther, Pahsimeroi, South 
Fork Salmon, Upper Middle Fork 
.Salmon, Upper Grande Ronde, Upper 
Salmon, and Wallowa.

The designated habitat for Snake 
River fall chinook salmon includes: The 
Columbia River from the Pacific Ocean 
to its confluence with the Snake River;

, the Snake River from its confluence 
with the Columbia River to Hells 
Canyon Dam; the Palouse River from its 
confluence with the Snake River 
upstream to Palouse Falls; the 
Clearwater River from its confluence 
with the Snake River upstream to its 
confluence with Lolo Greek; the North 
Fork Clearwater River from its 
confluence with the Clearwater River 
upstream to Dworshak Dam; all river 
reaches presently or historically 
accessible to Snake River fall chinook 
salmon (except reaches above

impassable natural falls) in the 
following hydrologic units: Clearwater, 
Hells Canyon, Imnaha, Lower Grande 
Ronde, Lower North Fork Clearwater, 
Lower Salmon, Lower Snake, Lower 
Snake-Asotin, Lower Snake-Tucannon, 
and Palouse.

Critical habitat for all listed Snake 
River salmon includes the bottom and 
water of the waterways and the adjacent 
riparian zone. The riparian zone 
includes those areas within 300 feet 
(91.4 m) of the normal line of high water 
of a stream channel or from the 
shoreline of a standing body of water. 
Essential features of these areas include 
adequate: (1) Substrate (especially 
spawning gravel); (2) water quality; (3) 
water quantity; (4) water temperature;
(5) water velocity; (6) cover/shelter; (7) 
food; (8) riparian vegetation; (9) space; 
and (10) migration conditions.

Although it is important, critical 
habitat does not include the open ocean 
habitat used by listed Snake River 
salmon because this area does not 
appear to be in need of special 
management consideration. Degradation 
of this portion of the species' habitat 
does not appear to be a significant factor 
in the decline of the species. In 
addition, existing laws appear adequate 
to protect these areas, and special 
management of this habitat is not 
considered necessary at this time. 
However, NMFS is presently organizing 
a workshop that will convene regional 
marine scientists and managers to 
submit and review all available 
information regarding marine habitat 
use by listed Snake River salmon, and 
the impact of current laws and activities 
on these species during marine 
residence. This workshop will allow 
NMFS to more accurately assess the 
need to amend the critical habitat 
designation to include specific oceanic 
or nearshore areas, and identify 
associated management issues and 
essential habitat features in these areas. 
If additional evidence supports the 
inclusion of marine areas, NMFS may 
revise designated critical habitat in 
accordance with 50 CFR 424.16. NMFS 
will continue to consult under section 7 
of the ESA to address Federal actions 
that may affect the species or result in 
takings in the ocean, such as Federal 
management of ocean fishing.
Comments and Responses

State agencies, county governments, 
Federal agencies and other interested 
parties were notified and requested to 
comment on the proposed rule. ,
hearings on the proposed rule were held 
at the following locations: January 11, 
1993, in Portland, OR; January 12,1993, 
in Richland, WA; January 13,1993, in
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Lewiston, ID; and January 14,1993, in 
Boise, ID. Thirty-three individuals 
presented testimony at these hearings. 
During the 90-day comment period, 
NMFS received 112 written comments 
on the proposed rule from government 
agencies, non-government organizations 
and individuals. These comments are 
addressed below.
Geographic Extent o f Critical Habitat

Comments: Many commenters 
recommended that the proposed 
geographic range of critical habitat for 
listed Snake River salmon be revised. 
Numerous commenters recommended 
that NMFS identify a portion of the 
ocean habitat and related special 
management considerations in the 
designation. Several recommended that 
critical habitat be extended to include 
entire watershed basins, not just 
riparian zones; several others requested 
that riparian zones be excluded from 
designation. Several commenters stated 
that all streams in Idaho should be 
excluded from critical habitat 
designation. Many expressed concern 
that the definitions of various stream 
descriptors (e.g., riparian zone, basin, 
subbasin, lower reaches) in the critical 
habitat designation were too vague. 
Several requested maps to more clearly 
identify critical habitat 

One commenter recommended 
removing reaches of Valley Creek 
upstream from its confluence with 
Stanley Lake Creek from designated 
critical habitat for Snake River sockeye 
salmon.

Many comments specifically 
addressed designated critical habitat for 
Snake River spring/summer chinook 
salmon. Many recommended that the 
Clearwater River be designated as 
critical habitat for Snake River spring/ 
summer chinook salmon. Another 
suggested that NMFS should designate 
only currently occupied habitat in the 
main Salmon, Middle Fork Salmon, East 
Fork Salmon and Lemhi Rivers, and not 
all other river reaches. Two commenters 
noted that spring/summer chinook 
salmon habitat was erroneously 
extended to Sheep Creek and not 
Granite Creek. One commenter 
recommended the removal of Joseph 
Creek as critical habitat.

Several comments specifically 
addressed designated critical habitat for 
Snake River fall chinook salmon. Two 
commenters recommended that NMFS 
remove Asotin Creek as critical habitat 
for fall chinook salmon. One suggested 
that the North Fork of the Clearwater 
River to Dworshak Dam should be 
included as critical habitat for Snake 
River fall chinook salmon. Three 
commenters recommended the

inclusion of the Palouse River Basin for 
fall chinook salmon. Three commenters 
requested that NMFS maintain the 
exclusion of critical habitat upstream of 
Orofino on the Clearwater River, while 
one requested extending critical habitat 
for Snake River fall chinook salmon up 
to Selway Falls on the Selway River, up 
the South Fork Clearwater River to 
Harpster, and up the Middle Fork of the 
Clearwater River into the lower reaches 
of the Lochsa River.

R esponse: Critical habitat is defined 
in section 3(5) of the ESA as the specific 
areas within the geographic area 
occupied by the species on which are 
found those physical or biological 
features that are essential to the 
conservation of the species and that may 
require special management 
considerations or protection. Based on 
commenters’ concerns and new 
information received during the public 
comment period, NMFS has refined its 
designation of critical habitat for Snake 
River sockeye salmon, Snake River 
spring/summer chinook salmon, and 
Snake River fall chinook salmon. The 
following sections address these 
commenters* concerns and clarify 
NMFS’ designation of critical habitat for 
listed Snake River salmon.
Estuarine and Marine Habitats

NMFS recognizes that the Columbia 
River estuary is an essential rearing area 
and migration corridor for listed Snake 
River salmon, and has maintained the 
designation of the estuary as critical 
habitat in this final rule. Although they 
are also important, NMFS believes that 
marine habitats (i.e., oceanic or 
nearshore areas seaward of the mouth of 
the Columbia River) used by listed 
Snake River salmon do not presently 
warrant designation and do not appear 
to be in need of special management 
consideration or protection. Degradation 
of this portion of the species’ habitat 
does not appear to have been a 
significant factor in the decline of the 
species. Specifically, existing laws 
appear adequate to protect these areas, 
and special management of this habitat 
is not considered necessary at this time. 
However, NMFS is presently organizing 
a workshop that will convene regional 
marine scientists and managers to 
submit and review all available 
information regarding marine habitat 
use by listed Snake River salmon, and 
the impact of current laws and activities 
on these species during marine 
residence. This workshop will allow 
NMFS to assess more accurately the 
need to amend the critical habitat 
designation to include specific oceanic 
or nearshore areas, and identify 
associated management issues and

essential habitat features in these areas. 
If additional evidence supports the 
inclusion of marine areas, NMFS may 
revise designated critical habitat in 
accordance with 50 CFR 424.16. NMFS 
will, of course, continue to consult 
under section 7 of the ESA to address 
Federal actions that may affect the 
species or result in takings in the ocean, 
such as Federal management of ocean 
fishing.

Freshwater Habitats .
NMFS has determined that it is 

possible to designate most river reaches 
and lakes critical to the conservation of 
listed Snake River salmon. However, in 
areas above the confluence of the 
Columbia and Snake Rivers, Snake 
River spring/summer chinook salmon 
inhabit a wide range of habitats, from 
large rivers to small perennial and 
intermittent streams. This use of diverse 
habitats coupled with the inadequacy of 
existing species distribution maps 
makes it extremely difficult to identify 
all specific river reaches required by 
this species. Furthermore, designating 
each specific river reach would not 
necessarily aid current conservation 
efforts for this species since there is the 
potential of excluding small, yet 
important, tributaries from the critical 
habitat designation. Therefore, it is 
presently not feasible to designate each 
particular river reach that could be 
considered as critical habitat for Snake 
River spring/summer chinook salmon. 
However, NMFS has determined that it 
is prudent to designate specific 
■hydrologic units (i.e., Federally 
approved river basin boundaries) that 
include or contain river reaches 
presently or historically accessible to 
this species (except reaches upstream of 
impassable natural falls, and Dworshak 
and Hells Canyon Dams). These reaches 
are known to contain physical and 
biological features vital to the 
conservation of Snake River spring/ 
summer chinook salmon (see Table 1 in 
the regulatory text).

Figure 1 identifies the general 
geographic extent of larger rivers, lakes, 
and streams within hydrologic units 
designated as critical habitat for Snake 
River sockeye, spring/summer chinook, 
and fall chinook salmon. Note that 
Figure 1 does not constitute the 
definition of critical habitat, but instead 
is provided as a general reference to 
guide Federal agencies and interested 
parties in locating the general 
boundaries of critical habitat for listed 
Snake River salmon. The complete text 
delineating critical habitat for each 
species can be found at 50 CFR 226.22. 
Below is a table that classifies the 
counties in Oregon, Washington, and
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Idaho, within which at least some 
portion of the designated critical habitat 
(i.e., river reach or lake) or 
encompassing hydrologic unit is 
contained.

S t a t e s /Co u n t ie s  C o n t a in in g  o r  
B o r d e r in g  R iv e r s  a n d  H y d r o - 
l o g ic  U n it s  * D e s ig n a t e d  a s  C r it
ic a l  H a b it a t  f o r  E n d a n g e r e d  
S n a k e  R iv e r  S o c k e y e  S a l m o n  
a n d  T h r e a t e n e d  S n a k e  R iv e r  
S p r in g /Su m m e r  C h in o o k  a n d  F a l l  
C h in o o k  S a l m o n

State Counties Species 2

Orennn _____ Baker ............ 2,3
Clatsop......... 1,2,3
Colum bia...... 1,2,3
Gillium .......... 1.2,3
Hood River .... 1,2,3
Morrow......... 1,2,3
Multnomah .... 1,2,3
Sherman....... 1,2,3
Um atilla........ 1,2,3
Union-»........... 2
Wallowa........ 1,2,3
W asco.......... 1,2,3

Washington...... Adam s.......... 3
Asotin ........... 1,2,3
Benton.......... 1,2,3
C lark ............. 1,2,3
Columbia ....... 1,2,3
Cowlitz........... 1,2,3
Franklin ........ 1,2.3
Garfield......... 1,2,3
Klickitat......... 1,2,3
Lincoln ........... 3
Pacific........... 1,2.3
Skam ania..... 1,2,3
Spokane ....... 3
Wahkiakum ... 1,2,3
Walla Walla ... 1,2,3
Whitman....... 1,2.3
Adams ........... 2,3
Benewah...... 3
B laine........... 1,2
Clearwater.... 3
Custer........... 1,2
Idaho ............ 1,2,3
Latah............ 3
Lemhi ............ 1,2
Lew is............ 1,2,3
Nez P e rce .... 1.2,3
Shoshone ..... 3
Valley ........... 1,2,3

large woody debris, and water quality. 
Hence, their inclusion as part of the 
critical habitat is in keeping with the 
ESA’s purpose "■* * * to provide a 
means whereby the ecosystems upon 
which endangered species or threatened 
species depend may be conserved 

(ESA section 2(b)). Until 
information is developed that allows 
more accurate and detailed 
characterization of stream reaches as 
critical or noncritical, NMFS chooses to 
adopt a more inclusive critical habitat 
designation incorporating river reaches 
in hydrologic units presently or 
historically accessible (except reaches 
upstream of impassable natural falls, 
and Dworshak and Hells Canyon Dams) 
to salmon.

Experience gained by NMFS through 
section 7 consultations has clearly 
demonstrated the importance of 
assessing potential impacts of actions 
within entire watersheds. It is well 
documented that human activities in 
areas outside the immediate stream 
channel can have a direct effect on 
physical and biological features 
essential to the conservation of listed 
Snake River salmon. For example, road 
building and timber harvest operations 
in upland areas can result in adverse 
modifications to salmon spawning and 
rearing areas via landslides, 
sedimentation, fuel spills, and loss of 
riparian vegetation that provides shade, 
cover, and other habitat functions.

It is important to point out that 
designating entire hydrologic units as 
critical habitat does not imply that all 
proposed actions in a given hydrologic 
unit would negatively impact critical 
habitat. Conversely, some actions 
outside the designated area may have 
the potential to destroy or adversely 
modify the habitat. Through section 7 
consultations, actions or groups of 
actions would still be considered on a 
case-by-case basis to determine if 
habitat would be destroyed or adversely 
modified. For areas upstream of the 
confluence of the Columbia and Snake 
Rivers. NMFS believes that refining its

iNote that species may not inhabit river 
reaches within the county, but hydrologic units 
containing critical habitat fall within or border 
the county.

2 Species code: 1 «Snake River sockeye 
salmon; 2*Snake River spring/summer chi- 
nook salmon; 3«Snake River fall Chinook 
salmon.

NMFS acknowledges that many of the 
river reaches within hydrologic units 
designated as critical habitat are not 
presently inhabited by the listed 
species. However, the vast majority of 
streams above the confluence of the 
Columbia and Snake Rivers contribute

proposed critical habitat in terms of 
river reaches in specific hydrologic 
units is necessary to ensure the 
conservation of listed Snake River 
salmon. However, NMFS is presently 
investigating the feasibility of using 
geographic information systems to 
identify specific river reaches in critica 
habitat designations. If freshwater 
habitat information can be developed al 
an acceptable spatial resolution, NMFS 
may publish a notice in the Federal 
Register announcing its intent to revise 
designated critical habitat in accordanc

essential elements such as food, gravel, with 50 CFR 424.16.

Also, NMFS wants to clarify that 
Columbia River tributaries (e.g.,
Umatilla River and Willamette River) 
below the confluence of the Columbia 
and Snake Rivers are not included in 
the critical habitat designation because 
they are not considered part of the listed 
species’ present or historical range. 
However, all water, waterway bottoms, 
and adjacent riparian zones (see 
Riparian Zones section of this preamble 
for definition) of the mainstem 
Columbia River from its confluence 
with the Snake River to the Pacific 
Ocean are included in the critical 
habitat designation, due to their 
importance as components of the 
juvenile and adult migration corridor.

Lakes, rivers, and creeks in the 
historical nursery area of Snake River 
sockeye salmon are especially important 
due to their contribution of essential 
habitat features, such as food, water, 
and access to spawning areas and 
migration corridors. However, NMFS 
concurs with the views of one 
commenter and determined that all 
reaches of Valley Creek upstream of its 
confluence with Stanley Lake’s outlet 
creek will not be included as critical 
habitat for Snake River sockeye salmon. 
Only that portion of Valley Creek 
between Stanley Creek and the Salmon 
River is considered critical to migrating 
adults and juvenile sockeye salmon.

NMFS acknowledges that many river 
reaches (including Joseph Creek) within 
designated hydrologic units are not 
presently inhabited by Snake River 
spring/summer chinook salmon, and 
that some areas are presently 
inaccessible (or were historically 
impassable) to salmon. However, in 
light of the continued decline in adult 
returns of Snake River spring/summer 
chinook salmon, restricting critical 
habitat to a portion of this species’ 
historic range is not considered prudent. 
An exception was NMFS’ decision not 
to designate the Clearwater River Basin 
as critical habitat for Snake River 
spring/summer chinook salmon. 
Because of dams and hatchery-included 
genetic changes, the spring and summer 
chinook salmon inhabiting the 
Clearwater River Basin are not 
considered part of the evolutionary 
significant unit comprising Snake River 
spring/summer chinook salmon listed 
under the ESA. Hence, river reaches in 
the Clearwater River Basin are not 
considered critical for the conservation 
of listed Snake River Spring/summer 
chinook salmon. \ .

Based on information acquired since 
proposing critical habitat for Snake 
River fall chinook salmon, NMFS has 

> made several modifications to critical 
habitat designations for this species.
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After consulting with regional fisheries 
biologists, NMFS has determined that 
Asotin Creek does not contain important 
spawning or rearing habitat for Snake 
River fall chinook salmon, and is 
therefore not included in this species* 
critical habitat designation. However, 
these biologists noted that the Palouse 
River from its confluence with the 
Snake River up to Palouse Falls is 
important spawning habitat for this 
species. Similarly, a short segment of 
the North Fork Clearwater River from 
Dworshak Dam downstream to its 
confluence with the Clearwater River 
also contains suitable spawning areas 
and is now included as critical habitat 
for Snake River fall chinook salmon. 
Despite requests from several 
commenters, NMFS has not extended 
critical habitat for Snake River fall 
chinook salmon upstream from Lolo 
Creek because there is insufficient 
biological information to designate these 
areas. However NMFS will continue to 
monitor activities in the Clearwater 
River and other river basins to 
determine if they need to be included in 
the critical habitat designation, and will 
continue to consult under section 7 of 
the ESA to address Federal actions that 
may affect listed Snake River species or 
their designated freshwater habitats.
Riparian Zones

In the Columbia River Basin, critical 
habitat includes the water, waterway 
bottom, and the adjacent riparian zone.
A 1992 report by the U.S. Fish and 
Wildlife Service (FWS) states that 
riparian streambanks are composed of 
natural, eroding substrates supporting 
vegetation that either overhangs or 
protrudes into the water and, 
consequently, provides shade and 
escape cover for salmonids and other 
wildlife. Furthermore, according to a 
1993 report by the interagency Forest 
Ecosystem Management Assessment 
Team (FEMAT), riparian zones consist 
of “areas where the vegetation complex 
and microclimate conditions are 
products of the combined presence and 
influence of perennial and/or 
intermittent water, associated high 
water tables, and soils that exhibit some 
wetness characteristics.” The FEMAT 
report contains a comprehensive review 
of riparian ecosystem components, and 
specifies that riparian zones for 
fishbearing streams should consist of 

* * * the area on either side of the 
stream extending from the edges of the 
active stream channel to the top of the 
inner gorge, or to the outer edges of the 
100-year floodplain, or to the outer 
®dges of riparian vegetation, or to a 
distance equal to the height of two site- 
potential trees, or 300 feet slope

distance (600 feet, including both sides 
of the stream channel), whichever is 
greatest.”

Biophysical characteristics and 
processes that create riparian zones vary 
considerably throughout the range of 
listed Snake River salmon. However, 
riparian zones along the Columbia River 
and throughout the hydrologic units 
described above are considered essential 
for the conservation of the listed species 
because they provide important space, 
cover/shelter, and increase river 
productivity. Furthermore, healthy 
riparian zones help ensure that water 
quality parameters support 
physiological and behavioral 
requirements of the listed species.

Because adverse modification of 
riparian zones may impede the recovery 
of threatened and endangered salmon, 
the adjacent riparian zone is included ip 
the critical habitat designation for listed 
Snake River salmon. NMFS recognizes 
that influences of riparian vegetation 
progressively decrease away from the 
water source (e.g., river), making it 
difficult to identify discrete boundaries 
for the riparian zones. As a reasonable 
benchmark, NMFS defines the “adjacent 
riparian zone” as those areas within a 
horizontal distance of 300 feet (91.4 m) 
from the normal line of high water of a 
stream channel or from the shoreline of 
a standing body of water. NMFS points 
out that this definition is adopted solely 
as a means by which agencies can 
evaluate the potential risk of proposed 
actions on designated critical habitat.
The actual delineation of riparian zones 
at the site of a proposed action can be 
more accurately identified through 
section 7 consultations.
Seasonal Designation

Comments: Some commenters 
recommended that critical habitat be 
designated on a seasonal basis, 
suggesting that it could be based on the 
seasonal distribution of difficult species’ 
life stages (e.g., spawning and rearing 
areas).

Response: A seasonal critical habitat 
designation for listed Snake River 
salmon is not appropriate because it 
would not be practical or beneficial for 
the conservation of the species. Due to 
the temporal differences in each species* 
life history strategy, either eggs, fry, 
juveniles, or adults are present almost 
year-round in the Columbia River Basin. 
Furthermore, actions with long-term 
impacts on habitat features could 
adversely affect the species even though 
taken when the species is not present, 
Therefore, impacts to critical habitat 
need to be evaluated on a year-round 
basis.

Economic Impacts—Incremental 
Approach

Comments: Many commenters believe 
that NMFS improperly minimized the 
economic impacts by separating the 
designation of critical habitat from the 
listing process (i.e., considering only the 
incremental economic effects of 
designating critical habitat beyond the 
effects associated with listing the 
species as threatened or endangered). 
These commenters are concerned that 
by separating the costs associated with 
the various regulatory actions (e.g., 
listing, critical habitat designation, 
section 7), NMFS underestimated the 
real economic consequences of 
protecting listed Snake River salmon as 
required by the ESA. Several 
commenters objected to NMFS’ 
interpretation that the impact of critical 
habitat designation only duplicates the 
protection provided under section 7 of 
the ESA. Also, several commenters 
believe that using an incremental 
approach for critical habitat designation 
renders sections of the ESA meaningless 
and circumvents the intent of Congress.

Response: NMFS concludes that the 
economic impact of designating critical 
habitat will have only a small increase 
in impacts above those resulting from 
the listing. The law is unambiguous in 
both its prohibition of the consideration 
of economics in the listing process and 
its requirement to analyze the economic 
impact of designating critical habitat. 
These disparate requirements for each 
determination lead to an incremental 
analysis in which only the economic 
impacts resulting from the designation 
of die critical habitat are considered.

NMFS disagrees with the assertion 
that the incremental approach to 
economic analysis of critical habitat 
renders its designation meaningless. 
Critical habitat is important because it 
identifies habitat that is essential for the 
continued existence of a species and 
that may require special management 
measures. Tliis facilitates and enhances 
Federal agencies’ ability to comply with 
section 7 by ensuring that they are 
aware of the habitat that should be 
considered in analyzing the effects of 
their activities on listed species and 
habitats essential to support them. In 
addition to aiding Federal agencies in 
determining when consultations are 
required pursuant to section 7(a)(2), 
critical habitat can aid an agency in 
fulfilling its broader obligation under 
section 7(a)(1) to use its authority to 
carry out programs for the conservation 
of listed species.

Several commenters asserted that the 
incremental approach fails to take into 
account the substantial effect on non-
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Federal interests that will be harmed by 
critical habitat designation to the extent 
they must receive Federal approvals or 
funds to conduct their activities. Most of 
the effect on non-Federal interests will 
be a result of the takings prohibition of 
section 9, or the no-jeopardy 
requirement of section 7, both of which 
are a function of the listing of the 
species, not designation of critical 
habitat. Whether or not critical habitat 
is designated, non-Federal interests 
must conduct their actions consistent 
with the requirements of the ESA. When 
a species is listed, non-Federal interests 
must comply with the prohibitions on 
takings under section 9 of the ESA or 
associated regulations. If the activity is 
funded, permitted or authorized by a 
Federal agency, that agency must 
comply with the non-jeopardy mandate 
of section 7 of the ESA, which is also 
a result of the listing of a species, not 
the designation of critical habitat. Once 
critical habitat is designated, the agency 
must avoid actions that destroy or 
adversely modify that critical habitat. 
However, under 50 CFR 402.02 
definitions, any action that destroys or 
adversely modifies critical habitat is 
also likely to jeopardize the continued 
existence of the species. Therefore, 
NMFS does not anticipate that the 
designation will result in significant 
additional requirements for non-Federal 
interests.
Economic Impact Analysis

Comments: Many commenters 
questioned the adequacy of the 
economic impact analysis used by 
NMFS (Huppert et al., 1992), stating that 
the analysis did not assess all potential 
impacts. Several commenters objected 
to NMFS* determination that the 
proposed designation would have only 
minimal economic impacts, especially 
on small communities and counties 
containing important salmon spawning 
and rearing habitat. There were several 
comments on the expected costs of the 
proposed designation. Several 
commenters recommended that results 
of an expanded economic assessment be 
published in the Federal Register and 
that the public comment period be 
extended by 180 days. Several 
commenters expressed concern that the 
analysis entirely ignored impacts on 
Columbia River navigation/port 
activities. Three commenters believed 
the economic analysis failed to evaluate 
the economic impacts on dredging 
activities in the lower Columbia River.

Response: Under section 4(b)(2) of the 
ESA, the Secretary is required to 
designate critical habitat on the basis of 
the best scientific data available and 
after taking into account the economic

impact, and other relevant impacts, of 
specifying any particular area as critical 
habitat. An area may be excluded from 
a critical habitat designation if the 
overall benefits of exclusion outweigh 
the benefits of designation and the 
exclusion will not result in the 
extinction of the species.

NMFS has concluded, based on an 
assessment of the economic impacts of 
designating critical habitat for listed 
Snake River salmon, that the 
designation is not likely to have 
significant additional adverse impacts 
on Federal, state, or private actions 
beyond those that already occur as a 
result of listing a species under the ESA. 
Although many of the comments . 
received on the economic impact of the 
proposed designation suggested that the 
designation will have major economic 
costs, these costs are attributable to the 
economic impacts resulting from the 
listing of the species and not from 
designating their critical habitat. 
Furthermore, the critical habitat 
designation directly affects Federal 
agency actions. This does not 
encompass private, state or local actions 
unless there is some Federal 
involvement.

Currently, Federal agencies active 
within the range of the listed Snake 
River salmon species are required to 
consult with NMFS regarding projects 
and activities they permit, ftmd, or 
otherwise carry out that may affect the 
species, since the species are listed 
under the ESA. Thus, even without this 
critical habitat designation, Federal 
agencies would be required to consult 
with NMFS, in most if not all situations, 
if listed Snake River salmon habitat 
might be adversely affected, since any 
action that is likely to affect these 
species’ habitat would also be expected 
to affect the species. Economic impact 
attributable solely to critical habitat 
designation above listing may occur in 
areas that have been designated as 
critical habitat but that are outside the 
current distribution of listed Snake 
River salmon (See Expected Impacts of 
Critical Habitat Designation).

Although NMFS recognizes that the 
economic analysis may not be complete, 
it was broader than the impacts of a 
critical habitat designation. Therefore, it 
is not necessary to revise or update the 
economic report before final designation 
of critical habitat.
Impact o f Critical Habitat Designation

Comment: Several commenters stated 
that designating critical habitat for listed 
Snake River salmon is a “major rule,” 
because the economic impacts will be 
greater than $100 million, and 
recommended that NMFS conduct a

regulatory impact analysis under E.O. 
12291 and under the Regulatory 
Flexibility Act. Many commenters 
stated that NMFS* environmental 
assessment was inadequate and 
recommended that NMFS prepare an 
environmental impact statement (EIS) 
pursuant to NEPA on the critical habitat 
designation because designation is a 
major Federal action and will have a 
significant impact on the environment.

Response: E .0 .12291 has recently 
been revoked, so that it is no longer 
necessary to classify a rule as “major.” 
Nevertheless, NMFS notes that the 
designation of critical habitat for listed 
Snake River salmon will have an annual 
effect on the economy of less than $100 
million. Consequently, this rule is not 
“economically significant” as defined in 
section 3(f)(1) of E .0 .12866. Also, 
NMFS completed an EA pursuant to 
NEPA and concluded that this measure 
would not result in significant 
environmental impacts. Therefore, 
NMFS has determined that neither a 
regulatory impact analysis nor an EIS 
are necessary.
Public Notice o f Proposed Rule

Comments: Several commenters 
voiced complaints about the location or 
notification of public hearings.

Response: Upon publishing notice of 
the proposed designation of critical 
habitat in the FEDERAL REGISTER, NMFS 
followed the appropriate notification 
procedures outlined in 50 CFR 
424.16(c)(1). This notification included 
giving notice to state and Federal 
agencies, private individuals, and 
scientific organizations known to be 
affected by the proposed rule. NMFS 
also published a summary of the 
proposed regulation in several 
newspapers with general circulation in 
the Pacific Northwest. The sites chosen 
for public hearings were located in 
affected areas in Oregon, Washington, 
and Idaho to allow ample opportunity 
for public attendant». Furthermore, 
NMFS extended the public comment 
period an additional 30 days to allow 
additional comments to be incorporated 
into this final rule.
Current Regulatory Mechanisms and 
Activities Affecting the Essential Habitat

Comments: Several commenters 
recommended changes to the proposed 
rule under the sections “Need for 
Special Management Considerations or 
Protection” and Activities That May 
Affect the Essential Habitat” Many 
commenters stated that existing 
management plans were sufficient to 
protect habitat/listed species. Two 
commenters recommended that effects 
of fish monitoring activities and
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I research be included as special 
I management considerations, and that 
INMFS be considered an agency affected 
by critical habitat designation. Several 

I commenters stated that since the 
[ discharge of chemical pollutants is an 
activity that may affect critical habitat, 
the U.S. Environmental Protection 
Agency (EPA) should be identified as an 
affected Federal agency. One commenter 

[ noted that the U.S. Bureau of 
| Reclamation (BOR) does not manage 
permitting for irrigation withdrawals in 
the Salmon River Basin.

Response: NMFS has considered 
existing regulatory mechanisms 
applicable to listed Snake River salmon 
and their critical habitat. A wide variety 
of Federal and state laws and programs 
have affected the abundance and 
survival of anadromous fish populations 
in the Columbia River Basin. However, 
they have not prevented the decline of 
listed Snake River salmon. Therefore, 
NMFS has determined that the 
inadequacy of existing regulatory 
mechanisms is a factor for listing these 
species as threatened or endangered. 

NMFS considers the effects of 
| scientific research/monitoring on listed 
i Snake River salmon to be minor relative 
| to other impacts. Furthermore, NMFS 
I believes that the benefits derived from 
research/monitoring activities will 

I promote the conservation of these 
species by reducing human induced 
mortalities associated with other 
activities. V

Based on commenterà suggestions, 
NMFS and EPA have been included as 
Federal agencies whose activities may 
affect the designated critical habitat 

[through their research/monitoring 
activities and regulation of pollutant 
discharges, respectively. In addition, , 
NMFS acknowledges that the BOR does 
not regulate irrigation activities and 
diversions in the Salmon River Basin. 
However, the BOR controls large 
volumes of storage in the Snake River 
Basin, and influences the 
implementation of irrigation 
conservation measures by water users.
The resulting flow regulation potentially 
impacts conditions in migration 
corridors and spawning areas of listed 
Snake River salmon below Hells Canyon 
Dam. NMFS also points out that 
agricultural activities funded or carried 
out by the U.S. Department of 
Agriculture Soil Conservation Service 
and Agricultural Stabilization and 
Conservation Service (DASCS) have 
potential effects on the critical habitat of 
listed Snake River salmon.
Primary Constituent Elements 

Comments: Several commenters 
recommended that “primary constituent

elements” be defined in more detail to 
help agencies determine when section 7 
consultation is required.

Response: The primary constituent 
elements described under the “Need for 
Special Management Considerations or 
Protection” above and discussed in the 
proposed rule are provided to inform 
the public and to provide general 
guidance to Federal agencies. Detailed, 
quantitative descriptions of elements 
(e.g., nutrients, water flows and 
temperature, turbidity, streambank 
conditions, etc.) have not been included 
in the regulatory text because this 
discussion is intended to inform the 
public and to provide general guidance 
to Federal agencies. The diverse habitats 
and conditions that support populations 
of listed Snake River salmon make 
defining specific parameters of 
constituent elements extremely difficult. 
Furthermore, for some elements there is 
a lack of sufficiently detailed 
information to define the multitude of 
physicochemical conditions required to 
protect these species. Since it does not 
have the expertise to regulate criteria for 
all Federally permitted projects, NMFS 
requires Federal agencies to use their 
own expertise through the section 7 
consultation process as a more effective 
method of describing potential impacts 
of their actions on constituent elements.
Classification

The General Counsel of the 
Department of Commerce has certified 
that this rule will not have a significant 
economic impact on a substantial 
number of small entities as described in 
the Regulatory Flexibility Act. NMFS 
completed an assessment of the 
economic impacts of designating critical 
habitat. NMFS found that the regulatory 
effects of critical habitat designation 
largely duplicate the results of listing 
and consultations, so that the direct 
economic and other impacts resulting 
from critical habitat designation are 
minimal. Therefore, a regulatory 
flexibility analysis is not required.

NOAA Administrative Order 216-6 
section 6.02c.3(h) provides that critical 
habitat designations under the ESA, 
generally, are excluded from the 
requirement to prepare an EA or an 
environmental impact statement. 
However, in order to evaluate more 
clearly the impacts of the proposed 
critical habitat designation, NMFS 
prepared an EA for this rule and has 
concluded that there will be no 
significant impact on the human 
environment. Copies of the EA are 
available on request (see ADDRESSES).

This rule does not contain policies 
with federalism implications sufficient

to warrant preparation of a federalism 
assessment under E .0 .12612.
List of Subjects in 50 CFR Part 226

Endangered and threatened species, 
Incorporation by reference.

Dated: December 20,1993.
Nancy Foster,
Deputy A ssistant A dm inistrator fo r  Fisheries.
N ational M arine F isheries Service.

For the reasons set forth in the 
preamble, 50 CFR part 226 is amended 
as follows:

PART 226— DESIGNATED CRITICAL 
HABITAT

1. The authority citation for part 226 
continues to read as follows:

Authority: 16 U.S.C 1533.

2. New § 226.22 is added to subpart C 
to read as follows:

§ 226.22 Snake River Sockeye Salmon 
(Oncorhynchus nerka), Snake River Spring/ 
Summer Chinook Salmon (Oncorhynchus 
tshawytscha), Snake River Fall Chinook 
Salmon (Oncorhynchus tshawytscha).

The following areas consisting of the 
water, waterway bottom, and adjacent 
riparian zone of specified lakes and 
river reaches in hydrologic units 
presently or historically accessible to 
listed Snake River salmon (except 
reaches above impassable natural falls, 
and Dworshak and Hells Canyon Dams). 
Adjacent riparian zones are defined as 
those areas within a horizontal distance 
of 300 feet (91.4 m) from the normal line 
of high water of a stream channel (600 
feet or 182.8 m, when both sides of the 
stream channel are included) or from 
the shoreline of a standing body of 
water. Figure 5 identifies the general 
geographic extent of larger rivers, lakes, 
and streams within hydrologic units 
designated as critical habitat for Snake 
River sockeye, spring/summer chinook, 
and fall chinook salmon. Note that 
Figure 5 does not constitute the 
definition of critical habitat, but instead 
is provided as a general reference to 
guide Federal agencies and interested 
parties in locating the general 
boundaries of critical habitat for listed 
Snake River salmon. The complete text 
delineating critical habitat for each 
species follows. Hydrologic units (Table 
3) are those defined by the Department 
of the Interior (DOI), U.S. Geological 
Survey (USGS) publication, “State 
Hydrologic Unit Maps,” pages 1 to 22 
and 17-1 to 17-13, Open-file Report 8 4 - 
708,1984, and the following DOI,
USGS, 1:500,000 scale hydrologic unit 
maps: State of Oregon, 1974; State of 
Washington, 1974; State of Idaho, 1974, 
which are incorporated by reference.
This incorporation by reference was
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approved by the Director of the Federal 
Register in accordance with 5 U.S.C. 
552(a) and 1 CFR part 51. Copies of the 
USGS publication and maps may be 
obtained from the USGS, Map Sales,
Box 25286, Denver, CO 80225. Copies 
may be inspected at NMFS, Endangered 
Species Branch, Environmental and 
Technical Services Division, 911 NE. 
11th Avenue, room 620, Portland, OR 
97232, NMFS, Office of Protected 
Resources, 1335 Eagt-West Highway, 
Silver Spring, MD 20910, or at the 
Office of the Federal Register, 800 North 
Capitol Street, NW., suite 700, 
Washington, DC.

(a) Snake River Sockeye Salmon 
(Oncorhynchus nerka). The Columbia 
River horn a straight line connecting the 
west end of the Clatsop jetty (south 
jetty, Oregon side) and the west end of 
the Peacock jetty (north jetty, 
Washington side) and including all 
Columbia River estuarine areas and 
river reaches upstream to the confluence 
of the Columbia and Snake Rivers; all 
Snake River reaches from the 
confluence of the Columbia River 
upstream to the confluence of the 
Salmon River, all Salmon River reaches 
from the confluence of the Snake River 
upstream to Alturas Lake Creek;
Stanley, Redfish, Yellow Belly, Pettit, 
and Alturas Lakes (including their inlet 
and outlet creeks); Alturas Lake Creek, 
and that portion of Valley Creek 
between Stanley Lake Creek and the 
Salmon River. Critical habitat is 
comprised of all river lakes and reaches 
presently or historically accessible 
(except reaches above impassable 
natural falls, and Dworshak and Hells 
Canyon Dams) to Snake River sockeye 
salmon in the following hydrologic 
units: Lower Salmon, Lower Snake, 
Lower Snake-Asotin, Lower Snake- 
Tucannon, Middle Salmon- 
Chamberlain, Middle Salmon-Panther, 
and Upper Salmon. Critical habitat 
borders on or passes through,the 
following counties in Oregon: Clatsop, 
Columbia, Gillium, Hood River,

Morrow, Multnomah, Sherman, 
Umatilla, Wallowa, Wasco; the 
following counties in Washington: 
Asotin, Benton, Clark, Columbia, 
Cowlitz, Franklin, Garfield, Klickitat, 
Pacific, Skamania, Wahkiakum, Walla, 
Whitman; and the following counties in 
Idaho: Blaine, Custer, Idaho, Lemhi, 
Lewis, Nez Perce.

(b) Snake River Spring/Summer 
Chinook Salmon (Oncorhynchus 
tshawytscha). The Columbia River from 
a straight line connecting the west end 
of the Clatsop jetty (south jetty, Oregon 
side) and the west end of the Peacock 
jetty (north jetty, Washington side) and 
including all Columbia River estuarine 
areas and river reaches proceeding 
upstream to the confluence of the 
Columbia and Snake Rivers; all Snake 
River reaches from the confluence of the 
Columbia River upstream to Hells 
Canyon Dam. Critical habitat also 
includes river reaches presently or 
historically accessible (except reaches 
above impassable natural falls, and 
Dworshak and Hells Canyon Dams) to 
Snake River spring/summer chinook 
salmon in the following hydrologic 
units: Hells Canyon, Imnaha, Lemhi, 
Little Salmon, Lower Grande Ronde, 
Lower Middle Fork Salmon, Lower 
Salmon, Lower Snake-Asotin, Lower 
Snake-Tucannon, Middle Salmon- 
Chamberlain, Middle Salmon-Panther, 
Pahsimeroi, South Fork Salmon, Upper 
Middle Fork Salmon, Upper Grande 
Ronde, Upper Salmon, Wallowa.
Critical habitat borders on or passes 
through the following counties in 
Oregon: Baker, Clatsop, Columbia, 
Gillium, Hood River, Morrow, 
Multnomah, Sherman, Umatilla, Union, 
Wallowa, Wasco; the following counties 
in Washington: Asotin, Benton, Clark, 
Columbia, Cowlitz, Franklin, Garfield, 
Klickitat, Pacific, Skamania, 
Wahkiakum, Walla, Whitman; and the 
following counties in Idaho: Adams, 
Blaine, Custer, Idaho, Lemhi, Lewis, 
Nez Perce, Valley.

(c) Snake River Fall Chinook Salmon 
(Oncorhynchus tshawytscha). The 
Columbia River from a straight line 
connecting the wèst end of the Clatsop 
jetty (south jetty, Oregon side) and the 
west end of the Peacock jetty (north 
jetty, Washington side) and including 
all Columbia River estuarine areas and 
river reaches proceeding upstream to 
the confluence of the Columbia and 
Snake Rivers; the Snake River, all river 
reaches from the confluence of the 
Columbia River, upstream to Hells 
Canyon Dam; the Palouse River from its 
confluence with the Snake River 
upstream to Palouse Falls; the 
Clearwater River from its confluence 
with the Snake River upstream to its 
confluence with Lolo Greek; the North 
Fork Clearwater River from its 
confluence with the Clearwater River 
upstream to Dworshak Dam. Critical 
habitat also includes river reaches 
presently or historically accessible 
(except reaches above impassable 
natural falls, and Dworshak and Hells 
Canyon Dams) to Snake River fall 
chinook salmon in the following 
hydrologic units; Clearwater, Hells 
Canyon, Imnaha, Lower Grande Ronde, 
Lower North Fork Clearwater, Lower 
Salmon, Lower Snake, Lower Snake- 
Asotin, Lower Snake-Tucannon, and 
Palouse. Critical habitat borders on or 
passes through the following counties in 
Oregon: Baker, Clatsop, Columbia, 
Gillium, Hood River, Morrow, 
Multnomah, Sherman, Umatilla, 
Wallowa, Wasco; the following counties 
in Washington: Adams, Asotin, Benton, 
Clark, Columbia, Cowlitz, Franklin, 
Garfield, Klickitat, Lincoln, Pacific, 
Skamania, Spokane, Wahkiakum, Walla, 
Whitman; and the following counties in 
Idaho: Adams, Benewah, Clearwater, 
Idaho, Latah, Lewis, Nez Perce, 
Shoshone, Valley.

3. Table 3 and Figure 5 are added to 
part 226 to read as follows:

Table 3 to Part 226 {Added]

Table 3 — Hydrologic Units 1 Containing Critical Habitat for Endangered S nake R iver S ockeye S almon and 
Threatened S nake River S pring/Summer and Fall Chinook S almon

Hydrologic unit name

Hydrologic unit number

Sockeye
salmon

Spring/
summer
chinook
salmon

Fall Chi
nook 

salmon

Hells fianyon................................'..................................................................... .................................................. 17060101 17060101
17060102 17060102

Lower Snake— Asotin ................................................................... ...................- ................................................. 17060103 17060103 17060103
Upper (nrande Ronfia ................. ......................................................................................... 17060104

17060105
1 nwer firarwte Ronda .......................................................................................................................................... 17060106 17060106
1 nwar Sm Ita— T urannon .................................................................................................................................... 17060107 17060107 17060107

17060108
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Table 3. H y d r o l o g ic  U n i t s 1 C o n t a in in g  C r it ic a l  H a b it a t  f o r  E n d a n g e r e d  S n a k e  R iv e r  s o c k f y f  mom ¿wn 
______________ T h r e a t e n e d  S n a k e  R iv e r  S p r .n g /Su m m e r  a n d  F a l l  a ^ S A ^ ^ m ^ d

Hydrologic unit name

Hydrologic unit number

Sockeye
salmon

Spring/
summer
Chinook
salmon

17060110 17060110
17060201 17060201

17060202
17060203 17060203

17060204
17060205
17060206

17060207 17060207
17060208

17068209 17060209
17060210

Fall chi- 
nook 

salmon
Lower Snake — ......... ........

¡Upper Salmon___ ________
Pahsimeroi-------------------
Middle Salmon—Panther.......
Lemhi .......................... ..........
Upper Middle Fork Salmon .... 
Lower Middle Fork Salmon .... 
Middle Salmon— Chamberlain 
South Fork Salmon

I Lower Salmon______ _____
[Little Salmon-------- ---- ------
I Clearwater_____________
Lower North Fork Clearwater .

17060110

17060209

17060306

USGS ,:50a000 " ■ *  M rotogio unit maps (available ¿om USGS); State of Oregon, ,974;

Figure 5 to Part 226—Designated 
Critical Habitat, Snake River Salmon
BILLING CODE 3510-22-M
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50 CFR Part 625 
[Docket No. 921230-3020; I.D. 1220930]

Summer Rounder Fishery

AGENCY: National Marine Fisheries 
I Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce.
ACTION: Notification of commercial 
quota harvest

SUMMARY: NMFS issues this notification 
to announce that the summer flounder 
commercial quota available to the State 

i of Rhode Island has been harvested. 
Vessels issued a Federal fisheries permit 
for the summer flounder fishery may no 
longer land summer flounder in the 

[State of Rhode Island for the remainder 
I of calendar year 1993. Regulations 
[governing the Fishery Management Plan 
for the Summer Flounder Fishery (FMP) 

[require publication of this notice to 
[advise the State of Rhode Island that its 
[quota has been harvested and to advise 
[vessel and dealer permit holders that no 
[commercial quota is available for 
[landing summer flounder in the State. 
[EFFECTIVE DATE: December 22,1993, 
[through December 31,1993.
[for further  inform atio n  c o n t a c t : 
[Hannah Goodale, 508-281-9101. 
[SUPPLEMENTARY INFORMATION:
[Regulations implementing the FMP are 
[found at 50 CFR part 625. The 
[regulations require ^nnual specification 
[of a commercial quota that is 
[apportioned among the states from 
[North Carolina through Maine. The 
[process to set the annual commercial 
[quota and the percent allocated to each 
[state are described in § 625.20.
I The commercial quota for summer 
Rounder for the 1993 calendar year is 
[set equal to 12.35 million pounds (5.6 
[million kg) (January 22,1993, 58 FR 
R>658). The quota allocated to vessels 
Banding summer flounder in Rhode 
[Island is 1,936,851 pounds (878,549.8 
¡Kg). >

Section 625.21(c) requires the 
director, Northeast Region, NMFS 
[Regional Director), to monitor state 
■commercial quotas based on dealer 
[reports and other available information, 
[nd to determine the date when a state 
Commercial quota will be harvested.
P ie Regional Director is further 
Required to publish a notice in the 
Federal Register advising the state and 
[notifying Federal vessel and dealer 
Rermit holders that, effective upon a 
Specific date, the state’s commercial 
[quota has been harvested and no 
Commercial quota is available for 
Banding summer flounder in that state.
I i ne Regional Director has 
determined, based on dealer reports and

other available information, that the 
Rhode Island commercial quota will be 
harvested by December 22,1993. The 
regulations at 625.4(a)(3) provide that 
Federal permit holders agree as a 
condition of the permit not to land 
summer flounder in any state that the 
Regional Director has determined no 
longer has commercial quota available. 
Therefore, further landings in that state 
by Federally permitted vessels are 
prohibited for the remainder of the 1993 
calendar year, effective 0001 hours 
December 22,1993. Federally permitted* 
dealers are advised that they may not 
purchase summer flounder from 
Federally permitted vessels that land in 
Rhode Island, for the remainder of the 
calendar year.
Classification

This action is required by 50 GFR part 
625.

Authority: 16 U.S.C. 1801 etseq .

List of Subjects in 50 CFR Part 625
Fisheries, Reporting and 

recordkeeping requirements.
Dated: December 22,1993.

Richard H. Schaefer,
D irector o f  O ffice o f F isheries Conservation  
and M anagement, N ational M arine F isheries 
Service.
|FR Doc. 93-31696 Filed 12-27-93; 8:45 ami
BILUNG CODE 3510-22-M

50 CFR Part 649
[Docket No. 931232-3332; I.D. 101993A]

American Lobster Fishery

AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce.
ACTION: Final rule.

SUMMARY: NMFS issues this final rule to 
amend the regulations implementing the 
American Lobster Fishery Management 
Plan (FMP) to postpone an increase in 
the minimum carapace length (CL), 
because a comprehensive FMP 
amendment was transmitted by the New 
England Fishery Management Council 
(Council). The existing minimum CL of 
31/* inches (8.26 cm) will remain in 
effect through May 17,1994, for vessels 
with Federal lobster permits or with 
state lobster permits that have been 
endorsed for fishing in the exclusive 
economic zone (EEZ). The intention is 
to maintain a consistent minimum CL 
applicable to American lobsters taken 
from state waters and those taken in the 
EEZ during Secretarial review of an 
FMP amendment.

EFFECTIVE DATE: December 23,1993.
FOR FURTHER INFORMATION CONTACT: 
Mark Millikin (Fishery Management 
Specialist, NMFS), 301/713-2341. 
SUPPLEMENTARY INFORMATION: The 
American lobster fishery is managed 
under the FMP prepared by the Council 
and implementing regulations at 50 CFR 
part 649, pursuant to the Magnuson 
Fishery Conservation and Management 
Act (Magnuson Act). Regulations at 
§ 649.20(b)(2) required that if, prior to 
December 26,1993, the Council 
transmits to the Secretary a 
comprehensive amendment to the FMP 
that further addresses management 
strategies for American lobster 
throughout its range, with an emphasis 
on alleviating overfishing, the Director, 
Northeast Region, NMFS (Regional 
Director), shall change the date, by 
regulatory amendment, upon which the 
3%2 inch (8.33 cm) minimum CL 
becomes effective to the 146th day after 
the date on which the comprehensive 
FMP amendment was transmitted. This 
postponement will preserve, in the 
interim, the uniformity between the 
state and Federal minimum CLs for 
American lobster, one of the objectives 
of the FMP. Failure to postpone the 
minimum CL increase would create the 
following difficulties:

1. The failure to establish a size limit 
that is consistent in state and Federal 
waters would jeopardize the effective 
enforcement of the more restrictive 
Federal minimum size. Lobsters are 
landed in hundreds of small ports along 
more than 6,000 miles (9,600 km) of 
coastline in the Northeast. Most of the 
fishermen landing in these ports have 
Federal lobster permits and are subject 
to Federal lobster regulations. 
Enforcement of the Federal lobster 
regulations in many of these ports relies, 
out of necessity, on state enforcement 
agencies that enforce identical state 
regulations. If Federal size restrictions 
are inconsistent with state size 
restrictions, it would be unlikely that 
there would be effective enforcement of 
the more restrictive Federal CL 
standard.

2. Lobster fishermen and dealers 
would incur economic hardship. The 
Mitchell Amendment to the Magnuson 
Act prohibits the shipment, transport, 
sale, or purchase, in interstate or foreign 
commerce, of any whole live American 
lobster smaller than the Federal 
minimum size. If the scheduled increase 
in the Federal CL were allowed to occur, 
a significant percentage, estimated to be 
5 to 7 percent of lobster landings, would 
meet the lower state CL restrictions, but 
not the increased Federal CL standard.
In order to ensure that the smaller

■
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lobsters are not sold in interstate or 
foreign commerce, lobster fishermen 
and dealers would be forced to incur, 
temporarily, the added burden and 
expense of setting up a system to 
separate lobsters differing in size by an 
almost imperceptible V32 inch (0,08 cm) 
(and in weight by less than 1 oz. (26.3 
g)). This added burden and expense 
coupled with the inability to sell the 
smaller lobsters in interstate or foreign 
commerce would impose an 
unnecessary economic hardship on the 
U.S. lobster industry. The restriction on 
selling the smaller lobster in foreign 
commerce would be particularly 
harmful on the U.S. industry’s ability to 
compete with Canada, whose industry is 
subject to a smaller CL standard in the 
sale of the highly desirable smaller 
lobsters,

3. Many vessels would have an 
incentive to give up their Federal 
permits and fish exclusively in state 
waters in order to be subject to less 
restrictive CL standards, thereby forcing 
more effort inshore where the resource 
already experiences excessively high 
exploitation rates.

Due to the short-term nature of this 
action, the Council has requested that 
the minimum CL increase be delayed 
while the Secretary reviews a 
comprehensive FMP amendment that 
proposes to alleviate overfishing and set 
a timeframe to accomplish a program for 
rebuilding the stock, but that does not 
incorporate the lobster minimum CL 
increases.
Classification

The Assistant Administrator for 
Fisheries, NOAA (AA), has determined 
that this rule is necessary for the 
conservation and management of the 
American lobster fishery and is 
consistent with the Magnuson Act and 
with other applicable law.

The AA, pursuant to section 553(b)(B) 
of the Administrative Procedure Act 
(APA), finds that there is good cause to 
implement this final rule without prior 
notice and opportunity for public 
comment, and that the effective date of 
this rule should not be delayed later 
than December 23,1993. Prior public 
comment is unnecessary; delaying the 
increase in the minimum CL was subject 
to prior public comment in the 
development and implementation of 
Amendment 4 to the FMP. The affected 
members of the public had opportunity 
to discuss and comment on this measure 
at meetings held by the Council.
Further, the effect of this rule is to 
continue an existing measure that does 
not implement any new restrictions on 
the affected public and to relieve a

restriction that would otherwise occur 
on December 27,1993.

Because neither the APA nor any 
other law requires that notice and 
opportunity for public comment be 
given for this rule, under sections 603 
and 604 of the Regulatory Flexibility 
Act, a regulatory flexibility analysis 
need not be and was not prepared.
List of Subjects in 50 CFR Part 649 

Fisheries.
Dated: December 21,1993.

Infancy Foster,
Deputy Assistant Administrator fo r Fisheries, - 
National Marine Fisheries Service.

For the reasons set forth in the 
preamble, 50 CFR part 649 is amended 
as follows: •

PART 649— AMERICAN LOBSTER 
FISHERY

1 . The authority citation for part 649 
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2 . In § 649.20, paragraph (b) is revised 
to read as follows:

§ 649.120 Harvesting and landing 
requirements.

■ * * * * *
(b) C arapace length. All American 

lobsters landed on the dates set forth 
must have a minimum carapace length
as follow s:

Effective dates Minimum cara
pace length

December 27, 1991, 
through May 17,1994, 

May 18, 1994, through De
cember 26,1994. 

December 27, 1994, and 
beyond.

3VV inches 
(8.26 cm). 

3%2 inches 
(8.33 cm). 

35/ie inches 
(8.41 cm).

* * * * *

[FR Doc. 93-31626 Filed 12
BILLING C O D E 3 5 1 0 -2 2 -M

-22-93; 3:20 pm]

50 CFR Part 678
[Docket No. 920409-3337; I.D. 120293D]

R!N G648-AG02

Atlantic Shark Fisheries

AGENCY: National .Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce.
ACTION: Interim  fin a l rule; request for 
com m ents.

SUMMARY: NMFS issues an interim final 
rule to implement commercial trip 
limits for permitted vessels for Atlantic 
large coastal sharks, as authorized by

the Fishery Management Plan for Sharks 
of the Atlantic Ocean (FMP), in order to ] 
lower daily landings, to extend the open I 
season, and to reduce the likelihood that 
the semiannual quota will be exceeded. j 
In addition, NMFS is soliciting written 
comments on this and other issues of 
concern in this fishery.
DATES: Effective January 1,1994. 
Comments on this interim final rule 
must be received on or before January
27,1994.
ADDRESSES: Comments on the interim 
final rule should be sent to Richard H. 
Schaefer, Director, Office of Fisheries 
Conservation and Management (F/CM), 
National Marine Fisheries Service, 1315 
East-West Highway, Silver Spring, MD 
20910. Clearly indicate “Atlantic Shark 
Comments” on the envelope. Comments 
may also be sent by FAX to 301-713- 
1035. Requests for copies of the 
Environmental Assessment/Regulatory 
Impact Review supporting this qction 
may be sent to C. Michael Bailey at the 
same address.
FOR FURTHER INFORMATION CONTACT: C. 
Michael Bailey, 301-713-2347, FAX 
301-713-1035, Michael E. Justen, 813- 
893-3161 or Kevin Foster, 508-281- 
9260.
SUPPLEMENTARY INFORMATION: The 
fishery for Atlantic sharks is managed 
under the FMP prepared by NMFS 
under authority of section 304(f)(3) of 
the Magnuson Fishery Conservation and 
Management Act (Magnuson Act), and 
was implemented through a final/ 
interim final rule published on April 26, 
1993 (58 FR 21931). Comments and 
responses on the draft FMP and 
proposed rule were discussed in the 
preamble to that rule and are not 
repeated here.

In September 1993,13 public scoping 
meetings were held to receive comments 
from fishery participants and other 
members of the public regarding 
measures to slow the fishery and extend 
the season, as well as other issues in the 
Atlantic shark fishery. In addition, 
NMFS solicited written comments as 
part of the scoping process.
The 1993 Atlantic Shark Fishery

A number of difficulties arose in the 
initial year of implementation of the 
FMP (1993). First, the January-June 
biannual large coastal species group 
subquota was exceeded shortly after 
implementation of the FMP, and that 
portion of the commercial fishery was 
closed on May 10,1993. The fishery for 
large coastal sharks reopened on July 1, 
1993, with an adjusted quota of 875 
metric tons dressed weight (mt dw). 
Derby-style fishing, coupled with what 
some participants observed to be an


