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HIGHLIGHTS OF TREASURY OFFERINGS TO THE PUBLIC OF 2-YEAR AND 5-YEAR NOTES TO BE ISSUED DECEMBER-

31, 1992—Continued
[December 16, 1882]

Settlement (final paymert due from institutions):

(a) funds iImmediately avallabie to the Treas-
ury.
{b) readity-collectibia check ........

Thursday, December 31, 1992 ...........coocovvmmiciocaes
Tuesday, December 29, 1802 ....ccccvevveuenrcnns

Thursday, December 31, 1982,
Tuesday, December 20, 1992,

[FR Doc. 92-30972 Filed 12-17-92; 12:31
pm]
BILUNG CODE 4810-40-M

[Department Circular—Pubila Debt Serles—
No. 41-92]

Treasury Notes of December 31, 1997,
Series U-1997 (CUSIP No. 912827 J2 9)

Washington, December 16, 1992,

1. Invitation for Tenders

1.1. The Secretary of the Treasury,
under the suthority of chapter 31 of title
31, Unites States Code, invites tenders
for United States securities, as described
above and in the offering
announcement, hereafter referred to as
Notes. The Notes will be sold at auction,
and bidding will be on a yield basis.
Payment will be required at the price
equivalent to the highest yield bid at
which bids were accepta({‘ The interest
rate on the Notes and the price
equivalent to the highest yield at which
bids were accepted will be determined
in the manner described below.
Additional amounts of the Notes may be
issued to Federal Reserve Banks for
their own account in exchangs for
maturing Treasury securities.
Additional amounts of the Notes may
also be issued to Federal Reserve Banks
as agents for foreign and international
monetary authorities.

2. Description of Securities

2.1. The issue date and maturity date
of the Notes are stated in the offering
announcement. The Notes will accrue
interest from the issue date. Interest will
be payable on a semiannual basis as
described in the offering announcement
through the date that the principal
becomes payable. The Notes will not be
subject to call for redemption prior to
maturity. In the event any payment date
is a Saturday, Sunday, or other
nonbusiness day, the amount due will
be payable (without additional interest)
on the next business day.

2.2. The Notes will be issued only in
book-antry form in the minimum and
multiple amounts stated in the offering
announcement. They will not be issued
;n registered definitive or in bearer

orm,

2.3. The Department of the Treasury's
general regulations governing United

States securities, i.e., Department of the
Treasury Circular No. 300, current
revision (31 CFR part 306), as to the
extent applicable to marketable
securities issued in book-entry form,
and the regulations governing book-
entry treasury Bonds, Notes, and Bills,
as adopted and published as a final rule
to govern securities held in the
TREASURY DIRECT Book-Entry
Securities System in Department of the
Treasury Circular, Public Debt Series,
No. 2-86 (31 CFR part 357), apply to the
Notes offered in this circular.

3. Sale Procedures

3.1. Tenders will be received at
Federal Reserve Banks and Branches
and at the Bureau of the Public Debt,
Washington, DC 20239-1500. The
closing times for the receipt of
noncompetitive and competitive tenders
are specified in the offering
announcement. Noncompetitive tenders
will be considered timely if postmarked
(U.S. Postal Service cancellation date)
no later than the day prior to the auction
and received no later than close of
business on the issue day.

3.2. The par amount of'Notes bid for
must be stated on each tender. The
minimum bid is stated in the offering
announcement, and larger bids must be
in multiples of that amount.

3.3. Competitive bids must also show
the yield desired, expressed in terms of
an annual yield with two decimals, e.g.,
7.10%. Fractions may not be used. A
single bidder, as defined in Treasury's
single bidder guidelines contained in
Attachment A to this circular, may
submit bids at more than one yield.
However, at any one yield, the Treasury
will not recognize any amount tendered
by a single bidder in excess of 35
percent of the public offering amount. A
competitive bid by a single bidder at
any one yield in excess of 35 percent of
the public offering will be reduced to
that amount.

3.4. Noncompetitive tenders do not
specify a yield. A single bidder should
nol submit a noncompetitive tender for
more than $5,000,000. A
noncompetitive bid by a single bidder in
excess of $5,000,000 will be reduced to
that amount. A bidder, whether bidding

directly or through a depository
institution or a government securities
broker/dealer, may not submit a
noncompetitive bid for its own account
in the same auction in which it is
submitting a competitive bid for its own
account. A bidder may not submit a
noncompetitive bid if the bidder holds
a position, in the Notes being auctioned,
in "‘when-issued" trading, or in futures
or forward contracts. A noncompetitive
bidder may not enter into any agreement
to purchase or otherwise dispose of the
security bein% auctioned, nor may it
commit to sell the security prior to the
designated closing time for receipt of
competitive bids. :

3.5. The following institutions may
submit tenders for accounts of
customers: Depository institutions, as
described in section 19(b)(1)(A),
excluding those institutions described
in subparagraph (vii), of the Federal
Reserve Act (12 U.S.C, 461(b)(1)(A));
and government securities broker/
deslers that are registered with the
Securities and Exchange Commission or
noticed as government securities broker/
dealers pursuant te section 15C(a)(1) of
the Securities Exchange Act of 1934.
Others are permitted to submit tenders
only for their own account. A submitter,
if bidding competitively for customers,
must include a customer list with the
tender giving, for each customer, the
namae of the customer and the amount
bid. A separate tender and customer list
should be submitted for each
competitive yield. For noncompetitive
bids, the customer list must provide, for
each customer, the name of the
customer and the amount bid. For
mailed tenders, the customer list must
be submitted with the tender. For other
than mailed tenders, the customer list
should accompany the tender. If the
customer list is not submitted with the
tender, information for the list must be
complete and available for review by the
deadline for submission of
noncompetitive tenders, The customer
list should be receivsd by the Federal
Reserve Bank on auction day. All
competitive and noncompetitive bids
submitted on behalf of trust estates must
provide, for each trust estate, the name
or title of the trustee(s), and referencs to
the document creating the trust with the
date of execution, and the employer
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identification number of the trust.
Customer bids may not be & ated on
- the customer list. The customer list
must include customers and customers
of those customers, where applicable.

3.6. A competitive single gxdder must
report its net long position if the total
of ell its bids for the security being
offered and its net position in the
sacurity equals or exceads $2 billion,
with the Eosition to be determined as of
one half-hour prior to the closing time
for the receipt of competitive tenders. A
net long position includes positions, in
the security being auctioned, in “when-
issued’’ trading, and in futures and
forward contracts, Bidders who meet
this reporting requirement and are :
customers of a depository institution or
a government securities broker/dealer
must report their positions through the
institution submitting the bid on their
behalf.

3.7. Tenders from bidders who are
making payment by charge to a funds
account at a Federal Reserve Bank and
tenders from bidders who have an
approved autocherge agreement on file
at a Federal Reserve Bank will be
received without deposit. In addition,
tenders from States, and their political
subdivisions or instrumentalities; public

ension and retirement and other public

unds; international organizations in
which the United States holds
membership; foreign central banks and
foreign states; and Federal Reserve
Banks will be received without deposit.
Tenders from &ll others, including
tenders submitted for Notes to bhe
maintained on the book-entry records of
the Department of the Treasury, must be
accompanied by full payment for the
amount of Notes applied for, or by a
guarantee from a commercial ora
primary dealer of 5 percent of the par
amount applied for.

3.8. After the deadline for receipt of
competitive tenders, there will be a

ublic announcement of the amounts of

ids received and accepted, the highest
yield accepted, and the interest rate on
the notes, Subject to the reservations
exgsressed in Section 4, noncomgeﬁtive
bids will be accepted in full, and then
competitive bids will be accepted,
starting with those at the lowest yields,
througi successively higher yields to
the extent required to attain the amount
offered. Bids at the highest yield at
which bids were accepted will be
prorated if necessary. All successful
competitive bidders, regardless of the
yields they each'bid, will be awarded
securities at the highest yleld at which
bids were accepted. After the
determination is made as to which bids
are accepted, an interest rate will
generally be established, at a ¥/s of one

percent increment, which produces a
price equivalent to the highest yield at
which bids were accepted and is closest
to, but not above, par, That stated rate
of interest will be paid on all of the
Notes. Based on such interest rate, the
price equivalent to the highest yield at
which bids were accepted will be
determined, and each noncompetitive
bidder and each successful competitive
bidder will be required to pay such
price for their securities. Price -
calculations will be carried to three
decimal places on the basis of price per
hundred, e.g., 99.923, and the
determinations of the Secretary of the
Treasury shall be final. If the amount of
noncompetitive bids received would
absorb most or &ll of the public offering,
competitive bids would be accepted in
an emount determined by the
Department to be sufficient to provide a
fair determination of the highest yield
for the securities being auctioned. Bids
received from Federal Reserve Banks for
their own account or for foreign and
international monetary authorities will
be accepted at the price equivalent to
the highest yield at which bids were
accepted.

3.9. No single bidder will be awarded
securities in an amount exceeding 35
percent of the public offering. The
determination of the maximum award to
a single bidder will teke into account
the bidder’s net long position, if the
bidder has been obliged to report its
position per the requirements outlined
in Section 3.8.

3.10. Notice of awards will be
grovided by a Federal Reserve Bank or

ranch or the Bureau of the Public Debt
to bidders who have submitted accepted
competitive bids, whether for their own
account of for the account of customers.
Those submitting non-competitive bids
will be notified only if the bid is not
accepted in full, or when the price at the
highest yield at which bids were
accepted is over par. No later than 12:00
noon local time on the day following the
auction, the appropriate Federal Reserve
Bank will notify each depository
institution that has entered into an
autocharge agreement with a bidder as
to the amount to be charged to the
institution’s funds account at the
Federal Reserve Bank on the issue date.
Any customer that is awarded $500
million or more of securities must
furnish, no later than 10 a.m. local time
on the day following the auction,
written confirmation of its bid to the
Federal Reserve Bank or Branch where
the bid was submitted. A depository
institution or government securities
broker/dealer submitting a bid for a
customer is responsible for notifying its
customer of this requirement if the

customer is awarded $500 million or
more of securities as a result of bids
submitted by the depository institution
or government securities broker/dealer,

4, Reservations

4,1. The Secretary of the Treasury
expressly reserves the right to accept or
reject any or all bids in whole or in part,
to allot more or less than the amount of
Notes specified in the offering
announcement, and to meke different
percentage allotments to various classes
of applicants when the Secretary
considers il in the public interest, The
Secrl'eta.ry's action under this section is
final.

5. Peyment and Delivery

5.1. Setilement for the Notes allotted
must be made timely at the Federal
Reserve Bank or Branch or at the Bureau
of the Public Debt, wherever the tender
was submitted. Settlement on Notes
allotted will be made by a charge toa
funds account or pursuant to an
approved autocharge agreement, as
provided in Section 3.7. Settlement on
Notes allotted to institutional investors
and to others whoss tenders are
accompanied by a guarantee as provided
in Section 3.7. must be made or
completed on or before the issue date.
Payment in full must accompany
tenders submitted by all other investors.
Payment must be in cash; in other funds
immediately available to the Treasury;
in Treasury notes or bonds maturing on
or before the settlement date but which
are not overdue as defined in the
general regulations governing United
States securities; or by check drawn to
the order of the institution to which the
tender was submitted, which must be
received from institutional investors by
the time stated in the offering
announcement. When payment has been
submitted with the tender and the
purchase price of the Notes allotted is
over par, settlement for the premium
must be completed timely, as specified
above. When payment has been
submitted with the tender and the
purchase price is under par, the
discount will be remitted to the bidder.

5.2. In every case where full payment
has not been completed on time, an
amount of up to 5 percent of the par
amount of Notes allotted may, at the
discretion of the Secretary of the
Treasury, be forfeited to the United
States.

5.3. Registered definitive securities
tendered in payment for the Notes
allotted and to be held in TREASURY
DIRECT are not required to be assigned
if the inscription on the registered
definitive security is identical to the
registration of the Note being purchased.
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In any such case, the tender form used
to place the Notes allotted in
TREASURY DIRECT must be completed
to show all the information required
thereon, or the TREASURY DIRECT
account number previously obtained.

6. General Provisions

6.1. As fiscal agents of the United
States, Federal Reserve Banks are
authorized, as directed by the Secretary
of the Treasury, to receive tenders, to
makse allotments, to issue such notices
as may be necessary, to receive payment
for, and to issue, maintain, service, and
make payment on the Notes.

6.2. The Secretary of the Treasury
may at any time supplement or amend
provisions of this circular if such
supplements or amendments do not
adversely affect existing rights of
holders of the Notes. Public
announcement of such changes will be
promptly provided,

6.3. The Notes issued under this
circular shall be obligations of the
United States, and, therefore, the faith of
the United States Government is
pledged to pay, in legal tender,
principal and interest on the Notes.

6.4. Attachment A and the offering
announcement are incorporated as part
of this circular,

Marcus W. Page,
Acting Fiscal Assistant Secretary.

Attachment A—Treasury’s Single Bidder
Guidelines for Noncompetitive Bidding in
All Treesury Security Auctions

The investor categories listed below define
what constitutes a single noncompetitive
bidder.

(1) Bank Holding Companies and
Subsidiaries—A bank holding company
(includes the company and/or one or more of
i's subsidiaries, whether or not organized as
scparate entities under applicable law).

(2) Banks and Branches—A pearent bank
(includes the parent and/or one or more of
its branches, whether or not izod as
separate entities under appllg:glli:x law).

(3) Thrifi Institutions and Branches—A
thrift institution, such as a savings and loan
association, credit union, savings banks, or
other similar entity (includes the principal or
perent office and/or one or more of its
branches, whether or not organized as
separate entities under applicable law).

(4) Corporations and Subsidiaries—A
corporation (includes the corporation and/or
one or mare of its majority-owned
subsidiaries, i.e., any subsidiary more than
50 percent of whose stock is owned by the
parent corporation or by any other of its
majority-owned subsidiaries).

(5) Families—A married person (inclhudes
his or her spouse, and any unmarried adult
children, having a common address and/or
housshold).

Note: A minor child, as defined by the law
of domicile, is not permitted to submit
tenders individually, or jointly with an adult
bidder. (A minor's parent acting as natural
guerdian is not recognized &s a separats
bidder.)

(8) Partnerships—Each partnership
(includes & partnership or Individual
partner(s), acting together or separately, who
own the majority or controlling interest in
other partnerships, corporations, or
associations).

(7) Guardians, Custodians, or other
Fiduciaries—A guardian, custodian, or
similar fiduciary, identified by (a) the name
or title of the fiduciary, (b) reference to the
document, court order, or other authority
under which the fiduciary is acting, and (c)
the taxpayer identifying number assigned to
the estate.

(8) Trusts—A trust estate, which is
identified by (a) the name or title of the
trustee, (b) a reference to the document
creating the trust, e.g., & trust indenture, with
date of execution, or a will, (c) the IRS
employer identification number {not social
security account number),

(9) Political Subdivisions—{a) A state
government (any of the 50 states and the
District of Columbia).

(b) A unit of local government (any county,
city, municipality, or townshlip, or other unit
of general government, as defined by the
Bureau of the Census for statistical purposes,
and includes any trust, investment, or other
funds thereof).

(c) A commonwealth, territory, or
possession.

(10) Mutual Funds—A mutual fund
(includes all funds that comprise it, whether
or not separately administered).

(11) Money Market Funds—A money
market fund (includes all funds that have a
common management).

(12) Investment Agents/Money Managers—
An individual, firm, or association that
undertekes to servics, invest, and/or manage
funds for others.

(13) Pension Funds—A pension fund
{includes all funds that comprise it, whether
or not separately administered).

Notes: The dsfinitions do not reflect all
bidder situations. “'Single bidder" is not
necessarily synonymous with “single entity”.

Questions concerning the guldelines
should be directed to the Office of Financing,
Bureau of the Public Debt, Washington, DC
20239 (telephonse 202/219-2350).

Auction of 2-Year and 5-Year Notes Totaling
$28,750 Million

The Treasury will auction $15,500 million
of 2-year notes and $11,250 million of 5-year
notes to refund $20,954 million of securities
maturing December 31, 1992, and to raise
about $5,800 million new cash. The $20,954
million of maturing securities ars those held
by the public, including $1,331 million
currently held by Federal Reserve Banks as
agents for foreign and international monetary
authorities.

Both the 2-year and 5-year note auctions
will be conducted in the single-price auction
format. All competitive and non-competitive
awards will be at the highest yield of
accepted competitive tenders.

The $26,750 million is being offered to the
public, and any amounts tendered by Federal
Reserve Banks as agents for foreign and
international monetary autharities will be
added to that amount.

In addition to the public holdings, Federal
Reserve Banks, for their own accounts, hold
$1,570 million of the maturing securities that
may be refunded by issuing additional
amounts of the new securities,

Details about each of the new securities are
given in the attached highlights of the
offerings and in the official offering circulars.

Attachment

HIGHLIGHTS OF TREASURY OFFERINGS TO THE PUBLIC OF 2-YEAR AND 5-YEAR NOTES TO BE ISSUED DECEMBER

31, 1992
[December 16, 1852]

$15,500 miltion

. | $11,250 million.

2-year notes

Can

AH-1984 (CUSIP No. 812827 H8 6) ...

5-year notes.
Serles U-1687, CUSIP No. 812827 J2 9).

December 31, 1894

ceptad bid.
To be determined at auction ......

To be determined after auction

June 30 and December 31 .........

$5.000

Method of sale

To ba delarmined based on the highes! ac-

December 31, 1997.

To be determined based on the highest ac-
cepted bid.

. | To be detarmined at auction.

To be determined after auction.

June 30 and December 31.

$1,000.

Yield auction

Compstitive tenders

Yield auction.

titive tenders

two decimals, e.g., 7.10%.

Accured Interest payable by investor

Accepted In full up 1o $5,000,000
None

Must be expressed as an annual yleld, with

Must be expressed as an annual yisld, with
two decimals, e.g., 7.10%.

Accapted in full up i $5,000,000.

Nona.
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HIGHLIGHTS OF TREASURY OFFERINGS TO THE PUBUIC OF 2-YEAR AND 5-YEAR NOTES TO BE ISSUED DECEMBER
31, 1992—Continued
[December 16, 1992]
Key Dates
Recsipt of tenders .. Tuesday, Decamber 22, 1992 ..............c........ | Wednasday, December 23, 1992.
(&) noncompetitive PAOEI0 12 ROON, EST .cvciciiiiiiiiiiinnsines Prior 10 12 noon, EST.
(b) competitive Priorto 1 pm,, EST Prior to 1 p.m., EST.

(final payment dua from Institutions):

(2) funds immediately avaliable 1o the Treasury ..

{b) readily-coliectibie check

Thursday, Dacember 31, 1992 .............
Tuesday, December 28, 1982 ..o icivncnna

Thursday, December 31, 1992.
Tuesday, December 28, 1982.

{FR Doc. 82-30973 Filed 12-17-92; 12:32
pml
BiLLING CODE 4810-40-M

DEPARTMENT OF VETERANS
AFFAIRS

Information Collection Under OMB
Review 1

AGENCY: Department of Veterans Affairs.

ACTION: Notice,

The Department of Veterans Affairs
has submitted to OMB the following
proposals for the collection of
information under the provisions of the
Paperwork Reduction Act (44 U.S.C.
chapter 35). This document lists the
following information: (1) The title of
the information collection, and the
Deapartment form number{s), if
applicable; (2) a description of the need
and its use; (3) who will be required or
asked to respond; (4) an estimata of the
total annual reporting hours, and
recordkeeping burden, if applicable; {5)
the estimated average burden hours per
respondent; (6) the frequency of
response; and (7) an estimated number
of respondents.

ADDRESSES: Copies of the proposed
information collections and supporting
documents may be obtained from Janet
G. Byers, Veterans Benefits
Administration (20A5), Department of
Veterans Affairs, 810 Vermont, NW.,
Washington, DC 20420 (202) 233-3021.

Comments and questions about the
items on the list should be directed to
VA's OMB Desk Officer, Joseph Lacksy,
NEOB, Room 3002, Washington, DC
20503, (202) 395-7316. Do not send
requests for benefits to this address.

DATES: Commsn‘ts on the information
collection should be directed to the
OMB Desk Officer within 30 days of this
notice.

Dated: December 15, 1982,

By direction of the Secretary.
Frank E. Laliey,
Associate Deputy, Assistant for
Information Resources Policies and Oversight.

New Collection

1. Application for Supplemental
Service Disabled Veterans (RH) Life
Insurance, VA Forms 29-0188, 29-0189,
and 29-0190.

2. The forms are used by veterans to
apply for Supplemental Service
Disabled Veterans Insurance. The
information is used to establish
eligibility for coverage.

3, Individuals or households.

4, 3,333 hours.

5. 20 minutes.

6. On occasion.

7. 10,000 respondents.

Extension

1. Electrical Systems Inspection
Report (Manufactured Homs), VA Form
26-8731b.

2. The form is completed by
inspectors to record findings for
electrical systems of used manufactured
homes proposed as security for
guaranteed loans. The information is
used to determine acceptability of units
for VA financing.

3. Individuals or households;
businesses or other for-profit; small
businesses or organizations,

4. 240 hours,

5.2 hours.

6. On occasion.

7. 120 respondents.

Extension

1. Court Appointed Fiduciary’s
Account, VA Form 27-4706c.

2. This form is used by VA Fiduciary
and Field Examination Program to
provide the court appointed fiduciary of
a VA beneficiary an acceptable format
for providing accountings to the
appointing court. The information will
be used to determine whether VA
benefits have besn properly managed.

3. Individuals or households; State or
local governments; Federal agencies or
employsees; non-profit institutions.

4. 1,968 hours.

5. 30 minutes.

6. On occasion.

7. 3,936 respondents.

Extension

1. Financial Statement, VA Form 26-
6807.

2. This form is used to determine the
financial condition of original veteran
obligors for release from personal
liability arising from original guaranty
of their home loans or the making of a
direct loan; to determine a borrower’s
financial condition in connection with
efforts to reinstate a seriously defaulted
guaranteed, insured, or portfolio loan;
and to determine the eligibility of
homeowners for aid under the
Homeowners Assistance Program.

3. 30,000 hours.

4. 45 minutss.

5. On occasion.

6. Individuals or houssholds.

7. 40,000 respondents.

[FR Doc. 92-30969 Filed 12-21-92; 8:45 am]
BILUNG CODE B320-01-M




Sunshine Act Meetings

Federal Register
Vol. 57, No. 246

Tuesday, December 22, 1992

This section of the FEDERAL REGISTER
contains notices of meetings published under
the “Government in the Sunshine Act” (Pub.
L. 94-409) 5 U.S.C. 552b(e)(3).

NUCLEAR REGULATORY COMMISSION

DATE: Weeks of December 21, 28, 1992
and January 4, and 11, 1893.

PLACE: Commissioners’ Conference
Room, 11555 Rockville Pike, Rockville,
Maryland.

STATUS: Open and Closed.
MATTERS TO BE CONSIDERED:
Week of December 21

Mon}iay, December 21

10:00 a.m.

Briefing on Waste Management—
International Safety Convention
(Closed—Ex. 9)

11:00 a.m,

Affirmation/Discussion and Vote (Public

Meeting)
1:00 p.m.

Discussion of Management-Organization
and Internal Personnel Matters (Closed—
Ex. 2 & 6)

2:00 p.m.

Briefing on Status of General Atomic-
Sequoyah Fuels Facility (Public Meeting)

(Contact: Richard Cunningham, 301-504—
3426)

Tuesday, December 22

2:30 p.m,
Briefing on Status of U.S. Nuclear
Initiatives with Russia and Ukraine
(Closed—Ex. 1)

Week of December 28—Tentative

Tuesday, December 29
11:30 a.m.
Affirmation/ Discussion and Vote (Public
Meeting) (if needed)
Week of January 4—Tentative
Tuesday, January 5
11:30 a.m.

Affirmation/Discussion and Vote (Public
Meeting) (if needed)

Week of January 11—Tentative

Monday, January 11
11:30 a.m.
Affirmation/Discussion and Vote (Public
Meeting) (if needed)

Note: Affirmation sessions are initially
scheduled and announced to the publicon a
time-reserved basis. Supplementary notice is
provided in accordance with the Sunshine
Act as specific items are identified and added
to the mesting agenda. If there is no specific
subject listed for affirmation, this means that
no item has as yet been identified as
requiring any Commission vote on this date,

To Verify the Status of Meseting Call
(Recording)—(301) 504-1292,
CONTACT PERSON FOR MORE INFORMATION:
William Hill (301) 504-1661.

Dated: December 18, 1992,
William M. Hill, Jr.,
SECY Tracking Officer, Office of the
Secretary.
[FR Doc. 92-31182 Filed 12-18-92; 3;19 pm]
BILLING CODE 7590-01-M

UNITED STATES POSTAL SERVICE BOARD OF
GOVERNORS
Notice of Vote to Close Meeting

By telephone vote on December 15,
1992, a majority of the members
contacted and voting, the Board of
Governors voted to close to public
observation a meeting held in
Washington, DC, to consider possible
actions to take in Docket 91-1073 before
the United States Court of Appeals for
the District of Columbia Circuit.

The meeting was attended by the
following persons: Governors Alvarado,
Daniels, del Junco, Griesemer, Mackie,
Pace, Setrakian and Winters; Postmaster
General Runyon; Deputy Postmaster
General Coughlin; Secretary for the
Board Harris; and General Counsel
Elcano.

The Board determined that prior
public notice was not possible and
pursuant to section 552b(c)(10) of title 5,
United States Code, and section 7.3(j) of
title 39, Code of Federal Regulations, the
discussion of this matter was exempt
from the open meeting requirement of
the Government in the Sunshine Act [5
U.S.C. 552b(b)].

The Board further determined that the
public interest did not require that the
Board’s discussion of the matter be open
to the public.

In accordance with section 552b(f)(1)
of title 5, United States Cods, and
section 7.6(a) of title 39, Code of Federal
Regulations, the General Counsel of the
United States Postal Service has
certified that in her opinion the meeting
may properly be closed to public
observation, pursuant to section
552b(c)(10) of title 5, United States
Code; and section 7.3(j) of title 39, Code
of Federal Regulations.

Requests for information about the
meeting should be addressed to the
Secretary for the Board, David F Harris,
at (202) 268-4800.

David F. Harris,

Secretary.

[FR Doc. 92-31095 Filed 12-18-92; 11.38
am]

BILLING CODE 7710-12-M
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Corrections

Federal Register
Vol. 57, No. 246

Tuesday, December 22, 1992

This saction of the FEDERAL REGISTER
contains aditorial corrections of

published Presidential, Rule, Propesad Rule,
and Notice documents. These corrections are
prepared by the Office of the Federal
Register. Agency prepared corrections are
issued as signed documents and appaar in
the appropriate document categories
eisowhers in the issue.

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1

1A-5-82)
RIN 1545-AG50

Carryover of Passive Activity Losses
and Credits and At Risk Losses to
Bankruptcy Estates of Individuails

Correction

In proposed rule document 92-26677
beginning on page 53300 in the issue of
Monday, November 9, 1992, make the
following corrections:

1. On page 53301, in the first column,
under SUPPLEMENTARY INFORMATION, in
the third full paragraph, in the last line,
“response’’ should read “responses™.

§1.1398-2 [Corrected]

2. On page 53303, in the third
column, in § 1.1398-2(d)(2), in the first
line “456" should read '"465""; and in
paragraph (£)(2)(i), in the second line
from the bottom, “of’’ should read "for”.

3. On page 53304, in the first column,
in §1.1398-2(f)(2)(i), in the first line,

D O

“osta e's” should read ‘estate's’’.
BILUING CODE 1508-01-D

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 301

[T.D. 8447)
RIN 1545-AP27

Determination of Rate of interest—
Increase In Rate of interest Payable on
Large Corporate Underpayments

Correction

In rule document 92-27145 beginning
on page 53550 in the issue of Thursday,
November 12, 1992, make the following
corrections:

§301.6621-3 [Corrected]

1. On page 53558, in the first column,
in § 301.6621-3(d), Example 3(i), in the
ninth line from the bottom, “90-days"
should read *‘90-day".

2. On the same page, in the third
column; in § 301.6621-3(d), Example
5(i1), in the third line from the bottom,
insert “Y" after “that™,

BILUNG CODE 15059010
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ENVIRONMENTAL PROTECTION Washington, DC 20460 (Telephone: rationale for promulgating Federal
AGENCY 202-260-1315) on weekdays during the criteria for priority toxic pollutants.
Agency's normal business hours of 8 Section B of this Preamble presents a
40 CFR Part 131 ta’;amc.hto 4:30fp.mi1A reasonable flo:ri will gezcri;iué): of the evoluft}on of the :
arged for photocopies. Inquiries ederal Government's efforts to contro
g oy T can be made b; callingp202—260—1315. toxic pollutants beginning with a
Water Quality Standards; FOR FURTHER INFORMATION CONTACT: discussion of the authorities in the
Establishment of Numeric Criteriafor  Devid K. Sabock or R. Kent Ballentine, ~ Federal Water Follution Control Act
Priority Toxic Pollutants; States’ Tg]aphone 202-260-1315. Amendment's of 1972, Also described in
Compliance . some detail is the development of the
SUPPLEMENTARY INFORMATION: water quality standards review and
AGENCY: Environmental Protection This preamble is organized according revision process which provides for
Agency. to the following outline: establishing both narrative goals and
ACTION: Final rule. A ittotnction se Owasion enforceable numeric requirements for
1. Introduction controlling toxic pollutants, This
SUMMARY: This rule promulgates for 14 2. Overview discussion includes the changes enacted
States, the chemical-specific, numeric B, Statutory and tory Background in the 1987 Clean Water Act
criteria for priority toxic pollutants 1. Pre-Water Quality Act Amendments of ~ Amendments which are the basis for
necessary to bring all States into 1987 (Pub. L. 100-4) this rule. Section C summarizes State
compliance with the requirements of 2. The Water Quality Act Amendments of  gfforts since 1987 to comply with the
section 303(c)(2)(B) of the Clean Water 1987 (Pub. L. 100-4) requirements of section 303(c)(2)(B).

Act (CWA). States determined by EPAto & Secrifcn of e New Reqaimients

b. EPA’s Initial Implementing Actions for Section D describes EPA's procedure for

fully comply with section 303(c})(2)(B) : determining whether a State has fully
requirements are not affected by this 3. ‘{;’}f’ﬁff’;,f,gféf,’, ‘2;“33&?@2 for section complied with section 303(c)(2)(B).
rule. 303(c)(2)(B) Section E sets out the rationale and
The rule addresses two situations. For C. State Actions Pursuant to section approach for developing the final ruls,
a few States, EPA is promulgating a 303(c)(2)(B) including a discussion of EPA’s legal
limited number of criteria which were D Des;ecx;pnn%% (S')?'z‘; (gt))mplianoe with gasisl. Section Ff'dthescribes the e
previously identified as neces: in AL OIS : evelopment of the criteria included in
disapprov);l Istters to such Staizgand 3 g,P A ;all}dev?ew'lgfxfitale Water Quality this rule. Section G summarizes the
which the State has failed to address. ] D:;min’m:'c ot Compliance Status _ Provisions of the final rule. (Section H
For other States, Federal criteria are E. Rationale and Approach ForpDeveloping is reserved.) Section I contains the
necessary for all priority toxic the Final Rule response to major public comments
pollutants for which EPA has issued 1. Legal Basis received on the proposal, Sections J, K,
section 304(a) water quality criteria 2. Approach for Developing the Final Rule  and L address the requirements of
guidance and that are not the subject of 3. Approach for States that Fully Comply ~ Executive Order 12291, the Regulatory
approved State criteria. Subsequent to Issuance of this Final Rule Flexibility Act, and the Paperwork
When these standards take effect, they F- Derivation of Criteria Reduction Act, respectively. Section M
will be the legally enforceable standards - mgfc ﬂgj%m*;ia Process tpglpvidles a list of subjects covered in
in the named States for all purposes and sk ppn srule.
programs under the Clean Water Act, 2 CIS,’C'{,’{,‘: ?&zm’::ﬁ‘}falm Criteria A public hearing on the propos.ed rule
including planning, monitoring, NPDES Bxclided was held on December 19, 1891, in
pemitﬁng. enforcement and 5. Cancer Risk Level Washmgton. DC. A total of 25 non-EPA
compliance. 6. Applying EPA’s Nationally Derived POO%IG registered at the hearing. The
EPA is also withdrawing today the Criteria to State Waters public comment period closed on
human health criteria published in the 7. Application of Metals Criteria December 19, 1991. EPA received a total
1980 Ambient Water Quality Criteria G. Description of the Final Rule and Changes  of 153 written comments on the
documents for: Beryllium, Cadmium, 3 ggm Pm;;:osal Pivsosl proposed rule.
Chromium, Lead, Methyl Chloride, 2 Sc:n i e 2. Overview
Se!eﬁlium. Silver, and 1,1,1 3. EPApe(kiterie for Priority Toxic Pollutants  This rule, which establishes Federal
SRGEGne. 2 SUraly 0C1he 4. Applicability criteria for certain priority toxic

criteria recommendation and the notice  H. (Reserved)
of availability of each criteria document I Response to Public Comments ?ollu:(anu: ;n a “‘“:‘alier of States, its &
were published at 45 FR 79318, 1. Legal Authority mportant 1or several environmental,
November 28, 1980. 2. Science pr matic and legal reasons.

First, control of toxic pollutants in
EFFECTIVE DATE: This rule shall be 3 Eﬁ;ﬁ:‘:ﬁman surface waters is an imp%gtant priority
effective February 5, 1993, 5. Timing and Process to achieve the Clean Water Act's goals
ADDRESSES: The public may inspect the 6. State Issues and objectives. The most recent
administrative record for this . J. Executive Order 12291 National Water Quality Inventory
rulemaking, including documentation K. Regulatory Flexibility Act indicates that one-third of monitored
supporting the aquatic life and human L. Paperwork Reduction Act river miles, lake acres, and coastal
health criteria, and all public comments A, Introduction and Overview waters have elevated levels of toxics.
received on the proposed rule at the @ : Forty-seven States and Territories have
Environmental Protection Agency, 1. Introduction reported elevated levels of toxic
Standards and Applied Science This section of the Preamble pollutants in fish tissues. States have
Division, Office of Science and introduces the topics which are issued a total of 586 fishing advisories
Tschnology, room 919 East Tower, addressed subsequently and providesa  and 135 bans, attributed mostly to

Waterside Mall, 401 M Street, SW., brief overview of EPA’s basis and industrial discharges and land disposal.
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The sbsence of State water quality
standards for toxic pollutants
undermines State and EPA toxic control
efforts to address these problems.
Without clearly established water
quality goels, the effectiveness of many
of EPA's water programs is jeopardized.
Permitting, enforcement, coastal water
quality improvement, fish tissue quality
protection, certain nonpoint source
controls, drinking water quality
protection, and ecological protection all
depend to a significant extent on
complete and adequate water quality
standards. Numeric criteria for toxics
are essential to the process of
coatrolling toxics because they allow
Statas and EPA to evaluate the adequacy
of existing and potential control
measures to protect aquatic ecosystems
and human health. Formally adopted
standards are the legal basis for
including water quality-based effluent
limitations in NPDES permits to control
toxic pollutant discharges. The critical
importance of controlling toxic
pollutants has been recognized by
Congress and is reflected, in part, by the
addition of section 303(c)(2)(B) to the
Act. Congressional impatience with the
pace of State toxics control programs is
well documented in the legislative
history of the 1987 CWA amendments.
In order to protect human health,
aquatic ecosystems, and successfully
implement toxics controls, EPA believes
that all actions which ars available to
the Agency must be taken to ensure that
all necessary numeric criteria for
priority toxic pollutants are established
in a timely manner.

Second, as States and EPA continue
the transition from an era of primarily
technology-based controls to an era in
which technology-based controls ars
integrated with water quality-based
controls, it is important that EPA
ensures timely compliance with CWA
requirements. An active Federal role is
essential to assist States in getting in
place complete toxics criteria as part of
their pollution control programs. While
most States recognize the need for
enforceable water quality standards for
toxic pollutants, their recent adoption
efforts have often been stymied by a
variety of factors including limited
resources, competing environmental
priorities, and difficult scientific, policy
and legal challenges. Most water quality
criteria for toxic poliutants have been
available since 1980. Saction 303 of the
CWA requires States to review, revise,
and adopt updated water quality

stan every three years as part of a
contin triennial review process. The
water quality standards ation has

required State adoption of numeric

criteria for toxic pollutants since 1983
(see 40 CFR 131.11). Despite the
availability of scientific guidance
documents and clear statutory and
regulatory requirements, a preliminary
assessment of the water quality
standards for all States in February of
1990 showed that only six States had
established fully acceptable criteria for
toxic pollutants. This rate of toxics
criteria adoption is contrary to the CWA
uirements and is a reflection of the
difficulties faced by States. In such
circumstances, it is EPA’s responsibility
to exercise its CWA authorities to move
forward the toxic control program in
concert with the statutory scheme.

EPA’s action will alsor{.alp restore
equity among the States. The CWA is
designed to ensure all waters are
sufficiently clean to protect public
health and the environment. The CWA
allows some flexibility and differences
among States in their adopted and
approved wate:guality standards, but it
was not designed to reward inaction and
inability to mest statutory requirements,

Although most States have made
important progress toward satisfying
CWA requirements, some have still
failed to fully comply with section
303(c)(2)(B). The CWA authorizes EPA
to promulgate standards where
necessary to meet the requirements of
the Act. Where States have not satisfied
the CWA requirement to adopt water
quality_smlgaards for toxic pollutants,
which was reemphasized by Co:
1987, it is imperative that EPA take
action.

EPA's ability to oversee State
standards-setting activities and to
correct deficiencies in State water
quality standards is critical to the
effective implementation of section
303(c}(2)(B). This rule is a necessary and
important component of EPA’s
implementation of section 303{c){(2)(B)
as well as EPA’s overall efforts to
control toxic pollutants in surface
waters,

On February 26, 1992, EPA’s Deputy
Administrator issued ‘'Guidance on Risk
Characterization for Risk Managers and
Risk Assessors’’ which addresses a
problem that affects public perception
regarding the reliability of EPA's
scientific assessments and related
regulatory decisions. The guidance
noted that “when risk information is
presented to the * * * public, the
results have been boiled down to a point
estimate of risk * * * which do not
fully convey the range of information
considered and usecf?n developing the
assessment.” The guidance lays out
pmles and implementation
P ures to address risk assessments
in future EPA presentations, reports and

ss in

decision packages. The guidance
specifically notes, "Howsver, we do not
expect risk assessment documents that
are close to completion to be rewritten."”

The proposal for this final rule was
published in November, 1991, three
months prior to the risk assessment
guidance being issusd. Since the
Agency was striving to meet a mid-
February statutory deadlins for final
publication, when the risk guidance was
issued the rulemeaking package was
essentially complete. The specifics of
the aquatic life and human health
guidelines are discussed in the
preamble and in the responss to public
comments. The actual methodology and
criteria documents describe in detail the
risk assessment process involved in
deriving a water quality criteria and the
water quality standards contained in
this rule and the resulting risk
characterization. The water quality
criteria methodology and individual
criteria documents are part of the record
for this rule, Therefore, while all the
specifics of the new risk

aracterization guidance were not
followed in this preamble, the spirit of
the guidance is reflected.

Moreover, EPA has initiated & review
and updats of these criteria
methodologies. These updates will be
conducted in conformance with the risk
characterization guidance and include
public involvement and review.

B. Statutory and Regulatory
Background

1. Pre-Water Quality Act Amendmenis
of 1987 (Pub. L. 100-4)

Section 303(c) of the 1972 Federal
Water Pollution Control Act
Amendments (FWPCA) (33 U.S.C.
1313(c)) established the statutory basis
for the current water quality standards

rogram, It completed the transition
m the previously established program
of water quality standards for interstate
waters to one requiring standards for all
surface waters of the United States,

Although the major innovation of the
1972 FWPCA was technology-based
controls, Congress maintained the
concept of water quality standards both
as a mechanism to establish goals for the
Nation's waters and as a regulatory
requirement when standardized
technology controls for point source
discharges and/or nonpoint source
controls were inadequate. In recent

ears, these so-called water quality-
controls have received new
emphasis by Congress and EPA in the
continuing quest to enhance and
maintain water quality to protect the
public health and welfare,
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Briefly stated, the key elements of
section 303(c) are:

(a) A water quality standard is defined
as the designated beneficial uses of a
water segment and the water quality
criteria necessary to support those uses;

(b) The minimum beneficial uses to be
considered by States in establishing
water quality standards are specified as
public water supplies, propagation of
fish and wildlife, recreation, agricultural
uses, industrial uses and navigation;

(c) A requirement that State standards
must protect public health or welfare,
enhance the quality of water and serve
the purposes of the Clean Water Act;

(d) A requirement that States must
review their standards at least once each
three year period using a process that
includes public participation;

(e) The procsss for EPA review of

tate standards which may ultimately
resuit in the promulgation of a
superseding Federal rule in cases where
a Siate’s standards are not consistent
with the applicable requirements of the
CWA, or in situations where the Agency
determines Federal standards are
necessary to meet the requirements of
the Act. \

Another major innovation in the 1972
FWPCA was the establishment of the
National Pollutant Discharge
Elimination System (NPDES) which
requires point source discharges to
obtain a permit before legally
discharging to the waters of the United
States. In addition to the permit limits
established on the basis of technology
{e.g. effluent limitations guidelines), the
Act requires discharges to meet instream
water quality standards. (See section
301(b)(1)(C), 33 U.S.C. 1311(b)(1)(C)).

The water quality standards serve a
dual function under the Clean Water
Act regulatory scheme. Standards
establish narrative and numeric
definitions and quantification of the
Act’s goals and policies (see section 101,
33 U.S.C. 1251) which provide a basis
for identifying impairsd waters. Water
quality standards also establish
regulatory requirements which are
translated into specific discharge
requirements. In order to fulfill this
critical function, adopted State criteria
must contain sufficient parametric
coverage to protect both human health
and aquatic life. :

In its initial efforts to control toxic
pollutants, the FWPCA, pursuant to
section 307, required EPA to designate
a list of toxic pollutants and to establish
toxic pollutant effluent standards based
on a formal rulemaking record. Such
rulemaking required formal hearings,
including cross-examination of
witnesses. EPA struggled with this
unwieldy process and ultimately

promulgeted effluent standards for six
toxic pollutants, pollutant families or
mixtures. (See 40 CFR part 129.)
Congress amended section 307 in the
1977 Clean Water Act Amendments by
endorsing the Agency’s alternative
Erocedure of regulating toxic pollutants
y use of effluent limitations guidelines,
by amending the procedurs for
establishing toxic pollutant effluent
standards to provide for more flexibility
in the hearing process for establishing a
record, and by directing the Agency to
include sixty-five specific pollutants or
classes of pollutants on the toxic
pollutant list. EPA published the
required list on January 31, 1978 (43 FR
4109). This toxic pollutant list was the
basis on which EPA's efforts on criteria
development for toxics was focused,

During planning aftorts to develop
effluent limitations guidelines and
water quality criteria, the list of sixty-
five toxic pollutants was judged too
broad as some of the pollutants were, in
fact, general families or classes of
organic compounds consisting of many
individual chemicals. EPA selected key
chemicals of concern within the 65
families of pollutants and identified a
more specific list of 129 priority toxic
pollutants. Two volatile chemicals and
one water unstable chemical were
removed from the list (see 46 FR 2266,
January 8, 1981; 46 FR 10723, February
4, 1981) so that at present there are 126
priority toxic pollutants. This list is
published as appendix A to 40 CFR part
423.

Another critical section of the 1972
FWPCA was section 304(a) (33 U.S.C.
1314(a)). Section 304(a)(1) provides, in
pertinent part, that EPA
* * * shall develop and publish* * *
criteria for water quality accurately reflecting
the latest scientific knowledge (A) on the
kind and extent of all identifiable effects on
health and welfare including, but not limited
tg, plankton, fish, shellfish, wildlife, plant
life, shorelines, beaches, esthetics, and
recreation which may be expected from the
presence of pollutants in any body of water,
* * *and (C) on the effects of poliutants on
biclogical community diversity, productivity,
and stability, * * *

In order to avoid confusion, it must be
recognized that the Clean Water Act
uses the term “criteria” in two separate
ways. In section 303(c), which is
discussed above, the term is part of the
definition of a water quality standard.
That is, a water quality standard is
comprised of designated uses and the
criteria necessary to protect those uses.
Thus, States are required to adopt
regulations or statutes which contain
legally achievable criteria. However, in
section 304/(a), the term criteria is used
in a scientific sense and EPA develops

recommendations which States consider
in adopting regulatory criteria.

In response to this legislative mandate
and an earlier similar statutory
requirement, EPA and a predecessor
agency have produced a series of
scientific water quality criteria guidance
documents, Early Federal efforts were
Water Quality Criteria (1968 “Green
Book™) and Quality Criteria for Water
(1976 “Red Book™). EPA &lso sponsored
a contract effort with the National
Academy of Science—National
Academy of Engineering which resulted
in Water Quality Criteria, 1972 (1873
“Blue Book”). These sarly efforts were
premised on the use of literature
reviews and the collective scientific
judgment of Agency and advisory
panels. However, when faced with the
list of 65 toxic pollutants and the need
to develop criteria for human health as
well as aquatic life, the Agency
determined that new procedures were
necessary. Continued reliance solely on
existing scientific literature was deemed
inadequate, since for many pollutants
essential information was not available.
EFA scientists developed formal
methodologies for establishing
scientifically defensible criteria. These
were subjected to review by the
Agency’s Science Advisory Board of
outside experts and the public. This
effort culminated on November 28,
1980, when the Agency published
criteria development guidelines for
aquatic life ang for human health, along
with criteria for 64 toxic pollutants. (See
45 FR 79318.) Since that initial
publication, the aquatic life
methodology was slightly amended (50
FR 30784, July 29, 1985) and additional
criteria was proposed for public
comment and finalized as Agency
criteria guidance. EPA summarizad the
available criteria information in Quality
Criteria for Water 1986 (1986 “Gold
Book") which is updated from time-to-
time. However, the individual criteria
documents, as updated, are the official
guidance documents..

EPA's criteria documents provide a
comprehensive toxicological evaluation
of each chemical. For toxic pollutants,
the documents tabulate the relevant
acute and chronic toxicity information
for aquatic life and derive the criteria
maximum concentrations (acute criteria)
and criteria continuous concentrations
(chronic criteria) which the Agency
recommends to protect aquatic life
resources. For human health criteria, the
document provides the appropriate
reference doses, and if appropriate, the
carcinogenic slope factors, and derives
recommend criteria. The details of this

rocess are described more fully in a
ater part of this Preamble.
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Programmatically, EPA’s initial efforts
were aimed at converting a program
focused on interstate waters into one
addressing all interstate and intrastate
surface waters of the United States.
Cuidance was aimed at the inclusion of
traditional water quality parameters to
protect aquatic life (e.g., pH,
temperature, dissolved oxygen and a
narrative “free from toxicity”

rovision), recreation (e.g.,

cteriological criteria) and general
aesthetics (e.g., narrative “'free from
nuisance” provisions). EPA also
required State adoption of an
antidegradation policy to maintain
existing high quality or ecologically
unique waters as well as maintain
improvements in water quality as they
occur. -
The initial water quality standards
regulation was actually a part of EPA’s
water quality management regulations
implementing section 303(e) (33 U.S.C.
1313(e)) of the Act. It was not
comprehensive and did not address
toxics or any other criteria specifically.
Rather, it simply required States to
adopt appropriate water quality criteria
necessary to support designated uses.
{See 40 CFR 130.17 as promulgated in
40 FR 55334, November 28, 1875).

After several years of effort end faced
with increasing public and
Congressional concerns about toxic
pollutants, EPA realized that proceeding
under section 307 of the Act would not
comprehensively address in a timely
manner the control of toxics through
either toxic pollutant effluent standards
or effluent limitations guidelines
because these controls are only
applicable to specific types of
discharges. EPA sought a broader, more
generally applicable mechanism and
decided to vigorously pursue the
alternative approach of EPA issuance of
scientific water quality criteria
documents whigh States could usse to
adopt enforceable water quality
standards. Thess in turn could be used
as the basis for establishing State and
EPA permit discharge limits pursuant to
section 301(b)(1)(C) which requires
NPDES permits to contain

* * * any more stringent limitation,
including those necessary to meet water
quality standards * * *, or required to
implement any applicable water quality
standard established pursuant to this Act.

Thus, the adoption by States of
appropriate toxics criteria applicable to
their surface waters, such as those
recommended by EPA in its criteria
documents, would be translated by
regulatory agencies into point source
permit limits, Through the use of water
quality standards, all discharges of

toxics are subject to permit limits and
not just those di by particular
industrial categories. In order to
facilitate this process, the Agency
amended the water quall(tiy standards
regulation to explicitly address toxic
criteria requirements in State standards.
The culmination of this effort was the
promulgation of the present water
quality standards regulation on
November 8, 1983 (40 CFR part 131, 48
FR 51400). 3

The current water quality standards
regulation (40 CFR part 131) is much
more comprehensive than its
predecessor. The regulation addressss in
detail both the beneficial use
component and the criteria component
of & water quality standard. Section
131.11 of the regulation requires States
to review available information and,

* * *to identify specific water bodies
where toxic pollutants may be adversely
affecting water quality or t{e attainment of
the designated water use or where the levels
of toxic pollutants are at a level to warrant
concern and must adopt criteria for such
toxic pollutants applicable to the water body
sufficient to protect the designated use.

The regulation provided that either or
both numeric and narrative criteria may
be appropriately used in water quality
standards.

EPA's water quality standards
emphasis since the early 1980's
reflected the increasing importance
placed on controlling toxic pollutants,
States were strongly encouraged to
adopt criteria in their standards for the
priority toxic pollutants, especially
where EPA had published criteria
guidance under section 304(a) of the
Act.

Under the statutory scheme, during
the 3-year triennial review period
following EPA's 1980 publication of
water quality criteria for the protection
of human health and aquatic life, States
should have reviewed those criteria and
adopted standards for many priority
toxic pollutants, In fact, State response
to EPA’s criteria publication and toxics
initiative was disappointing. A few
States adopted large numbers of
numeric toxics criteria, although
Frimarily for the protection of aquatic

ife. Most other States adopted few or no
water quality criteria for priority toxic
pollutants. Some relied on a narrative
“free from toxicity” criterion, and so-
called “‘action levels” for toxic
pollutants or occasionally calculated
site-specific criteria. Few States
addressed the protection of human
health by adopting numeric human
health criteria.

In support of the November, 1983,
water quality standards rulemaking,
EPA issued program guidance entitled,

Water Quality Standards Handbook
(December 1983) simultaneously with
the publication of the final rule. The
foreword to that guidance noted EPA's
two-fold water quality based approach
to controlling toxics: chemical specific
numeric criteria and biclogical testing
in whole effluent or ambient waters to
comply with narrative ‘no toxics in
toxic amounts” standards. More
detailed programmatic guidance on the
application of biologi testing was
provided in the T ical Support
Document for Water Quality Based
Toxics Control (TSD) (EPA 440/4-85-
032, September 1885). This document
provided the needed information to
convert chemical specific and
biologically based criteria into water
quality standards for ambient receiving
waters and permit limits for discharges
to those waters. The TSD focused on the
use of bioasssy testing of effluent (so-
called whole effluent testing or WET
methods) to develop effluent limitations
within discharge permits. Such effluent
limits were designed to implement the
“free from toxicity" narrative standards
in State water quality standards. The
TSD also focused on water quality
standards. Procedures and policy were

resented for appropriate design flows

or EPA’s section 304(e) acute and
chronic criteria. In 1991, EPA revised
and expanded the TSD. (Technical
Support Document for Water Quality-
based Toxics Control, EPA 505/2-90-
001, March 1991.) A Notice of
Availability was published in the
Federal Register on April 4, 1891 (58 FR
13827). All references in this Preamble
are to the revised TSD.

The Water Quality Standards
Handbook and the TSD are examples of
EPA's efforts and assistance that were
intended to help, encourage and support
the States in adopting appropriate water
a;mlity standards for the protection of

eir waters against the delsterious
effects of toxic pollutants. In some
States, more and more numeric criteria
for toxics were being adopted as well as
more aggressive use of the “free from
toxics' narratives in setting protective
NPDES permit limits. However, by the
time of Congressional consideration and
action on the CWA reauthorization,
most States had adopted few, if any,
water quality standards for priority toxic
pollutants.

State practices of developing case-by-
case effluent limits using procedures
that were not standardized in State
regulations made it difficult to ascertain
whether such procedures were
consistently applied. The use of
approaches to control toxicity that did
not rely on the statewide adoption of
numeric criteria for the priority toxic
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pollutants generated frustration in
Congress. Senator Robert T. Stafford,
first chairman and then rankin,
minority member of the authorizing
committee, noted during the Senate
debate:

An important problem in this regard is that
few States have numeric ambient criteria for
toxic poliutants. The lack of ambient criteria
[for toxic pollutants] make it impossible to
calculate additional discharge limitations for
toxics * * *, It is vitally important that the
water quality standards program operate in
such a way that it supports the objectives of
the Clean Water Act to restors and maintain
the integrity of the Nation's Waters.
(bracketed material added). A Legislative
History of the Water Quality Act of 1987
(Pub. L. 100-4), Senate Print 100-144,
USGPO, November 1948 at page 1324,

Other comments in the legisiative
history similarly note the Congressional
perception that the States wers failing to
aggressively address toxics and that EPA
was not using its oversight role to push
the States to mova more guickly and
comprehensively. Thus Congress
developed the water quality standards
amendments to the Clean Water Act for
reasons similar to those strongly stated
during the Senate debste by a chief
sponsor, Senator John H. Chafee,

A cornerstone of the bill’s new toxic
pollution control requirements is the so
called beyond-BAT program * * *. Ado
the beyond BAT provisions will assure that
EPA continues to move forward rapidly on
the program * * *, If we are going to repair
the damage ta those water bodies that have
become highly degraded as a result of toxic
substances, we are going to have to move
forward expeditiously on this beyond-BAT
program. The Nation cannot tolerate endless
delays and negotiations between EPA and
States on this program. Both entities must
move aggressively in taking the necessary
steps to make thmsir:gmm work within the
time frame establi by this Bill « * *,
Ibid, et page 1309.

This Congressional impatience with
the pace of State and EPA progress and
an appreciation that the lack of State
standards for toxics undermined the
effectiveness of the entire CWA-based
scheme, resulted in the 1987 adoption
of stringent new water quality standard
provisions in the Water Quality Act
amendmaents.

2. The Water Quality Act Amendments
of 1987 (Pub. L. 100—4)

a. Description of the New Requirements

The 1987 Amendments to the Clean
Water Act added Section 303(c)(2}(B)
which provides:

Whenever a State reviews water quality
standards pursuant to paregraph (1) of this
subsection, or revises or adopts new
standards t to this paragraph, such
State shall adopt criteria for all toxic

pollutants listed pursuant to section 302{a)(1)
of this Act for which criteria have been
published under section 304(e), the discharge
or presence of which in the affected waters
could reasonably be expected to interfere
with those designated uses adopted by the
State, a8 necessary to support such
designated uses. Such criteria shall be
specific numerical criteria for such toxic
pollutants. Where such numerical criteria are
not available, whenever a State reviews water
quality standards pursuant to ph (1),
or revises or adopts new stan pursuant
to this paragraph, such State shall adopt
criteria based on biological monitoring or
assessment methods consistent with
information published pursuant to section
304(a)(8). Nothing in this section shall be
consirued to limit or delay the use of effiuent
limitations or other permit conditions based
on or involving biological monitoriﬁ or
assessment methods or previcusly adopted
numerical criterie.

b. EPA’s Initial Implemen
for Sections 303(c) and 304(1

The addition of this new requirement
to the existing water quality standards
review and revision process of saction
303(c) did not change the existing :
procedural or timing provisions. For
example, section 303(c)(1) still requires
that States review their water quality
standards at least once sach 3 year

eriod and transmit the results to EPA
or review. EPA’s oversight and

Actions

pting promulgation authorities and statutory

schedules in section 303(c)(4) wers
likewise unchanged. Rather, the

rovision required the States to place

vy emphasis on adopting numeric

chemical-specific criteria for toxic
pollutants (i.e., rather than just narrative
approaches) during the next triennial
review cycle. As discussed in the
previous section, was
frustrated that States were not using the
numerous section 304(a) criteria that
EPA had developed, and was continuing
to develap, to assist States in controlling
the discharge of priority toxic
pollutants. Therefore, for the first time
in the history of the Clean Water Act,
Congress took the unusual action of
explicitly mandating that States adopt
numeric criteria for specific toxic
pollutants.

In response to this new Congressional
mandate, EPA redoubled its efforts to
promote and assist State adoption of
water quality standards for priority toxic
pollutants. EPA’s efforts inciuded the
development and issuance of guidance
to the States on acceptable
implementation procedures for several
new sections of the Act, including
sections 303(c)(2)(B) and 304(1).

The 1987 CWA Amendments added
te, or amended, other CWA Sections
related to toxics control. Section 304(1)
(33 U.S.C. 1314(1)) was an important

amendment because it
States to take actions to
identify waters adversely affected by
toxic pollutants, parti ly those
waters entirely or substantially impaired
by point sources. Section 304(1) entitled
“Individual Control Strategies for Toxic
Pollutants,” requires in part, that States
identify and list waterbodies where the
designated uses specified in the
applicable water quality standards
cannot reasonably be expected to be
achieved because of point source
discharge of toxic pollutants. For each
segment so identified, the State is
required to develop individual control
sirategies to reduce the discharge of
toxics from point sources so that in
conjunction with existing controls on
point and nonpeint sources, water
quality standards will be attained. Ta
assist the States in identifying waters
under section 304(1), EPA’s guidance
listed a number of potential sources of
available data for States to review.
States generally assembled data for a
broad spectrum of pollutants, including
the priority toxic pollutants, which
could be useful in complying with
sections 304(1) and 303(c)(2}(B). In fact,
between February 1988 and October
1988, EPA assembled pollutant
candidate lists for section 304(1) which
were then transmitted to eech
jurisdiction. Thus, each State had a

reliminary list of pollutants that had

n identified as present in, or

discharged to, surface waters, Such lisis
were limited by the quantity and
distribution of availabla effluent and
ambient monitoring data for priority
toxic pollutants. This listing exercise
further emphasized the need for water
quality standards for toxic pollutants,
Lack of standards i the
difficulty of identifying impaired
waters. On the positive side, the data
gathered in support of the 304(1) activity
proved helpful in identifying those
pollutants most obviously in need of
water quality standards,

EPA, in devising guidance for section
303(c)(2)(B), sttempted to provide States
the maximum flexibility that complied
with the express statutory languags but
also with the overriding congressional
objective: Prompt adoption and
implementation of numeric toxics
criteria. EPA believed that flexibility
was impaortant so that each State could
comply with section 303(c}(2}(B) and to
the extent possible, accommodata its
existing water quality standards
regulatory approach. The options EPA
identified are described in the next
Section of this Preamble. EPA’s program
guidance was issued in final form on
December 12, 1988 but was not

coro
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substantially different from earlier drafts
available for review by the States. The
availability of the gui was
published in a Federal Register Notice
on January 5, 1989 (54 FR 346).

3. EPA’s Program Guidance for Section
303(c)(2)(B)

EPA's section 303(c)(2)(B) program
guidance identified three options that
could be used by a Stats to meet the
requirement that the State adopt texic
pollutant criteria “* * * the discharge
or presence of which in the affected
waters could reasonably be e ed to
interfere with those designated uses
adopted by the State, as necessary to
support such designated uses.”

gption 1. Adopt statewide numeric
criteria in State Water Quality Standards
for all section 307(a) toxic pollutants for
which EPA has developed criteria
guidance, regardless of whether the
pollutants are known to be present.

This option is the most
comprehensive approach to satisfy the
statutory requirements because it would
include all of the priority toxic
poliutants for which EPA has preparad
section 304(a) criteria guidance for
either or both aquatic life protection and
human heelth protection. In addition to
a simple adoption of EPA’s section
304(a) guidance as standards, a State
must select a risk level for thoss toxic
pollutants which are carcinogens (i.e.,
that cause, or may cause cancer in
humans).

Many States found this Option
attractive because it ensured
comprehensive coverage of the priority
toxic pollutants with scientifically
defensible criteria without the need to
conduct a resource-intensive evaluation
of the particuler segments and
pollutants requiring criteria. This option
would also not be more costly to
d.Isdnuﬁm than other options because
permit limits would only be based on
the regulation of the particular toxic
pollutants in their discharges and not on
the total listing in the water quality
standards. Thus, actual permit limits
should be the same under any of the
options,

Option 2. Adopt chemical-specific
numeric criteria for priority toxic
pollutants that are the subject of EPA
section 304{a) criteria guidance, where
the State determines based on available
information that the pollutants are

present or di and can
reasonably be expected to interfere with
designated uses,

This option results in the adoption of
numeric water quality standards for
some subset of those pollutants for
which EPA has issued section 304{a)
criteria guidance based on a review of

current information. To satisfy this
Option, the guidance recommended that
States use the data gathered during the
section 304(1) water (}unlity assessments
as a starting point to identify those
water segments that need water quality
standards for priority toxic pollutants.
That data would be supplemented by a
State and public review of other data
sources to ensure sufficient breadth of
coverage to meet the statutory objective,
Among the data available :?Ze reviewsd
were: (1) Ambient water monitoring
information, including those for the
water column, sediment, and aquatic
life (e.g., fish tissus data); (2) NPDES
permit applications and ittee self-
monitoring reports; (3) effluent
guideline development documents,
many of which contain priority toxic
pollutant scans; (4) pesticide and
herbicide application information and
other records of pesticide or herbicide
inventories; (5) public water supply
source monitoring data noting

ollutants with maximum contaminant

evels (MCLs); and (6) any other relevant
information on toxic poliutants
collectad by Federal, State, industry,
agencies, academic groups, or scientific
organizations. EPA also recommended
that States selecting this option adopt a
translator provision similar to that
described in Option 3 but applicable to
all chemicals causing toxicity, and not
just priority toxic pollutants,

This Option 2 review resulted in a
State proposing new or revised water
quality standards and providing an
opportunity for public review and
comment on the pollutants, criteria, and
water bodies included. Throughout this
process, EPA’s Regional Offices were
available to assist States by providing
additional guidance and t ical
assistance on applying EPA's
recommended criteria to particular
situations in the States.

Oﬁu'on 3. Adopt a procedurs to be
applied to a narrative water quality
standard provision prohibiting toxicity
in receiving waters. Such procedures
would be used by the State in
calculating derived numeric criteria
which must be used for all purposes
under section 303(c) of the CWA., Ata
minimum, such criteria need to be
developed for section 307(a) toxic
pollutants, as necessary to support
designated uses, where these pollutants
are discharged or present in the affected
waters and could reasonably be
expected to interfere with designated
uses.

The combination of a narrative
standard (e.g., "'free from toxics in toxic
amounts") and an approved translator
mechanism as part of a State’s water
quality standards satisfies the

requirements of section 303(c)(2)(B). As
noted above, such a procedure is also a
valuable supplement to either option 1
or 2. There are several regulatory and
scientific requirements EPA's guidance
specifies are essential to ensure
acceptable scientific quality and full
involvement of the public and EPA in
this approach. Brie Y stated these are:

e The procedure (i.e., narrative
criterion and translator) must be used to
calculate numeric water quality criteria;

¢ The State must demonstrate to EPA
that the procedure results in numeric
criteria that are sufficiently protective to
meet the goals of the Act;

» The State must Erovide for full
opportunity for public participation
duﬂ%tbe adoption of the procedure;

» The p ure must be formally
adopted as a State rule and be
mandatory in application; and

e The p ure must be submitted
for review and approval by EPA as part
of the State's water quality standarcfs
regulation.

he scientific elements of a translator
are similar to EPA’s 304(a) criteria
methodologies when applied on a site-
specific basis. For example, aquatic
criteria are developed using a sufficient
number and diversity of aquatic species
representative of the biological
assemblage of a particular water body.
Human health criteria focus on
determining appropriate exposure
conditions (e.g. amount of aquatic life
consumed per person per day) rather
than underr;ing pollutant toxicity. The
results of the procedures are
scientifically defensible criteria that are
protective for the site’s particular
conditions. EPA’s review of translator
procedures includes an evaluation of
the scientific merit of the procedure
using the section 304(a) methodology as

a iuide.

deally, States adopting option 3
translator procedures should prepare a
preliminary list of criteria and specify
the waters the criteria apply to at the
time of adoption. Although under
option 3 the State retains flexibility to
derive new criteria without revising the
adopted standards, establishing this
preliminary list of derived criteria at the
time of the triennial review will assist
the public in determining the scope of
the adopted standards, and help ensure
that the State ultimately complies with
the requirement to establish criteria for
all pollutants that can “‘reasonably be
expected” to interfere with uses. EPA
believes that States selecting solely
option 3 should prepare an analysis
(similar to that required of option 2
States) at the time of the triennial
review identifying pollutants needing
criteria.
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EPA's December 1988 guidance also
addressed the timing issue for State
compliance with section 303(c)(2)(B).
The statutory directive was clear: All
State standards triennial reviews
initiated after passage of the Act must
include a consideration of numeric toxic
criteria.

The structure of section 303(c) is to
require States to review their water

uality standards at least once each
an'ee year period. Section 303(c)(2)(B)
instructs States to include reviews for
toxics criteria whenever they initiate a
triennial review. EPA initially looked at
February 4, 1990, the 3-year anniversary
of the 1987 CWA amendments, as a
convenient point to index State
compliance. The April 1990 Federal
Register Notice used this index point for
the preliminary assessment. Howsver,
some States were very nearly
completing their-State administrative
processes for ongoing reviews when the
1987 amendments were enacted and
could not legally amend those
proceedings to address additional toxics
criteria. Therefore, in the interest of
fairness, and to provide such States a
full 3-year review period, EPA’s FY
1990 Agency Operating Guidance
provided that "By the end of the FY 88~
90 triennium, States should have
completed adoption of numeric criteria
to meet the section 303(c)(2)(B)
requirements.” (p.48.) The FY 88-90
triennium ended on September 30,
1990.

Clean Water Act section 303(c) does
not provide penalties for States that do
not ct;x:flete timely water quality
standards reviews. In no previous case
has the EPA Administrator found that
State failure to complete a review
within three years jeopardized the
public health or welfare to such an
extent that promulgation of Federal
standards pursuant to section
303(c)(4)(B) was justified. The pre-1987
CWA never mandated State adoption of
priority toxic pollutants or other
specific criteria. EPA generally relied on
its water quality standards regulation
(40 CFR 131.11) and its criteria and
program guidance to the States on
appropriate parametric coverage in State
water quality standards to encourage
State adoption of water quality
standards. However, since the 1987
statutory amendments, the
programmatic environment has
changed. Beyond the increased
Congressional and public concern,
about the relative importance of toxic
pollutant controls, there is increased
evidence of toxic pollution problems in
our Nation’s waters. In response, the
Agency in this rulemaking is proceeding
pursuant to section 303(c)(4)(B) and 40

CFR 131.22(b) to rectify a longstanding
p deficiency.

e current regulation at 40 CFR Part
131 in conjunction with the statutory
language provides a clear and
unambiguous basis and process for
today’s Federal promulgation.

C. State Actions Pursuant to Section
303(c)(2)(B)

In recent years, there has been
substantial progress by many States in
the adoption, and EPA approval, of
water quality standards for toxic

ollutants. Virtually all States have at

sast proposed new toxics criteria for
priority toxic pollutants since section
303(c)(2)(B) was added to the CWA in
February of 1987. Unfortunately, not all
such State proposals address, in a
comprehensive manner, the
requirements of section 303(c)(2)(B). For
example, some States have proposed to
adopt criteria to protect aquatic life, but
not human health; other States have
proposed human health criteria which
do not address major human exposure
pathways. In addition, in some cases
final adoption of proposed State toxics
criteria which would be approvable by
EPA has been substantially delayed due
to controversial and difficult issues
associated with the toxics criteria
adoption process. For purposes of
today’s rulemaking, it is EPA’s judgment
that 43 States completed actions which
fully satisfy the requirements of section
303(c)(2)(B).

In sum, States have devoted
substantial resources, and have made
substantial progress, in adopting new or
revised numeric criteria for priority
pollutants. In so doing, they have
addressed a number of significant and
difficult issues. These efforts have
generated extensive examination by
dischargers, States, environmental
groups and the public on all aspects of
the CWA water quality criteria and
related issues. It amounts to a multi-year
consideration of the issues that are
central to this proposed and final
rulemaking,

D. Determining State Compliance With
Section 303(c)(2)(B)

1. EPA’s Review of State Water Quality
Standards for Toxics

The EPA Administrator has delegated
the responsibility and authority for
review and approval or disapproval of
all State water quality standards actions
to the 10 EPA Regional Administrators
(see 40 CFR 131.21). State sectfon
303(c)(2)(B) actions are thus submitted
to the appropriate EPA Regional
Administrator for review and approval.
This de-centralized EPA system for

State water Taality standards review
and approval is guided by EPA
Headquarters Office of Water, which
issues national policies and guidance to
the States and Regions such as the
annual Office of Water Operating
Guidance and verious t ical
manuals.

For purposes of evaluating State
compliance with CWA section
303(c)(2)(B), EPA relied on the statutery
language, the existing water quality
standards regulation, and section
303(c)(2)(B) national guidance to
provide the basis for EPA review. In
some cases, individual ons also
used Regional policies and procedures
in reviewing State section 303(c)(2)(B)
actions. The flexibility provided by the
national guidance, coupled with subtle
differences in Regional policies and
procedures, contributed to some
differences in the approaches taken by
States to satisfy section 303(c)(2)(B)

irements.

s discussed previously, EPA's final

idance on compliance with section

303(c)(2)(B) was developed to provide
States with the necessary flexibility to
allow State standards revisions that
would complement the State’s existing
water quality standards program and
still comply with section 303(c)(2)(B).
As guidance, it described the range of
acceptable approaches and EPA’s
recommendations. Some innovative
State approaches were expected as well
as differences in terms of criteria
coverage, stringency and application
procedures.

Although the guidance provided for
State flexibility, it was also consistent
with existing water quality standards
regulation requirements of 40 CFR
131.11 that explicitly require State
criteria to be sufficient to protect
designated uses. Such water quality
criteria also must be based on sound
scientific rationale and support the most
sensitive use designated for a water

bo&i{.

e most complicated EPA
compliance determinations involve
States that selected EPA Options 2 or 3.
Since most States use EPA’s section
304(a) criteria guidance, where States
select Option 1, EPA normally is able to
focus Agency efforts on verifying that all
available EPA criteria are included,
appropriate cancer risk levels are
selected, and that sufficient application
procedures are in place (e.g. laboratory
analytical methods, mixing zones, flow
condition, etc.).

However, for States using EPA's
Option 2 or 3, substantially more EPA
evaluation and judgment was required
because the Agency must evaluate
which priority pollutants and, in some
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cases, sogments or designated uses,
require numeric criteria. Under these
options, the State must adopt or derive
numeric criteria for priority toxic
pollutants for which EPA has section
304(a) criteria, “* * * the discharge or
presence of which in the affected waters
could reasonably be expected to
interfere with those designated uses
adopted by the State * * *." The
necessary justification and the ultimate
coverage and acceptability of a State’s
actions vary State-to-State becauss of
differences in the adequacy of available
monitoring information, local
waterbody use designations, the effluent
and nonpoint source controls in place,
and different approaches to the
scientific basis for criteria.

In submitting criteria for the
protection of human health, States were
not limited to a 1 in 1 million risk level
(107%). EPA generally regulates
pollutants treated as carcinogens in the
range of 1076 to 10~ to protect average
exposed individuals and more highly
exposed populations. If a State selects a
criterion that represents an upper bound
risk level less protective than 1 in
100,000 (i.e., 107%), however, ths State
needed to have substantial support in
the record for this level. This support
focused on two distinct issues. First, the
record must include documentation that
the decision maker considered the
public interest of the State in selecting
the risk level, including documentation
of public participation in the decision
making process as required by the water
quality standards regulation at 40 CFR
131.20{b). Second, the record must
include an analysis showing that the
risk level selected, when combined with
other risk assessment variables, is a
balanced and reasonable estimate of
actual risk posed, based on the best and
most representative information
available. The importance of the
estimated actual risk increases as the
degree of conservatism in the selected
risk level diminishes. EPA carefully
evaluated all assumptions used by a
State if the State chose to alter any one
of the standard EPA assumption velues.

Where States selected Option 3, EPA
reviews must also include an evaluation
of the scientific defensibility of the
translator procedure, EPA must also
verify that a requirement to apply the
translator whenever toxics may
reasonably be expected to interfere with
designated uses (e.g., where such toxics
exist or are discharged) is included in
the State’s water quality standards.
Satisfactory application procedures
must also be developed by States

selecting Option 3.

* In general, each EPA Region made
compliance decisions based on

whatever information was available at
the time of the triennial review. For
some States, information on the
presence and discharge of priority toxic
pollutants is extremely limited.
Nevertheless, during t{m period of
February 1888 to October 1890, to
supplement State efforts, EPA
assembled the available information and
provided each State with various
pollutant candidate lists in support of
the section 304(1) and section
303(c)(2)(B) activities. These were based
in part on computerized searches of
existing Agency data bases.

Beginning in 1988, EPA provided
States with candidste lists of priority
toxic pollutants and water bogios in
support of CWA Section 304(1)
implementation. These lists were
developed because States were required
to evaluate existing and readily
available water-related data in order to
comply with Section 304(]). 40 CFR
130.10(d). A similar “strawman"’
analysis of priority poliutants
potentially requiring adoption of
numeric criteria under Section
303(c)(2)(B) was furnished to most
States in September or October of 1990
for their use in on-going and subsequent
triennial reviews. The primary
differences between the "‘strawman’”’
analysis and the section 304(1)
candidate lists were that the
“strawman'* analysis: (1) Organized the
results by chemical rather than by water
body, (2) included data for certain
STORET monitoring stations that were
not used in constructing the candidate
lists, (3) included data from the Toxics
Release Inventory database, and (4) did
not include a number of data sources
used in preparing the candidate lists
(e.g. thoss, such as fish kill information,
that did not provide chemical specific
information).

In its 1988 section 303(c)(2)(B)
guidance, EPA urged States, at a
minimum, to use the information
gathered in support of section 304(1)
requirements as a starting point for
identifying which priority toxic
pollutants require adoption of numeric
criteria. EPA also encouraged States to
consider the presence or potential
construction of facilities that
manufacture or use priority toxic
pollutants as a strong indication of the
need for toxics criteria. Similarly, EPA
indicated to States that the presence of
priority pollutants in ambient waters
(including those in sediments or in
aquatic life tissue) or in discharges from
point or nonpoint sources also be
considered as an indication that toxics
criteria should be adopted. A limited
amount of data on the effluent
characteristics of NPDES discharges was

readily available to States. States were
also expected to take into account newer
information as it became available, such
as information in annual reports from
the Toxic Chemical Releasa Inventory

uirements of the Emergency Planning
and Community Right-To-Know Act of
1986. (Title III, Pub. L. 95-4909.)

In summery, EPA and the States had
access to a variety of information
gathered in support of section 304(1),
section 303(c)(gg(08). and section 305(b)
activities. For some States, as noted
above, such information for priority
toxic pollutants is extremely limited. In
the final analysis, the Regional
Administrator made a judgment on a
duly submitted State standards triennial
review based on the State’s record and
the Region's independent knowledge of
the facts and circumstances surrounding
the State's actions. These actions, taken
in consultation with the Office of Water,
determined which State actions were
sufficiently consistent with the coverage
contemplated in the statute to justify
approval. These approval actions
include allowable variations among
State water quality standards. EPA
approval indicates that, based on the
record, the State water quality standards
met the requirements of the Act.

2. Determining Current Compliance
Status

The following summarizes the process
generally followed by the Agency in
assessing compliance with section
303(c)(2)(B).

A State was datermined to be in full
compliance with the requirements of
section 303(c)(2)(B) if,

a. The State had submitted a water
quality standards package for EPA
review since enactment of the 1987
Clean Water Act amendments or was
determined to be already in compliance,
and,

b. The State adopted water quality
standards are effective under State law
and consistent with the CWA and EPA’s
implementing regulations (EPA’s
December 1888 guidance described
thres Options, any one, or a
combination of which EPA suggested
States could adopt for compliance with
the CWA and EPA regulations), and

c. EPA hes issued a formal approval
determination to the State.

States meeting these criteria are not
included in this final rulemaking.

States which adopted standards
following Option 1 generally have been
found to satisfy section 303(c)(2)(B). An
exception exists for selected States
which attempted to follow Option 1 by
adopting all EPA section 304(a) criteria
by reference. EPA has withheld
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approval for one State which has
adopted such a reference into their
standards because the adopted
standards did not specify application
factors necessary to implement the
criteria (e.g., a risk level for
carcinogens). Other States have
achieved full compliance following
options 1, 2, 3, or some combination of
these options,

As of the date of signature of today's
rule, the Agency has determined that 43
States and Territories are in full
compliance with the requirements of
section 303(c)(2)(B). Compliance status
for all States and Territories is set forth
in Table 1.

TABLE 1.—ASSESSMENT OF STATE COM-

PLIANCE WITH CWA SECTION
303(c)(2)(B)
Is State in
State with secnn:
303(c)(2)B)?

Yes.

Tennessee Yes.
Texas Yes.
Utah Yes.
Vermont No.
Virginia Yes.
Washington No.
West ViIrginia ......cccoiivieecnsiinnisinons Yes.
Wisconsin Yes.
Wyoming Yes.
AMONCAN SAMOR ...cvvviirciseissnsrasiriasses Yes.
Commonwealth of the Northem Mar- | Yes.
lana Islands.
District of Columbla .......cvuvmrriersisns No.

TABLE 1.—ASSESSMENT OF STATE COm-

PLIANCE WITH CWA SECTION
303(c)(2)(By—Continued
la State In
State with 86¢H0N
303(c)2XB)?
Guam Yes.
Puero Rico No.
YP AL e LA Yes.
A L i AN RSN Yes.
Notes to Tahle 1
(1) At ths initiation of this rul
Kentucky was determined to be in

compliance with the Act. On January 27,
1992, the Commonwealth of Kentuck:
delsted the water quality criteria for dioxin
from the Kentucky water quality standards.
Although EPA has not formally acted to
disapprove Kentucky’s action to delets the
criteria, information is available which
documents the need for dioxin criteria for the
Commonwealth of Kentucky. Any potential
EPA promulgation arising from a future EPA
action to disapprove the deletion of the
dioxin criteria for Kentucky will be through
a rulemaking independent of today's rule.

(2) At the initiation of this rulemaking,
New Mexico was determined to be in
compliance with the Act. On October 8,
1991, New Mexico adopted revisions to its
standards which affected compliance with
acute toxicity criteria. On January 13, 1992,
EPA disapproved the State’s action, thus
initiating the possibility of Federal
promulgation should the State fail to adopt
acceptable standards within 80 days from the
EPA notice. Any potential EPA uigation
arising from this disapproval will be through
a rulemaking independent of today's rule.
EPA policy has been and continues to be that
we prefer States and Territories to adopt their
own standards consistent with the
requirements of the Clean Water Act.

(3) EPA has become aware that several of
the State water quality standards approved as
complying with section 303(c)(2)(B) have
been challenged in State courts for various
reasons. Additional such challenges may
occur in the future. In cases where such State
rules are remanded or otherwise set aside, or
intentionally withdrawn by the State for any
reason, and the State does not pursue in good
faith correcting such defects in & timely
manner, it is EPA’s intention to initiate
appropriate rulemaking to put in place
appropriate criteria for priority toxic
pollutants to bring State water quality
standards into compliance with the Clean
Water Act.

E. Rationale and Approach for
Developing the Final Rule

The addition of section 303(c)(2)(B) to
the Clean Water Act was an unequivocal
signal to the States that Congress
wanted toxics criteria in the State's
water quality standards. The legislative
history notes that the “beyond BAT"
program (i.e., controls necessary to
comply with water quality standards
that are more stringent than technology-

based controls) was the cornerstone to
the Act’s toxic pollution control
ments,

e major innovation of the 1972
Clean Water Act Amendments was the
concept of effluent limitation guidelines
which wers to be incorporated into
NPDES permits, In many cases, this
strategy has succeeded in halting the
decline in the quality of the Nation's
waters and, often, has provided
improvements. However, the affluent
limitation guidelines for industrial
discharges and the similar technology-
based secondary treatment requirements
for municipal di es are not
capable, by themselves, of ensuring that
the fishable-swimmable gosls of the
Clean Water Act will be met for all
waters,

The basic mechanism to accomplish
this in the Act is water quality
standards. States are required to
periodically review and revise these
standards to achieve the goals of the
Act. In the 1987 CWA amendments,
Congress focused on addressing toxics
in several sections of the Act, but
special attention was placed on the
section 303 water quality standards
program requirements. Congress
intended that the adoption of numeric
criteria for toxics would result in direct
improvements in water quality by
forcing, where necessary, effluent limits
more stringent than those resulting from
technology-based effluent limitations
guidelines.

As the legislative history
demonstrates, Congress was dissatisfied
with the piecemeal, slow.progress being
made by States in setting standards for
toxics. Congress reacted by legislating
new requirements and deadlines
directing the States to establish toxics
criteria for pollutants addressed in EPA
section 304(a) criteria guidance,
especially for those priority toxic
pollutants that coulg reasonably be
expected to interfere with designated
uses, In today’s action, EPA is
exercising its authority under section
303(c)(4) to promulgate criteria where
States have failed to act in a timely
manner.

The previous section of this preamble
explains EPA’s approach to evaluating
the adequacy of State actions in
response to section 303(c)(2)(B). This
section e:glains EPA’s legal basis for
issuing today’s rule, and discusses
EPA's general approach for developing
the State-specific requirements in
Section 131.36(d).

In addition to the Congressional
directive and the legal basis for this
action, there are a number of
environmental and p matic
reasons why further delay in
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establishing water quality standards for
toxic pollutants is no longer acceptable.

Prompt control of toxic pollutants in
surface waters is critical to the success
of a number of Clean Water Act
programs and objectives, including
permitting, enforcement, fish tissus
quality protection, coastal water quality
improvement, sediment contamination
confrol, certain nonpoint source
controls, pollution prevention planning,
and ecological protection. The decads
long delay in State adoption of water
quality standards for toxic pollutants
has had a ripple effect throughout EPA’s
water programs, Without clearly
established water quality goals, the
effectiveness of many water programs is
jeopardized. For too long, the ébsence of
water quality standards has had a
chilling effect on toxic control progress
in many State and Federal programs.

Failure to take prompt action at this
juncture would also undermine the
continued viability of the current
statutory scheme to sstablish standards.
Excessive delay subverts the entirs
concept of the triennial review cycle
which is intended to combine current
scientific information with the results of
previous environmental control
programs to direct continuing progress
in enhancing water quality.

Finally, another reason to proceed
expeditiously is to bring closure to this
long-term effort and allow State
attention and resources to be directed
towards important, new national
program initiatives. Until standards for
toxic pollutants are in place, neither
EPA nor the States cen fully focus on
the emerging, ecologically-based water
quality activities such as wetlands
criteria, biclogical criteria and sediment
criteria.

1. Legal Basis

Clean Water Act Section 303(c)
specifies that adoption of water quality
standards is primarily the responsibility
of the States. Howsver, Section 303(c)
also describes a role for EPA of
overseeing State actions to ensure
compliance with CWA requirements. If
the Agency's review of the State's
standards finds flaws or omissions, then
the Act authorizes EPA to initiate
promulgation to correct the deficiencies
(see section 303(c)(4)). The water quality
standards promulgation authority(Las
been used by EPA to issue final rules on
nine separate occasions. These actions
have addressed both insufficiently
protective State criteria and/or
designated uses and failure to adopt
needed criteria. Thus, today’s action is
not unique, although it would affect
more States and pollutants than
previous actions taken by the Agency.

The Clean Water Act in section
303(c)(4) provides two bases for
promulgation of Federal water quality
standards. The first basis, in paragraph
(A), applies when a State submits new
or revised standards that EPA
determines are not consistent with the
:gplicable requirements of the Act. If,

er EPA's disapproval, the State does
not promptly amend its rules so as to be
consistent with the Act, EPA must
promulgate appropriate Federal water
quality standards for that State, The
second basis for EPA's action is
paragraph (B), which provides that EPA
shall promptly initiate promulgation
“# * * in any case where the
Administrator determines that a revised
or new standard is necessary to meet the
requirements of this Act.” EPA is
relying on both section 303(c)(4)(A) and
section 303(c)(4)(B) as the legal basis for
this rule. ‘

Section 303(c)(4)(A) supports today’s
action for several States. These States
have submitted criteria for some number
of priority toxic pollutants and EPA has
disapproved the State’s adopted
standards. The basis for EPA’s
disapproval generally has been the lack
of sufficient criteria or particular criteria
that were insufficiently stringent. In
thess cases, EPA has, by letter to the
State, noted the deficiencies and
specified the need for corrective action.
Not having received an appropriate
correction within the statutory time
frame, EPA is today promulgating the
needed criteria. The action in today’s
rule pursuant to section 303(c)(4)(A)
may differ from those taken pursuant to
saction 303(c)(4)(B) by being limited to
criteria for specific priority toxic
pollutants, particular geographic areas,
or particular designated uses,

Section 303(c)(4)(B) is the basis for
EPA's requirements for most States. For
these States, the Administrator has
determined that promulgating criteria is
necessary to bring the States into
compliance with the requirements of the
CWA. In these cases, EPA is
promulgating, at a minimum, criteria for
all priority toxic pollutants not
adcﬁvssed by approved State criteria,
EPA is also promulgating criteria for
priority toxic pollutants where any
previously-approved State criteria do
not reflect current science contained in
revised criteria documents and other
guidance sufficient to fully protect all
designated uses or human exposure
pathways, or where such previously-
approved State criteria are not
applicable to all appropriate designated
uses. EPA’s action pursuant to section
304(c)(4)(B) may include several
situations.

In some cases, the State has failed to
adopt and submit for approval any
criteria for those priority toxic
pollutants for which EPA has published
criteria. This includes those States that
have not submitted triennial reviews. In
other cases, the State has adopted and
EPA has approved criteria for either
aquatic life or human health, but not
both. In yet a third situation, States have
submitted some criteria but not all
necessary criteria. Lastly, one State has
submitted criteria that do not apply to
all appropriate geographic sections of
the waters of the State,

The use of section 303(c)(4)(B)
requires a determination by the
Administrator “* * * that a revised or
new standard is necessary to meet the

uirements of * * * the Act. The
Administrator’s determination could be
supported in different ways.

e approach would be for EPA to
undertake a time-consuming effort to
research and marshall data to
demonstrate the need for promulgation
for each criteria for each stream segment
or waterbody in each State. This would
include svidence for each Section 307(a)
griority toxic pollutant for which EPA

as Section 304(a) criteria and that there
is a ""discharge or presence” which
could reasonably “be expected to
interfere with” the designated use. This
approach would not only impose an
enormous administrative burden, but
would be contrary to the statutory
scheme and the compelling
Congressional directive for swift action
reflected in the 1987 addition of section
303(c)(2)(B) to the Act.

An approach that is more reasonable
and consistent with Congressional
intent focuses on the State's failure to
complete the timely review and
adoption of the necessary standards

uired by section 303(c)(2)(B) despite
information that priority toxic
pollutants may interfere with designated
uses of the State’s waters. This approach
is consistent with the fact that in
enacting section 303(c)(2)(B) Congress
expressed its determination of the
necessity for prompt adoption and
implementation of water quality
standards for toxic pollutants.
Therefors, a State's failure to meet this
fundamental 303(c)(2)(B) requirement of
adopting appropriate standards
constitutes a failure “to meet the
requirements of the Act.” That failure to
act can be a basis for the Administrator's
determination under section
303(c)(4)(B) that new or revised criteria
are necessary to ensure designated uses
are adequately protected. Hers, this
determination is buttressed by the
existence of evidence of the di © Or
presence of priority toxic pollutants in
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a State's waters for which the State has
not adopted numeric water quali
criteria. The Agency has compiled an
impressive volume of information in the
record for this rulemaking on the
discharge or presence of toxic pollutants
in State waters. This data supports the
Administrator’s determination pursuant
to section 303{c)(4)(B). The record was
available to the public for review during
this rulemaking period and continues to
be on file.

The Agency’s choice to base the
determination on the second approach
is supported by both the explicit
language of the statutory provision and
by the legislative history. Con
added subsection 303(3'(2)(8) to section
303 with full knowledge of the existing
requirements in section 303(c)(1) for
triennial water quality standards review
and submission to EPA and in section
303(c)(4)(B) for EPA promulgation,
There was a clear expectation that these
provisions be used in concert to
overcome the programmatic delay that
many legislators criticized and achieve
the Congressional objective of the rapid
availability of enforceable water quality
standards for toxic pollutants. As
quoted earlier, chief Senate sponsors,
including Senators Stafford, Chaffee and
others, wanted the provision to
eliminate State and EPA delays and
force aggressive action.

In normal circumstances, it might be
argued that to exercise section
303(c)(4)(B) the Administrator might
have the burden of marshalling
conclusive evidence of “necessity” for
Federally promulgated water quality
standards. However, in adopting section
303(c)(2)(B), Congress made clear that
the “normal” procedurs had become
inadequate. The specificity and
deadline in section 303(c)(2)(B) were
layered on top of a statutory scheme
already designed to achieve the
adoption of toxic water quality
standards. Congressional action to adopt
a partially redundant provision was
driven by their impatience with the lack
of State progress. The new provision
was essentially a Congressional
‘determination” of the necessity for
new or revised comprehensive toxic
water quality standards by States. In
deference to the pﬁndm State
primacy, Congress, by g section
303(c)(2)(B) to the section 303(c)(1)
three-year review period, gave States a
last chance to correct this deficiency on
their own. However, this Con fonal
indulgence does not alter the fact that
section 303(c)(2)(B) changed the nature
of the CWA State/EPA water quality
standard relationship. The new
provision and its legislative background
indicate that the Administrator’s

determination to invoke his section
303(c)(4)(B) authority in this
circumstance can be met by a generic
finding of inaction on the part
and without the need to develop data
for individual stream segments,
Otherwise, the could face a
heavy data gathe! on of
justifying the need for each Federal
criterion and the process could stretch
for years and never be realized. To

interpret the combination of subsections

{c)(2)(B) and (c)(4) as an effactive bar to
prompt achievement of statutory
objectives would be a perverse
conclusion and render section
303(c)(2)(B) essentially meaningless.
A second strong argumant against
requiring EPA to shoulder a hea
burden to exercise section 303(c)(4)(B)
authority is that it would invert the
traditional statutory scheme of EPA as
national overseer and States as the
entity with the greatest local expertise.

The CWA provides States the flexibility
to tailor water quality standards to local

conditions and needs based upon their
wealth of first-hand rience,
knowledge and data. However, this
allowances for flexibility is based on an
assumption of reason
action, not an abdication of State
responsibility by failure to act. EPA
does not possess the local expertise or
resources necessary to successfully
tailor State water quality standards.

Therefore, the fact that the CWA allows

States flexibility in standards
development does not impose an
inappropriate burden on EPA in the
exercise of its oversight promulgation
responsibilities. A Fed
promulgation based on a8 showing of
State inaction coupled with basic
information on the di and
presence of toxic pollutants meets the
statutory objective of having criteria in
laces that are protective o? public
ealth and the environment. Without
local expertise to help accurately
narrow this list of pollutants and
segments requiring criteria, there is no
assurance of comparabie protaction.
Nothing in the overall statutory water
quality standards scheme anticipates
EPA would develop this rtise in
lieu of the States. EPA's lack of
familiarity with local conditions argues
strongly for a simple “determination”
test to trigger section 303(c)(4)(B)
promulgations. It also supports the
concept of an across-the-
rulemaking for all priority toxic
pollutants with section 304(a) criteria.
A final major reason supporting a
simple determination to trigger
303(c){4)(B) action is that
comprehensive Federal promulgation
imposes no undue or inappropriate

of a State

and timely State

" on a pollutant s

burden on States or dischargers. It
merely puts in place standards for toxic
pollutants that are utilized in
implementing Clean Water Act
programs. Under this rulem a
State still retains the ability to adopt
alternative water quelity standards
Al ok ot K. sprcee
adoption 3s, approv
of standards, lg:] will mﬁgro
actions to withdraw the Federally-
promulgated criteria,

Federal promulgation of State water
quality standards should be a course of
last resort. It is sym&tnmauc of
something awry with the basic statutory
scheme. Yet, when it is necessary to
axercise this anthority, as the
compelling evidence in this
case, there should be no-undue
impediments to its use. Section
303(c)(4) is replete with deadlines and
Congressional directives for the
Administrator to act “promptly” in
these cases. The statute indicates that
the Ad:]ninlstrator of fpﬁ.) li:slt)o 21, 51

romptly pre an proposed
l?egul:tion]s) ael:;r:g' arevised or
new wat:;;luality standard * * *” and
Ny 1 promulgate any revised or
new standard * * * not later than 90
days after he published such proposed
standards, unless prior to aucﬁm
promulgation, such State has adopted a
revised or new standard which the
Administrator determines to be in -
accordance with the Act.” The adoption
of section 303(c)(2)(B) reinforced this
emphasis on expeditious actions, EPA
has demonstrated extensive deference to
State primacy and a willingness to
provide broad flexibility in their
adoption of State standards for toxics.
However, to fulfill its statutory
obligation requires that EPA’'s deference
and flexibility cannot be unlimited.

For the reasons just discussed, EPA
does not believe it is necessary to
support the criteria promulgated today
ific, State-by-State,
waterbody-by-waterbody besis.
Nonetheless, over the course of the pest
several years in working with and
assisting the States, the Agency has
reviewed the readily-available data on
the discharge and presence of priority
toxic pollutants, While this data is not
necessarily complets, it constitutes a
substantial record to support a strong
prima facie case for the need for
numeric criteria for most priority toxic
pollutants with section 304(a) criteria
guidance in most States. In the absence
of final State actions to adopt criteria
pursuant to either Option 2 or 3 which
meet the requirements for EPA
approval, this evidence strongly
supports EPA’s decision to proamulgats,
pursuant to section 303(c)(4)(B), criteria
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for all prierity taxic pollutants nat fully
addressed by State criteria. The EPA
data supporting this assertion is:
discussed mors fully in the next saction.

2. Appreach for Developing the Final
Rule

The State-specific requirements in
§ 131.36(d) were dev using one of
two approaches. In the review of

the adopted standards for certain States,

EPA determined that specific numeric

toxics criteria are lacking, For somae,

criteria weare omitted from the State
standards, even though in EPA's
judgment, the pallutants can reasenably
be expected to interfere with

uses. In these cases where EPA

specifically identifiad deficiencies in a

. State submissicn, this rule establishes

F?deral eriteria for that limited pumber

of priority texic pelhitants necessary ta

correct the deficiency.

For the balance of the States, EPA
appliss, to all appraopriste Stata waters,
the saction 304(a) criteria for el prierity
toxic poliutants which are nat the
subject of approved State criteria. EPA
alsa is promulgating Federal criterfa for
priority toxic pollutants where any
previously-approved State criteria do
nof reflact current scienea contained in
revised criteria documents and other
guidance sufficient to fully protect all
“designated uses or human health
exposure pathways, whera such
previously-approved State criteria do
not protect against both acute and
chroaic aquatic life effects, or where
such previously-approved State critaria
are oot appli to all appropriate
Siate designated uses.

Absent a State-hy-State pollutant
speeific analysis te narrow the [ist, -
existing data sources strongly supparta
compeehensive rulemaking approach.
Information in the rulemaking record
from a number of sources indicatas the
discharge, potential discharge or
presence of wirtually all priority toxic
pollutants in all States. The data
available to EPA was assembled inta a
“strawman’’ analysis dasigned to
identify priarity toxic pellutants that
potentially require the adoption of
numeric criteria. Information an
pollutants discharged or present was
identified by accessing varicus national
data sources:

—TFinal sectiom 304{}) short lists
identifying toxic pellutents likely to
im uses;

_wﬁth c(g&w umn, fish tissua and
sediment ohservations in the Storage
Reuiev&l (STORET} deta base (i.e.,
whers the pollutant was detected);

—Ths Nnumsﬁ’dlmm Dischargs
Elimination System's (NPDES] Permit
Compliance System data base to

identify those pollutants limited in
" : 3

et e o
permit applicstions va
submitted by wastewater dischargers;

—Informetion on di to surfaca
waters or POTWs from the Taxics
Releass Inventory by the
Emergency P and Community
Right-To-Know Act of 19886 (Title HI,
P.L.99-499)

conducted for the Clean Water Act

effluent guidsline program.

The extent of this data supports a
conelusion that promulgation of Federal
criteria for all prierity toxic pollutants
with section 304{a} eriteria gnidance
documents is appropriate for those:
States thet have not completed their
standards adoption process. This
conclusion is supported by several other
factors.

First, many of the available data
sources have limitations which argue
against relying on them solely te
identify all needed weter quality
criteria. For exampls, the section 304(I}
short lists only identified water bodies
where uses were impaired by point
source disch ; State 304(1] Iong lists
did not genentg identify pollutants
causing use impairment by nenpoint
sources. Othar aveilable dsta sources
(i.e.. NPDES permit limits] have a
similar narrow scupe because of their
particular purpogses. Even the value of
those data bases designed ta identify
ambient water problems fs restricted by
the availabiﬁt‘i of monitoring data. In
many States, the quaniity, spatial and
tem poral distribution, and pollutant
coveraga of monitoring data is seversly
limitad. For example, the most racent
Watsr Quality Inventory Report to
Congress included an evsluation of use
attainment for only one-third of all river
miles and less than one-half of lake
acres. Even for those waters where use
attainment status was reported, mamy
assessments wera based on data which
did not include the chemical-specific
information necessary to identify the
priority toxic pollutants which pose a
threat to designated uses. After
evaluating this data, EPA cencluded
that it mest likely undarstates the
adverse presence or dischargp of priority
toxic pollutants,

Further evidence justifying a broad
promulgation rulemaking can be found
in the State ections te date in their
standards adoptien process. Whila -
many have not come te completion, the
initial steps have led many States to
develop or propose rulemaking

packages with extensive
coverage. The nature of
preliminary State determinations argues
for a Federal promulgation of all section,
304{a) criteria poliutants to ensure
adequate public health and
environmental pretection against
priority toxic. insults,

The detailed assumptions and
approach followed by EPA in writing
the §131.36(d) requirements far all
jurisdictions are described below. In the
following discussions, EPA refers ta
thesla assumplions and approach as
llm os. n

(1) No.criteria are promulgated for
States which have been ﬁ.l.lltyh:ppmved
by EPA as complying with the section
303(c)(2)(B) requirements.

(2) For States which have net bean
fully approved, if EPA has not
previously datermined which specific

olhatants criteria/waterbodies are
acking from a Stata's standards (L.e., as
part of an ?S:avalldisappmvalf action
only), all of tha criteria in Columns B,
C, and D of the § 131.36(h] matrix are
promulgated for statew{d::lrplimﬁm
to all appropriste designated uses,
except as pravided for elsewhere in
these rules. That is, EPA braught the
State into compliance with section
303(c)(2)(B) via an appreach which ig
comparable to eption t of the December
1988 national guidance for section
303{e)(2}(B).

(3) If EPA has previously determined
which specific pollutants/criteria/
waterbodies are needed to comply with.
CWA section 383{c}{2}{B] (i.e., as part of
an approval/disapproval action only),
the criteria in §131.36(b) are
promulgated for enly these specific
pollutants/criteria/watarbodiss (ie.,
EPA brought the State into compliance
via an approach which is comparable ta
optioa 2 of the December 1588 national
guidance for section 303(c)(2)(B))k

(4) For aquatic life, except as pravided
for elsewhere in these rulss, all waters
with designated aguatic life uses
providing even minimal support ta
aquatic life are included in the rule (e,
fish survival, inal aquatic life, ete.)

(58) For human health, except as
providad for elsewhers in these rules,
all watars with designated uses
providing for public water supply
protection (and therefore a potential
water consumption exposurs route) ar
minimal aquatic lifa protection (and
therefore & petential fish consumpticn
ex route} are included in the rule.

mhm & State has dstermined the
speeific aquatic life segments which
pravide a fish corsumption exposurs
route (i.e., fish or other aguatic life ara
being caught and censumed) and EPA
approved this determination as part of

llutant
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a standards approval/disapproval
action, the rule includes the fish
consumption (Column D2) criteria for
only those aquatic life segments, except
as provided l201' elsewhers in thess rules.
In making a determination that certain
segments do not support a fish
consumption exposure route, a State
must have completed, and EPA
approved, a use attainability analysis
consistent with the provisions of 40 CFR
131.10(j). In the absence of such an
approved State determination, EPA
romulgated fish consumption criteria
or all aquatic life ents. '

(8) Uses/Classes other than those
which support aquatic life or human
health are not included in the rule (e.g.,
livestack watering, industrial water
supply), unless they are defined in the
State standards as also providing
protection to aquatic life or human
health (i.e., unless they are described as
protecting multiple uses including
aquatic life or human health). For
example, if the State standards include
a use such as industrial water supply,
and in the narrative description of the
use the State standards indicate that the
use includes protection for resident
aquatic life, then this use is included in
this rule,

(7) For human health, the “water +
fish” criteria in Column D1 of
§ 131.36(b) are promulgated for all
waterbodies where public water supply
and aquatic life uses are designated,
except as provided for elsewhere in
these rules (e.g.. rule 9).

(8) If the State has public water
supgl;‘ees where aquatic life uses have
not been designated, or public water
supplies that have been determined not
to provide a potential fish consumption
exposure pathway, the “water +
organisms only"” criteria in Column D1
of §131.36(b) are promulgated for such
waterbodies, except as provided for
elsewhere in these rules (e.g., rule 8).

(9) EPA is generally not promulgating
criteria for priority toxic pollutants for
which a State has adopted criteria and
received EPA approval. The exceptions
to this general rule are described in
rules 10 and 11.

(10) For priority toxic pollutants
where the State has adopted human
heelth criteria and received EPA
approval, but such criteria do not fully
satisfy section 303(c)(2)(B)
requirements, the rule includes human
health criteria for such pollutants. For
example, consider a case where a State
has a water supfly segment that poses
an exposure risk to human health from
both water and fish consumption. If the
State has adopted, and received
approval for, human health criteria
based on water consumption only (e.g.,

Safe Drinking Water Act Maximum
Contaminant Levels (MCLs)) which are
less stringent than the “water + fish"”
criteria in Column D1 of § 131.36(b), the
Column D1 criterie are promulgated for
those water supply segments. The
rationale for this is to ensure that both
water and fish consumption exposure
Eathwa are adequately addressed and

uman health is fully protected. If the
State has adopted water consumption
only criteria which are more stringent or
equal to the Column D1 criteria, the
“water + fish” criteria in Column D1
criteria are not promulgated.

(11) For primgty toxic pollutants
whers the State has adopted aquatic life
criteria and previous to the 1887 CWA
Amendments received EPA approval,
but such criteria do not fully satisfy
section 303(c)(2)(B) requirements, the
rule includes aquatic life criteria for
such polhitants. For example, if the
State has adopted not-to-be-exceeded
aquatic life criteria which are less
stringent than the 4-day average chronic
aquatic life criteria in § 131.36(b) (i.e., in
Columns B2 and C2), the acute and
chronic aquatic life criteria in
§131.36(b) are promulgated for those
pollutants. The rationale for this is that
the State-adopted criteria do not protsct
resident aquatic life from both acute and
chronic effects, and that Federal criteria
are necessary to fully protect aquatic life
designated uses. If the State has adopted
not-to-be-exceeded aquatic life criteria
which are more stringent or equal to the
chronic aquatic life criteria in
§131.36(b), the acute and chronic
aquatic life criteria in § 131,36(b) are not
promulgated for those pollutants.

(12) Under certain conditions
discussed in rules, 9, 10, and 11, criteria
listed in § 131.36(b) are not promulgated
for specific pollutants; however, EPA
made such exceptions only for
pollutants for which criteria have been
adopted by the State and approved by
EPA, where such criteria are currently
effective under State law the_
appropriate EPA Region concluded that
the State’s criteria fully satisfy section
303(c)(2)(B) requirements,

3. Approach for States that Fully
Comply Subsequent to Issuance of this
Final Rule

As discussed in prior Sections of this
Preamble, the water quality standards
program has been established with an
emphasis on State primacy. Although
this rule was developed to Federally
promulgate toxics criteria for States,
EPA prefers that States maintain
primacy, revise their own standards,
and achieve full compliance. EPA is
hopeful this rule will provide additional
impetus for non-complying States to

adopt the criteria for priority toxic
pollutants necessary to comply with
section 303(c)(2)(B).

Removal of a State from the rule will

another rulemaking by EPA
according to the requirements of the
Administrative Procedure Act (5 U.S.C.
551 et seq.). EPA will withdraw the
Federal rule without a notice and
comment rulemaking when the State
adopts standards no less stringent than
the Federal rule (i.s., standards which
provide, at least, equivalent
environmental and human health
protection). For example, see 51 FR
11580, April 4, 1986, which finalized
EPA’s removal of a Federal rule for the
State of Mississippi.

Howaever, if a State adopts standards
for toxics which are less stringent than
the Federal rule but, in the Agency’s
judgment, fully meet the requirements
of the Act, EPA will propose to
withdraw the rule with a Notice of
proposed rulemaking and provide for
public participation. This procedure
would be required for partial or
complete removal of a State from this
rulemaking. An exception to this
requirement would be when a State
adopts a human health criterion for a
carcinogen at a 10~ risk level where the
Agency has promulgated at a 1076 risk
level, In such a case, the Agency
believes it would be appropriate to
withdraw the Federal criterion without
notice and comment because the
Agency has considered in this rule that
criteria based on either 10~ or 1075 risk
levels meet the requirements of the Act.
A State covered by this final rule could
adopt the necessary criteria using any of
the three Options or combinations o
those Options described in EPA’s 1989
guidance.

EPA cautions States and the public
that promulgation of this Federal rule
removes most of the flexibility available
to States for modifying their standards
on a discharger-specific or stream-
specific basis. For example, variances
and site-specific criteria development
are actions sometimes adopted by the
States, These are optional policies under
terms of the Federal water quality
standards regulation. Except for the
water-sffect ratio for certain metals, EPA
has not incorporated either opticnal
policy, in general, in this rulemaking;
that is, EPA has not generally
authorized State modification of Federal
water quality standards, Each of these
types of modifications will, in general,
require Federal rulemaking on a case-
by-case basis to change the Federal ruls,
Because of the time consuming nature of
reviewing such requests, limited Federal
resources, and the need for the Agency
to move into other priority programs
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areas in establishing environmental
controls, EPA alerts the States and the
public that a prompt Agency response to
requests for variances and site-specific
modifications to the Federal criteria is
unlikely. The best course of action, if
such provisions are desired in a State,
is for a State to adopt its own standards
and take advantage, if it so chooses, of
the flexibility offered by these opticnal
provisions.

The Federal criteria published today
are effective in 45 days. However, this
action does not change existing
applicable State and EPA provisions
related to permit issuance or reissuance
as they affect schedules of compliance.
EPA and the States may continue
issuing permits containing enforceable
compliance schedules for these
Federally established water quality
standards if it is consistent with State

policy.
F. Derivation of Criteria

1. Section 304(a) Criteria Process

Under the authority of CWA section
304(a), EPA has developed
methodologies and specific criteria to
protect aquatic life and human health,
These methodologies are intended to
provide protection for all surface water
on a national basis. As described below,
thers are site-specific procedures for
more precisely addressing site-specific
conditions for an individual water body.
However, the water quality criteria are
scientifically sound and will achieve the
statutory objective of protecting
designated uses even in the absence of
these modification procedures.
Although the site-specific procedures
may allow for more precise criteria for
certain waterbodies, these procedures
are infrequently used because the
Section 304(a) criteria recommendations
are designed to protect all waterbodies
and have proven themsslves to be
appropriate. The methodologies have
been subject to public review, as have
the individual criteria documents.
Additionally, the methodologies have
been reviewed and approved by EPA’s
Science Advisory Board of external
experts, Additional comments on the
methodologies were taken as part of this
action and have been considered and
responded to in developing this final
rule. In addition, these comments will
be considered in the Agency’s ongoing
effort to propose revised methodologies
for public review and comment in fiscal
year 1993.

EPA incorporated by reference into
the record of this rule the aquatic life
methodology as described in “Appendix
B—Guidelines for Deriving Water
Quality Criteria for the Protection of

Aquatic Life and Its Uses” (45 FR 79341,
November 28, 1980) as amended by
"*Summary of Revisions to Guildlines
for Deriving Numerical National Water
Quality Criteria for the Protection of
Aquatic Organisms and Their Uses” (50
FR 30792, July 29, 1985).

Note: Throughout the remainder of this
rule, this reference is described as the 1985
Guidelines. Any page number references are
to the actual guidance document, not the
notice of availability in the Federal Register,
The actual guidelines document was
available through the National Technical
Information Service (PB85-227049), is in the
record of this rulemaking, and is abstracted
in Appendix A of Quality Criteria for Water,
1988.

EPA also incorporated by reference into
the record of this rule the human health
methodology as described in “Appendix
C—Guidelines and Methodology Used
in the Preparation of Health Effects
Assessment Chapters of the Consent
Decree Water Criteria Documents” (45
FR 79347, November 28, 1980).

Note: Throughout the remainder of this
Preambie, this reference is described as the
Human Health Guidelines or the 1980
Guidelines.

EPA also recommends that the
following be reviewed: “Appendix D—
Response to Comments on Guidelines
for Deriving Water Quality Criteria for
the Protection of Aquatic Life and Its
Uses,” (45 FR 78357, November 28,
1980); “Appendix E—Responses to
Public Comments on the Human Health
Effects Methodology for Deriving
Ambient Water Quality Criteria’ (45 FR
79368, November 28, 1980); and
“Appendix B—Response to Comments
on Guidelines for Deriving Numerical
National Water quality Criteria for the
Protection of Aquatic Organisms and
Their Uses” (50 FR 30793, July 29,
1985). EPA also placed into the record
the most current individual criteria
documents for the priority toxic
pollutants includeg in today’s rule.

The primary focus of this rule is the
inclusions of the water quality criteria
for pollutant(s) in State standarlds as
necessary to sup water quality-
based control prg:rnams. The Agency
accepted comment on the criteria
proposed for inclugion in this rule.
However, Congress established a very
ambitious schedule for the
promulgation of the final criteria. The
statutory deadline in section 303(c)(4)
clearly indicates that Congress intended
the Agency to move very expeditiously
when Federal action is warranted.

The methodology used to develop the
criteria and the criteria themselves (to
the extent not updated through IRIS)
have previously undergone scientific
peer review and public review and

comment, and have been revised as
appropriate. For the most part, this
review before Congress
amended the Act in 1987, to require the
inclusion of numeric criteria for certain
toxic pollutants in State standards.
Congress acted with full knowledge of
the EPA process for developing criteria
and the Agency’s recommendations
under section 304(a). EPA believes it is
consistent with Congressional intent to
reg in large part on existing criteria
rather than engage in a time-consuming
reevaluation of the underlying basis for
water quality criteria. Accordingly, the
Agency stands by its prior decisions
regarding its published methodology
and criteria even after review of the
comments received, It is the Agency’s
belief that this approach will best
achieve the purpose of moving forward
in promulgating criteria for States not in
compliance with section 303(c)(2)(B) so
that environmental controls intended by
Congress can be put into place to protect
public health ang welfare and enhance
water quality.

It should ge noted that the Agency is
initiating a review of the basic
guidelines for developing criteria and
that comments received during this
rulemaking will be considered in that
effort. Future revisions to the criteria
guidelines will be reviewed by the
Agency's Science Advisory Board and
submitted to the public for review and
comment following the same process
that was used in issuing the existing
msthodological guidelines, Subsequent
revisions g%]criteria documents and the
issuance of any new criteria documents
will also be subject to the public review.
2. Aquatic Life Criteria

Aquatic life criteria may be expressed
in numeric or narrative forms. EPA’s
1985 Guidelines describe an objective,
internally consistent and appropriate
way of deriving chemical-specific,
numeric water quality criteria for the
protection of the presence of, as well as
the uses of, both and marine water
aquatic organisms.

An aquatic life criterion derived using
EPA’s section 304(e) method “might be
thought of as an estimate of the highest
concentration of a substance in water
which does not present a significant risk
to the aquatic organisms in the water
and their uses.” (45 FR 79341.) The term
“their uses” refers to consumption by
humans and wildlife (1985 Guidelines,
page 48). EPA's guidelines are designed
to derive criteria that protect aquatic
communities by protecting most of the
species and their uses most of the time,
but not necessarily all of the species all
of the time (1985 Guidelines, page 1).
Aquatic communities can tolerate soma




60862 Federal Register / Vol 57, No. 246 / Tuesday, December 22, 1992 / Rules and Regulations

stress and occasional adverse effects on
a few species so that total protection of
all species all of the time is not
necessary. EPA's 1985 Guidelines
attempt to provide a reasonable and
adsquate amount of protection with
only a small possibility of substantial
overprotection or underprotection. As
discussed in detail below, there are
several individual factors which may
meke the criteria somewhat
overprotective or underprotective. The
approach EPA is using is believed ta be
as well balanced as possible, given the
state of the science.

Numerical aquatic life criteria derived
using EPA’s 1985 Guidelines are
expressed as short-term and long-term
numbers, rather than one number, in
order that the criteria more accurately
teflect toxicological and practical
realities. The combination of & criteria
maximum concentration (CMC), a one-
hour average acute limit, and a criteria
continuous concentration (CCC), a four-
day average concentration chronic limit,
provide protection of aquatic life and its
uses from acute and chronic toxicity to
animals and plants, and from
bioconcentration by aquatic organisms,
without being as restrictive as a one-
number criterion would have to be.
(1985 Guidelines, pages 4-5.)

The two-number criteria are intended
to identify average pollutant
_concentrations which will produce
water quality generally suited to
maintenance of aquatic life and their
uses while restricting the duration of
excursions over the average so that total
exposures will not cause unacceptable
adverse effects. Merely specifying an
average value over a time period is
insufficient unless the time period is
short, because excursions higher than
the average can kill or cause substantial
damage in short periods.

A minimum data set of eight specified
families is required for criteria
development (details are given in the
1985 Guidslines, page 22). The eight
specific families are intended to be
representative of a wide spectrum of
aquatic life. For this reason it is not
necessary that the specific organisms
. tested be actually present in the water
body. States may develop site-specific
. criteria using native species, provided
that the broad spectrum represented by
the eight families is maintained. All
aquatic organisms and their common
uses are meant to be considered, but not
necessarily protected, if relevant data
are available.

EPA'’s application of guidelines to
delvelop lé)ge egr{)terti;: matrix in thte>e final
rule is ju e Agency to
applicable to alf' waters of tge United
States, and to all ecosystems (1985

Guidelines, page 4). There are waters
and ecosystems where site-specific
criteria could be developed, as
discussed below, but it is up to States
to identify those waters and develop the
appropriata sit
resh water and salt water (including

both estuarine and marine waters) have
different chemical compositions, and
freshwater and saltwater species rarely
inhsbit the same water simultaneously,
To provide additional accuracy, criteria
developed recently are developed for
fresh water and for salt water.

Assumptions which may make the
criteria underprotective include the fact
that not all species are protected, the
use of criteria on an in
with no consideration of additive or
synergistic effects, and the general lack
of consideration of impacts on wildlife,
due principally to a lack of data.
Chemical toxicity is often related to
certain receiving water characteristics,
(pH, hardness, etc.) of a waterbody.
Adoption of some criteria without
consideration of these parameters could
result in the criteria being
overprotective.

3. Criteria for Human Health

EPA'’s ssction 304(e) human health
guidelines attempt to provide criteria
which minimize or specify the potential
risk of adverse human effects due to
substances in ambient water (45 FR
79347). EPA's section 304(a) criteria for
human health are based on two types of
biological endpoints: (1) Carcinogenicity
and (2) systemic toxicity (i.e., all other
adverse effects other than cancer). Thus,
there are two procedures for assessing
these health effects: one for carcinogens
and one for non-carcinogens.

EPA’s human health guidelines
assume that carcinogenicity is a “non-
threshold phenomenon,”
” or “no-effect levels"
because even extremely small doses are
assumed to cause a finite increase in the
incidence of the response (i.e., cancer).
Therefore, EPA’s water quality criteria
for carcinogens are presented as
pollutant concentrations corresponding
to increases in the risk of developing

vidual basis,

For pollutants that do not manifest
any apparent carcinogenic effects in
animal studies (i.e., systemic toxicants),
EPA assumes that the pollutant has a
threshold below which no effects will
be observed. This assumption is based
on the premise that a physiological
mechanism exists within living
organisms to avold or overcome the
adverse effects of the pollutant below
the threshold concentration.

The human health risks of a substance
cannot be determined with any degree

of confidence unless dose-response
relationships are quantified. Therefors,
a dose-response assessment is required
before a criterion can be calculated. The
dose-response assessment determines
the quantitative relationships between
the amount of exposure to a substance
and the onset of toxic injury or diseass.
Data for determining dose-response
relationships are typically derived from
animal studies, or less frequently, from
epidemiological studies in exposed
populations,

e dose-response information
needed for carcinogens is an estimate of
the carcinogenic potency of the
compound. Carcinogenic potency is
defined here as a general term for a
chemical’s human cancer-causing

otential. This term is often used

oosely to refer to the more spscific
carcinogenic or cancer slope factor
which is defined as an estimate of
carcinogenic potency derived from
animal studies or epidemiological data
of human exposure. It is based on
extrapolation from test exposures of
high dose levels over relatively short
periods of time to more realistic low
dose levels over a lifetime exposure
period by use of linear extrapolation
modaels. The cancer slope factor, qi*, is
EPA'’s estimate of carcinogenic potency
and is intended to be a conservative
upper bound estimats (e.g. 95% upper
bound confidence limit).

For non-carcinogens, EPA uses the
reference dose (RfD) as the dose
response eter in calculating the
criteria. The RID was formerly referred
to as an “‘Acceptable Daily Intake™ or
ADI. The RiD is useful as a reference
point for gauging the potential effects of
other doses, Doses that are less than the
RfD are not likely to be associated with
any health risks, and are therefore less
likely to be of regulatory concern. As the
frequency of exposures exceeding the
RID increases and as the size of the
excess increases, the probability
increases that adverse effects may be
observed in a human population.
Nonetheless, a clear conclusion cannot
be categorically drawn that all doses
below the RiD are “acceptable” and that
all doses in excess of the RiD are
“‘unacceptable.” In extrapolating non-
carcinogen animal test data to humans
to derive an RiD, EPA divides a no-
observed-effect dose observed in animal
studies by an “‘uncerteinty factor"
which is d on profession judgment
of toxicologists amf typically ranges
from 10 to 10,000.

For section 304(a) criteria
development, EPA typically considers
only exposures to a pollutant that occur
through the ingestion of water and
contaminated fish and shellfish. This is
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the exposure defauit assumption
although the human health guidelines
provide for considering other sources
where data are available (see 45 FR
79354). Thus the criteria are based on an
assessment of risks related to the surface
water exposure route only,

The assumed exposure pathways in
calculating the criteria are the
consumption of 2 liters per day at the
criteria concentration and the
consumption of 6.5 grams per day of
fish/shellfish contaminated at a level
equel to the criteria concentration but
multiplied by a “bioconcentration
factor.” The use of fish consumption as
an exposure factor requires the
quantification of pollutant residues in
the edible portions of the ingested
species. Bioconcentration factors (BCFs)
are used to related pollutant residues in
aquatic organisms to the pollutant
concentration in ambient waters. BCFs
are quantified by various procedures
depending on the lipid solubility of the
pofl?xtant. For lipid soluble pollutants,
the average BCF is calculated from the
weighted average percent lipids in the
edible portions of fish/shellfish, which
is about 3%; or it is calculated from
theoretical considerations using the
octanol/water partition coefficient. For
non-lipid soluble compounds, the BCF
is determined empirically. The assumed
water consumption is taken from the
National Academy of Sciences
publication “Drinking Water and
Health” (1977). (Referenced in Human
Health Guidelines, 45 FR 79356). The
6.5 grams per day contaminated fish
consumption value is equivalent to the
average per-capita consumption rate of
all (contaminated and non-
contaminated) freshwater and estuarine
fish for the U.S. population. (See
Human Health Guidelines, 45 FR
79348.)

EPA also assumes in calculating water
quality criteria that the exgosed
individual is an average adult with body
weight of 70 kilograms. The issue of
concern is dose per kilogram of body
weight. EPA assumes 6.5 grams per day
of contaminated fish consumption and 2
liters per day of contaminated drinking
water consumption for a 70 kilogram
person in calculating the criteria.
Persons of smaller body weight are
eercted to ingest less contaminated
fish and water, so the dose per kilogram
of body weight is generally expected to
be roughly comparable. There may be
subpopulations within a State, such as
subsistence fishermen, who as a result
of greater exposure to a contaminant, are
at greater risk than the hypothetical 70
kilogram person eating 6.5 grams per
day of maximally contaminated fish and
shellfish and drinking 2 liters per day of

maximalily contaminated drinking
water.

For example, individuals that ingest
ten times more of a pollutant than is
assumed in derivation of the criteria at
a 107% risk level will be protected to a
103 level, which EPA has historically
considered to be adequately protective.
There may, nevertheless, be
circumstances where site-specific
numeric criteria that are mors stringent
than the State—;vide cr;'terla are high!
necessary to adequately protect y
exposed subpo;glationa. Although EPA
intends to focus on promulgation of
appropriate State-wide criteria that will

ucs risks to all exposed individuals,
including highly exposed
subpopulations, site-specific criteria
may be developed subsequently by EPA
or the States where warranted to

provide necessary additional protection.

(Sea Human Health Guidelines, Issue 8,
45 FR 79369.)

For non-carcinogens, oral RfD
assessments (hereinafter simply “RfDs”)
are developed based on pollutant
concentrations that cause threshold
effects. The RID is an estimate (with
uncertainty spanning perhaps an order
of magnitude) of a daily exposure to the
human population (including sensitive
subgroupsgjthat is likely to be without
appraciable risk of deleterious effects
during a lifetime. (See Human Health
Guidelines, 45 FR 79348.)

Criteria are calculated for individual
chemicals with no consideration of
additive, synergistic or antagonistic
effects in mixtures. If the conditions
within a State differ from the
assumptions EPA used within the
constraints of the Federal rule, the
States have the option to perform the
analyses for their conditions.

A has a process to develop a
scientific consensus on oral reference
dose assessments and carcinogenicity
assessments (hereinafter simply cancer
slope factors or slope factors). Reference
doses and slope factors are validated b
two Agency work groups (i.e., one wor
group for each) which are composed of
senior Agency scientists from all of the
program offices and the Office of
Research and Development. These work
groups develop a consensus of Agency
opinion for RfDs and slope factors
which are then used throughout the
Agency for consistent regulation and
guidance development. EPA maintains
an electronic data base which contains
the official Agency consensus for oral
RID assessments and carcinogenicity
assessments which is known as the
Integrated Risk Information System
(IRIS). It is available for use by the
public on the National Institutes of
Health's National Library of Medicine’s

TOXNET system, and through diskettes
from the National Technical Information
Service (NTIS). (NTIS access number is
PB 90-591330).

For the criteria included in today's
rule, EPA used the criteria
recommendation from the appropriate
Section 304(a) criteria document. (The
availability of EPA's criteria documents
has been announced in various Federal
Ragister Notices. Thess documents are
also placed in the record for today’s
rule.) However, if the Agency has
changed any parameters in IRIS used in
criteria derivation since issuance of the
criteria guidance document, EPA
recalculated the criteria
recommendation with the latest
information, invited comment on the
updating procedure and the numbers
that would be derived from it. (This
information is included in the record.)
Thus, there may be differences between
the original criteria guidance document
recommendation, and those in this rule,
but this rule presents the Agency’s most
current section 304(a) criteria
recommendation. The recalculated
human health numbers are denoted by
an “a” in the criteria matrix in
subsection 131.36(b) of today’s rule.

A difficult and controversial problem
facing both the States and EPA in
attempting to comply with the
requirements of section 303(c)(2)(B)
involved selecting a criterion for
2,3,7,8-TCDD (dioxin). EPA, the States,
dischargers, environmental groups and
the public at large have been involved
in discussions concerning the ambient
level of protection that is protective of
public health, At issue during the State
debates on selecting criterion for dioxin
and in comments to this rulemaking are
scientific questions specific to dioxin
such as determining the carcinogenic
potency of the pollutant and the extent
to which the pollutant tends to
accumulate in fish tissues. Other issues
are raised that are more generic to EPA’s
human health criteria. Most of these
issues relate, directly or indirectly, to
concerns expressed by dischargers
regarding the cost of complying with
water quality-based effluent limits for
dioxin.

In order to base its regulatory
decisions on the best available sciencs,
EPA continuously updates its
assessment of the risk from exposure to
contaminants. On September 11, 1991,
EPA's Office of Research and
Development (ORD) began reassessing
the scientific models and exposure
scenarios used to predict the risks of
biological effects from exposure to low
levels of dioxin. This reassessment has
the potential to alter the risk assessment
for dioxin and accordingly the Agency’s
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regulatory decisions related to dioxin.
At this time, EPA is unable to say with
any certainty what the degree or
directions of any changes in risk
estimates might be. Moreover, the
results of the assessment and an
potential impact on the criteria limit
will not be known for quite some time.

Considerable comment was received
that the Agency not include dioxin in
the rule pending the results of the
dioxin reassessment. However, no
additional data was submitted by the
commenters that adds to the
information available upon which to
meke a decision. Based on information
currently available to the Agency and in
the face of known uncertainties, the
limit promulgated today is within the
range of scientific defensibility.

A State may adopt a different limit
subsequent to this rule, following the
no procedures for adopting or
revising water quality standards (40 FR
131). The adoption by a State of a new
or revised criterion for dioxin, whether
mora or less stringent than the existing
section 304(a) guidance, will be
accepted by the Agency based on the
results of the Agency's reassessment
without any further justification. Once a
State adopts a new dioxin criterion, the
permitting authority, either EPA or the
Stata (if authorized to administer a
permit program), may change the
effiuent limitation for dioxin in a permit
subject to the antibacksliding
requirements of sections 402(o) and
303(d){4) of the CWA and the
antidegradetion policy of the Stats.

This final rule includes criteria for
dioxin. This action encourages and
supports the ongoing efforts of fourteen
States actively considering adopting
criteria for dioxin. Most of these States
ars relying on the same data used by
EPA in deriving its criterion for dioxin.
In addition, dioxin limits are included
as appropriate in Individual Control
Strategies {ICS’s) developed under
section 304(1), so there should be no
immediate regulatory action that will be
based upon the promulgation of Federal
criteria.

Moreover, as discussed in more detail
in Section J, Executive Order 12291,
example 5, it is unlikely that the
practical impact of including dioxin at
the 0.013 ppq level in this rule will
affect the need for treatment and thus,
is unlikely to be the basis for any
incremental costs for pulp and paper
mills to reduce dioxin discharges.

4. Section 304{c) Human Health Criteria
Excluded

Today’s rule does not contein certain
of the section 304(a) criteria for priority
toxic pollutants because those criteria

were not basad on toxicity. The basis for
these particular criteria are organoleptic
effects (e.g., taste and odor) which
would make water and edible aquatic
life unpalatable but not toxic. Because
the basis for this rule is to protect the
public health and aquatic life from
toxicity consistent with the language
and intent in section 303(c)(2)(B), EPA
is promulgating criteria only for those
priority toxic pollutants whose criteria
recommendations are based on toxicity.
The Section 304(a) human health
criteria based on organoleptic effects for
copper, zinc, 2,4-dimethylphenol, and
3-methyl-4-chlorophenol are excluded
for this reason.

5. Cancer Risk Level

EPA'’s section 304(g) criteria ﬂddﬁnoe
documents for priority toxic pollutants
that are based on carcinogenicity
present concentrations for upper bound
risk levels of 1 excess cancer per
100,000 people (10-9), per 1,000,000
people (107%), and per 10,000,000
people (10-7). However, the criteria
documents do not recommend a
particular risk level as EPA policy.

In the April, 1990, Federal Register
notice of preliminary assessment of
State compliance, EPA announced its
intention to proposs this rule with an
incremental cancer risk level of one in
a million (107%) for all priority toxic
pollutants ted as carcinogens (55
FR 14351). This risk lavel was in fact
proposed in the November 19, 1981
Federal Register Notice of proposed
rulemaking. However, EPA's Offics of
Water's guidance to the States has
consistently reflected the Agency’s

olicy of accepting cancer risk policies
g‘om the States in the range of 107 to
10~ (see 45 FR 79323, November 28,
1980; Guidance for State
Implementation of Water Quality
Standards for CWA section 303(c){2)(B),
November 12, 1988 (54 FR 3486); see also
document described in footnote 3 of this
preamble). EPA reviews individual State
policies es part of its water quality
standards oversight function and
determines if States have appropriately
consulted their citizenry and applied
good science in adopting water quality
criteria.

In the proposal, EPA not only sought
public comment on its decision to

ropose criteria based on a 107° risk

avel, but elso specifically solicited
comment on an alternate risk level of
10-3. EPA received extensive comments
that the proposed application of the
criteria at the 107° risk level was
contrary to Agency policy, contradicted
other risk levels accepted by EPA in
States included in the proposal,
oversteps EPA authority by failing to

recogniza that such a decision more
properly should be a State decision,
given their primary authority to
establish water quality standards, and
that EPA should not include a risk level
in the final rule.

Upon consideration of these
comments, EPA agrees that establishing
a single risk level for all States departs
from Agency policy in the standards
program. The application of the human
health criteria in today’s rule, cn a
State-by-State basis, therefore, has been
changed. In today's rule, the risk level
for each State is based on the best
information available to the Agency as
to each State’s policy or practice
regarding what risk level is, or should
be, used in regulating carcinogens in
surface waters. In most cases the risk
levels were based on a State-adopted or
formally proposed risk level, or in the
case of Idsho, Rhode Island, and Nevada
on an expression of State policy
preference, EPA is therefore
promulgating criteria at sither the 103
or 107 risk level, either of which is
consistent with EPA policy and with the
requirements of the Clean Water Act.

The Agency recognizes that it made
some of its decisions regarding the
appropriate risk level on limited data.
However, in the time available to the
Agency, we relied on the best availeble
information. The Agency believes it is
important to move forward with this
rule based on available information, To
ensure that the Agency has selected the
appropriate risk level for each State, the
Agency is providing a final opportunity
for the Governor of each State (or other
official with authority to determine risk
levels with respect to water quality
criteria) to inform EPA if they believe a
different risk level should be selected
for their State.

Today’s regulation will become
effective 45 days from publication in the
Federal Register. However, if within 30
days of publication of this rule in the
Federal Register, the Governor or other
appropriate official determines that the
final rule is not based on the correct
State policy or practice with regard to
risk levels, the Governor (or other
appropriate official) may request the
Administrator in writing to adopt a
different risk level for the State.

Note: The Governor is not constrained to
requesting the Admiaistrator to adopt a
single risk leve! for all carcinogenic
compounds. It is also acceptable for a Stats
to select more than one risk level. For
exam&e. New Jersey is proposing to adopt
107¢ for Class A and B carcinogens, and 10~
for Class C ns. In this rule, EPA is
promulgating the two risk level concept for
New Jersey. The Governor must explain the
basis for the request to change the risk level.
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If EPA determines, after receipt of
such a letter from the Governor or other
appropriate State official, the State’s
preference is consistent with EPA
polia. as set out in this rulemaking,
and the requirements of the Clean Water
Act, EPA will amend the rule
accordingly.

As notet'lv above, in thig rulemaking
EPA is adopting risk levels that it
believes best reflects the expressed
preferences of the covered States (10
or 1077 for all carcinogens). If there
were, however, no clear expression of
preference by a State, EPA also believes
it is reasonable for States to adopt a risk
level of 10-* for many of the covered
carcinogens and a more stringent risk
level of 107 for those carcinogens with
substantially higher bioconcentration
factors. R izing the current
limitationmenﬁﬁc data
available for this rulemaking, EPA
believes it would be reasonable to
concluda that carcinogens that
bicaccumulate, particularly given the
exposure of fishermen to su
carcinogens, may justify a more
protective risk level of 105 for the
average fish consumer, but for other
carcinogens a less consarvative level
(10-%) may be appropriate.

6. Applying EPA’s Nationally Derived
Criteria to State Waters

To assist States in modifying EPA's
water quality criteris, the Agency has
provided guidance on developing site
specific-criteria for aquatic life and
human health (see Chapter 4, Water
Quality Standards Handbook,
Guidelines for Deriving Numerical
National Water Quality Criteria for the
Protection of Aquatic Organisms and
Their Uses, and the Guidelines and
Methodology Used in the Preparation of
Health Effect Assessment Chapters of
the Consent Decree Watsr Criteria
Documents), This guidance can be used
by the appropriate regulatory authority
to develop alternative criteria. Where
such criteria are mors t than the
criteria promulgated today, Section 510
of the Clean Water Act (33 U.S.C. 1370)
allows their implementation and
enforcement in lien of today's
promulgated criteria.

EPA's experience with such site-
specific criteria has verified that the
national criteria are generally protective
and appropriate for use by the
States. (See Response to Comments on
the 1985 Aquatic Life Guidelines,
Comn)lent 57, 50 FR 30796, July 29,
1985. :

7. Application of Metals Criteria

A substantial number of comments
were received requesting Agency

guidance on the implementation of
metals criteria for aquatic life. In
response, the Agency has prepared
guidance on this issue, which is
described in general terms below, and
which is being applied to the metals
criteria being promulgated today.

Rss to individual comments may
be found in section I, comments 19 to
53.

In selecting an approach for

implementing the metals criteria, the

rincipal igsue is the carrelation
gotween metals that are meesured and
metals that are biologically available
and toxic, as discussed mare fully in
EPA’s Interim Guidance on
Interpretation and Implementation of
Aquatic Life Criteria for Metals, U.S. .
EPA, 1992, Office of Science and
Technology, Msy 1922, (Notice of
availability published at 57 FR 24041,
June 5, 1992.

In order to assurs that the metals
criteria are appropriate for the chemical
conditions under which they are
applied, EPA is promulgsting the
criteria in terms of total recoverable
metal and providing for adjustment of
the criteria through application of the
“water-effect ratio” procedure as
described and recommended in the
above Guldance document. This
procedurs was developed in the early
1980’s, and was originally set forth,
along with several case study
applications, as the Indicator Species
procedure in Chapter 4 of the Water
Quality Standards Handbock (U.S. EPA
1983 at page 4-12). EPA notes that
performing the testing to use site-
specific water-effact ratios is optional on
the part of the States.

In natural waters metals may exist in
a variety of dissolved and particulate
forms. The bioavailability and toxicity
of metals depend strongly on the exact
physical ancfecgemical form of the
metal, Generally, dissolved metal has
groater toxicity than particulate metal,
and for some mstsls, such as copper,
certain dissolved forms have greater
toxicity than other dissolved forms.
Because the speciation among the
various forms of a particular metal may
vary from place to place, the same metsl
concentration may cause different
toxicity from place to place.

With one exception gselenium), EPA’s
metals criteria for aquatic life protection
are developed from atory toxicity
data. Use of laboratory toxicity testing is
usually much more cost-effective for
obtaining data on (1) the toxicity of
substances to a variety of species, and
(2) the effect of various water quality
characteristics on toxicity. (See 1980
Aquatic Life guidelines, comment 21, 45
FR 79360, See also responses to

comments 17, 18, 19, 20.) The dilution
water used in laboratory toxicity tests is
ordinarily low in particulate matter (i.e.
suspended solids), and low in organic
matter compared to many ambient
waters. As a result, laboratory toxicity
tests are ordinarily mors liksly to
overestimate the toxicity than
undserestimate the toxicity of metals in
some ambiant waters, particularly fresh
waters.,

Because of the complexity of metals
speciation and its effect on toxicity, the
relstionship between measured
concentrations and ttlmcicity is elt]ho:d s

recise. Consequently, any m t
gould be recommended w¥mld not
guarantee precise comparsability
between concentrations measured in the
fisld and concentrations employed in
the toxicity tests underlying the criteria,

For metals criteria derived from
laboratory toxicity tests, the best
approach is to use a biological method
to compare bioavailability and toxicity
in receiving waters versus laboratory
test waters (the water-effect ratio) and to
adjust the criteria values accordingly.
This involves running toxicity tests for
at least twao species, each preferably
from a different family, measuring acute
(end possibly chronic) toxicity values
for the pollutant using (a) the local
receiving water, and (b) standard
laboratory toxicity testing water, which
is also the source of toxicity test
dilution water. A water-effect ratio is
the acute (or chronic) value in site water
divided by the acute (ar chronic) value
in standard laborstory watar, An acute
value is an LC50 from a 48-96 hour test,
as appropriate for the species, A chronic
value is a concentration resulting from
hp»otheais testing or regression analysis
of measurements of survival, growth, or
repraduction in life cycle, partial life
cycle, or early life stags tasts on aquatic
species,

Chemical approaches for defining and
comparing bioavailable metal are
subject to greater uncertainty than the
above biological approach.

Chsmical approachss, such as
dissolved and total recoversble metals
are easier to apply than biological
approaches, One approach that EPA has
approved in State standards is to
measure metals in ambient waters in
terms of dissolved metal, and to
compars such measurements to criteria
appropriate for dissolved metal. Since
effluent limits, for both technical and
legal (see NPDES permits rsgulation, 40
CFR 122.45) reasons, should be
expressed in terms of tolel recoverable
metal, it is necessary to translate
between the dissolved and totsl
recoverable concentrations. EPA has not
incorporated the alternative of dissolved
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metals criteria into this rule, because the
use of the water-effect ratio
accomplishes the same ends but is
technically superior and subject to
fewer uncertainties than
implementation of the criteria as
dissolved concentrations.

The simplest approach for ambient
metals standards is the use of the total
recoverable analytical method without a
water-effect ratio adjustment. This is a
reasonable, albeit environmentally
conservative strategy, for applying
EPA's aquatic life criteria. Where the
toxicity testing necessary to develop an
alternative water-effect ratio has not
been performed, this rule will apply the
total recoverable analytical method
without a water-effect ratio adjustment.
This occurs because EPA assigns the
water-effect ratio a value of 1.0, subject
to being rebutted by toxicity testing
results.

Because of the comments received,
and because of the desire to achieve the
groatest possible degree of accuracy,
EPA has chosen to apply the total
recoverable metals criteria unadjusted
for site-specific water chemistry, unless
the State adjusts the criteria through the
use of a water-effect ratio as provided
for in this rule. Allowance for water-
effect ratio adjustment also satisfies the
concerns of comments requesting
consideration of dissolved criteria.

The water-effect ratio approach
compares bioavailability and toxicity of
a specific pollutant in receiving waters
and in laboratory test waters. It involves
running toxicity tests for at least two
species an eppropriate number of times,
as determined by the States, ordinarily
on samples collected in at least two
seasons (or more where large metal
loadings are involved), As with other
site-specific procedures, the basic
analysis or testing may be performed by
the Statse, a permittes, or any other
interested party. Acute or chronic
toxicity for the pollutant are measured
using (a) the local receiving water where
the criterion is being implemented, and
{b) standard laboratory toxicity testing
water, as the sources of toxicity test
dilution water, The water-effect ratio is
calculated as the acute or chronic value
in site water divided by respective acute
or chronic values in standard laboratory
water. Ordinarily, the geometric mean
water-effect ratio from the valid tests is
used for calculation of the criterion,
except where protection of sensitive
species requires 8 mors stringent value.
Because the metal’s toxicity in standard
laboratory water is the basis for EPA’s
criterion, this comparison is used to
adjust the national criterion to a site-
specific value. Because the procedure is
a biological measure of differences in

water chemistry, the water-effect ratio,
even when derived from acute tests,
usually may be assumed to also apply
to chronic criteria.

For criteria that do not vary with
hardness, the criterion for a specific site

uals the acute or chronic value
tabulated in the rule (i.e., the matrix in
40 CFR 131.36(b)) multiplied by the
site-specific water-effect ratio for that
pollutant. The result may either reduce
or increass the stringency of the criteria,

For criteria whoss toxicity varies with
hardness, the criterion for a specific site
equals the criterion calculated at the
design hardness (see 40 CFR
131.36(c)(4)), multiplied by the site-
specific water-effect ratio.

The water-effect ratio is assigned a
value of 1.0, unless scientifically
defensible data clearly demonstrate that
a valus less than 1.0 is necessary or a
value greater than 1.0 is sufficient to
fully protect the designated uses of the
water hody from the toxic effects of the
pollutant. Any data accepted for
calculation of the water-effect ratio is to
be generated through standard toxicity
testing protocols (EPA recommends the
methodology in Annual Book of ASTM
Stds. 1991. Vol 11.04. ASTM.
Philadelphia, PA.), using sampled
ambient water representative of
conditions in the affected water body,
and using laboratory dilution water
comparable to that used in toxicity tests
underlying the criteria. The guidance
documents cited at the beginning of this
section provides more guidance on
generating the information necessary to
determine the correct value of the water-
effect ratio. Howsver, EPA intends
within the next few months to provide
additional guidance or performing the
analyses necessary to develop
scientifically defensible water-effect
ratios for metals. As envisioned at this
time, EPA will expand Chapter 4 in the
Handbook to apply the appropriate
procedures described there specifically
to metals. EPA will look at the chemical
characteristics of the laboratory water
used in the toxicity tests included in the
metals criteria data base, appropriate
test organisms, analytical methods,
safeguards against unintended metals
contamination during toxicity testing,
and appropriate data handling and
statistics. While EPA believes the
current guidence is adequate for
application of the water-effect ratio, the
additional guidance should hel
standardize procedures and make
results more comparable and defensible.

The rule as promulgated is
constructed as a rebuttable
presumption. The water-effect ratio is
assigned a value of 1.0 but provides that
a State may assign a different value

derived from suitable tests. As EPA has
noted elsewhers, the actual decision as
to the numeric value assigned to a
water-effect ratio may be made during a
State or EPA NPDES permit proceeding
provided that adequate notice and
opportunity for public participation is
provided. It is the responsibility of the
permit writing authority to determine
whether to apply the water-effect ratio
in an NPDES permit. Howsver, EPA
believes use of the ratio will lead to
more a;;%ropriate permit limits. States
may wish to allow permittess to fund
State-administered studies necessary to
develop the ratio for particular
waterbodies.

EPA reviews State issued NFDES
permits. To facilitate EPA consideration
of a State-developed water-effect ratio, a
State should specify in documentation
supporting that action what decisions
were made for critical parameters such
as toxicity testing protocols used,
frequency of testing, critical periods for
sampling and testing, and analytical

uality control and assurance. Each of

e factors must be articulated in a
record as a basis for a determination that
the water-effect ratio is scientifically
defensible.

The procedure applies only to aquatic
life criteria derived g'om laboratory
toxicity data. That is, it applies to the
acute and chronic criteria (Columns B
and C in 40 CFR 131.36(b)) for arsenic,
cadmium, chromium, copper, lead,
nickel, and zinc, It also applies to the
acute criteria for mercury and silver,
and the saltwater acute and chronic
criteria for selenium, It does not apply
to the chronic criteria for mercury,
because they are residue based, or to the
freshwater acute and chronic criteria for
selenium, because they are field based.

The water-effect ratio is affected not
only by speciation among the various
dissolved and particulate forms, but also
by additive, synergistic, and
antagonistic effects of other materials in
the affected site waters. As such, the
water-effect ratio is a rather
comprehensive measure of the effect of
water chemistry on the toxicity of a
pollutant. Because the procedure
accounts for any reduction in
bioavailability resulting from binding of
the metal to particulate matter, all
metals criteria have been a rropriately
expressed as total recoverable metal in
this rule.

Where measured water-effect ratios
are used in deriving NPDES permit
limits, data from appropriate testing
during the term of the permit should be
accumulated so that the value of the
water-effect ratio can be reevaluated
each time the permit is reissued. Thus,
were meas water-effect ratios are
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involved, EPA recommends that NPDES
permits establish monitoring
requirements that include periodic
determinations of water-e ratios.

G. Description of the Final Rule and
Changes From Proposal
1. Changes From Proposal

Severel changes were mads in the
final rule from the proposal both as a
result of Agency and State action with
respect to the ongoing adoption of water
quality standards by the States and
because of the Agency’s consideration of
issues raised in specific public
comments.

The States of Arizona, Colorado,
Connecticut, Louisiana, New
Hampshire, Virginia, the
Commonwealth of the Northern Mariana
Islands, and Hawaii are not included in
the final r/le as their standards were
daly adopted and approved by EPA as
fully meeting the requirements of
saction 303(c)(2)(B). Arizona's water
quality standards were approved on
March 2, 1992; Colorado’s standards
were approved by EPA on December 10,
1991; Connecticut on May 15, 1992;
Louisiana on January 24, 1992; New
Hampshire on June 25, 1992; Virginia
on June 30, 1992; CNMI on Januery 13,
1992; and Hawaii on November 4, 1992.
Copies of the approval letters are
included in the record to this final
rulemaking,.

In addition, human heslth criteria
adopted b{ the State of Arkansas were
approved by EPA on January 24, 1992,
and such criteria were removed from
today's rule as it affects Arkansas. EPA
is not promulgating and aquatic life
criterion in Arkansas for arsenic because
a review of monitoring data from 1985
to the present reveals no reason to
conclude that arsenic will interfere with
designated aquatic life uses. Additional
details on EPA’s action with respect to
Arkansas may be found in Section I—
Response to Public Comments,
subsection 6.

Except for dioxin, criteria for the State
of Florida for both human health and
Erotection of aquatic life were approved

y EPA on February 25, 1992, Florida is
included in the rule only for the
purposes of establishing a criterion for
dioxin. More dstails on Florida's action
are included in the Florida section of
subsection 6 of the Response to
Comments section of this preamble.

Thae criteria applicable to California
have been revised to reflect a partial
approval of the State’s water quality
standards on November 6, 1991.
Additional comments with respect to
California may be found in subsection 6

of Section I—Response to Public
Comments.

The rule as it applies to the State of
Washington was revised after discussion
with the State as to EPA's interprstation
of the uses designated by the State. The
rule is now based on use categories
rather than use classes. Additional
details on this change may be found in
subsection 6 of Section I—Response to
Public Comments.

The rule as it applies to Alaska was
modified to delete the assignment of
criteria to a seafood processing use. This
use falls under the standards program
However, because it applies to food
preparation only, it is not appropriate to
apply to it aquatic life or human health
criteria. Additional aquatic life and
human health criteria were added to
several use classifications after
discussions with the State clarified the
State’s use classifications, Additional
details on this change may be found in
subsection 6 of Section I—Response to
Public Comments.

The rule as it applies to Idaho was
modified to add additional criteria for
the protection of primary contact
recreation after discussions with the
State concerning that use, Additional
details may be found in subsection 6 of
Section I—Response to Public
Comments.

The rule as it applies to Kansas was
changed by removing the promulgation
of silver for sections (2) (A), (B), (C), and
(8)(C) as the State has an EPA approved
aquatic life criterion more stringent than
the EPA criterion. The human health
criterion for silver was removed because
EPA has withdrawn its silver human
health criterion.

The rule as it applies to New Jersey
was revised to reflect comments
received from the New Jersey
Department of Environmental Protection
and Energy to add waters classified as
Pinelands and to extend coverage of the
criteria to the mainstem Delaware River
and Delaware Bay (zones 1C-6).
Additional details on this change may
be found in subsection 6 of Section I-—
Response to Public Comments.

Clarifications on several aspects of the
rule with respect to implementation
procedures are addressed in the
response to public comments section of
this preamble (section I).

Language was added in § 131.36(c)(4)
dealing with the application of metals
criteria as discussed in section F-7 of
this preamble. We also added
requirements to clarify how hardness
should be handled in doing water-effect
ratio determinations (see
131.36(c)(4)(iii), footnotes “e’ and “m"”
to 131.36(b)).

The criteria for carcinogenic
compounds included in this rule are
applied at a risk level based on State
preference as reflected by adopted or
pro standards, or in the case of
Idaho, Nevada, and Rhode Island, on
expression of State policy preference,
rather than at an across-the-board 10
risk level as was proposed by the
Agency. The rationale for this change is
discussed in detail in section F-5 and
there is additional discussion in the
Response to Public Comment Section.
The basis for EPA’s selection of a risk
level for an individual State is described
in the following paragraphs:

Alaska: Risk Level: 10-5

In )ully; 1992, the State proposed
human health water quality based on
achieving a 10~ risk level for two
carcinogens; Dioxin and chloroform.
Also, on November 16, 1992, the
Commissioner of the Alaska Department
of Environmental Conservation wrote
the Director, Water Division, in EPA
Region X, and indicated that “. . .Ialso
had this matter reviewed by our
Attorney General’s Office, and hereby
confirm the appropriateness of utilizing
a 1077 risk level for Alaska in the
National Toxics Rule.”

California: Risk Level: 10-5

Standards adopted by the State
contained in the Enclosed Bays and
Estuaries Plan, and the Inland Surface
Waters Plan, approved by EPA on
November 6, 1991, and tge Ocean Plan
approved by EPA on June 28, 1990,
contain a risk level of 10-¢ for
carcinogens. The total number of toxic
pollutants differs in each plan but
approximately 6065 pollutants are
covered.

District of Columbia: Risk Level: 1078

In 1985 the District adopted water
quality criteria for human health, based
solely on exposurs through water
consumption. The criteria were based
on a 107 risk level. See D.C.M.R. title
21, chapter 1102.8(1).

Florida: Risk Level: 107°

The State adopted human health
criteria for all toxic pollutants, except
dioxin, and received EPA approval on
February 25, 1992, at a risk level of 1075,

Idaho: Risk Level: 106

On November 12, 1992, the
Administrator of the Division of
Environmental Quality, Idaho
Department of Health and Welfars,
indicated in a letter to the EPA Assistant
Administrator for Water that while
Idaho would be publishing proposed
standards for public review and
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comment in the next several months.

. + + “Until we know what standard the
public in Idaho prefers, we believe it is
prudent to adopt the more protected
standards of ten to the minus six.”

EPA Region X is the permit issuing
authority for the State and applies 10~
for water quality based human health
requirements. These permits have been
certified by the State under section 401
as meeting water quality standards.
Kansas: Risk Level: 106

The State completed a series of public
hearings in August 1992 on propased
water quality standards revisions and is
now processing public comments
leading to the final, formel adoption
hearing scheduled for January 1883,
Formnf adoption is scheduled for
February 1983, The risk leyel in the
current proposed standards is 1075, See
proposed K.A.R, 28-16-28e{c)(4)(B).

Michigan: Risk Level: 10-%

For several years Michigan has been
controlling toxics through application of
the Guidelines for Rule 57. These
guidelines are applied ata 10~ risk ~
level. See R 323, 1057(2)(d).

Nevada: Risk Levsl: 103

On November 3, 1992, EPA received

& lotter from the Administrator of the
Division of Environmental Protection,
Department of Conservation and Natural
Resources, . . . that the public health
risk level that DEP would prefer to see
in federal regulations is 10~> (one in cne
hundred thousand), unless a state can
provide substantial support in the
racord that a risk level of 10~ (one in
ten thousand) is appropriate and
ﬁrotecﬁve. This gives states the

exibility to use a more conservative
1075 risk level if they see fit, but without
requiring it when it is not necessary."”

New Jersey: Risk Levsl: 10-6 For Class A
and B Carcinogens, 10~5 For Class C
Carcinogens

New Jersey, on October 20, 1992,
solicited public comment on propossd
surface water quality standards. The
comment period is to close on December
18, 1992. The proposed human heslth
criteria for carcinogens are established
on a two-tiered system for risk levels.
See proposed N.J.A.C. 7:9B-1,5(a)4. The
State previously had indicated their
intention to do this in a letter to EPA on
December 19, 1991,

Puerto Rico: Risk Level: 105

In 1990, the Stats proposed and hsld
public hearings on criteria for human
health using a 105 risk level.
Subsequently, the proposed standards
were revised. Just recently the State

completed public hearings on the most
recent revision to standards. The
standards are under revisw by the
Environmental Quality The risk
level remains at 1073,

Rhode Island: Risk Level: 10-5

On November 2, 1992, the EPA
Regional Administrator received a letter
from the Director, Department of
Environmental Management, that, along
with the Department of Health, the
State’s “* * * policy choice on the
promulgation of the human health
criteria is for the edoption of a cancer
risk level of 10-5." The Director also
indicated that "* * * future
modifications of this risk level, whether
itbeto 10~* or 10;. could ma&md
on a pollutant and subpopulation basis
to producs a site sPedE?: risk
assessment and protection of human
health.”

Vermont: Risk Lavel: 106

On May 27, 1991, State submitted to
EPA final water quality standards which
reference the EPA section 304(a) criteria
to be applied at a 107° risk level.
However, the effective date of these
standards is not until January 1, 1985.
This delayed effective date was the
reason Region I advised the State that
the State did not comply with section
303(c)(2)(B).

Washington: Risk Level: 10

During the summer of 1992, the State
formally proposed and held public
hearings on revisions to its water quality
standards. The standards, scheduled for
adoption in late November 1992,
include a risk level of 1075,

On December 18, 1991, in its official
comments on the proposed ruls, the
Department of Ecology urged EPA to
promulgate human health criteria at
1075, Specifically, “The State of
Washington supports adoption of a risk
level of one in one million for
carcinogens. If EPA decides to
promulgate a risk level below one in one
million, the rule should specifically
address the issue of multiple
contaminants so as to better control
overall site risks.”

The final phrase in § 131.36(c)(2)
relating to the applicability of the rule
was amended by deleting the text
beginning “but only * * *" EPA
received numerous comments that the
Federal criteria should be implemented
consistently with current State

ractices. EPA smended the language
the Agency had not intended to
be inconsistent with the provisions of
the water quality standards regulation
(40 CFR 131.21(c)), which provides that
a State water quality standard remains

in effect sven though disapproved by
EPA, until the rsulma t;:vwes ixt'szl;i El’;\i1
promulgates a rule that supersedes the
State water quality standards.

Although not directly resulting in a
change to the rule, this preamble
clarifies, at the public’s request, whether
schedules of compliance were
applicable to this rule. In Section E-3
EPA clarifies that schedules of
compliance for these criteria are not
provided for in these rules, but that
such schedules of compliance are
available in NPDES permits if
authorized by State regulations. See In
the Matter of Star-Kist Caribe, Inc.,
NPDES Appeal No. 88-5, Before the
Environmental Appeals Board, EPA.
May 26, 1992.

&vor&l deletions were made to the
proposed human health criteria as a
result of the Agency's review of data
submitted in public comments and to
reflect the pertinent impact of other
relevant Agency actions. The revisions
are as follows:

(1) Criteria for three pollutants
included in the matrix of the proposed
rule are not included in the final rule for
(A) acenaphthylene, (B)
benzo(ghi)perylens, and {C)
phenanthrene. The criteria for these
pollutants wers removed because they
are not recognized by the Agency as
carcinogenic compounds nor do they
have a reference dose that would allow
the Agency to calculate a criterion level.

(2) Silver: The human health criteria
for silver were deleted from this final
rule becauss the criteria were developed
based on a cosmetic effect impact an
not a toxicity endpoint.

(3) Cadmium, mium, Selenium
and Beryllium: As described below, the
Agency has determined that the
proposed criteria for these contaminants
are no longer scientifically defensible
and accordingly has withdrawn these
criteria pending evaluation of relevant
data regarding their toxicity. EPA notes
that the criteria promulgated for aquatic
life will provide adequate protection for
human heslth in most instances.

(4) Msthyl Chloride, Lead and 1,1,1,
Trichloroethane: As described below,
the Agency has determined that there is
currently an insufficient basis for
calculating human health criteria for
these three contaminants. Accordingly,
EPA has withdrawn the proposed
criteria for these contaminants pending
further analysis.

In addition to the sbove changes, the
Agency is today withdrawing the
humen health criteria recommendations
previously published in the 1980
Ambient Water Quality Criteria
Documents for silver, cadmium,
chromium, selenium, beryllium, lead,
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methyl chloride, and 1,1,1,
Trichloroethane. Summaries of the
human health criteria were also
published in Quality Criteria for Water,
1986. These summaries are also being
officially withdrawn today.

EPA'’s final rule establishes a new
§131.36 in 40 CFR part 131 entitled,
“Toxics Criteria for Those States Not
Fully Complying with Clean Water Act,
section 303(c)(2)(B).”

2. Scope

Subsection (a), entitled “‘Scope”,
clerifies that this Section is not a general
promulgation of the section 304(5
criteria for priority toxic pollutants but
is restricted to specific pollutants in
specific States.

3. EPA Criteria for Priority Toxic
Pollutants

As proposed, subsection (b) presents
a matrix of the applicable EPA criteria
for priority toxic pollutants, Section
303(c)(2)(B) of the Act addresses only
pollutants listed as “toxic” pursuant to
section 307(a) of the Act. As discussed
earlier in this preamble, the section
307(a) list of toxics contains 65
compounds and families of compounds,
which potentially include thousands of
:Eedﬁc compounds. The Agency uses

o list of 126 “priority toxic pollutants”
for administrative purposes (see 40 CFR
131.36(b) herein). Reference in this rule
to priority toxic pollutants, toxic
pollutants, or toxics refers to the 126
priority toxic poilutants.

However, EPA has not developed both
aquatic life and human health section
304(a) criteria for all of the 126 priority
toxic pollutants. The matrix in
paragraph (b) contains human health
criteria in Column D for 91 priorit
toxic pollutants which are divided into
criteria (Column 1) for water
consumption (i.e., 2 liters per day) and
aquatic life consumption (i.e., 6.5 grams
per dey of aquatic organisms), and
Column 2 for aquatic life consumption
only. The term aquatic life includes fish
and shellfish such as shrimp, clams,
oysters and mussels. The total number
of priority toxic pollutants with criteria
promulgsted today differs from the total
number of priority toxic pollutants with
section 304(a) criteria because EPA has
developed and is promulgating
chromium criteria for two valence states
with respect to aquatic life criteria.
Thus, although chromium is & single
priority toxic pollutant, there are two
criteria for chromium for aquatic life.
However, the human criterion is based
on total chromium consistent with
Agency policy. See pollutant 5 in
§131.36(b).

The matrix contains tic life
criteria for 30 priority pollutants. These
are divided into freshwater criteria
(column B) and saltwater criteria
(Column C), These columns are further
divided into acute and chronic criteria.
The aquatic life criteria are considered
by EPA to be protective when applied
under the conditions described in the
section 304(a) criteria documents and in
the “Technical Support Document for
Water Quality-based Toxics Control.”
For example, waterbody uses should be
protected if the criteria are not
exceeded, on average, once every three
year period. It should be noted :{at the
criteria maximum concentrations (the
acute criteria) are one-hour average
concentrations and that the critsria
continuous concentrations (the chronic
criteria) are four-day averages. It should
also be noted that for certain of the
metals, the actual criteria are equations
which are included as footnotes to the
matrix. The toxicity of these metals are
water hardness dependent and may be
adjusted by determining afpmpriate
water-effect ratios. The values shown in
the table are based on a hardness
expressed as calcium carbonate of 100
mg/] and a water-effect ratio of 1.0.
Finally, the criterion for
pentachlorophenol is pH dependent.
The equation is the actual criterion and
is included as a footnote. The valus
shown in the matrix is for a pH of 7.8

units. :

Several of the freshwater aquatic life
criterie are incorporated into the matrix
in the format used in the 1980 criteria
methodology which uses a final acute
value instead of a continuous maximum
concentration. This distinction is noted
in footnote (g) to the table.

4. Applicability

Section 131.36(c) establishes the
applicability of the criteria for each
included State. It provides that the
criteria promulgated for each State
supersede and/or complement any State
criteria for that toxic pollutant, EPA
believes it has not superseded any State
criteria for priority toxic pollutants
unless the State-adopted criteria are
disapproved or otherwise insufficient.
The approach followed by the Agency
in preparing § 131.36(d) is described in
section E.2, and further rationale is

provided in section E.3 of this preamble.

EPA'’s principal purpose today is to
promulgate the toxics criteria n
to comply with section 303(c)(2)(B).
However, in order for such criteria to
achieve their intended purpose the
implementation scheme must be such
that the final results protect the public
health and welfare. In section F of this
preamble a discussion focused on the

factors in EPA's assessment of criteria
for carcinogens. For example, fish
consumption rates, bicaccumulation
factors, and cancer potency slopes were
discussed, When any one of these
factors is changed, the others must also
be evaluated so that, on balance,
resulting criteria are adequately
protective.

Once an appropriate criterion is
selocted for either aquatic life or human
health protection, then appropriate
conditions for calculating water quality-
based effluent limits for that chemical
must be established in order to maintain
the intended stringency and achieve the
necessary toxics control. EPA has
mdu;:? in this rule appropriate
implementation factors necessary to
maintain the level of protection
intended. These factors are included in
subsection (c).

For exampls, in order to do steady
state waste load allocation analyses,
most States have low flow values for
streams and rivers which establish flow
rates below which numeric criteria may
be exceeded. These low flow values
became design flows for sizing
treatment plants and developing water
quality-based effluent limits.
Historically, these so-called “design”
flows were selected for the purposes of
waste load allocation analyses which
focused on instream dissolved oxygen
concentrations and protection of aquatic
life. With the publication of the 1985
Technical Support Document for Water
Quality B. Toxics Control (TSD),
EPA introduced hydrologically and
biologically based analyses for the

rotection of aquatic life and human

ealth.? EPA recommended either of
two methods for calculating acceptable
low flows, the traditional hydrologic
method developed by the U.S.
Geological Survey and a biological
based method developed by EPA. The
results of either of these two methods
may be used.

me States have adopted specific

low flow requirsments for streams and
rivers to protect designated uses against
the effects of toxics. Generally these
have followed the guidance in the TSD.
However, EPA believes it is essential to
include design flows for steady state
analyses in today’s rule so that, where

1 These concepts heve been expanded
subsequently in guidance entitled “Technical
Guidance Manual for Performing Wasteload
Allocations, Book 8, Design Conditions," USEPA,
Office of Water Regulations and Standards,
Washington, DC. (1888). These new developments
are included in Appendix D of the revised TSD. The
discussion hers is greatly simplified and is
provided to support EPA’s decision to promulgate
baseline application values for instream flows and

maintain the intended stringency of the
criteria for priority toxic pollutants.
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States have not yet adopted such design
flows, the criteria promulgated today
would be implemented appropriately.
The TSD also recommends the use of
three dynamic models to perform
wasteload allocations. Dynamic
wasteload models do not generally use
specific steady state design flows but
accomplish the same effect by factoring
in the probability of occurrence of
stream flows based on the historical
flow record. For simplicity, only steady
state conditions will be discussed here.
Clearly, if the criteria were implemented
using inadequate design flows, the
resulting toxics controls would not be
fully effective, because the resulting
ambient concentrations would excesd
EPA’s criteria.

In the case of aquatic life, more
frequent violations than the once in 3
years assumed exceedences would
result in diminished vitality of stream
scosystems characteristics by the loss of
desired species such as sport fish.
Numeric water quality criteria should
apply at all flows that are equal to or
greater than flows specified below. The
low flow values are;

Aquatic Life
acute criteria (CMC) 1Q10o0r1B

3
chronic criteria (CCC) 7Q100r4B
3
Human Health
non-carcinogens 30Q5
carcinogens harmonic mean flow
Whers:

1 Q 10 is the lowest one day flow with
an average recurrence frequency of
once in 10 years deteremined
hydrologically;

1 B 3 is biologically based and
indicates an allowable exceedence
of once every 3 years, It is
determined by EPA's computerized
method (DFLOW model);

7 Q 10 is the lowest average 7
conssecutive day low flow with an
average recurrence frequency of
once in 10 years determined
hydrologically;

4 B 3 is biologically based and
indicates an allowable exceedence
for 4 consecutive days once every 3
years. It is determined by EPA's
computerized method (DFLOW
model);

30 Q 5 is the lowest average 30
consecutive day low flow with an
average recurrence frequency of
once in 5 years determined
hydrologically; and

the onic meen flow is a long
term mean flow value calculated by
dividing the number of daily flows
anelyzed by the sum of the
reciprocals of those daily flows.

EPA is promulgating the harmonic
mean flow to be applied with human
health criteria for carcinogens. The
concept of a harmonic mean is a
standard statistical data analysis
technique. EPA’s model for human
health sffects assumes that such effects
occur because of a long-term exposure
to low concentration of a toxic
pollutant. For example, two liters of
water per day for seventy years. To
estimate the concentrations of the toxic
pollutant in those two liters per day by
withdrawal from streams with a high
daily variation in flow, EPA believes the
harmonic mean flow is the correct
statistic to use in computing such
design flows rather than other averaging
techniques.?

All waters, whether or not suitable for
such hydrologic calculations but
included in this rule (including lakes,
estuaries, and marine waters), must
attain the criteria promulgated today.
Such attainment must occur at the end
of the discharge pips, unless the State
has a mixing zone regulation. If the
State has a mixix? zone regulation, then
the criteria would apply at the locations
stated in that regulation. For example,
the chronic criteria (CCC) must apply at
the geographically defined boundary of
the mixing zone, Discussion of and
guidance on these factors are included
in the revised TSD in chapter 4.

EPA is aware that the criteria
promulgated today for some of the
priority toxic pollutants are at
concentrations less than EPA's current
analytical detection limits. Analytical
detection limits have never been an
acceptable basis for setting standards
since they are not related to actual
environmental impacts. The
environmental impact of a pollutant is
based on a scientific determination, not
a measuring technique which is subject
to change. Setting the criteria at levels
that reflect adequate protection tends to
be a forcing mechanism to improve
analytical detection methods. (See 1985
Guidelines, page 21.) As the methods
improve, limits closer to the actual
criteria necessary to protect aquatic life
and human health became measurable.
The Agency doss not believe it is
appropriate to promulgate criteria that
are not sufficiently protective.

EPA does believe, however, that the
use of analytical detection limits are
appropriate for determining compliance
with NPDES permit limits. This view of
the role of detection limits was recently
articulated in guidance for translating

2For a description of harmonic means see
“Design Stream Flows Based on Harmonic Means,”
Lewis A. Rossman, J. of Hydraulics Enginsaring,
Vol llG.No.7.};:{’. 1900, This article is contained
In the record for this proposal.

dioxin criterie into NPDES permit limits
which is the principal mathod used for
water quality standards enforcement.
This guidance presents a model for
addressing toxic pollutants which have
criteria recommendations less than
current detection limits. This guidance
is equally applicable to other priority
toxic pollutants with criteria
recommendations less than current
detection limits. The guidance explains
that standard analytical methods may be
used for purposes of determining
compliance with permit limits, but not
for tK;.xr;:ooses of establishing water
quality criteria or permit limits. Under
the Clean Water Act analytical methods
are appropriately used in connection
with NPDES permit limit compliance
determinations. Becauss of the function
of water quality criteria, EPA has not
considered the sensitivity of analytical
methods in deriving ths criteria
promulgated today.

EPA has added provisions in
paragraph (c)(3) to determine when
fresh water or saltwater aquatic life
criteria apply. In response to comments,
this provision was expanded to
incorporate a time parameter to better
define the critical condition. The
structure of the paragraph is to establish
presumptively applicable rules and to
allow for site-specific exceptions where
the rules are not consistent with actual
field conditions. Because a distinct
separation generally does not exist
between fresh water and marine water
aquatic communities, EPA is
establishing the following: (1) The fresh
water criteria apply at salinities of 1 part
per thousand ang low at locations
where this occurs 95% or mors of the
time; (2) marine water criteria apply at
salinities of 10 parts per thousand and
above at locations where this occurs
95% more of the time; and (3) at
salinities between 1 and 10 parts per
thousand the more stringent of the two
apply unless EPA approves the
application of the freshwater or
saltwater criteria based on a biological
assessment. The percentiles included
here were selected to minimize the
chance of overlap, that is, one site
meeting both criteria. Determination of
these percentiles can be done by any
reasonable means such as interpolation
between points with measured data or
by the application of calibrated and
verified mathematical models (or
hydraulic models). It is not EPA's intent

3 Strategy for the Regulation of Discharges of
PHDDs and PHDFs from Pulp and Paper Mills to
Waters of the United States, memorandum from the
Assistant Administrator for Water to the Regional
Water Division Directors and NPDES
State Directors, May 21, 1960.
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to require actual data collection at
particular locations.

In the brackish water transition zones
of estuaries with varying salinities, there
generally will be a mix of freshwater
and saltwater species. Generally,
therefore, it is reasonable for the more
stringent of the freshwater or saltwater
criteria to ap;ly. In evaluating
appropriate data supporting the
a.ﬁernative set of criteria, EPA will focus
on the species compogition as its
preforred method.

This assignment of criteria for fresh,
brackish and marine waters was
developed in consultation with EPA’s
e laboratories at Duluth,
Minnesots end Narragansett, Rhode
Island. The Agency believes such an
approach is consistent with field

perience.

In paragraph (c)(4)(i) EPA included a
limitation on the amount of hardness
that EPA can allow to antagonize the
toxicity of certain metals (see footnote
(e) in &o criteria matrix in paragraph (b)
of the rule). The data base used for the
Saction 304(a) criteria documents for
metals do not include data supporting
tha extrapolation of the hardness effects
on metal toxicity beyond a range of
herdness of 25 mg/l to 400 mg/l
(expressed as calcium carbonate). Thus,
the aquatic life values for the CMC
(acute) and CCC (chronic) criteria for
these metals in waters with a hardness
less than 25 mg/l, must nevertheless use
25 mg/l when calculating the criteria;
and in waters with a hardness greater
than 400 mg/l, must nevertheless use
400 mg/l when calculating the criteria.

In paragraph (c)(4), subparagraphs (i)
and (ii) are the same as proposed.
Subparagraph (iii) was added to
incorporate the water-effect ratio
guidance described in Section F-7 of
this preamble,

Sul on (d) lists the States for
which rules are being promulgated. For
each identified State, the designated
water uses impacted (and in some cases
tha specific waters covered) and the
criteria are identified. In all cases, the
criteria are applied to use designations
adopted by Lﬁe States; EPA has not
promulgated any new use classifications
in this rule although the Agency has the
authority to do so.

H. (Reserved)
L Response to Public Comments

The Response to Public Comment
Section is organized into several sub-
sections, as follows:

1. Legal Authority
2. Science

3. Economics

4. Implemantation

5. Timing and Process
6. State Issues

I. Legal Authority

1. Comment: Several comments were
received that in various ways suggested
that EPA exceeded its authority in
proposing to establish Federal water
quality standards for States because it
was alleged standards are to be
developed by the States. These
comments tended to emphasize the
primary role attributed to States under
the Clean Water Act in establishing
standards with some going so far as to
indicate that States should have full and
unrestrainad authority to act. In this
mode, & comment was offered that all
the Clean Water Act requires is a good
faith effort on the part of a State to mest
the statutory requirement. A related
comment suggested that EPA can
promulgate standards only after
specifically disapproving a State’s
standard. There were opposing views
offered suggesting that EPA not only has
the authority to act, it is obliged to act.

Response: The Clean Water Act
assigns States the primary role in
establishing water quality standards and
EPA has continually supported that role
before Congress in reauthorization
hearings on the Clean Water Act. The
Act, however, also defines a role for
EPA in terms of reviewing and either
approving or disapproving State-
adopted standards and of promulgating
Federal standards. Sections 303(c) (3)
and (4) of the Act clearly indicate that
Congress did not intend States to have
full and unrestrained authority to set
standards. EPA’s action in developing
this rulemaking is not to be taken as a
change in EPA policy in dealing with
the States, Our policy continues to be
that we prefer States to adopt their own
standards but we will use our
promulgation authority when
warranted. EPA believes that the need to
control the discharge of toxic pollutants
to protect human health and the
environment, the establishment of the
statutory requirement for addressing
toxic pollutants, and the responsibility
for EPA review of State water quality
standards for consistency with the Clean
Water Act coupled with the inclusion of
a process for Federal promulgation in
the Act strongly supports EPA's
promulgation authority. Moreover, this
elaborate process also makes clear that
Congress intended that States do more
than just evidence a good faith effort.

As described in detail in section E of
this Preamble, the Clean Water Act
authorizes and establishes a timetable
for Federal promulgation action. Under
the Clean Water Act, States must adopt
water quality standards to protect public

health and welfare and enhance the
quality of water. Section 303(c)(4) of the
Clean Water Act authorizes the ,
Administrator of EPA to promulgate
Federal standards applicable to a State
when: {1) The State submits standards
for EPA approval and EPA determines
that the State standards fail to meet the
requirements of the Act, or (2) in any
case where the Administrator
determines a new or revised standard is
necessary to meet the requirements of
the Act. EPA’s implementing
regulations also make clear that the
Administrator may take action to
promulgate either when a State fails to
adopt changes specified in a

disapproval or in any case where the
Administrator determines a new or
revised standard is necessary (40 CFR
131.22). Both these provisions are used
to support this action. Although in fact
EPA did notify the States in a Federal
Register notice of April 19, 1990, and in
a letter to the Administrator of the
responsible State agency of each
potentially affected State on April 9,
1990, the Administrator is not required
in exercising the authority of section
303(c)(4) to specifically disapprove a
State's standard when exercising the
authority to promulgate Federal
standards. Historically, in eight of the
nine Federal promulgation actions
completed, the Agency based its action
on disapproval of State standards but in
the ninth instance, a criterion for
chloride in the Commonwealth of
Kentucky, there was no disapproval
involved (see 52 FR 9102, March 20,
1987).

2, Comment: Clossly related to the
above comments were others that
asserted that EPA is empowered to
promulgate Federal standards only on a
State-by-State, waterbody-by-waterbody,
pollutant-by-pollutant approach, and
that Congress did not intend that
national standards be developed. In the
same vein, it was suggested that it
would be easier for the public to
respond if each State were proposed in
a separate rule,

Response: Neither EPA nor the States
are directed by either the statute or the
implementing water quality standards
regulation to establish standards in the
manner suggested by the first comment.
EPA's implementing regulation and
policies certainly allow EPA to act in
this way but it is not required to do so.
Section 131.22(b) of the water quality
standards regulation specifically
indicates that the Administrator “* * *
may propose and promulgate a
regulation applicable to one or more
states = % A0

We do not see this action as
establishing national standards as it
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expressly limits the application of the
criteria in the final rule to the States
named in the rule, (40 CFR 131.36(a))

As explained more fully in the
preamble, water quality standards
consist of designated beneficial uses of
a State’s waters and the criteria
necessary to protect those uses. The
comment urges a watarbody-by-
waterbody approach. For purposes of
this rulemaking, EPA is presuming that
the States have adequately made such
designated use determinations for its
waters, EPA is merely adding criteria for
priority toxic Follutants on a State-by-
State basis sufficient to protect the
State’s designated uses. EPA believes its
approach accomplishes the commenters
objectives but in a more comprehensive
manner. Moreover, EPA doesn't believe
this approach is more burdensome on
dischargers in affected States. Because
permit limits are incorporated into
NPDES permits only for constituents
having a reasonable potential to exceed
State water quality standards, a
discharger does not receive a limit in its
permit unless its discharge contains the
pollutant, Thus, comprehensive criteria
coverage in water quality standards does
not translate into unnecessary permit
limits.

EPA is unpersuaded that somehow it
would have been easier or more efficient
for the public to comment on twenty-
two separate rules covering the same
issues than to deal with the issues in a
single rulemaking. It would most likely
result in EPA receiving the same type
comments on each separate rule which
would do nothing other than increase
the administrative burden to EPA and
further delay getting water quality
standards in place.

3. Comment: A comment was made
that several proposals for reauthorizing
the Clean Water Act considered by
Congress in 1991 contemplated giving
EPA authority to promulgate Federal
standards thus indicating that EPA does
not have such authority now.

Response: A response to a comment
above describes EPA’s current authority
to act under terms of the Clean Water
Act. The principal CWA reauthorization
bills considered by Congress in 1991
would neither question nor limit this
existing authority. Rather they would
alter the water quality standards
program as it now exists by providing
specific deadlines for States to act in
adopting standards based on
recommendations published by EPA
and then mandating Federal
promulgation by a date certain. Rather
than suggesting that EPA does not now
have such authority, these proposals
support EPA’s view that Congress is
becoming increasingly impatient with

the slow pece at which States adopt new
criteria recommendations issued by EPA
under section 304(a) and is willing to
consider supplementing EPA’s current
discretionary promulgation authority.

4. Comment: Several comments
suggested that EPA’s promulgation
action should be limited to the
waterbodies and pollutants reported on
the section 304(]) lists or information
contained in section 305(b) Water
Quality Inventory Reports. The basic
thrust of these comments were that such
lists, prepared by the States, contain
sufficient information neces to
identify all potential toxic problem
areas within the State. Some of these
commenters also suggested thess
limited scurces were more accurate than
the broader approach relied on in EPA's

ro .

Response: A detailed description of
the approach the Agency followed in
developing this final rule is included in
section E-2 of this preamble. As
indicated in that section, EPA used
information from a variety of sources in
determining which criteria to include in
the rule for each State. The Agency did
not rely on a single source, such as
304(1), 305(b), or any other set of
information.

Each of the data sources suggested by
the commenters are valuable tools
which serve specific purposes under the
Clean Water Act. However, as described
in section E-2, each source has
limitations either as to coverage of
waterbodies or sources of pollution,
extent of information includsed, or a
narrow focus because of their particular
purpose. Even when information from a
variety of sources is used as described
as the Agency's “strawman’’, there
remain inherent weaknesses in the
underlying data.

EPA believes there is a greater
possibility of achieving the statutory
purpose of protecting water uses by
relying on a range of available data
sources rather than selecting one or two
narrow databases. EPA believes that by
riot directing the Agency to use the
results of the other statutory sections the
commenters identified, and by use of
the “could reasonably be expected to
interfere” language, Congress directed
the Agency to be more inclusive rather
than less inclusive in the applicable
critaria coverage. Thus, EPA urged a low
threshold for inclusion of priority toxic
pollutants in the guidance transmitted
to the States.

5. Comment: One commenter argued
that EPA’s strawman systematically
overestimates the presence of priority
toxic pollutants becauss of its use of
industry wide default assumptions for
particular SIC codes. The commenter

further argues that comparisons between
the number of toxics adopted in States
who evaluated available data for toxics
and established criteria based on that
data to the results of the strawman
predictions show that a substantially
smaller number of pollutants resulted.
The commenter urged that only section -
304(1) short list pollutants should be
used for this rule.

Response: EPA’s strawman analysis
was designed to use all of the Agency's
data bases to develop candidate lists of
toxics on a State specific basis. States
were urged to use this information as a
starting point in evaluating the need for
particular priority toxic pollutants.

EPA intentionally designed the
analysis to yield a list of suspected
priority toxic poliutants that would not
understats the potential presence of
such pollutants, As noted in the

reamble, State monitoring information,

or example, as used in the section
305(b) water quality reports, is not
comprehensive in either geographic or
parametric coverage. That is the reason
EPA used the industry profile date—to
maximize the data base.

Thus, EPA was providing the States
with a listing that identified potential
toxics and where those were potentially
located. The State was encouraged to
verify the lists. EPA has not used the list
to identify pollutants for States included
in this rulemaking. Rather EPA has
viewaed the analysis as supporting its
contention that priority toxics exist in
State waters and therefore, & broad
promulgation for priority toxic
pollutants is z_ustiﬁed.

In ing for limiting the

romulgation to the section 304(1) short

ist poliutants, the commenter failed to
compare the criteria the example State
adopted in its water quality standards
versus the pollutants identified in its
section 304(1) short list. The State used
as an example placed substantially more
criteria in their standards than in their
section 304(1) short list. The reason for
this disparity is because the threshold
for inclusion in water quality standards
is much lower than for inclusion in the
section 304(1) short list.

6. Comment: EPA solicited comment
concerning the acceptability of the
review process used by EPA to
determine compliance with the Act—
this process is described in section D of
this preamble. EPA received few public
comments in response to this request,
beyond the general comment that EPA
exceeded its authority to promulgate
Federal standards, an issue addressed
earlier in this section. One view offered
was that the review process used by the
Agency makes it difficult to evaluate
whether adequate consistency was
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appiied by the Regions in evaluating
aweptabi{ity of State standards,

Response: Each State’s water quality
standards submission is different. They
require case specific review for
adequacy and consistency with
environmental and human health
requirements and statutory and
regulatory provisions. The statute
allows for State flexibility. Given thess
factors, EPA established broad guidance
parameters and Regional Offices
reviewed each submission for
consistency. EPA Headquarters staff
exercised oversight on this process to
assure appropriate inter-Regional
consistency. This process did not
produce identical standards in each
State but that is not required. All State
standards that were approved were
judged by EPA to meet the twin tests of
protection of water body uses and
scientific defensibility.

Both the criteria development and the
standards programs are iterative
programs and EPA ex&ozts to request
States to continue to s on adopting
criteria for additional toxic pollutants
and revising existing criteria in future
triennial reviews which new
information indicates is appropriate. In
no sense should States or the regulated
community assums that the task of
addressing pollution from toxics is
completed by what the States have
adopted or EPA is promulgating in the
way of criteria for toxic pollutants,

7. Comment: EPA did not propose
criteria for inclusion in State standards
when the criteria were based on
organoleptic effects. The Agency
spedﬁcafly solicited comment on this
issue. Most of the comments received
indicated that EPA was correct in not
including such criteria in the rule.
There wers several comments to the
con! indicating that such criteria
should be included because the
pollutants ars on the section 307(a) list
and EPA did issue a criteria
recommendation for the pollutant under
section 304(a), Therefore, they argue
that the requirements of section
303(c)(2)(B) epply.

Response: In the final rule, EPA has
not included criteria for pollutants
where the section 304(a) criteria
recommendation was based on
organoleptic effects. Such effects cause
tasts and odor problems which mey
increase treatment costs in drinking
water or the selection by the public of
alternative but less protective sources of
drinking water and may cause tainting
of or off flavors in fish flesh and other
edible aquatic life reducing their
marketability end resource value. EPA is
also aware that some States have
adopted such criteria in their standards.

Nonetheless, becausa section
303(c}(2)(B) focuses on taxicity of the
priority toxic pollutants, EPA believes
its rule should likewise focus on
toxicity. The 304(a) criteria documents
for these pollutants do not recommend
a criteria based on toxicity and therefore
such criteria are outside the intent of a
rule for section 303(c)(2)(B).

This decision notwithstanding, it
should be noted that the criteria based
on orgenoleptic effects still represent
the Agency’s best scientific
recommendations at this time and are
within the range of scientific
acceptability for a State’s use,

8. Comment: One commenter assertad
that EPA’s Option 3 (i.e. adoption of a
narrative standard coupled with a
translator mechanism to compute &
derived numeric limit) of its December
1988 guidancs on complying with the
Act does not meet the legal |
requirements of section 303(c)(2)(B). It
is argued that EPA should therefors
disapprove all State water quality
standards which rely solely on a
narrative “free from™ toxics water
quality standard and a translator
mechanism, A related comment is that
this translator procedure may be
appropriate as a supplement to adopting
specific numeric criteria.

Response: The legality of Option 3 is
not an issue in this rulemaking. We are
not promulgating any water quality
standards based on Option 3. Option 3
is only a potential issue in the
subsequent approval of standards for
those States which are not included in
this rule,

Neverthelsss, as noted in the
December 1988 guidance, EPA believes
the combination of a narrative standard
along with a translator mechanism as a
part of a State's water quality standards
can salisfy the substantive requirements
of the Clean Water Act. Such translators
would need to be subject to all the
State's legal and administrative
requirements for adoption of standards
plus review and either approval or
disapproval by EPA, and result in the
development of derived numeric criteria
for specific section 307(g) toxic
pollutants.

EPA'’s guidance presented several
factors that EPA expected to be
incorporated into a translator procass in
order to comply with the Act. In
essance, EPA expected that the
technical mechanism used would nesed
to be equivalent to a criteria
development protocol. That is, it would
need to include an appropriate number
of sensitive species using suitable
testing and analytical methodologies. If
established and applied correctly, EPA
has indicated that it could meet the

legal requirements of section
303(c)(2)(B). The central objective of
section 303(c)(2)(B)—establishing
chemical specific numeric limits—is
achieved by this approach. There is no
statutory bar to it and ths Agency sees
no reason not to continue to support
this approach by States.

Ultimately, EPA believes all State
toxic control programs will be
strengthened gy adoption of both
chemical specific standards and a
translator mechanism for those
gollutants whers water quality criteria

ave yet to be developed.

8. Comment: EPA invited comment on
whether to promulgate a translator
mechanism for the States in this final
rule. A translator mechanism would
enable the States to derive numeric
limits for pollutants beyond those in
this promulgation based on a State's
general narrative criterion. The Agency
received comments both supporting and
opposing this approach.

Response: While a translator
mechanism could be a valuable
supplement to State standards to deal
with toxics for which no section 304(a)
criteria recommendation is available, it
is not necessary for EPA to promulgate
a translator at this time to meet the
objectives of section 303{c)(2)(B).
Today's promulgation of chemical
specific criteria fulfills that obligation.
For that reason a translator mechanism
is not included in today’s final action.
However, EPA belisves that such a
mechanism should be available in all
States. Therefors, in revisions to the
basic water quality standards regulation,
EPA may propose a requirement for a
translator mechanism which would be
applicable to all jurisdictions included
in the standards program.

10. Comment: Comments were
received that EPA is ettempting to
establish use classifications in this rule
and that such action is a right belonging
to a Stats.

Response: The usz classifications to
which Federal criteria are applied in
this rule are the classifications .
established and defined by each State
affected by the rule. EPA is not creating
State use classifications nor assigning
use classifications to any water bodies
in this rule. In the few instances
described in Section G of this preamble,
appropriate adjustments to uses and
criteria were made a8 necessary to
accurately reflect Stats use
classifications. Further, EPA believes
the regulated community is fully aware
of the uses adopted by a State and to
which water bodies the uses apply.
Specific revisions in the rule pertaining
to State use classifications are discussed
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in subsection 6 of the Response to
Publicc(o',‘ommentiz)“ml8 Sectiotrlxl. : ;

11. Comment: Duri e pendency o
this rulemaking, several Stat%es asked if
adopting an emergency rule would be
sufficient to allow removal of the State
from the final promulgation, Several
States also indicated they should be
removed from the rule because they had
plans to adopt standards.

Hesponse: Emergency rulemaking
actions by States are not judged by EPA
as sufficient basis for removal from this
rulemaking. In most cases, State
emergency rules have a limited duration
and expire at a date certain. There is no
assurance that enforceable permanent
water quality standards would be in-
place at that time. If EPA were to allow
emergency rulemakings to be the basis
for removal from this package, given the
long delays to date by these States, there
is the strong possibility promulgation
action would have to be commenced
again by EPA in the near future. The
delays and related program disruptions
experienced by EPA have already been
too great. There has to be closure on the
standards adoption portion of our toxic
control efforts. Reliance on temporary
emergency State actions would not
produce that closure.

There is also the question of legal
vulnerability to the adoption of
emergency rules and whether the State
emergsncy rule procedures allow for
sufficient public review. Moreover, the
emergency rules adopted would have to
fully comtgly with the Act. States which
contend they should be dropped from
this rule because they now Em to adopt
standards remain in this rule because
EPA has no reasonable means of being
assured standards will be adopted as
planned. Since passage of the
amendments in 1987, many State plans
for standards adoption have not been
completed as anticipated. When Slates
complete approvable adoptions, EPA
will take timely action to remove the
promulgation as applicable to that State.

12. Comment. One commenter
asserted that States do not have the
necessary legal authority under State
law to use national water quality
standards in State permits.

Response, Without more information,
we cannot determine the precise
concerns of this commenter. However,
section 402(b) of the Clean Water Act
raquires that States approved to
administer the National Pollutant
Discharge Elimination System (NPDES)
program must have adequate authority
to issue permits which comply with any
applicable requirements of section 301
of the Act. Among those requirements
are limitations to meet water quality
standards, and the criteria promulgated

today are “* * * applicable water
quality standard(s) established pursuant
to this Act.” Section 301(b)(1)(C).

Once promulgated, Federal standards
will be the basis of all environmental
control programs designed to meet
water quality standards, States which
had inadequate criteria for toxics will
have a much mors complete basis for
determining if there are toxic
contamination problems in their waters.
If problems are identified, the State and
EPA will need to work together to see
if the sources of these problems can be
identified and controlled. The most
direct impact will be on NPDES permits
for individual point source discharges.
The permitting agency, whether it be the
State or EPA will have to determine on
a case-by-case basis whether to re-open
an individual permit or wait until a

rmit expires before introducing new

imits.

13. Commient. One commenter
described ongoing judicial and
administrative proceedings to establish
the authority oP the state to set permit
limits for dioxin by interpreting the
state’s narrative criterion using EPA’s
section 304(a) dioxin guidance. The
commenter indicated that the state has
consistently implemented its narrative
water quality criterion to control dioxin
discharges by interpreting that criterion
using EPA’s guidance. It is the
commenter’s view that if the state
prevails in the ongoing litigation, it will
effectively have a numeric criterion for
dioxin.

Response The critical flaw in the
commenter’s argument is that the State
does not have in-place an EPA-approved
numeric criterion for dioxin, or an
approved translator to generate a
numeric criteria for dioxin, Moreover,
conclusion of the litigation would not
establish an approved numeric criterion,
even if the State were to prevail. EPA
understands that States often implement
their narrative criteria by interpreting
those criteria using EPA guidance. EPA
supports this process by the States.
However, section 303(c)(2)(B) is clear
that States are to adopt numeric water
quality criteria for toxic pollutants. The
pu.rgose of this rulemaking is to finally
establish the necessary numeric toxic
criteria in all States, and only those
states with the necessary approved
nulmeric criteria are excluded from the
rule,

2. Science

The response to comments in this
subsection are included under the
following headings: (A) General
Comment, (B) Aquatic Life Criteria, and
(C) Human Health Criteria.

A. General Comments

14. Comment: Numerous comments
wers received that EPA's water quality
criteria were published as scientific
guidance and were never intended to be
used as regulatory provisions without
modification to reflect local
environmental conditions. Related
comments indicated that because the
criteria were published as guidance, the
public comment received on the draft
water quality criteria documents were
restricted since reviewers did not
anticipate their use as enforceable
limits,

Response: Water quality criteria are
published as scientific information or
guidance under section 304(a) of the Act
because that is what the Clean Water
Act specifies. EPA’s implementing
water quality standards regulation
recognizes that the section 304(a)
criteria may be used as a basis for States
to establish enforceable standards. See
40 CFR 131.11(b). To imply that the
section 304(a) criteria are merely
informational and not directly related to
establishing water quality standards
under section 303(c) is not only reading
the Act in an crabbed manner, it also
ignores 26 years of program history
which demonstrates that States
generally rely on the criteria
recommended by EPA in establishing
standards. Moreover, this rulemaking is
the process which transforms these
recommendations into enforceable
regulatory requirements for syeciﬁc
States. Any specific issues related to
establishing these criteria as applicable
to State standards could have been
raised during this rulemaking even if
the issues were raised or considered in
the earlier publication of criteria
documents.

Furthermore, although the EPA water
quality standards regulation allows
State modification of water quality
criteria to reflect local, site-specific
conditions, it is not a requirement to do
so. EPA is also not obligated to modify
criteria to reflect local environmental
conditions although ideally EPA would
consider any data submitted in support
of establishing a site-specific criterion in
determining whether site-specific
criteria would be appropriate. In
addition, EPA believes the methodology
and the extensive data base used by the
Agency results in deriving national
criteria that will be protective for most
species in virtually all waterbodies
throughout the country. (See 1985
Guidelines, page 4.)

Congress gs given substantial
credibility to the section 304(a) criteria
as well. For example, in section
301(h)(9) applicants must meet the
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section 304(a) criteria as if they were

latory.
m%};nall;}.' it should be noted that when
announcing the availability of draft and
final criteria documents, it is stated in
the EPA announcement that such
criteria may form the basis for
enforceable standards. EPA believes that
adequate notice of the uses of the
section 304(g) criteria has been provided
to the public.

15. Comment: Commenters suggested
in general that the EPA criteria are
outdated and need to be revised
extensively to reflect the latest scientific
information available before they can be
appropriately used in rulemeking, For a
few pollutants data were submitted to
substantiate this claim. (See response to
comments on specific pollutants below.)

Response: EPA does not agree with
these comments for several scientific,
programmatic, and statutory reasons.
Scientific information is constantly
evolving, Additional research is always
being done, test methods and theories
improve, and more precise analytical
methods become available. There can be
a long lag time between conducting the
research, analyzing the data, issuing the
criteria documents for review, revising
the documents, and working through
the State or Federal administrative
processes to adopt standards. There
comes a point in this process, where the.
administering agencies, both EPA and
the States, have to act using the existing
criteria recommendations based on the

methodology by which they are derived, -

and put standards into place so that
control pm%mms can be implemented to
protect the health of the public and the
environment. One basic reason why
criteria and standards is an iterative
process is to continuously evaluate and
incorporate new information. Through
this process, many of EPA’s criteria
have been updated since issuance of the
formal criteria documents.

Moreover, once standards are in
place, applications can be made through
the mathematical models used to derive
total maximum daily loads and
wasteload allocations. These
determinations are associated with the
NPDES permits process and result in
garmit limits being established that

ave sufficient latitude to adequately
account for other than major
adjustments to individual criteria
recommendations,

Finally, it must be recognized that
Federal promulgation is the end of the
process to establish water quality
standards, not the beginning. In this
case, the beginning was in 1980 when
most of the criteria and the first
generation criteria development
methodologies were issued. By 1983,

due to lack of response by the States,
EPA revised its basic water quality
standards regulation to put primary
egaﬁzmsis on the adoption of water
quality criteria and control of toxic
pollutants, This too failed to engender
adequate State response which in turn
led to the directive from Con
contained in section 303(c)(2)(B). Now,
five years later, and two after the
States should have teken action, this
final rule completes the process of
establishing the first set of
comprehensive standards for toxic
pollutants, This final Federal
gromulgation ends this current effort
ut the revision of criteria based on new
research, the revision of applicable
standards, alterations in analytical
methods, and the evolution of control
technologies will continue.

EPA asserts, as we have elsewhers in
this preamble, that the promulgation
process established under the Clean
Water Act is a process designed to bring
to closure the act of putting enforceable
standards into place as basis for
environmental control p ms
designed to protect public Ee&lth and
the environment. The promulgation

rocess is not designed or intended to

the vehicle for a reevaluation of the

scientific underpinnings of water
quality, criteria, It is also not the process
for protracting the debates about the
scientific merits of various pollutants.
That debate is essential, necessary, and
is constantly ongoing but as a separate
activity. The promulgation process
envisioned must go forward and the
Agency must make decisions based on
the available data. It is clearly a means
to end such debates and to get
environmental controls started based on
available information.

EPA believes the criteria promulgated
today are scientifically sound as they
are based upon a technically and
scientifically acceptable methodology.
Detailed descriptions of the formulation
of aquatic life criteria and human health
criteria are included in section F (1,2,
and 3). As discussed below, we have
made some revisions to the criteria
based on public comments. Our criteria
for both human health and aquatic life
provide a reasonable amount of
protection with only a small possibility
of substantial overprotection or
underprotection.

To completely review all the criteria
as some suggested would take a
minimum of several years during which
time the human health and
environmental problems associated with
the continued discharge of toxic
pollutants would worsen. There is no
predetermined result from an extended
review—some criteria might become

more stringent, some less, some might
remain the same. In the meantime, the
States that failed to comply with the Act
are rewarded for their failure. These
States have delayed while 43 of the
jurisdictions included in the program
have adopted water quality standards
for the most part relying on EPA's
section 304(a) criteria guidance.

As indicated in this preamble, we ars
currently re-examining our basic criteria
development methodology, which is a
normal course of action for the Agency
We anticipate some changes will be
made and we assume some changes in
the criteria will be made over the years.
This, however, is no reason to suspend
action now. :

16. Comment: The use of information
contained in the Agency's Integrated
Risk Information System (IRIS) to
update human health criteria was
questioned by several commenters. The
central concerns were that the
information contained in the system
was not subject to external peer-and
public review, the background
information contained in IRIS is not
readily available for review, and the
public had little chanca to review the
results of the recalculations.

Response. A detailed discussion of
the IRIS may be found in Section F-3 of
this preamble. To summarize the salient
points: (1) Reference doses and cancer
classifications are velidated by two
Agency work groups composed of senior
Agency scientists from all other proggram
offices (i.e., internal peer review), (2) the
consensus opinion for reference doses
and slope factors are then used
throughout EPA for consistent
regulation and guidance development,
(3) the data are available through the
TOXNET System maintained by NIH
and through diskettes available from the
National Technical Information Service
(NTIS), (4) the information used to
recalculate the section 304(a) criteria in
today's rule was included in the record
of this rulemaking, and (5) through the
proposal of this rule, the public had an
opportupity to review and comment on
the revised criteria, In addition, some of
the RfD values and the cancer potency
slope factors undergo public review
during rulemaking for other Agency
programs such as drinking water,
pesticides, and Superfund. Thus, EPA
believes that adequate notice about IRIS
and its use in Agency programs has
been provided to the public, at lsast as
it concerns its use in this rulemaking.

17. Commeént: Several commenters
indicated that the criteria should be
subjected to a peer and public review
process similar to that followed by the
Agency in issuing proposed criteria
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under section 405 of the Act concerning  aquatic lifs. The results from these tests

the disposal of wastewater solids. ars analyzed by mathematical
Response: The proposed regulations  procedures outlined in EPA’s criteria

for the disposal of wastewater solids methodology guidelinss. EPA human

represented the first time EPA proposed health criteria are developed from

such standards, and was the first protocols generally using toxicity

a methodology end specific criteria were studies on laboratory animals such as

proposed by EPA for wastewater solids. mice and rats. Thus, EPA’s criterie are

Therefors, the extensive review for that  effect-based without regard to chemical

proposed regulation was appropriate. analytical methods or techniques.

The situation is not the same for the Because water quality stan
criteria gromulgated in today’s rule. developed pursuant to section 303(c) of
EPA and the States have been regulating the Clean Water Act are not seli-

the discharge of poliutants into surface  enforcing, the measurement of these
waters for many years. The chemicals in a regulatory sense is
methodologies for deriving criteria for  generally in the context of an NPDES

the protaction of both human health and permit limitation. The permit issuing
aquatic life were peer and publicly authority, either a State or EPA, in
reviswed in 1980. The aquatic life conjunction with the permittee
guidelines wers revised with peerand  establishes the analytical methodology
public review in 1985, Both to be used in determining compliance
methodologies are currently being with the permit limit.

reviewed for possible revisions. As As noted in footnote 3 of this

discussed alsewhere in this saction, this Ereamble, EPA has issued guidance on
rulemaking makes use of the existing ow constituents with watsr mneality

critgria and therefore is not the most criteria specified at less than

effactive vehicle for revising either the  sensitivity of official analytical methods

methodologies or the actual criteria. (i.e., those listed in 40 CFR part 136) are
18. Comment: Several commenters established in permits.

ohjected that applying criteria as EPA’s water quality standards

standards when the criteria are below regulation at 40 CFR 131.11 requires

analytical detection limits is that criteria be adopted by States at

unreasonable becausse this may force the concentrations necessary to protect

imposition of unreasonable permit designated uses. The criteria

limits and “false positive’’ indications ~ promulgated todey meet that

of non-compliance. Others suggested requirement while EPA’s policy with
that it was not clear how dstection respect to regulatory compliance takes
limits affect permit limits and analytical sensitivity and precision into
compliance, There were also oommax;tés considerstion.

supporting EPA’s position as descri e

in the proposal. pos B. Aquatic Life

Response: In consideration of 19, Comment: A few comments
statutory requirements that water questioned the role of biological criteria
guality stmards are to be protective of  in the standards program with one
designated stream uses, EPA has commenter suggesting that establishing
determined that consideration of numeric limits is contrary to achieving
analytical detectability would not be an  the biological goals of the Clean Water
appropriate factor to consider when Act,
calculsting the water quality criteria Response: Together, chemical and

component of water quality standards.  physical characteristics and biclogical
This has been the Agency’s position integrity define the overall ecological
since the inception of the water quality mty of an aguatic ecosystem. State
standards program in 1965. atory agencies should strive to
Alihough the sensitivity of analytical  fully integrate all three approaches since
meinods are not appropriate for setting  each has its respective capabilities and
water quality criteria, they may be limitations. EPA’s position is that sach
appropriate in determining compliance  approach as represented by whole
with permit limits based water quality  effluent toxicity testing, chemical
standards. It should also be noted that ~ specific criteria, and bicassessment
by the time standards are converted into  approaches is independently l}:fplimbla
permit limitations sfter calculating total  (see Policy on Use of Biologi
maximum daily load and wastelcad Assessments and Criteria in the Water
allocations, the actual it imit mey  Quality Program, U.S. EPA, May 1991).
be in the range of stanm;nalyﬁcul A description of the integration of these
methods cited by EPA in 40 CFR part approaches along with a detailed
138, analysis of the capabilities and
EPA's criteria development methods  limitations of each spproach may be
for aquatic life are generally based on found in the Technical Support
laboratory bicassays with sensitive Document for Water Quality-based

Toxics Control, March 1891. See TSD
Section 1.5 beginning on page 20, and
references cited thersin.

20. Comment: A commenter argued
that EPA's proposed national aquatic
life criteria will be overprotective for
many surface waters because they do
not account for site-specific canditions.
At a minimum, any federal water

ity criteria must take into account
broad aquatic life categories.

Response: The development of EPA's
criteria is based on a broad aquatic life
data set. The 1985 guidslines
recommend that eight species from eight
separate families be usad in the
development of the freshwater and
saltwater criteria. While it is always
beneficial to have more data, EPA’s peer
reviewed guidelines establish that
criteria developed from this minimum
data set adequately protact aquatic
communities (1985 Guidelines, see
section III, p. 22). The apparent level of
protection ig different for each kind of
effect {acute or chronic toxicity to
animals, toxicity to plants, etc.) because
of the quality and quantity of
information. An attempt was made to
take into account such things as the
importance of the effect, the quality of
the available data, and the probable
ecological relevance of the test metheds.
The present approach to aquatic toxicity
allows conclusions to be made about the
ability of a substance to adversely affect
aquatic organisms and their uses
whenever the minimum data set are
satisfied. See also the discussion on
metals speciation in Section F-7 and the
response to comment below.

21, Comment: One commenier
assertod that EPA has incorrectly
concluded that the Section 304(a)
criteria are appropriate for most waters
because there have been few occasions
where site-specific water quality criteria
have been applied.

Hesponse: EPA's dstermination that
Section 304(a) criteria are generally
applicable is not based on a lack of site-
specific criteria modification studies as
asserted by the commenter. EPA has
condu a series of field applicability
studies to determine the correlation
between chemical specific criteria and
receiving water impacts. {Technical
Support Document for Water Quality-
based Toxics Control, March, 1991 at p.
2). These test results indicate a good
correlation between the Iaborato
concentrations and e ad fel
results, The watar quality criteria are
not threshold values. One should not
expact that once these values are
exceeded, the result is a measurable
impact on aquatic life. The aquatic life
criteria embody conservative
assumptions so that small excursions
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above the criteria will not result in approach is used by most States. Inthe  criteria maximum concentration can be
adverse impacts. The data indicate that  context of this rule it represents a obtained by simply dividing the final

if ambient water quality criteria are met, technically acceptable approach to acute values in the matrix by 2. The
organisms in the receiving water ara cover a variety of waters, and the only criteria in the matrix in today's rule
protected from adverse impacts. feasible one. (See also the responsa to were not changed from the results of tha

22. Comment: Comment was received comments for the 1980 Guidelines, Nos. respective 1980 and 1985
that EPA should clarify that the aquatic 17 and 19, 45 FR 79359, November 28, methodologies, Therefore, EPA has

life water quality criteria for care 1980.) reconsidered these aquatic life criteria at
based on the trivalent form of arsenic. In response to the second comment,  the commenter’s request and considers
Response: The arsenic criteria the scientist running the specific them to be within the acceptable range
promulgated today are applied on total  toxicity test referenced by the comment  based on uncertainties associated with
recoverable inorganic arsenic. The 1985 noted that its accuracy is only computing water quality criteria. These
arsenic criteria document is derived guaranteed for the specific water tested.  criteria are protective of aquatic life and
from data on Arsenic (III). However, However, applying these tests to other  are scientifically sound.
because there is no readily available or  waters is an acceptable approximation. The development of aquatic life
practical analytical method to quantify  (See response to public comments for criteria is a dynamic process which
the various forms of arsenic in the 1980 Guidelines, 45 FR 78359 responds to :ﬁ: influence of improved
monitoring applications for aquatic life, 79360, comment #20 and #21.) science. It is expected that this science
EPA has concluded that it is reasonable  Additionally, laboratory toxicity testing  will be constantly evolving as new
to quantify environmentsl arsenic is the most reasonable and practical way analytical techniques become available
concentrations as total recoversble to develop a database whicg is large and new studies are evaluated. To this
inorganic arsenic. (EPA Methods 208.2,  enough to develop criteria, and diverse  end, EPA is also reviewing the current
206.3, 206.4, 206.5.) enough in species, which generally methodology for developing aquatic life
In addition, EPA reevaluated the represent a Fecx r source of variability,  criteria. The current methodology will
acute and ehronic toxicity data on the ile mo:txg‘:ates have not chosento  be reviewed, and if needed, revised to
two most prevalent forms of arsenicin  perform site-specific toxicity tests, any  incorporate the latest concepts of
aquatic systems (trivalent and State may develop site specific-criteria.  aquatic toxicology.
pentavalent arsenic) in the Arsenic These criteria will be more appropriate 25. Comment: A commenter asserted
criteria document. These data show that and tailored to the site for setting that the proposed aquatic life criteria
arsenic (III) and arsenic (V) toxicity is NPDES it limits than EPA’s may be underprotective since they fail
similar for both sensitive freshwater and national criteria. Because they are to account for synergism and additivity
saltwater species. For five of the six amended water quality standards, site and fail to consider wildlife impacts.
freshwater species and all of the specific criteria are subject to EPA Response: EPA that the aquatic

saltwater species used in the arsenic review. Other than the water-sffect ratio  life criteria do not deal with
calculation where there was comparable  for metals which is promulgated today,  simultaneous exposure to more than one

information on acute and chronic State developed site specific-criteriado  pollutant. This is largely because few
toxicity, values were within a factorof  not replace lﬁ criteria promulgated in  data are available, the data which are
two or three. Certain plants, for example today’s rule unless the site specific- available do not allow for development

Selenastrum capricornutum (alge), are  criteria are approved by EPA as meeting of useful principles and there are so
45 times more sensitive to arsenic (V) the requirements of the Act and EPA many possible combinations of

than to arsenic (III). Therefors, it is amends the rule adopted today. pollutants present to prevent
reasonable to combine forms of arsenic 24, Comment: Comment was received development of appropriate guidance.
to specify the criteria. The measurement that the proposed rule includes some EPA has considered the effects of

of total recoverable arsenic has both aquatic life criteria computed usingthe  multiple toxics discharged into
toxicological and practical advantages 1980 guidelines methodology and others receiving waters. (Technical Support

and al’)&;opriately represents the aquatic were computed using the 1985 Document for Water Quality-based
life toxicities of arsenic compounds. guidelines methodology. It was asserted  Toxics Control; March 1991.) The

23. Comment: Several commenters that the simplistic approach of the 1980  studies cited in the TSD indicate that
asserted that criteria based on laboratory methodology ignores the scientific the median combined effect of a mixture

tests are overprotective when applied in improvements of the 1985 guidelines. of acutely toxic pollutants in receiving
the field. Another commenter quoted The commenter urged that these criteria  water is additive. EPA recommends,
laboratory study reports stating that the  should be updated to provide consistent that in the absence of site-specific data,

results are applicable only to the methodology and adherence to the regulatory authorities consider
particular water tested. statutory requirement of section 304(a).  combined acute toxicity to be additive.
HResponse: EPA agrees that waters Response: As the commenter noted, Thus, the combined acutely lethal

used for laboratory toxicity testing are some of the aquatic life criteria in this toxicity to fish and other aquatic
generally cleaner than many natural rule are based on 1980 guidelines. EPA  organisms is approximately the simple
systems. In cases where ambient waters  reviewed the data base for these criteria  addition of the proportional

contain constituents which alter the and determined that in general they contribution from each toxicant.

toxicity of chemicals, an increass in could not be recalculated by the 1985 However, available data do not
accuracy may be provided by rerunning idelines because of differences in data indicate additivity for chronic toxicity.
the toxicity tests in site water. (For requirements between the two EPA further recommends that chronic
example, the water-effect ratio approach  guidelines used species specific toxicity not be considered additive, and
for metals promulgated todalﬂ.) Inmost  requirements whereas the 1985 that each toxic be considered

instances, this correction will be small.  guidelines expanded this to broader individually.

(TSD, March 1991, p.2). Therefore, taxonomic categories.) EPA believes that ~ Synergism has not been demonstrated
applying the criteria values developed  the data used in the 1980 criteria to be an important factor in the toxicity
from leboratory testing provides an document are sound. As a practical of effluents. Field studies or effluent

acceptable level of accuracy, and this matter, a reasonable approximationtoa  toxicity and laboratory tests with
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specific chemicals support an inference
that synergism is a rare phenomenon.
(See TSD, pags 24.) (See also response
to comments in the 1980 Guidelines,
Comment #9, 45 FR 79358, November
28, 1980.) Theoretically, antagonism is
just as likely to occur, which might
suggest that the criteria are overly
protective in an environment exposed to
contaminant mixtures.

EPA considers the criteria, when
applied with the appropriate frequency
and duration of exposure, to adequately
protect wildlife. Three of the aquatic life
criteria in this rulemaking are based on
wildlife toxicity and exposure,
(Selenium, DDT and Polychlorinated
Biphenyls), EPA is in the process of
developing a wildlife criteria
development methodology to provide
further guidance for wildlife concerns.
Once this tool is developed, EPA will
have a method of focusing criteria on
wildlife issues.

26. Comment: Several commenters
argue that the criteria do not apply to
semi-arid ecosystems. None of the
guidance issued to date expressly
address the means to apply those
criteria to semi-arid ecosystems found
in Arizona. Ephemeral streams and
effluent dominated waters are distinct
classes of waters that should be
regulated to protect the aquatic species
that typically inhabit them.

Response: Water quality criteria are
toxicity based values, usually chemical
specific. The criteria are based on toxic
effects to a broad taxonomic group and
do not consider the types of water
bodies, such as semi-arid ecosystems,
they may be applied to. Aquatic life
criteria, when implemented as part of
water quality standards, are meant to be
protective of aquatic life. These
standards are applied to specific
waterbodies through designated uses.
For this rulemaking, EPA assumes that
States correctly define designated uses
and the specific waterbodies to which
those uses apply. EPA agrees that
ephemeral streams and effluent
dominated waters are distinct classes of
waters. If a State feels an aquatic life use
designation is appropriate for these
waterbodies, then the aquatic life
criteria will apply to protect that use. If
not, then they will not apply. EPA is not
promulgating designated uses for State
waters. EPA is only applying
appropriate aquatic life criteria to
waters that States designated for aquatic
life protection.

27. Comment: Comment was made
that EPA should allow an alternate
methodology for calculating the Final
Acute Value when dealing with small
data sets.

Response: EPA has considered
alternate methods for calculating the
Final Acute Valus (FAV). The present
methodology was developed by the
Agency’s guidelines committes,
subjected to outside peer and public
review, and is a reasonable t que,
EPA develops a Final Acute Value on as
large a data set as available, The
guidelines generally require eight
separate families for derivation of acute
values (1985 Guidelines, p. 23). EPA
considers this to be an adequate data set
for calculation of the FAV. As the data
set grows it only provides additional
confidence of the scientific basis for
calculating the Final Acute Value. The

resent methodology hes been reviewed
goth within and outside the EPA for
scientific merit. EPA considers the
present methodology to be sound. The
guidelines are presently under review.
The method suggested {’y the
commenter is relatively new, and it and
other statistical bases for criteria
development are being reviewed in the
Agency’s current effort in reviewing the
criteria development guidelines. It is
intended that the guidelines reflect the
best science and to that end EPA will
consider all aspects to continue to
provide a sound and scientifically based
methodology.

28, Comment: Comment was received
that the aquatic life criteria and
guideline methodology, contrary to
EPA'’s assertions, have not undergone
sufficient scientific peer review.

Response: EPA does not agree. The
criteria and underlying methodology
guidelines were widely distributed to
interested parties. These drafts were
made available to and thoroughly
discussed with experts within EPA,
industry, and academia. These

interactions have provided many useful *

comments and information which
greatly improved the scientific basis of
the criteria and methodologies. The
methodologies were further reviewed by
an independent Science Advisory Board
which EPA considers to constitute
external peer review. (SAB Water
Quality Criteria, A Report of the Water
Quality Criteria Subcommittee, April
1985). The SAB noted that since EPA's
initial efforts in developing water
quality criteria, the process has
undergone considerable evolution. The
SAB felt that each revision represented
a more sophisticated and realistic
approach. EPA encourages and makes
every reasonable attempt to include as
much of the scientific community as
practical in carrying out its
responsibility under the Clean Water
Act,

29. Comment: Comment was received
that EPA states in the proposal that the

methodology for developing aquatic life
criteria have been approved by the
Science Advisory Board (SAB); however
this approval was not unqualified.

Response: In its comments on EPA's
1985 guidelines, the SAB committee
noted that EPA had developed a more
scientifically sophisticated and realistic
set of guidelines. (SAB Water Quality
Criteria, A Report of the Water Quality
Criteria Subcommittee, April 1985.) It
noted approvingly that EPA considers
such issues as mode of exposure, level
of protectiveness and ecosystem
protection. It further noted that the
guidelines took advantage of advances
in recent scientific research. The report,
being a critique, did note areas where
the guidelines could be improved and
areas where additionsl research might
be helpful. Overall the SAB report was
supportive of the Agency's aquatic life
criteria development guidelines.

30. Comment: Numerous comments
were received with regard to the metals
criteria, It was noted that the draft rule
did not make clear what analytical
method was to be used for
implementation and that metals criteria
should not be interpreted in terms of
total recoverable or acid soluble metal.
It was asserted that dissolved criteria
would be more appropriate, and in
many cases effluent limits based on
dissolved metals only would be more
appropriate. Many commenters urged
that the rule should implement the
metals criteria using the site-specific
water-effect ratio, in order to target the
bioavailable fraction of pollutant.

Moreover, it was asserted that the
copper criteria document states that
organic carbon has a strong effect in
reducing copper toxicity, and that the
copper criterion should be recalculated
for waters having TOC greater than 2—-
3 mg/L. Furthermore, it was argued, the
toxicity of several metals are related to
pH, total organic carbon (TOC),
speciation, as well as the hardness.

The commenters asserted that the
criteria are overly protective when
applied to the field, and are overly
protective because they are not site-
specific.

Another commenter argued that the
criteria are underprotective because
they do not account for synergism or
additive effects,

Response: These diverse and
recurring comments have been
aggregated above because they deal in
large measure with the phenomenon
that the same metal concentration may
cause different toxicity from place to
place due to chemical differences from
place to place. In natural waters metals
may exist in a variety of dissolved and
particulate forms. As discussed
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elsewhere in the preamble, the
bioavailability and toxicity of a metal
depends strongly on its exact physica!
and chemical form. See Section F.7. It
also depends on the site-specific
chemistry of the water, and on the other
materials contained in the water.

Because of (a) the complexity of
metals speciation, (b) the v
degrees of bioavailability and toxicity of
the many forms and complexes, and (c)
the additive, synergistic, and
antagonistic influences of other
materials in the water, there is no one
chemical methed that can assure that a
unit of concentration measured in the
field would always be toxiceologically
equivelent to a unit of concentration
occurring in the laboratory toxicity tests
underlying the criteria. Consequently,
simply choosing a particular chemical
mathod (such as total recoverable matal
or dissolved metal) to measure
attainment of the metzls criteria would
not assure the appropriateness of the
criterion for the water chemistry of the
various sites at which the criteria apply.

In response to comments, EPA is
implementing the criteria in terms of
total recoverable metal while calculating
the criteria value using the water
chemistry adjustment provided by the
“water-effect ratio” procedure for
cortain metals as described and
reocmmended in its current Guidance
on Interpretation and Implementation of
Aquatic Life Criteria for Metals, May
1982, This approach takes into account,
directly, water characteristics such as
total ozganic carbon, pH, metals
speciation and hardness, as suggested
by the commenter.

The water-effect ratio approach
compares bioavailability and toxicity of
a sgeciﬁc pollutant in receiving waters
and in laboratory test waters. It involves
running toxicity tests for at least two
species, measuring LC50s for the
pollutant using (a) the local receivin,
water collected from the site whers the
criterion is being implemented, and (b)
laboratory toxicity testing water made
compareble to the site water in terms of
chemical hardness. Because the water-
effect ratio procedure, described in the
above referenced guidance, provides a
biological measure of differences in
water chemistry, the ratic between site
water and lab water LC50s is used to
adjust the national acute and chronic
criteria to site-specific values.

Because the water-effect ratio is a
comprehensive measure of differences
in bioavailability and toxicity, including
the differences between dissolved end
particulate bioavailability, it will
phroduce almora approprtilt:te criterion
than simply expressing the criteria as
dissolvacr m:l:I Some metals, such as

copper and silver, can exist in a variety
of dissolved forms that differ greatly in
toxicity. The water-effect ratio is the
best procedure EPA currently has for
measuring such differences.

The water-effect ratio is also a
reasonable method now available for
accounting for synergistic and additive
sffects of pollutants, Regardless of
whether a value less than or greater than
ons is measured for the water-effect
ratio, synergistic and additive effects of
other pollutants in the site water are
working against the antagonistic effects
of any metal binding agents present.

EPA recognizes that the
comprehensive qualities of the water-
effoct ratio do come at a cost. The

rocedure will yield results that are

ocally the most appropriate, but it is
more difficult and expensive than a
purely chemical approach.
Consequently, performing such an
analysis is not mandatory. In the
absence of acceptabls data, the rule
assigns the ratio a value of 1.0, which
yields no change in the national criteria.
The rule also stipulates that the water-
effect ratio cannot be set at a value
different than 1.0 unless such value
protects the water body from the toxic
effects of the pollutant, and is derived
from suitable tests on samples
appropriately representativs of the
water body. Consequently,
inadequacies, uncertainties, or
ambiguities in the data will also result
in the water-effect ratio being set at 1.0.

The type of specific data needed to
implement the method is described in
guidance: The 1992 Guidance on
Interpretation and Implementation of
Aquatic Life Criteria for Metals, and the
1983 Water Quality Standards
Handbook. As discussed in Section 7 of
the preamble, EPA is currently
developing more specific procedures
and methods to assist States in
implementing the water-effect ratio
approach.

31, Comment: A commenter asserted
that laboratory tests using artificial
testing conditions have little or no
direct applicability to actual discharges
and receiving water situations, therefore
the criteria are overprotective.

Response: Laboratory tests are not
conducted in pure water and pollutants
are not solely in a free ionic form
(complexed by nothing but water). (For
example, laboratory waters are
described in some detail in various
standard protocols for doing toxicity
testing, e.g., American Society for
Testing Materials (ASTM), Standard
E729, “Practice for Conducting Acute
Toxicity Tests with Fishes,
Macroinvertebrates and Amphibians."’)
Laboratory waters have low, but still

significant, levels of organic carbon and
suspended particles that are in the range
of a significant number of receiving
waters. In the case of heavy metals, for
example, certain particulate forms may
be paruallé]bioavailable and particulate
forms in effluents may become
dissolved efter discharge into receiving
waters. It is not appropriate to attribute
toxicity solely to a particular form of
metal: This has never been clearly
demonstrated for any metal, being only
questionably inferred under very
restrictive conditions. (See response to
public comment for the 1980
Guidelines, comment nos. 17, 19 & 20;
45 FR 79359.)

Because water quality criteria are
derived to be protective in almost all
situations, they may be overprotective
in some situations, Moreover, site water
effects may be most prevalent for heavy
metals, this rule thus provides for site-
specific determination of criteria values
for metals based on local water-effect
ratios,

32. Comment: EPA’s aguatic life
criteria for metals do not take into
account the effect that water chemistry
and metals speciation has on toxicity.
EPA should withdraw criteria (such as
zinc and copper), and provide criteria
that vary with pH, total organic carbon
(TOC), and other factors that affect
speciation and toxicity.

Response: While it is true that
speciation and site water chemistry can
modulate toxicity and that the national
criteria do not account for most of these
factors, we do not agree with the
comment that we should withdraw the
criteria. There is inadequate data on
enough species and conditions to adjust
for all important factors in the national
criteria, although current work is trying
to address this situation, However, this
uncertainty is insufficient reason to not
issue and apply criteria; criteria are
sufficiently applicable without
modification to most receiving waters
and can be a%propriately adjusted for
other waters by the water-effect ratio
approach. The purpose of water effect
calculation is to provide a means for
setting the value appropriate for the site-
specific water chemistry, where
sufficient data are available. By
providing for such a calculation in the
rule, the criteria thereby appropriately
incorporate such factors.

33. Comment: EPA's aquatic life
criteria do not take into account
acclimation. As a result, the critena are
overly protective.

Response: Acclimation is the ability
of organisms to tolerate higher
concentrations or pollutants or other
conditions, developed through an
exposure to such chemical or condition
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without apparent adverse effects. today’s rule. USGS has not toxicants. The most important
Studies with fish have not documented  ascertained quality of its selenium and  consideration in establishing duration
large changes in sensitivity because of  silver data. Moreover, EPA has reviewed criteria is how long the exposure
acclimation effects, the typical factor the data used in establishing the EPA concentrations can e the criterion
being about two. Furthermore, metals criteria and does not believe without affecting the endpoint of the
significant changes have usually been these criteria are affected by the test (e.g., survival, growth or
reported under very restrictive and analytical problems noted by USGS. reproduction). EPA believes 4 days
unusual exposure conditions—a (Erickson, 1992, personal should be fully protective even for the
prolonged exposure in a narrow communication, in EPA's record). fastest acting toxicants.
concentration range near chronic To assure the reliability of the data in The approach of Mancini (or similar
toxicity values followed by a sharp rise  the lower micro per liter range, modeling cited in Chapter 2 of EPA’s
to acutely toxic concentrations. priority toxic pollutant metals should be Technical Support Document) is
Acclimation of individuals under most  sampled and analyzed using protocols  certainly a promising one for
exposure conditions would be lessand  that involve ultra-clean reagents, ultra-  establishing averaging periods. It and
does not persist for long once exposures clean Teflon or polyethylene labware, similar methods are being evaluated for
drop significantly below toxic levels. To and ultra-clean laboratory incorporation as options into new water
try to account for such conditions in environments. quality criteria guidelines. However, the
nationally applicable criteria is not EPA is not aware of reliable an cal validity and applicability of these
feasible. Adaptation of populations can ~ data showing excursion of aquatic fe methods are still not completely
occur dus to natural selection, but is not  criteria by natural background resolved. Applying Mancini's model to
well described; in any event, it cannot  concentrations of the metals covered by available toxicity data forces an analyst
be accounted for in any generally this rule. to immediately deal with problems of
applied presumptive standard but only 35. Comment: Commenters asserted  delayed mortality and limitations on
documented on a site specific basis. that the acute and chronic averaging observation times. The fit of the model
34. Comment: Several commenters periods are unnecessarily restrictive, to data is also only approximate and
asserted that the metals criteria are and were set in an arbitrary manner. As  requires professional judgment in
below natural background levels, as the acute criteria are derived from 48—  appropriately applying it.
shown by EPA’s own studies. Thus, 96 hour tests, the EPA’s one-hour gecause or such considerations, EPA's
such criteria are overprotective and averaging period for acute criteria current approach remains reasonably
invalid. ; cannot be correct. As the chronic protective and is therefore appropriate,
Response: EPA studies which criteria are derived from 30-360 day 36. Comment: Commenters asserted
examine USGS dats, appear to indicate  tests, the EPA’s four-day period for that the three-year return intervel is too
that the natural background chronic criteria cannot be correct. stringent for marginal excursions of
concentrations in undisturbed Pollutant specific averaging periods water quality criteria. As & result the
watersheds at times exceed the criteria =~ should be usad, based on the latest criteria are overprotective. It is argued
for copper, lead, zinc, iron, and scientific information, including the that: EPA’s Technical Support
aluminum. However, recent work by 1983 work of Mancini (Water Res. 17 Document has cited information on
USGS and by others (for example, 1355), which dealt with the effects of recovery from severe or catastrophic
Windom et al. in Environ. Sci. Technol. time varying concentrations. acute stresses as the basis for its
Vol, 25, 1137) indicates that much of Response: The quality of ambient recommended return interval for both
this data, that is the copper, lead, and water typically varies in response to acute and chronic criteria; EPA's
zinc data, are not valid, The measured variations in effluent quality, stream criteria, however, are intended to avoid
concentrations of these metals are flow, and other factors. Organisms in even slight stresses; and cites on EPA
largely artifacts of external the receiving water are not experiencing draft staff analysis showing that a three-
contamination of the sample during essentially constant exposure as in year return interval for slight excursions
collection and processing, At thistime  laboratory bioassays, but fluctuating results in a billion-year return interval
USGS has suspended collecting data on  exposures which may include short for a severe stress.
these metals nationwide, until improved periods of high concentrations Response: EPA is promulgating its
methods can be implemented in their potentially causing adverse effects. proposed general rules of applicability
central laboratories. EPA's criteria formulations therefore (40 CFR 131.36(c)(2)) for the return
EPA notes that USGS generates a large  include an exposure period for interval based on guidance contained in
portion of the data available for the concentration averaging which must be  chapter 2 and appendix D of the TSD.
nation’s ambient waters, and that the sufficiently short to limit elevated As discussed in the TSD, EPA expects
federally approved protocols are used concentrations that might cause harm to  thé three-year return interval to provide
by a variety of other agencies that aquatic life, “a very high degree of protection” (TSD
collect ambient data. Consequently, it e 1-hour average exposure for the  at page 36). The three-year return
appears likely that many waters may be  criteria maximum concentration (CMC)  interval approximates the same degree
improperly determined not to be was derived to protect against the effects of protection as a once-in-ten-year
attaining the metals criteria. of fast acting toxicants like ammonia seven-day average low flow design
Based on USGS resul}ﬂ. the data for and cyanide. Thus, short-term spike condition (7Q10), the use of which has
the metals on the priority toxic increases in certain of these toxicants historical precedent and is in many
pollutant list most likely to be affected have been observed to cause toxic State water quality standards. (Id.)
by external contamination are arsenic,  effects. (See 1991 Technical Support Given the state of the science, and the
beryllium, cadmium, copper, mercury,  Document, appendix D.) limitations of available data, EPA as a
lead, and zinc. The nickel data is The 4-day averaging period for the matter of policy, takes the position that
unlikely to be affected. USGS suspects  criteria continuous concentration (CCC) it should assure adequate protection and
that filtering artifacts, rather than is based on the shortest duration in takes a conservative approach, This
contamination, may produce anomalies  which chronic effects are sometimes policy is also consistent with and
in dissolved data for other metals notin  observed for certain species and recognizes historic program practices
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and procedures used by both the
Agency and the States in implementin
the water quality standards and relate
implementation programs. (Guidelines
for Developing or Revising Water
Quality Standards, April 1973, p.7.)

The draft EPA staff analysis referred
to by the commenter was prepared
solely as background information for
discussions by the committee revie
the methodological guidelines. EPA
aeither confirms or rejects the
calculations.

37. Comment: The Guidelines
indicate that criteria may be derived
using data that have not undergone
formal peer review, but the Guidelines
do not offer meaningful guidance to
determine the acceptability of test
results. Inappropriate data are used to
derive criteria.

Response: Toxicity tests methods
have changed over time to improve
precision and accuracy. This requires
use of judgment in evaluation of test
acceptability and results. EPA utilizes
the Guidselines and professional
judgment to reject unacceptable data
(see Unused Data sections of Criteria
Documents), Reservations about data are
considered when judging acceptability
of results in the context of criteria
development. EPA also receives public
comments on the criteria documents.

EPA's criteria for accepting or
rejecting data do not depend on whether
the data were published in peer-
reviewed journals. The guidance
provided in the 1985 Guidelines is
predicated on more explicit review
considerations than may be provided by
most publishers of peer-reviswed
journals addressing toxicity tests with
aquatic organisms, EPA has observed
that the public comments have also
raised spacific technical issues
regarding the validity of peer-reviewed
results,

Occasionally valuses in publications
are not used because they are not
biologically important or statistically
different. In addition, recalculation of
authors raw data may occur. This is part
of the judgment required by criteria
document preparers.

All published and unpublished
refersnces cited in aquatic life criteria
documents are on file at EPA’s Dulu
or Narragansett laboratories. '

38. Comment: A commenter asserted
that ane’vsis indicates that databases
that have tew genus mean acute valves
(GMAVs) produce significantly more
restrictive final acute valves (FAVs).
The commenter asserts that EPA needs
to increase the size of such databases to
avoid promulgation of excessively
restrictive water quality criteria.

Response: This comment summarizes
hypothetical calculations in which the
effect of the number of tested genera on
the FAV were examined. It concludes
that because the FAV changes as this
number changes, the database size is
insufficient.

EPA disagrees with the commenter’s
interpretation of the analysis. The
commenter studied the effect of
database size by the
insensitive species while keeping the
four most sensitive species the same
(Commenter number 133, Appendix A.,
page 26). It is therefore quite expacted
and proper that the FAV would change
as indicated. The FAV is designed to
protect the fifth percentile in tha
sensitivity of organisms (see 1985
Guidelines, section IV, p, 26) (also 50
FR 30784, at pg. 30784; July 29, 1885).
Using availabge suitable tests as
representative of the species that are to
be protected is the most reasonable
feasible approach to sstablishing criteria
values. If the sampls size is 8, the four
most sensitive values must be
considered representativa of half of the
species that are to be protected and the
filth percentile would be expected to be
somewhat below the lowest value. If the
sample siza is 32, the four most
sensitive values are representative of the
lowsst 12.5% of the species and the fifh
percentile would be expected to be near
the middle of these values. And it is not
just the fifth percentile that is expected
to change but the entire distribution—
for a sample size of 8 the mean will be
near the highest of the four most
sensitive values; for a sample size of 32
the mean would be far above the tour
most sensitive values (near the sixteenth
most sensitive valus).

Therefors, the response of the FAV
cited in this comment is fully expected
and appropriate; it in no way indicates
a deficiency in the procedurs or the
database requirements. Similarly, the
response of the FAV cited in site-
specific calculations is also reasonable.
Ii site calculations are based on fewer
species and if these species tend to be
more sensitive on average than the total

* dataset, the FAV should be lower.

38. Comment: A comment was
received that most of the data used to
derive the criteria were not developed
for that purposs.

Response: The reason a toxicity test
was originally conducted is not
important. If the data are considered to
be pertinent, of acceptable quality, and
meet our protocols and other data
requirements in the 1985 Guidslines,
they should be used in the derivation of
water quality criteria. Moreover, as
stated in the 1985 Guidlinss, p. 26,
“confidence in a criterion usually

increases as the amount of pertinent
data increases.”

40. Comment: A commenter asserted
that since EPA has acknowledged that
species can exhibit a significant
substance tolerance range and inter-
lsboratory variability, the databases for
many of the criteria must be
significantly improved before they can
be considered suitable for use in the
proemulgation of water quality
standarss The commenter cited
Schimmel, S.C., 1981. Results:
Interlaboratory Comparison—Acute
Toxicity Tests Using Estuarine

anisms (EPA--600/4-81-001).

esponse: Inter- and intra-laboratory
variation is expected and unaveidable.
Variation that causes imprecision is
undesirable, but is not nearly as
undesirable as is error that causes bias
(Lemks, A.E.; 1981; Inter-Laborstory
Acute Testing; EPA 600/3-87-005).
More data are always desirable, and
EPA welcomes the submission of
additional high quality pertinent data,
whether or not they have been pesr-
reviewed. The guidelines for deriving
water quality criteria for aquatic life
specify minimum data requirements
that are intended to ensure reasonable
confidence in the appropriateness of the
resulting criteria.

The Science Advisory Board review
referenced earlier at comment 29
accepted the EPA aquatic lifs 1885
Guidslines which permit the use of a
single test to fulfill the minimum data
base requirement, The results citad by
the commenter when referring to a
study conducted by Schimmal, 1981,
were used by the Agency in developing
the revised aquatic life guidslines in
1985. The guidelines specifically allow
the use of a single-species test to fulfill
the requirement for a spacies mean
acute valus. (1985 Guidelines, p. 28.)

41, Comment: A commenter asserted
that very few of the studies used to
develop the criteria cited any
assessment of precision or accuracy and
there was no standardization of testing
protocols, Consequenily, the commenter
believes that the data are inadequate for
the promulgation of water quality
standards; and that only data from
current testing protocols should ba
used.

Response: Thers is no way to fully
assess the accuracy of a toxicity test
because the “real” toxicity of the test
matarial cannot be known. Various lines
of evidence including results of toxicity
tests and correlations between species
and between test materials can help
increase confidence in an estimate of
toxicity. Studies of inter- and intra-
laboratory variation are conducted to
allow assessments of precision. Very
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few, if any, studies are perfect, even if
they exactly followed a “‘current testing
protocol”; the acceptability of eech
study must be judged individually.
Studies that follow approved
methodology are more likely to be high
E:Jality. but some are not; some studies

at deviate from epproved
methodology do provide ussful
information.

42, Comment: A commenter suggested
that EPA provided no data to support its
contention that acute-chronic ratios are
similar in fresh and salt water.

Response: As quoted by the
commenter, the 1985 Guidelines, p. 15,
states that “When data are available to
indicate that these ratios and factors are
probebly similar, they are used
interchangeably.” The guidelines do not
contend that acute-chronic ratios are
similar; the guidelines state thet the
ratios should be considered similar only
when data are available to support the
decision of similarity. Ratios are usually
considered to be dissimilar if the range
is greater than a factor of 10 (1985
Guidelines, p. 45).

43. Comment: A commenter asserted
that EPA should establish a separate
warm-water cadmium criterion, because
the national criterion is set based on
rainbow trout, a cold-water fish.

Response: The commenter
misconstrues EPA’s criteria
development protocol. EPA’s aquatic
lifa guidelines require data for the
family Salmonidae as one of the
minimum eight species required to
calculate a weater quality criterion (1985
Guidslines, Section III, p. 23), EPA did
not base its criteria for cadmium solely
cn rainbow trout data. (Rainbow trout is
a member of the family Salmonidas.)
EPA used this data to meet one of the
requirements for tested species required
by the guidelines (Ambiant Water
Quality Criteria for Cadmium-1984,
Table 2, p. &). Moraover, a review of
toxicity data in EPA’s criteria document
does not indicate that the sensitivities of
so-called coldwater for warmwater
species differ significantly (Ambient
Water Quality Criteria for Cadmium-
1984, Table 2, pp. 46—47). EPA had no
scientific basis to develop separate
cadmium criteria based on the division
of aquatic species into coldwater or
warmwater types.

44, Comment; A commenter argned
that because EPA did not follow its own
Guidelines, EPA should withdraw the
lead criteria document, update and
complete the species database, and
recalculate an appropriate freshwater
lead criterion.

Response: EPA recognizes that the
lsad criterion is based on seven rather
than eight freshwater acuta tests as

recommended in the aquatic life
guidelines. EPA has determined that the
criteria are valid and that an additional
test would not cause a sufficiently large
change in the criteria (in the
computation formula [see ﬁg 97,
appendix 2 of the Aquatic

Guidelines] increasing N, the number of
species tested, by one with an LC50
value that is higher than the four most
sansitive valués only increases the acute
criterion from 34 to 37 pg/l, ata
hardness of 50). (See Memorandum to
the Record, Kennard Potts, March 12,
1992.) This change does not warrant
withdrawing the current criteria. This
decision to establish the criterion based
on seven tests is consistent with Section
12—Final Review, paragraph B, page 57
of the Guidslines, which allow “On the
basis of all available pertinent
laboratory and field information,
determine if the criterion is consistent
with sound scientific evidence. If it is
not, another criterion, either higher or
lower, should be derived usin,
appropriate modifications of these
Guidelines.”

45. Comment: A commenter asserted
that there is a significant error in the
lead saltwater acute database, and it has
implications on the validity (or lack
thersof) of the saltwater acute-chronic
ratio for lead.

Response: EPA ized the error in
the ambient water quality criteria
document for lead in the genus mean
acute value (GMAV) for Fundulus and
corrected that error in the criteria matrix
included in the proposed rule. The
result of this correction was to incrssse
the criteria maximum concentration
(CMC]) to 220 pg/l end criteria
conltinuous concentration (CCC) to 8.5

/1.
ug‘!’he usa of the acute-chronic ratio
(ACR) of 51.28 for lead is reasonable,
given the available information (see p. 9,
Ambient Water Quality Criteria for
Lead). The GMAYV for Mysidopsis
included in the criteria document for
lead (p. 26), is ranked 7th of the 11
genera tosted for lead toxicity.
Therefore, Mysidopsis might be
considered among the less sensitive
genera as suggested by the commenter.
However, the GMAV for Mysidopsis is
less than 10 times the value for Mytilus
suggesting the acute sensitivities of two
genera are not greatly different. (Ibid.)

Other factors are more important than
species sensitivity in selecting the final
acute to chronic ratio (FACR) for lead,
EPA did not believe that the data from
chronic tests with freshwater species
clearly demonstrated that acute-chronic
ratios changed with acute sensitivity for
the following reason. Acute values for
the copepod (Acartia), amphipod

(Ampelisca) and dungeness crab
(Cancer) are within a factor of less than
2 times the value for Mytilus. EPA then
assumed that the ratio was not related
to acute sansitivity. Even if an ACR of
2.0 could be justified for larval molluscs
and lead, this value should not be
appliad to crustaceans when an
experimentally derived value for
Mysidopsis and Daphnia are availsble.
See Table 3, Ambient Watsr Quality
Criteria for Lead.

The commenter felt EPA was
inconsistent in its use of ACR velues
from toxicity tests and the ACR of 2.0,
when the maost acutely sensitive
organism is larval molluscs. EPA used
acute-chronic ratios from toxicity tests
for lead and silver and the value of 2.0
for copper (see ambient water quality
criteria documents for lead amcl‘ capper,
and the draft water quality criteria
document for silver, 55 FR 19988, May
14, 1990. The reason experimental ACR
values were selected for lead instead of
the value of 2.0 are described above.

48. Commnent: A commenter suggested
that the saltwater silver criterion is not
valid and submitted test resulis to
support this claim,

esponse: Some of the data presented
by the commenter (Number 80) to show
problems in the silver data base actually
suf:ports its validity. Acute and chronic
values for Mysidopsis are within the
range reported by others, Silver’s acute
toxicity to shespshead minnows is at
silver’s solubility. This probably
accounts for the large range in reported
silver toxicity. For thesa species onl
flow-through tests with measured silver
concentrations wers used. The data
submitied in the public comment did
not include information on the test
conditions, and would not be used in
criteria derivation without that
information. See Ambient Water Quality
Criteria Document for Silver, 1980; sea
also draft criteria document referenced
in 55 FR 19988, May 14, 1990.

Results from silver tests from Cardin
(1986) where control mortalities
exceeded 10% were not used. In tests
with copepods and larval silversides
and flounder, control mortality of <20%
is judged acceptable by those who
conduct tests with fragile life stages of
these species. Control survival
requirements for chronic tests (ASTM
protocol) are more liberel than those for
acute tasts.

EPA's rapid chronic toxicity protocols
are not appropriate test methods for
deriving chronic values for water
quality criteria derivation because they
are not true chronic tests. Only early
life-stage tests with fish and partial and
entirs life-cycls tests with fishes and
invertebrates are acceptable as previded
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for in the 1985 Guidelines, section VI,
part E, pages 37-39.

47. Comment: Comment was received
that the proposed silver numeric
stan should be revised to apply to
the froe silver ion, The commentar
asserted that available information
demonstrates that only the free silver
ion is highly toxic te aquatic organisms
while most other common forms of
silver, whether soluble or inscluble, are
several orders of magnitude less toxic.

Response: It would be appropriate to
interpret the criterion in terms of the
free silver ion only if all the silver that
was included in the measured or
nominal concentrations of silver in the
pertinent toxicity tests would have been
measured as free-silver ion. Some gilver
would be complexed by such things as
chloride, hydroxide, or carbonate in
acute toxicity tests. Moreover, ths
feeding of the organisms in the chronic
tests would result in complexation of at
least some silver. This has been
postulated as the explanation as to why
(a) the addition of food to an acute
toxicity test raises the EC50 for
daphnids and (b) silver has appeared to
be more toxic to daphnids in some acute
toxicity tests than in comparable
chronic tests. Absent a criterion that
correctly applies to the free silver ion,
the water-effect ratio procedure
incorporated into today's rule is an
appropriate means to deal with
differences in toxicity caused by silver
speciation.

48. Comment: A comment was made
that the numeric silver standards should
not be proposed until EPA's May 14,
1990 proposed revisions to the current
ambient silver water quality criteria are
finalized to reflect comments about the
current science as submitted for the
record of that proposal.

Hesponse: EPA agrees with some of
the comments on the May 14, 1990
proposed silver criteria. As a result,
additional testing is planned and a
revised document for silver will be
prepared, but this is not anticipated in
the near future. With this rule, EPA is

romulgating its 1980 criteria for silver,

use the Agency believes the criteria

is protective and within the acceptable
range based on uncertainties associated
with deriving water quality criteria. In
addition, the water-effect ratio
promulgated in this rule offers
development of appropriate site-specific
criteria.

49. Comment: A commenter asserted
that in the studies of Calabrese and
Nelson 1974, Calabrese et el. 1973, and
Coglianese 1982, the properties of the
dilution water significantly affected the
metals toxicity.

Response: EPA egrees that there may
be differences in metals toxicity
between lgboratory test waters and
ambient waters. For this reason, EPA
has incorporated use of water-effect
ratios in this rule {see Section F-7 of
this preamble and an earlier response to
public comment).

50. Comment: A comment was made
that EPA should not use the metals
toxicity data from Dinnel et al. 1883,
who were evaluating alternative
conditions in order to refine the testing
protocol.

Reponse: EPA disagrees. Valid
toxicity data can come from tests used
to develop test methedologies and EPA
determined that the Dinnel, et al.
toxicity data was valid toxicity data. For
example, ses draft Ambient Water
Quality Criteria for Silver, September
24, 1987,

51. Comment: A commenter argued
that the metals toxicity data from Eisler
1977 are not valid because they involve
188-hour static tests. The currently
recommended maximum duration for
such tests is 48 hours.

Reponse: EPA disagrees. Most values
reported in criteria documents are 96-
hour LC50s for adult clams. EPA
considers the Eisler data to be from
valid and reliable tests even though they
were based on other than 96-hour tests.

52. Comment: Comment was received
that the 20-25 degree Celsius
temperatures and 12:12 hour light cycle
used to obtain the metals toxicity data
of Lussier 1985, do not match current
mysid protocol’s 26-27 degree Celsius
temperature and 16 hour light:8 hour
dark light cycle.

Hesponse: The submitted comments
provided no data to show the effect of
temperature or lighting on the chronic
value. EPA does not consider Lussier’s
results to be artifacts because test
conditions duplicate conditions found
in nature,

53. Comment: The zinc and
chromium toxicity data of Nelson 1972
should not be used because it involves
an endpoint not recognized by EPA
apEroved protocols.

eponse: EPA disagrees. The test
endpoint (the development of a hinge
after 48 hours) is the same as that of the
American Society for Testing Materials
(ASTM), which is a standard,
recognized protocol.

C. Human Health Criteria

The guideline references in the sub-
section refer to Guidelines and
Methodology Used in the Preparation of
Health Effect Assessment Chapters of
the Consent Decree Water Quality
Criteria Documents, 45 FR 78347,
November 28, 1980. The short reference

in this sub-section is “‘the 1880
Guidelines."”

54. Comment: A comment was
received that use of the harmonic mean
flow is a new technique and is not
consistent with the way sampling is in
fact done.

Response. Harmonic mean flow
determinations have been adoFted
because the underlying hydrology
support this analytical procedure. Such
flows are applied only to human heslth
criteria where human exposure is
expected over a long period of time. It
is derived by analyzing the pollutant
mass & consumer woufd received by, for
example, consuming a uniform amount
of water everyday from a natural
waterbody receiving a uniform mass
loading of a pollutant.

Theoretical development as shown in
the reference cited in footnote 2 of the
preamble of the proposed rule (56 FR
58438) demonstrates that actual human
exposurs is best ascertained by using
harmonic mean flow to account for
concentration variation in computing
the actual exposure to a pollutant.

55. Comment: The exposure
assumptions used by EPA in developing
human health criteria do not account for
the variability of the population nor the
consideration of exposure to more than
one chemical and more than one
exposure route.

esponse: The EPA assumed exposure
model was based on estimates or
measures of national norms (see
preamble discussion on human health
criteria, Section F-3 and 1980
Guidelines, 45 FR 79347. Nov. 28,
1980). EPA has suggested in these and
other documents that States select more
appropriate fish and other aquatic life
consumption rates for local populations,
Some States have done so.

EPA's risk calculations aim to protect
individuals exposed &t an average level
(Ibid). Thus, EPA does the calculation
for average daily consumption of 2 liters
of water and 6.5 grams of aquatic life for
a 70 kg size individual over a 70-year
lifetime. Then the Agency selects a
conservative risk level (e.g., 10~ or 10~%)
for such an average person.

People who do not fit this norm are
subjected to more or less exposure to the
pollutants of concern. For example,
assuming a criterion based on a 107 risk
level, a person who consumes 65 grams
of contaminated aquatic life per day
from ambient water at the criterion level
would be protected at the 1073 risk level,
still well within EPA's desired risk

!}!ﬁe effects of multiple toxicants is a
more difficult problem. The science of
toxicology has not developed generic
ways to combine multiple risks. For
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specific chemicals, analysis would focus
on whether the same organ and mode of
toxicity were implicated. For example,
it may be more significant if two
chemicals both caused liver cancer as
compared with a situation where one
chemical was carcinogenic and the
other caused other systemic effects.
Thus, a case-by-case approach is
currently the only feasible approach
available.

EPA has clearly delineated the human
health models it uses. That is, one for
systemic toxicity and one for
carcinogenicity. The Agency's accepted
factors are available in the Integrated
Risk Information System (IRIS) and in
the section 304(a) water quality criteria
documents, and in the 1980 Guidelines,
page 79353. Locally specific risk can be
estimated using the readily available
information based on monitoring data
for local public water supplies or fish
tissue analysis for specific chemicals.

However, in a rule affecting large
areas of the country, EPA’s view is that
it should focus on the average exposure,
as a protective basis for this rule. States
may take subsequent action to provide
the means to account for specific cases.
This rule attains that goal.

56. Comment: Since EPA is
undertaking a dioxin reassessment, it
should not be included in this rule,

Response: We believe there are sound

reasons for prooeed1111' S to promulgate
dioxin criteria. First, the dioxin criteria
are within the range of scientific
defensibility. EPA’s action will also
encourage and support the fourteen
States now considering adopting a
dioxin criterion to complete their
action. Most of those States are relying
on the same data used by EPA to derive
its criterion. Individual Control
Strategies developed under section
304(l) of the Act contain limits on
dioxin as appropriate, so there will be
no immediate impact from this
promulgation. It is too early in the
process of scientific reassessment to
support major changes in either the
substance or timing of regulatory
decisions related to dioxin.

It should also be pointed out that 42
states and territories have adopted
criteria or translator procedures for
dioxin; EPA approved 40 of those
actions.

57. Comment: Several commenters
raised questions concerning the
methodology used to develop the
human health criteria, Some stated that
the CWA methodology did not reflect
changes in risk assessment and therefore
was obsolete. Some commenters noted
the differences between the risk ranges
under the CWA and the SDWA and
argued that the acceptable range of

cancer risk should be the same under
both statutes, Several commenters
discussed specific contaminants and
argued that the regulatory levels under
the CWA and SDWA should be the
same. One commenter provided a list of
contaminants where drinking water
standards were more t than the
proposed criteria and urged that criteria
should be established equal to drinking
water MCLs,

Response: EPA has developed risk
assessment methodologies to protect
human health from contaminants in
drinking water and ambient waters.
Although there are some differences in
the methodologies, both are
scientifically defensible, Both
methodologies stem from Agency risk
assessment values for noncancer e
(the Reference Dose or Rfd) and for
cancer effects (the cancer potency factor,
31'). See Water Quality Criteria

ocuments (the 1980 Guidelines), 45 FR
793180 (November 28, 1980) and 56 FR
3526 (January 30, 1991) (SDWA Phase Il

lations).
oth methodologies follow the

Agency's Guidelines for Carcinogen
Risk Assessment (the Cancer
Guidelines). 51 FR 33992 (September
24, 1986), Under both programs, the
Agency takes the position that there is
no threshold for carcinogenic effect
unless thers is convincing evidence to
the contrary. Both programs therefore
recommend that contaminant
concentration for carcinogens should be
zero based on this ‘“no threshold”
presumption. See SDWA Phase II
regulations at 56 FR 3533 and the 1980
Guidelines at 45 FR 79324,

The nature of the human exposure to
contaminants is somewhat different in
the two programs, and the essumptions
used in the methodologies reflect those
differences. Under the SDWA, it is
protection from exposure to
contaminants in drinking water that is
the concern. The maximum
contaminant level goals (MCLGs) reflect
the level of contamination where “no
known or anticipated adverse effects on
the health of persons occurs and which
allows an adequate margin of safety.” 42
u.s.C. 3003—?&:)(4). For those
contaminants that are not suspected of
posing carcinogenic risk for drinking
water, the Agency bases the MCLG on
noncancer effects and adjusts the RfD to
reflect drinking water consumption of
an average of two liters of tap water per
day by a 70 kg adult. This value is
further adjusted by exposure
assumptions; the key assumption in the
drinking water program is that
significant exposure to a contaminant
comes from sources other than drinking
water (e.g., ingestion of food,

inhalation), andit is prudent to allow
for the contingency tgat other exposure
may occur. While EPA uses actual
exposure data where they are available,
the Agency assumes, as a default
position, that drinking water contributes
20%-80% of the total exposure to a
contaminant, 56 FR 3532, MCLs can
also be adjusted for non-health reasons,
such as treatability and detectability.

Under CWA section 304(a), EPA
developed human health criteria to
protect for exposure to ambient water
contaminants, In this case, exposure
comes from ingestion of surface water
and consumption of aquatic organisms
which are assumed to have
bioconcentrated pollutants from the
water in which they live. Accordingly,
the 1980 Guidelines assumes the

" consumption of two liters of water and

the ingestion of 6.5 grams of fish per
day, and the bioconcentration potential
of a contaminant in fish tissue may be

a significant factor in the human health
criteria value. The exposure assumption
in the 1980 Guidelines differs from that
in the drinking water program. If data
were available on exposure to a
contaminant from other media such as
air or non-aquatic diet, such data could
be used in setting criteria. Absent such
data, EPA assumes, as a default
position, that ambient water (i.e.,
aquatic exposure and organism
ingestion) contributes 100% of the
exposure to a contaminant, 1980
Guidelines, 45 FR 79323. EPA considers
both methods to be protective of human
health for their respective exposure
scenarios,

EPA agrees with commenters that the
Agency has chosen somewhat different
risk levels in the two programs for
determining MCLs and criteria for
carcinogens, but does not agree that the
different levels indicate major scientific
differences. Under the SDWA, it is EPA
policy to establish MCLs at a range
associated with excess risks of one in
ten thousand (10-*) to one in one million
(10%). In the CWA water quality criteria
documents, the Agency presents a range
of concentrations corresponding to
incremental cancer risks of one in one
hundred thousand (10-%) to one in ten
million (1077); the risk ranges are
presented only as information. Under
the usual process in which States
develop water quality criteria, the risk
management decision on an appropriate
risk level is made by each State. In these
circumstances, States have the
flexibility to choose a risk level as long
as the decision is well documented, was
subject to public notice and comment,
and protects water uses. In this
rulemaking, EPA proposed criteria with
an incremental cancer risk level of one
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in a million (16-%) for carcinogens.
Today’s action promulgates e risk level
for each State to reflect the State’s risk
management decision where such a
decision is discernable. See discussion
in section F-5 of the preamble. In the
Agency's view, the considerable overlap
between the risk mnﬁs in the two
programs indicates that they are not
significantly different.

Accordingly, EPA does not agree with
commenters’ arguments that the Agency
must have identical risk assessments
under the CWA and SDWA, At the same
time, the Agency is studying the extent
to which both msthodologies might start
with the same presumptions. If any
changes to the methodologies seem
appropriats, the changes would be
proposed for public comment. In the
meantime, because both methodologies
stem from the same Agency risk
assessment values, RfD and q1*,
are considered appropriate for deriving
human health criteria for water
contaminants. Therefore, as a general
matter, EPA does not intend to revise
the humen health criteria unless and
until there are changes in the 304(a)
methodology.

One commenter urged the Agency to
establish human health criteria equal to
MCLs when the 304(a) methodolog
resulted in less stringent criteria. T{e
commenter provided a list of
contaminents for which the propesad
criteria are less stringent than proposed
or promulgated g water
regulations for the contaminants
(MCLs), and recommended that EPA
promulgate water quality criteria equal
to the MCLs for antimony, cadmium,
nickel, selenium, silver, thailium,
cyanide, ethylbenzene, toluense, 1,1,1-
trichloroethane, benzylbutylphthalate,
hexachlorocyclopentadiene, and 1,2,4-
trichlorobenzene, EPA notes that there
are five other contaminants in this
preposed rulemaking for which the
SDWA regulatory levels (sither final or
proposad) are more stringent than the
proposad human health criteria; these
are chromium, lead, chlorobenzene,
trans-1, 2-dichloroethylene, and o-
dichlorobenzene.

The fact that the numeric standards
for these contaminants are different
under the two programs is not a
sufficient basis for replacing the
proposed human health criteria with
criteria equal to the MCLs. As discussed
above, the methods used ta derive the
human health values under both the
SDWA and the CWA are generally
considered protective of human health,
The differences that occur in the
regulatory standards under the two
statutes result from the assumptions
used in their respective methodologies,

particularly the default values chosen to
estimate exgosum These assumptions
are reasonable policy choices for
implementing the statutory directives of
the two programs. Since the CWA
section 1880 Guidelines are adequately
protective of human health, EPA does
not consider it te undertake a
large scale revision of the proposed
criteria in this rule to make them
correspond to the SDWA standards.
Moreover, EPA does not agree that
MCLs are an appropriate value for a
human health criterion since MCLs are
partially based on feasibility
considerations, including the
availability of technology to achieve the
regulatory level and the cost of such
treatment. It is the MCLG that reflects
solely heelth considerations.
Accordingly, the Agency will not
Eromulgate criteria equal to MCLs in

ieu of less stringent proposed human
health criteria. Except as noted below,
the human heelth criteria are
promulgated as proposed.

The Agency does find it n to
withdraw the proposed human health
criteria for seven contaminants pending
further consideration. In the case of
three contaminants—1,1,1-
trichloroethane, methyl chloride, and
lead—there is cm'remyy an insufficient
basis for calculating human health
criteria. For cadmium, chromium,
selenium, and beryllium, the proposed
criteria are no longer gcientificall
defensible. EPA is withdrawing the
criteria while it evaluates all relevant
data regarding the toxicity of these
contaminants. The Agency’s basis for
deferring action on the human health
criteria for these contaminants is
discussed further below. For several of
these contaminants, the Agency is today
promulgating aquatic life criteria that
are more stringent than the proposed
human health criteria, However, the
Agency recognizes that in limited
circumstances, there might be regulatory
voids in the absence of promulgated
human health criteria. To minimize this
potential problem, the Agency has
added a footnote, footnote n, to the teble
setting out the criteria in § 131.36(b) that
directs permit authorities to specifically
address these contaminants in NPDES
permit actions using the States’ existing
narrative “free from toxicity” criteria.

(A). 1,1,1-Trichloroethane

No public comments were received on
the proposed human health criteria for
this contaminent. However, in 5€
to other comments, EPA evaluated the
proposed criteria and has decided not to
promulgate human health criteria. EPA
proposed the human health criteria
using an RfD based on inhalation data.

However, the Agency hes withdrawn
that RfD from the IRIS database since it
is generally not appropriate to use
inhslation data to estimete oral risk. As
noted above, EPA bases the proposed
criteria on Agency-wide RiDs in IRIS.
Since no such RfD currently exists,
thers is no basis to support the proposed
values,

(B). Methyl Chioride

58. Comment: A commenter stated
that the criteria should not be based on
carcinogenicity but on systemic toxicity.
Another commenter stated that it is
inappropriats to establish criteria for
methyl chloride based on the
carcinogenicity for chloroform.

Response: EPA agrees there are now
data available on methyl chiloride itself,
and it is no longer scientifically
defensible to rely on surrogate date for
chloroform. EPA is currently evalusting
a q1* and RfD for methyl chloride for
developing an RfD, In view of the
availability of chemical specific data
and the ongoing risk assessment
process, EPA does not believe it is
appropriate to promulgate human health
criteria for methyl chloride at this time.

(C). Selenium

59. Comment: One commentsr noted
that in the case of selenium, EPA
proposed a human health criterion of
100 ug/l even though the current MCL
for selenium if 50 ug/i (the same as the
MCLG). The commentsr believes the
numbers should be the same and urged
EPA to set the human health criterion at
the MCL.

Respcnse: As discussed above, EPA
does not intend to veplace proposed
criteria with criteria equal to the MCL
solely because the latter is the more
stringent level. However, in the case of
selenium, the Agency has determined
that further consideration should be
given to recent data on selenium before
setting the human health criteria.
Selenium is an essential nutrient in
humans and plays a vital role in ceil
metabolism. See Health Criteria
Document for Selenium, {May 1989). In
such instances, the Agency must
evaluate evidence of the compound’s
essentiality as well as evidence of
toxicological effects. The Agency’s
Science Advisory Board has noted that
synergistic effects—the interaction
between selenium and other inorgenic
chemicals—are an important
consideration in determining regulatory
standards. Moreover, there are
individuels who, whether from diet or
supplements, consume significently
more selenium than EPA estimates of
average consumption levels.
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During the development of drinking
water regulations for selenium, the
Agency discussed new epidemiological
data that were becoming available. See
56 FR 3526 at 3538-39 (January 30,
1991). In view of these new data, the
numerous complex issues concerning
essentiality, the consumption of
elevated levels by some members of the
population, and the need to ensure a
protective level, EPA is unable to
determine the scientific defensibility of
the human heslth criterie, and therefore
will not promulgate human hsealth
criteria for selenium at this time,

(D). Beryllium

60. Comment: One commenter stated
that EPA's beryllium criterion is too low
(i.e., 0.0077 ug/l). The commenter
alleged three serious flaws in the
proposed criterion for beryllium. These
are: (1) Beryllium does not pose a
carcinogenic risk by ingestion; (2) EPA’s
use of animal inhalation and injection
data to support a cancer risk by human
ingestion is arbitrary and capricious and
is not consistent with EPA’s
methodology in setting human health
criteria for other metaﬁ;; and (3) the
proposed criteria are less than natural
ambient levels as well as EPA’s
proposed drinking water standards and
would have very significant and
unwarranted economic impacts.

The commenter further argued the
defects in the data upon which EPA
relies are so fundamental that the
classification of beryllium as a Group B2
substance is unreasonable; and the EPA
should classify beryllium in Group D for
purposes of its potential ingestion
carcinogenicity, and should adopt a
human health criterion for beryllium of
1.6 mg/l, based upon a no-observed
adverse effects calculation for a non-
carcinogenic substance, Information on
the Agency’s classification system for
carcinogens is included in U.S.
Environmental Protection Agency
(EPA), 1986, Guidelines for Carcinogen
Risk Assessment. 51 FR 33992,
SeEtember 24, 1986,

esponse: EPA does not agree with
the commenter's argument that the
Agency’s weight of evidence
classification of beryllium as a B2
carcinogen is incorrect. There is clear
evidence of carcinogenicity through
inhalation or injection in monkeys, rats
and rabbits, and animal studies showing
tumors at sites different from the route
of exposure. On this basis, the Agency
has concluded that the overall weight of
evidence in beryllium studies proves
sufficient evidence of carcinogenicity to
support a B2 classification. Drinking
Water Criteria Document for Beryllium,
September 1991. However, the Agency

has determined that it is necessary to
give further consideration to the toxicity
and carcinogenicity of beryllium
through ingestion before promulgating
human health criteria. In the final
drinking water rulemaking regarding
beryllium (see 57 FR 31776, July 17,
1992), Agency analysis of the ingestion
route of exposure failed to provide
definitive evidence that correlates
ingestion with tumor appearance.
Drinking Water Criteria Document at 1-
7. The Agency has determined that
thess ingestion analyses are relevant in
this rulemaking and therefore the
proposed criteria are not scientifically
defensible. The Agency will give
additional consideration to the question
of whether beryllium in water could
ggsa a carcinogenic risk to humans

fore issuing criteria and accordingly,
will not promulgate criteria for
beryllium.

(E). Lead

61. Comment: A commenter noted
that EPA proposed a 50 ppb lead human
health criteria for consumption of water
and organisms. The commenter argued
that a 50 ppb criteria is not compatible
with EPA’s overall lead control strategy
reflected under the drinking water
standards, and recommended a 5 ppb
lead health criteria.

Response: As noted above, differences
in the proposed human health criteria
and regulatory levels under the SDWA
methodology are not, in themselves
sufficient basis for revising the criteria.
In this case, the original basis for the
1980 Guidelines and, in turn, the
proposed criteria was however the MCL.,
In 1991, EPA promulgated a zero MCLG
and treatment technique for lead in
drinking water, which will, when
effective, replace the current MCL. The
treatment technique includes a 15 ppb
lead action level at the tap.

In view of drinking water regulatory
action, EPA has determined that it is not
appropriate to promulgate a human
health criteria based on a drinking water
MCL that no longer reflects the Agency's
position. The Agency has given
preliminary consideration to other
numeric values but has not yet reached
a Conssnsus on an appropriate human
health criteria. Accordingly, EPA is not
promulgating human health criteria for
lead at this time.

(F). Cadmium

62. Comment: A commenter noted
that EPA had proposed criteria for
cadmium that were less stringent than
the MCLs. The commenter urged EPA to
set the criteria at the MCL level.

Response: As noted above, differences
in the two regulatory levels is not a

sufficient basis for using the more
stringent MCL. However, the Agency
has determined that it is necessary to
give further consideration to the toxicity
of cadmium from exposure to water in
terms of the bioconcentration potential
of this contaminant. As discussed
earlier, one of the factors used to
calculate the human health criteria is
consumption of aquatic organisms. It is,
therefore, particularly important that the
Agency ensure that the criteria
adequately reflect the bioconcentration
of cadmium. EPA is currently
addressing this issue in other regulatory
actions (e.g., sewage sludge and the
Groat Lakes initiative) and expects that
the data and analyses being developed
in these sfforts will be of value in
further examination of the human
health criteria. Accordingly, the
proposed criteria are not scientifically
defensible and EPA will not promulgate
human health criteria for cadmium.

(G). Chromium

63. Comment: A commenter noted
that in the case of chromium with
valences of plus VI and I1I, EPA
proposed human health criteria of 170
and 33,000 pg/l, but that the Agency had
promulgated a total chromium MCL of
100 pg/l. The commenter urged the
Agency to take a similar position here.

Response: As noted above, the fact
that the numeric values for CWA and
SDWA regulatory actions are different is
not a sufficient basis for revising the
CWA criteria. However, in this instance,
EPA has determined that the proposed
criteria are not scientifically defensible.
New information concerning the
conversion of chromium III to a more
toxic chromium VI during the
chlorination process should be
considered in setting the criteria as well.
(See 56 FR 3526 at 3737, January 30,
1991). Accordingly, EPA will not
promulgate the proposed human health
criteria for chromium.

For other reasons, proposed human
health criteria were withdrawn for four
pollutants,

(H). Silver

64. Comment: Several commenters
stated that silver should no longer be
classified as a toxic pollutant for human
health concerns and that no further
regulation for silver is appropriate.
Commenters also addressed the issue
that the proposed silver criteria should
be revised to delete human health as a
toxicity-based criterion to be consistent
with the recent deletion of the MCL for
silver under the Safe Drinking Water
Act. (56 FR 3526, January 30, 1991.)

Response: EPA deleted the human
health criteria for silver, because the
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only potential adverse effect from
exposure to silver in drinking water is
argyria (a discoloration of the skin). EPA
considers argyria a cosmetic effect since
it does not impair body function.
However, free silver ion is highly toxic
to fish. Therefore, to protect aquatic life,
silver will be regulated with aquatic life
criteria as promulgated in today’s rule.

(I). Acenaphthylene, Phenanthrene,
Benzo(g,h,i)Perylene

65. Comment: Several comments were
received which stated that (1) the EPA
has expanded the list of polynucleer
aromatic hydrocarbon (PAH)
compounds to be regulated as
carcinogens. Specifically, the
commenters do not agree with the
Agency that acenaphthylene,
phenanthrene, benzo(g,h,i)perylene, and
chrysene should be treated as
carcinogens, and (2) the proposed rule
establishes human health criteria for a
diverse class of compounds (such as

olynuclear aromatic hydrocarbons)
sed sclely on structural similarity,
and the assumption that all of the
compounds are of equal toxicity to the
most potent compound within the
“class.”

Response: The Agency agrees with the
several comments that &e water quality
criteria for acenaphthylene,
phenanthrene, and benzo(g,h,i)perylens
should be based on non-carcinogenic
effocts of these chemicals since
inadequate toxicity data are available to
assess carcinogenic potentia! of these
chemicals. However, there are
insufficient toxicity data available to
provide risk assessment for these three
compounds at this time. Therefore, they
have been deleted from this rule.

The Agency does not agree with the
comment regarding chrysene. Chrysene
has shown carcinogenicity in several
animal studies. (U.S. EPA, 1991.
Drinking Water Criteria Document for
Polynuclear Aromatic Hydrocarbons
(PAH's) Office of Water.) Chrysens
produced tumors (as did other PAHs
included in this rule) in several mouse
strains when applied topically in assays
for complete skin carcinogenicity or in
initiation/promotion protocols. Several
early studies employing intramuscular
or subcutaneous injection of mice and
rats produced negative or equivocal
results. Three studies wherein neonatal
mice of two strains were exposed
intraperitoneally reported increased
tumor incidence in liver and other sites
(Ibid). Chrysene produced mutations in
Salmonella and chromosome
aberrations and morphologic
transformation in mammalian cells,

The Agency recognizes that
carcinogenicity of various PAHs vary

with each PAH, however,
Benzo(e)pyrene being the most potent
carcinogen of this class, was used to
develop criteria for all the PAHs.

(7). Other Pollutants

66. Comment: A commaenter requested
that EPA explain the origin of the use
of safety (uncertainty) factors.

Response: The safety factors (now
referred to as uncertainty factors {UF])
used in calculation of the Acceptable
Daily Intake (now referred to as the
Reference Dose [RID]) were developed
from the National Academy of Science
guidelines (1977) with modification by
the EPA. These factors are similar to
those used by the World Health
Organization (Food Chemistry
Toxicology, Vol. 27, No. 4, pp. 273-274,
1989). The EPA is presently working on
new approaches to calculation
(estimation) of a RfD) (ADI).

The term“‘safety factor” (now UF)
was initially used by the Food and Drug
Administration (FDA). They used no-
effect levels (in mg/kg of diet) from
chronic animal feeding studies and
divided by 100 to get an Acceptable
Daily Intake (ADI) level. For less-than-
lifetime (or sub-chronic) studies, they
divided the no-effect level by 1000. The
National Academy of Science
recommended that EPA use a similar
approach and outlined the use of 10-
fold UFs for intra- and interspecies
variation, An additional 10-fold UF is
also included to calculate a lifetime
number from a less-than-lifetime study.
The term “RfD (Refersnce Dose)’ is now
used by the EPA instead of the ADIL The
above referenced information is
included in the Agency's Risk
Assessment Guidelines published at 51
FR 33992, September 24, 1986.

67. Comment: A commenter stated
that EPA should not use Structure-
Activity Relationships (SAR) technigques
to regu{ate chemicals, such as methyl
chloride, when data on the specific
chemical are available.

Response: The EPA uses SAR only
when data on specific chemicals of a
chemical group are lacking (see 1980
Guidelines, Section D, page 79355). SAR
is a technique used to compare the
toxicity of individual chemical in the
group with the known toxicity of one
member of the group based on chemical
structural similarities. For example,
SAR was used in criteria development
for polynuclear aromatic hydrocarbons
(PAHs), polychlorinated bi-phenyls
(PCBs), and tri-halomethanes (THMs)
because the EPA does not have adequate
health data on most of the chemicals in
the class under review. For a detailed
discussion on methyl chloride, see
previous comment.

68. Comment: A commenter stated
that the toxicities of inorganic arsenic
(As) and the organic arsenic derivatives
present in fish may be quite different.

Response: EPA agrees with the
commenter—the organic arsenic forms
are known to be less acutely toxic then
inorganic arsenic forms (‘““Threshold
Carcinogenicity Using Arsenic as an
Example,” Advances In Modern
Environmental Toxicology, 15:133~158,
1988). In addition, since the organic
forms found in fish appear to be
axcreted as the parent molecules, they
ara likely to have less long-term toxicity.
A footnote has been added to section
131.36(b) stating that the criteria for
arsenic refers to the inorganic form only.

69. Comment: A commenter stated
that the arsenic standard is based on an
IRIS recalculation that has never been
open for public inspection,

Response: The 0.018 ug/l (water and
aquatic life consumption) and 0.14 pg/

1 {aquatic life consumption) criteria
were calculated from the unit risk factor
of 5x10-3 (ug/1)-*. The unit risk factor of
5x107% (ug/1}~! is on IRIS and available
for public inspection, Although EFA
incorrectly indicated in the proposal
that the criterion was calculated using
an addendum to the prior criteria :
document and not IRIS, in fact the
addendum included ths IRIS
information end this information was in
the record. There is an IRIS submission
desk for public comments. Moreover,
this rulemaking provided an
opportunity for public comment.

70. Comment: A commenter claims
that the EPA's Science Advisory Beard
(SAB) is critical of EPA’s criteria for
arsenic,

Response: The SAB stated that “‘at
doses below 200 to 250 pug As*3/person/
day there is a possible detoxication
mechanism’ and recommended that
EPA *“‘develop a revised risk assessment
based on estimates of the delivered dose
on non-detoxified arsenic.” (EPA-SAB—
EHC-89-038. Letter from SAB to
William Reilly, September 28, 1988.)

Since it is not known exactly when
and how arsenic can be considerad to be
detoxified, EPA cannot, at present,
calculate this “delivered non-
detoxified” dose. It has been postulated
by Marcus and Rispin (“Threshold
carcinogenicity using arsenic as an
example” Adv. Modern Environ.
Toxicol. 15:133-158, 1988) that
methylation is a detoxification process.
While methylation certainly decreasss
the acute lethality of arsenic, we do not
have enough toxicity data to regard the
mono- and dimethylated methobolites
as “‘non-toxic’".

71. Comment: A commenter noted
that no significant health effects from
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arsenic exposure has been found in the
U.S., as compared to the effects seen in
Taiwan.

Response: The cancer potency for
arsenic is calculated using standard
Agency methods. The available U.S.
epidemioclogy studies are small and do
not have the statistical power to state
whether the effects and risks in the U.S.
are dissimilar to those that have been
reported in Taiwan.

72. Comment: A commenter
usstioned the effects of arsenic at low
ose and states that a threshold for

arsenic mey exist. The Marcus and
Rispin paper is cited as justification.
{Threshold Carcinogenicity Using
Arsenic as an Example”, ““Advances in
Modern Toxicology, 15:133~158, 1988.)

Response: There are no adequate data
on whether arsenic exerts the same
effocts at low doses that it does at higher
doses, To extrapolats to low dose
effects, the EPA uses the linearized
multistage model. At the present time,
there is no substantial database which
demonstrates that arsenic has a
threshold for adverse effects. Marcus
and Rispin theorized that there is a
threshold for arsenic. However, there is
no adequate proof that such a threshold
exists. In addition, it should be noted
that there is not an adequate
epidemiology study on U.S.
populations. Accordingly, at the present
time, there is no way to establish the
presence or absence of a threshold level
for arsenic.

73. Comment: Arsenic causes skin
cancer, and not all forms of skin cancer
are equaily lethal,

Response: The EPA knows that the
form of skin cancer induced by Arsenic
is treatable and agrees with the
commenter that not all forms of cancer
are equalzlethal. However, the EPA is
aware of data showing that arsenic can
cause internal cancer and is reluctant to
change the risk assessment based on
skin cancer until the recent data can be
evaluated (the Taiwan data).

74. Comment: EPA assumes that all
forms of arsenic are equally
carcinogenic and therefore the proposed
criteria are overly conservative.
wg:fgonse: The Agency does not

ider all forms of arsenic to be
equally carcinogenic and has clarified
this issue by adding footnote “‘b”’ to the
matrix in this rule.

75. Comment: Several commenters
stated that the assumptions or
models used to generate ambisnt water
quality criteria are extremely
conservative for the following reasons:
(1) 6.5 g/d reflects consumption of both
contaminated and non-contaminated
fish, (2) given the mobility of the
population, drinking water from the

same source over an average lifetime is
extremely remots, (3) the supposition
that a person will be drinking water
from a surface stream in the first place
is questionabls, and (4) criteria assume
that the same person would actually be
consuming “contaminated’’ water
which should have been prohibited
under the Safe Drinking Watsr Act.

Response: The EPA exposure modsl
was based on estimates or measures of
national averages (Seafood consumption
data analysis, U.S. EPA. 1980—ses
Guidelines, page 79356). Data indicate
that fish consumption rates for
recreational and subsistence anglers can
exceed 6.5 g/day. EPA has suggested
that States select more appropriate fish
and other aquatic life consumption rates
for local populations. Some States have
done so. (See TSD, p.37.) The
commenter is correct that the 6.5 grams
data reflects consumption of both
contaminated and non-contaminated
fish. The 6.5 s is the quantitative
daily aquatic life consumption used by
EPA. However, EPA’s methodology
assumes that the 6.5 grams per day of
aquatic life were taken from waters
mesting the criteria level (see 1980
Guidelines, Section A, page 79348).

In EPA’s view, the assumption that an
individual mey drink from the same
surface water for their lifetime is
reasonable and meets the goal of the
CWA. Drinking water directly from
surface supplies is not always regulated
under the SDWA: There are many
circumstances which are not regulated
by the SDWA. SDWA regulations are
only applicable to public waterlsupplios
serving populations of 25 people or
more or in which there are 15 or more
service connections.

76. Comment; Several commenters
questioned the fish and water
consumption rates of humans as related
to the dioxin gliteria. oA

Response: The is reviewing
the scientific basis for the human fish
consumption factor used in the
derivation of dioxin criteria. (56 FR
50903; October 9, 1891.) When these
reviews are completed and the findings
critically evaluated, the Agency will
initiate a process to determine whether
the criteria for dioxin should be revised.

77. Comment: Bioconcentration
factors (BCFs) should be based on the
proportion and type of organisms that
would be n ory and likely to be
caught and consumed by recreational
fishermen.

Commenters disagreed with the wa
the BCF's were derived for B che s:

Antimony
Arssnic
Hium

Cadmium

including the above cited metals were
supplied by EPA’s Duluth laboratory
and were used to celculate the
promulgated criteria (i.e., from the list
above, antimony, arsenic, mi and
thallium which are still in today’s rule.
The other four metals have been
deleted. See comment number 57). (See
1980 Guidelines, pp. 78348—49.) EPA
has suggested that States may select
more appropriate fish species such as
non-migratory and recreational species
in developing BCF values which would
more appropriately reflect local
conditions and aquatic species (see
response to comment earlier regerding
BCFs and the Technical Support
Document for Water Quality-based
Toxics Control, EPA/505/2-90-001;
March, 1991 at pp. 36-41.) Some States
have chosen to do so,

78. Comment: A commenter stated
that EPA utilized a high degree of
overprotection in developing criteria for
antimony. The commenter requested
EPA to update the IRIS and Health
Effects Assessment Summary Tables by
using available data to provide toxicity
information for various antimony
compounds that more appropriately
reflects such factors as differences in
gastrointestinal absorption rates.

Response: In developing a criteria for
antimony the Agency relied upon the
available data w. is vary limited for
antimony compounds. The greatest
volume of information in terms of
chronic exposures to antimony salts was
for potassium antimony tartrate. This
compound is also the most toxic
antimony compound tested. In order to
be protective of antimony in all its
possible forms, organic and inorganic,
the Agency relied upon date from
potassium antimony tartrate. Therefore,
the IRIS-listed reference dose (RfD) for
antimony tartrate is used in the criteria
development.

1t is true that this criterion may be
conservative in some cases. EPA is

romulgeting this antimony criterion
use the criteria must protect human
health and it has not been established
which entimony compounds mey be
produced under natural conditions in
ambient waters,

79. Comment: A commenter stated
that EPA should esteblish separate
criteria for the less soluble and
commercially more important antimony
oxides. The IRIS database indicates a
much higher NOAEL for antimony
trioxide than for antimony tartrate.
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Response: As stated above, the
Agency is setting criteria which would
result in protection from all soluble
forms of antimony, not just the most
common forms. It is true that antimony
oxide is much less toxic than potassium
antimony tartrate, However, the Agency
is taking a conservative approach and
assuming that there is the potential for
toxic organic antimony compounds,
such as the tarirate compound, to form
under ambient water conditions. For
this reason, the Agency chose the more
stringent of the two listad on IRIS
for antimony compounds. (See 1980
Guidelines discussion, p. 79355.)

80. Comment: A commenter stated
that EPA should use a less conservative
application of uncertainty factors in
developing the RfD for antimony.

Response: The RID for antimony,
based on the lifetime rat study by
Schroeder et al. cited in IRIS (1962),
includes an uncertainty factor of 1000
since the study resulted in a Lowest
Observed Adverse Effect Level (LOAEL).
A No Observed Adverse Effect Level
(NOAEL) could not be determined from
this study, It is Agency policy to assign
an uncertainty factor of 1000 to a
LOAEL from an animal study of lifetime
duration. If there had been a higher
d of certainty that this LOAEL was
ingeed close to an observed NOAEL,
then the uncertainty factor assigned may
have been reduced. However, given the
paucity of data on antimony, the Agency
assigned the full 1000 uncertainty factor
in developing an RfD, (See discussion in
the 1980 Guidelines, pp. 79353-54.)

81. Comment: A commenter stated
that EPA should use the revised
bioconcentration factor (BCF) of 0.5
recently developed by EPA for antimony
instead of the outdated BCF (1.0) used
in calculating the criteria.

Response:. ?t is not true that the BCF
for antimony has been officially revised
since the 1980 ambient water quality
criteria (AWQC) was devaloped. Therse
are draft updated BCFs under
development by the Agency. However,
the Agency has not provided the public
an opportunity for comment on the new
BCF as it has for the revised RfD values
which were derived from IRIS.
Information on IRIS is considered
public information, easily accessed and
open to public review. The Agency
decided it would be unfair to include
revised BCF values into this rulemaking
without giving all interested parties a
chance to comment on them. For this
reason the Agency has presented criteria
with 1980 BCF values. EPA will revise
the criteria for human health once a
revised methodology is developed. At
that time we will also includs all
updated BCF values.

82. Comment: Several commenters
stated that the polychlorinated
biphenyls (PCBs) criteria needed
revisions. These included: (1) Revising
the cancer potency factor estimated by
EPA, (2) setting criteria for each of the
Aroclor mixtures separately rather than
for a single Aroclor mixture, (3)
translating the animal evidence of
carcinogenicity into human risk values.

In support of their argument
concerning the cancer potency of PCBs,
the commenters cited from the report,
“Reassessment of Liver Findings in PCB
Studies in Rats by Pathology Working
Group” prepared by the Institute for
Evaluating Health Risk (IEHR). The
report reviewed five chronic studies in
rats using Aroclor 1260, Aroclor 1254,
Clophen A-60 and Clophen A-30. PCBs
with chlorine content of less than 60%
i.e., Aroclor 1254 and Clophen A-30
had little or no evidence of
carcinogenicity, With respect to Aroclor
1260 study, the commenter
recommended that the EPA should use
a cancer potency factor of either 5.1 or
1.8 (mg/kg/day)~*. The EPA potency
factor of Aroclor 1260 is 7.7 (mg/kg/
day)~'. The cancer potency factor of 5.1
(mg/kg/day)~! was calculated from the
same study (Norback and Wellman) as
used by the EPA. Use of geometric
means of all the studies with chlorine
content of 60% resuited in the cancer
potency factor of 1.9 (mg/kg/day)".

The commenter argues since there is
no evidence that the PCBs with chlorine
content of less than 60%, are
carcinogenic, the Agency should set a
separate criterion for each of the
mixtures i.e., Aroclor 1242, Aroclor
1254, etc.

Response: EPA disagrees with the
commenter concerning the cancer
potency calculations using geometric
means of several studies resulting in
value of 1.9 (mg/kg/day)~". Utilization of
a geometric means approach for the
calculation of potency estimates from
the available studies is not reasonable
because different animal strains and age
levels were used in these studies. In
addition, the study of Norback and
Wellman, cited in IRIS (1992), from
which EPA calculated its potency factor
of 7.7 (mg/kg/day)~!, was much superior
in its design and conduct than the other
studies. Therefore, the Norback and
Wellman study is expected to provide a
more precise criterion. The re-
examination of slides from the Norback
and Wellman study by a group of
private pathologists and gg use of the
revised data is alleged to a yield cancer
potency factor of 5.1 (mg/kg/day)-*, This
potency factor is not very different from
that calculated by the Agency,

The A%ency believes that it is not
reasonable to develop a criterion for
sach of the PCB Aroclor mixtures. PCBs
are mixtures of chlorinated biphenyls.
Each mixture may contain up to 209
possible individual compounds. These
mixtures are gmpared by treating
biphenyls and chlorine under alkaline
conditions and are characterized by the
chlorine contents of the mixtures. For
example Aroclor 1242, 1254 and 1260
contain 42, 54 and 60 percent chlorine
contents respectively. These mixtures
are not characterized by the occurrence
of each possible compound in the
mixture, Each of the mixtures would be
[ ed to contain all combinations of

orinated compounds even though
some of them in small or trace amounts.
In summation, &ll the Aroclors are
expected to contain chlorinated
carcinogenic PCB isomers, Besides
expecting carcinogenic compounds in
each mixture, these mixtures cannot
adequately be analyzed with commonly
available methods.

The Agency believes that the evidence
of carcinogenicity observed in animals
can be used to estimate risk values. The
Agency has used this approach in this
regulation based on the existing Agency
1980 Guidelines (51 FR 33992).

83, Comment: One commenter noted
that there is a marked range of
carcinogenic potencies between the
various nitrosamines with some
nitrosamines exhibiting no carcinogenic
activity. The commenter argued that
reliance on structural similarity
methodology could therefore result in
misclassification errors as to whether
specific compounds should be treated as
carcinogens.

Response: EPA agrees that there is a
marked range of carcinogenic potencies
between the various nitrosoamines with
some nitrosoamines exhibiting no
carcinogenic activity. If there are
adequate data available for a specific
nitrosoamine, EPA uses such data in
evaluating the health risks that such a
chemical may present. However, such
data are often not available. As a
consequence, EPA must, as a practical
matter, infer the toxicity of one
compound from the toxicity of a
chemically similar analogue.

84. Comment: A commenter
submitted a document entitled,
“Biological Risk Assessment of N-
Nitrosodimethylamine,” While this
document does not recommend a
specific human health criteria for N-
nitrosodimethylamine (NDMA), it does
conclude that: 0.0044 ug NDMA/kg/day
will present the public with a lifetime
1075 risk leve] of cancer.

Response: It is not at all clear how ihe
author(s) of “Biological Risk Assessment




60880 Federal Register / Vol. 57.

No. 246 / Tuesday, December 22, 1992 / Rules and Regulations

of N-Nitrosodimethylamine" arrived at
the 0.0044 pg NDMA/kg/day with 10-3
risk level. the ingestion of 2
L of water/day by a 70 kg adult, 0.0044
ug NDMA/kg/day is equivalent to a level
of NDMA in drinking water of 0.28 jig
NDMA/L. Based on the same data, IRIS
concluded that the 10~ risk level for
NDMA 'in drinking water is 0.007

(i.e, 1/40 the value of “Biclogical Risk
Assessment of N-Nitrosodimethyl-
amine”). Thus, EPA disagress with the
comment since inadequate data and
anelysis were provided.

85. Comment: A commenter noted
that the human health criteria presented
in the table (in parentheses) are for
pollutants which had no health based
criteria in the 1980 criteria documents
(45 FR 78318). The commenter urged
EPA to not include thess criterfa in the
final rulemaking.

Response: The proposed rule
indicated these values presented with
parentheses in the matrix were not
being proposed as regulatory criteria but
wers presented as notice for inclusion
in future State triennial reviews. So as
not to confuse these values with the
criteria being promulgated today, thoss
valuas were deleted from the matrix and
presented below.

Wailer

3. Economics

86. Comment: Many commenters
objected to the Agency's decisions not
to develop detailad cost estimates and
not to conduct a comprehensive
Regulatory Impact Analysis. The
objections were presented in terms of (a)
EPA's obligstion pursuant to Executive
Order 12281 to conduct an analysis; (b)
the need to use benefit-cost analysis to
make effective public policy decisions,
and (c) EPA’s error in relying on the
difficulty of the task as a reason for not
conducting the analysis.

Response: EPA’s decision not to
rovide detailed cost estimates was
ased on the unusually complex

characteristics of this rule with respect
to projecting the burden on dischargers.
Section ] of this preamble includes a
discussion of EPA's effort to estimate
costs for the rule. As a very brief
summary, cost estimstes for compliance

with water quality-based permits would
be based on numerous assumptions;
results are sensitive to these
assumptions; and consequently, the
results would not provide meaningful
information to the rulemaking process.

For the final rule, the Agency has
underteken a cost assessment to express
a range of compliance costs for seversl
combinations of industries and
pollutants. The Agency has also
estimated and/or described a range of
health and ecological benefits for the
ruls. While this information about costs
and benefits does not constitute a
comprehensive Regulatory Impact
Analysis, the assessment provides
descriptive information about the types
of costs that might be incurred as new
water quality standards are translated
into specific NPDES permits. Also, the
ranges illustrate the uncertainties
inherent in any estimate of costs.

In addition to the compliance costs to
dischargers, other types of cost impacts
may occur as a result of EPA-imposed
numeric criteria in State watsr quality
standards, For example, nonpoint
sources of pollution may incur costs to
the extent that best management
practices need to be modified to mest
water quality standards. In addition,
States may incur increased monitoring
costs, but only if there is some
reasonable expectation that the
pollutants are manufactured or actually
used in the State.

Several commenters, representing the
interests of industrial and municipal
dischargers, provided cost estimates;
others provided cost data for various
compliancs strategies. These cost
estimates cannot form the basis of an
economic impact analysis. Insufficient
information is presented in the
comments to determine whether these
costs reflect the most cost-effective
means of achieving the required
pollutant reductions. Si:?lnrly. EPA
cannot confirm whether the cost
estimates reflect the incremental cost to
comply with water quality-based
standards beyond the cost to comply
with technology-based regulations. It is
the incremental costs that are relevant to
this assessment. In addition, the
information supplied in the comments
is not sufficient to measure the impact
of these costs on the financial condition
of the dischargers (whether industrial or
households). -

Dus to the uncertainties, a Regulatory
Impact Analysis would not alter the
Agency's decision to fulfill its statutory
responsibilities and promulgate numeric
criteria for toxic pollutants. The same
conclusion applies to detailed
compliance cost estimates.

0.S. Government Standard Form 83,
Requsst for OMB Review, includes a
section for OMB to waive the
requirements to conduct a Regulatory
Impact Analysis, so OMB does have
such authority.

87. Comment: Several commenters
asserted that EPA has not demonstrated
that the costs and operating
inefficiencies of complying with federal
criteria are commensurate with
environmental benefits.

Response: The provisions in the Clean
Water Act covering water quality
standards and spscifically, éstabliching
numeric water quality criteria for toxic
pollutants, do not include consideration
of costs or benefit-cost comparisons. As
explained above in section J, economic
factors are considered at some points in
the process (such as esteblishing water
body use classifications), but not as a
component of adopting water quality
criteria. The statutory requirements
covering water quality criteria focus
instead of protection of human health
and the environment.

EPA has considered the ability and
value of estimating the benefits
associated with revised water quality
criteria. A summary of the human
health and ecological benefits is
included in Section ] of this preamble,

Briefly, the Agency finds that reduced
pollutant discharges are feasible at
reasonable costs for saveral examples. In
addition, the national toxics rule has the
potential to reduce excess cancer cases.
Other ecological benefits, such as
protection of wildlife and aquatic
organisms, are also projected as an
outcome of States adopting numeric
pollutant criteria in their water quality
standards.

88. Comment: Several commenters
argued that EPA should conduct a
Regulatory Flexibility Analysis because
not to do so is a violation of the
Regulatory Flexibility Act, and an
agency cennot abrogate its statutory
duty by pleading hardship.

Response: EPA finds that meaningful
results from extensive cost and
regulatory impact analyses for this rule
are unlikely to be achieved. The same
conclusion applies to a detailed analysis
conducted in response to the Regulatory
Flexibility Act. Briefly, the numerous
assumptions and analytical difficulties
that are inherent to this rulemaking
yield information about the scope of
costs, but not detailed cost estimates for
specific groups of discherges, such as
small entities. Nonetheless, as described
above, EPA’s evaluation does not find
that there will be a significant impact on
a substantial number of small entities;
therefore, a final Regulatory Flexibility
Analysis is not required.
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89. Comment: Several commenters
asserted that EPA should consider
current economic conditions in
determining whether to promulgate
Federal criteria.

Response: While EPA acknowledges
that prevailing economic conditions
affect individual business decisions
concerning investment in pollution
control, Congress clearly intended tha
Agency to move expeditiously when
Federal action is warranted. In
compliance with congressional intent,
EPA is promulgating these criteria at
this time.

In addition, it is not clear which
“current economic conditions” should
be taken into account in establishing
federal criteria. The limitation of toxic
discharges is intended to be a
continuing process, with this rule a part
of the on-going control process. Since
the criteria will be in effect during all
phases of business cycles, current
conditions cannot be the sole
determinant of economic conditions
when analyzing the economic impact of
a regulation. Likewise, the impact of
this rule will not be incurred
immediately because the criteria will be
written into new discharge permits as
the current permits expire,

90. Comment: Several commenters,
representing industrial and municipal
dischargers, asserted that the economic
impacts of complying with EPA-
impaosed criteria will be substantial and
will be burdensome.

Response: While it is likely that some
dischargers will incur compliance costs
when the EPA-imposed numeric toxic
pollutant criteria are translated into
specific NPDES permits, it is not certain
that such costs or their impacts will be
unreasonable. For several industries, as
described in the Agency’s cost
assessmeant, large segments of the
discharging community will not be
affected by this rule because, for

example, costs to comply are very small,

or technology-based limitations are a
sufficient basis for effluent control that
will also control pollutants to the level
needed to comply with in-stream water
quality criteria.

91. Comment: Commenters
representing municipal interests stated
that EPA is incorrect in the assumption
that industrial sources are the primary
source of toxics discharges by POTWs.

Response: EPA recognizes that there
are several sources of toxic pollutant
contributions to POTWs. Industrial
indirect dischargers, while not the only
sourcs, are often the primary source,
and the toxic influent from these
sources can often be controlled through
pretreatment programs.

92. Comment: Several commenters
stated that promulgation of Federal
criteria removes the flexibility to reduce
impacts that States would have had by
adopting their own standerds. Further,
they argue, EPA is incorrect in its
assumption that impacts are no different
than what would occur if States had
acted to adopt their own standards.

Response: States continue to have the
opportunity to adopt their own
standards that include numeric criteria
for toxic pollutants. As they adept and
EPA approves their water quality
standards, the flexibility provided in the
standards-implementation and permit-
writing phases of the standards process
will return to the States. For a
discussion of the eifect of this
promulgation on various
implemantation questions, including
flexibility, see subsection 4 of this
section.

In the cost assessment, EPA has
investigated the potential incremental
effects of EPA setting standards instead
of States. Briefly, EPA finds that for
certain dischargers, incremental costs
may be incurred in States whars toxic
l)ollutam criteria are adopted at EPA’s

evels. If a State were to adopt less
stringent criteria, it is possible that the
impacts would be reduced. It is
important to consider that in some of
the examples, EPA’s criteria did not
result in incremental costs.

As discussed elsewhere in this
preamble, EPA encourages States to
adopt their own standards and make use
of site-specific criteria as appropriate.

4. Implementation

93. Comment: The Agency received
substantial comment on 40 CFR
131.36(c) which described the proposed
implementation procedures for priority
toxic pollutant criteria. Comments
divided on whether such factors should
be included or left to the discretion of
the States.

Response: For reasons stated in the
preamble to the proposed rule (56 FR
58437, section 3, Applicability), EPA
believes that baseline application
conditions must be included in order to
provida the intended environmental and
human health protection of the criteria.
These criteria consist of more than
quantitative concentrations. EPA’s
section 304(a) criteria methodology
clearly presents the criteria as criteria
maximum concentrations (CMC) and
criteria continuous concentrations
(CCC) which contain averaging periods
and return frequencies. The
implementing hydrological conditions
merely provide minimum conditions to
meet these definitions. The salinity
conditions delineating when and where

the freshwater and saltwater criteria
apply are also n . EPA must
specify where each of these sets of
criteria apply. Likewise the hardness
limitations for applying the metals
criteria. Each of these paragraphs will be
discussed in more detail below but are
mentioned here to demonstrate their
necessity for implementation of the
criteria. Without thess generic
application conditions NPDES permit
writers, the principal users of the
criteria, would be unable to develop
conditions and limits for inclusion in
NPDES permits within the requisite
ranges of consistency and predictability.
94, Comment: The ability of States to
develop site-specific criteria and to
grant variances and exceptions to
standards received several comments
generally indicating that EPA should
not constrain the ability of States to use
such implementation procedures.
Response: The development of site-
specific criteria and the use of variances
to standards are optional procedures
made available to States that adopt State
criteria (40 CFR 131.11(b)(ii) and
131.13). It is neither a statutory nor a
regulatory requirement to develop site-
spacific criteria or to issue variances.
The preamble language to this final
rule clarifies EPA’s statement on this
subject in the proposal. Since the
criteria in this rule are Federal criteria
applicable to the State, a State cannot
unilaterally establish site-specific
criteria or grant variances to the Federal
rule. That is what EPA meant in the
proposal when we indicated that actions
pursuant to State law for Federally
promulgated criteria are precluded.
Such procedures are still available to
the State, but are much more
cumbersome as it requires the State to
meet all the regulatory requirements for
developing such procedures, but then
EPA would need to undertake a Federal
rulemaking process in order to
effectuate changes to the Federal rule in
accordance with the requirements of the
Administrative Procedures Act. EPA
continues to emphasize that this is
another strong reason for States to act to
adopt their own standards even after
Federal promulgation action is taken.
95. Comment: Ons EPA Region
questioned whether the specification of
the applicable hydrological baseline
mandated the use of steady state models
and eliminated the use of dynamic
models for wasteload allocations.
Response: The proposed rule did not
intend to eliminate the use of dynamic
models for wasteload allocations and
total maximum daily load
determinations. Generally the low flows
specified explicitly contain duration
and frequency of occurrence which
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represent certain probabilities of
occurrence. Likewise the criteria for the
priority toxic pollutants are defined
with duration and frequency
components. amic modeling
techniques explicitly predict the effects
of variability in receiving water, effluent
flow, and pollutant concentration. EPA
has recommended and described three
dynamic modeling techniques for
performing waste load allocations in
section 4.5 of the 1991 Technical
Support Document: Continuous
simulation, Monte Carlo simulation and
lognormal probability modeling. These
procedures allow for calculating
wasteload allocations that meet the
criteria for priority toxic pollutants
without using a single, worst-case
concentration based on a critical
condition.

Thus, EPA belisves that either
dynamic modeling or steady State
modeling can be used to implement the
criteria adopted today.

96. Comment: Several commenters in
addressing implementation conditions
argued that EPA should defer entirely to
State discretion including the applicable
design flows. Other commenters urged
removal of design flows from the rule
and rely on the guidance in the TSD
and/or other EPA guidance. Another
commenter agreed that flow
requirements were necessary but that
the harmonic mean flow requirement
was flawed.

Response. As noted in the preamble to
the proposed rule, implementation
requirements that include limitations on
flow values are required in order to
achieve the intended environmental and
human health protection, The
applicable discussion of this issue is
found in the preamble to the proposed
rule on pages 58437-58438 and
footnotes 1 and 2. The hydrological or
biological basis for the proposed low
flows were taken dirsctly from EPA’s
Technical Su(fport Document for Water-
Quality-based Toxics Control. (See TSD,
Appendix D for aquatic life and section
4.6 for human health.)

The argument by the commenter on
the harmonic mean flow was in reality
a disagreement on EPA’s assumed long-
term dose assumption for toxics. The
commenter believes short-term effects
are more relevant, and therefore requires
a different flow, especially for
bicaccumulative pollutants. However,
EPA continues to support the human
health protocol used in the proposed
rulemaking and notes that it explicitly
accounts for bioaccumulation in the
criteria development protocols. For such
long-term human assumed consumption
of water and aquatic life from such
waters containing a pollutant, EPA’s

best scientific judgment is that the

harmonic mean flow is the corrsct flow

to apply in order to correctly estimate
the exposure dosage of the average
exposed individual.

97. Comment: One commenter
questioned the applicability of the
specified design flows in waters
downstream from impoundments which
have minimum release rates m‘?ed,
as for example hydroslectric :

Response: EPA’s proposed rule in
§131.36(c)(2)(ii) sYeciﬁes that the low
flows are applicable to “waters suitable
for the establishment of low flow return

uencies.” Thus, free flowing streams
and rivers were the types of receiving
waters contemplated. In cases where
legally specified low flows exist, as for
example under FERC licenses, thesa
become the applicable minimum flows.

In future State water quality standards

reviews, EPA encourages the States to

take into account these specified flows
and adjust the criteria appropriately to
grovide equivalent protection of human

ealth and the environment to that
applied in today’s rule.

98. Comment: One commenter noted
that *“‘rules” 5(a) and (b) are inconsistent
with “rule” 8 in the “Assumptions and
Rules Followed by EPA in Writing the
proposed § 131.36(d) Requirements for
All Jurisdictions."” (See the appendix at
page 58451 in the proposed rulemaking
package.)

Response: “Rules 5(a), 5(b) and rule
8" as stated in the appendix are correct.
An incorrect statement of “rule 8” is
contained in the preamble to the
proposed rule at page 58432, Briefly
stated, these rules provide:

—Rule 5(a) applies appropriate human
health criteria to all waters in a State
classified for either public water
supply or for minimal aquatic life
protection;

—Rule 5(b) provides that where a State
has determined the specific segments
where aquatic life are caught and
consumed, the human health fish
consumption only criteria (Column
D2) are Eeing applied to those specific
segments;

—Rule 8 provides that where drinking
water uses are designated, and even
though the State has determined that
no potential fish consumption uses
exist, the human health criteria for
“water + fish" in column D1 are
applied. EPA applies these criteria
because no "‘water only” column is
available in the section 304(a) criteria
methodology and drinking water uses
must be protected.

99. Comment: Several commenters
claimed that EPA was applying the
criteria too broadly; that is, to waters

where aquatic life propagation or public
water supply uses were either not
designated or did not constitute existing
uses. In contrast, another commenter
urged EPA to apply the criteria to all
waters of the State where an EPA-
approved use attainability analysis did
not exist.

Response: Water quelity standards
contain both a designat usethand the
criteria necessary to support those
designated uses. In t.bjsp rulemaking EPA
is not addressing the designated use
component at all, but only the criteria
component for the priority toxic
pollutants. EPA has relied entirely on
the existing State water quality
standards to determine &\e waters to
which the criteria apply. In § 131.36(d)
EPA refers to all waters within
particular designated use classifications.

Because EPA is not addressing the
State designated uses hers, EPA has not
attempted to review State application of
designated use classification through
use attainability analyses or the other
requirements of 40 CFR 131.10. Any
identified deficiencies will be handled
during the State triennial water quality
standard review process with any
necessary Federal actions being taken
on a State by State basis.

100. Comment: One commenter
objected to EPA specifying that EPA-
approved State mixing zone regulations
could be applied to the priority toxic
pollutant criteria promulgated today.
Others stated that EPA should include
procedures to define appropriate mixing
zones, that EPA should allow mixing
zones in all States and that EPA should

uire mixing zones in all States,

esponse: Mixing zones are one of the
general discretion olicies
specifically authorizeg for State
adoption by EPA’s water quality
standards regulation at 40 CFR 131.13,
Mixing zones have most recently been
defined by EPA in the revised TSD (see
page “xx”) as “‘an erea where an effluent
discharge undergoes initial dilution and
is extended to cover the secondary
mixing in the ambient waterbody, A
mixing zone is an allocated impact zone
where water quality criteria can be
exceeded as long as acutely toxic
conditions are prevented.” Although
mixing zones are discretionary for the
States, they are of the State’s water
quality standards and therefore subject
to EPA review and approval pursuant to
CWA section 303(c) and 40 CFR 131.

ixing zones recognize ambient water

dilution and therefore larger mixing
zones generally would reduce the
stringency of discharge permit limits
established to meet ambient water
quality criteria. It would be inconsistent
with CWA section 501 (33 U.S.C. 1370)
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for EPA to impose a less stringent

mixing zone policy in a State than is
currently aut.goorized. Therefors, in this
rulemaking EPA recognizes State mixing
zones and provides for their application
in implementing the criteria
promulgated by this rule. However it
does not impose zone
requirements on States which do not
have such policies.

101. Comment: Comments were
received that the Federal toxics criteria
are not viable because they have never
been subject to public comment and
review and that the criteria should be
subject to continuing peer review and
study in order to ensure technical
viability. Commenters stated that it is
improper to require development of
permit limitations on the basis of
technically flawed criteria which may
not be relaxed in the future dus to the
anti-backsliding requirements of the
CWA and regulations, and that EPA
must find thet criteria changes which
result from peer reviews constitute new
information which qualify es an
exemption from the anti-backsliding
requirements.

Response: We disagree with the
premise of this comment that provision
for public review and comment on the
federal toxics criteria has been
inadequate. The criteria methodology
and documents were the subject of
public review when issued. See the
discussion of this issue in the preamble
to the proposed rule as well as
discussion of EPA’s plans to revise
criteria guidelines in the future and
solicit public comment, 56 FR at 58433.
(See also Section F of this preamble.) To
the extent we received specific
information concerning the criteria in
this rulemaking, we have reviewed and
responded to that information. Indeed,
certain of the promulgated criteria have
been changed to reflect public
comments. EPA rejects the assertion that
the criteria are *technically flawed."”
EPA believes the criteria are
scientifically defensible and would not
promulgate criteria that were
technically flawed regardless of the anti-
backsliding implications. With respect
to the comment that revised criteria
resulting from peer reviews should
constitute “new information” which is
exempt from the anti-backsliding
requirements, that is not an issue to be
decided in this rulemaking. EPA is
developing proposed amendments to
the NPDES regulations that will
interpret and implement the provisions
of section 402(0). The commenter's
;c:lnc!:;:nﬁncan be addmssol d in that

emaki gorgomb' y in a prior permit
proceeding if the issue is relevant.

102. Comment: One commenter
argued that the rule will adversely affect
implementation of the NPDES p
by diverting resources to deal with
permitting and enforcement issues
arising from the use of unscientific
water quality criteria. It is med
further that no discharger will accept

it conditions that are unreasonable,
g:vo no scientific basis, and do not
reflect the naturally occurring
environmental conditions in the
receiving water.

Response: Federally promulgated
water quality criteria will be
implemented in NPDES permits issued
by EPA Regional Offices or authorized
States. Dischargers are free to challenge
requirements implementing federally
promulgated criteria contained in
modified, reopened, or reissued permits
according to established NPDES permit
appeal procedures and as permitted by
law. EPA, however, disagrees that the

federally g::jmulgatod criteria lack a

scientific basis and has explained in the
preamble to this rule and elsewhere in
response to comments why
promulgation of the criteria as provided
in this rule is necessary to meet the
requirements of section 303(c)(2)(B). We
anticipate that many dischargers will

accept permit requirements based upon
the federaily promulgated criteria.

Di rs may be permitted to
ba:cktfi?: from &atml:;uality based
permit limitations where revised criteria
are developed if they meet the
requirements of CWA sections 402(o) or
303(d)(4) for allowing backsliding in
attained and non-attained waters.

103. Comment: Comments were
received that either the pro
Federal or State standards should
provide for a schedule of compliance so
that permittees affected by the new
federal criteria could have sufficient
time to come into compliance.

Response: The proposed rule did not
directf; provide for a schedule of
compliance, however, it also did not
change existing applicable State and
EPA provisions related to permit
issuance or reissuance. EPA agrees with
the commenters that some compliance
implementation time may, in certain
situations, be necessary and appropriate
for permittess to meet new permit limits
based on the new standards. EPA has
not removed this flexibility in the
permitting process by this rulemaking.
Under the Administrator’s April 186,
1990 decision in an NPDES appeal
(Star-Kist Caribe Inc., NPDES Appeal
No. 88-5), the Administrator stated that
the only basis in which a permittee may
delay compliance after July 1, 1977 (for
a post July 1877 standard), is pursuant
to a schedule of compliance established

in the permit which is authorized by the
State in the water quality standard itself
or in other State implemen

regulations. (This decision did not affect
compliance schedules in individual
control strategies issued under section

304(e) of the CWA.)
Standards are made applicable to
individual dischargers ugh NPDES

permits which reflect the applicable
Federal or State water quality standards.
When a permit is issued, a schedule of
compliance for water quality-based
limitations may be included, as
necessary, and EPA assumes this is the
case for permits issued to meet these
new Federal criteria where States do not
have existing statutes, regulations or
policy prohibiting compliance
schedules. EPA notes that some permits
contain a “reopener” clause which may
be exercised by the permitting cy
on a case-by-case basis to control toxics
earlier than the normal re-issuance
cycle. Howsever, EPA does not generally
contemplate nor does it intend to ask
States to undertake permit reissuance
related to these new criteria for toxics
through anything other than the narmal
permit reissuance cycle, except in rare
instances.

104. Comment: EPA's section 304(a)
criteria may not be appropriate when
applied to non-conventional discharge
situations such as stormwater
discharges and discharge to ephemeral
streams,

Response: EPA’s criteria for priority
toxic pollutants were developed to
protect beneficial designated uses. The
criteria are independent of
considerations about kinds of
dischargers whether point or nonpoint
sources. If a State finds that the criteria
for the current ambient water designated
uses are inappropriate, then EPA’s water
?uality standards regulations provide

or a use attainability analysis and
establishment of appropriate designated
uses. Thus the commenter’s concerns
are misplaced and focus on the wrong
part of the water quality standard.

105. Comment: Two comments
addressed the salinity and effects on
determining which criteria apply at
particular locations in estuaries. One
commenter, & State agency, supported
the concept of clerifying the salinity
ranges within which the various
freshwater and marine water criteria
apply. The State was concerned because
the salinity ranges selected by EPA were
different from those the State had
recently placed in sediment standards.
The second commenter asserted that the
proposed rule created an untenable
situation where fresh and salt waters
mix. This commenter suggested that
rather than using the more stringent of
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the fresh or saltwater criteria, EPA
should interpolate between the two on
the basis of salinity.

Response: The range of salinities
incorporated into this rule at 40 CFR
131.36(c)(3) are appropriate, especially
in light of the guidance for the
applications of the metals criteria
addressed elsewhere in this package.

EPA's proposed rulemsking on
salinity, however, was silent on the
percentage of the time that the proposed
salinity limits could be exceeded but the
respective fresh or saltwater criteria still
apply. It could be inferred that EFA
intended 100% of the time as the
appropriate limit. It is EPA’s position
that a reasonable exceedence should be
specified or otherwise the intermediate
brackish water zone becomes
unnecessarily large. It is EPA's
judgment that a factor of 95% of the
time provides reasonable cut off points.
Thus, for the freshwater criteria to
apply, the salinity should be less than
1 ppt 95% of the time. Likewise for the
marine water criteria to apply the

salinity should be greater than 10 ppt
95% of the time.
EPA recognizes that judgment is

required in providing guidance on the
appropriateness of freshwater and
saltwater water quality criteria across a
salinity gradient. This is because a

. fundamental understanding is lacking of.
metals form, bioavailability and toxicity
along with the relative sensitivities at
appropriate salinities of species that
occupy this gradient. EPA’s
recommendations are reasonable given
that (1) the database for most metals
includes tests with saltwater and
freshwater species that tolerate these
salinities; (2) that salinities at a
particular location change daily with
tide and wind and seasonally; and (3)
that at low salinities, freshwater and
saltwater species mix. It is reasonable
that the presence of both types of
species in this transition zone require
application of both freshwater and
saltwater water quality criteria. Given
the temporal variability of salinity in
both the short and long term and the
judgmental basis for EPA’s
recommendations, knowledge of the
kinds of organisms at a site of concern
will be particularly helpful in being
confident that the appropriate criterion
has been applied to Lge site.

The second commenter’s suggestion is
not supported by data or professional
experience of EPA's scientists. For many
metals, toxicity to saltwater species
increases at low salinities, Therefore,
underprotection would result from the
use of an interpolation approach that
would result in higher criteria at low or
intermediate salinities.

5. Timing and Process

106. Comment: EPA should delay
Federal promulgation until current State
efforts to adopt water quality standards
have been completed.

Response: Without sufficiently
protective and defensible water quality
standards, EPA and the States cannot
effectively control discharges of toxic
pollutants. While the Clean Water Act
clearly gives primary authority for
adopting water quality standards to the
States, Congress clearly signaled its
frustration with State delays in adopting
criteria for toxics in the 1987 Clean
Water Act amendments. Since the 1987
amendments, the States have had over
five years to meet the statute’s
requirements for adopting water quality
standards for toxic pollutants. Further
delay is unacceptable. It is now time for
EPA to exercise its oversight authority
to ensure that human health and the
environment are adequately protected.

107. Comment: Several comments
were received relating to the general
subject of State action during or
subsequent to this rulemaking and on
the processes EPA would use to
withdraw Federal criteria applicable to
a State, A related comment was that
EPA should clarify that partial
withdrawals are possible. Another
comment questioned which criteria
would apply in a situation where EPA
approves State standards subsequent to
the Federal promulgation.

Response: EPA is fully aware that
several States are actively involved in
reviewing and possibly revising their
standards to meet the requirements of.
the Act simultaneously with the
Agency's action to promulgate Federal
standards. It is an objective of the
Federal action to spur State action to
complete their own administrative
procedures so as to obviate the need for
Federal promulgation. However, for the
reasons stated earlier in the preamble as
the basis for this rulemaking, EPA
believes States have already had more
than adequate time to respond to the
statutory requirement and that EPA has
a responsibility to act to put standards
in place to serve as a basis for
environmental control programs.
Nevertheless, EPA encourages States to
continue to adopt their own standards
and thereby enabling themselves to
make use of the flexibility inherent in
the program through use of the various
implementation processes even if such
action will not be completed until after
promulgation of this rule. EPA is
committed to timely withdrawal of the
Federal standards after State adoption
and EPA approval of State standards.

‘that adeguately protect

The assertion that upon adoption of
standards by the State, EPA’s Federal
criteria are no longer applicable within
the State is not correct. The Federal
criteria will continue to be the
applicable water quality standards until
withdrawn, Where the State standards
are less stringent than the Federal
standards, the Federal standards will be
controlling until final action is taken to
withdraw the Federal standards. In this
situation, the permitting agency must
use the more stringent standards in
issuing permits. As a practical matter, it
is assumed that permit holders would
seek a stay of permit requirements
pending the final decision of the Federal
standards, While there may be & period
in which therse are both State an
Federal standards in effect, the most
stringent standards (either the State's or
EPA'’s) would be controlling.

As described earlier in the preamble,
EPA will act to withdraw this rule as
applicable to a State, if the State
completes action on adopting standards
eir
wate ies from toxic contamination
and EPA approves those standards. The
standards do not necessarily have to be
exactly as those promulgated by EPA
but they must meet the requirements of
the Act and 40 CFR 131.11.

Many comments were received that
EPA should not be required to receive
comment and execute a rulemaking in
order to withdraw State-adopted and
EPA-approved standards that are less
stringent than those promulgated by
EPA. As described in Section E-3 of this
preamble, EPA withdrawal action
differs depending upon whether the
State standards are equal to or more or
less stringent than those promulgated in
this rule.

While it would be administratively
less cumbersome not to provide notice
and comment in withdrawing a more
stringent Federal water quality standard,
EPA, however, is constrained by the
provisions of the Administrative
Procedures Act, 5 U.S.C. Section 551 (4)
and (5) which we believe preclude the
Agency from withdrawing a rule as
suggested by the commenters. EPA will
take timely action to withdraw the
Federal rule in these cases. EPA has had
experience in withdrawing the Federal
rule covering each situation, i.e.
standards equal to or more or less
stringent than the Federal rule (51 FR
11581, April 4, 1986; 47 FR 53372,
November 26, 1982; 56 FR 13592, April
3, 1991). It has not proven to be a
practical problem. Consistent with the
water quality standards guidance and
historical operating policies, EPA
confirms that partial approval of State
standards and partial withdrawal of the
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Federal rule is allowable. (See generally,
Chapter 2, Water Quality Standards
Handbook, December 1983)

Thers is an exception to this process.
If a State adopts a 10-3 risk level when
EPA promulgated 1075, the rule can be
withdrawn without notice and comment
because we raised the possibility of
different risk levels in the proposal and
we have accepted both risk levels as
meeting the requirements of the Act.

108. Comment: EPA received
comment that there is no procedural
necessity for this rule because Corigress
did not set a specific deadlins for State
action to comply with section
303(c)(2)(B). .

Response: For the reasons set forth
elsewhere in this preamble, EPA has the
requisite statutory authority to
promulgate these criteria and that such
criteria are necessary as a basis for water
quality-based control programs designed
to protect the public health and the
environment.

Section 303(c)(2)(B) of the Act
requires States action to address toxic
pollutants “whenever a State reviews
water quality standards pursuant to
paragraph (1) of this subsection * * *”,
Paragraph (1) refers to the requirements
to review and revise, if necessary,
standards at least once each three year
period—the triennial review cycle for
standards,

Notwithstanding arguments
concerning timeliness of EPA and State
actions, the Agency has made a decision
that toxics criteria for priority toxic
pollutants should be in place. The
Administrator’s action has started the
process described in CWA section
303(c)(4) for Federal promulgation.
Thus, because of the Agency’s action,
the comment at this point is moot.

109..Comment: EPA received
numerous comments concerning the 30-
day public comment period. Some
industries and municipalities expressed
concern that the rulemaking was too
extensive to allow meaningful comment
within 30 days. Some commenters
requested extensions up to six
additional months. Several commenters
noted that EPA had never before
promulgated a final water quality
standards rule within 90 days of
proposal.

Response: EPA appreciates that 30
days is a short comment period but
believes that it is fully consistent with
section 303(c)(4) (33 U.S.C. 1313(c)(4))
which requires EPA to promulgate a
final regulation within 90 days of
proposal. The fact that EPA only met
this requirement once in its nine final
promulgation actions does not change
the statutory requirement.

In most of those previous cases (and
in 2 cases today) the Agency was in fact
superseding a State rule. Pursuant to the
Agency's lation at 40 CFR 131.21(c)
the State rule stayed in effect until
EPA’s final rule took effect. Today’s
action is different. Hers, by and large,
there are no State criteria for priority
toxic pollutant in place and EPA is
acting to fill that void. This EPA action
has a greater sense of urgency and
justifies the Agency’s effort to meet the
90 day statutory time schedule in CWA
section 303(c)(4).

The addition of section 303(c)(2)(B) to
the Clean Water Act was a clear and
unequivocal signal from Congress that it
was dissatisfied with the slow pace at
which States were adopting numeric
criteria for toxic pollutants. This intent
is made clear in the legislative history
of that provision. It is the only time in
the 26-year history of the program that
Congress explicitly directed the States
to address certain pollutants in their
standards. Moreover, section 303(c)(4),
which authorizes Federal promuigation
has explicit deadlines and
Congressional directives to act
promptly. The intent of the Federal
promulgation section of the Act is to
accelerate human health and ecological
protection by establishing water quality
standards as a basis for pollution control
programs. To achieve these objectives
and meet the statutory deadline, we
need sufficient time to review public
comments and make any necessary
revisions.

Although the State and pollutant
coverage of this final rule is large, the
issues involved are neither new nor
numerous. The primary focus of this
rule is the narrow issue of whether a
State has adopted sufficient water
quality criteria for toxic pollutants in
State standards as necessary to support
water quality-based control programs.

EPA alerted the public to its
intentions and the planned contents of
the proposal on April 19, 1990, in an
announcement in the Federal Register.
In addition, we notified the
administrators of the State agencies
responsible for the water quality
standards program of each potentially
affected State of our plans on April 9,
1990. In the April 19, 1990, notice, EPA
described what would be in the
proposal, including: Which pollutants,
which States, the cancer risk level, and
EPA’s intention to update criteria using
publicly available information in the
Integrated Risk Information System.
Since that notice, EPA has apprised the
public of its intentions and status of its
action through State and Regional
meetings and quarterly newsletters on
the criteria and standards program. EPA,

through both its Headquarters and
Regional Offices have met with the
States, and the regulated community
individual and public meetings and
public hearings to discuss EPA's plans
and progress. This lengthy lead time has
allowed potential commenters to
grepare or the propesal and should

ave facilitated preparation and
submission of meaningful comments
within the 30-day public comment
period.

As discussed previousl{ in this
preamble and the preamble to the
proposed rule, the methedology used to
develop the criteria and the criteria
themselves have previously undergone
scientific peer and public review and
comment and were revised as
appropriate. Some human health criteria
were updated by recalculating the
criteria using revised reference dose
information contained and publicly
available in the Agency’s Integrated Risk
Information System. Information in this
system was peer reviewed within EPA
and, as a matter of policy, is the
information which was recommended to
the States for their use. Most of these
reviews occurred before 1987. Congress
acted to amend the Act with full
knowledge of the EPA process for
developing criteria and the Agency's
recommendations under section 304(a).
EPA believes it is consistent with
Congressional intent to rely on existing
criteria rather than engage in a time-
censuming reevaluation of the
underlying basis for water quality
criteria. At some point in the standards
setting process the States and EPA must
act recognizing that scientific research
leading to improved water quality
information is an ongoing process. In
the case of this rulemaking, EPA affirms
that in addition to all the
environmental, programmatic, and
statutory factors supporting the rule, the
basic criteria methocfologies are
scientifically sound as are the resulting
criteria.

In the five years since the February
1987 enactment of section 303(c)(2)(B),
most States have worked extensively to
adopt water quality standards for toxics
pollutants. The issues in this proposal
are the sams ones that States,
dischargers, public interest groups, and
EPA have discussed and debated in-
depth during those deliberations. The
comments prepared for State and EPA
meetings and hearings are to a great
extent the same as those to be made on
this Federal action and made it easier
for the commenters to prepare
submissions on this rule. The arguments
presented in the public comments that
EPA's action is new or that the States
are not in compliance because they are
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carsfully mviewingatdheir standards all
tend to ignore the fact that many of the
criteria were available as sarly as 1980.
Because of a lack of State action, EPA
made it a priority emphasis in the
revision to the water quality standards
regulation in 1983 an%. most
importantly of all, that section
303(c)(2)(B) was not the start of the
process but the signal from Congress
that delays had to cease. It is now
eleven years after the criteria were first
made available to the States, five years
after Congress specifically directed the
States to Act. Given this ground, 30
days was sufficient for commenters to
prepare and submit meaningful
comments. The extensive nature of the
comments submitted support this
position. Further delay in the process is
totally unwarranted for all of the above
programmatic, health, ecological, and
statutory reasons.

110, Comment: EPA should
proraulgete criteria only for those
poilutants clearly shown to be
interfering with designated uses.

Response; The record supporting this
proposal contains extensive data on the
toxic pollutant problem in each State, It
shows the presence of numerous toxics
in State waterbodies and it also contains
information on impaired waterbodies.
Earlier in this preamble, in section E-2
of this preamble, we described that
rationale for why EPA could not
undertake extensive studies in each
State, ;i

In responsas to previous comments
earlier in this section, we described
EPA’s legal authority to undertake this
promulgation action including why it is
not necessary for EPA to promulgate
standards pollutant-by-pollutant,
waterbody-by-waterbody. In summary:
{1) EPA has sufficient data to indicate
the widespread presence of toxic
pollutants, (2) administratively, given
the statutory schedule for promulgation,
Con clearly never intended EPA to
conduct in-depth State analysis, (3)
EPA, in its December 1988 guidance on
options to meet the statutory
re ment of section 303(c)(2)(B)
indicated a policy position that “* * *
the or petential construction of
facilities that manufacture or use
priority toxic pollutants or other
information indicating that such
pollutants ere or may be discharged
strongly suggests that States should set
standards since such pollutants have tha
potential to or could be interfering with
attaining designated uses”, (4) neither
the Act nor EPA’s regulation limits the
establishment of standards to a
waterbody-by-waterbody, pollutant-by-
pollutant approach, (5) as a matter of

sublic policy to protect human health

and the snvircnment, it is the Agency's
position that a more conservative
approach is warranted, and (6) actusl
dischargers of such pollutants should
expect to have control limits placed in
their permits for such pollutants whils
other dischargers will not be affected.

111. Comment: Since EPA published
a range of risk levels in its water quality
criteria documents, it should allow &
range in this rule or allow States to
select the appropriate risk level.

Response:%PA's publication of a

e of risk levels in individual water

quality criteria documents was simply
an illustration of how the criteria
recommendations would be affected by
adopting various risk levels. It was not
intended to nor did it, in fact, establish
a policy on risk levels.

Consistent with recognizing the
primary authority of States to adopt

water quality standards and that Agency

policy allows States to select an

appropriate risk level within the general

range of 1074 to 107°, EPA modified this
final rule to apply the human heslth
criteria at the risk level adopted or
proposed by the State forall or a

majority of toxic poliutants under

applicable State water quality standards

regulations, or in the case of Idaho,
Nevada, and Rhode Island, on an
expression of State preference. EPA

notes that in a majority of cases, the 10

risk level is the one adopted by the
States. In order for the human health
criteria to be implemented in water
quality programs, a single risk level
must be chosen so that a specific
numeric limit is established for a
pollutant. The rationale for EPA’s
choice of a risk level for each State in
this rule is contained in section G-1 of
this preamble.

Any State adopting its own standards
that meet the requirements of the Act
may adopt a risk level other than that
used by EPA in this rule, The ability of
a State to select an alternative risk level
is one of the reasons EPA encourages
each State to adopt its own water
queality standards rather than rely on
Federal promulgation.

6. State Issues
Alaska, Washington, and Idaho

112. Comment: Alaska, Washington
and Idaho have noted errors in the
proposed rules. In some cases these
errors were improper citations, or the
inclusion of, or failure to include,
cegain criteria. .

esponse: EPA sought comments on
the interpretation it had made of the
various State water quality standards
that wers potentially affected by the

proposed rulemaking. EPA expected

and received comments on the
appropriateness of the individual
criteria groups applied to the State
ey et ey
i whi t can

maks to the pro rules EPA notes
that the preambie to the proposed rule
laid out the intmln and purposes of this
action extensively, Beginning on page
58431 of the preamble to the proposed
rule, EPA described the 12 “rules” or
logic used to derive the criteria
applicable to States judged not in
compliance with CWA section
303(c)(2)(B). The gist of this rationale
was for EPA to apply aquatic life criteria
to State-defined designated uses
providing even minimal support to

uatic life survival; and human health
criteria to State-defined designated uses
providing for public water supply and/
or aquatic life consumption. Morsover,
EPA provided in the matrix in proposed
40 CFR 131.36(b) all of the numeric
levels that it proposed for application to
the designated uses. Thus, EPA believes
that sufficient notice was provided as to
the pu.r?ose of the proposed rule, the
types of affected State designated uses
and the identification and stringency of
the section 304(a) criteria to provide the
Agency some latitude in deleting and
adding criteria, especially when these
changes are made use of comments
made by the affected States and are
necessary to correct unintended
mistakes,

After discussing this comment with
the State of Alaska, it was agreed that
the followi_tlx%changes to the rule were
necessary. These changes occur in 40
CFR 131.36(d)(16)(ii).

The State’s current water quality
standards (WQS) reference “Gold Book”
criteria for all uses included in the rule
except secondary contact recreation,
Because the promulgated numbers are,
in essence, revised Gold Book criteria,
to be consistent with State WQS, EPA
applied aquatic life and human health
numbers to all uses except secondary
contact. Secondary contact recreation is
included because it is defined in the
State’s standards as including fishing.
D1 criteria are applied to the drinkin
water use, D2 criteria are applied to all
uses except drinking water for both
fresh and marine waters. All acute
aquatic life criteria are included in this
rule. (See correspondence between the
State and EPA in the record.) Also, all
human health criteria for carcinogens
based on the fact that the State has not
adopted a risk level and therefors,
cannot calculate or apply appropriate
criteria for carcinogens. The chronic
aquatic life criterion for selenium as it
has been updated since publication of
the Gold Book and made more stringent.
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The seafood processing use (2)(A)(ii}
was deleted from rule because it is an
industrial use category to which the
criteria promulgated today do not
appro;riatel apply.

Additionally, in 40 CFR
131.36(13)(iii), the risk level for
carcinogens was changed to 10~° to
reflect the State’s July 1992, proposal to
amend its water quality standards and
to reflect an indication of State policy
preference received on November 16,
1992,

The following changes were made
with respect to the State of Washington.
ARer discussion with the State, EPA has
assigned appropriate criteria to use
categories rather than to classes. The
rule was revised as follows (see 40 CFR
131.36(d)(17)):

(22)(i) Fish and Shellfish

Fish

Water Supply (domestic)

Recreation
(22)(ii) Fish and Shellfish; Fish

B1 and B2—#2, 10

C1—#2, 10

C2—#2, 6,10, 14

Water supply (domestic)

D1—All

Recreation

D2—All marine waters

D2—freshwaters not protected for

domestic water supply

‘The following changes were made
with respect to the State of Idaho. After
discussion with the State, EPA
renumbered the use classifications to
reflect the reorganization of the State
standards and made the following
changes in the criteria assigned (see 40
CFR 131.36(d)(18)):

1.b Domestic Water Supplies

Remove cyanide and asbestos
3.a Primary Contact Recreation

Remove B1—All

Remove B2—All

Add D1—All
3.b Secondary Contact Recreation

Remove B1—All

Remove B2—All

Alaska

113. Comment: EPA has incorrectly
included CMC (acute) aquatic life
criteria for freshwater and saltwater for
Alaska in the proposed rule.

Response; EPA’s inclusion of CMC
aquatic life criteria in the rule is
appropriate. Alaska’s water quality
standards state that, “*Substances shall
not * * * exceed criterie cited in EPA,
Quality Criteria for Water."” Whether or
not the State has adopted both acute and
chronic criteria by reference is
ambiguous and requires clarification
through this rulemaking, especially in
light of language included in the

following three documents issued by the
State:

1. The State’s Water Quality
Standards Workbook, published in July
1981, and widsly distributed in order to
“understand what water quality
standards and criteria are, how to
interpret the Alaska water quality
standards regulation * * *”, states that,
“* * *» EPA has developed a two-
number criterion for acute and chronic
conditions. The state adopts only the
chronic criterion.”

In the same state WQS workbook,
Table 1, ‘“Alaska’s Water Quality
Criteria for Toxic Substances in
Freshwater and Saltwater”, is said to
“represent the toxic substances criteria
adopted by reference in the AWQS.”
This table does not include any acute
values for the priority toxic pollutants.

2, An August 30, 1991 letter from
John A. Sandor, Commissioner of ADEC,
to Harold Geren, Chief of EPA Region
10’s Water Permits and Compliance
Branch, states, *“The Department affirms
its decision to continue to use “Gold
Book™ chronic criteria to establish
receiving water criteria and effluent
limits in NPDES permits,'" (emphasis
added)

114, Comment: Alaska was not
informed of EPA's intention to include
acute criteria in this rulemeking,

Response: On November 4, 1991, EPA
Region 10’s Water Division Director sent
via fax and hard copy, 2 letter to ADEC’s
Chief of Water Quality Management,
notifying the State of EPA’s intention to
include acute criteria in this
rulemaking. The letter stated, “These
letters affirm Alaska’s use of “Gold
Book” chronic criteria for freshwater
and marine systems and have convinced
us that Alaska is in compliance * * *
with the following exceptions: * * *
Acute aquatic life criteria for all
poilutants * * *.”

115, Comment: The statement
included in the rule that, “Alaska is
included in today’s proposal because
although the State had previously
adopted all section 304(a) criteria by
reference, the State Attorney General
has decided that the adoption by
reference is invalid”, is in error and
should be deleted from the final rule.

Response: EPA concurs that the
statement was in error and no such
statement is included in this final rule.

Arkansas

116, Comment: Any promulgation of
human health criteria for the State of
Arkansas should be withdrawn from the
rulemaking because the state has
adopted such criteria.

Response: A State's standard must be
reviewed and approved by EPA before

the State can be removed from the rule.
Arkansas formally submitted their water
quality standards containing human
health criteria to EPA on December 17,
1991. EPA's review found that the
human health criteria were supportive
of designated uses and therefore no
human health criteria are promulgated
in this rule. The State’s criteria to
protect human health were approved by
EPA on January 24, 1992, EPA also
disapproved Arkansas’ water g.xality
standards for failing to adopt the criteria
for priority pollutants to protect aquatic
life as required by section 303(c)(2)(B).
Necessary aquatic life criteria are
promulgated today and include the
following: Cadmium, chromium,
copper, lead, mercury, nickel, selenium,
silver, zinc, and cyanide.

117. Commenti: Arkansas is not
required by the Act to adopt numeric
criteria for metals because it has not
been established that the metals listed
“could reasonably be expected to.
interfere with those designated uses
adopted by the State."”

Response: EPA's policy is that the
presence of any Section 307(a)
pollutants raises an issue as whether
they could reasonably be expected to
interfere with designated uses. The
presence in ambient waters and the
discharge of metals is documented in
several databases, including the Toxic
Release Inventory, STORET, and
discharge monitoring reports, The State
could have submitted supporting
documentation that demonstrates that
the presence or discharge of these
metals is not expected to interfere with
designated uses. The State submitted no
such information, In the absence of any
demonstration to the contrary, EPA
must conclude that the metals can
reasonably be expected to interfere with
designated uses.

118. Comment: The documentation on
which EPA based its assertion that
designated uses “‘could reasonably be
expected to be interfered with” should
be provided under this rulemaking
process.

Response: The documentation that
showed the widespread occurrence of
metals in Arkansas” waters in
concentrations exceeding EPA’s
recommended levels was part of the
record for this rulemaking and was
available for review at the Region 8
office as well as at EPA headquarters.

119. Comment: All pertinent data
developed by EPA under the 304(1)
process should be made available
without special request to ensure its
availability to potentially affected
parties.

Response: The material developed by
the States with respect to section 304(1)
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was publicly available at the time the
list was compiled. A complete
discussion of the relationship between
the 304(1) list and today’s rule is
included earlier in this section.
Moreover, becanss EPA did not rely on
the State’s section 304(i) materials for
this rulemeking, it was unnecessary to
place such materials in the record.
California

120. Comment: A commenter urged
that the national rule should clarify that
no criterion continuous concentration
for solenium less stringent than 5 pg/l
will be allowed in California’s San
Francisco Bay. Commenters suggestad
that the National-Rule should direct
Region IX to devslop site-gpecific
criteria for selenium in San Francisco
Bay It was further suggested that the
National Rule should state that the 5
ug/l selenium criterion (B2) applies only
to fish and equatic invertebrates, not to
more sensitive uses such as wildlife.
The narrative standards should govern
for the more sensitive uses.

Response: This rule promulgates
EPA's freshwater criteria for selenium of
a CCC of 5 pg/l (4 day average) and a
CMC of 20 ug/l (1 hour averege) for San
Francisco Bay and Delta. In EPA’s
November 6, 1891 approval letter on
California's Enclosed Bays and Estuaries
Plan, EPA approved California’s
decision to allow regional water quality
coatrol boards (Regional Boards) to
determine whers in an estuary it is
appropriate to apply freshwater or
saltwater criteria. Although most
Regional Boards have not yet specified
the appropriate standard, EPA generally
agrees with this process. However, the
EPA standards approval letter
specifically found that utilization of the
saltwater criteria for selenium in the
San Francisco Bay/Delta would be
inappropriate. This finding is based on
substantial scientific evidence that there
are high levels of selenium
bioaccumulation in San Francisco Bay
and the saltwater criteria fails to
account for food chain effects.
Accordingly, in the absence of Regional
Board action consistent with EPA's
approval letter, EPA is promulgating the
freshwater criteria for selenium for the
San Francisco Bay/Delta. EPA’s criteria
for selenium in freshwater are derived
from laboratory and field data on the
effects of selenium on aquatic
veriebrates, invertebrates and plants and
should be protective of aquatic
organisms under most conditions. The
selenium criteria were not develaped
with the intent to address protection of
wildlife such as waterfowl. EPA is in
tha process of developing wildlife
criteria for selenium. Recent studies and

analyses have enhanced our
understanding of avian ure to
selenium in the field end havs clarified
the importance of food chain
biomagnification and low level toxic
effects on avian reproduction. Such
information is, for the most part, new
information available after the Water
Quality Criteria for Selenium was
published in 1987. EPA supports the
efforts of the State to develop selenium
criteria based upon food chain
biomagnification. However, in the
absence of a final wildlife criteria
document, or other sufficient
information, EPA is unable to
promulgate a criterion more stringent
than 5 pg/l as part of this rulemaking.
The purpose of this rule is to establish
Federal criteria for ell waters that do not
have EPA-approved stete criteria. It is
not appropriate to use this Federal rule
as a mechanism for directing
promulgation efforts of & region.
Further, EPA’s regulations, guidance
documents, and the Preamble to the
Federal rule clearly specify the steps to
be taken when a state wishes to adopt
site specific criteria. EPA believes that
it is already clear that both the numeric
and the narrative standards apply in all
cases. This information is contained in
EPA’s guidance documents and doss
need not be reiterated in this
rulemaking.

121. Comment: EPA should
promulgate freshwater selenium criteria
in California for the Sacramento-San
Joaquin Delta, the inland surface waters
including the San Jeaquin River, and the
Central Valley Wildlife refuges.

* Response: The draft rulemaking
propossd the national selenium criteria
for all water bodies in California and
included those listed above. On
November 6, 1991, EPA approved
California’s Inland Surface Waters Plan
which adopted EPA's selenium criteria
for freshwater bodiss with the exception
of Salt Slough, Mud Slough, and the
upper San Joaquin River. EPA approved
the State’s selenium criteria but cgd not
approve these exceptions. Accordingly,
the final national rule promulgates the
EPA freshwater criteria for selenium for
Salt Slough, Mud Slough, and the upper
San Joaquin River. The State’s
freshwater selenium criteria will apply
elsewhere in the Sacramento-San
Joaquin Delta and San Joaquin River.
The California Inland Surface Waters
Plan elso included a selenium criterion
of 2 ppb for the inflow to Grasslands
Area Wildlife Refuge in the Central
Valley that is more protective than
EPA's criteria. This selenium criterion
was approved by EPA and, therefors,
today’s promulgation will not apply to

the inflow to Grasslands Valley Wildlife
Refuge.

122. Comment: Several commenters
assorted that: (1) Past efforts to develop
site specific objectives for San Frencisco
Bay demonstrate the technical
difficulties, costs, and uncertainty of
developing site specific criteria and; (2)
those Ities make site-specific
criteria ineffective in amending
inappropriate national criteria.

esponse: EPA approved the water
%ality criteria adopted by California in
the Enclosed Beys and Estuaries Plan on
November 8, 1991. EPA has revised
today's rule so that it does not include
pollutants covered by those stats-
adopted, EPA-approved criteria, except
for selenium as described in the
previous comment and response. The
San Francisco Bay is a highly complex
estuarine system. In such cases,
developing site specific criteria may be
difficult. In October 1991, EPA mag'e
technical comments on the site specific
objectives proposed for San Francisco
Bay. The site specific criteria for San
Francisco Bay have not yet been
adopted by the State and, therefore, it is
prematurs to evaluate their
effectiveness. EPA has approved site
specific criteria in several States and
recommends that site specific criteria be
developed where physical or chemical
characteristics of the site alter the
biological availability of the chemical or
where species at the site are more or less
sensitive than those species used in the
development of national criteria. Please
see Science and Implementation under
general comments.

123. Comment: A commenter
indicated that Region IX has placed
impediments on the adoption of site-
specific criteria which make future
adoption of site-specific criteria an
unrealistic alternative.

Response: There is no indication what
“impediments” the commenter refers to,
or the action by which Region 9
allegedly created such impediments.
Please see Implementation under
general comments about requirements
for site-specific criteria.

124. Comment: EPA also received
comments that the proposed rule would
establish inappropriate and technically
unsupported criteria for copper, nickel,
lead, and mercury for South San
Francisco Bay.

Response: The final rule has been
amended to reflect EPA’s November 6,
1991 action on California's Enclosed
Bays and Estuaries Plan and does not
include criteria for copper, nickel,
mercury or lead for San Francisco Bay.
EPA generally approved California’s
gﬁpmacb directing regional boards to

oose between two sets of criteria

.
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(freshwater or saltwater) in an estuary.
California's saltwater and freshwater
criteria are ?ipprovod by EPA. At this
point, EPA does not have sufficient
information to conclude that this
:gproacb of allowing Regional Beards to

oose between the two sets of criteria
is inappropriate for copper, nickal, lead,
and mercury in the South Bay.
Thersfore, criteria for these metals are
not included in this final rule.

125. Comment: Several commenters
questioned the appropriateness of
promulgating EPA criteria for special
water bodies such as ephemeral streams,
constructed agricultural drains, effluent-
dominated streams, irrigation-flow
dominated streams, or evaporation
ponds.

Response: The criteria contained in
this rule apply to all “waters of the
United States’’ as defined in the Clean
Water Act and implementing
regulations except where State-adopted/
EPA-approved criteria apply. Waters of
the U.S. mey include human- -
constructed water bodies. Waters of the
U.S. does not include waters that fall
under EPA’s waste treatment system
exemption. California deferred adopting
water quality standards for certain
effluent-dominated streams and
irrigation-flow dominated streams. This
deferral was disapproved by EPA in its
letter dated November 8, 1991 on the
basis that it did not protect the water
bodies from toxics that are reasonabl
expected to interfers with designate
uses. EPA Region IX egrees with
California that site specific criteria
would be appropriate for many waters
in these categories. If California adopts
and EPA approves site-specific criteria
that protect the designated uses, criteria
for those waters will be removed from
this final rule.

128. Comment: Several commenters
found it impossible to comment on the
proposed rule in the short comment
period provided. Specifically,
commenters noted that the thirty-day
comment period is unreasonable and
unfair for California given Region IX's
delay in acting on California's own
water quality standards.

Response: Commenters had more than
five weeks to review Region IX's
November 8, 1991 action, including
thirty days to compare it to the
pro Federal rule. Also, please see
general comments under Timing and
Process.

127. Comment: EPA was not
mandated to propose standards for
California at this time, especially in
light of Region IX's November 6, 1991
action on California’s standards. The
Clean Water Act contains no specific
deadline for EPA to propose standards

and does not require standards to be
proposed for the entire nation at once.
California could be separated from other
states in order to allow reasonable time
to evaluate both actions.

Response: On November 6, 1891,
Re?ion IX disapproved California's
failure to adopt numerical criteria for all
307(a) pollutants for all “waters of the
U.S.” in California. According to EPA's
water quality standards regulations (40
CFR part 131), the State has a 90-day
opportunity to correct any deficiencies
and EPA may then approve adequate
corrections. If the State does not adopt
the necessary corrections (or additions)
within that period, then EPA must
“promptly” propose and promulgate
Federal standards in place of those
deficient State standards. (Clean Water
Act, section 303(c)(4)(A); 40 CFR
131.22.) In this instance, Federal
promulgation occurred more than 90
days after November 6, 1991, and took
into account any and all changes
adopted by the State during those ninety
da{s. To further delay promulgation for
California when EPA is prepared to act
on California’s standards concurrent
with other States is unnecessary, As to
the adequacy of time to evaluate both
actions, see responsae to preceding
comment.

128. Comment: California commenters
stated that it is unclear whether Federal
or State criteria would apply to waters
which California exempted, since EPA
disapproved this exemption.

Response: California, by exempting
certain waters from its 303(c)(2)(B)
criteria, failed to adopt such criteria for
those waters. EPA’s disapproval of the
exemptions did not bring about an
adoption which the State never made.
With this rulemaking, EPA adopts
criteria for all 307(a) priority pollutants
for those exempted waters which are
Waters of the U.S. See additional
comments below.

129. Comment: It is unclear which of
California’s use classifications are
considered aquatic life or human health
classifications. The proposed rule
equates aquatic life protection with
aquatic life consumption and states that
waters with any aquatic life designation
must meet human health criteria. A
commenter indicated that assigning fish
consumption for any aquatic life
segment is equivalent to Federal
promulgation of new designated uses
and should not be done in this
rulemaking.

Response: California’s basin plans
identify specific aquatic life and human
health uses that are to be protected in
a particular waterbody. EPA has no
intention of changing designated uses in
this rulemaking. As stated in the

proposed rulemaking, States may
remove the human heslth use
classification for waters which have
aquatic life but no existing aquatic life
consumption uses. California, however,
applies human health protection for fish
consumption statewide to all navigeble
waters through the Inland Surface
Waters Plan, Enclosed Bays and
Estuaries Plan, and Ocean Plan.
Therefors, the Federal rule is based on
the presumption that, for all navigable
waters of the State, aquatic life is

resent, fish or other aquatic life are
geing caught and consumed, and human
health protection for fish consumption
is necessary. It is consistent with EPA's
established water quelity standard
regulations to require States to include
all uses identified in Section 101(a) of
the Act for all waters unless removed
through an approved use attainability
analysis. (See 40 CFR 131.10(j)). In this
rulemaking EPA has not included the
human health criteria (based on fish
consumption) for any segments for
which a State has conducted, and EPA
has approved, a use attainability
analysis to remove fish consumption as
a use. Please see Legal Authority under
general comments, :

130. Comment: EPA’s claim on 56 FR
58422 at p. 58431 that comprehensive
Federal promulgation of standards place
“no undue or inappropriate burden on
States or dischargers” is unsubstantiated
and believed to be untrue in California.
The economic impacts of complying
with Federal criteria are believed to be
enormous particularly for publicly
owned treatment works (POTWs) and
are likely to discourage water
reclamation projects,

Response: The commenter provides
no explanation as to why complying
with Federal criteria will discourage
water reclamation projects, EPA is
unconvinced that this would be the
case. Please see Economics under
general comments in response to
economic impact concerns.

131. Comment: The commenter is
concerned about the use of 1075 risk
level criteria as opposed to MCLs for
protection of drinking water.

Response: California does not have
any water bodies where drinking water
is the sole exposure pathway. Therefore,
MCLs may not be sufficient to protect
human health from exposure to toxics
from combined drinkinrg water and fish
consumption pathways. See section F-
5 for a more detailed discussion of risk
levels included in this rule.

132. Comment: The commenter is
concerned that State schedules of
compliance will not apply to Federal
criteria.




60900 Federal Register / Vol. 57, No. 246 / Tuesday, December 22, 1992 / Rules and Regulations

Response: Federal criteria will be
implemented in accordance with
existing state adopted compliance
schedules, For a detailed discussion of
this subject see a response to comment
in subsection 4 of this section,

133. Comment: A commenter asserted
that EPA did not do enough to educate
the State early on of the 303(c)(2)(B)
requirements and that EPA’s final
303(c)(2)(B) guidance was not
transmitted to the Statss until December
12, 1988, almost two years after the
1987 amendments, This delay left
California with inadequate time to adopt
criteria on a pollutant-by-poliutant an
water body-specific besis, and consider
the scientific uncertainties relating to
the Federal data and methodologies.

Response: As stated in the Preamble
to the proposed ruls, the December,
1988 guidance was not substantially
different from earlier drafts which were
available for review by the states. That
guidance proposed a pollutant-by
pollutant and waterbody specific
approach as an accepteble option. While
recommending certain approaches, the
guidance also made it clear that States
retained flexibility to implement their
own preferred approaches. Pleass see
Science and Timing and Process under
general commants,

134, Comment: One commenter stated
that Region IX’s requirement that
California adopt criteria for all priority
pollutants is erroneously based on
statements in California’s Functional
Equivalent Documents and is
inconsistent with national guidance.
Ancther commenter statsd that this
raquirement was unfounded.

esponse: Region IX has consistently
advised California that it must adept
criteria for all pollutants for which EPA
has section 304(a) criteria
recommendations, with the exception of
any pollutants which cannot reasonably
be expected to interfere with designated
uses. Omission of any such pollutant
must be based on evidence concerning
the presence and effect of that pollutant
in any given waterbody. This policy is
consistent with national guidance, the
“history of which is set forth in Part B2
of the Preamble of November 19, 1991.
None of the guidance options has ever
allowed the exclusion of any such
pollutant from the requirements of
section 303(c)(2)(B) without a factual
scientific basis. In the absence of such
scientific basis, EPA relied on
California’s draft Functional Equivalent
Document which stated that “it is likely
that priority pollutants not covered in
this plan wilrbe found [in the State] in
a more extensive analytical survey.”
This statement is sufficient basis for
EPA to have determined that all priority

pollutants would reasonably be
expected to interfere with designated
uses in all waters of the State.

135. Comment: The Federal criteria
are more stringent than necessary for
some water bodies in California.

Response: Without specific
information about which pollutants and
which water bodies the commentaer is
referencing, EPA has difficulty
responding to this comment, In the
absence of such ific information,
EPA determinad that it was appropriate
to adopt EPA's section 304(a) criteria for
all “waters of the U.S."” that lack State-
adopted, EPA-approved criteria. If,
based on further scientific information,
the State adopts site-specific criteria
which are less stringent than the Federal
criteria but, in EPA’s judgment, fully
meet the requirements of the Act, EPA
will undertake a rulemaking to remove
the affected pollutants from the Federal
rule. For adcri!jonal information, please
see Science under general comments,

136. Comment: Major wastewater
dischargers in California have filed a
petition in State court to restrain the
State from utilizing its section
303(c)(2)(B) standards for inland waters,
bays, and estuaries. They filed the
petition out of concern over significant
economic impacts caused by blanket
impaosition of the [EPA] criteria. The
filing of the petition illustrates the
concerns of many public agencies over
use of EPA criteria as national
standards.

Response: The petition referred to in
this comment is a challenge to section
304(a) criteria which have been adopted
by the State. It is a pending proceeding
in State court and does not affect today's
rulemaking. The commenter states that
this matter reflects a widespread
concern over adoption of section 304(a)
criteria as national standards, That
concern is apparent in the comments
received from several entities,
particularly in California, and they are
addressed in the Economics under
general commaents,

137, Comment: A commenter stated
that ““only marine criteria should be
selected for enclosed bays in California
since these are, by definition,
indentations along the coast which
enclose an area of oceanic water. It is
not appropriate to apply freshwater
criteria to thess water bodies.” The
commenter also indicated that States
should be given the discretion to
determine when freshwater or salt water
criteria should apply in an estuary.

Response: State standards in
California’s Inland Surface Waters and
Enclosed Bays and Estuaries Plans have
been approved for most of the priority
toxic pollutants, These standards

include both freshwater and saltwater
uses and leave the selection of
appropriate criteria to the regional
boards. EPA approved the two sets of
criteria on November 6, 1991. The
Federal rule has been amended to reflect
this approval. The final Federal rule
applies to those parameters and also to
water bodies where State standards are
lacking or not protective. The regional
boards shall determine for both State
and Federal criteria whether freshwater
or saltwater criteria are appropriate at
the confluence of the water bodies with
different water quality objectives.

District of Columbia

138. Comment: The adequacy of new
human health criteria has not been
proven to be germane to the District of
Columbia.

Response: As a general pr:rosition,
EPA is aﬁ)plying criteria for all priority
toxic pollutants not addressed by
approved State criteria for those States
not in full compliance with section
303(c) of CWA. EPA’s reasoning behind
this approach (and the exceptions) are
discussed fully in the preamble.
However, two reasons deserve repeating
hers, First, existing data sources
indicate the discharge, potentizl
discharge or presence of substantial
numbers of priority toxic pollutants in
most States, With the failure of some
States to adopt toxic criteria in a timely
fashion, coupled with the evidence of
the discharge or potential presence of
priority toxic pollutants for which the
State has failed to adopt criteria, the
Agency believes thers is a need for
numeric criteria for most priority toxic
pollutants in most States. Second, the
support of each criterion on a state-by-
state and waterbody-by-waterbody basis
by EPA would be an encrmous
administrative burden on EPA and
would be contrary to the statutory
scheme and Congressional directive for
swift action, Congress directed EPA to
accomplish the promulgation within 80
days and EPA has made every effort to
expedite this rulemaking. Providing the
adequacy for all criteria for all States
woe:}ld take years and would be counter
to the directive of swift action.

Florida

139. Comment: One commenter stated
that, since the State of Florida adopted
numeric criteria on December 7, 1990
based on Option II of EPA's section
303(c)(2)(B) guidance, the Federal rule
should not include criteria for all
priority toxic pollutants,

Response: Since the time that the
proposed rulemaking was published,
Florida formally requested EPA’s review
of the criteria adopted by the State on
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December 7, 1990, EPA approved these
criteria, with the exception of the
absence of criteria for 2,3,7,8 TCDD (i.e.,
dioxin) on February 25, 1992, Thersfore,
EPA has only included criteria for
2,3,7,8 TCDD for the State of Florida in
the final rulemaking.

Kentucky

140. Comment: One commenter stated
that Kentucky has and
adopted a revision to 401 KAR 5:031
which deletes the previously adopted
numeric human health criteria for
dioxin. A request was made by the
commenter that EPA's determination of
full compliance for Kentucky for the
section 303{(c)(2){B) requirement be
considered and a Federal water quality
criteria ba promulgated through this
Federal rulemaking. Alternatively, a
request was made that such criteria be
established as an interim final rule in a
separate rulemeking.

Response: At the time EPA published
the proposed rulemaking, the State-
adopted criteria for 2,3,7,8, TCDD for
the State of Kantucky was in effect as
part of 401 KAR 5:031 (Surface water
standards). EPA is aware that the
proposed deletion of 2,3,7,8 TCDD
criteria was put into effect on January
29, 1982, EPA’s position on Kentucky’s
proposed deletion of the State-adopted
dioxin criteria was transmitted to
Kentucky by letter dated November 21,
1901, In that letter, EPA's Region IV
Water Management Division Director
stated, “Should the State complete
adoption of the proposed amendment
without replacing the adopted dioxin
criteria wign approvable criteria values,
I will recommend to the Regional
Administrator that the dioxin criteria, or
absence of dioxin criterig, be
disapproved by EPA. If the State does
not adopt criteria within 90 days of
EPA's disapproval action, EPA will
initiate a promulgation of Federal water
quality criteria for dioxin for the State."
This continues to be EPA’s position on
this issue.

Louisiana

141. Comment: EPA should not
promulgate dioxin standards for
Louisiana.

Response: Louisiana submitted to
EPA criteria to protect human health for
dioxin on December-18, 1991. EPA's
review found that the criteria adopted
by the State were scientifically
defensible and supported the designated
uses. EPA approved the State standard
on January 24, 1992. Therefore,
Louisiana is not included in today's
rule.

Nevada

142. Comment: A Nevada commenter
suggested that Column D1 criteria
should apply only at the point of intake
of any municipal or domestic supply.

Response: Column D1 criteria are to
apply to all waters designated by the
State of Nevada for municipal or
domestic supply. In the case of Lake
Mead, that is the entire lake excspt for
the segment at the end of Las Vegas Bay

zing that Las Vegas Wash enters
thers. All of Lake Mead is subject to
human consumption of water either
directly from the lake or downstream.

143. Comment: It was stated that the
State of Nevada has already considered
and rejected criteria similar to the
proposed amendments, and Nevada’s
decision is not contrary to the
requirements of the Clean Water Act.

Response: The State excluded criteria
similar to those in the proposed
rulemaking from the water quality
standard amendments considered for
adoption by the Nevada State
Environmental Commission (SEC). The
State did not provida an adequate
justification for this exclusion;
therefors, on January 16, 1891, EPA
disapproved this portion of the SEC
action as being inconsistent with section
303(c)(2)(B). Without substantive
justification (such as evidence of lack of
presence of particular pollutants in
waters of the State) for excluding any of
the priority pollutants from State
standards, all of them must be added,

144, Comment: A Nevada commenter
stated that Las Vegas Wash should be
excluded from any human health
protection for consumption of aquatic
organisms under the Federal rule.

Response: The general issue of the
applicability of column D2
(consumption of aquatic organisms)
criteria is di in the preamble and
in the Science portion of general
comments. Human health protsction is

where a fishery, or other
aquatic life that can be consumed, is
present. Las Vegas Wash has been
designed by the State for the use of
"‘Propagation of aquatic life, excluding
fish.” State regulations clarify that this
designation does not precludse the
establishment of a fishery. Although the
commenter offers anecdotal information
that no one fishes in (or eats any kind
of :luaﬁc organism from) Las Vegas
Wash, no evidence is provided
supporting that anecdotal information.
No use attainability analysis has been
conducted to removal or
amendment of this use. Also, the State
has already adopted (and EPA
approved) stan for protection of
aquatic life in Las Vegas Wash. Because

of the existing aquatic life use and the
potential for consumption of aquatic
organisms, EPA has applied column D2
criteria to Las Vegas Wash.

145. Comment: A Nevada commenter
stated that the proposed rule does not
provide sufficient notice as to why
certain criteria wers included and
others excluded from the proposed
rulemaking for Nevada.

Response: The rulemaking includes
criteria only for parameters that Nevada
did not adopt, or, if the State did adopt
criteria for a parameter, for parametars
that were specifically disapproved. This
information was all part of the
administrative record associated with
Nevada's adoption of numeric standards
for toxics in May 1990 and EPA's
approval/disapproval on Jenuary 186,
1991 and was available to the public
prior to the notice of EPA's proposed
rule, and during the public comment
period for the proposed rule.

New Jersey

146. Comment: A commaenter argues
that New Jersey is in compliance with
section 303(c)(2)(B) of the Clean Water
Act becauss the State incorporates
section 304(a) criteria, by referencs, in
their Water Quality Standards
Regulation for actions involving the
development of water quality based
effluent limitations for point sources.

Response: While the State Water
Quality Standards Regulation does
incorporate section 304(a) criteria by
reference, the standards do not specify
the application factors necessary to
implement criteria (e.g., a risk levsl for
carcinogens). Further, the reference in
the water quality standards regulation
limits application of these criteria to
actions involving the development of
water quality-based controls for point
sources while water quality standards
must serve as the basis for controls on
all sources, point and nonpoint.

147, Comment: A commenter noted
that water quality criteria were not
proposed in the promulgation for New
Jersey waters classified as PL
(Pinelands), or as mainstem Delawsre
River and Delaware Bay (zones 1C-8).

Response: EPA agrees that, due to
EPA oversight, criteria were not
proposed in the promulgation for New
Jersey waters classified as PL
(Pinelands) or as mainstem Delaware
River and Delaware Bay (zones 1C-6).

Appmlpriate criteria for New Jersey
waters classified as PL (Pinelands), and
as mainstem Delaware River and
Delaware Bay (zones 1C-6) are now
included in this final rule.
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Puerto Rico

148. Comment: A commenter stated
that EPA’s proposad rule presents
serious problems regarding its
implementation, specifically in
determining the waters to which such
criteria would be applicable in the
Commonwealth of Puerto Rico.

Response: The Puerto Rico Water
Quality Standards Regulations is clear
regarding the designated uses of all
waters of the Commonwealth of Puerto
Rico. EPA is assigning necessary and
appropriate criteria to support those
uses in order to satisfy the requirements
of section 303(c)(2)(B) of the Clean
Water Act.

148, Comment: A commenter stated
that the Puerto Rico Water Quality
Standards Regulation, which establishes
the classifications and designated uses,
does not comply with the Federal Water
Quality Standards Regulation in terms
of the adoption of subcategories of uses,
the need to conduct use attainabilit
analyses when standards are exceeded,
the adoption of a variety of uses for a
single waterbody, and in considering
the social and economic needs of the
Commonwsealth.

Response: While the Federal Water
Quality Standards Regulation authorizes
the adoption of subcategories of uses,
States are not required to adopt
subcategories of uses in the
establishment of standards. States are
not required to complete use
attainability analyses (UAAs) when
designated uses are not met. Section
131.10(j) of the water quality standards
regulation requires that States must
complets UAAs when removing
designated uses that are not existing
uses, or when specifying uses
inconsistent with the goals of the Clean
Water Act. States may not remove
designated uses if they are existing uses.
In the esteblishment of water quality
standards and water body
classifications, including requisite
public participation, Puerto Rico has
taken social and economic needs of the
Commonwealth into consideration, as
well as the inherent differences in levels
of protection and water quality required
by the various designated uses.
Notwithstanding this discussion, the
rule only addresses appropriate criteria
for priority toxic pollutants. Other
elements of State water quality
standards are not addressed.

150. Comment: It was commented that
the Puerto Rico Water Quality Standards
Regulation does not recognize the uses
of waterbodies that are actually attained.
Resgggse: Designated uses of
waterbodies are not required to only
reflect those uses that are actuslly

attained. While the Pusrto Rico Water
Quality Standards Regulation defines
Class SD waters as surface waters
intended for use as a raw water source
for public water supply and the
preservation and propagation of
desirable species, not all Class SD
waters presently meet these goals,
Designated uses need not be existing
uses, Consolidation of various uses (i.e.,
fishing and swimming) into one
classification is an acceptable approach
for designating uses of weterbogies, and
a necessary one in order to mest the goal
of the Clean Water Act. Federal
regulations require that waters have
designated uses that provide for
fishable/swimmable water quality
where attainable. When establishing
criteria to protect these various
designated uses, criteria may be
specified to protect each use.

Washington

151. Comment: The term *‘water
supplies’ should be deleted from the
Class AA listing in (22)(i) because it is
incorrect.

Response: EPA concurs, it was a
misprint.

152. Comment: Comments were
received that EPA should not
promulgate criteria for dioxin in the
State of Washington. The commenters
expressed concerns that EPA’s actions
would be disruptive and unnecessarily
interfere with ongoing State
administrative and judicial actions
involving Department of Ecology's
decisions in establishing effluent
limitations in permits issued to
numerous pulp and paper mills. The
Department of Ecology had established
the permit effluent limitations based on
the State’s existing narrative water
quality criterion. The commenters urged
EPA to defer action pending the
conclusion of the ongoing State actions
challenging the State’s authority to
establish permit limitations based on its
narrative criterion. In addition
commenters said that the current State

regulations met the requirements of

section 303(c)(2)(B) and that the State's
regulations were equivalent to another
State's water quality standards that an
EPA region had approved as being in
compliance with section 303(c)(2)(B).
Response: EPA carefully considered
the comments on this issue and has
decided to exercise its discretionary
authority under section 303(c)(4)(B) to
premulgate human health criteria for
dioxin and the other toxic pollutants to
be applicable to waters in the State of
Washington. This action will ensure
that there are numeric water quality
criteria applicable in the State as
required by section 303(c)(2)(B).

EPA’s review of the current
Washington water quality standards for
toxic pollutants indicates that those
standards do not include the necessary
water quality criteria to satisfy the ~
requirements of section 303(c)(2)(B).
While WAC 173-201-047(1) includes
numeric aquatic life criteria, protection
of human health is only addressed
through a narrative criterion that
provides that toxic substances not be
introduced at levels which *“‘adversely
affect public health, as determined by
the department * * *.” WAC 173-201—-
047(4). EPA believes that this limited _
narrative criterion does not satisfy the

uirements of section 303(c)(2)(B).

A acknowledges that the
Department of Ecology relied upon its
narrative criterion to establish effluent
limitations for dioxin in State NPDES
permits. EPA sapported the
Department’s reliance in its narrative
criterion in developing necessary
effluent limitations for the control of
discharge of dioxin. EPA encourages all
States to have narrative criteria for
protection of aquatic life, wildlife and
human health in instances when the
State does not have an applicable
numeric criterion. However, section
303(c)(2)(B) is clear in its directive that
States adopt numeric criteria for toxic
pollutants if EPA has issued section
304(a) guidance and the discharge or
presence of such pollutants could
reasonably be expected to interfere with
designated uses in the State.

In the notice of proposed rulemaking,
EPA discussed the basis for its decision
to include Washington in the rule. 56
FR at 58477. The absence of any
numeric criteria for human heelth and
the acknowledged discharge and
presence of toxic pollutants being
expected to interfere with designated
used supported inclusion of Washington
in the rule. With respect to dioxin, the
issuance of permits with discharge
limitations was further evidence that the
discha:%e or presence of dioxin could
reasonably be expected to interfere with
designated basis.

A does not believe that
promulgation of numeric criteria for the
State of Washington should be delayed

nding resolution of the ongoing

itigation challenging the Department of
Ecology's authority to establish effluent
limitations based on the State’s
narrative criterion. The State's narrative
criterion, while it may be the basis for
deriving effluent limitations, is not
adequate to satisfy the requirements of
Section 303(c)(2)(B). Some commenters
argued that Washington had in effect
incorporated by reference EPA’s Section
304(a) water quality criteria guidance as
the basis for interpreting and
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implementing the State’s narrative
criterion. The Washington water quality
standards, however, merely provide that
for toxic substances not listed in the
standards, concentrations shall be
determined “in consideration of
USEPA's Quality Criteria for Water,
1986, and as revised, and other relevant
information.” WAC 173-201-047(3).
The State standards neither require use
of EPA’s criteria nor limit the State’s
decision to use of such criteria.
Therefore, even a decision by the
Washington Supreme Court that the
Department of Ecology is authorized to
use its narrative criterion to develop
permit effluent limitations would not
address the specific requirement of
section 303(c)(2)(B) that the State adopt
numeric criteria,

In response to the comments that the
current Washington regulations are
equivalent to regulations adopted by the
Commonwealth of Massachusetts which
is not included in today's rulemaking,
EPA believes there is a important
difference between the two State
regulations. The Massachusetts
regulations provide that in deriving
criteria for unlisted pollutants, the State
“shall use the recommended limit
published by EPA pursuant to section
304(a) * * *.” Code of Massachusetts
Regulations, Title 314, section
4.05(5)(e). Pursuant to an
Implementation Policy adopted on
February 23, 1990, Massachusetts stated
that it would use a risk management
goal of 107° for individual chemicals
and 103 for mixtures of chemicals in
deriving criteria for carcinogens. The
regulations contain a specificity
regardir:g what the applicable criteria
will be that is not present in the
Washington regulations. EPA’s Region I
determined that the Massachusetts
regulations complied with section
303(c)(2)(B) and approved those
regulations on December 20, 1990. See
56 FR 58452.

EPA's decision to promulgate
appropriate human health criteria for
the State of Washington is consistent
with the Agency's prior statements
regarding the status of Washington's
compliance with Section 303(c)(2)(B). In
the Federal Register notice of April 17,
1990, EPA identified Washington as not
being in compliance with section
303(c)(2)(B). 55 FR 14350. By letter
dated March 27, 1990, from the
Department of Ecology to EPA, the
Department listed the adoption of
human health criteria as an action for its
triennial review that had been requested
by EPA. By letter dated March 21, 1991,
from EPA to the Department of Ecology,
EPA explained that the State would
remain in noncompliance under section

303(c)(2)(B) for human health criteria
even if the State proceeded to adopt
aquatic life criteria and a human health
risk level. These documents are in the
record of this rulemaking.

Executive Order 12291

1. Introduction and Rationale for
Estimating Costs

Executive Order 12291 requires EPA
to prepare a Regulatory Impact Analysis
for major regulations, which are defined
by certain levels of costs or impacts. For
example, the Executive Order specifies
that a regulation imposing an annual
cost to the economy of $100 million or
more is considered major. According to
the Executive Order, the Regulatory
Impact Analysis should contain
descriptions of both potential costs and
benefits. While the Executive Order
calls for an estimate of costs, the Statute
mandating today’s rule does not allow
cost to be a consideration in setting
water quality criteria. The following
discussion describes the Agen
consideration of costs in the ru
and decision process even though cost
considerations are not included in the
development of numeric criteria for

In developing the proposed rule, EPA
considered various perspectives
regarding the potential incremental
t be incurred as a result
of the Agency promulgating numeric
criteria for individual States. The
Agency concluded that the costs
incurred by individual dischargers as a
result of complying with water quality-
based permits might be large enough to
designate the rule as “major,"” according
to the definitions included in Executive
Order 12291. The Agency did not
include a quantitative estimate of the
costs due to the uncertainties of such an
estimate, but instead, described the
s of costs that were expected.
ere are certain characteristics of the
rule that make the estimation of costs
particularly complicated and difficult.
Since the rule imposes requirements
only until the State submits, and EPA
approves, the State’s own numeric
standards, the cost estimates should be
calculated on a per State and per
pollutant basis, so that State/pollutant
combinations can be removed as
numeric standards are approved.
Additionally, an analysis of the
incremental costs attributed to the rule
should reflect information on specific
impaired stream segments and the
dischargers on those segments.

Because a detailed analysis of all
affected stream segments is not practical
given the available resources, the
development of compliance cost

costs that mi

estimates for this rule would require
numerous assumptions about pollutant
loadings, impacts of technology-bassd
regulations on loadings, combinations of
pollutants handled by a given treatment
approach, and the costs of each
treatment train. The many sources of
uncertainty associated with estimating
the costs would produce an estimate
with limited value for evaluating the
merits of the rule. In addition, the rule
does not remove the responsibility of
States to adopt numeric criteria for toxic
pollutants. As the remaining States
submit their own standards and EPA
approves those standards, the costs
attributed to the rule will decline.
Hencs, EPA, with the concurrence of
OMB, proceeded with the proposed
rulemaking without a quantitative
estimate o?compliance costs.

2. Overview of Projected Costs

EPA acknowledges that there will be
a cost to some dischargers for complying
with new water quality standards as
those standards are translated into
specific NPDES permit limits. The
addition of Federally promulgated
criteria for toxic pollutants could affect
the wasteload allocations developed for
each waterbody segment in affected
States to the extent the pollutant is
discharged into the stream. Revised
wasteload allocations may result in
adjustments to individual NPDES
permit limits for point source
dischargers, and these adjustments
could result in increased wastewater
treatment costs or other pollution
control activities such as recycling or
process changes. The magnitude of
these costs depends on the types of
treatment or other pollution control, the
number and type of pollutants being
treated, and the levefof control that can
be achieved by technology-based
effluent limits for each industry.

Similar sources of costs and the
variables affecting costs may also apply
to indirect industrial dischargers to the
extent that the industrial discharger is a
source of toxic pollutants discharged by
the POTW. The POTW may incur costs
for expansion, operational changes,
additional treatment, modified
pretreatment programs, and increased
operator training,

Nonpoint sources of toxic pollutants
may also incur increased costs to the
extent that best management practices
need to be modified or applied to more
sources to reflect the revised water
quality standards, Although there is no
Federal permit program for nonpoint
sources comparable to that for point
sources, there are State regulatory
programs to control nonpoint source
discharges.
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Monitoring p. are another
source of potential incremental costs to
dischargers and States. Monitoring
programs to generate information on the
existing quality of water and the types
and amount of pollutants being
discharged are potentially affected by
the imposition of EPA criteria. The
addition of Federal criteria for toxic =~ °
pollutants does not require the State to
engage in a program to monitor ambient
waters for such pollutants. Unless there
is some reasonable expectation that the
pollutants are manufactured or actually
used in the State with the likelihood
that those pollutants will be discharged
into surface waters, NPDES permittees
also would not have to monitor for these
pollutants,

3. Comments and EPA’s Response

EPA received numerous comments
regarding the potential cost impacts of
the rule; most of these comments
contend that a Regulatory Impect
Analysis is required. Specifically, many
commenters asserted that EPA should
estimate the costs that dischargers
would incur and include such cost
estimates in all decision-making aspects
of the rule. Some of these comments
argued the qualitative discussion of
costs did.not fulfill the requirements of
E.O. 12291.

EPA does not concede that its
rationale for not estimating costs was
flawed. Rather than appear
nonresponsive, howsver, the Agency
recognizes that further discussion is
warranted and has undertaken an
assessment of potential costs that might
be incurred for several types of
dischargers.

This cost assessment is not a
Regulatory Impact Anelysis, nor is it a
comprehensive cost analysis. The
following discussion is intended to
describe the scope and range of costs
that might occur, Many analyticel
assumptions were necessary to conduct
this cost assessment, which is presented
in the form of four examples. Each
example was conducted independently
with no common data sources. The
examples are not intended to represent
an estimate of the total costs of the rule.

The Agency maintains that a
comprehensive analysis of costs would
not provide encugh additional
information to assist Agency
management with decisions concerning
the rule. A complete analysis of costs for
this rule would likely include
differential costs to comply with various
levels of regulatory control. Similarly,
an RIA would likely evaluate alternative
options for structuring the rule, where
the options might reflect various level of
stringency. Due to the complexities of

analyzing the impacts of this rule,
howaever, a meaningful cost estimate

would be extremely difficult and costly,
and it is uncertain whether an RIA
would lend reliable information to the
decision-making process.

4. Scope of Cost Impacts

Since this rule directly affects only
those States that have not adopted their
own numeric criteria for toxic
pollutants, the cost impacts are limited
to dischargers in those States. The cost
impacts are further limited by several
other factors. First, the potential impact
of the rule is limited to treating
discharges of only those pollutants
included in the rulemaking for each
State, In other words, if togay's rule
imposes criteria for only one pollutant
(assuming criteria were adopted and
approved for all other pollutants—a
situation which occurs for several
States), the number of dischargers in
that State that might incur compliance
costs are limited to dischargers for
which that single pollutant drives the
treatment needed to comply with their
NPDES permit. This situation
significantly reduces the number of
dischargers with a cost impact. The
number of pollutants that could be the
basis for additional treatment may be
reduced from the number actually
included in the rule due to the overlap
of controls for groups of pollutants. For
example, discharges of several of the
metals can be reduced by a single
treatment system (generally lime
precipitation and clarification) without
additional treatment for each additional
pollutant in that p-

In some cases, montrols in place—
whether installed to comply wi
technology-based limitations or to
comply with a di permit issued
pursuant to section 304(]) of the Clean
Water Act—may be sufficient to provide
compliance thi water quality criteria.
In other cases, controls implemented to
meet whole effluent toxicity permit
requirements may preclude the need to
implement additional controls to reduce
a toxic pollutant discharge covered by
the ruls.

Finally, flow levels, receiving stream
conditions, and wasteload allocations
are likely to cause variation in the need
to install additional treatment
technology. For all of these reasons, the
Agency believes that the number of
dischargers with potential incremental
costs is significantly lower than the total
number of dischargers in the controlled
States.

An estimate of the number of point
sources that could be affected begins
with the major dischargers from the 14

States included in today’s rule.® The
focus on major di (where the
term “‘major’ refers to the distinction
used in the NPDES program for facilities
with the potential for a significant
impact on water quality) is consistent
me the rulemaking’s focus on toxic
pollutants. Any point source with a
significant discharge of toxic pollutants
is likely to be included in this category.
The number of major facilities for the
18 States is 2,055. (See Footnote 5.) This
is a subset of the approximately 7,000
major dischargers in the entire country
(3,000 industrial, 4,000 municipal). Of
these, 229 facilities already have
Individual Control Strategies (ICS) that
waers established in response to section
304(]) of the Clean Water Act. These
facilities have effluent limitations for
toxic pollutants sufficient to achieve
waler quality standards in the receiving
water. Thus, the number of major
facilities that potentially could be
subject to incremental requirements is
1,826. The exact number is likely to be
lower because of the number of
regulated pollutants in each State and
the current discharges of the facilities.
All of the analytical difficulties
described abovs, such as estimating
pollutant loadings and compliance
costs, would need resolution to
accurately estimate the cost impacts for
this group of dischargers. In place of
attempting to estimate total costs, the
following four examples illustrate the
range of costs likely to be incurred in
specific situations, and some of the
problems involved in developing
potential compliance costs for this rule.

5. Example: Regulating Dioxin for the
Pulp and Paper Industry

As an example of the range of costs
that could be associated with the
imposition of EPA’s numeric criteria,
we considered the pulp and paper
industry and the pollutant dioxin.

Dioxin (i.e., 2,3,7,8-TCDD, listed as
Compound #16 at § 131.35(b) of the

roposed rule) is a likely by-product

m chlorine bleaching of chemically-
pulped wood. Chlorine bleaching is
used by approximately 100 pulp mills
in the United States. Of those bleach
mills, 22 are located in States that had
not adopted human health criteria for
dioxin as of the date of the proposed

® When this assessment was pi , the
mntmphhd&ulesm-wm
the rule. Thus, the estimated costs described in this
preamble are based on a “universe" of 18 States.
Since then, four States have adopted and EPA has
approved priority toxic pollutant criteria. In the
examples that follow, the assessment has not been
revised from 18 States to 14 States because the
objective of the assessment—to describe the scope
and range of impacts—is met even with the higher
number of States.




Federal ‘Register / Vol. 57, No. 246 / Tuesday, December 22, 1992 / Rules and Regulations 60905

rule. (See Footnote 5.) Thus, this rule
could potentially serve as the basis for
establishing dioxin limitations in the
NPDES permits for those facilities. Of
the 22 bleach mills in “unapproved”
States, however, 13 already have dioxin
limitations in their discharge permits,
established in response to section 304(1)
of the Clean Water Act. Only for the
remaining nine facilities, then, will this
rule be a potential reason for
establishing dioxin limitations in the
discharge permits,

For those nine facilities, however, the
effluent lavels of dioxin, as reported by
the facilities, are all equal to or less than
10 parts per quadrillion (ppq).? This
effluent gmlas important implications
for projecting costs and impacts.
Today’s rule will result in water quality
standards that contain EPA’s human
healtl criteria of 0.013 ppq for dioxin at
a 10~% incremental risk level (or 0.13
ppq for States that have expressed &

reference for a 10~ incremental risk

avel), This value would then be
reflected in the permits for the facilities
that discharge dioxin, after conducting a
wasteload allocation and accounting for
stream dilution. If the resulting permit
limitation is less than 10 ppq,
compliance with the permit is likely to
be determined at 10 Fp%.lbecausa that

or di

is level of detection oxin for the
EPA analytical method.
The practical interpretation of the

effluent data for these nine facilities is
that promulgation of this rule is
unlikely to affect the need for treatment
and thus, the costs of compliance for
water quality-based permits,

These conclusions are very much a
function of the laboratory analytical
methods and their levels of detection for
dioxin, If more precise and reliable
measurement becomes available and is
incorporated into the monitoring
requirements in the permits for these
facilities, the small differences between
their effluent levels and the more
stringent water quality-based limitations
could present the need for additional
treatment or revised production
processes.

The Agency has collected extensive
information about the pulp industry's
efforts to reduce dioxin discharges from
chlorine-bleaching facilities. The
industry has responded to the need to
reduce dioxin (and related chemicals)
discharges with a variety of
technological advancements. These
include process refinements, such as

®U.S. Environmental Protection Agency,
Engineering and Analysis Division, 19090 National
Census of Pulp, Paper, and Pa
Man Facilities—Preliminary Summary
Report of Questionnaire Responses for Mills Which
Bleach Chemical Pulps,” October 31, 1991,

changing input chemicals or altering the
bleaching process. These types of
changes are not necessarily prohibitive
in terms of investment cost or operating
costs. Substantial dioxin reductions
have been achieved at little or no
incremental compliance costs by
changing certain process chemicals, For
example, a change to dioxin precursor-
free brownstock defoamers has been
successful in reducing dioxin discharges
at virtually no change in chemical cost
and with no additional equipment.
Other process chemical ges,
however, can result in increased costs.
For example, increased chlorine dioxide
substitution, which is often
accompanied by increased chlorine
dioxide generation on-site, has been
adopted by various facilities at on
investment cost of approximately $20
million each. At the costly extreme,
dioxin discharge reductions at other
facilities reflect major renovations, not
only to reduce dioxin discharges, but to
modernize or otherwise restructure the
facility. For example, a facility might
choose to rebuild its bleach plant and
adopt an entirely new bleaching
process. Costs for this type of rebuilding
may reach $100 million.

In summary, the costs associated with
mesting an EPA-imposed dioxin limit
can be estimated only-with information
on the bleaching process currently used
at each facility, its wastewater
characteristics, the characteristics of the
receiving stream, and the level of
control mandated by & new water
quality-based permit. Based on reported
effluent levels, however, this rule is
unlikely to be the basis for any
incremental compliance costs for Pulp
and Paper mills to reduce dioxin

discharges.

6. Example: Regulating Copper in the
Metal Finishing Industry

As a second example of the range of
costs that might be incurred as a result
of complying with water quality-based
permits issued in response to the
imposition of EPA's criteria for toxic

ollutants, we considered the metal
ishing category for the control of the
pollutant copper.

Effluent guidelines limitations and
standards, which ere technology-based
regulations developed by the Agency
pursuant to section 304 of the Clean
Water Act, were promulgated for this
industry in July 1983, Briefly, the
effluent guidslines for the metal
finishing industry set national standards
for all dischargers to surface waters and
to wastewater treatment plants
(sometimes called publicly-owned
treatment works, or POTW). The
effluent guidelines for the metal

finishing industry include numeric
limitations for copper, based on the Best
Available Technology Economically
Achievable (BAT), for direct
dischargers. The limitations for copper,
as promulgated, are a daily maximum of
3.38 mg/l and a monthly average of 2.07
mg/l. The technology basis for these
limitations is generally lime
precipitation and clarification.

When the Agency promulgated
effluent guidelines for this industry, the
estimated number of direct dischargers
subject to the regulation was
approximately 2,900. In the Agency's
permit compliance database, which
reflects & more recent assessment, there
are approximately 4,000 metal finishing
direct dischargers. The higher, and more
conservative number (in terms of
Frojocting the number of affected

acilities) is used in this assessment.

Of the 18 States included in this
assessment, only six will receive EPA's
aquatic criteria for copper; the
remainder have already adopted aquatic
criteria for copper in their standards.”
(See Footnote 5.) Approximately 530 of
the direct dischargers are located in
these six States (where two States
account for 93 percent of the facilities),

The number of potentially affected
facilities is further reduced for several
reasons. First, the number of facilities
that would actually be considered for
water quality-based permits could be
lower, after subtracting any facilities
that have individual control strategies
(ICSs) to control the discharge of
copper. In addition, the Agency has
provided a formula in today’s rule to
allow the permitting authority to
determine a water-effect ratio to account
for metals speciation. The practical
result is that, where determined, the
water quality criteria for copper in
certain waterbodies is likely to increass.
This adjustment will have the effect of
bringing the water quality-based
limitation closer to the BAT limitation;
for some facilities, this water-effect
adjustment could eliminate the need for
incremental treatment.

Finally, depending on site-specific
conditions at each facility, such as the
actual discharge concentration of
copper, treatment-in-place, and the
dilution provided by the receiving
stream, complying with the in-stream
concentration specified in the rule
could be achieved by merely complying
with BAT limitations. Alternatively,

? For metal pollutants, such as copper, the aquatic
criteria tend to be more stringent than the criteria
based on protecting human health. For purposes of
this assessment, EPA is estimating impacts related
to the aquatic life protection criteria because those
criteria are more relevant for establishing water
quality standards
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since the in-stream water quality criteria
is more stringent than the discharge
limitation established by BAT, it is
possible that a facility complying with
BAT would need additional treatment to
comply with a water quality-based
limitation.

For purposes of this assessment, EPA
investigated whether BAT would be
sufficient to meet water quality criteria.
Many simplifying assumptions are
incorporated into the followin
discussion. The investigation focused
on metal finishing facilities with water
releases of the metal pollutants
(including, but not limited to copper) as
reported in the Toxic Release
Inventory.® The facilities included in
this assessment were limited to those for
which plant and stream flow data were
readily accessible. While the number of
facilities meeting all of these criteria
was small, the results were indicative of
both scenarios described above. In
Connecticut (which is used for
illustrative purposes only because it is
not included in the final rule), EPA has
identified & facility for which BAT will
be sufficient for controlling discharges
of copper to the level needed to comply
with a water quality-based limitation for
copper, assuming EPA's criteria level.
At that site, the stream dilution is such
that meeting the BAT limitation at the
discharge point will also likely meet the
water quality criteria within the stream.
We have also identified another facility
in Connecticut for which BAT will not
be sufficient—that is, the effluent levels
needed to comply with the water quality
criteria in the stream are lower than the
level that BAT will provide. Thus,
additional treatment controls, and
incremental compliance costs, are
potentially needed for the second
facilig.

Without a detailed water quality and
stream dilution analysis for all
dischargers, the number of facilities
where BAT will be sufficient to also
meet water quality criteria is unknown.
For purposes of this assessment, the
distribution of facilities where
additional treatment may be necessary
is assumed to be between 25 and 75
percent. Additionally, the distribution
of facility and stream characteristics for
metal finishers in Connecticut is
assumed to be representative of the
distribution of characteristics in the
other States, Using these simplifying

81).S. Environmental Protection Agency, Toxic
Release Inventory, 1989, A search of the Inventory
for direct in the metal i
industry in the six States yielded 41 facilities. Two
of the six States have zero facilities matching that
description. The comparisons of BAT and water
quality criteria are drawn from that subset of the
Inventory.

assumptions, EPA estimates that 130 to
400 facilities are potentially subject to
additional treatment requirements.
During the development of the
effluent guidelines for this industry,
EPA considered several treatment
technologies that control pollutant
discharges. In addition to the
precipitation and clarification
technology that was used as the basis for
effluent limitations, EPA investigated
and published information about
effluent filtration, which provides more
stringent control of copper discharges.?
Filtration was not selected as the basis
for BAT because of its high cost when
considered on a nationwide basis.?® The
removal efficiency for filtration is
substantially higher than that for
precipitation and clarification. Based on
engineering judgment, if filtration were
installed at a facility in addition to the
technology used as the basis for BAT,
meeting the in-stream water quality
criteria for copper would be
technologically feasible. Hence, the
incremental costs for filtration are used
here to estimate the range of costs that
might be attributable to this rule.
ing development of BAT, the

Agency estimated total annual costs to
add filtration to precipitation and
clarification for various sizes of
facilities. The incremental cost
estimates used here reflect one of
several combinations of manufacturing
{)mcesses and conditions. The costs are

ikely to be an overestimate because
they reflect the upper bound of each
flow sizs range. The potential
incremental total annual costs used to
estimate the compliance burden for
meeting a water quality-based permit
are approximately $20,000 for small
plants, $43,000 for medium plants, and
$146,000 for large plants. To estimate
the costs that might be incurred by the
dischargers potentially affected by the
rule, we assume that the distribution of
facility sizes for those dischargers is the
same as the distribution used for BAT
development. While specific cost
estimates depend on many site-specific
factors, the range of costs that could be
expected for 130 to 400 facilities are

*U.S. Environmental Protection Agency, Efffuent
Guidalines Division, Development Document for
Effluent Limitations Guidelines and Standards for
the Metal Finishing Point Source Category, June
1983.

10 When establishing BAT, the Clean Water Act
requires specific consideration of cost and
economic achievability; such consideration is not
required when establishing water quality standards.
This is not to say that economic considerations are
completely outside of the water guality standards
process, but that such factors are considered at
other points in the process, such as establishing
waterbody use classifications. Here, the focus is
adopting water quality criteria that are protective of
human health and the environment.

approximately $7 million to $20
million,

It is likely that the assessment
presented here for copper will include
meeting aquatic criteria for other metals
due to the similarity in treatment
technology. Thus, the cost impacts
estimated here will likely provide
sufficient treatment to comply with the
aquatic criteria for most of the metals.

Another means of considering the
potential costs is to evaluate the cost-
effectiveness of the additional
treatment, whers cost-effectiveness is
defined by the ratio of incremental cost
to incremental pollutant removal. The
cost-effectiveness of filtration for those
facilities projected to need additional
treatment is based on the cost estimates
shown abave and the pollutant removals
for not only colf , but five additional
metals that wi g:rmmoved by a
filtration. Cost-effectiveness ratios are
expressed as “dollars per pound-
equivalent removed,” where a pound-
equivalent is a pound of pollutant
weighted by the relative toxicity of that
pollutant. The cost-effectiveness of
filtration for thess facilities is $22 per
pound-equivalent removed. This result
suggests that filtration is a cost-effective
technology.

In summary, the actual burden to
dischargers in the metal finishing
industry ranges from no impact, where
BAT is sufficient to protect the receiving
stream, to an incremental cost impact of
5 to 13 percent above the cost of BAT,
where filtration is needed. In addition,
treatment to comply with more stringent
standards appears to be cost-effective.

7. Example: Regulating Priority
Pollutants in the Organic Chemicals,
Synthetic Fibers, and Plastics Industry

A third example of the range of costs
that might be incurred as a result of
complying with EPA’s criteria for toxic
pollutants is based on several segments
of the organic chemicals manufacturing
industry, where EPA considered the
control of all priority pollutant
discharges.

Technology-base effluent limitations
guidelines and standards were
promulgated for this industry.in
November 1987. The Agency is still
engaged in rulemaking activities for this
industry in responss to litigation and
court remands. The following
discussion is based on the regulation
and supporting documentation from the
1987 final rulemaking.?

1 .S, Environmental Protection
Industrial Technology Division, pment
Document for Eifluent Guidelines and Standards for
the Organic Chemicals, Plastics and Synthetic
Fibers Point Source Category, Volume I, EPA 440/
1-87-009, October 1987.
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During development of the effluent
guidelines for the organic chemicals
industry, the Agency considered the
potential for pollutant discharges from
all of the priority pollutants.
Aps)roximately half of the priority
pollutants were detected in effluents
from chemical manufacturing facilities,
and the effluent guidelines for this
industry include limitations for most of
these pollutents. The technology basis
for establishing BAT varies by pollutant
and by industry subcategory, but for
many subcategory/pollutant
combinations is steam stripping and/or
biological treatment.

The promulgated effluent guidelines
for the organic chemicals industry were
expected to control discharges from
more than 700 facilities. Of these, 275
are located in the 18 States used in this
assessment to analyze the economic
impacts of EPA’s humean health criteria.
(See Footnote 5.) The human health
criteria are likely to be the more
significant values (compared to aquatic
life criteria) for purposes of controlling
organic pollutant discharges. The
number of direct dischargers in the 18
States is estimated to be 80, based on
the total industry proportion of direct
dischargers. These dischargers are
potentially subjact to incremental
requirements as a result of today's rule.

he key question for estimating the
effect of the rule is whether BAT is
sufficient to protect water quality to the
levels that would be mandated by
imposition of the criteria promulgated
today. Water quality modelling results
suggest very few exceedances of the
water quality criteria, after the
imposition of BAT requiremants.

e level of control provided by the
effluent guideline reflects the analytical
laboratory level of detection for nearly
half of the regulated pollutants. While
the maximum monthly average
expressed in the effluent guidelines may
be higher then the detection limit (to
account for variability), the level of
detection corresponds to the long-term
average of the treatment’s removal
efficiency. No water quality
exceedances were projected among the
pollutants that are regulated at levels
higher than the detection limit.

he practical effect of the BAT
limitations, combined with levels of
detection and water quality
assessments, is that this rule is unlikely
to effect the behavior of chemical
manufacturers in terms of pollution
control investments. By complying with
BAT limitations, the facilities are likely
to also comply with more stringent,
water quality-based limitations. Even
though EPA’s human health criteria
suggest that permit requirements for

some dischargers will be lower than the
level of dstection, a facility that cannot
demonstrate compliance with the lower
permit vaiue is unlikely to add
treatment or change processes in
response to the revised permit.

In summary, BAT requirements for
this industry control nearly half of the
regulated pollutants to the level of
detection for each pollutant. It is
unlikely that the rule will result in
incremental economic impacts for direct
dischargers in the organic chemicals,
plastics, and synthstic fibers industry.

8. Example: Regulating Priority
Pollutant for POTWs

The final example of the range of
costs that might be incurred as a result
of EPA-imposed numeric criteria is for
POTWs. An important aspect of
regulatory impact for sewags treatment
plants is that increases in investment
and operating costs are often passed on
to consumers in the form of user fees or
taxes. For purposes of this assessment,
howsver, we have not extended the cost
impacts to housshold burden.

For POTWs, the choice of treatment
technology is dependent on many
factors; one of the most important is the
pollutant (or group of pollutants) of
concern and the source of that pollutant.
For example, different technologies are
recommended if the pollutants of
concarn are dissolved organic
com ds as opposed to suspended
solids. For this assessment, we relied on
summary cost information presented in
comments the Agency received during
development of the Great Lakes Water
Quality Initiative and on summary
information from a rulemaking that
focused on the incremental cost for
POTWs to upgrade wastewater
treatment.’? The pollutants of concern
and levels of control in those sources
are similar to the additional controls
that might be imposed by compliance
with water quality standards following
adoption of EPA’s numeric criteria for
priority toxic pollutants.

Several comments to the proposed
rule contended that reverse osmosis is
nesded te comply with EPA’s criteria
for metals. According to commenters,
this technology is likely to be very
expensive when spplied to the high
flows found at many POTWs. EPA
believes that POTWs often have
alternatives to installing this of
treatment technology. These alternatives
may be attractive from an overall water
quality perspective because they
prevent pollution at the source. For

32 Best Conventional Pollutant Control
Technology: Efftuent Limitations Guidslines; Final
Rule, 51 FR 24974, July 9, 1986,

example, it may be less e ive fora
small number of indirect dischargers to
reduce their metals contribution to the
POTW'’s wastestream than for the POTW
to treat all of its effluent,

Copper discharges are another
potential source of difficulty for POTWs
in meeting water quality criteria. Many
drinking water systems use copper to
control algas growth. The copper is then
discharged to the POTW and then to the
recsiving stream. Other algae controls,
such as potassium permanganate, may
be effective for some drinking water
systems. This example of an alternative
would reducs the copper losding to the
POTW'’s receiving stream without
requiring expensive treatment such as
reverse osmosis at the POTW. Reverse
osmosis was not used in sither of the
cost sources noted above; nor is it used
here. The pollution control technology
selected for 8 POTW depends on various
enginesring judgments and site-specific
conditions, The incrementsl costs usad
in this essessment ars based on
activated carbon for some POTWs and
on polymer addition for others.
Engineering judgment suggests that
many of the organic and metal
compounds of cencern will be remeved
in the final effluent with these types of
treatment technologies.

The following cost assessment is
likely to be an overestimate due to the
simplifying assumptions used in this
procedure. The number of POTWs that
possibly could be subject to incremental
costs that are attributable to this rule is
first limited to POTWs in those States
that had not adopted their own numeric
criteria by the time of the proposed
rulemaking. A total of 18 States was
used to project the number of POTWs
(See Footnote 5.) Of the approximately
15,000 POTWs in the U.S., 3,842 are
identified as “majors” in the Permit
Compliance System. Of these, 952 are
located in the 18 States. Even as of the
proposed rule, however, this numbar of
POTWs is an overestimate of the
number that might incur increased costs
becauss it includes all States projected
to receive any pollutant criteria. In fact,
many of the 18 states need only a
limited number of pollutant criteria (for
some States, as few as one).

The number of POTWs that might be
subject to new or more stringent permit
requirements is further reduced because
some portion of those permits already
include limitations for some of the
pollutants of concern. Such permit
limitations and the 1CSs were
established in response to section 304(i)
of the Clean Water Act. Another factor
that may sliminate the need for
additional treatment by the POTW is the
use of whole effluent toxicity limits,




60908 Federal Register / Vol. 57, No. 246 / Tuesday, December 22, 1992 / Rules and Regulations

which are possibly already controlling
toxic discharges. In addition, existing
treatment and pretreatment may obviate
the need for more stringent permit
requirements. Other site-specific
analyses, such as wasteload allocations
and dilution studies are likely to affect
the reasonable expectation that a
pollutant is discharged. Also, as
mentioned earlier, the water-effect ratio
calculation is likely to eliminate the
need for incremental treatment in
certain waterbodies.

For purposes of this assessment, the
number of POTWs that will need
additional treatment has been estimated
by focusing on the results of section .
304(1) reviews. During each State’s
review of dischargers to identify sources
that were discharging toxic pollutants at
a level that could potentially cause
water quality impairments, less than 5
percent of the mejor municipal
dischargers were listed. Ap?lying this
proportion to the number of municipal
dischargers covered by today’s rule
yields an estimated 46 POTWs that
could potentially cause water qualit
criteria violations, The provisions o
saction 304(1) required States to respond
to these projected violations by
developing Individual Compliance
Strategies and permit limitations for
toxic pollutants.

The Agency acknowledges that the
discharger reviews conducted in
response to section 304(1) were not
comprehensive and probably
undercounted the number of
dischargers, including POTWs, that
were discharging toxic pollutants. Some
of the reasons for undercounting
include the lack of monitoring
information, quickly-conducted
reviews, varying msthodologies among
States, and out-of-date discharge
information. For purposes of this
assessment, the number of sources that
potentially cause water quality criteria
problems is assumed to be three times
the number actually listed; in other
words, the number of POTWs subject to
additional controls is conservatively
estimated to be triple the 46 actually
identified, or 138 POTWs.

As mentioned, there are various
alternatives that an individual POTW
might undertake to comply with more
stringent permit requirements. While
the most costly alternatives involve
additional pollution control equipment
to the POTW, there are other
mechanisms to improve the quality of
the POTW’s effluent. For example, a
pretreatment program could require an
industrial discharger to reduce or
eliminate its contribution of toxic
pollutants to the POTW's wastestream.
Alternatively, nonpoint sources could

undertake better management practices
to reduce runoff. Many of these
alternatives havs little or no incremental
cost impact to the POTW. Whils some
of the alternatives involve a shift in
costs, the overall effect is likely to be a
lower cost than if incurred salely by the
POTW. Even with the availability of
alternatives for compliance, this
assessment assumes that half of the
POTWs will install additional’
treatment. Hence, 50 percent, or 69, of
the potentially affected POTWs are
assumed to incur additional compliance
costs.

The costs of additional pollution
controls are derived from the two
sources mentioned above. The cost
calculations for activated carbon
include capital costs, O&M costs, source
controls, and studies (such as mixing
zone demonstrations, toxicity testing,
monitoring, and fish bio-uptake tests).
For purposes of this assessment,
sim li?ing assumptions were then
applied to those cost calculations to
estimate total annual costs for various
sizes of POTWs. The incremental tatal
annual costs for activated carbon are
estimated to be $0.4 million for a small
POTW, $1.4 million for a medium
POTW, and $12.8 million for a large
POTW. The cost estimates for improved
secondary treatment by polymer
addition include annualized capital
costs and O&M expenses. The
incremental total annual costs for this
technology are estimated to be less than
$0.1 million for a small POTW, $0.4
million for a medium POTW, and $1.5
million for a large POTW.

Based on enginsering judgment, 75
percent of the POTWs are assumed to
rely on chemical addition to meet
permit limits, The remaining 25 percent
are assumed to rely on activated carbon
adsorption. To estimate costs for each
group of POTWs, the facilities are
categorized according to flow groups,
assuming that the size distribution of
the POTWs in the affected States is the
same as those used in each cost source.
Then, the incremental costs for each
type of treatment are applied to the
number of POTWs in each size category,
This procedure results in an
incremental cost estimate of
apgroximately $30 million.

0 summarize, some POTWs may be
subject to additional treatment
requirements as a result of this rule. The
number of POTWs and the types of
treatment are dependent on many site-
specific conditions and on the
pollutants included in today’s rule. For
many of the POTWs that are major
discharges in the States that will need
to adopt new water quality standards,
thers is likely to be no incremental cost.

Using a conservative estimate of the
remaining POTWs, the upper bound of
an incremental cost estimate is
approximately $30 million for POTWs
to comply with new discharge permit
requirements,

9. Conclusions of EPA’s Cost
Assessment

Today’s rule establishes a legal
minimum standard where States have
failed to comply with the statutory
mandate to adopt numeric criteria for
toxic pollutants. The impacts to
dischargers are difficult to estimate
because of the numerous assumptions
and unknowns. While the Agency
acknowledges that some dischargers
may incur compliance costs due to new
water quality standards, a meaningful
cost estimate that covers the entire rule
is not feasible.

In the absence of a cost estimate, per
se, the Agency has described the types
of costs that may be incurred by various
types of dischargers. In addition, this
cost assessment includes four examples
of J)otentia] compliance cost scenarios:
reducing dioxin discharges from pulp
mills, reducing copper discharges for
metal finishing, controlling priority
pollutant discharges for organic
chemical manufacturing, and reducing
discharges from POTWs,

EPA finds that the costs to comply
with toxic pollutant criteria may be less
than anticipated at the time the rule was
proposed. Many States have adopted
their own numeric criteria and are
therefors excluded from today's
rulemaking, In addition, for some point
source categories, where technology-
based controls have been established,
more stringent water quality-based
controls will result in no incremental
compliance costs. Further, EPA
concludes that additional analysis is not
warranted because the uncertainty of
such an analyses would not provide
enough reliable information to assist
decision-makers in evaluating the
regulatory strategy for this statutorily-
mandated rule.

10. Introduction fo Benefits Assessment

The numeric criteria for toxic
pollutants promulgated in today’s rule
are essential in implementing toxics
controls and protecting human health
and aquatic ecosystems. Under this
Rule, a total of 15 States and Territories
will receive criteria for human health
and aquatic life (14 for human health
and 13 for aquatic life). The adopted
standards will result in decreased toxic
pollutant loading discharges which will
result in improved protection of human
health and aquatic life.
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The Agency did not include a
uantitative estimate of the benefits in
o proposed rule for reasons similar to

those cited above for not including a
detailed cost estimate. The
environmental benefits associated with
this promulgation are difficult to assass
and quantify. A comprehensive analysis
of human health and ecological benefits
is not practical given the available
resources and inherent limitations such
as (1) assuming a linear relationship
between pollutant loading reductions
and benefits attributed to ths clean-up
of surface waters; (2) underestimating
the benefits or reducing toxics due to
the complexity of assessing impacts on
aquatic ecosystems; and (3) the
uncertainty in estimating the magnitude
of intermedia transfers of pollutants.
Such uncertainties limit the value of
using such estimates to evaluate the net
benefits of this fule. However, the
Agency has undertaken a prelimina
assessment of potential human healﬁ;
and ecological benefits that might be
accrued through promulgation of the
rule.

11. Human Health Assessment Scope

The potential benefits to human
health of establishing toxic criteria
include: (1) Reducing the potential
health risks to persons sating fish
contaminated with toxic pollutants, (2)
reducing the potential health risks to
persons drinking contaminated drinking
water, and (3) reducing the potential
health risks to swimmers from dermal
exposure to contaminated surface
waters, EPA's qualitative assessment is
limited to assessing (1) potential
benefits from reducing pollutant levels
in fish that may be caught by sport and
subsistence fishermen and subsequently
consumed by them and their families;
and (2) potential benefits that may also
result from lowering pollutant levels in
commercially caught fish consumed by
the general population. This assessment
is limited to assessing only the potential
reduction in cancer risk; no attempt has
been made to assess potential
reductions in risks due to reproductive,
developmental, or other chronic and
subchronic toxic effects.

12. Ecological Assessment Scope

Some of the ecological benefits are
difficult to assess due to the complexity
of ecological interactions, the limited
amount of ecological risk information
available, and the lack of an established
methodology for evaluating ecological
benefits. In addition, difficulties arise in
estimating the exposure of aquatic
ecosystems due to the large size of
ecdsystems, wide geographical
distribution, heterogeneous

characteristics and the wide range of
populations with differing sensitivities
to impacts, While the benefits of
promulgating this rule were not
quantified due to such uncertainties and
limitations, the potential benefits of
establishing toxic criteria for the
protection of aquatic life can be
described qualitatively.

The most recent National Water
Quality Inventory indicates that one-
third of monitored river miles, lake
acres, and coastal waters have elevated
levels of toxic pollutants. After
evaluating these data, the Agency
concluded that the data most likely
understate the presence or discharge of
toxic pollutants because of the limited
amount of monitoring data for some
States and inconsistencies among the
States in how the data were generated.
Thus, it is likely that significant
portions of water bodies in some States
exceed water quality criteria for the
protection of aﬁuatic life. These criteria
were developed to protect most aquatic
organisms, as well as wildlife that
consume aquatic organisms, from acute
and chronic toxic effects that adversely
affect survival, growth or reproduction.
These effacts will vary due to the
diversity of species with differing
sensitivities to impacts. For example,
lead exposure can cause spinal
deformities in rainbow trout. Nickel
exposure can affect spawning behavior
of shrimp. Nickal, mercury, and copper
exposure can affect the growth activity
of algae. In addition, copper, mercury,
and cadmium can be acutely toxic to
aguatic life including finfish. These
ty%o;s of ecological effects are expected
to be reduced because this rule should
reduce ambient pollutant levels. In
addition, this rule will reduce
continuous discharges of toxics which
will allow for a natural recovery of the
ecosystems.

13. Qualitative Benefits Assessment

Human health benefits that can be
attributed to this rule are expressed in
terms of the reduction in cancer risk.
The analysis performed was limited to
assessing only the potential reduction in
cancer risk; no assessment of potential
reductions in risks due to reproductive,
developmental, or other chronic and
subchronic toxic effects was conducted.
However, given the number of
pollutaats, there could be: (1) Decreased
incidence of systemic toxicity to vital
organs such as liver and kidney; (2)
decreased extent of learning disability
and intellectual impairment due to the
exposure to such pollutants as lead; and
(3) decreased risk of adverse
reproductive effects and genotoxicity.

The ecologicel benefits that can be
expected from today’s rule include
protection of both fresh and salt water
organisms, as well as wildlifs that
consume aquatic organisms. Today’s
rule will result in a reduction in the
presence and discharge of toxic
pollutants in the water bodies of these
States thereby protecting those aquatic
ecosystems currently under stress,
providing the opportunity for the
reestablishment of productive
ecosystems in demaged water bodies,
and protection of resident endangered
species.

In addition, the rule would result in
the propagation and productivity of fish

and other organisms, maintainin
fisheries for commercial an
recreational oses. Recreational
activities such as boating, water skiing,

and swimming would also be ,pmserved
along with the maintenance of an
aesthetically pleasing environment.
Both recreational and commercial
activities contribute, in turn, to the
support of local end State economies.

K. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq., Pub. L. 96-354)
requires EPA to assess whether its
regulations creats a disproportionate
effect on small entities. Among its
provisions, the Act directs EPA to

repare and publish an initial regulatory
Hexibility analysis at the time a rule is
proposed if the rule will have a
significant impact on a substantial
number of small entities. In the
preamble to the proposed rule, EPA
discussed the possibility that the rule
could result in treatment costs to some
dischargers to comply with water
quality standards incorporate new
criteria for toxic pollutants. The Agency
did not conclude, however, that the rule
would have a significant impact on a
substantial number of small entities due
to the uncertainties associated with
estimating total costs and impacts. The
difficulties of cost estimation for
specific groups of dischargers (such as
small businesses or governments) were
described in the preamble section that
outlined EPA’s response to Executive
Order 12291. Similarly, in today’s final
rulemaking, the details of EPA’s
findings concerning the costs and
impacts of this rule are presented in
section J, above.

Briefly, the complexities and
difficulties associated with estimating
costs for purposes of economic or
regulatory analysis similarly apply to
estimating impacts to small entities. For
purposes of this rulemaking, small
entities are small dischargers, whether
industrial or municipal. Regardless of
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the parameters used to define small
dischargers (for example, discharge
flow, number of employses, population
served), EPA’s expression of costs and
impacts for this rulemaking is limited to
the descriptions in section J. EPA does
not find that there will be a significant
impact on a substantial number of small
entities because impacts on specific
disckargers cannot be predicted with
certainty, and based on several
examples in the cost assessment, it
appears that potential impacts will not
be concentrated among small
dischargers.

In addition, EPA again finds that the
impacts on small entities are best
considered during standards
development and implementation when
site-specific costs can be estimated, and
any resulting impacts can be minimized
or alleviated as part of writing the
discharge permit, It is not the Agency's
intent to ignore the consequences of
incorporating toxic pollutant criteria,
but instead, that these consequences are
more appropriately defined and
accounted for in the permit-writing
context, The water quality standards
regulation provides several means (such
as adjusting designated uses, setting
site-specific criteria, or grantin
variances) to considsr costs ang adjust
standards to account for the impacts on
small dischargers.

While the imposition of EPA’s
numeric criteria for toxic pollutants may
limit the flexibility that States will have
to use these procedures to modify
standards, EPA’s expectation is that
impacts will not be concentrated on
small dischargers. Although there can
be site-specific cases of water quality
violations dus to toxic discharges from
low-flow point sources, EPA generally
finds that priorities for NPDES permits
focus on msjor dischargers. Small
entities are lass likely to be included in
this group. -

Other requirements of the Regulatory
Flexibility Act are fulfilled in other
sections of this preamble. Specifically,

the Agency’s explanation for taking this
action and the legal basis for the rule are
found in section E. The number of small
entities that will be affected by the rule
is not estimated for the reasons
expressad above. The projected
reporting and recordkeeping
requirements are discussed in Section L.
There is no anticipated duplication,
overlap, or conflict with other Federal
rules, except to the extent that
technology-based standards (such as
BAT) are sufficient to also mest water

uality standards. Alternatives to the

al rule include any of the

opportunities that States had to adopt
their own standards, incorporating any
of the procedures to llmitl;gm
com(glianoe burden; these elternatives
are discussed in Sections B and C.

The Agency concludes that this
rulemaking, per se, will not resultin a
significant impact on a substantial
number of small entities, and a final
regulatory flexibility analysis is not
required.

L. Paperwork Reduction Act

The information collection
requirements in this rule have been
submitted for approval to the Office of
Management fmc:fJ Budget (OMB) under
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq. These requirements will not
be effective until OMB approves them
and a technical amendment to that
effect is published in the Federal
Register. An Information Collection
Request (ICR) document has been
prepared by EPA (ICR No, 0988.04) and
a copy may be obtained from Sandy
Farmer, Information Policy Branch;
EPA; 401 M St., SW. (PM-223Y);
Washington, DC 20460 or by calling
(202) 260-2740.

Public reporting burden for this
collection of information is estimated to
average 725 hours per respanss,
including time for reviewing
instructions, searching existing data
sources, gathering and maintsining the

data needed, and completing and
reviewing the collection of information.

Send comments regarding the burden
estimate or any other aspect of this
collection of information, including
suggestions for reducing this burden, to
Chief, Information Policy Branch, PM—
223Y, U.S. Environmental Protection
Agency, 401 M St,, SW., Washington,
DC 20460; and to the Office of
Informaticn and Regulatory Affairs;
Office of Management and Budgst,
Washington, DC 20503, marked
““Attention: Desk Officer for EPA."
Comments must be submitted by
January 21, 1883.

List of Subjects in 40 CFR Part 131

Water pollution control, Water quality
standards, Toxic pollutants.

Dated: December 1, 1992.
William K. Reilly,
Administrator.

For the reasons sst out in the
preamble title 40, chapter I, part 131 of
the Code of Federal Regulations is
amended as follows:

PART 131—WATER QUALITY
STANDARDS

1, The authority citation for part 131
ig revised to read as follows:

Authority: 33 U.S.C. 1251 et seq.
Subpart D—{Amended]

2, Section 131.36 is added to subpart
D to read as follows:

§131.36 Toxics criteria for those states
not complying with Clean Water Act section
303(cK2XB)

(a) Scope. This section is not a general
promulgation of the section 304(a)
criteria for priority toxic pollutants but
is restricted to specific pollutants in
specific States.

(b)(1) EPA’s Section 304(a) Criteria for
Priority Toxic Pollutants.

BILLING CODE 8560-50-3
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B c
FRESHWATER SALTWATER HUMAN HEALTH
(10 risk for carcinogens)

Criterion Criterion Criterion Criterion
Max 1mum Continuous Max1mum Cont inuous
COMPOUND Conc. d Conc. d Conc. d Conc. d
(ug/L) (ug/L) (ug/L) (ug/L)
B1 82 C1 c2

r Consumption of:
Organisms
Only
(ug/L)
D2

1
|
|
I
|
|
|
|
[
|
1

Antimony 7440360

Arsenic 7440382 T ¢ 0.018 a,b,c
Beryllijum 74404617 n
Cadmium 7440439 5 A I 3w n
Chromium (I11) 16065831

Chromium (V1) 18540299

Copper 7440508
Lead 7439921
Mercury ° 7439976 |
Nickel 7440020

Selenium 7782492

Silver 7440224

Thallium 7440280
2inc 74606566
Cyanide 57125 ¢ : 700 a 220000

Asbestos 1332214 7,000,000 fibers/L k

2,3,7,8-1C0D (Dioxin) 1746016 10.000000013 ¢ 0.000000014
Acrolein 107028 - 320 780
Acrylonitrile 107131 H 0.86
Benzene 71432 2 9, 71

8romoform

Carbon Tetrachloride 56235
Chlorobenzene 108907
Chlorodibromomethane 124481
Chloroethane 75003

2-Chloroethylvinyl Ether 110758 !

Chloroform 67663

Dichlorobromomethane 75274
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» ] B | c ] 0
| | |
: FRESHNATER I SALTWATER : H U~2 AN HEALTH
(10 © risk for carcinogens)
| | |
! Criterjon Criterion ! Criterion Criterion l fFor Consumption of:
| | |
| Maximum Continuous I Maximum Cont inuous | Water & Organisms
() COMPOUND CAS Conc. d Conc, d Conc. d Conc. d Organisms Only
| | | -
Number i (ug/L) (ug/L) I {ug/L) {ug/L) I (ug/L) (ug/L)
Y 82 e c2 ' D1 02
28 1,1-Dichloroethane 75343 | : :
29 1,2-Dichloroethane 107062 | - ! 0.38 a,c 99 a,c
30 1,1-Dichloroethylene 75354 | i ! 0.057 a,c 3.2 a,¢
31 1,2-Dichloropropane 78875 | : §
32 1.3-Dichloropropylene 542756 ! ¥ H 10 a 1700 a
33 Ethylbenzene 100414 | : ! 3100 a 29600 a
34 Methyl Bromide 74839 | . : 48 a 4000 a
35 Methyl Chloride 74873 | H H n n
36 Methylene Chloride 75092 | : ! 4.7 a,c 1600 a,c
37 1,1,2,2-Tetrachlorcethane 79345 ! ! ' 0.17 a,c 11 a,¢
38 Tetrachloroethylene 127184 | : - 0.8 ¢ 8.85 ¢
39 Toluene 108883 | 1 g 6800 a 200000 a
40 1,2-Trans-Dichloroethylene 156605 | : H
41 1,1,1-Trichloroethane 71556 | g . n n
42 1,1,2-Trichloroethane 72005 ! ' . 0.60 a,c 42 a,c
43 Trichloroethylene 79016 | ! y e )
44 Vinyl Chloride 75014 | - - 2.k 525 =
45 2-Chlorophenol 95578 | : -
46 2,4-Dichlorophencl 120832 | : $ 93 a 790 a,
47 2 4-Dimethylphenol 105679 ! 4 -
48 2-Methyl-4, 6-Dinmitrophenol 534521 | : : 13.4 765
49 2,4-Dinitrophenol 51285 | ! ' 70 a 14000 a
S0 2-Nitrophencl 88755 | ' H
51 4-Nitrophenol 100027 | y :
52 3-Merhyl-4-Chlorophenol 59507 ! H 1
53 Pentachlorophenol 87865 | 20 f LR o (O ¢ 13 7.9 : 0.28 a,c 8.2
54 Phenot 108952 | - - 21000 a 4600000 a, j
55 2,4,6-Trichlorophenol 88062 | i : 2.1 a,c 6.5 a,c
56 Acenaphthene 83329 | . y
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A i B i c i D

lFRESNUAfER | SALTWATER 'NU AN HEALTH

{ = { (10" % risk for carcinogens)

! Crigerion Critgrion l CriFerion Critgrion : For Consumption of: )

| Maximum Cont inuous | Max imum Continuous [ Ua!er.& Organisms
#) COMPOUND CAS | Conc. d Conc. d | Conc. d Conc. d | Organisms Only

Number | (ug/L) (ug/L) I (ug/L) (ug/L) | (ug/L) (ug/L) .

LT 82 1oy c2 ! D1 D2
57 Acenaphthylene 208968 | : .
58 Anthracene 120127 | ! } 9500 a 110000 a
59- Benzidine 92875 | t ! 0.00012 a,c 0.00054 a,c
60 Benzo(a)Anthracene 56553 | . ! 0.0028 ¢ 0.031 ¢
61 _Benzo(a)Pyrene 50328 | : : 0.0028 ¢ 0.031 ¢
62 Benzo(b)Fluoranthene 205992 | ! . 0.0028 ¢ 0.031 ¢
63 Benzo(ghi)Perylene 191242 | 3 3
64 Benzo(k)Fluoranthene 207089 | ! : 0.0028 ¢ 0.031 ¢
65 Bis(2-Chloroethoxy)Methane 111911 | 1 g
66 Bis(2-Chloroethyl )Ether 111444 ! 3y H 0.031 a,c 1.4 a,c
67 Bis(2-Chloroisopropyl)Ether 1084601 | ! s 1400 a 170000 a
68 Bis(2-Ethylhexyl)Phthalate 117817 | : : 1.8 a,c 5.9 a,¢
69 4-Bromophenyl Phenyl Ether 101553 | ! :
70 Butylbenzyl Phthalate 85687 | - :
71 _2-Chloronaphthalene 91587 ! x H
72 4-Chlorophenyl Phenyl Ether 7005723 | | :
73 Chrysene 218019 | : : 0.0028 ¢ 0.031. c
74 Dibenzo(a,h)Anthracene 53703 | ! : 0.0028 ¢ 0.031 ¢
75 1,2-Dichlorobenzene 95501 | ! : 2700 a 17000 a
76 _1,3-Dichlorobenzene 541731 ! J y 400 2600
77 1,4-Dichldrobenzene 106467 | ! ! 400 2600
78 3,3'-Dichiorobenzidine 91941 | ! : 0.04 a,c 0.077 a,c
79 Diethyl Phthalate 84662 | H H 23000 a 120000 a
80 Dimethyl Phthalate 131113, | a ! 313000 2900000
81 Di-n-Butyl Phthalate 84742 | H H 2700 a 12000 a
82 2,4-Dinitrotoluene 121162 | - g 8.11 ¢ 9.1 ¢
83 2,6-Dinitrotoluene 606202 | : 1
84 Di-n-Octyl Phthalate 117840 | : ;
B85 1,2-Diphenylhydrazine 122667 | . H 0.040 a,c 0.54 a,c
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B c D

FRESHWATER SALTWNATER NU‘ZAN HEALTH
(10 risk for carcinogens)

Criterion Criterion Criterion Criterion For Consumption of:
Max i mum Cont inuous Maximum Cont inuous water & Organisms
(#) COMPOUND Conc. d Conc. d Conc. d Conc. d Organisms Only
(ug/L) (ug/L) (ug/L) (ug/L) (ug/L) (ug/L)
81 B2 c1 c2 D1 D2

86 Fluoranthene 370 a
Fluorene 86737 14000 a
Hexachlorobenzene 118741 .00077 a,c
Hexachlorobutadiene 87683 : 50 a,c

Hexachlorocyclopentadiene 77474 a,j

uexac.h loroethane 67721 y : .9 a,c
Indeno(1,2,3-cd)Pyrene 193395 c
Isophorone 78591 ’ a,c
Naphthalene 91203

Nitrobenzene 98953

N-Nitrosodimethylamine 62759 | 0.00069
N-Nitresodi-n-Propylamine 621647
N-Nitrosodiphenylamine 846306
Phenanthrene 85018

Pyrene 129000

1,2,4-Trichlorobenzene 120821

Aldrin 309002 - 0.00013 2
alpha-BHC 319846 0.0039
beta-BHC 319857 0.01%

gamma-BHL 58899 X 3 0.019

del ta-BHC 319868

Chlordane 57749 ‘ 0.0043 g s s 0.00057

4-4’-DDT 50293 R 0.001 g : 0.00059
4,4’ -DDE 72559 0.00059

4, 4'-DDD 72548 0.00083

Dieldrin 60571 3 0.0019 o < 0.0079 g 0.00014 a,c
alpha-gEndosul fan 959988 ;. 0.056 g 0.0087 g 0.93 a

beta-Endosul fan 33213659 p 0.056 g 0.7087 g 0.93 a
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A i B i C i D

:iﬂESHUATER I SALYNATE'R }NU'AN HEARALTAH

| | I (10 ¥ risk for carcinogens)

: Criterion Criterion : Criterion Criterion = For Consumption of:

I Max imum Continuous | Max imum Continuous i Water & Organisms
(#) COMPOUND CAS | Conc. d Conc. d | Conc. d Conc. d I organisms only

Mumber | (ug/L) (ug/L) | (usrv) (ug/L) | (L) (ug/L}

H B1 82 H c1 €2 H p1 D2
114 Endosulfan Sulfate 1031078 | . : 0.93 a 2.0 a
115 Endrin 72208 | 0.8 g 0.0023 g | 0.037 g 0.0023 g | 0.76 a 0.81 a,j
116 Enarin Aldehyde 7421934 | ! : 0.76 a 0.81 a, )
117 MHeptachlor 76448 | 0.52 g 0.0038g | 0.053 ¢ 0.0036 g | 0.00021 a,c 0.00021 a,c
118 Heptachlor Epoxide 1024573 ! 0.52 g 0.0038q ! 0.053 g 0.0036 q ! 0.00010 a,c 0.00011 a,c
119 PCB-1242 53469219 | 0.0% g 2 0.03 g : 0.000044 a,c 0.080045 a,c
120 PCB-1254 11097691 | 0.0% g | 0.03 g | 0.00004 a,c 0.000045 a,c
121 Ppce-1221 11304282 | 0.0 g | 0.03 g | ©0.000044 a,c 0.000045 a,c
122 PCB~1232 11141165 | 0.016 g } 0.03g | 0.00004 a,c 0.000045 8,c
123 PCB-1248 12672296 | 0.014 g = 0.03 q 1 0.000044 a,.c 0.000045 a,c
124 PCB-1260 11096825 | 0.0% g : 0.03¢g | 0.000044 a,c 0.000045 a,c
125 PCB-1016 12674112 | 0.0k g | 0.03 g | 0.000044 a,c 0.000045 a,c
126 Toxaphene 8001352 | 0.73 0.0002 17 0.3 0.0002 { 0.00073 a,c 0.00075 a,c
Total No. of Criteria (h) = 24 29 23 27 91 90
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Footnotes:

a. Criteria revised to reflect current agency
:* or RiD, as contained in the Integrated
Risk Information System (IRIS). The fish
tissue bioconcentration factor (BCF) from the
1980 criteria documents was retained in all

cases,
nll). The criteria refers to the inorganic form
only.

c. Criteria in the matrix based on
carcinogenicity (10~ risk). For a risk lsvel of
10~*, move the decimal point in the matrix
value one place to the right.

d. Criteria Meximum Concentration (CMC)
= the highest concentration of a pollutant to
which aquatic life can be exposed for a short
period of time (1-hour average) without
deleterious effects. Criteria Continuous
Concentration (CCC) = the highest
concentration of a pollutant to which aquatic
life can be ex for an extended period
of time (4 days) without deleterious effacts.
ug/L = micrograms per liter

e. Freshwater aquatic life criteria for these
metals are expressed as a function of total
hardness (mg/L), and as a function of the
pollutant’s water effect ratio, WER, as
defined in §131.36(c). The equations are
provided in matrix at § 131.36(b}(2). Values
displayed above in the matrix correspond to
a total hardness of 100 mg/L and a water
effect ratio of 1.0,

f. Freshwater aquatic life criteria for
pentachlorophenol are expressed as a
function of pH, and are calculated as follows.
Values displayed above in the matrix
correspond to a pH of 7.8.

CMC = exp(1.005(pH) - 4.830) CCC =
exp(1.005(pH) - 5.290)

8. Aquatic life criteria for these compounds

were issued In 1980 utilizing the 1980

Guidelines for criteria development. The
acute values shown are final acute values
(FAV) which by the 1980 Guidelines ars
instantaneous values as contrasted with a
CMC which is a one-hour average.

b. These totals simply sum the criteria in
each column. For aquatic life, there are 30
g::;ily toxic pollutants with some type of

water or saltwater, acute or chronic

criteria. For human health, there are 81

riority toxic pollutants with either “water +
gnh" or “fish only" criteria. Note that these
totals count chromium as one pollutant even
though EPA has developed criteria based on
two valence states. In the matrix, EPA has
assigned numbers 5a and 5b to the criteria for
chromium to reflect the fact that the list of
128 priority toxic pollutants includes only a
single listing for chromium.

i. If the CCC for total mercury exceeds
0.012 ug/L more than once in a 3-year period
in the ambient water, the edible portion of
aquatic speclies of concern must be analyzed
to determine whether the concentration of
methyl mercury exceeds the FDA action level
(1.0 mg/kg). If the FDA action level is
exceeded, the State must notify the
appropriate EPA Regional Administrator,
initiate a revision of its mercury criterion in
its water quality standards so as to protect
designated uses, and take other appropriate
action such as issuance of a fish consumption
advisory for the affected area.

j- No criteria for protection of human
health from consumption of aquatic
organisms (excluding water) was presented
in the 1980 criteria document or in the 1986
Quality Criteria for Water. Nevertheless,
sufficient information was presented in the
1980 document to allow a calculation of a
criterion, even though the results of such &
calculation were not shown in the document.

(2) Factors for Calculating Metais Criteria

CMC=WER exp{ma[In(hardness)j+ba}

CCC=WER exp{mc|In(hardness)}+bc}

k. The criterion for asbestos is the MCL (56
FR 3526, January 30, 1991).

1. This letter not used as a footnote,

m. Criteria for these metals are expressed
as a function of the water effect ratio, WER,
as defined in 40 CFR 131.36(c).

CMC = column B1 or C1 valus x WER
CCC = column B2 or C2 value x WER

n. EPA is not promulgating human health
criteria for this contaminant. However,
permit authorities should address this
contaminant in NPDES permit actions using
the State's existing narrative criteria for
toxics.

General Notes:

1. This chart lists all of EPA’s priority toxic
pollutants whether or not criteria
recommendations arg.available, Blank spaces
indicate the absence of criteria
recommendations, Because of variations in
chemical nomenclature systems, this listing
of toxic pollutants does not duplicate the
listing in Appendix A of 40 CFR Part 423.
EPA has addad the Chemical Abstracts
Service (CAS) registry numbers, which
provide a unique identification for each
chemical.

2. The following chemicals have
organoleptic based criteria recommendations
that are not included on this chart (for
reasons which are discussed in the
preamble): copper, zinc, chlorobenzene, 2-
chlorophenol, 2,4-dichlorophenol,
acenaphthene, 2,4-dimethylphenol, 3-
methyl-4-chlorophenol,
hexachlorocyclopentadiene,
pentachlorophenol, phenol

3. For purposes of this rulemaking,
frashwater criteria and saltwater criteria
apply as specified in 40 CFR 131.36(c).

Ma

Cadmium

Copper
Chromium (I
Lead

Nickel

Sliver

Zinc

1.128
0.9422
0.8190
1273
0.8480
1.72

0.8473

Note: The term “exp” rep

the base ¢ exp

(c) Applicability. (1) The criteria in
paragragh (b) of this section apply to the
States’ designated uses cited in
paragraph (d) of this section and
supersade any criteria adopted by the
State, except when State regulations
contain criteria which are more
stringent for a particular use in which
case the State’s criteria will continue to
apply.

(2) The criteria established in this
section are subject to the State’s general
rules of applicability in the same way
and to the same extent as are the other
numeric toxics criteria when applied to
the same use classifications including

-

mixing zones, and low flow values
below which numeric standards can be
exceeded in flowing fresh waters.

(i) For all waters with mixing zone
regulations or implementation
procedures, the criteria apply at the
appropriate locations within or at the
boundary of the mixing zones;
otherwise the criteria apply throughout
the waterbody including at the end of
any discharge pipe, canal or other

i e point.

(ii) A State shall not use a low flow
value below which numeric standards
can be exceeded that is less stringent
than the following for waters suitable

for the establishment of low flow return
frequencies (i.e., streams and rivers):

Agquatic Life
Acute criteria (CMC) 1Q100r1B3
Chronic criteria (CCC) 7Q100r4B3
Human Health

30Q5
Harmonic mean flow

Non-carcinogens
Carcinogons

Where:

CMC—<criteria maximum concentration—
the water quality criteria to protect against
acute effects in aquatic life and is the highest
Instream concentration of a priority toxic
pollutant consisting of a one-hour average
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not to be exceeded more than oncs every
three yeers on the average;

CCC—criteria continuous concentration—
the water quality criteria to t against
chronic e in aquatic life is the highest
instream concentration of a priority toxic
ggllumnt consisting of a 4-day average not to

exceeded more than once every three
years on the average;

1 Q 10 is the lowest one day flow with an
average recurrence frequency of once in 10
years determined hydrologically;

1 B 3 is blologically based and indicates an
allowable exceedence of once every 3 years.
It is determined by EPA's computerized
method (DFLOW. model);

7 Q 10 is the lowest average 7 consecutive
day low flow with an average recurrence
frequency of once in 10 years determined
hydrologically;

4 B 3 is biologically besed eand Indicates an
allowable exceedence for 4 consecutive days
once every 3 years, It is determined by EPA’s
computerized method (DFLOW model);

30 Q 5 is the lowest average 30 consecutive
day low flow withan a e recurrence
frequency of once in 5 ysars determined
hydrologically; and the harmonic mean flow
is a long term mean flow valus calculated by
dividing the number of daily flows analyzed
by the sum of the reciprocals of those daily
flows,

(iii) If a State does not have such a
low flow value for numeric standards
complience, then none shall apply and
the criteria included in paragreph (d) of
this section herein apply at all flows.

(3) The aquatic life criteria in the
matrix in paragraph (b) of this section
apply as follows:

(i) For waters in which the salinity is
equal ta or less than 1 part per thousand
95% or more of the time, the applicable
criteria are the freshwater criteria in
Column B;

(ii) For waters in which the salinity is
equal to or greater than 10 parts per
thousand 95% or mors of the time, the
applicable criteria are the saltwater
criteria in Column C;-and

(iii} For waters in which the salinity
is between 1 and 10 parts per thousand
as defined in paragraphs (c)(3) (i) and
(ii) of this section, the applicable criteria
are the more stringent of the freshwater
or saltwater criteria. However, the ;
Regional Administrator may approve
the use of the alternative freshwater or
saltwater criteria if scientifically
defensible information and data
demonstrats that on a site-specific basis
the biclogy of the waterbody is
dominated by freshwater aquatic life
and that freshwater criteria are more
appropriate; or conversely, the biology
of the waterbody is dominated by
saltwater aquatic life end that saltwater
criteria are more appropriate.

(4) Application of metals criteria. (i)
For p: of celculating freshwater
aquatic life criteria for metals from the

equations in paragraph (b)(2) of this
section, the minimugx hardness allowed
for use in those equations shall not be
less than 25 mg/], as calcium carbonate,
even if the actual ambient hardness is
less than 25 mg/l as calcium carbonate.
The maximum ess value for use in
those equations shall not exceed 400
mg/] as calcium carbonate, even if the
actual ambient hardness is greater than
400 mg/] as calcium carbonate. The
same provisions apply for calculating
the metals criteria for the comparisons
provided for in parsgraph (c)(3)(iii) of
this section.

(ii) The hardness values used shall be
consistent with the design disdmrie
conditions established in paragra
(c)(2) of this section for flows an
mixing zones.

{iii) The criteria for metals
(compounds #1—#13 in paragraph (b) of
this section) are expressed as total
recoverable. For purposes of calculating
aquatic life criteria for metals from the
equations in footnote M. in the criteria
matrix in paragraph (b)(1) of this section
and the equations in paragraph (b)(2) of
this section, the water-effect ratio is
computed as a specific pollutant's acute
or chronic toxicity values measured in
water from the site covered by the
standard, divided by the respective
acute or chronic toxicity value in
laboratory dilution water. The water-
effect ratio shall be assigned a value of
1.0, except where the permitting
authority assigns a different value that
mtects the designated uses of the water

y from the toxic effects of the
pollutant, and is derived from suitable
tests on sampled water representative of
conditions in the affected water body,
consistent with the design discharge
conditions established in paragrap
(c)(2) of this section. For purposes of
this paragaph, the term acute toxicity
value is the toxicity test results, such ss
the lethal concentration of one-half of
the test organisms (i.e., LC50) after 86
hours of exposure (e.g., fish toxicity
tests) or the effect concentration to one-
half of the test organisms, (i.e., EC50)
after 48 hours of exposure (e.g., daphnia
toxicity tests). For purposes of this
paragraph, the term chronic value is the
result from appropriate hypothesis
testing or regression analysis of
measurements of growth, reproduction,
or survival from life cycle, partial life
cycle, or early life stage tests. The
determination of acute and chronic
values shall be according to current
standard protocols (e.g., those published
by the American Society for Testing
Materials {ASTM)) or other comparable
methods. For calculation of criteria
using site-specific values for both the
hardness and the water effect ratio, the

hardness used in the tions in
paragraph (b}(2) of this section shall be
as required in ph (c){4)(ii) of this
section. Water ess shall be
calculated from the measured calcium
and magnesium ions present, and the
ratio of calcium to magnesium shall be
approximately the same in standard
laboratory toxicity testing water as in
the site water.

(d) Criteria for Specific Jurisdictions—
(1) Rhode Island, EPA Region 1. (i) All
waters assigned to the following use
classifications in the Water Quality
Regulations for Water Pollution Control
adopted under Chapters 46-12, 42-17.1,
and 42-35 of the General Laws of Rhode
Island are subject to the criteria in
paragraph (d)(1)(ii) of this section,
without exception:

6.21 Freshwater 6.22 Saltwater:

(ii) The following criteria from the
matrix in paragraph (b)(1) of this section
apply to the use classifications
identified in paragraph (d){1)(i) of this
section:

Use classification Applicable criteria
Class A
Class B waters where These classifications

water supply use are assigned the

is designated criteria in:

' Column D1—all
Class B waters where
water supply use
is not designated;

Class C;

Class SA;

Class SB;

Class SC Each of these classi-
fications is as-
signed the criteria
in-

bolurnn D2—all

(iii) The human health criteria shall
be applied at the 10 risk levsl,
consistent with the State policy. To
determine appropriate value for
carcinogens, see footnote c in the
criteria matrix in paragraph (b)(1) of this
section.

(2) Vermont, EPA Region 1. (i) All
waters assigned to the following use
classifications in the Vermont Water
Quality Standards adopted under the
authority of the Vermont Water
Pollution Control Act (10 V.S.A.,
Chapter 47) are subject to the criteria in
paragraph (d)(2)(ii) of this section,
without exception:

Class A

Class B

Class C

(ii) The following criteria from the
matrix in paragraph (b)(1) of this section
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apply to the use classifications Usa classification Applicable criteria
identified in paragraph (d)(2)(i) of this
section: Column D1—all at a

107° risk level ex-
cept #23, 30, 37, 38,
42, 68, 89, 91, 93,
104, 105; #23, 30,
37, 38, 42, 68, 89,
91, 93, 104, 105, at a

Uss classification Applicable criteria

Class A
Class B waters where This classification is

water supply use assigned the cri-
is designg?e]d! toﬂagnin: Co}g—nix:i;kz-lj:?lL ats
gz%m g;ﬂ 107° risk level ex-
cept #23, 30, 37, 38,
Column D1—ell 42, 68, 89, 91, 93,
Class B waters where 104, 105; #23, 30,

water supply use 37, 38, 42, 68, 89,

is not designated 91, 93, 104, 105, at a
Class C These classifications 105 risk level.

are assigned the PL (Saline Water  These classifications
criteria in: Pinelands), SE1, are each assigned
Column B1—all SE2, SE3, SC the criteria in:
Column B2—all Column C1—all
Column D2—all except #102,
S 105, 107, 108,

(iii) The human health criteria shall 111, 112, 113,
be applied at the State-proposed 10 115, 117, and
risk level. 118.

(3) New Jersey, EPA Region 2. (i) All Co;:;ntcégu
waters assigned to the following use 107};03' 111,
classifications in the New Jerssy 112, 113, 115,
Administrative Code (N.J.A.C.) 7:9—4.1 117, 118, 119,
et seq., Surface Water Quality 120, 121, 122,
Standards, are subject to the criteria in 123, 124, and
paragraph (d)(3)(ii) of this section, Gollzfnn D2 all'at
without exception. a 10 risk level
N.J.A.C. 7:9-4.12(b): Class PL axcept #23, 30,
N.J.A.C. 7:9-4.12(c): Class FW2 37, 38, 42, 68,
N.J.A.C. 7:9-4.12(d): Class SE1 89, 61, 93, 104,
N.J.A.C. 7:9-4.12(e): Class SE2 105; #29, 30, 37,
N.J.A.C. 7:9-4.12(f): Class SE3 s
N.J.A.C. 7:9-4.12(g); Class SC e el
N.J.A.C. 7:9-4.13(a): Delaware River Zones level.

1C, 1D, and 1E
N.J.A.C. 7:9-4.13(b): Delaware River Zone 2
N.J.A.C. 7:8-4.13(c); Delaware River Zone 3

These classifications
are each assigned

Delaware River
zones 1C, 1D, 1E,

2,3,4,5and the criteria in:
N.J.A.C, 7:9-4,13(d): Delaware River Zone 4 Delaware Bay
N.J.A.C. 7:9-4.13(e): Delaware River Zone 5 zone B
N.J.A.C. 7:9-4.13(f): Delaware River Zone 6 Column Bi1—all,
Column B2—all.

(ii) The following criteria from the

matrix in paragraph (b)(1) of this section s e

a 107 risk level

apply to the use classifications except #23, 30,
identified in paragraph (d)(3)(i) of this 37498, 42,08,
section: 89, 91, 93, 104,
105; #23, 30, 37,
A : 38, 42, 68, 89,
Use classification Applicable criteria 91, 93, 104, 105,
3
PL (Freshwater These classifications ?;vz;o- e
Pinelands), FW2 are assigned the cri- (hlum.t.i D2—all at
teria in: Column a 10 risk level
B1—all except #102,

105, 107, 108, 111, SxrBpt #43, 40,

112, 113, 115, 117, g;' gg' ;g: fg;
end 118. 105; #23, 30, 37,

Column B2—all except 38, 42, 68, 89
#105, 107, 108, 111, e B L
112, 113, 115, 117, ata10risk
118, 119, 120, 121, Py

122, 123, 124, and
125.

Use classification Applicable criteria

These classifications
are each assignad
the criteria in:

Delaware River
zones 3, 4, and 5,
and Delaware
Bay zone 8

Column C1—all.

Column C2—all.

Column D2—all at
a 1070 risk level
except #23, 30,
37, 38, 42, 68,
89, 81, 93, 104,
105; #23, 30, 37,
38, 42, 68, 89,
91, 93, 104, 105,
at a 1073 risk
level.

(iii) The human health criteria shall
be applied at the State-proposed 10-¢
risk level for EPA rated Class A, By, and
B; carcinogens; EPA rated Class C
carcinogens shall be applied at 105 risk
level. To determine appropriate value
for carcinogens, ses footnote c. in the
matrix in paragraph (b)(1) of this
section.

(4) Puerto Rico, EPA Region 2. (i) All
waters assigned to the following use
classifications in the Puerto Rico Water
Quality Standards (promulgated by
Resolution Number R-83-5-2) are
subject to the criteria in paragraph
(d)(4){ii) of this section, without
exception.

Article 2.2.2—Class SB
Article 2.2.3—Class SC
Article 2.2.4—Class SD

(ii) The following criteria from the
matrix in paragraph (b)(1) of this section
apply to the use classifications
identified in paragraph (d)(4)(i) of this
section:

Use classification Applicable criteria

Class SD * This Classification is
assigned criteria in:

Column Bi—all,
except: 10, 102,
105, 107, 108,
111, 112, 113,
115, 117, and
128.

Column B2—all,
except; 105,
107, 108, 112,
113, 115, and
117.

Column Di—all,
except: 6, 14,
105, 112, 113,
and 115.

Column D2—all,
except: 14, 105,
112, 113, and
115.

Class SB, Class SC  These Clessifications
are assigned criteria
in:
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Use classification Applicable criteria
Column C1—all,
except: 4, 5b, 7,
8, 10, 11, xg.
102, 105, 107,
108, 111, 112,
113, 115, 117,
and 126.
Column C2—sll,
except: 4, 5b,
10, 13, 108, 112,
113, 115, and
. X7,
Column D2—all,
except: 14, 105,
112, 113, end
115.

(iii) The human health criteria shall
be applied at the State-proposed 10-%
risk level. To determine appropriate
value for carcinogens, see footnote ¢, in
the criteria matrix in paragraph (b)(1) of
this section.

(5) District of Columbia, EPA
Region 3.

(i) All waters assigned to the
following use classifications in chapter
11 Title 21 DCMR, Water Quality
Standards of the District of Columbia
are subject to the criteria in paragraph
(d)(5)(ii) of this section, without
exception:

1101.2 Class C waters

(ii) The following criteria from the
matrix in paragraph (b)(1) of this section
apply to the use classification identified
in paragraph (d)(5)(i) of this section:

Use classification Applicable criteria

Class C This classification is
assigned the addi-
tional criteria in:

Column B2—#10,
118, 126.

Column D1—#15,
16, 44, 67, 68,
79, 80, 81, 88,
114, 116, 118.

Column D2—all.

(iii) The human health criteria shall
be a?plied at the State-adopted 107° risk
level.

(6) Florida, EPA Region 4.

(i) All waters assigned to the
following use classifications in Chapter
17-301 of the Florida Administrative
Code (i.e., identified in Section 17—
302.600) are subject to the criteria in
paragraph (d)(6)(ii) of this section,
without exception:

Class I

Class II
Class III

(if) The following criteria from the
matrix paragraph (b)(1) of this section
apply to the use classifications

identified in paragraph (d)(6)(i) of this
section:

Use classification Applicable criteria

Class 1 This classification is
assigned the cri-
teria in:

Column D1—¥16
This classification is
agsigned the cri-

teria in:

This classification is
assigned the cri-
teria in:

Coiumn D2—#16

(iii) The human health criteria shall
be a?plied at the State-adopted 10°° risk
level.

(7) Michigan, EPA Region 5.

(i) All waters assigned to the
following use classifications in the
Michigan Department of Natural
Resources Commission General Rules, R
323.1100 desighated uses, as defined at
R 323.1043. Definitions; Ato N, (i.e.,
identified in Section (g) “Designated
use’’) are subject to the criteria in
paragraph (d)(7)(ii) of this section,
without exception:

Agriculture

Navigation

Industrial Water Supply

Public Water Supply at the Point of Water
Intake

Warmwater Fish

Other Indigenous Aquatic Life and Wildlife

Partial Body Contact Recreation

(i1) The following criteria from the
matrix in paragraph (b}(1) of this section
apply to the use classifications
identified in paragraph (d)(7)(i) of this
section:

Class 11
Class I (marine)

Class III (freshwater)

Use classification Applicable criteria

Public Water sup-  This classification is
ply assigned the criteria
in:
Column Bi—all,
Column B2—=all,

Column D1—all~
These classifications
are assigned the cri-
teria in:
Column B1—all,
Column B2—all,
and
Column D2—all.

(iii) The human heelth criteria shall
be applied at the State-adopted 10°° risk
level. To determine appropriate value
for carcinogens, see foatnote ¢ in the
criteria matrix in paragreph (b)(1) of this
section.

(8) Arkansas, EPA Region 6.

(i) All waters assigned to the
following use classification in section
4C (Waterbody uses) identified in

All other designa-
tions

Arkansas Department of Pollution
Control and Ecology's Regulation Ne. 2
as amended and entitled, “Regulation
Establishing Water Quality Standards
for Surface Waters of the State of
Arkansas” are subject to the criteria in
paragraph (d)(8)(ii) of this section,
without exception:

Extraordinary Resource Waters
Ecologically Sensitive Waterbody
Natural and Scenic Waterways
Fisheries:
(1) Trout
(2) Lakes and Reservoirs
(3) Streams
(8) Ozark Highlands Ecorsgion
(b) Boston Mountains Ecoregion
(c) Arkansas River Valley Ecoregion
(d) Ouachita Mountains Ecoregion
() Typical Gulf Coastal Ecoregion
(f) Spring Water-influenced Gulf Coasial
Ecoregion
(g) Least-altered Delta Ecoregion
(h) Channel-altered Delta Ecoregion
Domestic Water Supply

(ii) The following criteria from the
matrix in paragraph (b)(1) of this section
apply to the use classification identified
in paragraph {d}(8)(i) of this section:

Use classification Applicable criteria
Extraordinary Re-

source Waters
Ecologically Sensitive

Waterbody
Natural and Scenic

Waterways
Fisheries:

{1) Trout

{2) Lakes and Res-

@rvoirs

(3} Streams

(a) Ozark High-
lands Ecoregion

(b) Boston Moun-
tains Ecoregion

(c) Arkansas River
Valley
Ecoregion

(d) Ouachita
Mountains
Ecoregion

() Typical Gulf
Coastal
Ecoregion

(f) Spring Water-
influenced Gulf

Coastal
Ecoregion
(g) Least-altered
Delta Ecoregion
(h) Channsl-al- These uses ars
tered Delta each assignad
Ecoregion the criteria {n—
Column Bi—
#4, 5a, 5b, 6,
7,8,9, 10,
11,13, 14
Column B2—
#4, 5a, 5b, 6
7,8;8,10,
13,14 .
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(9) Kansas, EPA Region 7.

(i) All waters assigned to the
following use classification in the
Kansas Department of Health and
Environment regulations, K.A.R. 28-16—
28b through K.A.R. 28-16-28f, are
subject to the criteria in paragraph
(d)(9)(ii} of this section, without
exception.

Section 28-16-28d

Section (2)(A)—Special Aquatic Life Use
Waters

Section (2){B)—Expected Aquatic Life Use
Waters

Section (2){C)—Restricted Aquatic Life Use
Waters ¥

Section (3}—Domestic Water Supply

Section {6}{c}—Consumptive Recreation
Use.

(i1) The following criteria from the
matrix in paragraph (b)(1) of this section
apply to the use classifications
identified in paragraph (d)(9)(i) of this
section:

Use classification Applicable criteria

These classifications
are each assigned all
criteria in:

Sections (2)(A),
(2)(B), (2)(C),
(6)(C)

Use classification Applicable criteria

Column B1, all ex-
cept #9, 11, 13,
102, 105, 107,
108, 111-113,
115, 117, and
126;

Column B2, all ex-
cept #9, 13, 105,
107, 108, 111~
113, 115, 117,
119-125, and
126; and

Column D2, all ex-
cept #9, 112,
113, and 115.

This classification is
assigned all criteria
in

Section (3)

bolumn D1, all ex-
cept #9, 12, 112,
113, and 115.

(iii) The human health criteria shall
be applied at the State-proposed 106
risk jevel.

(10) California, EPA Region 9.

(i) All waters assigned any aquatic life
or human health use classifications in
the Water Quality Control Plans for the
various Basins of the State (“Basin
Plans”), as amended, adopted by the
California State Water Resources
Control Board (“SWRCB"), except for
ocean waters covered by the Water

Water and use classification

Waters of the State defined as bays or estuaries except the Sacramento-San Joaguin Delta

and San Francisco Bay

Waters of the Sacremento—San Joaquin Delta and waters of the State defined as inland
(i.e., all surface waters of the State not bays or estuaries or ocean) that include a MUN

use designation

Waters of the State defined as inland without an MUN use designation

Waters of the San Joaquin River from the mouth of the Merced River.to Vernalis

Quality Control Plan for Ocean Waters
of California (““Ocean Plan") adopted by
the SWRCB with resolution Number 90—
27 on March 22, 1990, are subject to the
criteria in paragraph (d)(10)(ii) of this
section, without exception. These
criteria amend the portions of the
existing State standards contained in the
Basin Plans. More particularly these
criteria amend water quality criteria
contained in the Basin Plan Chapters
specifying water quality objectives (the
State equivalent of federal water quality
criteria) for the toxic pollutants
identified in paragraph (d)(10)(ii) of this
section. Although the State has adopted
several use designations for each of
these waters, for purposes of this action,
the specific standards to be applied in
paragraph (d)(10)(ii) of this section are
based on the presence in all waters of
some aquatic life designation and the
presence or absence of the MUN use
designation (Municipal and domestic
supply). (See Basin Plans for more
detailed use definitions.)

(ii) The following criteria from the
matrix in paragraph (b)(1) of this section
apply to the water and use
classifications defined in paragraph
(d)(10)(i) of this section and identified
below:

Applicable criteria

These waters are assigned the criteria in:
Column Bi—pollutants 5a and 14
Column B2—pollutants 5a and 14
Column C1—pollutant 14
Column C2—pollutant 14
Column D2—pollutants 1, 12, 17, 18, 21,

22, 29, 30, 32, 33, 37, 38, 4244, 46,
48, 49, 54, 59, 66, 67, 68, 7882, 85,
89, 90, 91, 93, 95, 96, 98

These waters are assigned the criteria in:
Column B1—poliutants 5a and 14
Column B2—pollutants 5a and 14
Column D1—pollutants 1, 12, 15, 17, 18,

21, 22, 29, 30, 32, 33, 37, 38, 4248,
49, 59, 66, 68, 78-82, B85, 89, 90, 91,
93, 95, 96, 98

These waters are assigned the criteria in:
Column Bi1—pollutants 5a and 14
Column B2—pollutants 5a and 14
Column D2—pollutants 1, 12, 17, 18, 21,

22, 29, 30, 32, 33, 37, 38, 42-44, 46,
48, 49, 54, 59, 66, 67, 68, 78-82, 85,
89, 90, 91, 93, 95, 96, 98

In addition to the criteria assigned to these
waters elsewhere in this rule, these waters
are assigned the criteria in:

Column B2—pollutant 10
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Water and use classification Applicable criteria

Waters of Salt Slough, Mud Slough (north) and the San Joaquin River, Sack Dam to the
mouth of the Merced River
In addition to the criteria assigned to these
waters elsewhere in this rule, these waters
are assigned the criteria in:
Column Bi—pollutant 10
Column B2—pollutant 10
Waters of San Francisco Bay upstream to and including Suisun Bay and the Sacramento-
San Joaquin Delta
These waters are assigned the criteria in:
Column Bi—pollutants 5a, 10* and 14
Column B2—pollutants 5a, 10* and 14
Column Ci—pollutant 14
Column C2—poliutant 14
Column D2—pollutants 1, 12, 17, 18, 21,
22, 29, 30, 32, 33, 37, 38, 4244, 486,
48, 49, 54, 59, 66, 67, 68, 78-82, 85,
88, 90, 91, 93, 95, 96, 98
All inland waters of the United States or enclosed bays and estuaries that are waters of the
United States that include an MUN use designation and that the State has either ex-
cluded or partially excluded from coverage under its Water Quality Control Plan for In-
land Surface Waters of California, Tables 1 and 2, or its Water Quality Control Plan for
Enclosed Bays and Estuaries of California, Tables 1 and 2, or has deferred applicability of
those tables. (Category (a), (b), and (c) waters described on page 6 of Water Quality Con-
trol Plan for Inland Surface Waters of California or page 6 of its Water Quality Control
Plan for Enclosed Bays and Estuaries of California.) A
These waters are assigned the criteria for pol-
lutants for which the State:does not apply
Table 1 or 2 standards. These criteria are:
Column B1—all pollutants
Column B2—all pollutants
Column D1—al! pollutants except #2
All inland waters of the United States that do not include an MUN use designation and
that the State has sither excluded or partially excluded from coverage under its Water
Quality Control Plen for Inland Surface Waters of California, Tables 1 and 2, or has de-
ferred applicability of these tables. (Catsgory (s), (b), and (c) waters described on page 6
of Water Quality Control Plan for Inland Surface Waters of California.)
These waters are assigned the criteria for pol-
lutants for which the State does not apply
Table 1 or 2 standards. These criteria are:
Column Bi—all pollutants
Column B2—all pollutants
Column D2—all pollutants except #2
All enclosed bays and estuaries that are waters of the United States and that the State has
either excluded or partially excluded from coverage under its Water Quality Control Plan
for Inland Surface Waters of California, Tables 1 and 2, or its Water Quality Control Plan
for Enclosed Bays and Estuaries of California, Tables 1 and 2, or has deferred applicabil-
ity of those tables. (Category (a), (b), and (c} waters described on page 6 of Water Quality
Control Plan for Inland Surface Waters of California or page 6 of its Water Quality Con-
trol Plan for Enclosed Bays and Estuaries of California.)
These waters are assigned the criteria for pol-
lutants for which the State does not apply
Table 1 or 2 standards. These criteria are:
Column B1—all pollutants
Column B2—all pollutants
Column C1-—ell pollutants
Column C2—all pollutants
Column D2—all pollutants except #2

*The fresh water seiemum criteria are included for the Sen Francisco Bay estuary because high levels of biceccumulation of selenium in the estuary
indicate that the salt water criteria are underprotective for San Francisco Bay.

(iii) The human health criteria shall (d)(11)(ii) of this section, are subjectto  pollutants identified in paragraph
;)e applied at the State-adopted 107 risk ttﬁa criteria in paragraph (d)(11)(ii) of (d)(11)(if) of this section.
evel. is section, without exception. These 5 itari :
(11) Nevada, EPA Region 9. (i) All criteria amend the existing State m(gg;::;!fgl&\;?ﬁgo?ntﬁ?:& :egt?g:,l:;gf;
waters assigned the use classifications  standards contained in the Nevada :

: ; . to the waters defined in paragraph

in Chapter 445 of the Nevada Water Pollution Control Regulations. : : :

Administrative Code (NAC), Nevada Mors particularly, these criteria amend {)i)](:‘:,),(’) g this sectipn and identified
Water Pollution Control Regulations, or supplement the table of numeric : '

which are referred to in paragraph standards in NAC 445.1339 for the toxic
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Water and use classification

Waters that the State has included in NAC 445.1339 where Munici-

pal or domestic supply is a designated use

Applicable criteria

These walers are assigned the criteria in:
Column B1—pollutant #118
Column B2—pollutant #118 y
Column D1—pollutants #15, 16, 18, 19, 20, 21, 23, 26, 27, 29,
30, 34, 37, 38, 42, 43, 55, 58-62, 64, 66, 73, 74, 78, 82, 85,
87-89, 91, 92, 96, 98, 100, 103, 104, 105, 114, 116, 117, 118

Waters that the State has included in NAC 445.1339 where Munici-
pal or domestic supply is not a designated use

(iii) The human health criteria shall
be applied at the 10~ risk level,
consistent with State policy. To
determine appropriate value for
carcinogens, see footncte c in the
criteria matrix in paragraph (b)(1) of this
section.

(12) Alaska, EPA Region 10.

(i) All waters assigned to the
following usa classifications in the
Alaska Administrative Code (AAC),
Chapter 18 (i.e., identified in 18 AAC
70.020) are subject to the criteria in
paragraph (d)(12)(ii} of this section,
without exception:

70.020.(1) (A) Fresh Water
70.020.(1) (A) Water Supply
(1) Drinking, culinary, and food processing,
(iii) Aquaculture;
70.020.(1) (B) Water Recreation
(i) Contact recreation,
(ii) Secondary recreation;
70.020.(1) (C) ' Growth end propagation of
fish, shellfish, other aquatic life, and
wildlife
70.020.(2) (A) Marine Water
70.020.(2) (A) Water Supply
(i) Aquaculturs,

70.020.(2) (B) Water Recreation
(i) contact recreation,
(ii) secondary recreation;

70,020.(2) (C) Growth and propagation of
fish, shellfish, other aquatic life, and
wildlife;

70.020.(z) (D) Harvesting for consumption
“of raw mollusks or other raw aquatic life.

(ii) The following criteria from the
matrix in paragraph (b)(1) of this section
apply to the use classifications
identified in paragraph (d){12)(i) of this
section:

Use classification Applicable criteria
(1)(A) i Column Bi—all
Column B2—#10
Column D1

#'s 2, 16, 18-21, 23,
26, 27, 29, 30, 32,
37, 38, 4244, 53,
55, 59-62, 64, 66,
68, 73, 74, 78, 82,
85, 88, 89, 91-93,
96, 98, 102-105,
107-111, 117-126

These waters are assigned the criteria in:
Column B1—pollutant #118
Column B2—pollutant #118
Column D2—all pollutants except #2.

Use classification Applicable criteria

(1)(A) il Column Bi—all

Column B2—#10

Column D1

#'s 2, 14, 16, 18-21,
22, 23, 26, 27, 28,
30, 32, 37, 38, 42~
44, 46, 53, 54, 55,
59-62, 64, 66, 68,
73, 74,78, 82, 85,
88-93, 95, 96, 98,
102-105, 107-111,
115-126

Column Bi—all

Column B2—#10

Column D2

#'s 2, 14, 16, 18-21,
22, 23, 26, 27, 29,
30, 32, 37, 38, 42—
44, 46, 53, 54, 55,
59-62, 64, 66, 68,
73, 74,78, 82, 85,
88-93, 85, 96, 98,
102-105, 107-111,

(1)(B}i, (2)(B) ii,
(1)(C)

115-128

(2)(A) 4, (2)(B)i, and Column C1—all
(2)(B}ii, (2)(C), Column C2—#10
(2)(D) Column D2

#s 2, 14, 16, 18-21, 22,
23, 28, 27, 29, 30,
32, 37, 38, 4244,
48, 53, 54, 55, 59—
62, 64, 66, 68, 73,
74,78, 82, 85, B8-
93, 95, 96, 98, 102—-
105, 107-111, 115~
126

(iii) The human health criteria shall
be applied at the State-proposed risk
level of 10-3, To determine appropriate
value for carcinogens, see footnote c in
the criteria matrix in paragraph (b)(1) of
this section.

(13) Idaho, EPA Region 10.

(i) All waters assigned to the
following use classifications in the
Idaho Administrative Procedures Act
(IDAPA), Chap.or 18 (i.e., identified in
IDAPA 16.01.2100,02-16.01.2100,07)
are subject to the criteria in paragraph
(d)(13)(ii) of this section, without
exception:
16.01.2100.01.b. Domestic Water Supplies
16.01.2100.02.a. Cold Water Biota

16.01.2100.02.b. Warm Water Biota

16.01.2100.02cc. Salmonid Spawning

16.01.2100,03.a. Primary Contact Recreation

16.01.2100.03.b Secondary Contact
Recreation

(ii) The following criteria from the
matrix in paragraph (b)(1) of this section
apply to the use classifications
identified in paragraph (d}(13)(i) of this
section:

%5 Chiely Applicable criteria
01b This classification is as-
signed the criteria in:
Column Di—sll except
#14 and 115
02.a These classifications are as-
02.b signed the criteria in:
02cc
Column Bi—all
Column B2—all
Column D2—all
03.a This classification is as-
signed the criteria in:
Column D2—all
03.b This classification is as-
signed the criteria in:
Column D2—all

(iii) The human health criteria shall
be applied at the 10-° risk level,
consistent with State policy.

(14) Washington, EPA Region 10.

(i) All waters assigned to the
following use classifications in the
Washington Administrative Code
(WACQC), Chapter 173-201 (i.e., identified
in WAC 173-201-045) are subject to the
criteria in paragraph (d)(14)(ii) of this
saction, without exception:

173-201-045
Fish and Shellfish
Fish
Water Supply (domestic)
Recreation

(ii) The following criteria from the
matrix in paragraph (b)(1) of this section
apply to the use classifications
identified in paragraph (d)(14)(i) of this
section:
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Use classification Applicable criteria Use classification Applicable criteria

Fish and Shellfish; These classifications Recreation This classification is
Fish are assigned the cri- assigned the criteria
teria in: in:
Column B1 and Column D2—Ma-
B(2)—#2, 10 rine waters and
Column C1—#2, freshwaters not
10 protected for do-
Column C2—42, 6, mestic water
10, 14 supply

Water Supply (do-  These elomsifioians . (i) The human health criteria shall

be applied at the State proposed risk
sth i i- PP prop
s :;:?:.;pod ki level of 105,
Column Di—all  [FR Doc. 92-30611 Filed 12-21-92; 8:45 am|
BILLING CODE 8580-50-M
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Part Il

Environmental
Protection Agency

Draft NPDES General Permits; Notice
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ENVIRONMENTAL PROTECTION b. Granular filtration D. Summary of Produced Water and
AGENCY ¢. Membrane filtration Produced Sand Requirements

d. Biological treatment
[FR-4546-7; LAG290000 and TXG290000] e. Reinjection L Legal Basis

Proposed NPDES General Permits for
Produced Water and Produced Sand
Discharges From the Oll and Gas
Extraction Point Source Category To
Coastal Waters in Loulsiana and Texas

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of draft NPDES general
permit.

SUMMARY: EPA Region 6 is proposing to
issue general NPDES permits
prohibiting discharges of produced
water and produced sand derived from
0il and Gas Point Source Category
Facilities to coastal waters of Louisiana
and Texas. Facilities covered by these
permits include those in the Coastal
Subcategory (40 CFR Part, 435, subpart
D), the Stripper Subcategory (40 CFR
part 435, subpart F) that discharge to
coastel waters of Louisiana and Texas,
and the Offshore Subcate%lory (40 CFR
part 435, subpart A) which discharge to
coastal waters of Louisiana and Texas.
As proposed, the permits’ prohibitions
wﬂrbecome effective 30 days after their
final publication. Region 6 may also
issue an administrative order requiring
that permittees discharging produced
water from existing Coastal, Stripper or
Offshore Subcategory wells to other
than “upland area’ waters in Louisiana
and to other than "“inland and fresh”
waters in Texas comply with the
permits’ produced water discharge
prohibitions within three years after
final publication of the permits,

DATES: Comments on the proposed
permits must be submitted by February
5, 1993.

ADDRESSES: Comments on these
proposed permits should be sent to the
Regional Administrator, EPA Region 6,
1445 Ross Avenus, Dallas, Texas 75202.
FOR FURTHER INFORMATION CONTACT:

Ms. Ellen Caldwell, EPA Region 6, 1445
Ross Avenue, Dallas, Texas, 75202.
Telephone (214) 655-7190.
SUPPLEMENTARY INFORMATION:
Supplementary information (fact shest)
provided in this notice is organized as
tollows:

L. Legal Basis.
11. Regulatory Background.
1II. Facility Coverage.
1V. Types of Discharges Covered.
V. Compliance Delays.
V1. Specific Permit Conditions.
A. Best Conventional Pollutant Control
Technology (BCT) Conditions
1. Produced Water
a, Improved performance of BPT
technology

f. Evaluation of options using BCT cost test

8. Summary of BCT for produced water

2. Produced Sand

a. BCT Cost Analysis for No Discharge

b. Summary of BCT for Produced Sand

B. Best Available Technology :
Economically Achievable (BAT)
Conditions

1. Produced Water

a. Sources of Data and Information

b. Characteristics of Produced Water as
Related to BAT

c. Derivation of BAT (BPJ) Permit
Requirements

(1) Carbon adsorption

(2) Biological treatment

(3) Chemical precipitation

(4) Granular filtration

(5) Membrane filtration

(6) Improved performance of BPT
technology

(7) Reinjection

d. BAT Cost Analysis for No Discharge

8. BAT Option Selection

2. Produced Sand -

a. Derivation of BAT (BPj) Permit
Requirements

b. Selection of ““No Discharge’ BAT
Limitation

c. Cost Evaluation of BAT

c. State Rules and Regulations, and State
Water Quality Standards

1. Produced Water

a. Characteristics of Produced Water as
Related to Water Quality Standards and
Regulations.

(1) Volume

(2) Characteristics

(3) Fate and environmental impact of
produced water

(4) Biological toxicity

b. Louisiana State Regulations for
Produced Water Discharges

(1) Discharges to upland waters

(2) Discharges to intermediate, brackish or
saline waters

¢. Texas Rules for Produced Water
Discharges

d. Louisiana Water Quality Standards

(1) Narrative standards

(2) Numerical criteria

(3) Mixing zones

(4) Modeling of produced water discharges

8. Toxas Water Quality Standards

(1) Narrative standards

(2) Numerical criteria

{3) LC50 acute toxicity effluent standard

(4) Mixing zones

(5) Modsling of produced water discharges

f. Texas Hazardous Metals Regulation

8. Summary of Produced Water
Requirements based on State Regulations
and Water Quality Standards

(1) Louisiana

(2) Texas

2. Produced Send

a. State Regulations for Produced Sand

b. Louisiana Water Quality Standards

¢. Texas Weter Quality Standards

d. Summary of Produced Sand
Requirements based on State Water
Quality Standards

Section 301(a) of the Clean Water Act
(CWA or the Act), 33 U.S.C. 1311(a),
renders it unlawful to discharge
pollutants to waters of the United States
in the absence of authorizing permits.
CWA section 402, 33 U.S.C, 1342,
authorizes EPA to issue National
Discharge Elimination System (NPDES)
permits allowing discharges on
condition they will meet certain
requirements, including CWA sections
301, 304, and 401, 33 U.S.C. 1311, 1314,
and 1341. Those statutory provisions

uire that NPDES permits include
effluent limitations requiring that
authorized discharges:

(1) Mest standards reflecting levels of
technological capability.

(2) Comply with EPA-approved state
water quality standards and

(3) Comply with other state
requirements adopted under authority
retained by states under CWA 510, 33
U.S.C. 1370.

Two types of technology-based
effluant limitations must be included in
the parmits proposed here. With regard
to conventional pollutants, i.e., pH,
BOD, oil and grease, TSS, and fecal
coliform, CWA section 301(b)(1)(E)
requires effluent limitations based on
“best conventional pollution control
technology” (BCT). With regard to
nonconventional and toxic pollutants,
CWA section 301(b)(2) (A), (C), and (D)
require effluent limitations besed on
“best available pollution control
technology economically achievable”
(BAT), a standard which generally
represents the best performing existing
technology in an industrial category or
subcategory. BAT and BCT effluent
limitations may never be less stringent
than corresponding effluent limitations
based on best practicable control
technology (BPT), a standard applicable
to similar discharges prior to March 31,
1989 under CWA 301(b)(1)(A).

Frequently, EPA adopts nationally
applicable guidelines identifying the
BPT, BCT, and BAT standards to which
specific industrial categories and
subcategories are subject. Until such
guidelines are published, however,
CWA section 402(a)(1) requires that EPA
determine appropriate BCT and BAT
effluent limitations in its NPDES
permitting actions on the basis of its
best professional judgment (BP]). BPT
standards for the Oil and Ges Extraction
Point Source Category are codified at 40
CFR part 435, with BPT standards
which were applicable to the Coastal
Subcategory at subpart D. Because EPA
has not promulgated BAT or BCT
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guidelines for the Oil and Gas
Extraction Point Source Category or any
of its Subcategories, the BAT and BCT
effluent limitations Region 6 proposes
here are based on BPJ, after
consideration of factors listed at 40 CFR
125.3(d) (2) and (3). As explained
hereinafter, thoss limitations will
prohibit any discharge of produced
water or produced sand to “coastal”
waters in Louisiana and Texas.
Although the Agency typically issues
NPDES permits to the operators of
individual facilities, it may also issue
“geneml permits” applicable to a class
of similar dischargers within a discreet
goographical area. See generally NRDC
v. Costle, 568 F.2d 1369 (D.C. Cir. 1977);
40 CFR 122.28. Issuance of such permits
is not controlled by the procedural rules
EPA uses for individual permits, but is
instead subject to section 4 of the
Administrative Procedure Act (APA), 5
U.S.C. 553, as supplemented by EPA
regulations, e.g., 40 CFR 124.58, EPA
must, however, comply with the
substantive requirements of the CWA
without regard to whether it is issuing
an individual or general NPDES permit.

II. Regulatory Background

Because operations within the Oil and
Gas Extraction Point Source Catego!
vary widely, EPA has subcategorized it
for the purpose of developing
technology-based effluent guidelines.
Those subcategories now codified at 40
CFR part 435, are the “Ofishors,”
"Onsgxora," “Coastal,” "“Stripper,” and
*“Agricultural and Wildlife Water Use”
subcategories.

As codified at 40 CFR part 435, EPA
guidelines based on the application of
best practicable technology (BPT)
prohibit the discharge of produced
water and produced sand from the
Onshore Subcategory, but allow such
discharges subject to various limitations
from facilities in all other subcategories.
BPT guidelines for the Coastal
Subcategory, for instance, allow the
discharge of produced water subject to
an oil and grease limitation of 72
milligrams per liter (mg/1) daily
maximum and 48 mg/]l monthly average,
representing the performance of oil-
water separation technology in 1979.
See 40 CFR 435,42,

On December 27, 1983, Region 6
proposed a general permit for “Inland
Waters,” covering in part the same
geographical area as the permits
proposed today. 48 FR 57001. That
proposed permit, which was based on
the Agency’s BPT guidelines, was never
issued in final form. Nor could Region
6 now issue that permit as proposed.
Since March 31, 1989, CWA section 301
has required EPA to apply industrial

effluent limitations based on the more
stringent BAT and BCT standards,
rendering the Agency’s BPT guidelines
obsolete.

EPA has been developing BAT
guidelines for the Oil and Gas
Extraction Point Source Category for
several years, but to date has not
promulgated such guidelines. The most
recent guidelines development action
potentially affecting the Coastal
Subcategory occurred on November 8,
1989, when the Agency published a
notice discussing possible amendment
to the current definition of “coastal”
and alternative approaches to
developing BAT guidelines. 54 FR
46919. In 3eveloping today’s proposal,
Region 6 has considered information on
which that notice was based, together
with information the Agency received in
res&c‘mse to its publication.

June 7, 1980, Region 8 proposed
general permits for discharges from
drilling activities of Coastal Subcategory
facilities in Texas and Louisiana. 55 FR
23348, Because produced water and
produced sand are normally associated
with production, not drilling, activities,
those draft permits included no
proposed effluent limitations on those
waste streams. EPA will probeably
promulgate the final Coastal “drilling”
permits before it promulgates the
Coastal produced water and sand
permits proposed today, but reserves the
option of issuing unified general
permits covering all discharges from
Coastal Subcategory drilling and
production activities in a single final
publication.

II. Coverage

The part 435 guideline definition of
“coastal” was promulgated in a final
rule on April 13, 1978. Sea 40 CFR
435.31(e); 44 FR 22089, Under that
definition, “coastal”’means “(1) any
body of water landward of the territorial
seas as defined in 40 CFR 125.1(gg), or
(2) any wetlands adjacent to such
waters.” There ars three ambiguities
associated with this definition. First, it
fails to indicate whether a Coastal
Subcategory facility is one which
discharges to a “‘coastal” water or one
which is constructed in a “coastal”
water. Second, 40 CFR 125.1(gg)” is no
longer an EPA regulation, having been
deleted in a June 7, 1979 revision to part
125. See 44 FR 32948. Third, the
“wetlands adjacent” term of the
definition suggests to soms that
wetlands which are not adjacent to
other waters may not be “‘coastal.”

In Region 6, these ambiguities were
resolved on February 25, 1991, when
the Region issued four final NPDES
permits prohibiting discharges from

Onshore Subcategory facilities in
Louisiana, Texas, New Mexico, and
Oklahoma. 56 FR 7698. After examining
the regulatory history that indicates that
the basis for subcategorization lay in
technological differences associated
with facility location, not discharge
location, EPA determined that a Coastal
Subcategory facility was one in which
the weflgead was located over a surface
waterbody. 56 FR 7698-7699. Noting
that former 40 CFR 125.1(gg) had been
a verbatim recitation of CWA section
502(3), Region 6 relied on that statutory
definition of “territorial seas,” 56 FR
7699. In a somewhat similar vein,
Region 6 found the part 435 reference to
“adjacent wetlands" was adopted before
the Agency’s jurisdictional definition
included a reference to “wetlands" and
had thus been intended to indicate all
“waters of the United States” shoreward
of the territorial seas were *‘coastal.” 58
FR 76989,
Region 6 continues to interpret the

art 435 “‘coastal” definition in that

ashion. As proposed, the permits thus
apply to all Louisiana and Texas
facilities with wellheads located in
“waters of the United States,” as
defined at 40 CFR 122.2. Facilities
which would be considered “Onshore”
but for the decision in APIv. EPA, 661
F.2d 340 (5th Cir. 1981) will also be
subject to the permits if EPA issues
them as proposed. See 47 FR 31554
(July 21, 1982).

In addition, Region 6 is proposing to
prohibit the discharge of produced
water derived from Offshore
Subcategory facilities to “coastal”
waters. As discussed later in this Fact
Sheet, the discharge of these produced
waters, as well as produced waters from
other Subcategory facilities to ““‘coastal”
waters would violate state water quality
standards and certain state lations.

The Minerals Management Service
(MMS91-004) has identified sleven
major produced water disposal facilities
which treat both Offshore and Coastal
Subcategory produced water, then
discharge it to Louisiana coastal waters.
If the permits are promulgated as

roiosed. they will prohibit such

acilities from discharging Coastal
Subcategory produced water at any
location and prohibit the discharge of
Offshore Subcategory produced water to
“‘coastal” waters, i.e., any water of the
United States shoreward of the
territorial seas. They will not, however,
prohibit the discharge of Offshore
Subcategory produced water to offshore
waters, even if it has first been treated
at a shore-based facility. Otherwise, the

its would operate as a disincentive

or the voluntary onshore treatment of

that produced water,
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The Stripper Subcategory applies to
those cnshore facilities producing no
more that ten barrels of oil per day
while operating at the meximum
feasible rata of production and in
accordance with recognized
conservation practices. See 40 CFR
435.60, EPA has developed no BPT
effluent limitation guidelines for the
Stripper Subcategory, reasoning that
such low production rates provide
insufficient capital for retrofitting
pollution control technology, but has
also suggested that further study of joint
disposal options might result in BPT
guidelines prohibiting the discharge of
produced water from Stripper
Subcategory facilities. See 42 FR 44942,
44948 (October 13, 1976). Given the less
stringent cost analysis involved in BAT
determinations, it seems possible BAT
effluent limitations for strippers would
prohibit the discharge of produced
water. Indeed, according to verbal
communications from the Oklahoma
Corporation Commission, it appears the
State of Oklahoma has already
eliminated all stripper well discharges
to surface water over which it has
jurisdiction. Region 6 has not to date,
however, done an independent cost
analysis for maeking a BAT
determination for the Stripper
Subcategory.

Nevertheless, Stripper Subcategory
facilities which discia:ge into “coastal”
waters of Louisiana and Texas will also
be subject to the general permits’ no
discharge limitations for produced
sands and water if the permits are
issued as proposed. As applied to
Stripper Subcategory wells, those
limitations are required to assure
compliance with state water quality
standards and other requirements
Louisiana and Texas have adopted
pursuant to authority they retain under
CWA section 510, Those standards and
requirements are discussed in a later
section of this notice.

Under CWA, an NPDES permittee's
“discharges” include discharges
performed on its behalf by another
party, including a contractor. EPA
Region 6 recently learned that some
operators subject to the discharge
prohibitions of one of its Onshore
Subcategory general ts
nevertheless believed they were not
liable for discharges by parties with
whom they contractody for produced
water disposal. To avoid such confusion
in the future, the general permits EPA
Region 6 today proposes prohibit
permittees from “causing or
contributing” to discharges prohibited
by the permits, Causing or contributing
to such a discharge includes contracting
with another party which actually

discharges the pollutants or transports
them to a third party which ectually
discharges them. In addition, disposal
contractors have been listed as a class of
permittess under the proposed permits,
a provision which will render operators
and their disposal contractors jointly
and severally liable for permit
violations. These provisions, which are
necsssary to assurs compliance with the
discharge prohibitions of the permits,
are authorfzed by CWA section
402(a)(2).

In summary, the permits will, if
issued as proposed, prohibit discharges
of produced water and produced sand
derived from facilities in the Coastal,
Offshore, and Stripper Subcategories to
all waters of the United States
shoreward of the inner boundary of the
Territorial Seas in Louisiana and Texas.
In addition, the permits will prohibit
the discharge of produced water and
produced sand derived from facilities in
the Coastal Subcategory to any other
water of the United States. It is the
responsibility of the permittee to
determine if hi discgeerge is covered by
this permit. Current National Oceanic
and Atmospheric Administration
(NOAA) neautical charts can be of
assistance in locating the outer
boundary of the general permit area.
Thase charts cover the entire coasts of
Texas and Louisiana at a 1:80,000 scale,
although certain ports and bays have
more detailed coverage. They are
available from NOAA charts agents,
such as marinas and marine supply
stores.

Similar discharges from Onshore
Subcategor{ facilities are already
prohibited by Onshore Subcategory
General NPDES Permits LAG320000 and
TXG320000, published at 56 FR 7698
(February 25, 1991). Issuance of the
permits proposed today will thus lead to
elimination of virtually all produced
water and produced sand discharges in
Louisiana and Texas, with the exception
of Agricultural and Wildlife Water Use
Subcstegory facilities West of the 98th
parallel.

IV. Types of Discharges Covered

Only two waste streams are

specifically covered under the general

its proposed here. They are:
pe(?))!’ro;:iuw water, which is water
and particulate matter associated with
oil and gas producing formations.
Produced water, sometimes called
“formation water” or “brine water,”
includes small volumes of source water
and treatment chemicals that return to
the surface with the produced formation
fluids and pass through the produced
water treating systems currently used by
many oil and gas operators.

(2) Produced sand, which is sand and
other particulate matter from the
producing formation and production
piping (including corrosion products),
as well as source sand and hydrofrac
sand. Produced sand comes to the
surface mixed with crude oil and
produced water, from which it is
generally separated by a produced water
desander and treatment system.
Produced sand also includes sludge
generated by any chemical polymer
used in a produced water treatment

system.

Other waste streams associated with
Coastal Subcategory oil and gas
activities include drilling fluids (muds),

well treatment fluids, blowout preventer
fluids, well completion fluids,
formation test fluids, workover fluids,
treated waste water from dewatered
drilling fluids end cutting, drill cuttings,
cement, deck drainage, desalinization
discharges, domestic and sanitary
wastes, unconteminated ballast/bilge
water, uncontaminated seawater, and
uncontaminated freshwater, As noted
above, Region 6 proposed general
NPDES permits regulating those waste
streams at 55 FR 23348 (June 7, 1990).

V. Compliance Delays

The reinjection technology on which
the permits’ produced water discharge
prohibitions are based is fully avaialzgle
and has been successfully used by oil
and gas operators for many years.
Information from the Louisiana
Department of Environmental Quality
(LDEQ) shows that, as of September
1991, there were 1500 oil and gas wells
in “apland areas' that either had ceased
or were to cease discharge of (reinject)
produced water no later than July 1992,
and that out of a total of 464 weli's in
non-“upland areas” (and excluding
territorial seas), 130 were reinjecting
produced water and 32 more were on &
schedule to reinject. Information from
the Texas Railroad Commission (TRC)
shows that, as of October 1989, out of
a total of 7613 active oil an gas wells in
Texas, 6464 were inland of the
Chapman Line and 1149 were seaward
of the Chapman Line. The Chapman
Line is a rough boundary separatin
“inland and fresh” waters (to whi
produced water cannot be discharged
according to state regulations) from
saline waters. This means that of 7613
wells, about 6400 were reinjecting
produced water in October 1989,

As a practical matter, some operators,
who will be subject to this permit and
are not already prohibited by state
regulations from discharging produced
water, will not be able to employ that
technology during the 30 day period
between the final publication of the
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permits and their effective date. They
will have to construct injection wells to
eliminate their produced water
discharges and will moreover be
required to obtain Class Il Underground
Injection Control (UIC) Permits from the
appropriate State regulatory agencies,
e.g., the LDEQ and TRC, each of which
is authorized to administer a Class I
UIC program under the Safe Drinking
Water Act in its own state. Even if they
started today, it is unlikely these
regulatory agencies could process the
number of Class II UIC permit
applications the oil industry would
require for complying with the proposed
NPDES general permits by 30 days after
the final permits are published. Region
6 also doubts there are enough drilling
contractars doing business in Texas and
Louisiana to physically construct such a
potentially large number of injection
wells at a reasonable cost in time for
shortterm compliance with final
general permit prohibitions on the
discharge of produced water. In
addition, time will be required for some
facilities to reroute produced water
collection lines in order to transport the
produced water to injection wells,
Accordingly, Region 6 anticipates wide
scale noncompliance with the produced
water discharge prohibitions as soon as
the permits become effective.

Past experience with general NPDES
permitting in Region 6 suggests that
imposing new requirements on an
industry-wide basis may lead to chaotic
situations in the absence of a phase-in
period. In 1986, for instance, EPA
issued a general permit regulating
discharges from offshore Subcategory oil
and gas facilities on the outer
continental shelf of the Gulif of Mexico.
See 51 FR 24897 (July 9, 1986). That
permit required, inter alia, that all
offshore operators test their drilling
fluids for toxicity before discharge,
using Mysidopsis bahia as test
organisms. Although mysids had been
previously used for acf;uatic toxicity
testing in a number of state
environmental programs, never before
had there been a demand for them as
great as this permit feature created.
When the permit became effective, there
was simply not a great enough supply
of mysids to meet this new emancf and
thgion 6 was thus'compelled to stay the
Oftshore general permit’s limitation on
drilling fluid toxicity until suppliers
were able to react. 51 FR 33130
(Sggember 18, 1986).

viding a phase in period is,
however, somewhat problematic.
Pursuant to CWA section 301 and 40
CFR 122.47(a)(1), NPDES permits may
not include provisions allowing
dischargers to achieve compliance with

BAT limitations past March 31, 1989.
Accordingly, the Region plans to issue
a general administrative order under
authority of CWA 309(e)(3) when it
publishes the final permits. Although
the order will not authorize discharges
of produced water, EPA will not
generally initiate an enforcement action
against an operator to whom the order
applies as long as that operator complies
with the order’s terms.

As now envisioned, a draft of the
general administrative order is
published as Appendix A to this notice.
Bacause this is a somewhat unusual
situation, Region 6 is taking the
somewhat unusual measure of soliciting
comment on the prospective terms of an
administrative compliance order. It
should be noted, however, that this will
not render the general order judicially
reviewable in the same manner as the
final permit. It is well settled that EPA-
issued administrative compliance orders
are not ripe for judicial review until the
Agency enforces them. See, e.g., City of
Baton Rouge v. U.S. EPA, 620 F 2d 478
(5th Cir. 1980).

As drafted, the administrative order
will apply to only those discharges from
existing wells to “coastal” waters of
Louisiana other than "“upland area
waters” and to “‘coastal”” waters of Texas
other than “inland or fresh waters”, and
from existing Coastal Subcategory wells
to other Waters of the United States. The
LDEQ has adopted LAC:33, IX, 7.708,
regulating discharges of produced water.
That State rule, which is more fully
described later in this notice, prohibits
discharges to “‘upland waters," a term
generally denoting those Louisiana
surface waters located north of the nine
coastal parishes contiguous to the Guif
of Mexico, cease by July 1, 1992.
Regulations of the TRC (Statewide Rule
8(e)) likewise prohibit the discharge of
produced water to inland and fresh
surface waters in Texas.

EPA moreover perceives no reason
that the order should apply to
discharges from new facilities, i.e., wells
spudded after the effective date of the
permits. If such wells are currenily
envisioned, they are still in the planning
stage, so obtaining access to reinjection
facilities should at most merely delay
the time at which they can be drilled
and operated.

EPA Region 6 also solicits comment
on the final compliance date of the draft
order. In adopting LAC. 33, IX, 7.708,
LDEQ has already considered this issue
and established a schedule under which
facilities discharging produced water to
saline coastal waters must either cease
discharge or meet specified State
effluent limitations. That scheduls,
which appears to be only indirectly

based on water quality considerations,
will require all Louisiana cperators to
comply with the rule no later than
January 1, 1997, except for operators
disch g to certain open bays along
the Guif coast, who may seek
exemptions from the rule. In addition,
operators may continue to discharge to
major deltaic passes of the Mississippi
River or to the Atchafalaya River if
authorized by a State-issued permit.
Because it has adopted no prohibition
on discharges of produced water to
saline surface waters, TRC has not
adopted a corresponding schedule for
cessation of such discharges.

Region 6 has no desire to work at
cross purposes to either LDEQ or TRC.
It must, however, exercise independent
judgment in including a final
compliance date in the administrative
order. As drafted, the administrative
order requires final compliance three
years after its issuance. The degree to
which this would require faster
compliance in Louisiana is uncertain,
depending on the date of EPA’s final
action on this proposal. EPA does not,
on the other hand, intend to allow any
discharger more time to comply with
Louisiana’s limitations than the State
allows. See CWA 301(b)(1)(C), The
proposed Louisiana permit thus
mandates compliance with the
requirements of LAC. 33, iX, 7.708 via
narrative limitation and the draft
administrative order does not affect that
permit provision.

EPA usually includes interim limits
in the administrative compliance orders
it issues and Region 6 is considering
imposing interim limits on produced
water discharges which would be
subject to the administrative order. It
might for example base such a limit on
the BPT CoastaFSubcategory guidelines
(40 CFR 435 42). Because those
guidelines are based on a treatment
technology that has been available and
widely used for many years, its
adoption would arguably require little
operator effort, Region 6 believes,
however, that a number of operators
now discharging produced water to
coastal waters of Lounisiana and Texas
may not have installed separation
equipment capable of complying with a
BPT limit. To comply with an interim
BPT limit, such operators may have to
make a substantial short-term
investment in new oil/water separation
equipment which might be rendered
obsolete at the end of the administrative
order’s delayed compliance period. The
increased cost of purchasing and
installing that equipment appears
unreascnable to EPA Region 6 in view
of the short-term and relatively modest
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water quality improvements in which
its application would result.

This does not, of course, mean that
operators subject to the permits and
administrative order can simply fail to
control their discharges until they
comply with final permit limits. The
draft administrative order contains a
provision requiring operation and
maintenance of existing pollution
control equipment, including oil/water
separators, at all times. Requiring some
form of discharge monitoring and/or
reporting in the administrative order
would render those operation and
maintenance provisions more
enforceable, but the draft order contains
no such monitoring and reporting
requirement. Region 6 will carefully
consider all suggestions for such
monitoring and reporting requirements
in view of its competing desire to avoid
unnecessary paperwork.

Dated: December 9, 1992.
W. B. Hathaway,
Acting Regional Administrator, Region 6.
V1. Specific Permit Conditions

Appropriate permit conditions are
based on

(A) Best Conventional Pollutant
Control Technology (BCT) to control
conventional pollutants,

(B) Best Available Treatment to
control toxic and nonconventional
pollutants,

(C) Louisiana Produced Water
Regulations

(D) Louisiana Water Quality
Standards

(E) Texas State regulations, and

(F) Texas Water Quality Standards.

Discussions of the rationale for
specific effluent limitations for
produced water and produced sands
appear below For convenience, these
requirements and their regulatory basis
are cross-referenced by the type of
discharge in Table 1.

A Best Conventional Pollutant Control
Technology {(BCT) Conditions

Since no Coastal Subcategory effluent
guidelines beyond BPT exist, the Region
is establishing BCT effluent limitations
on a best professional judgment basis
(BPJ). The BPJ evaluations include a
review of produced water treatment
options developed by the Agency for the
proposed Offshore Subcategory
guidelines (50 FR 34591, August 26,
1985; 55 FR 49094, November 26, 1990;
and 56 FR 10664, March 13, 1991}, since
those treatment options will be
applicable to coastal produced waters.
As explained in the following pages,
3CT requirements for produced water
«re the same as existing BPT limitations

(48 mg/1 daily average, 72 mg/1 daily
maximum oil and grease), use a
more stringent treatment option did not
pass the BCT cost test. The Region is
proposing as a BCT requirement that the
discharge of produced sand be
prohibited, because the zero discharge
requirement passes the BCT cost test.

1. Produced Water
As explained in the following pages,
BCT requirements for produced water

are the same as existing BPT limitations
(48 mg/1 daily average, 72 mg/1 daily
maximum oil and grease) use a
more stringent treatment option did not
pass the BCT cost test.

As discussed below, the technalogy
svaluated for possible produced water
BCT controls more stringent than BPT
include improved performance of BPT
technology, filtration, biological
treatment and reinjection. Due to the
similarities between Coastal and
Offshore produced water characteristics
and control technologies, the same BCT
produced water control technologies are
avaluated for Coastal that were
evaluated in the proposed Offshore
Subcategory guidelines (50 FR 34591; 55
FR 49094, November 26, 1990; and
August 26, 1985; 56 FR 10664, March
13, 1891). The BPT limitations, 49 mg/
1 daily average and 72 mg/1 daily
meaximum, on oil and grease have been
promulgated at 44 FR 22069 (April 13,
1979) and codified at 40 CFR part 435,
Subpart D.

a. Improved performance of BPT
technology. This technology consists of
improved operation and maintenance of
existing gas flotation equipment, more
operator attention to treatment system
operation, and possibly resizing of
certain treatment system components
for better treatment sfficiency. The 1985
Offshore guidelines action, which
included results from a 30 platform
study, found that impreved BPT
performance could achieve a 59 mg/1
oil and grease maximum concentration
for discharged produced water.

The March, 1991, proposed Offshore
guidelines reanalyzed the 30 platform
data related to improved BPT
performance evaluation, and found that
oil and grease limitations achieved
through improved BPT performance
would be 38 mg/1 as a daily maximum
end 27 mg/1 as a monthly average.
Because of a lack of adequate
documentation on samples used in the
original 30 platform study upon which
the improved BPT performance test was
conducted, this treatment was not listed
as a preferred Agency option in the 1991
proposed Offshore Guidelines. EPA,
however, received additional data on
performance of improved gas flotation

technology in response to the 1991
proposal, and as part of a petition
requesting that the method for
determining compliance with the oil
and grease limits be one that measures
only “insoluble” oil & grease. The data
now being used in arriving at the final
decision on produced water limits in
the Offshore Guidslines is EPA’s 30
Platform Study, the OOC’s 42 Platform
Study (1990), the OOC's 83 Platform
Composite Study (1991) and EPA's “Oil
Content in Produced Brine on Ten
Louisiana Production Platforms' (1981),
EPA is, therefore, reconsidering
improved performance gas flotation
treatment for produced water for the
Offshore Guidelines, and as will be
discussed later in this Fact Sheet, is
expected to have'this treatment as the
preferred BAT option for the final
Offshore Guidelines. The improved
performance gas flotation, however,
does not pass the BCT cost test for the
Offshore Guidelines. The Region is
taking the position that improved
performance gas flotation will also not
pass the BCT cost test for the Coastal
Subcategory wells.

b. Granular filtration. Granular
filtration removes suspended matter, as
well as oil and grease from produced
water. The 1985 Offshore guidelines
proposal indicates that granular
filtration can reduce total suspended
solids (TSS) and oil and grease beyond
the BPT level of control treatment for
offshore and coastal produced water. It
found, however, that granular filtration
systems are not useful in the removal of
soluble materials and priority
pollutants. Both the above cited 1985
and 1991 Offshore guidelines proposals
found that granular filtration technology
warranted further consideration for new
source performance standards (NSPS)
and BCT and reserved this option. The
1991 proposed Offshore guidelines
suggest that granular filtration could
achisve oil and grease discharge limits
of 16 mg/1 daily average and 29 mg/l
daily maximum.

The Region has not adopted granular
filtration as an add-on BPT technology
option for BCT in these coastal permits.
Although granular filtration is effective
in reducing discharge concentration
levels of oil and grease below BPT, the
1991 proposed Offshore guidelines
showed that this technclogy does not
pass the BCT cost test (i.e., the POTW
comg{arison test).

c. Membrane filtration. In considering
add-on technology to BPT, the Agency
also considered membrane filtration in
the 1991 proposed Offshore guidelines.
In this proposed rule, it was found
membrane filtration technology
reflected adequate treatment beyond
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BPT for the offshore and was more .
sfficient in the removal of organic
compounds than either BPT or granular
filtration technologies. The proposed
guidelines found that membrane
filtration as a BPT add-om was capable
of achieving oil and grease discharge
limits of 7 mg/l monthly average and 13
mg/] daily maximum.

embrane filtration, at this time, does
not appear practicable as an add-on
option to BPT in the Coastal
Subcategory because of the lack of an

‘ adequate data base derived from

facilities located in the area and because
the current data have not yet
demonstrated the technology to be
readily available at facilities in the
Coastal Subcategory. In addition, the
1991 proposed Offshore guidelines
found that this technology did not pess
the BCT cost test.

d. Biologicel treatment. In the 1985
Offshore Guidelines proposal, the
Agency considersd biological treatment
for produced water as add-on
technology to BPT as a means to reduce
the content of oil and grease in
produced water, Investigations showed
that there are severe problems with
acclimating and maintaining biclogical
cultures in produced waters in effluents
with high dissolved solids -
concentrations (brinss). Consequently,
in the 1991 proposed Offshore
guidelines, EPA rejected this technology
from further consideration as an add-on
BPT option for BCT.

e. Reinjection. In the 1991 proposed
Offshere guidelines, EPA also evaluated
reinjection, which may also include the
removal of eil and suspended matter, as
a treatment option for produced water.
The removal of oil and suspended
materiel prior te injection may be
required to prevent pressure build-up in
the receiving formation. The application
of reinjection technology results in no
dischargs.

Reinjection has not been adopted as a
BCT level of control for conventional
pollutants by the Region because this
technology does not pass the BCT cost
tost (see Section VLA, 1.1, below).

f: Evaluation of options using BCT
cost test. The BCT treatment
technologies considered in the 1991
proposed Offshore guidelines (or
reconsidered as a result of comments)
and outlined above invelve either
improved gas flotation (improved
performance BPT), filtration as add-on
to BPT (granular or membrane) or
reinjection. In the 1991 gmposed
Offshore guidelines (and in
reconsideration as & result of
comments), all of these treatment
technology options were evaluated
according to the BCT cost tests. The

parameters usad in those were
TSS, and cil and greass. All of the BCT
options failed BCT cost tests except for
BCT equal to BPT. On the basis of the
test results, the.Agency set BCT=BPT for
produced waters in the offshore in both
the dt?:i 1985 and 199&;&0:13 and i:h
expected to maintain this position in the
final decision on the Offshore
guidelines.

For this permit, the BCT cost test
results will be the same as for the
proposed Offshore guidelines. The
Region, howsver, has recalculated the
BCT cost tests for reinjection because a
recent Region 6 survey of production
statistics and disposal cost data for the
Coastal Subcategory shows that the cost
is significantly higher than the $3.47 to
$3.71 per pound of conventional
pollutant removed developed from the
data set used in the 1991 proposed
Offshore guidslines.

The Regions BCT cost test for oil and
grease removal was based on the current
BPT limitation of 48 mg/1 monthly
average, The oil and grease
concentration per barrel of produced
water is, therefore, 48 mg/1 X 159 1/bbl,
or 7,632 mg oil and grease per barrel. In
pounds this amount is equivalent to
0 0167 pounds per barrel. The cost of
injection was found to vary according to
location (i.e., costs related to facilities
located over land, marsh or water). The
range of these costs has been
determined by industry (Walk & Haydel,
1989] to be $0.20 to $0.52 per barrel
(1991 dollars). Per barrel costs
reevaluated from the data base used by
Walk end Haydel (M. Kavanaugh for
Avanti to EPA, 1/17/92) was found to
range from $0.15 (fora large land-based
injection facility with 106% capacity
utilization) to $1.02 (fora small bay-
based facility with 50% capacity
utilization) per barrel (1991 dollars).
Utilizing the Iowest costs from the
reavaluated Walk and Haydel data, the
cost for reinjection of produced water is
$0.15 per barrsl, or $8.96 per pound of
oil and grease removed. This cost
significantly exceeds the BCT base-line
cost of $0.46 per pound of pollutant
removed and, therefors, reinjection fails
the BCT cost test. The failure of this first
portion of the BCT cost test (the POTW
comparisen) obviates the need to
perform the second portion of the test
(Internal Cost Ratio Test).

2. Summary of BCT for produced
water: The treatment options evaluated
for BCT are: Improved performance of
BPT technology, add-on granular
filtration to BPT, add-on membrane
filtration, add-on biological treatment
and reinjection. These eptions are the
same as those considered in the 1991
proposed Offshore guidelines, since the

appropriateness of these treatment
technolegies should be the same for
both ore and coastal uced
water treatment. As with the propased
offshore guidelines, all of the
technologically promising treatment
options beyond BPT were rejected
beceuse they did not pass the BCT cost
test. Therefare, the BCT level of control
for produced water remains the same as
BPT, 48 mg/1 daily average and 72 mg/
1 daily maximum for oil and grease.

2. Produced Sand

Produced sand, after being separated
from the produced water, is either
transported in drums to approved non-
hazardous waste disposal sites, or
washed with water or sclvent and then
discherged. The primary pollutant of
concern under BCT is oil and grease. No
BPT, BCT and BAT guidelines limits for

roduced sand have been promulgated
or the Coastal or Offshora

Subcategories. Tha 1991 praposed

offshere gnidelines did select BCT for

roposed sand as “no free cil” without,
however, evaluating the no discharge
option under the BCT cost test. The
available options for BCT are either the
no discharge or the “no free oil’* levels
of control. Since the no discharge option
is the most effective at reducing the
discharge of conventional pollutants,
this option was selected for evaluation
under the BCT cost test.

a. BCT cost analysis for no Discharge.
This BCT cost analysis for produced
sands is based on the following
assumptions: Disposal costs will be
similar to those for muds and cuttings;
specific gravity of produced sand will
range from 2.6 g/ml to a high of Z.8 g/
ml, porosity of “settled™ produced sand
will range from 30% to 50% (the
unlikely higher value is used to test low
sand to water valumae ratio); sli sands
are measured as TSS as per 40 CFR part
136 (Standard Methed, 209 C
(filtration)). The following calculations
were made:

—Omne barrel (159 liters) of sand at 30
to 58% porosity yields 79.5 to 111.3
liters of preduced sand;

—Specific gravities of 2.6 to 2.8 g/ml
yields produced sand weights of 455
to 684 pounds per barrsl.

A per barrel cost for land dispesal of
a barrel of drill cuttings and drilling
mud has been calculated in the
proposed 1991 Offshore guidelines to be
$35 to $51 per barrel. Of these costs, $7
to $10 per barrel had been allocated to
land di cost, with the remeinder
being allocated to transportation costs.
Using a worst case scenario ($51 per
barrel disposal cost) and the lowest
estimates of pounds of pollutants
removed per barrel (estimated highest
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porosity 50%), the cost of land disposal
of produced sand is $0.11 per pound of
TSS removed. This cost is well below
the BCT/POTW benchmark cost of $0.46
per pound of conventional pollutant
removad. Alternatively, the
Development Document for the
proposed 1891 Offshore subcategory
guidelines (EPA 440/1-81-055, March
1991, page VI-28) estimates land
disposal of muds and cuttings costs to
be $33 to $111 per barrel. A “worst
case' analysis, using the higher disposal
cost {$111/barrel) and the lowest
amount of TSS removed (445 lbs
derived from the highest porosity/barrel
of sand) results in a $0.24/pound
conventional pollutant removal cost,
also well below the POTW benchmark
of $0.46 per pound. Both cost exercises,
therefore, meset the BCT cost test for
conventional pollutants.

The above cost estimates are
definitely “worst case” bacause the
transportation costs, which are a large
part of the disposal costs for muds and
cuttings, are expected to be minimal for
produced sand. This is due to the small
volumes of sand produced per well and
the fact that, for the most part, they are
infrequently discharged. This is the case
for Coastal Subcategory wells as well as
Offshore Subcategory.wells.

The Internal Cost Ratio (ICR) test is
the second part of a BCT cost test. This
test assesses the ratio of current-to-BPT
incrementai cost ratios. Quantification
of BPT costs for disposal of produced
sand are not available because the BPT
guidelines for the Coastal Subcategory
do not specifically deal with this waste
stream. Onshore disposal of some of this
waste is a current industry practice. The
Offshore Operators Committee (0OOC)
estimates that 32% of the produced
sands in the offshore {a 1991 May
survey indicates 13,225 barrels of a total
41,627 barrels) were disposed of
onshore. Therefors, it is assumed that
the disposal costs under BPT are
approximately the same as has been
calculated for BCT, above, and the
Industry Cost Ratio (ICR) will
approximate unity. Thus, this portion of
the BCT cost test also is passed by the
zero discharge limitation for coastal
facilities.

b. Summary of BCT for produced
sand. The zero discharge limitation on
the discharge of produced sand is
proposed for these permits because
onshore disposal costs fall significantly
below the BCT benchmark removal cost
for conventional pollutants.

B Best Available Technology
Economically Achievable (BAT)
Conditions

1. Produced Water

As explained in the following pages,
BAT for Coastal produced water is
determined to bs no discharge, based on
best professional judgement.

a. Sources of data and information.
Information used in determining BAT
for produced water includes EPA
reports, guidelines documents,
responses to formal requests for
information, data and information from
state regulatory agencies, Minerals
Management Service (MMS)
environmental impact and technical
reports, American Petrolsum Institute
(API) studies, data provided by the
Offshore Operators Committee (0OOC),
proceedings from industry conferences
and symposia, and published technicel
journal reports. In additicn, a number of
individuals in state agencies provided,
through personal communications, a
variety of data used preparing this
saction. The references cited in portions
of the text, are listed at the end of this
fact sheet.

b. Characterisiics of produced water
as related io BAT. The pollutants
contained in produced water have been
characterized as including oil and
grease, dispersed and dissolved
hydrocarbons, heavy metals, treating
chemicals and radionucleides. Boesch
and Rabelis (1989) have estimated
produced water discharged into Coastal
Subcategory waters end territorial seas
waters of Louisiana to be 1,952,386
barrels per day, revised in 1991 (MMS
91-004) to 1,954,049 barrels per day.
The same authors report that daily,
721,745 barrels of produced water are
discharged to the Coastal Subcategory
Waters of Texas.

In the proposed 1991 Offshore
guidelines a 30 platform study which
geve the concentrations of toxic
pollutants in produced water. The study
showed flow-weighted oil and grease
effluent concentrations averaging 89.8
mg/1. Priority organics present in
significant amounts were benzene, bis
(2-ethylhexyl) phthalate, ethylbenzene,
napthalene, phenol, toluene and 2,4-
dimethylphenol. The proposed Offshore
guidelines reported that produced water
also contains priority metals,
particularly cadmium, copper, lead,
nicksl, silver and zinc, as well as
variable amounts of biocides, corrosion
and scale inhibitors, emulsion breakers,
treating chemicals (reverse emulsion
breakers, coagulants, flocculants),
antifoams and paraffin/asphaltine
treating chemicals. In a study of OCS
produced water routed to coastal areas

for treatment and discharge, Rabalais et
al. (1989) listed 31 selected organic
compounds in the produced water,
including significant levels of benzene,
toluene and phenol. Produced water
from gas processing units may also
utilize hydrate inhibition chemicals.
The Region has concluded that the
above offshore produced water
characteristics will also apply to
produced waters in the Coastal
Subcategory.

A recent review (Avanti for EPA,
April 18, 1992) of DMR’s provided by
LDEQ has indicated a list of 44 organic
compounds and metals, including
priority pollutants, are present in
Coastal Subcategory produced water
(see Table 2). It is assumed that the list
of contaminants in produced water
within the Coastal Subcategory will be
similar in both Louisiana and Texas.

c. Derivation of BAT (BPJ) permit
requirements. In this discussion, oil and
grease is being used as an indicator
pollutant controlling the discharge of
toxic pollutants under BAT. EPA :
considered, in the request for
comments, Offshore guidelines (50 FR
34591, August 28, 1985) as well as the
proposed Offshore guidelines (56 FR
10664, March 13, 1991}, add-on
technology to BPT for the removal of
toxics and nonconventional pollutants
under BAT, In these 1985 and 1991
actions, the Agency considered several
add-on technology options for possible
BAT control of toxics and priority
pollutants. Most of these add-on
treatment options are the same ones that
were considered in deriving the BCT
level of treatment for produced water.
These options of carbon adsorption,
biological treatment, chemical
precipitation, granular filtration,
membrane filtration, improved
performance of BPT technology, and
reinjection are discussed below.

(1) Carbon adsorption. in the 1985
above cited action, one BAT option the
Agency considered was carbon
adsorption as a BPT add-on to remove
priority pollutants from produced water.
This option was rejected in the 1985
action and again in the 1591 proposed
Offshore guidelines because of the
unknown effects that brines may exert
on the adsorption process and because
of the Agency’s limited data on cost and
performance data of this process. This
BAT option is also being rejected for
this Coastal Subcategory permit for the
§amMe reasons.

(2) Biological treatment. The 1985
guidelines action considered the BA'l
option of biological treatment as add-on
technology to BPT; however it found
severs problems with acclimating and
maintaining biological cultures to trest
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brine wastes. Additionally, this E;iority organic and metallic pollutants  Agency found reinjection to be
technology has not beer tested with own to be present in produced water, technologically feasible and
waters having totel dissolved solids as well as a lack of data on the levels- economically achievable for new
concentration levels encountered in of priority pollutants remaining after sources but deferred a similar opinion

produced water. The Agency rejected
this option for the Offshore Subeategory,
and the Region is also rejecting this
option for this Coastal permit for the-
Same reasons.

(3) Chemical precipitation. The 1385
and 1991 Offshore guidelines actions
censidered the BAT option of chemical
precipitation as a possible add-on BPT
technology for produced water. This
technolegy can be useful in removing
soluble metallic ions from solution by
converting themr to an insolubie form.
Hydroxide precipitation and sulfide
precipitation were found to remove
virtually no zinc;, the priority pollutant
found in most' samples, from BPT-
treated produced water because of the
low concentrations of the metal. The use
of sulfide precipitation was found to-be
problematic due to sulfide gas
generation, requirements for large
settling facilities and problems with the
disposal of large quantitiss of sludge:
generated by the process. The Agency
rejected this option for Offshore
guidelines, and the Region is also
rejectingit for the Coastal permit.

(4) Granular filtration. In the 1985
and: 1991 proposed Offshore guidelines.
actions, the Agency considered the BAT
option of granular filtration as an add-
on to BPT. The Agency rejected this
option because most priority pellutants
or metals contained in produced
hydrocarbons and entrained in
produced water are in solution orin a
soluble form; therefore, no.quantifiable
reductions in these pollutants are
obtained by granular filtration
technology alone. For these reasons, the
Region also is rejecting this option as
being BAT for produced water.

(lslf Membrane filtration. In the 1991
proposed: Offshore guidelines, the
Agency considered the BAT option of
membrane filtration as an add-on to
BAT for produced water facilities
located 4 miles.or less from shore.
Membrane filtration technology is
relatively new as applied to the oil
industry; although, it has been applied
to a number of other industries for some
time. For example, membrane filters.are.
used to te oil, bacteria, solids and
emulsified material from water in dairy,
pharmaceutical and beverage industries.
Although membrane filter technology
can reduce oil and grease to
concentrations of 13 mg/I daily
maximum and' 7 mg/] menthly average,
the filter units require periodic chemical
cleaning and'blow down. There is & lack
of data on filter characteristics and filter
configurations needed te treat the

treatment with membrane filtration, In
spite of these unknowns, the 1951
proposed Offshore Guidelines
considered membrane filtzation to be
the preferred BAT option for produce
water for facilities located 4 miles or
less from shore. EPA has, however,
reconsidered the use of membrane
filtration as BAT for the Offshore
Guidelines as a result of comments
received on the 1991 proposal, end as a
result of additional data obtained by
EPA in April, 1991, For the Offshore
Guidelines, EPA has found that
membrane filtration is not technically
available as & BAT treatment option at
this time. The region is, therefore,
rejecting the BAT option of membrane
filtration as an add-on to BPT for these
Coastal permits.

(6) Improved performance of BPT
technology. As discussed previously in
the BCT section of this Fact Sheet, EPA
has reconsidered, based on additional
data, the use of improved performance
BPT (improved gas flotation) as BAT for
produced water for the Offshore
Guidelines. EPA has now found that
improved ance BPT is
economically and technologically
achievable for Offshore Subcategory
facilities.

Compared with the other BAT
options, the most effective means of
removing oil and gas industry produced
water discharges of non-conventional
and toxic pollutants to waters of the
U.S. continues to be reinjection. As
discussed below, the 1991 proposed
Offshore Guidelines rejected produced
water reinjection as BAT for Offshore
facilities. As shown by the following
discussion, the reasons given in the
1991 proposed Offshore Guidelines for
not adogting- reinjection as BAT are not
applicable to the Coastal Subcategory
areas: of Texas and Louisiana.

(7) Reinjection. In the 1985 propased
Offshore guidelines action, EPA
considered reinjection for all wells
located in shallow waters as the
preferred treatment option to define
BAT, In this action, reinjection was
found to be technologically feasible for
mesting a zero discharge standard for
platforms located in water depths of 20.
metars or less. The Agency considered
reinjection for all i?railow water

structures gas walls, which
were found'to di e considerably
less produced water (1/15 of oil well
discharges). When EPA eveluated this
reinjection option for all wells located
in the Offshore Subcategory (sun: of
both shallow and deep water wells) the

regarding reinjection for existing wells
because of lack of data and estimated
cost (50 FR f‘,::4591‘). In constigiering Zero
discharge for new sources the Agency
was prompted by studies which
indicated injection would provide the
most protection for environmentally
sensitive marine areas. These factors
prompted the Agency to consider
variable limits and conditions
which would allow for alternative
onshore reinjection by an offshore:

ﬁcxhg'
In the 1991 p Offshore
Guidelines, the: Agency stated that while
reinjection is generslly technologically
feasible im all offshore areas nation wide
(i.e., suitable formations and conditions
are available for disposal operations),
some specific areas may experience
roblems in being able to inject due to
ormation characteristics or the
proximity to seismically active areas.
There were also concerns about higher
air emissions and fuel use associated
with the large pumps used to reinject
fluids. The 1991 proposed Offshore
Guidelines also stated that reinjection
for all offshore wells nationwide would
resultin a 4.9% production loss.

The reasons given in the 1991
propesed Offshore Guidelines for net
adogﬁn reinjectionr as BAT are not
applicable to the Coastal Subeategory
areas -of Texas and Louisiana. The
Coastal Subcategory areas:of Texas and
Louisiana are not seismically active.
Numerous geclogical studies have:
shown that there are ample numbers of
injection horizons with faverable
formation characteristics in the Coastal
Subecategory areas of Texas and
Louisiana.

In the 1985 proposed Offshora
Guidelines, the Agency indicated that
the additionsl energy requirements
imposed by zero discharge are dus
primarily to the filtration and pumping
of produced water into injection wells.
It was found that there would be small
incremental energy irements: for
reinjection of produced water and this
would not significantly affect the costs:
of pollution control nor
affect energy supplies. The 1985 action
also found that w%m. additienal
pumping is requirad; additional air
emissions: be ereated dus to the
use of diesel or gas engines for
generating power and this concerm was
reiterated in the 1991 proposed Offshore
guidelines. In contrast to these findings
for Offshore, power for reinjection from
many Coastal Subcategory wells woeuld
be obtained from local power compenies
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or generated from power take-offs from
existing equipment, with no significant
increase in emissions from onsite-power
generation.

The Region finds that reinjection of
produced water in the Coastal
Subcategory areas of Texas and
Louisiana is technologically feasible.
When compared with other BAT
options, it is the most effective means of
removing oil and gas industry
discharges of non-conventional and
toxic pollutants to waters of the U.S.
These findings are supported by the
Agency’s proposed 1985 and 1991
proposed Offshore guidelines actions
when the differences between Texas and
Louisiana Coastal Subcategory areas and
Offshore areas nationwide are
considered. In addition, as discussed in
section V of this Fact Sheet, about 6,400
of 7,600 oil and gas wells in Texas and
about 1,660 of 1,960 oil and gas wells
in Louisiana are already reinjecting their
produced water.

d. BAT cost analysis for no discharge

The BAT cost analysis for the
produced water no discharge
requirement (Avanti, July, 1992.
Economic Analysis—Produced Water)
consists of three parts: The financial
impact of compliance with the no
discharge requirement on companies
involved in Texas and Louisiana Coastal
production, the impact of compliance
with the no discharge requirement on
loss of future oil production in Texas
and Louisiana Coastal areas, and a cost
effectiveness analysis.

(1) Basis of analysis. Since Louisiana
State Regulation LAC:33,IX,7.708
(discussed fully in section VI.C.1.b of
this Fact Sheet) prohibits the discharge
of produced water to upland fresh
waters after July, 1992, EPA assumed
that the permit’'s BAT No Discharge
requirement for those areas would have
no further cost to companies and no
incremental loss of future production,

Texas Statewide Rule 8 (discussed in
section VI.C.1.c of this Fact Sheet)
prohibits the discharge of produced
water to inland and fresh waters in
Texas. The BAT cost analysis, therefors,
assumes that for those areas there will
be no additional cost to companies and
no additional loss of future reserves. For
these analyses, it was assumed that all
Texas waters inland from the Chapman
Line are fresh. The State’s prohibition
on discharges of produced water to
inland and fresh water areas was also
factored into the cost effectiveness
analysis.

As will be shown later in this Fact
Sheet, one of the bases for requiring no
discharge of produced water is that such
discharges would violate water quality

standards in both Texas and Louisiana,
and that such discharges in Texas
would violate the Texas Hazardous
Metals Regulation. The BAT cost
analysis does not, however, assume
compliance with state water qualit
standards and the Hazardous Mt
Regulation (i.e., no discharge of
produced water into state coastal
waters), thereby making the cost
estimate conservative.

(2) Financial impact an companies.
Determining the potential financial
impact of the BAT No Discharge
requirement on Coastal Subcategory -
operators involved three steps. The first
step was to identify the operators, their
produced water discharge volume, and
their financial characteristics. The
second step was estimating compliance
costs for each operator, The third step
measuring compliance costs relative to
short-run (working capital) and long-run
(equity) financial measures.

?i] Isentiﬁcalion of Operators—
According to Louisiana De ent of
Environmental Quality and Texas
Railroad Commission records, there are
101 companies operating in coastal
waters of Louisiana and Texas that
discharge into intermediate, brackish or
saline waters. These companies-
discharge 350 million barrels of
produced water annually. This
discharge volume is distributed
unevenly among operators. Fifty five per
cent of the 101 companies discharge less
than 1000 bbl/day with the average
discharge among these companies being
950 bbl/day. Eighteen of the 101
companies discharge 80% of the total
volume of produced water, and 10 of the
101 companies account for 80% of the
total volume discharged. There are 27 of
these 101 companies with publicly
available information, These 27
companiss, therefore, were used as the
basis for the financial impact analysis
which measured compliance cost
relative to short-run and long-run
financial measures. The 27 companies
represent a mix of large and small
companies and produced water
dischargers. The range of asset size of
the 27 companies is $23 million to $87
billion and the range of produced water
dischar%:a rates is 32,000 bbl/year to 59.5
million bbl/year. These 27 companies
discharge 73% of the produced water
volume discharged by the total 101
coastal companies.

(ii) Compliance Cost to Operators—
Compliance costs of mesting the BAT
produced water No Discharge
requirement were calculated for each of
the 101 companies operating in
Louisiana and Texas coastal waters
using estimated reinjection costs from
Kerr Associates and the produced water

volumes from the above-noted State
agency records. The Kerr study is a
resvaluation of a produced water
reinjection cost study by Walk, Haydel
& Associates (1989) conducted for Mid-
Continent Oil and Gas Association on
the impact of Louisiana regulations on
the oil industry. The Kerr study
estimated after-tax cost of injecting a
barrel of produced water using a new
well (and assuming 75% capacity
utilization). These costs are presented in
Table 3. These costs are a refinement of
the Walk, Haydel study and are
somewhat lower; although, they do not
reflect one of Kerr's major concerns of
the Walk Haydel study that the
pretreatment assumptions (filtration of
the produced water prior to injection)
represents an excessive cost. The Kerr
study said that a more realistic
pretreatment assumption, at
considerably lower cost, would be the
use of tank batteries to settle solids prior
to injection. The cost of the filtration is
still used in the Table 3 costs because
of the lack of cost data on tank batteries.
For this compliance cost analysis, it was
assumed that most operators will use
3,000 bbl/day land-based (in Texas) or
marsh-based (in Louisiana) wells for
reinjection of produced water. It was
assumed, however, that dischargers
with the larger produced water volumes
will use larger wells to capture available
economies of scale. In this regard, the 5
largest dischargers in Texas are assumed
to use 6,000 bbl/day land-based wells.
In Louisiana, it was assumed that 7 large
dischargers will use 9,000 bbl/day
marsh-based wells and 3 other large
dischargers will use 6,000 bbl/day
marsh-based wells. In addition, 3
Louisiana operators in bays will use
9,000 bbl/day bay-based wells and 2
Louisiana operators in bays will use
6,000 bbl/day bay-based wells. These
compliance costs represent, of course, a
worst case scenario since it will not be
necessary to drill all new injection
wells. Instead, dry holes and abandoned
wells can be used in a number of
instances or the produced water can be
used for secondary recovery projects in
other instances. The results of this
compliance cost analysis shows that the
annual state wide pollution control cost
for the Coastal BAT no discharge
requirement is $73.9 million in
Louisiana and $13.8 million in Texas.
(iii) Compliance Cost Relative to
Long-run and Short-run Financial
Measures—Measuring compliance costs
relative to long-run (equity) and short-
run (working capital) financial measures
for the 27 companies used in the
financial impact analysis showed a very
small equity change, ranging from less




Federal Register / Vol. 57, No. 246 / Tuesday, December 22, 1992 / Notices

60835

than 0.001% to 0.24%, as a result of the
BAT No Discharge compliance costs.

The one exception was a company
that had a 28% equity change. This
company was an anomaly among the
group used in the analysis in that it had
the smallest assets of the 27 companies,
but was one of the largest produced
water dischargers among the total 101
companies. There was working capital
information for 17 of the 27 companies.
The analysis also showed a very small
working capital change (0.001% to
3.1%) as a result of the BAT No
Discharge requirement.

(3) Impact on loss of future
production. This analysis estimates the
oil production lost (oil not produced)
because of the added cost of complyi
with BAT produced water No Discg:ge
requirements. At some point in the life
of every field, the cost of producing the
oil will become greater than the profits
to be made from producing it. The cost
of complying with the BAT No
Discharge requirements may, therefors,
cause this point to be arrived at sooner,
shortening the life of the field. This may
result in more oil being left in the
formation than would be the case if
there were no additional cost of
complying with BAT.

This analysis was performed for 36
Coastal Subcategory fields in Louisiana,
These fields were selected because there
was available data both on produced
water discharge rates and produced oil
rates for these fields. Although thers
was produced water discharge
information for all of the Louisiana
Coastal fields there was produced oil
rate information on only part of them.
These 36 fields (4 bay ﬁeﬁis and 32
marsh fields) discharge 59.5 million bbl/
year of produced water, which is 19.6%
of the produced water discharged to
coastar Louisiana. These fields represent
a variety of fields in bays and marshes,
and are representative of the types of
Coastal Subcategory wells in Louisiana
and Texas, The water-oil ratios for these
fields range from .04 to 24.4, the
produced water discharge rates range
from 7,300 bbl/year to 15.1 million bbl/
year, and the energy production rates
range from 8,700 bbl of oil equivalent
(BOE) per year to 4,25 million BOE/

ear.
y The oil production loss analysis
estimates the amount of recoverable oil
production from the field without the
additional cost of BAT No Discharge
compliance, and subtracts from it the
estimated amount of recoverable oil
production with the additional BAT
compliance cost. To determine the
amount of recoverable oil without the
additional compliance cost it is
necessary to know what the total

remaining recoverable reserves are for
the field; that is, where the field is in
its production life, That information
was not available for the 36 fields used
in this analysis. The amount of
recoverable oil production was,
therefore, estimated by using recent oil

production rates and ass a
constant 15% oil production decline
rate for each of the fields,

Other factors involved in the analysis
are oil prices, oil production costs, BAT
compliance costs, and tax rates. All of
these factors were assumed to remain
constant throughout the production life
of the field. The price of oil was
projected to be $21 per bbl. Oil
production costs, excluding the

roduced water reinjection costs, was

d on “Costs and Indices for

Domestic Oil and Gas Field Equipment
and Production Operations 1987, 1988,
1989” published by the Energy
Information Administration (EIA).
Production costs were scaled down from
EIA’s cost estimates for a 12-slot Gulf of
Mexico platform. Costs for three model
oil production facility sizes were
developed. The largest model facility
(used to analyze the large bay fields)
was scaled down to approximately ¥ of
the Gulf-12 platform cost. The
intermediate size facility (used for small
bay and large marsh fields) was
assumed to be %z of this largest model
facility’s cost. The small size production
facility (used for small marsh fields) was
assumed to be ¥ of this largest model
facility’s cost. These production costs
are presented in Table 4. A field may
contain both large and small production
facilities. The number and size of
groduction facilities in each of the 36

elds was approximated from
information on the number and size of
their produced water outfalls. A very
conservative BAT compliance cost was
assumed to be $0.41/bbl (Table 3). This
compliance cost is conservative because
it is based on the cost for a small, marsh-
based injection well with no allowance
for economy of scale, use of produced
water for secondary recovery or use of
abandoned wells. A combined state and
local tax rate of 38.5% was used.

The production loss analysis for the
36 Louisiana fields showed that the
averags loss of oil production for these
fields due to the cost of complying with
BAT (reinjection of the produced water)
was 8.2 percent of the estimated coastal
oil production without this compliance
cost. It is reasonable to assume that the
same percent loss of estimated oil
production would occur in coastal
Texas fields, because similar geological
conditions occur in both state coastal
areas. It should be noted that this
estimated percentage loss of oil

production is not meant to represent the
percent loss of oil production for all
coastal oil production facilities covered
by these permits. Such a percentage
production loss, if the information was
available to calculate it, would be much
lower, since the produced water BAT
requirement of No Discharge does not
have an additional compliance cost to
production facilities that might
potentially discharge to fresh waters in
Texas and to fresh waters in Louisiana.
Such produced water discharges are
alreacgv prohibited by state :?es or
regulations described in sections
VIL.C.1.b and c of this Fact Shset. It
should also be noted that for Louisiana
production facilities currentl
discharging to intermediate, brackish
and saline waters (except possibly large
bays) the BAT requirement would have
only a small impact, since they will
have to cease discharge by January, 1997
anyway (see saction VI.C.1.b of this Fact
Sheet). :

(4) Cost effectiveness analysis. The
cost effectiveness analysis estimates the
cost of pollution control per pound
equivalent (PE) removed annually. This
cost is then compared with the cost per
PE for BAT requirements for other
industries. Pollutant PE’s are calculated
to represent a weighted quantity of
pollutants that would have entered the
environment without the proposed
mfulatjons or permits. PE's are
calculated by multiplying each
pollutant concentration by the annual
volume of produced water discharged
and by a weighing factor that puts each
pollutant quantity on an equivalent
scale by accounting for varying degrees
of toxicity. For example, a pound of
radium is considered more toxic than a
pound of silver; therefore, the toxic
weighing factor for radium is higher.
The toxic weighing factors are based on
a methodology that uses human health
and aquatic life criteria developed by
EPA (Quality Criteria for Water, 1986)
for each polemt. For these permits,
marine toxic weighing factors were used
(resulting in a higher cost/PE) since the
receiving waters for which there will be
an additional compliance cost due to
these permits will be mainly marine or
estuarine. The complete methodology
and derivation of the toxic weighing
factors used for this analysis are
presented in Verser (1992),

The BAT cost per PE for these
permits, as well as those for a number
of other industries, is listed in Table 5.
The cost per PE for these permits were
calc¢ulated by multiplying the cost of
disposal (from section d.(1), above) by
the total volume of produced water for
coastal Texas and Louisiana and
divided by the total PE, These costs per
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PE represent a worst case, in that they
used the costs for small
injection wells (highest cost/bbl) with
no allowance for economy of scale, use
of produced water for secondary
recovery or use of abandoned wells, The
comparison with BAT cost per PE for
these permits with BAT guidelines for
other industries shows that the BAT
cost for these permits is among the
lowest of the BAT costs for various
in((!u)sgies. SBAT tyuis f

5) Summary o cost analysis for
No Disch m.yAs demonstrated above,
the BAT No Discharge of produced
water requirement in these proposed
permits is economically achievable. The
financial impact of compliance with the
No Discharge requirement on most
companies involved in Texas and
Louisiana Coastal production is
minimal. The estimated loss of
production due to compliance with the
No Discharge requirement is small
com with total coastal production.
In addition, a comparison of the cost
effectiveness of BAT (No Discharge) for
these permits with BAT for other
industries shows the No Discharge
requirement to be among the lowest
BAT costs per pound squivalent for any
of these industries.

e. BAT option selection

The Region has selected reinjection of
produced water as the appropriate BAT
effluent control for toxic and
nonconventional pollutants in these
Coastal Subcategory permits, The above
review mdicatg that the other add-on
technologies to BPT provide for less
removal of these pollutants from
produced water than does reinjection.
Reinjection provides total removal from
Waters of the U.S. in Louisiana and
Texas of non-conventional and toxic
poliutants due to produced water
discharge. In addition, the reinjection is
shown, as discussed above, to be
technologically available and
economically achievabls.

2. Produced Sand

As explained in the following pages,
BAT for produced sand is no discharge.

a. Derivation of BAT (BPJ) permit
requirements

As stated previously in section VL.A.2
of this Fact Sheet there are no
promulgated guidelines for produced
sand di . Currently, produced
sands are either transported to waste
disposal sites onshore, or washed with
either water or solvent and then
discharged. Other than the water or
solvent washing of produced sand or its
disposal in waste di sites, the
Agency is unaware of any other feasible

technology capable of routinely cleaning
o Shell ]foéo. .
eve mpany
(mmmonu?um Shell Oil Company to
EPA on proposed rule, Offshore
Guidelines, 56 FR 10664, March 13,
1991). The Shell system is reported to
have reduced the oil content of
produced::lnd to 5% to 0%, but this
system is only a prototype system,
untried by and n}:y be unavailable to
the industry in general.

b. Selection of “No Discharge” BAT
limitation

Using BP]J, the Region has selected a
BAT "no discharge’ nt for
produced sand as the most effective
means of controlling the discharge of
nonconventional and toxic pollutants
into waters of the U.S. The prohibition
on discharges of produced sand in the
Coastal Subcategory areas of Texas and
Louisiana is technologically feasible,
and in the following section is shown to
be economically achievable.

¢. BAT cost evaluation of produced
sand

The BAT cost evaluation for no
discharge of produced sand consists of
two parts: A calculation of the average
compliance cost per facility and a cost
effectiveness analysis.

As will be shown later in this Fact
Sheet, the discharge of produced sand
would be in violation of the General
Criteria of the Louisiana Water Quality
Standards. The BAT cost analysis does
not, however, assume compliance with
these General Criteria (i.e., no discharge
of produced sand to Louisiana coastal
waters), thereby making the cost
estimate conservative.

(1) Compliance cost analysis. The
volume of produced sand generated in
the coastal subcategory is not well
documented. The volume of sand
requiring disposal was estimated using
a database developed by the Offshore
Operators Committee (OOC) and
submitted to the EPA for the
development of Offshore Guidelines
(OOC, 1991). According to the database,
the total volume of preduced sand
generated in a twelve-month period is
41,627 bbls, The produced water
associated with this volume of sand is
309,631,000 bbls. This is an average of
7440 bbls of water per bb! of sand. The
region estimates that a similar ratio
applies to Coastal Subcategory
producing facilities.

The volume of produced water
generated in the coastal subcategory is
304,312,000 ger year in Louisiana and
218,075,000 bbls per year in Texas
(Avanti, Afril 18, 1992). Using the
average volume of produced sand per

barrel of produced water that was
derived from the OOC’s offshore data,
the volume of produced sand requiring
disposal under the proposed general
permits approximates 41,000 bbls per
year in Louisiana and 29,000 bbls per
year in Texas.

The OOC states that produced sand
often is handled like cuttings in that it
is sent for as nonhazardous oil
field waste under state ations.
Walk, Haydel & Associates (1989)
provides disposal costs for oil field
wastes as $9.86/bbl of cuttings on the
Gulf of Mexico coast. This cost includes
barging costs for offshore facilities at
$1.50/bbl to $2.00/bbl. The use of costs
for cuttings dis from offshore for
estimating the disposal cost of produced
sand in coastal areas results in an
inflated cost for produced sand. For one
thing, the transportation (barging) costs
for produced sand will be minimal at
most. Nevertheless, based on ao?a%h
estimate of $10.00/bbl for dis of
produced sand (which includes barging
costs), the total annual costs for disposal
of produced sand under the proposed
general permits are $409,000 for
Louisiana and $293,000 for Texas. This
is an average annual cost per facility of
only $1,800 in Louisiana and $1,850 for
Texas.

(2) Cost effectiveness analysis. A cost
effectiveness test estimates the cost of
pollution control per pound equivalent
removed. Pollutant pound equivalents
(PE) are calculated to represent a
weighted quantity of pollutants that
would have entered tge environment
without the proposed permits. PE’s are
calculated by multiplying the pollutant
concentration by a weighing factor that
puts each pollutant quantity on an
equivalent scale by accounting for
varying d of toxicity using copper
as the stan . For example, use a
pound of radium is considersd more
toxic than a pound of silver, the toxic
weighing factor for radium is higher.
The toxic weighing factors are
calculated based on a methodology that
uses human health and aquatic life
criteria developed by EPA for each
pollutant. The complete methadology
and derivation of the toxic weighing
factor used for this analysis are
presented in Versar (1992).

For produced sand, pollutant
concentration data were available only
for radium. The radium concentration of
produced sand was derived from two
data sources. The first data sourcs Is the
0OOC's produced sand database
submitted in response to the pro
Offshore Guidelines (OOC, 1991). The
database includes **Ra and ***Ra
concentrations for 18 produced sand
samples collected by member
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companies from offshore facilities. The
second data source was submitted by
Shell Offshore Inc. also for the effluent
guidelines effort (Shell Offshore Inc.,
1991). The 29 samples reported by Shsll
Offshore were taken as part of a
monitoring study for a produced sand
treatment technology (Continental Shalf
Associates, 1991). A data set of the
combined results of these two studies
produces average concentrations of 37
pCi/g #*5Ra (range of 0 pCi/g to 172 pCi/
g) and 37 pCi/g ?**Ra (range of 0 pCi/

g to 180 pCi/g) for 48 produced sand
samples.

In the calculation of PE’s for the No
Discharge requirement of produced sand
(Avanti, June, 1992), the Region made
the reasonable assumption that the
produced sand Radium concentrations
offshore will be similar to those of the
Coastal area since produced sands are
derived from similar geological
formations. The total pound equivalents
for both 2?Ra and 228 are divided by the
total cost of compliance for each state.
The resultant removal cost per pound
equivalent of 22°Ra and 2?8 is $106 for
both Louisiana and Texas.

(3) Summary, BAT cost analysis for
produced sand

Because the average cost of disposal
per facility for produced sand are
minimal (approximately $1,800 per
facility), analyses of specific companies
were not conducted. This disposal cost
per facility represents a high-end
estimate of the total costs. The cost
appears to be reasonable and acceptable
for waste disposal under BAT.

The cost effectiveness results are
compared to the cost effectiveness of
previous rule makings in Table 5. This
Table shows a range of cost per pound
equivalent from $0 to $404 (In 1981 §)
for a number of promulgated BAT
industry guidelines. For these Coastal
permits the cost is $106 ($71 in 1981 §)
per pound equivalent.

The cost of produced sand removal
falls below the middle of the range of
costs. This analysis considered only
radium in calculating cost effectiveness
because of a lack of data on other
pollutants occurring in produced sand.
For example, limited data on oil and
grease concentrations show levels at or
around 1 mg/l (Continental Shelf
Associates, 1991). Thus organic priority
pollutants are almost certain to be found
in produced sand. If thess organic
pollutants were added to this cost
effectiveness analysis, costs per pound
equivalent would be lower, With the
present analysis the cost appears to be
within the acceptable range of costs per
pound of pollutant removed, and is

considered a reasonable BAT cost of
permit compliancs.

C. State Rules and Regulations, and
State Water Quality Standards

EPA is required under 40 CFR
122.44(d) to include conditions as
necessary to achieve State requirements
and water quality standards es
established under section 303 of the
Clean Water Act. Discussed below are
produced water characteristics, State
rules and regulations that apply to
produced water, and the produced
water requirements on State
Water Quality Standards. Then
produced sand characteristics and
produced sand requirements based on
State Water Quality Standards are
discussed.

1. Produced Water

a. Characteristics of produced water
as related to water quality standards
and regulations. The pollutants
contained in produced water have been
generally categorized as including oil
and greass, dispersed and dissolved
hydrocarbons and entrained priority
pollutants, heavy metals, treating
chemicals and, to varying degrees,
radionuclides.

(1) Volume. Boesch and Rabalais
(1989) have estimated that 1,952,386
barrels of produced water are
discharged daily into all Louisiana State
waters. This figure was recently revisad
to 1,954,049 barrels daily by MMS
(MMS 91-004). Boesch and Rabalais
(1988), also estimated that 23% of this
produced water is discharged into fresh
water areas, 22% into brackish water
areas, 17% into saline areas and 28%
into open bay areas. The remaining 10%
is derived from offshore.

EPA has recently completed a
reevaluation of volumes of produced
water discharged to Coastal Subcategory
areas of Louisiana and Texas (Bowler &
Petrazzuollo to EPA, March 17, 1992).
This report, based on a review of
Louisiana Department of Environmental
Quality (LDEQ) and the Railroad
Commission of Texas (TRC) discharge
monitoring reports (DMR’s), indicates
that a total produced water discharges to
coastal areas of 1.4 million barrels per
day. Dus to the large volumes of
produced water involved, and because
these water volumes can be expected to
increase in time with the aging of the
producing fields, continued discharges
and the environmental impact of
produced water on these shallow water
environments is viewed with concern.

(2) Characteristics. Produced waters
are usually of greater salinity than
normal sea water (35 ppt), and range
from 3 ppt in some restricted areas to

300 ppt (Rittenhouse et al. 1969). In
coastal produced waters, MMS (MMS
91-0004) reported salinity ranges of 43
to 192 ppt and Boesch and Rabalais
(MMS 89-0031) reported 50 to 150 ppt.
While the salinity of brines can have
severe negative effects on local
biological communities, produced
waters also contain relatively high
concentrations of organic compounds
including entrained volatile aromatic
hyddroca.lions (Vd:;;l':e). alkand1 es, nile‘;als
and, to varying s, radionuclides
(NORM). Some VAH's (benzene,
ethylbenzene, Toluene), as well as oil
and grease, TOC, TSS, pH, temperature,
chlorides, dissolved oxygen, and
toxicity are limited by state regulations,

A 30 platform Gulf of Mexico offshore
study by Burns and Roe (for EPA, 1982)
reported average effluent concentrations
for VAH’s at 2.4 mg/l for benzens, .263
mfll for ethylbenzene and 2.8 mg/l for
toluene; phenol average concentrations
are reported at 2.1 mg/l. Priority
pollutants, in addition to the preceding,
contain significant amounts of bis (2-
ethylhexy%)n;)hthalate. naphthalene. One
would expect similar values for

roduced waters would be exhibited by

cilities in the Coastal Subcategory
areas of Texas and Louisiana. Indeed,
MMS (MMS 91-0004) reports some
VAH Louisiana cokstal area
concentrations exceed 5 mg/l and some
effluents exhibit similar phenol
concentrations. Rabalais et al. (1989)
have listed 31 organic compounds in
produced water, including those
indicated above, The report also
indicates that produced waters exhibit
concentrations of 10 to 100 mg/l
aliphatic fatty acids, approximately 1 to
35 mg/l aromatic acids and up to 35 mg/
I saturated hydrocarbons. Rabalais
(1990) and St. Pe et al. (1990), also
report that toxic metals are present in
produced waters with nickel, vanadium
and barium in the highest
concentrations with zinc, copper and
chromium also being present in most
discharges. EPA indicated (proposed
Ofishore guidelines, March 13, 1991)
that produced water contains significant
concentrations of priority metals,
particularly cadmium, copper, lead,
nickel, silver and zinc. Aggietionally.
produced water was also found to
contain variable amounts of biocides,
corrosion and scale inhibitors, emulsion
breaker, treating chemicals, antifoams,
paraffine/asphaltine treating chemicals,
and possibly anhydrate inhibition
chemicals.

Concentrations of NORM (Ra—226,Ra—
228) in coastal waters have been found
to have wide variability related to
geography and oil type. Studies have
reported NORM levels ranging from 605
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to 1,215 pCi/l (Proposed Offshore
guideline, March 13, 1991). Schlenker
and St. Pe (1990) report Radium 226
contents in produced waters that range
from 131 to 393 pCi/l. An LDEQ study
of state waters (primarily coastal areas)
has found that Ra-226 and R-228 occur
g‘x;imarily in the soluble phase and data
m approximately 450 discherging

sites indicate that produced water from
half of these sites exceeds 300 pCi/l.
The data reported by a recent MMS
study (OCS Study, MMS 91-001)
indicates that produced waters sampled
in the Louisiana coastal area (Coastal
Subcategory as well as Territorial Seas

ortion of the Offshore Subcategory)

ad 136.8 to 1040 with increases
in radioactivity linked to increases in
salinity.

(3) Fate and environmental :z:fact of
produced water. In the past, produced
water has been discharged into Coastal
Subcategory waters. Although much has
been written on the environmental
effects of discharges of these waters over
the years, the attempt here will only be
to review updated syntheses of some of
the more significant data sets. Boesch
and Rabalais (1989) indicated that
contamination caused by discharges of
dense water plumes (brines) extends
beyond the region in which acutely
lethal concentrations of contaminants
were expected to be found. MMS (MMS
91-0001—4) has reported that some of
the pollutants in discharges of produced
water in coastal and open bay areas had
a persistent effect on benthic
communities and have had a resistance
tn degradation. These conclusions also
reflect the views of others (e.g., Daniels
and Means, 1989; Rabalais, 1991;
Rabalais, et al., 1989; St. Pe et al., 1990),
with St. Pe et al. concluding that
continued produced water discharges
into the shallow water, low energy,
unique hydrological inner coastal
environments will likely result in an
increase in both the level and extent of
conventional and nonconventional
pollutant contamination in areas of the
discharges. In support of these claims,
Rabalais (1991) indicated that the largest
component of the organic load of
produced water is the fatty acids and
aromatic acids. Saturated hydrocarbons
were found to be the next most
abundant. Volatiles and phenols
comprise the third most abundant class
of pollutants present in produced water
with benzene and toluene comprising
75% to 85% of these compounds. These
compounds, although water soluble and
easily dispersed wi the water
column, are acutely toxic to organisms
in high concentrations. Polynuclear
aromatic hydrocarbons (PAH's)

constitute the smallest fraction of
organic pollutants found in produced
water. PAH's, however, are the heaviest,
most toxic and envirdnmentally stable
component in produced water and are
most likely to be accumulated in
sediments of the area.

St. Pe et al. (1991) indicated that the
factors determining the degree of impact
of produced water upon the
environment is related to discharge rate
(amount), quantity of pollutants and
trace metals present in the produced
water, local hydrology, ent
disruption (dredging activities, etc.) and
sediment type (especially organic
content and texture). As in the case of
produced water discharges into Coastal
Subcategory areas, dense water plumes
will tend to have cumulative long term
environmental effects due to the ?ow
energy, low mass exchange waters
which typify areas in the Coastal
Subcategory. The chemicals and trace
metals found within produced waters
di ed into these coastal areas have
been judged to have both a potential
ecological as well as human health risk
(Daniels and Means, 1989).

(4) Biological Toxicity. St. Pe et al.
(1991) report a mean LCso 86-hour
mysid shrimp acute toxicity from
produced water at four sites in the
Louisiana coastal area at 4.3% with the
range of LCs’s being 2.6% to 5.8% of
the effluent. Sheepshead 96-hour LCso
acute toxicity tests yield a mean value
of 20.1%, with a range of 7.2% to 33.8%
of the effluent. Utilizing the Agency’s
method of determining an equivalent
chronic toxicity value from acute values
by means of acute/chronic ratios (EPA/

505/2-90-001, p.18), the sheepshead
chronic toxicity range reported by St. Pe
et al. as indicated sbove is ivalent
to chronic values of .72% and 3.38% of

effluents. St. Pe et. al. also ran the 96
hour acute test on elutriates from
sediments in the area which indicated a
73.3% mortality of the test organism
Hyalella azteca. In a separate study,
Enviro-Lab, Inc., conducted biological
acute and chronic toxicity tests on
produced water from West Delta Block
52 facility, Plaquemines Parish,
Louisiana for L.G.S. Exploration,
Harvey, Louisiana. Enviro-Lab's 7-day
chronic test of no observable effect
concentration (NOEC), Utilizing
Mysidopsis end Cyprinodon, indicated
the following: Mysidopsis survival,
growth and dity to be,
respectivt;:{'. 2.875%, 1.437% and
2.875% effluent, Cyprinodon survival at
1.437% effluent and growth value of
<1.437% effluent. The 96-hour acute
lethality LCso tests for Mysidopsis were
5.8% to 15.8% effluent and for
Cyprinodon were 1.5% to 8.1% effluent.

Boesch and Rabalais (1989) also
indicated that produced water assays on
crustaceans had LCso’s of less than 10%
produced water, Additionally, Rose and
Ward (1981) indicated that shrimp
larvae LCso's were less than 1%
produced water.

Produced water toxicity data from
offshore wells was submitted in
October, 1992 by the Offshore Operators
Committee to the Region. These data
showed that the produced water was
highlg(:oxic. Seven-day chronic survival
data from one company showed a mean
NOEC survival for mysids of 0.86%
effluent (with a minimum of 0.32% and
a maximum of 1.88% effluent) and a
mean NOEC survival for sheepshead
minnows of 1.0% effluent (with a
minimum of 0.26% and a maximum of
2.7% effluent). Seven-day chronic
survival data from another com;;any
showed a mean NOEC survival for
mysids of 0.95% effluent (with a
minimum of <0.1% and a maximum of
5% effluent).

The largest produced water toxicity
data base (Avanti, 1992) used in these
permits consists of self-monitoring
compliance data required by Louisiana
Department of Environmental Quality
discharge permits. The data base has
results from 241 96-hr LCso tests using
msyids, 239 96-hr LCso tests using
sheepshead minnows, 226 chronic
toxicity tests using mysids and 223
chronic tests using sheepshead ;
minnows. The 96-hr LCs mysids tests
had a mean of 12% effluent and a 95
percentile value of 1.3% effluent. The
96-hr LCso sheepshead minnow tests
had a mean of 27% effluent and a 95
percentile value of 2.7%. For the
chronic toxicity tests, the mysid
survival mean value was 4.5% effluent
and the 95 percentile value was 0.2%.
The sheepshead minnow survival mean
value was 8% effluent and the 85
percentile value was 0.5%. The toxicity
tests summarized in this Section
indicate that discharges of produced
waters from coastal facilities are
sufficiently toxic that their disch
into Coastal Subcategory water is o
great concern and, as discussed later in
this Fact Sheet, water quality standards
will not be met if their discharge is
allowed.

b. Louisiana state regulations for
produced water discharges. (1)
Discharge to fresh water. Louisiana State
Regulation LAC:33, IX, 7.708 prohibits
discharges of produced water to fresh
water areas characterized as “upland”
after July 1, 1992. The Regulation
defines “upland” as “any land not
normally inundated with water and that
would not, under normal circumstances,
be characterized as swamp or fresh,
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intermediate, brackish or saline marsh” The above noted produced water an additional basis for requiring no
and states “the land and water bottoms  effluent limits for daily maximum di. e of produced water to inland
of all parishes north of the nine parishes undiluted effluent concentrations, in and waters of the State of Texas.

contiguous with the Gulf of Mexico will
be considered in toto as upland areas,”
This Regulation does, however, dllow
discharge to & major deltaic pass of the
Mississipgai River or to the Atchafalaya
River, including Wax Lake Outlet,
below Morgan City, if the discharge has
been authorized by a State permit,

(2) Discharges to intermediats,
brackish or saline waters. This same
Regulation (LAC 33:1X,7.708) addressss
the discharge of produced water into
intermediate, brackish or saline waters
inland of the inner boundary of the
Territorial Seas by requiring that either
discharges ceass, or comply with a
specific set of effluent limits. Allowance
is made for a schedule to either cease
discharge or comply with the
limitations. The schedule will be based
on the number of discharges (one to
three or more) am operator may have. An
operator with three or more discharges
of produced water must be in
compliance with one-third of the
discharges by January 1, 1993, two-
thirds by 1994 and be in full compliance
by January 1, 1995. Operators with no
more than two discharges must be in
compliance by January 1, 19895, and
operators with a single discharge must
be in compliance by January 1, 1994, In
addition, facilities with produced water
discharges of 250 barrels a day or less
and a maximum oil production of 100
barrels per day, or the monstary
equivalent of gas, have an additional
year to comply with the above
requirements. In eny event, discharges
must be either eliminated or be in
compliance by Jenuary 1, 1997, The
Regulation does, howsver, allow
dischargers to certain open bays the
opportunity to show, on a case-by-case
basis, that their discharge should be
exempt from these Regulations.
Specifically, “Operators discharging to
the open waters and at least one mile
from any shorsline in Chandeleur
Sound, Breton Sound, Barataria Bay,
Caminada Bay, Timbalier Bay,
Terrebonne Bay, East Cote Blanche Bay,
West Cote Blanche Bay, or Vermilion
Bay from production originating in
these areas will have two years after the
effectiva date of these regulations or one
year after completion of the U.S.
Department of Energy's (DOE) study
concerning Louisiana coastal bays,
whichever comes first, to show on a
case-by-case basis that their particular
discharge should be exempt from these
regulations, if the DOE study, after
scientific peer review, shows minimal
acceptable environmental impacts.”

mg/l, aHowed are: Benzens, .0125;
ethylbenzene, 4.380; toluene, .475; oil
and grease, 15; total organic carbon, 50;
total suspended solids, 45; dissolved
oxygen 4.0 (minimum), In addition, the
Regulation requires the effluent to have
no visible sheen, a pH of 6-9 standard
units, chloride dilution ratios of 1:10
with ambient waters, and sofuble
radium at no more than 80 picocuries
per liter. The Regulation also
that discharges meet acute and c
toxicity limits of one toxicity unit (TU).
Produced water is not expected to
meet the limitations required for
discharges to intermediate, brackish and
saline water areas inland of the
territorial seas. Louisiana State permit
DMR data for produced water shows
that the Regulation's limits for benzens,
toluene, Radium 226 and 228, as well as
the acute and chronic toxicity limits of
1.0 TU will be violated (see Table 6).
The Region is, therefore, requiring no
discharge of produced water into these
areas on the basis that these discharges
will be prohibited by, or unable to meet
the requirements of, the Louisiana
Regulation 33.IX.7.708. In addition, the
Region is requiring no discharge of
produced water into fresh water upland
areas, since the Louisiana Produced
Water Regulation prohibits the
discharge of produced water into fresh
water upland areas after July 1, 1992,
The Region is not using this Louisiana
Regulation as & basis for “no discharge”
to the above discussed waters of major
dsltaic passes of the Mississippi River
or Atchafalaya River, and to the areas of
open bays subject to the case-by-case

exemption from this Regulation,
c. Texas rules for (f uced water
discharges. Statewide Rule 77(d)(3) (16

TAC § 3.75) states that no permit may be
issued when the discharge will cause
violation of water quality standards.
Statewide Rule 8(b) states that no
person subject to regulation by the
Railroad Commission of Texas may
cause or allow pollution of classified
surface waters of the state, while Rule
8(e)(1,2, and 4) charges that (1)
operators shall net pollute waters of the
Texas offshore and adjacent estuarine
waters as well as inland and fresh
waters or damage the aquatic life therein
and (2) operations are to be conducted
in such a manner to preclude the
pollution of the waters of the ofishore
and adjacent estuarine zones as well as
inland and fresh waters, This Rule is
interpreted by the State as prohibiting
the discharge of produced water to
inland and fresh waters of the State of
Texas. The Region is using this Rule as

d. Louisiana water quality standards.
The Louisiana Water Quality Standards
(LAC 33:IX,11) contain narrative and
specific numerical criteria for listed
water bodies according to their
designated uses. Unlistad water body
designated uses are determined by the
uses listed for the water body to which
the unlisted water body is a tributary or
distributary.

(1) Narrative standards. LAC
33:1X,1113(B)(5) states that no
substances shall be present in the waters
of the state or the sediments underlying
said waters in quantities that alone or in
combinetion will be toxic to human,
plant, or animal life or significantly
increase health risks due to exposure to
the substances or consumption of
contaminated fish or other aquatic life.
Region 6 has interpreted (EPA letter to
LDEQ dated 12/6/90) this narrative to
require no chronic toxicity at the edge
of the mixing zons, and no acute
toxicity at the edge of the Zone of Initial
Dilution (ZID).

{2) Numerical criteria, LAC 33:IX,
1113(C) states the Numerical Criteria
identified in the Numaerical Criteria
Table I apply to the specified water
bodies, and to their tributaries,
distributaries, and interconnected
streams and water bodies if they are not
specifically named therein, The )
implementing procedures are spelled
out in the EPA letter to LDEQ dated 12/
6/90.

(3) Mixing zones. The mixing zones
established in the Louisiana Water
Quality Stendards are: 200 foot radius
for coestal bays and lakes. These mixing
zones are used for both aquatic life and
human health protection.

(4) Modeling of produced water
discharges. Dispersion modeling was
done to determine whether produced
water discherges will violate Louisiana
Water Quality Standards Numeric
Criteria for Toxic Substances
(LAC33:IX,1113(C)(8)), or General
Criteria for Toxic Substances
(LAC33:1X1113(B)(5)). The digpersion
model used wes the CORMIX 1 model.
The model was run using a water depth
of 3 meters. This is a reasonable
estimate of the greatest depth of bays in
Louisiana. This modeling will
approximate the dispersion for
produced water di into open
bays in the Coastal Subcategory areas of
Louisiana waters. It represents a
reasoneble case of the most dilution to
be found in Louisiana Coastal
Subcategory waters. It will, therefore, be
assum:cf that if the discharge of
produced water in this scenario will
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cause a violation of a numeric or general
Water Quality Standard, then a
produced water discharge will cause a
violation of that Standard in any of the
Louisiana Coastal Subcategory waters.

The modeling was done using two
produced water discharge rates: the
average discharge rate (3363 bbl/day)
from Louisiana state permit compliance
data for coastal facilities, and the
median discharge rate (813 bbl/day)
from the same data set. The average

roduced water effluent concentrations

or the various pollutants was also from
this Louisiana data base. The
comparison of the produced water
pollutants at this appropriate mixing
zone with the Water Quality Standards’
Numeric Criteria is shown in Tables 7-
A and 7-B, and summarized below.

Using the average discharge rate and
the average effluent concentrations,
Table 7-a shows that the Numeric
Marine Acute Criteria for Copper, Lead,
Merm:e.lz, Nickel and Zinc will be
violated at the edge of the ZID. The
Marine Chronic Criteria for the same
pollutants, plus Arsenic, were also
violated at the edge of the mixing zone.
In addition, the Human Health Criteria
for Benzene was violated at the edge of
the mixing zone.

Using the median discharge rate and
the average effluent concentration,
Table 7-a shows that the Numeric
Marine Acute Criteria for Copper, Lead
Mercury and Nickel wers violated at the
edge of the ZID. The Marine Chronic
Criteria for these same pollutants were
violated at the edge of the mixing zone.
In addition, the Human Health
Standards for Benzene was violated at
the edge of the mixing zons. Table 7—

a shows that the violations were very
significant for Lead, Mercury, Nickel
and, for human health, Benzens, even
when using the median discharge rate.

Using the median discharge rate and
the median effluent concentrations,
Table 7-b shows that there were still
significant violations of the Numeric
Standards. The Marine Acute and
Chronic Criteria for Copper were
violated, as were the Marine Chronic
Criteria for Lead, Mercury and Nickel.
In addition, the Human Heslth Criteria
for Benzene was violated.

Tables 7-A and 7-B show that the
Narrative Water Quality Standards will
also be violated. The same scenarios
were used as for the comparison with
the Numeric Criteria. Produced water
chronic toxicity data was taken from the
Louisiana State Permit Discharge
Monitoring Report data base. In order
for the Narrative Criteria to be met, the
effluent, when diluted to 13.3% (the
concentration at the edge of the mixing
zone using the mean discharge rate)

must not exhibit chronic toxicity. If the
produced water shows chronic toxicity
at a lower percent sffluent, this would
be a violation of the Criteria. The
chronic toxicity data, using lethality
only, show that 85.6% of the 226 mysid
tests and 85% of the 221 Sheepshead
minnow tests violate the Criteria at the
edge of the mixing zone when the mean
discharge rate was used. Even when
using the median discharge rate, where
6.6% effluent must not be toxic, the
chronic lethality data show that 85% of
the mysid tests and 63% of the
Sheepshead minnow tests violate the
criteria at the et'i-Ee of the mixing zone.

In summary, the large body o
produced water sffluent data shows that
allowing the discharge of produced
water, even in the case providing the
most dilution in Louisiana coastal
waters, would cause substantial
violations of the Louisiana Water
Quality Standards Numeric and
Narrative Criteria. This finding forms
yet another basis for the permit
requirement of No Discharge for
produced water.

e. Texas water quality standards
Texas Water Quality Standards (31 TAC
§§ 307.2-307.10) include specific
numerical criterion values for specific
pollutants and narrative standards for
the purpose of enhancing or
maintaining weter quality and to
provide for and fully protect waters of
the state. The standards assign
numerical limits to classified water
bodies on the basis of their State
designated use.

The implementing procedures are
spelled out in a letter entitled
“Implementation Document for the
Revised Water Quality Standards”,
addressed to EPA from the Texas Water
Commission, dated 11/20/1991 and
“Implementation of the Texas Water
Commission Standards via Permiting”’,
dated February, 1992,

(1) Narrative standards: 31 TAC
§ 307.6(b) states that waters of the state
shall not be acutely toxic to aquatic life
except in small zones of initial dilution
at discharge points. Waters in the state
with designated or existing uses shall
not be chronically toxic to aquatic life,
except in mixing zones and below
critical low flow conditions.

(2) Numerical criteria: Numerical
criteria for waters of the state are
established (31 TAC §§ 307.2-307.10)
for specific toxic substances and are
identified in Tables 1 and 3 at § 307.6.

(3) LC50 acute toxicity effluent
standard. Section 307.6(s)(2)(B) of the
Texas Water Quality Standards requires
that effluent discharges shall not be
acutely lethal to representative species
of aquatic life as demonstrated by tests

on 100% effluent. Criterion for lethality

shall be mortality of 50% or mcre of the

test organisms after 24 hours of

exposure. This means that a 24-hr LC50

of less than 100% effluent will be in

violation of this Water Quality Standard
uirement.

e Region has obtained toxicity data
on produced water at coastal facilities
from the Louisiana Department of
Environmental Quality (LDEQ). This
data was gensrated as a permit
compliance requirement for a number of
LDEQ-issued produced water discharge
permits. The data being used are for
discharges into Louisiana State waters
(including the territorial seas). The data
set includes 241 acute 96-hr LC50 tests
for mysids, and 239 acute 96-hr LC50
tests for sheepshead minnows, In
addition, the data set includes 226
chronic survival tests for mysids and
221 chronic survival tests for
sheepshead minnows. The Agency
assumes that the toxicity of produced
water from the Coastal Subcategory
areas of Texas will be the same or very
similar to the toxicity of produced water
from the Coastal Subcategory areas of
Louisiana.

From the 96-hr LC50 acute tests,
information on the lethality after 24
hours was obtained to generate a 24-hr
LC50 data set (Avanti, June, 1892). An
analysis of the 223 24-hr LC50 generated
data points for mysids and 226 24-hr
LCS50 generated data points for
sheepshead minnows shows that at least
88%, and as high as 84%, of the mysid
tests, and at least 30%, and as high as
91%, of the sheepshead minnow tests
failed to achieve the Texas Water
Quality Standards requirement of a 24-
hr LC50. These data were from diluted
samples, not 100% effluent, which
means that if this 24-hr LC50 generated
data was for 100% effluent, the
exceedance of this water quality
standard (24-hr LC50 in 100% sffluent)
would have been even more significant.

A further breakdown of the 24-hr
LC50 generated data shows that, of the
total of 223 24-hr LC50 mysid tests, 199
(88%) and 50% or greater mortality at
24 hours, even with the average effluent
concentration for these tests being only
22%. This indicates that if these tests
had been run using 100% effluent, the
per cent mortality would have been
even greater than the data currently
shows.

Of the total of 226 sheepshead
minnow 24-hr LC50 generated tests, 67
(30%) had 50% or greater mortality at
24 hours, even though the average
effluent concentration for these tests
was only 34% effluent. Of the remaining
159 tests, 138 probably would have had
greater than 50% niortality if they had
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been run at 100% effluent. 99 of these
138 tests were run at less than 25%
effluent and the remaining 39 were run
at between 25% and 50% effluent.

This data demonstrates that produced
water discharges in Texas will probably
violate the Texas § 307.6(e)(2)(B) Water
Quality Standard. The Region is
therefore using probable violation of the
Standards as a basis for requiring no
discharge of produced water in Coastal
Subcategory areas of Texas.

(4) Mixing zones: The mixing zones
established for implementing the Texas
Water Quality Standards are: aquatic life
protection—100 foot radius for lakes
and reservoirs, 200 foot radius for bays,
estuaries and tidal rivers; buman health
protection—200 foot radius for lakes
and reservoirs, 400 foot radius for bays,
estuaries and tidal rivers.

(5) Modeling of produced water
discharges: Dispersion modeling was
done to determine whether produced
water discharges will violate Texas
Water Quality Standards Numeric
Criteria for Toxic Materials (Section
307.6), or General Criteria for Toxic
Parameters (307.4). The dispersion
model used was the CORMIX 1 model.
The model was run using a water depth
of 3 meters. This modeling
approximates the dispersion for
produced water discharges into open
bays in the Coastal Subcategory areas of
Texas waters. It represents a reasonable
case of the most dilution to be found in
Texas Coastal Subcategory waters. It is,
therefore, assumed that if the discharge
of produced water in this scenario
causes & violation of numeric or general
Water Quality Standard, then such a
discharge would cause a violation of
that Standard in any of the Texas
Coastal Subcategory waters.

The produced water discharge rates
used were the average discharge rate
from Louisiana State Permit Di Gl
Monitoring Report (DMR} data bass for
coastal facilities (3362 bbl/day) and the
median discharge rate (313 bbl/day).
The Texas Implementation Plan requires
that Daily Average (Monthly Average)
and Deily Maximum effluent limits be
calculated from the Numeric water
quality standards using a specified
procedure. The effluent data are then
compared with these water quality-
based limits. This comparison is given
in Table 8. For the comparison, the
mean of all the values from the
Louisiana State Permit DMR data base
(using 0 for those data below detection)
was used to compare with the Daily
Average limits, and the 95 percentile
values (of the DMR detected values) was
used to compare with the Daily Max
limits. It is assumed that the Louisiana
produced water flow and effluent

concentration data is representative of
produced water for Texas coastal
operations.

A comparison of the effluent data
with the water quality-based limits
calculated using the median effluent
flow (which results in higher limits)
shows substantial violations of Daily
Max limit for 8 metals and benzene.
There are also substantial violations of
the Daily Avaerage limit for 6 metals.

Table 8 shows that the Narrative
Water Quality Standards will also be
violated. The same dispersion scenario
was used as for the Numeric Standards.
Produced water chronic toxicity data
were taken from the Louisiana permit
Discharge Monitoring Report data base,
It is assumed that these data are
representative of produced water from
coastal Texas facilities. In order for the
Narrative Standards to be met, the
effluent, when diluted to 13.7% (the
concentration of effluent at the edge of
the mixing zone when using the mean
discharge rate) must not exhibit chronic
toxicity. If the produced water shows
chronic toxicity at a lower percent
effluent, it violates the Narrative
Standards.

The chronic toxicity data, using
lethality only, show that 85.6% of the
226 mysid tests and 85% of the 221
Sheepshead minnow tests violate the
Standards at the edge of the mixing zone
when the mean discharge rate was used.
Even when using the median discharge
rate, where 6.6% effluent must not be
toxic, the chronic lethality data show
that 85% of the mysid tests and 63% of
the Sheepshead minnow tests violate
the Standards at the edge of the mixing
zonse.,

In summary, produced water effluent
data show that allowing the discharge of
produced water, even in tha case of the
most dilution in Texas coastal waters,
would cause substantial violations of
the Texas Water Quality Standards
Numeric and Narrative Criteria. This
finding forms yet another basis for the
permit requirement of No Discharge for

. produced water.

f. Texas hazardous metals regulation.
The Texas Hazardous Metals
Regulation, 31 TAC 319, lists the
allowable concentrations of hazardous
metals for di into State waters.
Table 9 compares the mean produced
water concentrations with the Texas
Hazardous Metals limits listed in 31
TAC 319.22 and 319.23. This
comparison shows viclations of the
Regulation for Arsenic, Barium, Lead
and Mercury. This finding forms yet
another basis for the permit requirement
of No for produced water.

8- Summary of produced water
requirements based on state regulations

and water quality standards. (1)
Louisiana. Section VI.C.1.b of this Fact
Sheet discusses the Louisiana State
Regulations which prohibit the
discharge of produced water into
Louisiana upland fresh waters. That
Section also demonstrated that the
discharge to intermediate; brackish or
saline wexa;)(” .
some ) wi no
dischargehgeor meet certain m would
violate the limits imposed by those
Regulations. These State Regulations,
therefore, furnish a basis for the ;
proposed permit’s requirement of No
Discharge of produced water to those
State waters. Section VL.C.1.d
demonstrated that the discharge of
produced water to any Louisiana coastal
waters addressed by this proposed
permit will violate a Narrative
Criteria and & number of the Numeric
Criteria of the Louisiana Water Quality
Standards. The potential violation of
these fot;ndards furnishes a basis for the
prepo rmit’s requirement of No
Dischmge‘c’;' roduced water.

(2) Texas. ion VL.C.1.c discussed
that Texas Rules prohibit the
of produced water to inland and fresh
waters of the State. This prohibition
furnishes a basis for the proposed
permit’s No Discharge requirement to
those waters. Section VL.C.1.e
demonstrated that the discharge of
produced water to any Texas coastal
waters addressed &Ls ro
permit will viclate both tge Narrative
Standards and a number of the Numeric
Standards of the Texas Water Quality
Standards. The potential violation of
these Standards furnishes a basis for the
proposed permit’s requirement of No
Discharge of produced water. Section
VL.C.1.f. showed that the discharge of
produced water to Texas waters will
violate the Hazardous Metals
Regulation, 31 TAC 319,

2. Produced Sand

a. State regulations for produced
sand. There are no Louisiana
regulations comparable to the
previously discussed Louisiana
Regulation LAC 33:1X,7 for produced
water which specifically address
groduced sam{e:lso Texas does not

ave rules or regulations which
specifically address produced sand.

b. Louisiana water quality standards.
The Louisiana Water Quality Standards
establish general and numeric criteria
for discharges to state waters. General
criteria apply at all times to the surface
waters state (i.e., including waters
within a mixing zone), and apply to,
among other parameters, ble
solids. The General Criteria for
Settleable Solids requires that “there
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shall be no substances present in
concentrations sufficient to produce
distinctly visible solids or scum, nor
shall there be any formation of lon

term bottom deposits of slimes or sﬁudge
banks attributable to waste discharges
from municipal, industrial, or other
sources including agricultural practices,
mining, dredging and the exploration
for and the production of oil and natural
gas”. The General Criteria are clearly
appm&ﬂate for regulating produced
sand discharges.

It is the Region’s opinion that the
discharge of produced sand into the
shallow Coastal Subcategory waters in
Louisiana would result in the
cumulative formation of long term
bottom deposits because of inadequate
water depth for dispersion. The
geogrephic area covered by the
Louisiana Coastal permit is
predominately one of very shallow
water. Numerous studies have been
conducted and papers written on the
dispersion of drilling fluids and cuttings
from rigs that show that the bulk of the
discharge (even in desp water
environments) remains relatively near
the discharge point. Thus it is obvious
that the discharge of solids such as
proposed sand in very shallow water
areas will have much less of a
dispersion pattern and will be
concentrated near the discha oint.

The region is, therefore, pr(r)fi iting
the discharge of produced sand on the
basis that the discharge of praduced
sand to Louisiana Coastal Subcategory
waters would be in violation of the
above-cited General Criteria.

The Region is not basing the
prohibition of produced sand on the
Louisiana Standards numeric criteria or
the General Criteria for Toxic
Substances, because of the lack of data
on pollutants associated with the
discharge of produced sand. Produced
sand will be a potential source of
pollutants addressed by the Louisiana
Standards numeric criteria, as well as
the general toxic criteria because of
entrained and adsorbed hydrocarbons.
The Region, therefors, solicits the
submission of any data on produced
sand relevant to Louisiana Standards
numeric criteria or the General Criteria
for Toxic Substances.

c. Texas water quality standards. The
Texas Water Quality Standards contain
both general criteria and numeric
criteria. The general criteria remain in
effect inside mixing zones. The
Standards contain general criteria
addressing both toxic parameters and
solids which affect benthic biota. The
latter general criteria states: “‘Surface
water shall be essentially free of floating
debris and suspended solids that are

conducive to producing adverse
responses in aquatic organisms or

utrescible sludge deposits or sediment

ayers which adversely affect benthic
biota or any lawful uses.” As stated in
Section VI.C.2.b, above, the discharge of
produced sand into shallow waters will
result in a concentration near the
discharge point. It is the Region's
opinion that the discharge of produced
sand into Coastal Subcategory waters of
Texas will result in the production of
gediment layers which adversely affect
benthic biota and, therefore, will violate
the above cited Texas Standards General
Criteria.

As stated in Section VI.C.2.b, above,
The Region does not have sufficient data
on the pollutants associated with the
discharge of produced sand to use the
violation of the Standards (for Texas, in
this case) for numeric criteria or the
general criteria for toxic parameters as a
basis for prohibiting the discharge of
produced sand. The Region, therefore,
solicits data on pollutants associated
with produced sand relevant to these
criteria.

d. Summary of produced sand
requirements based on state water
quality standards. As stated in Sections
VIL.C.2.b. and ¢, the Region is using the
probable violetion of the States’ Water
Quality Standards General Criteria on
settleable solids or production of
sediment layers &s a basis for the
prohibition of the discharge of produced
sand.

D. Summary of Produced Water
Requirements

This Fact Sheet has demonstrated
why these proposed permits’
requirement of No Discharge of
produced water and produced sand is
Best Available Treatment Economically
Achievable. In addition the Fact Sheet
has shown that the No Discharge of
produced water requirement is
necessary to comply with State Rules
and Regulations, and State Water
Quality Narrative and Numeric
Standards, and that the No Discharge of
produced sand requirement is necessary
to comply with State Water Quality
Narrative Standards.

VII. Other Legal Requirements
A. State Certification

Under section 401(a)(1) of the Act,
EPA may not issue a NPDES permit
until the State in which the discharge
will originate grants or waives
certification to ensure compliance with
appropriate requirements of the Act and
State law. Section 301(b)(1)(C) of the .
Act requires that NPDES permits
contain conditions that ensure

compliance with applicable state water
quality standards or limitations, The
Region has solicited certification from
the Railroad Commission of Texas and
the Louisiana Department of
Environmental Quality.

B. Oil Spill Requirements

Section 311 of the Act prohibits the
discharge of oil and hazardous materials
in harmful quantities. In the 1978
amendments to section 311, Congress
clarified the relationship between this
section and discharges permitted under
section 402 of the Act. EPA interprets
the CWA to mean that routine
discharges permitted under section 402
be excluded from section 311.
Discharges permitted under section 402
are not subject to section 311 if they are:

(1) In compliance with a permit under
section 402 of the Act;

(2) Resulting from circumstances
identified, reviewed and made part of
the public record with respect to a
permit issued or modified under section
402 of the Act, and subject to a
condition in such permit; or,

(3) Continuous or anticipated
intermittent discharges from a point
source, identified in a permit or permit
application under section 402 of the Act
that are caused by avents occurring
within the scope of the relevant
operating or treatment system.

To help clarify the relationship
between a spill, regulated under section
311, and a discharge regulated under
section 402 permit, EPA developed the
following list of spills and has included
this list in all previous Gulf of Mexico
oil and gas discharge permits as
guidance (Note: this list is not all-
inclusive):

(1) Discharges from burst or ruptured
pipelines, manifolds, pressure vessels or
atmospheric tanks;

(2) Discharges from uncontrolled
wells;

(3) Discharges from pumps or engines;

(4) Discharges from oil gauging or
measurin(glequipmem;

(5) Discharges from pipeline scrapers,
launching, and receiving equipment;

(6) Spiﬁs of diesel fuel during transfer
operations;

(7) Discharges from faulty drip pans;

(8) Discharges from well heads and
associated valves;

(9) Discharges from gas-liquid
separators; and

10) Discharges from flare lines.

C. Endangered Species Act

Section 7 of the Endangered Species
Act (ESA), 16 U.S.C. 1536, requires that
federal agencies determines, in
consultation with the U.S. Fish and
Wildlife Service (FWS) and National
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Marine Fisheries Service (NMFS), that
their actions are not likely to jeopardize
the continued existence of listed
threatened or endangered species or
result in the destruction or adverse
modification of their critical habitats,
Because it will eliminate the discharge
of toxic produced water and produced
sand to sensitive aquatic environments,
issuance of these general permits as
proposed is unlikely to adversely affect
any listed species or their critical
habitat. The Region has forwarded a
copy of this notice to FWS and NMFS,
requasting their written concurrence in
that conclusion.

D. The Coastal Zone Management Act

The Coastal Zone Management Act
(CZMA) and its implementing
regulations (15 CFR part 930, subpart D)
require that any Federally licensed or
permitted activity affecting the coastal
zone of a State with an approved Coastal
Zone Management Program (CZMA) be
consistent with the CZMP (Section
307(c)(3)(A)). The State of Louisiana has
a CZMP that has been approved by the
National Oceanic and Atmospheric
Administration (NOAA). The Region
has reviewed Louisiana’s Coastal Use
Guidelines (including guidelines 10.1-
10.14 for oil and gas and other mineral
activities) and has determined that this
proposed permit action is consistent
with the intent of those guidelines. A
copy of the draft permit, along with a
consistency certification, will be
submitted to Louisiana for a consistency
detsrmination.

E. The Marine Protection, Research and
Sanctuaries Act

The Marine Protection, Research and
Sanctuaries Act (MPRSA) of 1972
regulates the dumping of all types of
materials into ocean waters and
establishes a permit program for ocean
dumping. In addition the MPRSA
establishes the Marine Sanctuaries
Program, implemented by NOAA,
which requires NOAA to designate
ocean waters as marine sanctuaries for
the purposs of preserving or restoring
their conservation, recreational,
ecological or aesthetic values.

Section 302(i) of MPRSA requires that
the Secretary of Commerce, after
designation of a marine sanctuary,
consult with other Federal agencies, and
issue necessary regulations to control
any activities permitted within the
boundaries of the marine sanctuary, It
also provides that no permit, license, or
other authorization issued pursuant to
any other authority shall be valid unless
the Secretary shall certify that the
permitted activity is consistent with the
purpose of the marine sanctuaries

program and/or can be carried out
within its promutligated regulations.
There are presently no existing marine
sanctuaries in the coastal waters of
Louisiana and Texas,

F. Economic Impact (Executive Order
12291)

The Office of Management and Budget
has exempted this action from the
review requirements of Executive Order
12391 pursuant of section 8(b) of that
order.

G. The PamMrk Reduction Act

EPA has reviewed the requirements
imposed on ated by this general
permit under the Paperwork Reduction
Act of 1980, 44 U.S.C, 3501, et. seq. The
information collection requirements of
this permit have been approved by the
Office of Management and Budget in
prior submissions, Facilities affected by
this permit will not need to submit a
request for coverage under the Louisiana
Coastal Waters general permit for
produced water and produced sand. The
information collection requirements of
this permit have been approved by the
Office of Management and Budget in
submissions made for the NPDES permit
program under provisions of the Clean
Water Act.

The public is invited to send
comments regarding this burden
estimate for any other aspect of this
collection of information, including
suggestions for reducing this burden, to
Chief, Information Policy Branch, PM-
223, U.S. EPA, 401 M Street SW.,
Washington, DC 20460; and the Office
of Water Management and Budget,
Paperwork Reduction Project (2040—
0086 and 2040-0004), Washington, DC
20503, marked ““Attention: Desk Officer
for EPA".

H. Regulatory Flexibility Act

Section 603 of the Regulatory
Flexibility Act (RFA) generally requires
that federal agencies prepare an initial
regulatory flexibility analysis (IFRA) for
any proposed rule which may have a
significant impact on a substantial
number of small entities. EPA’s current
policy on RFA implementation requires
preparation of an IFRA whenever a
proposed rule may have any adverse
economic effect on any small business,
even when RFA would not require it.
IFRAs need not be encyclopedic;
however, their scope must be tailored to
the level of resources available for the
analysis, the quality and quantity of
available data, and the severity of the
rule’s anticipated impacts on small
entities. In the instant case, EPA Region
6 has few resources available for the
analysis, its data base is far from

complete, and the severity of
anticipated impacts is subject to
considerable question.

The facilities to be regulated under
the permits Region 6 proposes today are
classified as Major Group 13—0il and
Gas Extraction, SIC 1311 Crude
Petroleum and Natural Gas. In
accordance with Small Business
Administration regulations promulgated
at 49 FR 5024 (February 9, 1984),
businesses in that classification are
“small” if they employ no more than
500 employees and have a yearly gross
income of no more then 3,5 million
dollars. Because it has never issued a
general permit to the Coastal and
Stripper Subcategory facilities which
will be affected by today’s proposal and
thus has not been receiving reports from
them, Region 6 has ne information with
which it might base a reasonable
estimate of the number of small
businesses which may be affected to
some degree, Nevertheless, the number
may be significant.

Iz};en if it had an extensive historical
data base, EPA could not accurately
predict the consequences of the
proposed permits on small businesses in
the oil and gas industry because the
industry as a whole appears to be in a
major structural transition. There are
now more favorable economic
opportunities for overseas oil and gas
investments, and major oil and gas
operators appear to be abandoning
domestic exploration and development
in favor of overseas operations. This
suggests major operators will drill fewer
new wells in the States of Louisiana and
Texas, providing additional business
opportunities for smaller operators who
can obtain the necessary financing.
Whether or not development and
production of reserves in Louisiana and
Texas will continue at a pace
approaching historical rates (regardless
of the relatively minor effects the
proposed permits may have) remains to
be seen.

There are, moreover, significant
differences between the operations of
small and large operators in the oil and
gas industry. Because large operators
have greater access to capital, they have
historica&lly ltendec:l to :cquim an
operate the larger producing properties
until they become uneconomic. The
present economic climate has shortened
the date by which properties have
become uneconomic for large operators.
Smaller operators frequently operates
oil and gas properties at a profit when
larger operators cannot. The reason is
that larger operators have higher home
office overhead costs than smaller
operators. In the life of most oil fields,
there thus comes a time at which leases




60944 Federal Register / Vol. 57, No. 246 / Tuesday, December 22, 1992 / Notices

are transferred from to smaller wells subject to the permits will result In proposing these permits, Region 6
operators who are ca of operating  in earlier conveyances of leases from has moreover considered the increased

them at a profit despite large to small operators. Although some  costs that record keeping and reporting
roduction. This transfer of leases from  small businesses may have to shut in requirements may impose on the entire
Eirgc to smaller operators is currently older wells nearing the end of their regulated community, including small
occurring with increasing frequency in  production life, they will also have businesses. In an effort to reduce such

the United States. It is thus fair to
conclude that small businesses usually
tend to te older wells and fields in
which oil production has declined,
inclll;ding most Stripper Subcategory
we )

Paradoxically, the less oil (and
corresponding income) en oil well
produces, the more brine it ?
Wells ting the least profit are thus
generally responsible for a
disproportionately large share of the
environmental problems associated with
discharges of produced water. From an
overall ve, the costs of
existing discharges of produced water
will not, as shown earlier in this notice,
be si t, but it seems likely that
smaller operators, vis a vis
operators, will sustain relatively greater
economic impacts if the permits are
issued es proposed.

Most of the small businesses to be
regulated under the proposed permits
would incur the cost of complying with
the no discharge requirement whether
or not these permits were issued. The
proposed permits’ prohibition on
discharging produced water and
produced sand is largely based on
existing state water quality standards
and, for produced water, on state
regulat irements, which must be
comp. 'pm\lvciu]a\rx,nder State law. ?l‘: some
cases, i y in Louisiana, the
proposed permit requires the
elimination of water
discharges to intermsediete and saline
waters more quickly and universally
than required by the state regulations.
The permit will prohibit the discharge
of produced water up to 1% to 2
sooner than would be required of some
dischargers by the Louisiana produced
water regulations, potentially affecting
some small businesses adversely. As a
practical matter, some small businesses
will be unable to continue oil end gas
production from some existing wells
after the permits’ prohibitions on the
discharge of produced water to saline
surface waters becomes effective. As
pointed out earlier in this notice, the
exact point at which this loss of reserves
will occur depends on numerons
variebles, not the least of which is the
fluctusting of crude oil.

On an industry-wids basis, the
economic losses small businesses may
suffer from ceasing preduction at an
earlier date will probably be mitigated
by the fact that the modera!el{ increased
operating costs incurred for all existing

increased opportunity to obtain leases
on less mature fields at an earlier stage
of their uction, when they are more
rofitable to operate. It would not be

, however, to claim that every small
operator who has to shut in an existing
well will seek and obtain offsetting
production,

As stated previously in this fact sheet,
the no dlsch:ge limits for produced
water and produced sand are largely
based on state water quality standards
and regulatory requirements. In
addition, the prohibition on discharging

roduced water and sand from Coastal

ubcategory wells covered by these
permits is based on BAT. The CWA
provides EPA with little flexibility to
address the impacts that BAT limits
may have on small businesses. Pursuant
to CWA §§301 and 402 and EPA’s
implementing regulations, the Agency
must adopt and impose uniform BAT
effluent limitations on an industry-wide
basis after considering (1) the age of
equipment and facilities involved (2)
the process employed (3) the
engineering aspects of the application of
various types of control techniques, and
non-water quality related environmental
impacts (including energy
requirements). 40 CFR 125.3(d)(3). None
of these factors provides a rationale for
adopting less stringent or alternate BAT
effluent limitations on small entities.
Similarly, EPA must require compliance
with state water quality standards and
regulatory requirements in issuing
permits, regardless of whether the
discharger is a large or small entity. See
generally Arkansas v. Oklahoma,
u.s. 112 S. Ct. 1046 (1992). The
Region has not, therefore, considered
imposing different effluent limitations
on small and large entities.

As described here in this notice,
Region 8 considered a number of
alternative technologies, hoping one
might form the basis for effluent
limitations that ml?ht accomplish the
stated objectives of the CWA while
minimizing the economic impacts of the
garmiu on both small and large

usinesses. The proposed No Discharge
requirements are based on reinjection of
produced water and onshore disposal of
produced sand. These are the least
expensive of the alternative
technologies which effective in
accozlelishing the o ves of BAT
and allowing compliance of state water
quality stan
regulations.

and applicable state

costs, it has pared such requirements to
the ebsolute minimum necessary to

enforce these permits. For instance,
Region 6 is not proposing to require that
operators file notices of intent to be
covered; although, receipt of such
notices would provide EPA with a
means of tracking those entities subject
to the permit and avoid jurisdictional
disputes in potential enforcement
actions. Likewise, it is not proposing to
establish a manifest system to ensure
that produced water and sand is
actually disposed of in & manner
compliant with the permits. Region 6 is
only proposing to require that operators
report any discharge of a pollutant
subject to this permit within 24 hours.
Compliance with this reporting
mramem should not require
t ical skills beyond those possessad
by most small operators.
If the produced water discharge
rohibitions of these permits became
‘ederally enforceable 30 days after final
publication, impacts to small businesses
would probably be exacerbated. The
Region regards it unlikely that small
businesses could successfully compete
with the major oil companies in
obtaining currently inadequate injection
well capacity, particularly inasmuch &s
more acute demands for that capacity
could raise the price of injection.
Generally, it appears that the severity of
such ecenomic impacts is probably
directly related to the length of the
transition period, with longer periods
producing reduced impacts. Under the
administrative compliance order Region
6 intends to issue, the permits’
produced water discharge prohibition
will therefore become EPA-enforceable
30 days after final publication only for
those produced water discharges
already prohibited by state regulations
and for new wells. The thres ysar
transition period reflected by the draft
administrative order is the longest
Region 6 now regards reasonable and
consistent with Congressional policies
expressed in CWA.
ere is, of course, an alternative to
issuing any permit, i.e., EPA could fail
to propose or issue it. It does not appear
that this “‘no action” alternative is
practical in the instant matter. CWA
prohibits the discharge of produced
water end sand, or any other pollutant,
to surface waters of the United States in
the absence of an NPDES permit and the
oil and gas industry has been
discharging those pollutants in violation
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of the Act for a considerable period. As
a matter of policy, Region 6 has not
taken enforcement action on those
violations because the operators’ failure
to obtain the necessary permits has been
largely due to the Agency’s inability to
issue them, given its limited resources
and competing priorities. EPA is not,
however, the only entity entitled to
bring an action to enforce CWA. CWA
section 505 authorizes affected citizens
to bring a civil action against any
unpermitted discharger, seeking
injunctive relief and penalties, after
providing 60 day notice to the
discharger, the State in which the
discharge occurs, and EPA.

Historically, there have been foew
citizen enforcement actions against oil
and gas operators discharging to coastal
waters in Louisiana and Texas. In recent
months, however, a public interest
environmental organization in New
Orleans has provided notice to EPA
Region 6 that it will file suit against
identified oil and gas operators for
discharging produced water without an
NPDES permit. Region 6 understands
that one of the announced targets of the
proposed citizen suits ceased its
discharges and another has agreed to a
schedule for ceasing its coastal
produced water discharges. Spurred by
the possibility of such suits (and
increasingly stringent state regulatory
requirements), other oil and gas
operators have begun eliminating their
discharges of produced water, aven
where such actions are not required
under current state regulations.

Unless these permits are issued, EPA
expects the same organization to begin
challenging more and more operators,
and other public interest groups may
also commence citizen suits as public
concern over the adverse environmental
consequences of produced water
discharges increases. Neither EPA nor
any other entity can reliably predict
which of the many thousands of
Louisiana and Texas production
operations would become targets for
such citizen suits, a factor which might
well have a chilling effect on future
investment in the domestic oil and gas
industry. By accomplishing the goals of
such citizen suits on an industry-wide
basis in Louisiana and Texas, EPA’s
permits and administrative order will
probably eliminate the incentive for
such actions and the uncertainties they
pose for individual oil and gas
operators. \

In summary, these permits will have
some impact on a number of small
entities in the oil and gas production
industry. The permit requirements are,
however, necessary to comply with the
Clean Water Act, Louisiana and Texas

Water Quality Standards and other
appliceble State regulations. In only a
limited number of instances will
compliance with these-permits require
costs beyond those n to comply
with state law the state water quality
standards and other state regu?ations).
There is no alternative to the
prohibition on discharging produced
water and produced sand while
complying with applicable federal and
state statutes. The permits do, however,
keep reporting andpe record keeping
requirements to the absolute minimum
necessary for their enforcement,
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TABLE 1.—PERMIT REQUIREMENTS AND

TABLE 2.—AVERAGE PRODUCED WATER

STATUTORY Basis—Continued EFFLUENT CONCENTRATIONS *—Continued
Discharge and pemmit

condition Sedle Politant (ugh)

Produced Sand: RO 2 o rmaiisssiassssassy 160 pCin.

No dischamnge ............. g Selenium 34

La. WQ Sse. S s

Tx. WQ Stds. Zinc 1.080

A ved tom m monlioring

TABLE 2.—AVERAGE PRODUCED WATER

owt.oub.n"

EFFL CONCENTRATIONS * ) involving & 338
Study Update. Offshors Efluent izt g oA 120 oy 7o ww.m had been
Guidelines Comments Research Fund Concentration mmnmmmmwwmcw
Administered by Liskow and Lewis, oonnd (gl
TABLE 3.—RENJECTION COSTS FOR
TABLE 1 —PERMIT REQUIREMENTS AND  Antimony lg;“’ MODEL INJECTION WELLS
STATUTORY BasiS ‘““'a“ ": 54.410 [Reinjection Well Capacity (bbVday))
Benzene -
Dischasge and permit Basis Cadmium 3,000 | 8000 | 8,000
Copper
Pi - $0.38 $0.28 $0.21
'°~?°°" w‘m“"‘— ......... o Eznlbonzom ................................ & pap ozr| o2
La. Regs. Mercury 0.30 0.24
Tx. Regs. Nickel 1,100 (in 1991 doliars. From Kerr & Associates, per
ia. WQ Stds. Phenol 3,400 Avantl, July, 1902)
Tx. WQ Swuds. oo R I N RS S 132 pCW.
TABLE 4 —COSTS FOR MODEL OiL PRODUCTION FACILITIES
Smaibay’ |  greu
Gult-12+ o
Lame bay “m, marsh*
Labor $1,786,700 $192811 $96,306 $48,150
Equipment & Supplies 114,000 37 620 18,810 9,405
Workover 624,300 208,019 103,010 51,505
Total (18858) $2,507,000 $436,250 $218,125 $100,083
Total (19928) $4686,569 $233.284 $1i6,642
msu'o-&ugrmg‘_mdmmmmmmmmmmuwmwmm' e and Production Oy 1067,
wmmme&-wwunummuamd'mywu Q and 0.33 dor
“Small BeylLarge Mamh = V4 of Large Bay.

¢ Small Marsh = % of Smail Bay/Large Marsh.
(From Avanti, July, 1982)

TABLE 5.—BAT COST EFFECTIVENESS
SUMMARY FOR VARIOUS INDUSTRIES

Cost elfective-

Industry ness ypow)u

Aluminum FOMING ......ccoconoeeeecemeen $121
Battery Manufacturing .................... = 2
Can MaKING .....c....ccoirmsmmssereses w0
Coal MINING ... oooeccsimnnssscanraaness *0
Coll CORUNG oo 48
EIOCIONICE 1 1iccoiioesosessosssrossomsrinia i 404
Foundries 84
Metal Finlshing .o.....ccocccucuruennn ok, 12
Nonferrous Metals Forming ......... = 69

TABLE 5. —BAT CoST EFFECTIVENESS
SUMMARY FOR VARIOUS INDUSTRIES—

TABLE 5—BAT CosT EFFECTIVENESS
SUMMARY FOR VARIOUS INDUSTRIES—
Continued

Industry o {$/pound industry e it
ness Ness
equivalent) umm?’

Organic Chemicais (alr and water (in Louisiana).

T R e R I 5 14 (in Texas).
Pesticides 15 Produced Sand ..............c.iecemennn 7
i iamibai g o (AHl costs In 1981 3, Avantl, July, 1992)
La and Tx Coastal Oll and Gas

Proguced WEter ....................... 12 TBAT = TR, thewhore no mddkions! cost

TABLE 6. —COMPARISON OF PRODUCED WATER POLLUTANT CONCENTRATIONS WiTH LOUISIANA PRODUCED WATER REGULATIONS*

EMluvent concentration Louisiana
Pollutant "%ﬂm

Benzene (mg/) *255 14 0.0125
Ethyibenzens (mg/) *0.14 0.082 438
Toluene (mgh) *158 1.02 0475
Ol and Grease (mg/) 20 17 1%
Radium-226(pCW1) 132 120 80
Radium-228{pC¥n) *180 159 60
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TABLE 6.—COMPARISON OF PRODUCED WATER POLLUTANT CONCENTRATIONS WITH LOUISIANA PRODUCED WATER REGULATIONS *—
Continued

Effivent concentration Loulsiana
Mean Median m
Toxicity (To'dcky units) ©
Mysid Acute 83 12.3 1
Smopehoad Acute 3.7 586 1
221 483 1
Shoepshead Chronic 122 40 1

*All eifiuent data from LDEQ DMA's. Also see Table 2. Reguiation from LAC: 33,1X, 7.
'Mn-\ol.lvlml!ampb below detection imit, vaives assumed squal 10 zev0.
*Effivent toxicty data are survival values for chronic toxiclty and are LCCx values values for acute toxicity.

' TABLE 7-A.—COMPARISON OF MEAN PRODUCED WATER EFFLUENT CONCENTRATIONS AT EDGE OF ZID AND MIXING
ZONE WITH LOUISIANA WATER QUALITY STANDARDS 1

Follutant Effiuent conc. Conc. at ZID34 Conc. at MZ34
Marine acute
407 57(30) 54(27) 89
2550 380(191) 347(173) 2700
7 11( 10(5) 458
148 21(11 20{10) 44
12600 1750(827) 1680(835) 220
130 18(10) 18(9) 2.1
1100 153(81) 147(73) 75
1060 153(81) 147(73) 95
%45 133 (6.6)
%80 133 (6.8)

Uses mean produced waler poliutant concentration and mean chronic survival toxicities from LDEQ DMR's. Al values n except toxichty.
m;znm-nmm rate memmom&' l)'.b"

(MZ) = 7.5 mmwmog-dw using median rate).

using mean flow rate, concentration velues, in 2t ZID and MZ ware caiculsted using median dlechage

w:mmmu & mcnn“& median discha In order 10 be In with
m e., ) ““mdummwmmcnm rge rate) o compliance

TABLE 7-B.—COMPARISON OF MEDIAN PRODUCED WATER EFFLUENT CONCENTRATIONS AT EDGE OF ZID AND MinG
ZONE WITH LOUISIANA WATER QUALITY STANDARDS !

Louislana standards
Poliutant Effiuent conc. Conc. at ZID? Conc. at M2?
Marine acute Marine chronic Human health*

0.8 07 69 38 hbatoaiiepvettndasesse e
103 <] 2700 1370 125
29 28 458 10 b S AL A
12 1" 44 44 Sesivettoretisartbt bt baaian
7 3 220 85 e AR e R A
[+§} 09 2.1 [+ 01 Y RSO SRR ot
23 21 75 8.3 PRI R SO S e

54 49 580 280 50
11 10 95 88 A SR
s22 66 >

822 8.6
and median chronk MMLDEOM&MmuohWndWIMWy

dilution (ZID)=13.8 using median dnehnrp

TABLE 8. —COMPARISON OF PRODUCED WATER EFFLUENT CONCENTRATIONS WiTH TEXAS WATER QUALITY-BASED EFFLUENT

Limits !
Limits 4 Limits ®
Poiiutant Mean? 95 percentlie ®
Dally average Dally maxdmum Dailly average Dalty maximum
407 4,230 853 2,017 498 1,063
2,550 12,000 4,806 10,167 2,133 4512
L 510 138 287 6 139
7 779 677 1,432 S27 692
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TABLE 8.—COMPARISON OF PRODUCED WATER EFFLUENT CONCENTRATIONS WITH TEXAS WATER QUALITY-BASED EFFLUENT

LimiTs '—Continued
Limits 4 Umits ®
Pollutant Mean? 95 percentiie ?

Dally average Dally maxdmum Dally average Daity maximum

148 470 87 142 3 89

12,600 34,000 189 421 96 203
130 2,100 $0.58 1.2 %0.28 $0.54

1,100 2,100 179 378 88 183

k) 500 1,841 3,806 890 1,883

41 260 29 81 14 30

1,080 4,630 1,061 2,244 554 1172

All values in terms of

Al

2 Mean of all LDEQ values. Zoro used for values below detection.
395 percentlie of detected vaives.

“Limits calculated using median produced water discharpe rate.

S Limits caiculated using discharge rate.

meean produced water
SLimits based on human health Water Quality Standards.

TABLE 9.—COMPARISON OF PRODUCED
WATER EFFLUENT CONCENTRATIONS
WITH TEXAS HAZARDOUS METALS REGU-
LATION, 31 TAC 319

Mean' Regulation limits, mg/1
Poliutant Ds
o | Aver | G | G
898 | posits

Arsenic ....... 0.407 0.1 0.2 03
Barum ........ 544 1.0 20 4.0
Lead .......... 1286 0.5 1.0 15
Mercury ...... 0.13 0.005| 0.005 0.01

' Produced Water concentration values from Table 2.

Appendix A United States Environmental
Protection Agency Region 6—Administrative
Order

[Docket No. VI-{DNO}]

In the matter of NPDES General Permits for
Produced Water and Produced Sand
Discharges from the Oil and Gas Extraction
Point Source Category to Coastal Waters of
Louisiana and Texas; Proceedings Under
Section 308(a)(3), Clean Water Act [33 U.S.C.
1319(a)(3)], In re: NPDES Permit Nos.
LAG290000 and TXG290000

The following findings are made and order
issued pursuant to the authority vested in the
Administrator of the Environmental
Protection Agency (EPA) by section 309(a)(3)
of the Clean Water Act [hereinafter “the
Act”), 33 U.S.C. 1319(a)(3), and duly
delegated to the Regional Administrator,
Region 6, and duly redelegated to the
undersigned Director, Water Management
Division, Region 6. Failure to comply with
the interim requirements established in this
order constitutes a violation of this order and
the NPDES permits.

Findings
I

Pursuant to the authority of section
402(a)(1) of the Act, 33 U.S.C. 1342, Region
6 issued National Pollutant Discharge
Elimination System (NPDES) Permits Nos.
LAG290000 and TXG2980000 with an
effective date of [EFFECTIVE DATE]. These
permits prohibit the discharge of produced
water and produced sand derived from Oil
and Gas Point Source Category facilities to
“coastal” waters of Louisiana and Texas in
accordance with effluent limitations and
other conditions set forth in Parts [ and II of

these permits. Facilities covered by these
permits include those in the Coastal
Subcategory (40 CFR part 435, subpart D), the
Stripper Subcategory (40 CFR part 435,
subpart F) that discharge to "‘coastal” waters
of Louisiana and Texas, and the Offshore
Subcategory (40 CFR 435, subpart A) which
discharge to “‘coastal’ waters of Louisiana
and Texas.

I

Respondents herein are permittees subject
to General NPDES Permit Nos. LAG290000
and/or TXG290000 and who:

A. Currently discharge produced water
derived from an existing Coastal, Stripper or
Offshore Subcategory well or wells to
“coastal’’ waters of Texas, other than “inland
and fresh waters”, or

B. Currently discharge produced water
derived from an existing Coastal, Stripper or
Offshore Subcategory well or wells to
“‘coastal’’ waters of Louisiana, other than
“upland area waters",

C. Currently discharge produced water
derived from a Coastal Subcategory well or
wells located in Louisiana or Texas to waters
of the United States outside Louisiana or
Texas "‘coastal’ waters.

The term “waters of the United States” is
defined at 40 CFR 122.2. The term “coastal”
waters is defined in NPDES Permits
LAG290000 and TXG290000. The term
“inland and fresh waters" is defined in
NPDES Permit TXG290000. The term
“upland area waters" is defined in NPDES
Permit LAG290000. The term “existing”
means spudded prior to the effective date of
NPDES Permits LAG290000 and TXG290000.

m

To maintain oil and gas production and
comply with the permits’ prohibition on the
discharge of produced water, a significant
number of Respondents will have to reinject
their produced water. A lack of access to the
finite number of existing Class Il disposal
wells, state UIC permit writers, and drilling
contractors may cause non-compliance for a
significant number of Respondents. In
addition, time will be required for some
Respondents to reroute produced water
collection lines to transport the produced
water to injection wells.

v

Respondents may reasonably perform all
actions necessary to cease their discharges of
produced water within three years.

Order

Based on the foregoing FINDINGS, it is
Ordered that Respondents:

A. Fully comply with all conditions of
NPDES Permits Nos. LAG290000 and
TXG290000 except for their prohibitions on
the discharge of produced water and
requirements that all discharges of produced
water be reported within twenty-four hours.

B. Complete all activities necessary to
attain full and continuance compliance with
NPDES Permits No. LAG290000 and
TXG290000 as soon as possible, but in no
case longer than three (3) years from the
effective dates of said permits.

C. Operate and maintain all existing
pollution control equipment, including
existing oil/water separation equipment, in
such a manner as to minimize the discharge
of pollutants contained in produced water at
all times until such time as respondents
cease their discharges of produced water.

It is further Ordered that respondents
subject to NPDES Permit LAG290000 comply
at all times with Part I. Section B.1.d of said
permit, requiring that Respondents meet any
more stringent requirements contained in
Louisiana Water Quality Regulation, LAC:
33,1X,7.708.

The effactive date of this ORDER shall be
[EFFECTIVE DATE].

DATED:

Director, Water Management Division (6W).

NPDES General Permits for Produced Water
and Produced Sand Discharges From the Oil
and Gas Extraction Point Source Category to
Coastal Waters of Louisiana and Texas

Permit No. LAG290000, Permit No.
TXG290000.

In compliance with the provisions of the
Federal Water Pollution Control Act, as
amended (33 U.S.C. 1251 et seq: the "“Act"),
these permits prohibit the discharge of
produced water and produced sand derived
from Oil and Gas Point Source Category
facilities to "“coastal’ waters of Louisiana and
Texas, as described below, in accordance
with effluent limitations and other
conditions set forth in Parts I and I
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Facilities covered by these permits include
those in the Coastal Subcategory (40 CFR part
435, subpart D), the Stripper Subcategory (40
CFR part 435, subpart F) that dischargs to
“coastal" waters of Louisianas and Texas, end
the offshore Subcategory (40 CFR part 435,
subpart A} which discharge to “coastal”
waters of Louisiana and Texas.

These permits do not autherize di
from “new sources™ as defined in 40 CFR
122.2.

These permits, except for certain portions
listed in Part 1.B., shall became
affective and expire at midnight on
(Five years from effective date}.

Signed this day of , 1992
Director, Water Management Division, EPA,
Region 6.

Part1

Section A. General Permit Coverage and
Notification Requirements

1. Permittess covered

Permittees include:

(1) Operators of facilities in the Coastal
Subcategory (40 CFR part 435, subpart D)
located in Louisiana and Texas. Location of
a Coastal Subcategory facility is determined
by the location of the wellhead associated
with that facility.

(2) Operators of facilities in the Offshore
Subcategory (40 CFR part.435 subpart A) and
the Stripper subcategory (40 CFR part 435
subpart F) which discharge to "coastal”
waters of Louisiana or Texas.

(3) Persons who dispose of produced water
or produced sand for aperators of Coastal
Subcategory facilities located in Louisiana or
Texas,

(4) Persons whao dispose of pollutants to
“coastal” waters of Louisiana or Texas for
operators of Stripper or Offshore Subcategory
facilities.

2, Notification Requirements

Permittees covered by these permits are
automatically covered; a written notification
of intent to be covered by these permits is nat
required. Since these permits cover only
produced water and produced sand,
discharges of other waste waters from Coastal
Subcategory wells in these States must apply
to be covered by NPDES Permits LAG330000
or TXG330000.

Section B. General Permit Limits

1. Permit Conditions Applicable to
LAG290000

a. Prohibitions. Permittees shall not
discharge nor shall they cause or contribute
to the discharge of produced water and
produced sand.

b. Other requirements. All dischargers
wust comply with any more stringent
requirements contained in Louisiana Water
Quality Regulations, LAC: 33,IX,7.708.

2. Permit Conditions Applicable to
TXG290000

a. Prohibitions. Permittees shall not
discharge nor shall they cause or contribute

to the discharge of produced water or
producad sand.

Part Il (Applicahle to LAG280000 and
TXG280000)

Section A. General Conditions
1. Introduction

In accordance with the provisions of 40
CFR 122.41 et. seq., this permit incorporstes
by reference ALL conditions and
requirements applicabla to NPDES permits
set forth in the Clean Water Act, as amended
(hereinafter known as the “Act") as well as
all applicable EPA regulations.

2. Duty to Comply

The permittee must comply with all
conditions of this permit. Any permit non-
compliance constitutes a violation of the
Clean Water Act and is grounds for
enforcement action and/or for requiring a
permittee to apply for and obtein an
individual NPDES permit.

3. Permit Flexibility

This permit may be modified, revoked and
reissued, or terminated for cause, in
accordance with 40 CFR 122.62-84. Ths
filing for a permit modification, revocation
and reissuance, or termination, or a
notification of planned changes or
anticipated noncompliance, does not stay
any permit condition,

4. Property Rights

This permit does not convey any property
rights of any sort, or any exclusive privileges
nor does it euthorize any injury to private
property or any invesion of personal rights,
nor any infringement of Federal, State or
local laws or regulations.

5§, Duty To Provide Information

The permittee shall furnish to the Regional
Administrator, within a reasonable time, any
information which the Regional
Administrator may request to determine
whether cause exists for modifying, revoking
and reissuing, or terminating this permit, or
to determine compliance with this permit.
The permittee shall also furnish the Regional
Administrator, upon request, coples of
records required to be kept by this permit.

6. Criminal and Civil Liability

Except as provided in permit conditions on
“Bypassing” and “Upsets", nothing in this
permit shall be construed to relieve the
permittee from civil or criminal penalties for
noncompliance. Any false or materially
misleading representation or concealment of
information required to be reported by the
provisions of the permit, the Act or
applicable CFR regulations which avoids or
effectively defeats the regulatory purpose of
the Permit may subject the permittee to
criminal enforcement pursuant to 18 U.S.C.
1001.

7. Oil and Hazardous Substance Liability

Nothing in this permit shall be construed
to preclude the institution of any legal action
or relieve the permittee from any
responsibilities, liabilities, or penalties to
which the permittee may be subject under
section 311 of the Clean Water Act.

8. State Laws

Nothing in this permit shall be construed
to preclude the institution of any legal ection
or relieve the permittee from any
responsibilities, liabilities, or penalties
established pursuant to any applicable State
law or regulation under authority preserved
by section 510 of the Clean Water Act.

9. Severability

The provisions of this permit are severable,
and if any provision of this permit or the
application of any provision of this permit to
any circumstance is held invalid, the
application of such provision to other
circumstances, and the remainder of this
permit, shall not be affected thereby.

Section B. Proper Operation and
Maintenance

1. Need to Halt or Reduce Not a Defense

It shall not be a defense for a permittee in
an enforcement action that it would have
been necessary to halt or reduce the
permitted activity in order to maintain
compliance with the conditions of this
permit.

2. Duty to Mitigate

The permittee shall take all reasonable
steps to minimize or prevent any di
in violation of this permit which has a
reasonable likelihood of advarsely affecting
human health or the environment.

3. Proper Operation end Maintenance

The permittee shall at all times pm;arly
operate and maintain all facilities an

systems of treatment and control (and related
appurtenances) which are installed and used
by the permittee to achleve compliance with
the conditions of this permit. This provision
requires the operation of backup or auxiliary
facilities of similar systems which are
installed by a permitiee only when the
operation is necessary to achieve compliance
with the conditions of the permit.

4. Bypass of Facilities

a. Definitions. (1) “Bypass' means the
intentional diversion of waste streams from
any portion of a facility.

(2) “*Severe property damage’ means
substantial physical damage to property,
damage to the treatment facilities that causes
them to be inoperable, or substantial and
permanent loss of natural resources than can
reasonably be expected to occur in the
absence of bypass, Severe property damage
does not mean economic loss caused by
delays in production.

b. Notice. (1) Anticipated bypass. If the
permittee knows in advance of the need for
a bypass, it shall submit prior notice, if
possible at least ten days befors the date of
the bypass.

(2) Unenticipated bypass. The permittee
shall, within 24 hours, submit notice of an
unanticipated bypass as required in Part
I.D.2.

c. Prohibition of bypass. (1) Bypass is
prohibited, and the Regional Administrator
may take enforcement action against a
permittee for bypass, unless:

(a) Bypass was unavoidable to prevent loss
of life, personal injury or severe property
damage;
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(b) There were no feasible alternatives to
the bypass, such as the use of auxiliary
treatment facilities, retention of untreated
wastes, or maintenance during normal
periods of equipment downtime. This
condition is not satisfied if adequate back-up
equipment should have been installed in the
exercise of reasonable engineering judgment
to prevent aotx;pm which during
normal periods of equipment downtime or
preventive maintenance; and (c) The
permiftee submitted notices as required by
Part ILB.4.b. (2) The Regional Administrator
may approve an anticipated bypass, after
considering its adverse effects, if the Regional
Administrator determines that it will meet
three conditions listed at Part ILB.4.c.(1).

5. Upset Conditions

a. Definition, “Upset” means an
exceptional incident in which there is
unintentional and temporary noncompliance
with technology-based effluent limitations
because of factors beyond the reasonable
control of the permittee. An upset does not
include noncompliance to the extent caused
by operational error, improperly designed
facilities, inadequate facilities, lack of
preventive maintenance, or careless or
improper operation.

b. Effects of an upset. An upset constitutes
an affirmative defense of an action brought
for noncompliance with such technology-
based permit effluent limitations if the
requirements of Part I1.B.5.c. are met. No
determination made during administrative
review of claims that noncompliance was
caused by upset, and before an action for
noncompliance, is final administrative action
subject to judicial review.

c. Conditions necessary for a
demonstration of upset. The permittee who
wishes to establish the affirmative defense of
upset shall demonstrate, through properly
signed, contemporaneous logs, or other
relevant evidence that:

(1) An upset occurred and that the
permittee can identify the cause(s) of the
upset;

(2) The permitted facility was at the time
being properly operated;

(3) The permittee submitted notice of the
upset as required by Part ILD.2; and

(4) The permittee complied with Part
ILB.2.

d. Burden of Proof. In any enforcement
proceeding the permittee seeking to establish
the occurrence of an upset has the burden of
proof.

6. Removed Substances

Solids, sludges, filter backwash, or other
pollutants removed in the course of treatment
or control of waste waters shall be disposed
of in @ manner such as to prevent any
pollution from such materials from entering
waters of the United States.

Section C. Monitoring and Records

The permittee shall allow the Regional
Administrator, or an authorized
representative, upon the presentation of
credentials and other documents as may be
required by law to:

1. Enter upon the permittee premises
where & regulated facility or activity is
located or conducted, or where records must
be kept under the conditions of this permit;

2. Have access to and copy, at reasonable
times, those records that are kept to assure
compliance with the permit (i.e., zero
discharge). These records shall be kept for a
period of at least three years from the date
of sampling measurement or reporting and at
a specified shore-based site.

3. Inspect at reasonable times any facilities,
equipment (including monitoring and control
equipment), practices or operations regulated
or required under this permit; and

4. Sample or monitor at reasonable times,
for the purposes of assuring permit
compliance or as otherwise authorized by the
Act, any substances or parameters at any
location.

Section D, Reporting Requirements
1. Anticipated Noncompliance

The permittee shall give advance notice to
the Regional Administrator of any planned
changes in the permitted facility or activity
which may result in noncompliance with
permit requirements.

2. Twenty-Four Hour Reporting

The permittee shall report any
noncompliance with this permit, bypass or
upset. Any information shall be provided
orally within 24 hours from the time the
permittee becomes aware of the
circumstances. A written submission shall
also be provided within 5 days of the time
the permittee becomes aware of the
circumstances. The written submission shall
contain & description of the noncompliance
and its cause; the period of noncompliance,
including exact dates and times, and if the
noncompliance has not been corrected, the
anticipated time it is expected to continue;
and steps taken or plans to reduce, eliminate,
and prevent reoccurrence of the
noncompliance.

3. Other Information

Where the permittee becomes aware that it
failed to submit any relevant facts in any
report to the Regional Administrator, it shall
promptly submit such facts or information.

4. Changes in Discharges of Toxic Substances

The permittee shall notify the Regional
Administrator as soon as it knows or has
reason to believe:

a. That any activity has occurred or will
occur which would result in the discharge,
on a routine or frequent basis, or any toxic
pollutant which is not limited in the permit,
if that discharge will exceed the highest of
the “notification levels” described in 40 CFR
122.42(a)(1).

b. That any activity has occurred or will
occur which would result in any discharge,
on a non-routine or infrequent basis, of a
toxic pollutant which is not limited in the
permit, if that discharge will exceed the
highest of the “notification levels" described
in 40 CFR 122.42(a)(2).

5. Signatory Requirements

All reports, or information submitted to the
Regional Administrator shall be signed and
certified as follows:

a. For a corporation. By a responsible
corporate officer. For the purpose of this
section, a responsible corporate officer
means:

(1) A president, secretary, treasurer, or
vice-president of the corporation in charge of
a principle business function, or decision
making functions for the corporation, or

(2) The manager of one or more
manufacturing, production, or operating
facilities employing more than 250 persons
or having gross annual sales or expenditures
exceeding $25 million (in second-quarter
1980 dollars), if authority to sign documents
has been assigned or delegated to the
manager in accordance with corporate
procedurss.

b. For a partnership or sole proprietorship.
By a general partner or the proprietor,
respectively.

c. For a municipality, State, Federal or
other public agency. Either a principle
executive office or ranking elected official.
For purposes of this section, a principle
executive officer of a Federal agency
includes:

{1) The chief executive officer of the
agency, or

(2) A senior executive officer having
responsibility for the overall operations of a
principle geographic unit of the agency.

d. Alternatively, all reports required by the
permit and other information requested by
the Regional Administrator may be signed by
a person described above or by a duly
authorized representative only if:

(1) The authorization is made in writing by
a person described above;

(2) The authorization specifies either an
individual or a positive having responsibility
for the overall operation of the regulated
facility or activity, such as the position of
plant manager, operator of a well or oil field,
superintendent, or position of equivalent
responsibility, or an individual or position
having overall responsibility for
environmental matters for the company. A
duly authorized representative may thus be
either an individual or an individual
occupying a named position; and

(3) The written authorization is submitted
to the Regional Administrator.

e, Certification. Any person signing a
document under this section shall make the
following certification:

“I certify under penalty of law that this
document and all attachments were prepared
under my direction or supervision in
accordance with a system designed to assure
that qualified personnel properly gather and
evaluate the information submitted. Based on
my inquiry of the person or persons who
manage the system, or those persons directly
responsible for the gathering of the
information, the information submitted is, to
the best of my knowledge and belief, true,
accurate and complete. I am aware that there
are significant penalties for submitting false
information, including the possibility of fine
and imprisonment for knowing violations."

6. Availability of Reports

Except for applications, effluent data, and
other data specified in 40 CFR 122.7, any
information submitted pursuant to this
permit may be claimed confidential by the
submitter. If no claim is made at the time of
submission, information may be made
available to the public without further notice.




Federal Register / Vol. 57, No. 246 / Tuesday, December 22, 1992 / Notices

60951

Section E. Penalties for Violations of Permit
Conditions

1. Criminal

a. Negligent violations. The Act provides
that any person who negligently violates
permit conditions implementing sections
301, 302, 306, 307 or 308 of tha Act is subject
to a fine of not less than $2500 nor more than
$25,000 per day of violation, or by
imprisonment for not more than 1 year, or
both.

b. Knowing violations. The Act provides
that any person who knowingly violates
permit conditions implementing sections
301, 302, 306, 307 or 308 of the Act is subject
to a fine of not less than $5,000 per day of
violation nor more than $50,000 per day of
violation, or by imprisonment for not more
than 3 years, or both.

¢. Knowing endangerment. The Act
provides that any person who knowingly
violates permit conditions implementing
sections 301, 302, 306, 307 and 308 of the
Act and who knows at the time that he is
placing another person in imminent danger
of death or serious bodily injury is subject to
a fine of not more than $250,000, or by
Lx::prisonment for not more than 15 years, or

d. False statements. The Act provides that
any person who knowingly makes any false
material statement, representation, or
certification in any application, record,
report, plan, or other document filed or
required to be maintained under the Act or
who knowingly falsifies, tampers with, or
renders inaccurate, any monitoring device or
method required to be maintained under the
Act, shall upon conviction, be punished by
a fine of not more than $10,000 per day, or
by imprisonment for not more than 2 years,
or by both. If a conviction of a person is for
a violation corumitted after a first conviction
of such a person under this paragraph,
punishment shall be by a fine or not more
than $20,000 per day of violation, or by
imprisonment of not more than 4 years, or by
both (See section 309(c)(4) of the Clean Water
Act).

2. Civil Penalties

The Act provides that any person who
violates a permit condition implementing
sections 301, 302, 306, 307 or 308 of the Act
is subject to a civil penalty not to exceed
$25,000 per day for each violation.

3. Administrative Penalties

The Act provides that any person who
violates a permit condition implementing
sections 301, 302, 306, 307, 308, 318, or 405

of the Act is subject to a civil penalty not to
exceed $25,000 per day for each violation.

a. Class I penalty. Not to exceed $10,000
per violation nor shall the maximum amount
exceed $25,000.

b. Class Il penalty. Not to exceed $10,000
per day for each day during which the
violations continues nor shall the maximum
amount exceed $125,000.

Section F. Definitions

All definitions in section 502 of the Act
shall apply to this permit and are
incorporated herein by reference. Unless
otherwise specified in this permit, additional
definitions words or phrases used in this
permit are as follows:

1. "Act” meens the Clean Water Act (33
U.S.C. 1251 et seq.) as amended.

2. "Applicable effluent standards and
limitations’ means all state and Federal
Sifﬂuent standards end llmitt;dons to ::vlhich a

is subject under the Act, including,
bu%ted to, effluent limitations,
standards of performance, toxic effluent
standards and prohibitions, and pretreatment
standards,

3. “Applicable water quality standards"
means all water quality standards to which
a discharge is subject under the Act and
which have been (a) approved or permitted
to remain in effect by the Administrator
following submission to him/her, pursuant to
section 303(a) of the Act, or (b) promulgated
by the Administrator pursuant to section
303(b) or 303(c) of the Act.

4. “Bypass"’ means the intentional
diversion of waste streams from any portion
of a treatment facility.

5. "Coastal waters” are defined as waters
of the United States as defined at 40 CFR
122.2, located landward of the territorial
seas,

6. "Environmental Protection Agency"
means the U.S, Environmental Protection
Agency.

7. “Inland and fresh waters’ are defined in
Texas Statewide Rule 8(e) and include those
Texas waters that are not offshore or in
adjacent estuarine waters.

8. “National Pollutant Discharge
Elimination System’ means the national
program for issuing, revoking and reissuing,
terminating, monitoring and enforcing
permits, and imposing and enforcing
pretreatment requirements, under sections
307, 318, 402 and 405 of the Act.

9. “Produced sand” means sand and other

iculate matter from the producing
rmation and production piping (including
corrosion products), as well as source sand

and hydrofrac sand. Produced sand also
includes sludges generated by any chemical
polymer used in a produced water treatment
system.

10. “Produced water’’ means water and
particulate matter associated with oil and gas
producing formations. Produced water
includes small volumes of source water and
treatment chemicals that return to the surface
with the produced formation fluids and pass
through the produced water treating systems
currently used by many oil and gas operators.

11."Regional Administrator’ means the
Administrator of the U.S. Environmental
Protection Agency, Region 6.

12, “Severe property damage’’ means
substantial physical damage to pt?ileﬂy
damage to treatment facilities which causes
them to become inoperable, or substantial
and permanent loss of natural resources
which can reasonably be expected to occur
in the absence of bypass. Severe property
damage does not mean economic loss caused
by delays in production.

13. Territorial seas refers to ‘‘the belt of the
seas measured from the line of ordinary low
water along that portion of the coast which
is in direct contact with the open sea and the
line marking the seaward limit of inland
waters, and extending seaward a distance of
three miles.”

14, “‘Upland area waters” are defined in
Louisiana Water quality Regulation
LAC:33,X,7.708 and includes “any land not
normally inundated with water and that
would not, under normal circumstances, be
characterized as swamp or fresh,
intermediate, brackish or saline marsh".
“The land and water bottoms of all parishes
north of the nine parishes contiguous with
the Gulf of Mexico will be considered in toto
as upland areas.” Major deltaic passes of the
Mississippi River and the Atchafalyaya River,
including Wax Lake Outlet, below Morgan
City are not upland area waters for purposes
of this permit,

15. “Upset" means an exceptional incident
in which there is unintentional and
temporary noncompliance with technology-
based permit effluent limitations because of
factors beyond the reasonable control of the
permittee. An upset does not include
noncompliance to the extent caused by
operational error, improperly designed
treatment facilities, inadequate treatment
facilities, lack of preventive maintenance, or
careless or improper operation,
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