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EPA used the regulatory negotiation 
process in developing the requirements 
for reformulated gasoline. A 
supplemental notice of proposed 
rulemaking was published April 16,1992 
(57 FR 13416), which describes the 
consensus reached in that process on an 
outline for the reformulated gasoline 
program. The supplemental notice also 
describes the certification program for 
reformulated gasoline, the credits 
program for exceeding certain 
requirements, and the enforcement 
program, among other elements. A 
public hearing regarding the 
supplemental notice was held in 
Chicago, Illinois,' on June 9-10,1992. The 
comment period for the notice and 
supplemental notice closed on August
14,1992.2
II. The Governor’s Request

EPA received an application from the 
Hon. Ann W. Richards, Governor of the 
state of Texas, for the Dallas/Fort 
Worth ozone nonattainment area to be 
included in the reformulated gasoline 
program. Her application is set out in 
full below.
[State of Texas letterhead]
June 11,1992.
Mr. William K. Reilly,
Administrator,
U.S. Environmental Protection Agency, 401 M 

Street, SW., Washington, DC 20460.
Dear Mr. Reilly: In accordance with Section 

211(k), (6)(A) of the Federal Clean Air Act, I 
request that, beginning January 1,1995, the 
prohibition applying to the sale of 
conventional gasoline be extended to the 
Dallas/Ft. Worth ozone nonattainment area; 
which includes Dallas, Denton, Collin, and 
Tarrant Counties. The Texas Air Control 
Board passed a resolution on May 8,1992, 
requesting that I apply to you to require the 
use of reformulated gasoline in these 
counties.

The North Central Texas Council of 
Governments, the designated Metropolitan 
Planning Organization for the Dallas/Fort 
Worth area, has favorably considered the use 
of reformulated gasoline for the purpose of 
further reducing the production of ozone in 
that area. The contact person for the 
implementation of the reformulated gasoline 
program is: Russell Baier, Director, Mobile 
Source Division, Texas Air Control Board,
Air Quality Planning Annex, 12118 North IH- 
35, Park 35 Technology Center, Building A, 
Austin, Texas 78753, (512) 908-1483, Fax:
(512) 908-1500.

Sincerely,
Ann W Richards,
Governor
CC:
Mr B. J. Wynne, III, Regional Administrator,

U.S.E.P.A., Region 6, Dallas 
Mr. William R. Campbell, Executive Director,

Texas Air Control Board

2 See 57 FR 31165 (July 14,1992).

III. Action
Pursuant to the governor’s letter and 

the provisions of section 211(k)(6), the 
prohibitions of subsection 211(k)(5) will 
be applied to the Dallas/Fort Worth 
ozone nonattainment area beginning 
January 1,1995 (unless delayed, as 
provided above). This area is classified 
as a moderate ozone nonattainment 
area.3

The application of the prohibitions to 
the Dallas/Fort Worth area cannot take 
effect any earlier than January 1,1995 
under section 211(k)(5) and cannot take 
effect any later than January 1,1995, 
under section 211(k)(6)(A), unless the 
Administrator extends the effective date 
by rule under section 211(k)(6)(B).

Dated: September 30,1992.
William K. Reilly,
A dministrator.
[FR Doc. 92-24526 Filed 10-7-92; 8:45 am) 
B ILU N G  CO DE 6560-50-M

GENERAL SERVICES 
ADMINISTRATION

41 CFR Part 101-16 

[FPMR Temp. Reg. D-75 Supp. 1]

Governmentwide Real Property Asset 
Management

a g e n c y : Office of Governmentwide Real 
Property Policy, GSA. 
a c t i o n : Temporary regulation.

SUMMARY: This supplement to FPMR 
Temporary Regulation D-75 extends the 
expiration date to September 30,1993. 
FPMR Temporary Regulation D-75 
implements Executive Order 12411, of 
March 29,1983, and Executive Order 
12512, of April 29,1985.

This regulation provides broad 
guidance in the planning, acquisition, 
management and disposal of real 
property and is not designed to supplant 
existing agency regulation. Rather, it 
serves as a general guide for asset 
management and provides the tools to 
maximize economy and efficiency 
within the Federal community, ensures 
the protection and maintenance of the 
Federal Government’s assets, supports 
individual agency program goals, and 
ensures a unified Federal approach to 
real property asset management.
DATES: E ffective date: This regulation is 
effective October 1,1992.

Expiration D ate: This regulation 
expires September 30,1993. ,
FOR FURTHER INFORMATION CONTACT: 
James M. Cayce, Acting Director, Office

■* See 56 FR 56835 (November 6,1991).

of Governmentwide Real Property 
Policy (202-501-0507).
SUPPLEMENTARY INFORMATION: GSA has 
determined that this rule is not a major 
rule for the purposes of E .0 .12291 of 
February 17,1981, because it is not 
likely to result in an annual effect on the 
economy of $100 million or more; a 
major increase in costs to consumers or 
others; or significant adverse effects. 
Therefore, a Regulatory Impact Analysis 
has not been prepared. GSA has based 
all administrative decisions underlying 
this rule on adequate information 
concerning the need for, and the 
consequences of this rule; has 
determined that the potential benefits to 
society from this rule outweigh the 
potential costs and has maximized the 
net benefits; and has chosen the 
alternative approach involving the least 
net cost to society.

Regulatory Flexibility Act

The General Services Administration 
has determined that this rule will not 
have a significant economic impact on a 
substantia] number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.).

List of Subjects in 41 CFR Part 101-16

Federal real property asset 
management.

GSA’s authority for issuing this 
temporary regulation is contained in 
Executive Order 12411, Executive Order 
12512 and in the Federal Property and 
Administrative Services Act of 1949 
amended (40 U.S.C. 486(c)).

In 41 CFR chapter 101, this temporary 
regulation is added in the appendix at 
the end of subchapter D.

Dated: September 14,1992.

Federal Property Management 
Regulations Temporary Regulation D-75 
Supplement 1

To: Heads of Federal agencies.
Subject: Governmentwide Real 

Property Asset Management.
1. Purpose. This supplement extends 

the expiration date of FPMR Temporary 
Regulation D-75.

2. E ffective date. October 1,1992.
3. Expiration date. This supplement 

expires September 30,1993.
4. Explanation o f change. The 

expiration date of FPMR Temporary 
Regulation D-75 is revised to September
30,1993.
Richard G. Austin,
Administrator o f General Services.
[FR Doc. 92-24380 Filed 10-7-92; 8:45 am) 
B ILU N G  CO DE 6820-34-M
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FEDERAL MARITIME COMMISSION 

46 CFR Parts 514 and 581 

[Docket No. 92-21]

Amendments to Service Contracts

a g e n c y : Federal Maritime Commission. 
a c t i o n : Final rule.

Su m m a r y : The Federal Maritime 
Commission amends its regulations in 
parts 514 and 581 to allow the parties to 
a filed service contract to amend the 
contract’s “essential terms.” The intent 
of this amendment is to create a more 
flexible service contract system in order 
to benefit carriers, U.S. shippers and 
consumers. Similarly situated shippers 
who had previously accessed the 
contract have the option of either 
continuing under the original contract or 
accessing the amended terms. Similarly 
situated shippers who had not 
previously accessed the contract may 
access the amended contract, in which 
case the shippers’ minimum cargo 
volume obligation must be pro-rated 
according to the duration of the 
amended contract.
EFFECTIVE DATE: October 8,1992.
FOR FURTHER INFORMATION CONTACT:

Robert D. Bourgoin, General Counsel, 
Federal Maritime Commission, 800 
North Capitol Street, NW., 
Washington, DC 20573, (202) 523-5740. 

Bryant L. VanBrakle, Director, Bureau of 
Tariffs, Certification and Licensing, 
Federal Maritime Commission, 800 
North Capitol Street, NW., 
Washington, DC 20573, (202) 523-5796. 

SUPPLEMENTARY INFORMATION:

Background
By a Notice of Proposed Rulemaking 

(“NPR”) published in the Federal 
Register on May 4,1992 (57 FR 19,102), 
the Federal Maritime Commission 
(“FMC” or “Commission”) proposed to 
amend its regulations to allow the 
parties to a filed service contract to 
amend the contract’s “essential terms.” 
Section 3(21) of the Shipping Act of 1984 
("1984 Act”) defines a service contract 
as * * *

* * * a contract between a shipper and an 
ocean common carrier or conference in which 
the shipper makes a commitment to provide a 
certain minimum quantity of cargo over a 
fixed time period, and the ocean common 
carrier or conference commits to a certain 
rate or rate schedule as well as a defined 
service level—such as, assured space, transit 
time, port rotation, or similar service features; 
the contract may also specify provisions in 
the even* of nonperformance on the part of 
either party.

46 U.S.C. app. 1702(21). Section 8(c) of 
the 1984 Act requires that * * *

* * * each (service] contract * * * shall be 
filed confidentially with the Commission, and 
at the same time, a concise statement of its 
essential terms shall be filed withthe 
Commission and made available to the 
general public in tariff format, and those 
essential terms shall be available to all 
shippers similarly situated. The essential 
terms shall include—

(1) the origin and destination port ranges in 
the case of port-to-port movements, and the 
origin and destination geographic areas in the 
case of through intermodal movements;

(2) the commodity or commodities 
involved;

(3) the minimum volume;
(4) the line-haul rate;
(5) the duration;
(6) service commitments; and
(7) the liquidated damages for 

nonperformance, if any.

Id  1707(c)
The NPR noted that the Commission’s 

service contract regulations already 
permit contract parties to change a 
contract’s essential terms, once filed, in 
two ways. First, the parties may make 
retroactive corrections of clerical or 
administrative errors through a specified 
procedure: The request for permission to 
correct must be filed with the 
Commission within forty-five days of 
the contract’s original filing; the filing 
party must submit an affidavit 
describing the circumstances that gave 
rise to the error; the other contract party 
must submit a statement concurring in 
the request for correction; and the 
access rights of similarly situated 
shippers are protected. 46 CFR 581.7(b). 
Second, contract signatories can provide 
for substantive modifications of the 
contract’s essential terms through 
contingency clauses. Id  581.5(a)(3)(viii). 
Similarly situated shippers have a right 
to access the contingency clauses as 
well as the basic essential terms, and 
the Commission has prescribed a 
procedure whereby similarly situated 
shippers are informed of changes in a 
service contract as a result of an 
activated contingency clause. Id  
581.6(b)(5).

Otherwise, however, the FMC’s 
regulations presently provide that “(t)he 
essential terms originally set forth in a 
service contract may not be amended 
* * 46 CFR 581.7(a). The NPR
recounted the history of this restriction 
as dating to November, 1984, when the 
Commission published final rules 
implementing the new service contract 
provisions of the 1984 Act. Service 
Contracts; Loyalty Contracts; and  
Publishing and Filing o f Tariffs by  
Common C arriers in the Foreign 
Com m erce o f  the United 
States,____F.M.C______ _ 22 S.R.R. 1414

(1984). The Commission believed the 
restriction was necessary to prevent 
unfairness to similarly situated shippers. 
Id. at 1432. The prohibition was carried 
forward in subsequent rule revisions.
Service Contracts,______F.M.C_______ _
24 S.R.R. 277, 300 (1987).

The NPR then pointed out that the 
Commission’s concerns in 1984 about 
potential unfairness, when service 
contracts were a new concept in ocean 
transportation, may not have been borne 
out by actual shipper experience in 
subsequent years. It noted that when the 
FMC surveyed shippers about the new 
Shipping Act during the preparation of 
its report in 1989 to the Advisory 
Commission on Conferences and Ocean 
Shipping, permitting service contracts to 
be amendable was identified by 
shippers as the most important change 
they would like to see in the 
Commission’s regulation of service 
contracts. Further, the NPR stated, the 
Commission’s own experience with 
service contracts has been that very few 
contracts are “me-too’d” by outside 
shippers, which calls into question 
whether the benefits of the present no
amendment regulation justify removal of 
a right freely held by contract parties at 
common law. The NPR also 
acknowledged that the original concern 
that amending service contracts might 
leave shippers unable to take advantage 
of an amended contract did not take into 
account the possibility that some 
shippers who had been unable to "me- 
too” an original contract might be able 
to “me-too” the contract as amended.

The NPR stated that the proposed rule 
was drafted to accommodate the desire 
for greater flexibility under service 
contracts with the statutory prerogatives 
of similarly situated shippers. 
Corresponding to the procedure already 
in place for corrections of administrative 
or clerical errors, shippers who have 
accessed a service contract would have 
the choice of continuing under their 
original "me-too” contracts or electing to 
amend their contracts in the same way 
as the basic contract parties. To protect 
shippers who were unable to meet the 
original essential terms of a service 
contract, but could meet the terms as 
modified, the proposed rule further 
provided that the essential terms of an 
“amended service contract” as well as 
an “initial service contract” would be 
made available to all other shippers or 
shippers’ associations similarly situated. 
The proposed rule also made technical 
changes to reflect the redesignation of 
the former Bureau of Domestic 
Regulation as the Bureau of Tariffs, 
Certification and Licensing.
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In addition, the NPR solicited 
comments on four other issues raised by 
the proposal to permit amendments to 
the essential terms of a service contract:

1. Should the ability to amend be 
limited to only certain essential terms 
[e.g., volume, origin and destination 
points) but not others [e.g., rates)?

2. Should the ability to amend a 
contract be limited in time, e.g., only 
during the first half of the contract's 
period, or within 60 days of its filing 
with the Commission?

3. What term should the shipper 
accessing an amended contract receive: 
The full original contract term, or only 
the time remaining?

4. Could and should the Commission 
require that the filing of amendments to 
a service contract be accompanied by a 
statement of the reason for the 
amendments?
Commenters desiring a particular result 
in these or other related áreas were 
requested to include suggested rule 
language.
Summary of Comments
A. Supporting Comments

Comments in support of the proposed 
rule were filed by a number of shippers 
and shipper organizations—The 
Agriculture Ocean Transport Coalition 
("AgOTC”); the American Institute for 
Shippers Associations, Inc. ("AISA"); 
the American Paper Institute ("API”); 
Cargill, Incorporated; ConAgra, Inc.; 
Coming Incorporated; ELI. du Pont de 
Nemours and Company ("Du Pont"); 
Hiram Walker & Sons, Inc.; the National 
Industrial Traffic League (“NTT 
League”); Weyerhauser Paper Company; 
and Union Camp Corporation—one 
carrier, Orient Overseas Container Line, 
Ltd. ("OOCL”), and the U.S. Department 
of Transportation ("DOT”).

These commenters argue that the 
NPR’s reference to the common law of 
contracts, whereby parties are free to 
amend a contract as long as it remains 
executory, was appropriate and should 
guide the Commission’s regulation of 
service contracts. They cite in this 
regard the provision of section 8(c) of 
the 1984 Act that gives exclusive 
jurisdiction over breach of service 
contract disputes to common law courts. 
In general, they argue that shippers 
should be able to restructure their 
service contracts when business 
conditions change or new opportunities 
arise.1 DOT states:

1 The same themes are sounded by OOCL, which 
states that service contracts should be brought 
"more into tine as true contracts’* and that "shippers 
and carriers should have greater commercial 
flexibility between themselves.“ Comments at Z

Within the confines of the Shipping Act of 
1984, the Commission’s proposal would allow 
contracting parties more of the freedom to 
modify their bargain that exists in other 
industries, while maintaining the statutory 
protection now mandated for similarly 
situated shippers. The new rule, in other 
words, embodies the approach to statutory 
administration that is most consistent with 
sound public policy: it implemtuRs ongoing 
legal requirements in a manner that 
minimizes regulatory burdens.

Comments at 2. Union Camp similarly 
views the proposed rule as giving 
service contract parties the maximum 
freedom possible under current law:

Until such time as the proper contracting 
environment is created by Shipping Act 
amendments to limit conference antitrust 
immunity pertaining to service contracts and 
exempt contracts and exempt contracts from 
FMC jurisdiction, the Proposed Rule would 
bring contracts as close as regulatory change 
can to that environment

Comments at 3.2 ConAgra argues that 
any concerns about discrimination are 
not well-founded:

In the unlikely event that the freedom to 
amend service contracts is abused so as to 
discriminate against similarly situated 
shippers, that will become readily apparent 
and the Commission will be able to deal with 
it.

However, the freedom to amend service 
contracts should not be denied to shippers 
and carriers on the basis of the mere 
supposition that it might result in abuse, 
particularly when the shippers who are the 
supposed beneficiaries of the present 
prohibition are so overwhelmingly in favor of 
the right to amend service contracts.

Comments at 4-5.®
On the four related issues posed by 

the NPR, these commenters all oppose 
any restrictions on the essential terms 
eligible for amendment. API argues that 
“the ability to amend should not be 
limited to only certain essential terms, 
but rather, should extend to any and all 
aspects of a contract to which the 
parties mutually agree should be 
changed.” Comments at 3 (emphasis in 
original).4 Du Pont asserts that

2 Union Camp is a leading manufacturer and 
export«- of p a p «  packaging chemicals and building 
products. It states that in 1990 it shipped roughly 
20,000 TEU’s of containerized cargo to virtually alt 
major world markets, and that over forty percent of 
its containerized exports move undeT service 
contracts. Comments at 1.

a ConAgra states that it is “a diversified 
agribusiness enterprise operating across the entire 
food chain.” Comments at Z  Its various divisions 
and subsidiaries conduct extensive trade in 
agricultural commodities and foodstuffs all over the 
world. ID. at 2-4.

4 API states that it is the national organization of 
the pulp, paper and paper bond industry, consisting 
of approximately 175 manufacturers who are 
substantial users of ocean common carriers in 
international transportation.

“flexibility to meet customer demands is 
of utmost importance * * *
Comments at 1. Similarly, this group 
opposes any limits on when an essential 
term can be amended, urging that the 
Commission simply follow the common 
law rule noted in the NPR, i.e., 
amendments should be permissible as 
long as the contract remains executory.

The question of what term should be 
available to a shipper "me-tooing” an 
amended contract caused some division. 
AgOTC 5 and API argue that outside 
shippers should not have a right to 
access an amended contract at all, 
because this would discourage 
amendments; under this approach, the 
statutory "me-too”right would apply 
only to original contracts, AgOTC 
Comments at 4; API Comments at 5. A 
few others would leave this matter up to 
the accessing shipper and the carrier to 
settle as they see fit (Union Camp,
Hiram Walker and AISA #). Most 
contend that allowing the accessing 
shipper only the term remaining on the 
contract is "the fair approach." Du Pont 
Comments at 2. NIT League submits that 
“[t)o provide a [me-too] party with a 
term equal to the full original contract 
term would be an impermissible 
extension of the original contract term." 
Comments at 5. The possibility that the 
contract term itself may be the amended 
essential term accessed by an outside 
shipper was recognized only by DOT:

* * * DOT submits that the time for 
performance should be treated identically to 
other contract terms, such as rates and 
service commitments. * * * Shippers who are 
similarly situated to the amended contract 
and who are not already participating in a 
“me too" arrangement would have their 
section 8fc) rights ensured if they are given 
the opportunity to avail themselves of the 
terms as subsequently modified, including the 
time allowed for performance by the 
amendments. In other words, regardless of 
whether new contracts expand, contract, or 
retain the time for performance contained in

6 AgOTC states that it is "a coalition comprised 
o f individual companies, cooperatives, shipper 
associations and national and regional associations 
involved in the ocean transportation of farm, food, 
fiber and forest products.” Comments at 1.

* AISA interpreted the NPR as requesting 
comments on whether, once a service contract is 
amended, similarly situated shippers should be able 
to (3) access the contract for a new full original term 
commencing from the date the contract has been 
“me-too’d’*,* (2) access the contract retroactively fo r. 
a full term commencing from the original 
commencement date; or (3) access the contract for 
w h atev« term is remaining. AISA favors both (2) 
and (3). Comments at 6-7. However, only ( ! )  and {3) 
were contemplated by the NPR. which meant to 
avoid retroactive amendments. Another 
complication is that the NPR and most commenting 
parties, including AISA, overlooked the possibility 
that the contract term itself may be the subject of 
amendment. See discussion of DOT Comments in 
the text infro.
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an original contract, it is that expanded, 
contracted, or continued amount of time to 
which these shippers are entitled.

Comments at 3.
Lastly, these commenters 

unanimously oppose any requirement 
that the filing of amendments to a 
service contract be accompanied by a 
statement of the reasons for the 
amendments. Union Camp argues:

The reason an amendment is required 
could be the result of highly confidential 
corporate tactical or strategic planning. 
Requiring public disclosure of those plans 
could diminish the attractiveness of a 
business opportunity or investment. Trading 
off a contract amendment for confidentiality 
of reasoning would, in effect, produce the 
same result as no ability to amend at all.

Comments at 4. ConAgra makes a 
related point:

As long as the terms of the amended 
contract are facially lawful, an explanation of 
the business reason for their adoption is 
unnecessary and, indeed, irrelevant to the 
Commission’s exercise of its regulatory 
responsibilities. In the event that the terms of 
any particular contract should be so unusual 
as to warrant explanation, the Commission 
can request it informally or, if it should 
become necessary, by more formal means. 
However, the amendment process should not 
be burdened by a requirement for 
explanation of every amendment when such 
explanation will be totally unnecessary in 
almost every instance.

Comments at 6.

B. Opposing comments
Commenters opposed to the proposed 

rule include the North Europe-USA Rate 
Agreement and the USA-North Europe 
Rate Agreement (“North Europe 
Conferences"); 7 the Trans-Pacific 
Freight Conference of Japan and the 
Japan-Atlantic and Gulf Freight 
Conference (“Japan Conferences”); 8 
Crowley Maritime Corporation; and a 
large group of conferences headed by 
the Asia North America Eastbound Rate 
Agreement (“ANERA et al.").9 The

7 Sea-Land Service, Inc., a-member of these 
conferences, did not join in their comments. Sea- 
Land filed its own comments, which fail into the 
group suggesting an alternative final rule, infra.

8 Again, except Sea-Land.
9 The other conferences included the “8900 

Lines”; Israel Trade Conference; Mediterranean 
North Pacific Coast Freight Conference; South 
Europe/U.S.A. Freight Conference; United States/ 
East Africa Conference; United States/South Africa 
Conference; and the U.S. Atlantic & Gulf Western 
Mediterranean Conference.

Sea-Land. OOCL and American President Lines 
(“APL"), which are members of some of these 
conferences, did not participate in their comments. 
OOCL, as already described, offered general 
support of thè proposed rule. APL submitted 
comments suggesting a rule similar to Sea-Land's.

National Customs Brokers and Freight 
Forwarders Association of America 
“(NCBFFAA”) also filed opposing 
comments.

In general, these commenters submit 
that the Commission’s decision in 1984 
not to permit prospective amendment to 
service contsacts—other than through 
the contingency clause procedure—was 
correct and should not be reversed. The 
North Europe Conferences argue that 
the proposed rule is contrary to the 
letter and intent of section 8(c) of the 
1984 Act and is therefore legally 
impermissible. They point to the 
statute’s references to the shipper’s 
“commitment” to provide “a certain 
minimum quantity" of cargo "over a 
fixed time period,” the “certain rate" 
promised in exchange by the carrier, 
and the right of similarly situated 
shippers to access “those essential 
terms." A free right to amend is 
characterized as inconsistent with this 
statutory scheme. Comments at 16-18. 
The opposing commenters also contend 
that the NPR was incorrect in suggesting 
that service contracts should be treated 
as common law contracts. Crowley 
argues:

The rules of common carriage, not common 
law contract principles, form the touchstone 
of FMC regulation. Those rules impose 
restrictions ort carriers and shippers to inhibit 
large shippers from turning their leverage 
over the market for transportation into a 
monopoly over the market for the goods they 
sell. Service contracts were not intended to 
create a path around basic common carrier 
requirements. The statute requires that 
essential shipping terms be published, as in 
regular tariff-based carriage, and that those 
terms be available to similarly situated 
shippers. This is a fundamental tenet of 
common carriage.

Comments at 3; see also Comments of 
North Europe Conferences at 18-20.

The opposing commenters further 
argue that allowing amendments would 
undermine the commercial stability 
provided by the service contract system, 
and would frustrate shippers’ ability to 
“me-too" service contracts. ANERA et 
al. state:

Shippers and carriers enter into service 
contracts to ensure a certain amount of 
stability with regard to rates, service and 
cargo levels. Once contracts are entered into, 
carriers are assured a certain amount of 
cargo on specified routes and shippers are 
assured a certain level of service at specified 
rates. This knowledge allows both carriers 
and shippers to plan their businesses more 
effectively and efficiently, thereby adding to 
stability in the'marketplace. This stability, in 
turn, forms the cushion that continues to 
ensure the tremendous number of service and 
competitive options that exist in ocean 
commerce * * * .

Allowing amendments to service contracts 
would undermine that stability, thereby

removing many of the benefits of service 
contracts. Frequent adjustments to minimum 
cargo quantity commitments, geographic 
scopes, rates or carrier service levels would 
be disruptive to carrier and shipper stability.
If amendments were allowed, there would be 
constant pressure from one party or the other 
to amend the contract to adjust to the ebbs 
and flows which occur in the market.

Comments at 3-4. Other commenters are 
more specific about which party would 
be causing such “constant pressure.” 
Crowley predicts that the practical 
effect of the proposed rule “would be to 
allow shippers to coerce ever increasing, 
after-the-fact discounts out of carriers. 
Initial contracts would be meaningless, 
illusory commitments on the shippers’ 
part * * *.” Comments at 1.

These Commenters offer examples 
intending to show how allowing 
amendments would work unfairness to 
original shippers, carriers and especially 
"me-too” shippers. The North Europe 
Conferences assume a service contract 
with a 500-TEU volume requirement and 
a duration of one calendar year. If the 
contract was amended on December 1 to 
provide for a 450-TEU volume 
requirement, they say, the original 
shipper * * *

* * * and any similarly situated shippers 
accessing the original contract, would have 
12 months in which to meet that commitment 
whereas similarly situated shippers who had 
not accessed the original commitment would 
have the right to access the amended one 
and, if so, be required to meet the new 450 
TEU minimum volume requirement in one 
month. Likewise, vyere the contract amended 
on December 1st by extending its duration for 
one month, shipper parties to the contract 
originally filed would have 13 months in 
which to ship 500 TEUs and similarly situated 
shippers not having accessed that contract 
would have the right to access the amended 
version and, if so, be required to ship 500 
TEUs in two months.

Comments at 14.10 ANERA et al. 
describe circumstances in which 
problems could be present even if the 
shipper’s obligation was prorated:

Assume Shipper A has a two year contract 
beginning January 1,1992 and terminating 
December 31,1993. Shipper A’s [volume 
obligation] is 2400 [forty-foot equivalent units 
(“FEU’s”)]. Four months before the contract 
expires, Shipper A and the conference or 
carrier agree to amend the contract by 
reducing the rates to reflect changes in the 
market and increased efficiencies that have 
occurred over the last year and a half. Due to 
the amendment, during the last four months, 
Shipper A is able to ship its remaining cargo 
at rates which are $200 below the original

10 The North Europe Conferences’ comments 
above assume that a shipper accessing only the 
remaining term of an amended contract would not 
have its volume obligation pro-rated. The proposed 
rule did not explicitly cover that point.
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rates. Shipper B accesses the contract for the 
remaining term, i.e., four months. The 
[volume obligation] is prorated, so Shipper B 
is obligated to 9hip 400 FEUs in four months 
at the reduced rate. This result is unfair to 
Shipper A because Shipper B never had the 
volume to justify Shipper A*s original reduced 
rates. * * * The conference or carrier also 
suffers because it is forced to provide service 
at reduced rates to a shipper without 
sufficient volume to create economies of 
scale.

Comments at 10.
Two other arguments made by the 

opposing commenters are that the 
proposed rule is unnecessary, because 
the flexibility to make necessary 
changes in an existing contract is 
already provided by the present 
regulation allowing contingency clauses 
and because unforeseen changes can be 
accommodated by execution of a new 
contract, and that it would be extremely 
difficult for potential '‘me-too** shippers 
to continually monitor the service 
contracts of interest to them.
C. Comments Offering Qualified 
Support

A third group of commenters indicates 
support for—or at least acceptance of— 
a right to amend service contracts, 
subject to certain qualifications. These 
include Sea-Land, APL, the American 
Import Shippers Association, the 
Transpacific Westbound Rate 
Agreement ("TWRA”),11 Han jin 
Shipping Co., Ltd., Tropical Shipping 
and Construction Co., Ltd., and a group 
of conferences serving South America, 
Central America and the Caribbean area 
("Latin America Conferences”}.12 These 
commenters oppose amendments to 
contract terms governing rates and 
volume. Most would also bar 
amendments to contract duration and 
liquidated damages. This group would 
support (or at least accept) a final rule 
allowing amendments to terms 
governing origin and destination port 
ranges or geographic areas and the 
commodities involved, although TWRA 
cautions that “core commodity 
coverage” (Comments at 1} should not

11 Except Sea-Land.
12 Venezuelan Maritime Association; Atlantic 

and Gulf/West Coast South America Conference; 
United States/Central America Liner Association; 
Central America Discussion Agreement; United 
States Atlantic & Gulf/Hispaniola Steamship 
Freight Associatimi; Hispaniola Discussion 
Agreement; United States Atlantic Gulf/ 
Southeastern Caribbean Steamship Freight 
Association; Southeastern Caribbean Discussion 
Agreement; Jamaica Discussion Agreement: United 
States/Panama Freight Association; PANAM 
Discussion Agreement; Puerto Rico/Caribbean 
Discussion Agreement: and the Caribbean and 
Central American Discussion Agreement

Sea-Land does not participate in these comments 
either.

be amended and that only insignificant 
changes to that term should be 
permitted. APL adds that “if shippers 
would like to have the option to effect 
an increase in service * * * ,  changes in 
service commitments should not be 
precluded.” Comments at 5.

These commenters also argue that 
some limit be placed on when 
amendments can be made during the life 
of a contract. Their contention is that 
overlooked factors will usually become 
apparent during the early weeks or 
months of a contract, that bona fide 
changes in circumstances occurring later 
can always be handled through 
execution of a new contract, and that 
amendments in the last stages of a 
contract will lead to abuse and will 
undermine the statutory rights of 
similarly situated shippers. Hanjin 
Shipping contends that amendments 
should be permitted only during the first 
half of a contract’s term.

On the question of what term the 
shipper accessing an amended contract 
should receive, APL and TWRA argue 
that the shipper should receive only the 
time remaining on the contract. The 
Latin America Conferences offer a more 
detailed suggestion—similar to DOT'S 
argument on this point—to take into 
account a situation where the contract’s 
term itself has been amended:

If the contract has been extended, or is 
extended after the shipper "me toos", the 
accessing shipper should be entitled to the 
extra time. If the contract is not extended, the 
accessing shipper should only be entitled to 
the same term as the original shipper.

Comments at 4.
Sea-Land supports a regulation 

requiring that the filing of an 
amendment be accompanied by a 
statement of the reasons for the 
amendment, but TWRA opposes the 
idea as meaningless.
Discussion

Upon consideration of the comments, 
the Commission has determined that, 
with clarifying amendments concerning 
the minimum volume obligation 
appropriate for a shipper accessing an 
amended contract (46 CFR 581.6(b)) and 
the form and manner of amendment 
filing (46 CFR 581.3(a)(2)(iv)(A) and 
581.4(b)(l)(iii}), the proposed rule should 
be adopted as a final rule. We 
emphasize again that the current 
restriction at 46 CFR 581.7(a) against 
amendments to the essentia) terms of 
filed service contracts is not mandated 
by the language or legislative history of 
section 8(c) of the 1984 Act. Rather, it is 
a Commission-written increment to the 
statute that was designed to protect the 
rights of similarly situated shippers.

After eight years of experience with 
service contracts and administration of 
section 8(c), the Commission wishes to 
adjust its policy in this area so that 
service contracts will be treated more 
like ordinary commercial contracts, 
which are freely amendable while 
executory. The present bar to 
amendments rests upon the assumption 
that the statutory right of similarly 
situated shippers to access a service 
contract will necessarily conflict with 
the common law right of the original 
contract parties to amend their 
agreement. Operating from that 
assumption, the current regulation 
protects the right to access at the 
expense of the right to amend. The new 
approach undertaken here seeks instead 
to allow both similarly situated shippers 
and original contract parties to exercise 
their rights in a mutually consistent 
fashion.

Many of the opposing comments 
expressed concern that original shippers 
will renege freely on their contract 
commitments if amendments are 
permitted, and that similarly situated 
shippers will enjoy unfair advantages if 
they are allowed to “me-too” an 
amended contract. The solutions to 
these anticipated problems, should they 
actually occur, are already available to 
the parties and do not need 
reinforcement from FMC regulations.13 
A shipper cannot unilaterally amend a 
service contract; like the original 
contract, an amendment must be the 
product of a free meeting of the minds 
between both sides. A carrier, therefore, 
may withhold consent from a proposed 
amendment that it considers unfair or 
one-sided. A shipper may have more 
leverage in negotiating for an 
amendment if it generates large amounts 
of cargo, but that is true for service 
contracts in general; Congress accepted 
the fact that large shippers may be able 
to obtain relatively attractive bargains 
from carriers when it enacted the 
service contract provisions of section 
8(c). H.R. Rep. No. 53 (Part 1), 98th 
Cong., 1st Sess. 17 (1983). Ultimately, the 
amount of leverage any shipper can 
bring to bear in proposing an 
amendment to a service contract will be 
controlled by the market forces of 
supply and demand for cargo space. The 
Commission does not read section 8(c) 
as requiring us to shelter carriers from 
the market by maintenance of the no- 
amendment rule. Similarly, if an original

** However, in response lo those commenter» 
who expressed concern that permitting amendments 
will encourage abuse, the Commission intends to 
closely monitor amendment filings and will be 
prepared to take appropriate action should 
indications of such abuse develop.
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shipper and a carrier are concerned that 
an amendment will trigger a “me-too" 
claim from another shipper, they have 
the option of simply foregoing the 
amendment

In sum, the final rule does not limit the 
right to amend to only some essential 
terms or to only part of a contract’s 
period,14 The Commission is also 
persuaded that the rule should not 
require that a filed amendment be 
accompanied by a statement of 
explanation or justification.15 With 
respect to the contract duration 
available to a shipper accessing an 
amended contract, although no changes 
to the proposed rule are necessary, we 
do wish to clarify that, as suggested by 
DOT, the duration term must be treated 
like any other essential term. A shipper 
accessing an amended service contract 
is entitled to whatever duration is stated 
in that contract, and the “me-too” 
contract must have the same expiration 
date as the basic contract. On a related 
matter, § 581.6(b)(1) is amended to 
clarify that, where a “me-too” shipper 
who had not accessed the original 
contract chooses to access the amended 
contract, the “me-too” shipper’s 
minimum volume commitment must be 
pro-rated according to the fractional 
relation between the duration of the 
contract between the carrier and the 
original shipper and the duration of the 
contract between the carrier and the 
“me-too” shipper. Technical 
amendments have been made to 46 CFR 
581.3(a)(2)(iv)(a) and 581.4(b)(l)(iii) 
regarding the form and manner of 
amendment filing.

After the May 4.1992, publication of 
the NPR in this proceeding, an interim 
rule was published on August 12,1992 
(57 FR 36,248), in Docket No. 90-23, 
Tariffs and Service Contracts (46 CFR 
part 514), which implements the 
Commission’s Automated Tariff Filing 
and Information System (“ATFI") and 
tracks part 581 in § § 514.7 and 514.17. 
Accordingly, even though the 
Commission has requested further 
comment on the proper format for 
essential terms electronically filed, 
which will probably generate some 
further changes, the appropriate 
provisions of part 514 are amended

14 The final rule includes contracts already on file 
with the Commission, but. as previously stated, n.6 
supra, retroactive amendments are not permissible. 
For example, in the case of a filed service contract 
that calls for quarterly minimum volumes over 
calendar 1992. the parties may not file an 
amendment in November that changes the January- 
March volume requirement.

,s The Commission assumes, however, that any 
contract amendment will be supported by mutual 
and valid consideration, as is the case at common 
law • i

herein in a manner similar to the 
changes to part 581 made herein.

Although the Commission, as an 
independent regulatory agency, is not 
subject to Executive Order 12291, dated 
February 17,1981, it has nonetheless 
reviewed the rule in terms of that Order 
and has determined that this rule is not 
a “major rule” as defined in Executive 
Order 12291 because it will not result in:

(1) Annual effect on the economy of 
$100 million or more;

(2) A major increase in costs or prices 
for consumers, individual industries, 
Federal, State, or local government 
agencies, or geographic regions; or

(3) Significant adverse effects on 
competition, employment, investment, 
productivity, innovations, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets.
' The Federal Maritime Commission 
certifies, pursuant to section 605(b) of 
the Regulatory Flexibility Act, 5 U.S.C. 
605(b), that this rule will not have a 
significant economic impact on a 
substantial number of small entities, 
including small businesses, small 
organizational units and small 
government jurisdictions, because it 
does not increase business costs or 
prices for consumers and does not 
impose substantive restrictions on 
commercial activity.

The collection of information 
requirements contained in this 
regulation have been approved by the 
Office of Management and Budget under 
the provisions of the Paperwork 
Reduction Act of 1980, as amended, and 
have been assigned OMB control 
number 3072-0044. Public reporting 
burden for this amendment to allow the 
parties to a filed service contract to 
amend the contract’s “essential terms” 
is estimated to average 13.64 hours per 
response. This includes the time for 
reviewing instructions, searching 
existing data sources, gathering and 
maintaining the data needed, and 
completing and reviewing the collection 
of information. Send comments 
regarding this burden estimate, 
including suggestions for reducing this 
burden, to Norman W. Littlejohn, 
Director, Bureau of Administration, 
Federal Maritime Commission, 
Washington, DC 20573, and to the Office 
of Information and Regulatory Affairs, 
Attention: Desk Officer for the Federal 
Maritime Commission, Office of 
Management and Budget, Washington, 
DC 20503.

List of Subjects 
46 CFR Part 514

Barges, Cargo, Cargo vessels, Exports, 
Fees and user charges, Freight, Harbors, 
Imports, Maritime Carriers, Motor 
carriers, Ports, Rates and fares, 
Reporting and recordkeeping 
requirements, Surety bonds, Trucks, 
Water carriers, Waterfront facilities, 
Water transportation..
46 CFR Part 581

Administrative practice and 
procedure; Contracts; Maritime carriers; 
Rates and fares.

Therefore, pursuant to 5 U.S.C. 552 
and 553; 31 U.S.C. 9701; 46 U.S.C. app. 
804, 812, 814-817(a), 820, 833a, 841a, 843, 
844, 845, 845a, 845b, 847,1702-1712, 
1714-1716,1718,1721 and 1722; and sec. 
2(b) of Pub. L. 101-92,103 Stat. 601, parts 
514 and 581 of Title 46, Code of Federal 
Regulations, are amended as follows:

PART 514— [AMENDED]

1. The authority citation for part 514 is 
revised to read as follows:

Authority: 5 U.S.C. 552 and 553; 31 U.S.C. 
9701: 46 U.S.C. app. 804, 812, 814-8l7(a), 820, 
833a, 841a, 843, 844, 845, 845a, 845b, 847; 1702- 
1712,1714-1716,1718,1721 and 1722; and sec. 
2(b) of Pub. L. 101-92,103 Stat. 601.

2. In section 514.2, the definition of 
“File or filing” (of service contracts) is 
revised to read as follows:

§514.2 Definitions.
* * * * - *

File or filing  (of service contracts or 
amendments thereto) means actual 
receipt at the Commission’s 
Washington, DC offices. See § 514.7.

3. Section 514.7 is amended by 
revising paragraphs (a), (b), (f) 
introductory text, (f)(1), (f)(2)(i), (g)(2)(i), 
(H)(l)(i). (j)(l)(i). (j)(l)(h). (j)(2) 
introductory text, (j)(2)(i), (j)(3)(i),
(j)(3)(h) introductory text, (j)(4) and (k), 
to read as follows:

§514.7 Service contracts in foreign 
commerce.

(a) Scope and applicability. Service 
contracts shall apply only to 
transportation of cargo moving from, to 
or through a United States port in the 
foreign commerce of the United States. 
While tariffs and the essential terms of 
service contracts are required to be filed 
electronically and made available to the 
public under subpart C of this part, 
service contracts themselves and 
amendments thereto (incorporating 
mandatory essential terms as described 
in § 514.17 and confidential names of 
shippers, etc.), as well as certain related
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notices, shall be filed in paper, hard 
copy format under this subpart and 
section.

(b) C onfidentiality . All service 
contracts and amendments to service 
contracts filed with the Commission 
shall, to the full extent permitted by law, 
be held in confidence.

(f) A v ailab ility  o f  essen tia l term s. A 
statement of the essential terms of each 
initial and amended service contract, as 
set forth in tariff format, shall be made 
available for inspection by the general 
public pursuant to the requirements of 
this section and § 514.17.

(1) A vailab ility  o f  term s. The essential 
terms of an initial or amended service 
contract shall be made available for use 
in a contract to all other shippers or 
shippers’ associations similarly situated, 
under the same terms and conditions, 
for a specified period of no less than 
thirty (30) days from the date of filing of 
the essential terms of the service 
contract or amendment thereto under
§ 514.17, as may be adjusted under 
paragraph (j)(4) of this section, except 
that, where a shipper or shippers’ 
association not a party to the original 
contract exercises its right to access the 
amended contract, the minimum volume 
obligation for the accessing shipper or 
shippers’ association shall be pro-rated 
according to the relation between the 
duration of the original (now amended) 
contract and the duration of the access 
contract. The conference or carrier may 
specify in the Essential Terms i
Publication the information which must 
accompany a me-too request and the 
procedures for submitting same.

(2) * * *
(1) Whenever a shipper or shippers’ 

association desires to enter into an 
initial or amended service contract with 
the same essential terms as in another 
existing service contract, a request shall 
be submitted to the carrier or conference 
in writing.

(8) *

(2) * * *
(i) The making available of contingent 

or amended essential terms to similarly 
situated shippers under paragraphs (f)(1) 
or (f)(4) of this section;
* * * * *

(h )  * * *
(1) * * *
(i) A unique service contract number, 

and consecutively numbered 
amendment number, if any, bearing the 
prefix *‘SC” (see § 514.17(d)(2));
.* * * * *

or * *
(1) * ’ *

(1) Within 20 days after the initial 
filing of an initial or amended service 
contract, the Commission may reject, or 
notify the filing party of the 
Commission’s intent to reject, a service 
contract and/or statement of essential 
terms that does not conform to the form, 
content and filing requirements of the 
1984 Act or this part. The Commission 
will provide an explanation of the 
reasons for such rejection or intent to 
reject.

(ii) Except for rejection on the ground 
that the service contract or amendment 
thereto was not filed within ten days of 
its essential terms, or other major 
deficiencies, such as not containing an 
essential term, the parties will have 20 
days after the date appearing on the 
notice of intent to reject to resubmit the 
contract (in paper form under paragraph
(g) of this section) and/or statement of 
essential terms (in electronic form under 
§ 514.17), modified to satisfy the 
Commission’s concerns.

(2) Refection. The Commission may 
reject an initial or amended contract 
and/or statement of essential terms if:

(i) The initial or amended service 
contract is not filed within 10 days of 
the electronic filing of its associated 
essential terms;

(3) * * *
(i) Performance under a service 

contract or amendment thereto may 
begin without prior Commission 
authorization on the day its associated 
statement of essential terms is 
electronically filed, except for rejection 
under paragraph (j)(3)(ii) of this section;

(ii) When the filing parties receive 
notice that an initial or amended service 
contract or statement of essential terms 
has been rejected under paragraph (j)(2) 
of this section:
*  *  >  *  *

(4) Period o f availability. The 
minimum 30-day period of availability of 
essential terms required by paragraph 
(f)(1) of this section shall be suspended 
on the date of the notice of intent to 
reject an initial or amended service 
contract and/or statement of essential 
terms under paragraph (j)(l)(i) of this 
section, or on the date of rejection under 
paragraphs (j)(l)(i) and (j)(2) of this 
section, whichever occurs first, and a 
new 30-day period shall commence upon 
the resubmission thereof under 
paragraph (j)(l)(ii) of this section.

(k) Modification, correction and 
cancellation of service contract terms.

(l) Modifications, (i) The essential 
terms originally set forth in a service 
contract may be amended by mutual 
agreement of the parties to the contract

and shall be electronically filed with the 
Commission under § 514.17.

(ii) Amended service contracts shall 
be filed with the Commission pursuant 
to paragraph (g) of this section.

(iii) Any shipper or shippers’ 
association that has previously entered 
into a service contract which is 
amended pursuant to this paragraph 
may elect to continue under that 
contract or adopt the modified essential 
terms as an amendment to its contract.

(2) Corrections. Either party to a filed 
service contract may request permission 
to correct clerical or administrative 
errors in the essential terms of a filed 
contract. Requests shall be filed, in 
duplicate, with the Commission’s Office 
of the Secretary within 45 days of the 
contract’s filing with the Commission 
and shall include:

(i) A letter of transmittal explaining 
the purpose of the submission, and 
providing specific information to 
identify the initial or amended service 
contract to be corrected.

(ii) A paper copy of the proposed 
correct essential terms. Corrections 
shall be indicated as follows:

(A) Matter being deleted shall be 
struck through; and

(B) Matter to be added shall 
immediately follow the language being 
deleted and be underscored;

(iii) An affidavit from the filing party 
attesting with specificity to the factual 
circumstances surrounding the clerical 
or administrative error, with reference 
to any supporting documentation;

(iv) Documents supporting the clerical 
or administrative error; and

(v) A brief statement from the other 
party to the contract concurring in the 
request for correction.

(3) Filing and availability of corrected 
materials.

(i) If the request for correction is 
granted, the carrier or conference shall 
file the corrected contract provisions 
under this section and/or a corrected 
statement of essential terms under
§ 514.17, using a special case number 
under § 514.9(b)(19). Corrected essential 
terms shall be made available to all 
other shippers or shippers’ associations 
similarly situated for a specified period 
of no less than fifteen (15) days from the 
dato of the filing of the corrected 
essential terms. The provisions of 
paragraphs (f)(1) to (f)(3) of this section 
shall otherwise apply.

(ii) The provisions of paragraph 
(k)(3)(i) of this section do not apply to 
clerical or administrative errors that 
appear only in a confidentially filed 
service contract but not also in the 
relevant essential terms.
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(iii) Any shipper or shippers’ 
association that has previously entered 
into a service contract that is corrected 
pursuant to this paragraph may elect to 
continue under that contract with or 
without the corrected essential terms.

(4) C ancellation. See paragraph (1) of 
this section and § 514.4(e)(2).

§ 514.8 {Amended]
4. In § 514.8, paragraph (n){l)(iii}(G)(3} 

is removed.
5. Section 514.17 is amended by 

revising paragraphs (d)(2) and (d)(3), 
and the first sentence of paragraph 
(a)(1), to read as follows:

§ 514.17 Essential terms of service 
contracts in foreign commerce.

(a)* * *
(1) A concise statement of the 

essential terms (ETs) of every initial 
service contract (which is filed in paper 
form under § 514.7), or appropriate 
amendments to ETs resulting from any 
amendment of the filed service contract, 
shall be filed with the Commission by 
authorized persons (see § 514.4(d)(5)) 
and made available to the general public 
in electronic tariff format under this 
section. * * *
★ * * . * *

(d) * * *
* * * * *

(2) ET (statem ent o f  essen tial term s) 
and SC (serv ice contract and  
am endment) numbers. The "ET Num” 
and “SC Num” (consecutive For 
amendments) are defined by the filer 
and shall be entered in the appropriate 
fields.

(3) Period o f availability . The period 
of availability of the essential terms to 
similarly situated shippers shall be no 
less than thirty (30) days, i.e„ from the 
“Filing date" (automatically entered by 
ATFI for initial or amendment filings 
under § 514.10(a)(2)) to the “Available 
until" date (automatically defaulted to 
30 days from the filing date, but the filer 
can enter a later date, making the 
availability period longer).
♦ * ★  * *

§514.18 (Amended] <

6. In § 514.18, in paragraphs (b) and 
(c)(3) introductory text, remove the 
citation “§ 514.7(k)(l)," and add in its 
place, the citation “§ 514.7(k){2)."

PART 581— [AMENDED]

7. The authority citation for part 581 
continues to read as follows:

Authority: 5 U.S.C. 553:48 U.S.C. app. 1702. 
1706 1707,1709,1712,1714-1718.1718 and 
1722.

8. Section 581.3 is amended by 
revising paragraphs (a) introductory 
text. (a)(l)(i), (a)(2)(iv)(A), (a)(2)(iv)(B) 
and (a)(3)(i) to read as follows:

§ 581.3 Filing and maintenance of service 
contract materials.

(a) Filing. There shall be filed with the 
“Director, Bureau of Tariffs,
Certification and Licensing,” the 
following:

( 1 ) * ‘  *
(1) The outer envelope shall be 

addressed to the “Director, Bureau of 
Tariffs, Certification and Licensing, 
Federal Maritime Commission. 
Washington, DC 20573."
* * * * *

(2) * * *
(iv)(A) With an accompanying 

transmittal letter in an envelope which 
contains only matter relating to 
essential terms. In filing service contract 
amendments, the transmittal shall 
include the effective date and/or filing 
date of the original service contract:

(B) The envelope and the inside 
address on the transmittal letter are to 
be addressed to the “Director, Bureau of 
Tariffs, Certification and Licensing. 
Federal Maritime Commission, 
Washington, DC 20573."

(3) * * *
(i) The making available of contingent 

or amended essential terms to similarly 
situated shippers under § 581.8(b)(5) or 
§ 581.6(b)(1):
*  *  *  it *

9. Section 581.4 is amended by 
revising paragraphs (a)(l)(i), (b)(l)(iii) 
and the last sentence of (b)(2)(iu}(A) to 
read as follows:

§ 581.4 Form and manner.
(a) * * *
(1) * * *
(1) A unique service contract number, 

and consecutively numbered 
amendment number, if any, bearing the 
prefix “SC";
* * * k *

(b) * * ‘
(1) * * *
(iii) Be identified by an essential- 

terms number bearing the prefix “ET 
No.,” which shall be located on die top 
of each page of the statement of 
essential terms. In the case of amended 
essential terms, only the changed pages 
shall be filed and each affected 
amended page shall be likewise 
identified by the essential-terms “ET 
No.” and a consecutively numbered 
amendment suffix, eg., ET No. 88. 
Amendment No. 1; and

(iv) * * *
(2) *  * *
(iiiWA) * * *

The Index shall include for every 
statement of essential terms, the ET 
number and consecutively numbered ET 
amendment number, if any. as provided 
in paragraph {b)(l)(iii) of this section, 
the effective duration, as provided in 
§ 581.5{a)(3)(i), the page and section 
number(s) [where used), and a column 
for cancellation dates which shall be 
used as an alternative to cancelling each 
individual page of the Essential Terms 
Publication: and 
* * * * *

10. Section 581.6 is amended by 
revising paragraphs (a) and (b) (1) and
(2) to read as follows:
§ 581.6 Availability o f  essential terms.

(a) A vailability o f statement. A 
statement of the essential terms of each 
initial or amended service contract as 
set forth in tariff format ¿hall be made 
available to the general public pursuant 
to the requirements of this section and 
§§ 581.3, 581.4(b) and 581.5.

(b) Availability o f terms. (1) The 
essential terms of an initial or amended 
service contract shall be made available 
to all other shippers or shippers' 
associations similarly situated under the 
same terms and conditions for a 
specified period of no less than thirty 
(30) days from the date of filing of the 
initial or amended service contract as 
may be adjusted under § 581.8(d); 
provided that, where a shipper or 
shippers* association accesses an 
amended service contract with an 
unchanged termination date, the 
minimum volume obligation for the 
accessing shipper or shippers* 
association must be pro-rated according 
to the relation between the original 
contract duration and the duration of the 
access contract

(2) Whenever a shipper or shippers' 
association desires to enter into an 
initial or amended service contract with 
the same essential terms, a request shall 
be submitted to the carrier or conference 
in writing.
4  *  -k k k

11. Section 581.7 paragraph (a) is 
revised to read as follows: § 581.7 
Modification, termination or breach not 
covered by the contract.
For purposes of this part:

(a) Modifications. (1) The essential 
terms originally set forth in a service 
contract may be amended by mutual 
agreement of the parties to the contract

(2) Amended service contracts shall 
be filed with the Commission pursuant 
to § 581.3(a) of this part.

(3) Any shipper or shippers' 
association that has previously entered 
into a service contract which is 
amended pursuant to this paragraph (a)



Federal Register / Vol. 57, No. 196 / Thursday, October 8, 1992 / Rules and Regulations 46325

may elect to continue under that 
contract or adopt the modified essential 
terms as an amendment to its contract.

12. Section 581.8 is amended by 
revising paragraphs (a)(1), (b) 
introductory text, (c)(1), (c)(2) 
introductory text and (d) to read as 
follows:

§ 581.8 Contract rejection and notice; 
implementation.

(a) In itial filing and notice o f intent to 
reject. (1) Within 20 days after the initial 
filing of an initial or amended service 
contract and statement of essential 
terms, the Commission may notify the 
filing party of the Commission's intent to 
reject a service contract and/or 
statement of essential terms that does 
not conform to the form, content and 
filing requirements of the Act or this 
part. The Commission will provide an . 
explanation of the reasons for such 
intent to reject.

(b) R ejection. The Commission may 
reject an initial or amended contract 
and/or statement of essential terms if 
the objectionable contract or statement:
* * * * *

(c) Im plem entation; prohibition and 
rerating. (1) Performance under a 
service contract or amendment thereto 
may begin without prior Commission 
authorization on the day both the initial 
or amended contract and statement of 
essential terms are on file with the 
Commission, except as provided in 
paragraph (c)(2) of this section;

(2) When the filing parties receive 
notice that an initial or amended service 
contract, or statement of essential terms, 
has been rejected under paragraph (b) of 
this section:

(d) P eriod o f  availability. The 
minimum 30-day period of availability of 
essential terms required by § 581.6(b) 
shall be suspended on the date of the 
notice of intent to reject an initial or 
amended service contract and/or 
statement of essential terms under 
paragraph (a)(1) of this section and a 
new 30-day period shall commence upon 
the resubmission thereof under 
paragraph (a)(2) of this section.

13. Section 581.9 is revised to read as 
follows:

§ 581.9 Confidentiality.
All service contracts and amendments 

to service contracts filed with the 
Commission shall, to the full extent

permitted by law, be held in confidence. 
By the Commission.
Joseph C. Polking,
Secretary.
[FR Doc. 92-24439 Filed 10-7-92; 8:45 am) 
BILLING CODE 6730-0t -M

FEDERAL COMMUNICATIONS 
COMMISSION

47 CFR Part 73

{MM Docket No. 87-121; DA 92-1325]

Contour Protection for Shore-Spaced 
Assignments

AGENCY: Federal Communications 
Commission.
a c t i o n : Final rule.

SUMMARY: By this action, the Chief, 
Mass Media Bureau, pursuant to 
authority delegated in the Report and 
Order in this proceeding, removes the 
temporary restriction on FM 
applications which are short-spaced by 
more than 8 kilometers. The restriction 
is no longer necessary based on the 
staff s experience over the past three 
years in processing FM applications 
proposing directional antennas and the 
staffs refinement of numerous computer 
programs. The intended effect is to 
allow FM applicants to make full use of 
the rule allowing the use of directional 
antennas to provide adequate contour 
protection for short-spaced assignments.
EFFECTIVE DATE: November 9,1992.
FOR FURTHER INFORMATION CONTACT: 
Charles Jay Iseman, Mass Media 
Bureau, Federal Communications 
Commission, (202) 632-6908.
SUPPLEMENTARY INFORMATION: The 
temporary restriction is contained in a 
note to § 73.215(e) of the Commission’s 
rules.
Larry D. Eads,
Chief Audio Services Division, Mass Media 
Bureau.

List of Subjects in 47 CFR Part 73 
Radio broadcasting.

Final Rule

Part 73 of chapter I of title 47 of the 
Code of Federal Regulations is amended 
as follows:

PART 73— RADIO BROADCAST 
SERVICES

1. The authority citation for part 73 
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

§ 73.215 [Amended]
2. Section 73.215 is amended by 

removing the note to paragraph (e).
[FR Doc. 92-24456 Filed 10-7-92: 8:45 am] 
BILLING CO DE 6712-01-M

DEPARTMENT OF THE INTERIOR 

Fish and Wildlife Service 

50 CFR Part 17 

RIN 1018-AB69

Endangered and Threatened Wildlife 
and Plants; Determination of 
Endangered or Threatened Status for 
16 Plants From the Island of Molokai, 
Hawaii

AGENCY: Fish and Wildlife Service, 
Interior.
ACTION: Final rule.

s u m m a r y : The U.S. Fish and Wildlife 
Service (Service) determines 
endangered status pursuant to the 
Endangered Species Act of 1973, as 
amended (Act), for 15 plants: Bidens 
w iebkei (ko’oko’olau), Brigham ia rockii 
(pùa ‘ala), C anavalia m olokaiensis 
(‘awikiwiki), Clerm ontia oblongifolia  
ssp. brevipes (‘oha wai), Cyanea mannii 
(haha), Cyanea procera  (haha),
H edyotis m annii (pilo), H ibiscus 
arnottianus ssp. im m aculatus (koki’o 
ke’oke’o), M elicope reflex a  (alani), 
Phyllostegia m annii (no common name . 
(NCN)), Pritchardia munroi (loulu), 
Schiedea lydgatei (NCN), Silene 
alexandri (NCN), Silene lan ceolata  
(NCN), and Stenogyne b ifida  (NCN).
The Service also determines threatened 
status for one plant, Tetramolopium  
rock ii (NCN). Fourteen of the 16 taxa 
are known to be extant only on the 
island of Molokai, Hawaii; one species 
also is found on the island of Hawaii, 
the other is also on Lanai. Fifteen of 
these taxa are known from East Molokai 
and one is also known from West 
Molokai, The 16 plant taxa and their 
habitats have been variously affected 
and are threatened by one or more of 
the following: Habitat degradation and/ 
or predation by wild, feral, or domestic 
animals (axis deer, goats, pigs, sheep, 
and cattle); competition for space, light, 
water, and nutrients by naturalized, 
alien vegetation; habitat loss from fires; 
predation by rats; human recreational 
activities; and military training 
exercises. Because of the depauperate 
number of extant individuals and their 
severely restricted distributions, 
populations of these taxa are subject to 
an increased likelihood of extinction 
from stochastic events. This rule
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implements the protection and recovery 
provisions provided by the Act for these 
plants.
EFFECTIVE DATE: November 9,1992. 
ADDRESSES: The complete file for this 
rule is available for public inspection, by 
appointment, during normal business 
hours at the U.S. Fish and Wildlife 
Service, Pacific Islands Office, 300 Ala 
Moana Boulevard, room 6307, P.O. Box 
50167, Honolulu, Hawaii 96850.
FOR FURTHER INFORMATION CONTACT: 
Derral R. Herbst, at the above address 
(808/541-2749 or FTS 8 + 808+ 541-2749). 
SUPPLEMENTARY INFORMATION:

Background '
Bidens wiebkei, Brighamia rockii, 

Canavalia molokaiensis, Clermontia 
oblongifolia ssp. brevipes, Cyanea 
mannii, Cyanea pnocera, Hibiscus 
arnottianus ssp. immaculatus, Melicope 
reflexa, Phyllostegia mannii,
Pritchardia munroi, Schiedea Iydgatei, 
Silene alexandri, Stenogyne bifida, and 
Tetramolopium rockii are currently 
known only from the island of Molokai, 
Hawaii. Silene lanceolate is found on 
both Molokai and the island of Hawaii, 
and Hedyotis mannii is found on both 
Molokai and the island of Lanai.

The island of Molokai, the fifth largest 
in the Hawaiian island chain, is 
approximately 38 miles (mi) (61 
kilometers (km)) long, up to 10 mi wide, 
and encompasses an area of about 266 
square (sq) mi (688 sq km) (Foote et a i 
1972, Plasch 1985). Three shield 
volcanoes make up most of the land 
mass of Molokai: West Molokai 
Mountain, East Molokai Mountain, and 
a volcano that formed Kalaupapa 
Peninsula (Department of Geography , 
University of Hawaii 1983). Molokai also 
can be divided into three major sections: 
The West Molokai section, comprising 
West Molokai Mountain; the central 
Molokai section or Hoolehua Plain 
formed between the two large mountain 
masses; and the East Molokai section, 
incorporating East Molokai Mountain 
and Kalaupapa Peninsula (Foote et ah 
1972).

The taller and larger East Molokai 
Mountain rises 4,970 feet (ft) (1,813 
meters (m)) above sea level (Walker 
1990) and comprises roughly 50  percent 
of the island's land area. 
Topographically, the windward side of 
East Molokai differs from the leeward 
side. Precipitous cliffs line the northern 
windward coast with deep inaccessible 
valleys dissecting the coasdine. The 
annual rainfall on the windward side is 
75 to over 150 inches (in) (200 to over 375 
centimeters (cm)), distributed 
throughout the year. The soils are poorly 
drained and high in organic matter. The

gulches and valleys are usually very 
steep, but sometimes gently sloping 
(Foote et. al. 1972). Much of the native 
vegetation on the northern part of East 
Molokai is intact because of its relative 
inaccessibility to humans and animals 
(Culliney 1988), although destructive 
ungulates have begun to enter the 
coastline in recent years (Joel Lau, The 
Nafure Conservancy of Hawaii (INCH), 
pers. comm., 1990). Brighamia rockii, 
Canavalia molokaiensis, Hibiscus 
arnottianus ssp. immaculatus, and 
Stenogyne bifida extend through various 
windward vegetation communities, from 
Coastal Dry Communities along the 
northern coast to the Montane Mesic 
Communities found inland on that side 
of the island. Halawa, on Molokai’s 
extreme eastern end, has the same soil 
types as the windward side of the 
island. Bidens wiebkei is the only plant 
taxon of the 16 included in this final rule 
that grows in the Lowland to Montane 
Mesic Shrublands and Forests found on 
this section of the island.

Although Molokai's windward side 
receives most of the island's rainfall, 
some falls onto the upper stapes of the 
leeward (southern) side, decreasing as 
elevation decreases, and resulting in 
diverse leeward communities: from wet 
forests to dry shrub and grasslands. The 
average annual rainfall on the leeward 
side of East Molokai is between 30 and 
50 in (80 and 130 cm), mostly falling 
between November and April. The 
gently sloping to very steep topography 
of upland regions has predominantly 
well drained and medium-textured soils. 
Clermontia oblongifolia ssp. brevipes, 
Cyanea mannii, Cyanea procera, 
Hedyotis mannii, Melicope reflexa. 
Phyllosteiga mannii, Pritchardia 
munroi, Schiedea Iydgatei, Silene 
alexandri, and Silene ianceolata are 
found in habitats that extend from upper 
elevation Montane Wet Forests down to 
the Lowland Dry Communities on the 
leeward side of the island.

On the northwestern portion of East 
Molokai is Kalaupapa Peninsula, 
created after most of the island had 
been formed. Kalaupapa is the site of a 
Hansen’s Disease settlement operated 
by the State Department of Health but 
with a cooperative agreement with the 
National Park Service. One population 
of Tetramolopium rockii is located along 
its ash-covered, basaltic coastline.

With the advent of cattle ranching 
and later pineapple cultivation, most of 
Molokai, particularly West Molokai and 
East Molokai’s southern section, was 
converted to pasture land. The only 
remaining large tracts of native 
vegetation are found within the Molokai 
Forest Reserve on the upper elevation 
portions of East Molokai; most of the

plant taxa in this rule are restricted to 
this forest reserve. Tetramolopium 
rockii, the only taxon found on West 
Molokai, is restricted to coastal 
calcareous sand dunes on the island’s 
northeastern corner, where the impacts 
of ranching activities and development 
have been quite limited This Coastal 
Dry Community extends from sea le*'el 
to 1,000 ft (300 m) in elevation and has 
an annual rainfall of 10 to 40 in (250 to
1.000 millimeters (mm))

Of the 16 taxa included in this rule, 
Silene Ianceolata and Hedyotis mannii 
are the only species that are currently 
found on an island other than Molokai 
The Hawaii Island populations of S. 
Ianceolata grow in the saddle region 
between Mauna Kea and Mauna Loa 
Mountains. Hawaii’s two largest 
volcanoes. The Montane Dry Shrub and 
Grassland communities to which this 
species belongs extend into the 
subalpine zone, from 1,600 to 9,500 ft 
(500 to 2,900 m) in elevation with annual 
rainfall between 12 and 40 in (300 and
1.000 mm) (Gagne and Cuddihy 1990). 
The Lanai Island population of H. 
mannii grows in two gulches of 
Lanaihale. The vegetation communities 
of the area in which this species is found 
range From Lowland Wet Shrubland to 
Lowland Wet Forest. These 
communities range in elevation from 330 
to 3,950 ft (100 to 1,200 m) with an 
annual rainfall between 60 and 240 in 
(150 to 600 cm) (Gagne and Cuddihy 
1990).

The land that supports these 18 plant 
taxa is owned by the State of Hawaii, 
the Federal government, and private 
entities. The three State agencies are the 
Department of Land and Natural 
Resources (including the Natural Area 
Reserves System and Forest Reserves), 
the Department of Health, and the 
Department of Hawaiian Home Lands, 
the last two of which include 
cooperative management agreements 
with the National Park Service.
Federally owned land consists of thè 
Pohakuloa Training Area (PTA) on the 
island of Hawaii, under the jurisdiction 
of the U.S. Army. Among various private 
owners are The Nature Conservancy of 
Hawaii and a private owner with a 
conservation easement with that 
conservation organization.
Discussion o f the 16 Taxa included in 
This Rule

Bidens wiebkei was named by Earl 
Edward Sherff in honor of Henry 
Wiebke, a school principal on Molokai, 
who, with Otto Degener, discovered the 
plant in 1928 (Sherff 1928b). Sherff 
(1928a) named Bidens campylotheca 
var. nematocera based on Wilhelm
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Hillebrand’s (1888) description of an 
unnamed variety of Campylotheca 
grandiflora from Molokai; he later 
raised this taxon to specific status and 
published the combination Bidens 
nematocera (Sherff 1935a). Hillebrand’s 
type, the only specimen of B. 
nematocera collected, was deposited in 
Berlin and destroyed during World War
II. In the current treatment of the genus, 
Fred R. Ganders and Kenpeth M. Nagata 
(1990) tentatively consider B. 
nematocera to be synonymous with B. 
wiebkei.

Bidens wiebkei, a member of the aster 
family (Asteraceae), is a perennial herb 
which is somewhat woody at the base 
and grows from 1.6 to 3.3 ft (0.5 to 1 m) 
tall. The opposite, pinnately compound 
leaves are 2.8 to 5.1 in (7 to 13 cm) long 
and each has three to seven leaflets, 1 to 
3 in (2.5 to 8 cm) long and 0.4 to 1 in (1 to 
2.5 cm) wide. Flower heads are arranged 
on side branches in clusters of usually 
10 to 30, each 0.6 to I in (1.6 to 2.5 cm) in 
diameter and comprising 4 to 6 sterile, 
yellow ray florets, about 0.5 in (10 to 12 
mm) long and 0.08 to 012 in (2 to 5 mm) 
wide, and 9 to 18 bisexual, yellow disk 
florets. Fruits are brownish-black 
achenes (dry, one-seeded fruits), which 
are curved or twisted and winged and 
measure 0.2 to 0.4 in (6 to 9 mm) long 
and 0.04 to 0.08 in (0.9 to 2 mm) wide. 
This plant is distinguished from other 
Bidens species which grow on Molokai 
by its erect habit and the curved or 
twisted, winged achenes (Degener and 
Sherff 1932a, 1932b; Ganders and 
Nagata 1990).

Historically, Bidens wiebkei was 
known from Pelekunu and the 
easternmost section of Molokai at 
Halawa (Hawaii Heritage Program 
(HHP) 1990al, 1990a6). It is still found 
near Halawa and was recently 
discovered on Puu Kolekole, just south 
of its historical range, on privately 
owned land (HHP 1990al to 1990a5). The 
five known populations of this species 
are scattered along steep, exposed 
slopes (Gagne and Cuddihy 1990; HHP 
1990a2,1990a3,1990a5) in Metrosideros 
polymorpha (‘ohi’a) dominated mesic 
shrublands and forests at 820 to 3,450 ft 
(250 to 1,050 m) in elevation (Ganders 
and Nagata 1990), extending over a 
distance of 2.5 by 1 mi (4 by 1.6 km), and 
numbering no more than 60 individuals. 
Other associated plant species include 
Antidesma (hame), Nestegis 
sandwicensis (olopua), Pisonia (papala 
kepau), and ScaevoJa gaudichaudii 
(naupaka kuahiwi) (Cuddihy et al. 1982, 
HHP 1990a5). The major threats to 
Bidens wiebkei include habitat 
degradation and possible predation by 
deer and feral goats, competition with

alien plants (Melinus minutiflora 
(molasses grass) and Schinus 
terebinthifolius (Christmas berry)), and 
fire. Damage or vandalism by humans of 
those plants found along trails is also a 
serious threat.

Asa Gray (Mann 1868) described 
Brighamia insignis based upon alcohol- 
preserved flowers and fruits collected 
by William Tufts Brigham on Molokai 
and a dried specimen collected on Kauai 
or Niihau by Ezechiel Jules Remy. 
Brigham’s bottled material has since 
been lost. In his monograph, Harold St. 
John (1969) named plants collected on 
Molokai B. rockii and B. rockii f. 
longiloba, based, respectively, upon 
specimens collected by Francis 
Raymond Fosberg and Charles Noyes 
Forbes. The specific epithet was chosen 
to honor Joseph F. Rock. St. John (1969) 
also described B. remyi, based upon a 
specimen collected on Maui by Remy. In 
the current treatment of the genus, 
Thomas G. Lammers (1990) recognizes 
only two species: B. rockii for plants 
which presently can be found on 
Molokai and possibly for those which 
were formerly found on Lanai and Maui, 
and B. insignis for the Kauai and Niihau 
plants.

Brighamia rockii, a member of the 
bellflower family (Campanulaceae), 
grows as an unbranched plant 3.3 to 16 
ft (1 to 5 m) tall with a thickened, 
succulent stem which tapers from the 
base. The fleshy, oval leaves are widest 
at their tips and are arranged in a 
rosette at the top of the plant. They 
measure 2.4 to 8.7 in (6 to 22 cm) long 
and 2 to 6 in (5 to 15 cm) wide. The 
fragrant flowers are clustered in groups 
of three to eight in the leaf axils (the 
point between the leaf and the stem). 
Each flower cluster is on a stalk 1.4 to
3.0 in (3.5 to 7.5 cm) long, and each 
flower is on a stalk 0.2 to 0.5 in (6 to 12 
mm) long. The green basal portion of the 
flower (hypanthium) has 10 ribs and is 
topped by 5 calyx lobes 0.01 to 0.3 in (2.5 
to 8 mm) long. The petals are fused into 
a green to yellowish-green tube 3.1 to 5.1 
in (8 to 13 cm) long and 0.1 to 0.2 in (0.2 
to 0.4 cm) wide which flares into five 
white, elliptic lobes 0.7 to 1.5 in (1.7 to
3.7 cm) long and 0.3 to 0.5 in (0.8 to 1.3 
cm) wide. The fruit is a capsule 0.5 to 0.8 
in (13 to 20 mm) long, 0.3 to 0.4 in (7 to 10 
mm) wide, and 0.1 to 0.2 in (3 to 4 mm) 
thick which contains numerous seeds 
about 0.05 in (1.1 to 1.2 mm) long. This 
species is a member of a unique 
endemic Hawaiian genus with only one 
other species, found on Kauai, from 
which it differs by the color of its petals, 
its longer calyx lobes, and its shorter 
flower stalks (Lammers 1990, St. John 
1969).

Brighamia rockii once ranged along 
the northern coast of East Molokai from 
Kalaupapa to Halawa and may possibly 
have grown on Lanai and Maui (HHP 
1990bl, 1990b2,1990b4; Lammers 1990). 
Today its range has decreased to 
scattered populations on steep, 
inaccessible sea cliffs along East 
Molokai’s northern coastline from 
Anapuhi Beach to Wailau Valley on 
private land, and on the relatively 
inaccessible State-owned sea stack of 
Huelo, east of Anapuhi Beach (HHP 
1990b3,1990b5 to 1990b8; Hawaii Plant 
Conservation Center (HPCC) 1990a). The 
5 known populations of Brighamia 
rockii that extend over this 6.5 mi (10.5 
km) long stretch total fewer than 200 
individuals (HHP 1990b3,1990b5 to 
1990b8). The plants are found in rock 
crevices on steep sea cliffs, often within 
the spray zone, in Coastal Dry to Mesic 
Forests or Shrublands at an elevation of 
sea level to 1,540 ft (0 to 470 m) with 
such associated species as ‘ohi’a, 
Canthium odoratum (alahe’e), Diospyros 
sandwicensis (lama), Osteomeles 
anthyllidifolia (‘ulei), and Scaevola 
(naupaka) (HHP 1990bl to 1990b3,
1990b5 to 1990b7; HPCC 1990a; Lammers 
1990). Ungulate damage (and possibly 
predation) by deer and goats poses a 
serious threat to Brighamia rockii. 
Although there is no evidence that rats 
feed on the fruits, rats are a potential 
threat as evidenced by predation on 
related Hawaiian genera. Competition 
with the alien plant Christmas berry is 
also a potential threat.

Forbes first collected Canavalia 
molokaiensis on Molokai in 1912, and 50 
years later Otto Degener, Isa Degener, 
and J. Sauer described the species 
(Degener et al. 1962). Fosberg (1966) 
reduced several Hawaiian species of the 
genus to varieties, resulting in the name
C. galeata var. molokaiensis for this 
taxon. In his revision of the Hawaiian 
taxa of the genus, St. John (1970) 
accepted C. molokaiensis and published 
two additional names, C. peninsularis 
and C. stenophylla, for Molokai plants.
In the current treatment (Wagner and 
Herbst 1990), however, only C. 
molokaiensis is recognized.

Canavalia molokaiensis, a member of 
the pea family (Fabaceae), is a perennial 
climbing herb with twining branches. 
Each leaf is made up of three lance
shaped or sometimes oval leaflets which 
usually measure 1.4 to 3 in (3.5 to 8 cm) 
long and 0.5 to 2.1 in (1.3 to 5.4 cm) wide. 
Four to 15 flowers are arranged along a 
stalk 1.2 to 3.5 in (3 to 9 cm) long. The 
calyx (fused sepals), which is 0.8 to 1.1 
in (20 to 28 mm) long, comprises a larger 
upper lip with two lobes and a smaller 
lower lip with three lobes. The five rose-.
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purple petals vary from 1.4 to 1.9 in (36 
to 47 mm) in length. The flattened pods,
4.7 to 6.3 in (12 to 16 cm) long and 0.9 to
1.4 in (2.3 to 3.5 cm) wide, enclose 
flattened, dark reddish-brown, 
oblongelliptic seeds which are 0.7 to 0.9 
in (17 to 22 mm) long and about 0.5 in (12 
to 14 mm) wide. The only species of its 
genus found on Molokai, this plant can 
be distinguished from others in the 
genus by its narrower leaflets and its 
larger, rose-purple flowers (Degener et 
al. 1962, Sauer 1964, Wagner and Herbst
1990).

Historically, Canavalia molokaiensis 
was known from East Molokai, at 
Kalaupapa, Pelekunu, and farther south 
in Kahuaawi Gulch and the region of 
Manawai (HHP 1990cl to 1990c3,
1990c9). It now has a more restricted 
range: from Kalaupapa to Waialeia, 
Kaunakakai, and Kamakou (HHP 1990c3 
to 1990cl0). This species typically grows 
in exposed dry sites on steep slopes in 
mesic shrublands and forests at 2,790 to 
3,050 ft (850 to 930 m) in elevation (HHP 
1990c7,1990cl0; Wagner and Herbst 
1990). The 7 known populations, which > 
contain an estimated 50 individuals, are 
on State and private land and are 
distributed over a 7 by 3.5 mi (11 by 5.5 
km) area. The largest population of 
roughly 20 plants lies within a 0.2 acre
(ac) (930 sq m) area (J. Lau, pers. comm., 
1990). Associated plant species include 
‘ohi’a, Chamaesyce (‘akoko), Dodonaea 
viscosa (‘a’ali’i), Styphelia tameiameiae 
(pukiawe), and Wikstroemia (‘akia) 
(Cuddihy et a l 1982, HHP 1990c5). Feral 
ungulates such as goats and pigs 
degrade the habitat of Canavalia 
molokaiensis extensively and pose an 
immediate threat to this species. 
Predation on a related species of 
Canavalia suggests that goats may 
possibly consume this species. 
Competition with the alien plant, 
molasses grass, is also an immediate 
threat.

Franz Elfried Wimmer (1943) 
described Clermontia oblongifolia f. 
brevipes based upon a specimen 
collected by Forbes on Molokai in 1912. 
The name of the form refers to the 
plant’s short leaves, leaf stalks, and 
flower stalks. Lammers (1988) raised this 
taxon to the subspecific level when he 
published the new combination C. 
oblongifolia ssp. brevipes.

Clermontia oblongifolia ssp. brevipes, 
a member of the bellflower family, is a 
terrestrial shrub or tree which reaches a 
height of 6.6 to 23 ft (2 to 7 m). The 
leaves, on petioles 0.7 to 1.2 in (1.8 to 3 
cm) long, are lance-shaped; have 
thickened, rounded teeth; and reach a 
length of 2.8 to 4.3 in (7 to 11 cm) and a 
width of 0.8 to 2 in (2 to 5 cm). Two or

sometimes three flowers are grouped 
together on a stalk 0.2 to 0.4 in (5 to 10 
mm) long, each flower having a stalk 0.4 
to 1.8 in (1 to 4.5 cm) long. The flower is
2.4 to 3.1 in (6 to 7.8 cm) long; the calyx 
and corolla are similar in size and 
appearance, and each forms an arched 
tube which is greenish-white or purplish 
on the outside and white or cream 
colored on the inside. The nearly 
spherical, orange fruit is a berry, 0.7 to
1.2 in (17 to 30 mm) long. This species is 
distinguished from others in the genus 
by the structure of its calyx and corolla 
as well as by the lengths of the flower, 
the floral lobes, and the green 
hypanthium. This subspecies differs 
from others of the species by the shape 
of its leaves and the lengths of its 
leaves, leaf stalks, and flower stalks 
(Lammers 1988,1990).

Clermontia oblongifolia ssp. brevipes 
is known from a single population 
located in the southeastern part of 
TNCH’s Kamakou Preserve, East 
Molokai, where it occurs on private land 
(Cuddihy et al. 1982). This population 
was last seen in 1982, and its size is 
unknown. The other known population, 
also from the Kamakou area, has not 
been seen for ovqr 40 years and may 
have been extirpated (HHP 1990d2). 
Other than these two populations, the 
historical range is not known. This 
taxon typically grows in shallow soil on 
gulch slopes in wet ‘ohi’a-dominated 
forests at elevations between 3,500 and 
3,900 ft (1,100 and 1,200 m) (1990d2; J. 
Lau, pers. comm., 1990). Associated 
plant species include Cheirodendron 
trigynum (’olapa) (J. Lau, pers. comm., 
1990). Feral pigs are an immediate threat 
to the habitat of the single remaining 
population of Clermontia oblongifolia 
ssp. brevipes. Its limited number makes 
the taxon vulnerable to extinction by a 
single stochastic event. Predation on 
related species suggests that rats may 
possibly feed on the fruit or plant parts 
of this taxon.

Brigham named Delissea mannii in 
honor of Horace Mann, Jr., with whom 
he collected the plant on Molokai in the 
1860s and in whose “Enumeration" 
Brigham published the name (Mann 
1867). Hillebrand (1888) transferred the 
taxon to the genus Cyanea, resulting in 
the name Cyanea mannii.

Cyanea mannii, a member of the 
bellflower family, is a branched shrub 5 
to 10 ft (1.5 to 3 m) tall. The leaves are 
narrowly elliptic or lance-shaped, 4.7 to
8.3 in (12 to 21 cm) long and 1 to 2 in (2.5 
to 5 cm) wide, and have petioles 0.9 to 
3.9 in (2.2 to 10 cm) long and hardened 
teeth along the leaf margins. Each 
flower cluster, arising from the axil of a 
leaf on a stalk 0.8 to 1.4 in (20 to 35 mm)

long, comprises 6 to 12 flowers, each on 
a stalk 0.3 to 0.5 in (8 to 12 mm) long. 
Each flower has a smooth, green 
hypanthium which measures about 0.2 in 
(4 to 6 mm) long and 0.1 to 0.2 in (3 to 5 
mm) wide and is topped by triangular 
calyx lobes 0.1 to 0.2 in (3 to 5 mm) long 
and 0.08 to 0.1 in (2 to 3 mm) wide. The 
purplish corolla forms a nearly upright 
tube 1.2 to 1.4 in (30 to 35 mm) long and
0.1 to 0.2 in (3 to 4 mm) wide, which 
ends in five spreading lobes. Berries 
have not been observed. This species is 
distinguished from the seven other 
species of the genus on Molokai by a 
combination of the following characters: 
A branched, woody habit; leaves with 
small, hardened, marginal teeth; and a 
purplish corolla (Lammers 1990, Rock 
1919, Wimmer 1943).

Historically, Cyanea mannii was 
known only from Kalae on East Molokai 
(HHP 1990e2). In 1984, a single plant was 
discovered by Joan Aidem west of Puu 
Kolekole on East*Molokai on privately 
owned land (HHP 1990el; Lammers 
1990; Edwin Misaki, TNCH, pers. comm., 
1991). Since then, five populations have 
been discovered in the east and west 
forks of Kawela Gulch within Kamakou 
Preserve on East Molokai. The 6 
populations are distributed over an area 
of about 2 by 0.8 mi (3.2 by 1.2 km) and 
total at least 40 individuals (E. Misaki, 
pers. comm., 1991). This species 
typically grows on the sides of deep 
gulches in ’ohi’a-dominated mesic to wet 
forests at elevations of about 3,300 to
4,000 ft (1,000 to 1,220 m) (HHP 1990el; 
Lammers 1990; E. Misaki, pers. comm., 
1991). Associated plant species include 
'akia, ’olapa, Dicranopteris linearis 
(uluhe), and Vaccinium (’ohelo) (E. 
Misaki, pers. comm., 1991). Feral pigs 
threaten the habitat of Cyanea mannii. 
Rodents such as rats may feed on the 
fruit or other parts of the plant, as 
shown by predation on related species. 
Because of the small number of 
remaining individuals, one stochastic 
event could extirpate a significant 
proportion of the populations.

Hillebrand discovered Cyanea 
procera on Molokai and formed the 
specific epithet from a Latin word 
meaning “tall," in reference to the height 
of the plant (Hillebrand 1888). St. John 
(1987, St. John and Takeuchi 1987), 
believing there to be no generic 
distinction between Cyanea and 
Delissea, transferred the species to the 
genus Delissea, the older of the two 
generic names, creating D. procera. The 
current treatment, however, maintains 
the separation of the two genera 
(Lammers 1990).

Cyanea procera, a member of the 
bellflower family, is a palmlike tree 101O
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to 30 ft (3 to 9 m) tall with stalkless, 
lance-shaped leaves 24 to 30 in (60 to 75 
cm) long and 3.9 to 6.7 in (10 to 17 cm) 
wide with tiny hardened teeth along the 
margins. Each flower cluster has a stalk
1.0 to 1.6 in (25 to 40 mm) long and 
comprises 10 to 20 flowers, each on a 
stalk 0.2 to 0.4 in (6 to 10 mm) long. Each 
flower has a hypanthium, 0.6 to 0.8 in (15 
to 20 mm) in length and 0.3 to 0.5 in (8 to 
13 mm) in width, topped by shallow 
triangular calyx lobes 0.1 to 0.2 in (3 to 4 
mm) long and about 0.2 in (4 to 5 mm) 
wide. The purplish corolla forms a 
nearly upright or slightly curved tube 2.4 
to 3.1 in (60 to 80 mm) long and 0.2 to 0.4 
in (6 to 11 mm) wide, which ends in five 
downwardly curving lobes which make 
the flower appear one-lipped. The 
ellipse- or egg-shaped berries are 1.2 to
1.8 in (3.0 to 4,5 cm) long and 0.8 to 1.1 in 
(2.0 to 2.8 cm) wide. This species can be 
distinguished from other species of the 
genus and from C. mannii by its growth 
habit, its sessile leaves, and the single
lipped appearance of the corolla 
(Lammers 1990, Rock 1919, Wimmer 
1943).

Historically, Cyanea procera was 
known only from an unspecified site in 
the Kamalo region of East Molokai (HHP 
1991a) until its discovery in 1987 at Puu 
O Kaeha, west of Kamalo on private 
land. Two individuals were found in a 
wet ’ohi’a-dominated forest at an 
elevation of 3,480 ft (1,060 m). The plants 
grow within 6.5 ft (2 m) of each other on 
a steep rock wall with thin soil on the 
southwest slope of a narrow gulch. 
Associated plant species include various 
species of Asplenium, Coprosma 
ochracea (pilo), Pipturus albidus 
(mamaki), and Touchardia latifolia 
(olona) (David Lorence, National 
Tropical Botanical Garden, pers. comm., 
1991). In 1991, two additional individuals 
were discovered above a waterfall at 
about 4,000 ft (1,220 m) elevation in 
Waikolu Valley (J. Lau in Jitt., 1991). 
Goats were observed in the area of this 
population, and the sides of the gulch 
where they grow are eroding. Only four 
plants of Cyanea procera are known to 
exist, making this species vulnerable to 
extinction from stochastic events. Like 
other Cyanea species and related 
genera, C. procera is potentially 
threatened by predation by rats. Habitat 
degradation by feral pigs is a potential 
threat.

Based upon a specimen he collected 
with Mann on West Maui, Brigham 
described Kadua laxiflora in Mann’s list 
of 1867. In his revision of Hedyotis, 
Fosberg (1943) included Kadua in the 
genus Hedyotis, and he published the 
following names, which are 
synonymized under Hedyotis mannii in

the current treatment of the genus 
(Wagner et al. 1990): H. mannii var. 
laxiflora, H. mannii var. munroi, H. 
mannii var. scaposa, H. molokaiensis,
H. thyrsoidea, and H. thyrsoidea var. 
hillebrandii (Fosberg 1943), as well as 
H. m annii var. cuspidata (Fosberg 1956).

Hedyotis mannii, a member of the 
coffee family (Rubiaceae), is a perennial 
plant with smooth, usually erect stems 1 
to 2 ft (30 to 60 cm) long which are 
woody at the base and four-angled or - 
winged. The leaves are opposite, thin in 
texture, elliptic to sometimes 
lanceshaped, and are usually 3 to 7 in (8 
to 18 cm) long and 1 to 2̂ 6 in (2.5 to 6.5 
cm) wide. Stipules (leaf-like 
appendages), which are attached to the 
slightly winged leaf stalks where they 
join and clasp the stem, are triangular, 
0.2 to 0.6 in (5 to 14 mm) long, and have 
a point usually 0.2 to 0.4 in (4 to 11 mm) 
long. Flowers are arranged in loose 
clusters up to 1 ft (30 cm) long at the 
ends of the stems and are either 
bisexual or female. The green 
hypanthium is top-shaped, about 0.05 in 
(1 to 1.5,mm) long, with sepals 0.06 to 0.1 
in (1.5 to 3 mm) long and 0.04 to 0.08 in 
(1 to 2 mm) wide at the top. The 
greenish-white, fleshy petals are fused 
into a trumpets shaped tube 0.2 to 0.6 in 
(5 to 14 mm) long. Capsules are 
topshaped and measure 0.08 to 0.1 in (2 
to 3 mm) long and about 0.1 in (3 to 4 
mm) in diameter. This species’ growth 
habit; its quadrangular or winged stems*, 
the shape, size, and texture of its leaves; 
and its dry capsule which opens when 
mature separate it from other species of 
the genus (Hillebrand 1888, Wagner et 
al. 1990).

Hedyotis mannii was once widely 
scattered on three islands: Lanai, West 
Maui, and Molokai (HHP 1990f2 to 
1990fl0). After not being seen for 50 
years, this species was rediscovered in 
1987 by Steve Perlman on private land in 
Kawela Gulch on East Molokai (HHP 
1990fl). Only two plants are known to 
exist in this area (Center for Plant 
Conservation (CPC) 1991). In 1991, an 
additional nine plants of this species 
were discovered on the island of Lanai: 
five mature and three juvenile plants 
were found at an elevation of 3,150 ft 
(960 m) at the head of Hauola Gulch, 
and a single mature plant at 2,640 ft (805 
m) elevation in the gulch between 
Waialala and Kunoa Gulches (). Lau, in 
litt. 1991). Hedyotis mannii typically 
grows on dark, narrow, rocky gulch 
walls in mesic and perhaps wet forests 
(Wagner et al. 1990) at 490 to 3,450 ft 
(150 to 1,050 m) in elevation (HHP 1990fl 
to 1990fl0). Associated plant species 
include mamaki, Cibotium (hapu’u), 
Cyanea (haha), and Psychotria (kopiko)

(HHP 1990fl). The limited number of 
individuals of Hedyotis mannii makes it 
extremely vulnerable to extinction by 
stochastic events. Feral pigs and alien 
plants such as molasses grass degrade 
the habitat of this species and 
contribute to its vulnerability.

Sister Margaret James Roe (1961) 
described Hibiscus immaculatus based 
upon specimens collected by Forbes on 
Molokai in 1912. The specific epithet 
refers to the plant’s pure white flowers. 
In his current treatment of the genus, 
David M. Bates regards the taxon as 
Hibiscus arnottianus ssp. immaculatus 
(Bates 1990, Wagner et al. 1989).

Hibiscus arnottianus ssp. 
immaculatus, a member of the hibiscus 
family (Malvaceae), is a tree up to 10 ft 
(3 m) tall with alternate, oval, toothed 
leaves measuring 2 to 2.8 in (5 to 7 cm) 
long and 1.6 to 2.6 in (4 to 6.5 cm) wide. 
Six lance-shaped bracts, 0.2 to 0.3 in (5 
to 8 mm) long, are found under each of 
the faintly fragrant flowers, which are 
arranged singly near the ends of the 
branches. The calyx is 1 to 1.2 in (2.5 to
3.0 cm) long and cleft into five teeth with 
long, narrow points. The flaring petals 
are white and measure 3.1 to 4.3 in (8 to 
11 cm) long and 1 to 1.4 in (2.5 to 3.5 cm) 
wide. Anthers, on spreading filament 
tips 0.4 to 0.8 in (1 to 2 cm) long, are 
arranged along the upper third of the 
white staminal column, which measures 
4 to 5.5 in (10 to 14 cm) in length. 
Capsules are enclosed by the sepals and 
contain 0.2 in (4 mm) long seeds which 
are covered with yellowish-brown hair. 
This subspecies is distinguished from 
other native Hawaiian members of the 
genus by its white petals and white 
staminal column (Bates 1990; Neal 1965; 
Rock 1913; Roe 1959,1961; St. John 1981).

Hibiscus arnottianus ssp. 
immaculatus once ranged from 
Waihanau Valley east to Papalaua 
Valley on East Molokai (HHP 1990g3, 
1990g4). This taxon is now confined to a 
3 mi (5 km) stretch of the northern coast 
of East Molokai from Waiehu to 
between Papalaua and Wailau valleys 
(Bates 1990; HHP 1990gl, 1990g2,1990g5) 
on private and State land. The 4 
populations, scattered along steep sea 
cliffs with native plant species such as 
alahe’e, hame, lama, mamaki, and 'ohi'a, 
are believed to total no more than 50 
individuals (HHP 1990gl, 1990g5; HPCC 
1990b). Hibiscus arnottianus ssp. 
immaculatus typically occurs in mesic 
forests between 50 and 1,600 ft (15 and 
480 m) in elevation (Bates 1990, HHP 
1990gl to 1990g5, HPCC 1990b). The 
major threats to Hibiscus arnottianus 
spp. immaculatus are habitat 
destruction by feral goats and the small 
number of remaining populations.
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St. John (1944) described and named 
Pelea reflexa based upon a specimen 
Rock collected on Molokai in 1910. The 
specific epithet refers to the slightly 
reflexed capsules. After further study of 
the genus, Thomas G. Hartley and 
Benjamin C. Stone (1989) placed Pelea 
into synonymy with Melicope, resulting 
in the new combination M. reflexa 
(Wagner et al. 1990).

Melicope reflexa, a member of the 
citrus family (Rutaceae), is a sprawling 
shrub 3.3 to 10 ft (1 to 3 m) tall with 
short, yellowish-brown, short-lived hairs 
on new growth. The opposite, thin, and 
leathery leaves are elliptical and 
measure 3.1 to 5;5 in (8 to 14 cm) long 
and 1.6 to 2.8 in (4"to 7 cm) wide.
Flowers arise singly or in clusters of two 
or three from the leaf axil. The flower 
cluster has a stalk 0.1 to 0.6 in (3 to 15 
mm) long, and each flower is on a stalk 
0.6 to 0.8 in (15 to 20 mm) long. Male 
flowers have not been seen, but female 
flowers are made up of four overlapping 
sepals about 0.1 in (3 to 4 mm) long; four 
petals about 0.2 in (4.8 mm) long; an 
eight-lobed nectary disk; eight reduced, 
nonfunctional stamens; and a style 
about 0.2 in (4 mm) long. The capsules 
are 0.8 to 1.3 in (20 to 33 mm) wide with 
four sections 0.4 to 0.7 in (10 to 17 mm) 
long which are fused to each other along 
about one-fourth of their length. One or 
two glossy black seeds, about 0.3 in (7 to 
8 mm) long, are found in each section of 
the capsule. This species’ opposite 
leaves with leaf stalks usually over 0.4 
in (1 cm) long, its larger leaves and fruit, 
and the partially fused sections of its 
capsule separate it from other species of 
the genus (Stone et al. 1990).

Historically, Melicope reflexa 
occurred from a ridge between 
Hanalilolilo and Pepeopae in Kamakou 
Preserve to as far east as Halawa on 
East Molokai (HHP 1990hl, 1990h2, 
I990h5 to 1990h7). The 4 remaining 
populations of fewer than a total of 1,000 
individuals are on private land at the 
headwall of Waikolu Valley, Wailau- 
Mapulehu summit and Kukuinui Ridge, 
and at Honomuni, and are distributed 
over a distance of about 7.5 mi (12 km) 
(HHP 1990h2 to 1990h4). Melicope 
reflexa typically grows in wet 'ohi’a- 
dominated forests with native trees such 
as 'olapa at elevations between 2,490 
and 3,900 ft (760 and 1,190 m) (Stone et 
al. 1990). Major threats to Melicope 
reflexa include habitat degradation by 
ungulates (axis deer and feral pigs) and 
competition with the alien plant 
Clidemia hirta (Koster’s curse). Because 
this species is known from a single 
restricted área, it is possible for one 
human-caused or natural event to 
destroy all or a significant portion of the

extant individuals. Predation by deer or 
pigs is a potential threat in areas 
inhabited by these animals.

Mann (1868) published the name 
Stenogyne parv¡flora for a plant he and 
Brigham collected on Haleakala, Maui.
In 1934, Sherff transferred this taxon to 
the genus Phyllostegia; as the name P. 
parviflora had previously been used for 
another species, he selected a new name 
P. mannii, for the taxon (Sherff 1934b).
In the same year, Sherff (1934a) 
published the name Phyllostegia 
racemosa var. bryanii for the plants 
from the island of Molokai. In the 
current treatment (Wagner et al. 1990),
P. mannii is the name applied to both 
the Molokai plants and specimens of the 
apparently extinct Maui plants.

Phyllostegia mannii, a nonaromatic 
member of the mint family (Lamiaceae), 
is a climbing vine with many-branched, 
four-sided, hairy stems. The opposite, 
hairy leaves, which are shaped like 
narrow triangles or narrow triangular 
ovals, measure 0.8 to 2.2 in (2 to 5.5 cm) 
long and 0.3 to 0.9 in (0.7 to 2.3 cm) wide 
and have coarsely toothed margins. 
Clusters of four to six flowers are 
arranged in each of several false whorls 
along an unbranched flowering stem 1.6 
to 6 in (4 to 15 cm) long. The calyx is a 
bell-shaped, lobed structure. The slightly 
curved, two-lipped corolla tube is about 
0.3 in (7 to 8 mm) long and is thought to 
be white. The fleshy, dark-green to 
black nutlets are 0.08 to 0.1 in (2 to 2.5 
mm) long. This species is distinguished 
from others in the genus by its hairiness; 
its thin, narrow leaves which are not 
pinnately divided; and the usually six 
flowers per false whorl in a terminal 
inflorescence (Wagner et al. 1990).

Historically, Phyllostegia mannii was 
found from Hanalilolilo to Ohialele on 
East Molokai and at Ukulele on East 
Maui (HHP 1990i2 to 1990i8). It has not 
been seen on Maui for over 70 years and 
is apparently extinct on that island 
(Lammers 1990). This species is now 
known only from Hanalilolilo within 
Kamakou Preserve on privately owned 
land (HHP 1990il). The only currently 
known population contains four 
individuals. It grows in shaded sites in 
sometimes foggy and windswept, wet, 
open, ’ohi’a-dominated forests with a 
native shrub and tree fern (hapu’u) 
understory (HHP 1990il to 1990i3) at 
3,300 to 5,000 ft (1,010 to 1,525 m) in 
elevation (Wagner et al. 1990). 
Associated plant species include ’olapa, 
a few native ferns, and Hedyotis 
(manono). The only known population of 
Phyllostegia mannii is threatened by 
feral pigs. Because of the small number 
of individuals, a natural or human-

caused event could extirpate all or a 
significant portion of the population.

Joseph F. Rock discovered a new palm 
on Molokai in 1920 and named it 
Pritchardia munroi in honor of James 
Munro, manager of Molokai Ranch 
(Beccari and Rock 1921).

Pritchardia munroi, a member of the 
palm family (Arecaceae), is a tree about 
13 to 16 ft (4 to 5 m) tall with a trunk up 
to about 7.8 in (20 cm) in diameter. The 
leaf blade is about 35 in (88 cm) long 
and has a petiole about 33 in (85 cm) 
long. The leaves and petioles have 
scattered, mostly deciduous scales and 
hairs, somewhat larger on the lower leaf 
ribs. The leaves are deeply divided into 
segments which have long, drooping 
tips. Numerous bisexual or functionally 
male flowers are arranged in clusters on 
hairy, branching stalks about 20 in (52 
cm) long which originate at the leaf 
bases. The flower consists of a cup
shaped, three-lobed calyx; three petals; 
six stamens; and a three-lobed stigma. 
The mature fruit is shiny, black, nearly 
spherical, and about 0.8 in (2 to 2.2 cm) 
in diameter. This species is 
distinguished from others of the genus 
by its relatively smooth leaves; the 
grayish-brown hair on the inflorescence 
stalks, which are shorter than the 
petioles; and the small size of the fruits 
(Beccari and Rock 1921, Read and Hodel 
1990, St. John 1981).

Historically, Pritchardia munroi was 
found in leeward East Molokai, above 
Kamalo and near Kapuaokoolau (HHP 
1990jl, Read and Hodel 1990). The last 
known wild specimen grows near the 
base of a small ravine in remnant dry to 
mesic forest at an elevation of about
2,000 ft (610 m) on privately owned land 
(Garnett 1989, HHP 1990jl, Read and 
Hodel 1990). Associated plant species 
include ’a’ali’i, 'ohi’a, pukiawe, and 
Pleomele aurea (hala pepe) (Garnett 
1989, HHP 1990jl). A variety of threats 
affects the only known wild individual 
of Pritchardia munro/. Ungulates (axis 
deer, goats, and pigs) continue to 
degrade the habitat around its fenced 
enclosure and prevent the establishment 
of seedlings. Other serious threats 
include fire and predation of seeds by 
rats. The one known wild individual is 
vulnerable to extinction in its natural 
habitat because a single stochastic 
event could destroy the plant.

Hillebrand (1888) described Schiedea 
lydgatei, naming it in honor of the 
Reverend John M. Lydgate, who, as a 
student, accompanied Hillebrand on 
collecting trips. Later, Otto Degener and 
Sherff (Sherff 1944) described a new 
variety of the taxon, naming it variety 
attenuata. No infraspecific taxa are
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recognized in the most recent treatment 
of the species (Wagner et al. 1990).

S chiedea lydgatei, a member of the 
pink family (Caryophyllaceae), is a low, 
hairless perennial plant with branched 
stems 4 to 16 in (10 to 40 cm) long which 
are woody at the base. The opposite, 
three-veined leaves are elliptic, 0.8 to 1.8 
in (2 to 4.5 cm) long, and 0.2 to 0.6 in (0.6 
to 1.5 cm) wide. Bisexual flowers are 
arranged in loosely spreading clusters 4 
to 6.6 in (10 to 17 cm) long. The flowers 
comprise usually 5 distinct but 
overlapping, narrowly oval, green 
sepals, 0.1 to 0.2 in (3 to 4.5 mm) long; 5 
nectaries about 0.1 in (2.5 to 3 mm) long; 
10 stamens; and usually 3 styles. Petals 
are lacking. The capsules are about 0.2 
in (4 to 5.5 mm) long and open when 
mature to reveal dark reddish-brown 
seeds about 0.03 in (0.8 mm) long. The 
opposite, thin, three-veined leaves with 
petioles and the smooth, open flower 
c'usters with relatively larger, green 
sepals separate this species from other 
members of the genus (Degener and 
Degener 1956, Sherff 1944, Wagner et al. 
1990).

Historically, Schiedea lydgatei was 
found in Kalae, Poholua, Makolelau, and 
Ohia Gulch on East Molokai (HHP 
1990k2,1990k4,1990k7,1990k8). This 
species is now known from five 
scattered populations in a more 
restricted area in Makakupaia, Kawela, 
and Makolelau. Thb 5 populations are 
distributed over an area of less than 1 
by 3.5 mi (1.6 by 5.6 km), totalling fewer 
than 1,000 individuals (HHP 1990kl, 
1990k3,1990k5,1990k6,1990k9). This 
species is found along ridges and on 
cattle trails in dry to mesic grasslands, 
shrublands, and forests with scattered 
native and alien trees. It ranges in 
elevation from about 2,000 to 2,100 ft 
(600 to 650 m) (HHP 1990k5,1990k6; 
Wagner et al. 1990). Associated plant 
species include ’a’ali’i, ’ohi’a, pukiawe, 
and uluhe (Gagne and Cuddihy 1990).
The major threats to S chiedea lydgatei 
are fire and habitat degradation and 
competition with the alien plant species 
molasses grass. Because fire is such a 
pervasive threat in this species, dry, 
windswept habitat, a single fire 
potentially could destroy as many as 
four of the five populations.

Silene alexandri was described by 
Hillebrand (1888) based upon a 
specimen he discovered on Molokai; S. 
alexandri is its currently accepted name 
(Wagner et al. 1990).

Silene alexandri, a member of the 
pink family, is an erect, perennial herb, 1 
to 2 ft (30 to 60 cm) tall, and woody at 
the base. The narrow, elliptic leaves are
1.2 to 2.5 in (30 to 65 mm) long by 0.2 to
0.6 in (6 to 14 mm) wide and hairless 
except for a fringe along the margins.

Flowers are arranged in open clusters 
with stalks 0.4‘to 0.7 in (10 to 19 mm) 
long. The 5-lobed, 10-veined, tubular 
calyx is 0.7 to 1 in (19 to 25 mm) long, 
and the 5 white, deeply-lobed, clawed 
petals extend about 0.2 in (4 to 6 mm) 
beyond the calyx. The capsule is about
0.6 in (14 to 16 mm) long, but seeds have 
never been seen. The hairless stems, 
flowering stalks, and sepals and the 
larger flowers with white petals 
separate this species from other 
members of the genus (Hillebrand 1888, 
Wagner et al. 1990, Williams 1896).

Historically, Silene alexandri was 
known from Makolelau and Kamalo on 
East Molokai, but now it occurs only at 
the former site on privately owned land 
(HHP 1990L1,1990L2). The only known 
population, comprising fewer than 10 
individuals, is found on a cattle trail in 
remnant dry forest and shrubland (HHP 
1990L1, Wagner et al. 1990) at an 
elevation between 2,000 and 2,500 ft (610 
and 760 m) (Wagner et al. 1990). 
Associated plant species include ’a’ali’i, 
’ohi’a, pukiawe, and uluhe (Gagne and 
Cuddihy 1990). Feral goats continue to 
degrade the habitat of Silene alexandri 
and pose a serious threat to remaining 
populations. Predation of this species by 
goats and cattle may possibly occur.
Fire also is an immediate threat.
Because of the small number of 
individuals and their severely restricted 
distribution, extinction from stochastic 
events is a very real threat.

Silene lan ceolata  is based upon fertile 
specimens collected on Kauai during the 
United States Exploring Expedition in 
1840, as well as vegetative material 
collected during the same expedition the 
following year on Maui. Gray (1854) 
described the species, naming it for its 
narrow leaves. Hillebrand (1888) 
recognized one variety, var. angustifolia; 
later Sherff (1946) described and named 
two additional varieties, vars. 
hillebran dii and forbesii. The current 
treatment does not recognize any 
subspecific taxa (Wagner et al. 1990).

Silene lanceolata, a member of the 
pink family, is an upright, perennial 
plant with stems 6 to 20 in (15 to 50 cm) 
long, which are woody at the base. The 
narrow leaves are 1 to 3 in (25 to 80mm) 
long, 0.08 to 0.4 in (2 iio 11 mm) wide, 
and smooth except for a fringe of hairs 
near the base'. Flowers are arranged in 
open clusters with stalks 0.3 to 0.9 in (8 
to 23 mm) long. The 5-toothed, 10-veined 
calyx is about 0.3 in (7 to 9 mm) long, 
and the wide portion of the 5 white, 
deeply-lobed, clawed petals is about 0.2 
in (6 mm) long. The capsule is about 0.3 
in (8 to 9 mm) in length and opens at the 
top to release reddish-brown seeds 
about 0.04 in (1 mm) in diameter. This 
species is distinguished from S.

alexandri, the only other member of the 
genus found on Molokai, by its smaller 
flowers and capsules and its stamens, 
which are shorter than the sepals (Gray 
1854, Hillebrand 1888, Wagner et al. 
1990, Williams 1896).

The historical range of Silene 
lan ceolata  includes four Hawaiian 
islands: Kauai, below Puu Kolekole on 
East Molokai, Maunalei on Lanai, and 
Mauna Kea on Hawaii Island (HHP 
1990ml to 1990m3, Wagner et al. 1990). 
Silene lan ceolata  is presently extant on 
the islands of Molokai and Hawaii. A 
single population of approximately 100 
individuals was found in 1987 on 
Molokai, where it remains on private 
land near Puu Kolekole (HHP 1990ml; J. 
Lau in lift., 1991). The Hawaii Island 
population at Puu Ahi was last seen in 
1949. In 1991, two populations of this 
species were discovered on Federally 
owned land in Kipuka Kalawamauna 
and Kipuka Alala in the Pohakuloa 
Training Area, which is located in the 
saddle between Mauna Kea and Mauna 
Loa. The three island of Hawaii 
populations are distributed over a 
distance of roughly 9 mi (15 km) 
between about 5,200 and 6,000 ft (1,600 
and 1,800 m) in elevation (HHP 1990ml; 
Robert Shaw, Colorado State University, 
pers. comm., 1991). It is not known 
whether the Puu Ahi population still 
exists after decades of ungulate, 
humancaused, and natural disturbances. 
The 2 populations at PTA number 
between 95 and 125 individuals (R.
Shaw, pers. comm., 1991), giving a total 
of fewer than 230 known individuals for 
the species. The populations on the 
island of Hawaii grow in two dry 
habitat types: shrubland dominated by 
dense M yoporum sandw icensis (naio), 
Sophora chrysophylla (mamane), and 
pukiawe with ’a’ali’i, pilo, and 
Pennisetum setaceum  (fountain grass); 
and on ’a’a lava in a former 
C ham aesyce olow aluana (’akoko) forest 
now converted to fountain grass 
grassland with ’a’ali’i, mamane, naio, 
and Chenopodium oahuense (’aheahea) 
(R. Shaw, pers. comm., 1991). On 
Molokai, this species grows on cliff 
faces and ledges of gullies in dry to 
mesic shrubland at an elevation of 
about 2,600 ft (800 m) (HHP 1990ml to 
1990m3, Wagner et al. 1990). Habitat 
destruction by feral ungulates (goats, 
pigs, and sheep), wildfires resulting from 
hunting activities and military 
maneuvers, and alien plant invasion 
(fountain grass) are immediate threats to 
Silene lan ceolata. Military exercises 
and predation by goats and sheep pose 
probable threats.

Hillebrand discovered Stenogyne 
bifida  on Molokai in 1870 and named it
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in reference to the deeply two-lobed 
upper lip of its corolla (Hillebrand 1888). 
The name is accepted in the latest 
revision of the genus (Weller and Sakai 
1990).

Stenogyne bifida, a nonaromatic 
member of the mint family, is a 
perennial herb, evidently climbing, with 
smooth or slightly hairy, four-angled 
stems. The opposite, membranous, 
toothed leaves are oval or elliptical in 
shape, measure 1.7 to 4 in (4.2 to 10 cm) 
long and 0.7 to 1.4 in (1.7 to 3.6 cm) wide, 
and are hairless except for the midribs. 
Flowers are usually arranged in groups 
of two to six in each of several whorls at 
the ends of the stems. The sepals are 
fused into a toothed calyx which is 
almost hairless, radially symmetrical, 
narrowly bell-shaped, and 0.3 to 0.5 in (8 
to 12 mm) long. The petals are fused into 
a nearly straight, yellow tube 0.4 to 0.6 
in (10 to 16 mm) long which flares into 
pale-brown lobes comprising an upper 
lip about 0.2 in (4 to 6 mm) long and a 
lower lip about 0.1 (2 to 4 mm) long. The 
fruits are fleshy, black nutlets about 0.1 
in (2.5 to 3 mm) long. The long, narrow 
calyx teeth and the deep lobe in the 
upper lip of the yellow corolla separate 
this species from others of the genus 
(Hillebrand 1888, Sherff 1985b, Weller 
and Sakai 1990).

Historically, Stenogyne bifida was 
known from scattered populations from 
Waianui in central Molokai to Pukoo 
Ridge on East Molokai (HHP 1990n3 to 
1990n9, Wagner et ah 1990). This species 
is now known from only 3 East Molokai 
populations totalling fewer than 10 
individuals: On Manawai-Kahananui 
Ridge along a private/State land 
boundary, on Kolo Ridge, and on the 
eastern fork of Kawela Gulch in 
privately owned Pelekunu Preserve 
(HHP 1990nl, 1990n2; Steve Anderson, 
Haleakala National Park, pers. comm., 
1990). These three populations are 
scattered over an area of 6.6 sq mi (17 sq 
km). Stenogyne bifida typically grows 
on steep ridges in ’ohi’a-dominated 
Montane Mesic to Wet Forests with 
native species such as hapu'u, manono, 
’olapa, Broussaisia arguta (kanawao), 
and Pouteria (’ala’a) at elevations 
between 1,450 and 4,000 ft (450 and 1,200 
m) (HHP 1990nl to 1990n9, HPCC 1990c). 
Ungulates (axis deer, goats, and pigs) 
are pervasive threats to populations of 
Stenogyne bifida and may eat this 
species when available. One trailside 
population that represents a significant 
portion of the species potentially could 
be destroyed by over-collecting for 
scientific purposes or by vandals.

Sherff (1934c) described 
Tetramolopium rockii, naming it in 
honor of Joseph Rock, who first

collected the plant in 1910, on Molokai. 
St. John (1974) described a new genus. 
Luteidiscus, for the species of 
Tetramolopium with yellow disk 
flowers. He transferred T. rockii to the 
new genus and also described a new 
species, L. caicisabulorum. The current 
treatment (Lowrey 1981,1986,1990) 
reduces St. John’s two species to 
varieties of Tetramolopium rockii: the 
nominative variety and var. 
caicisabulorum,

Tetramolonium rockii, a member of 
the aster family, is a glandular, hairy, 
prostrate shrub which forms complexly 
branching mats 2 to 4 in (5 to 10 cm) tall 
and 3 to 16 in (8 to 40 cm) in diameter. 
Leaves of variety caicisabulorum  are 0.8 
to 1.2 in (2 to 3 cm) long and 0.2 to 0.3 in 
(5 to 7 mm) wide, have slightly inrolled 
edges, and are whitish due to the long 
silky hairs on their surfaces. Variety 

rockii has smaller, less hairy, flat, 
yellowish-green leaves, 0.6 to 0.8 in (1.5 
to 2.1 cm) long and about 0.2 in (4 to 6 
mm) wide. The leaves of both varieties 
are spatula-shaped with glands and 
smooth margins. Flower heads, arranged 
singly at the ends of flowering stalks 1.6 
to 4.7 in (4 to 12 cm) long, have a 
hemispherical involucre (set of bracts 
beneath the florets) 0.2 to 0.3 in (4 to 8 
mm) high and 0.4 to 0.7 in (10 to 18 mm) 
in diameter. Approximately 60 to 100 
white ray florets, 0.1 to 0.2 in (3 to 4.5 
mm) long and 0.02 to 0.04 in (0.5 to 1 
mm) wide, surround 30 to 55 functionally 
male, yellow, funnel-shaped disk florets. 
Fruits are achenes, 0.08 to 0.1 in (2 to 2.5 
mm) long and about 0.03 in (0.7 to 0.9 
mm) wide when fertile, and are topped 
with white bristles 0.1 to 0.2 in (2.5 to 4 
mm) long. This species differs from 
others of the genus by its growth habit, 
its hairy and glandular surfaces, its 
spatulate leaf shape, and its yellow disk 
florets (Degener and Degener 1965; 
Lowrey 1981,1986,1990; Sohmer and 
Gustafson 1987).

Of the two recognized varieties of 
Tetramolopium rockii, variety rockii 
was first discovered at Moomomi about 
80 years ago and is still extant in that 
area. Tetramolopium rockii var. rockii 
remains in two areas: from Kapalauoa to 
Kahinaakalani on West Molokai (HHP 
1990o2,1990o3; HPCC 1990e; Lowrey 
1990), and north of Kalawao on 
Kalaupapa Peninsula on East Molokai 
(Canfield 1990; HHP 1990o4; J. Lau, pers. 
comm., 1990). Variety caicisabulorum  is 
only reported west of Moomomi, from 
west of Manalo Gulch to Kalani, 
intergrading with variety rockii where 
their ranges overlap (HHP 1990ol, 
1990o2; HPCC 1990d). The only known 
population of T. rockii var. 
caicisabulorum  and the scattered West

Molokai population of T. rockii var. 
rockii extend over a distance of about
4.5 mi (7 km) along the northern coast, 
sometimes locally dominating the 
vegetation (HHP 1990ol, 1990o3). 
Twelve mi (19 km) to the east, the 
Kalawao population of variety rockii 
encompasses approximately 95 ac (35 
ha) (HHP 1990o4). The species is 
estimated to number 174,000 individuals 
(HHP 1990ol to 1990o4). Tetramolopium 
rockii is restricted to hardened 
calcareous sand dunes or ash-covered 
basalt in the coastal spray zone or 
Coastal Dry Shrublands and Grasslands 
between 30 and 650 ft (10 and 200 m) in 
elevation (Lowrey 1990). Native plant 
species associated with this species 
include Fimbristylis cymosa, 
Heliotropium anomalum (hinahina), 
Lipochaeta integrifolia (nehe), Sida 
fa llax  (’ilima), and Sporobolus 
virginicus (’aki’aki) (Canfield 1990; HHP 
1990ol to 1990o4). The major threats to 
Tetramolopium rockii are ungulate (axis 
deer and cattle) activity, competition 
with the alien plant Prosopis pallida 
(kiawe), human recreational impacts, 
and fire. Predation by deer and cattle 
are potential threats. Although the 
threat to this species is limited because 
of the large number of existing 
individuals, T. rockii islikely to become 
endangered in the foreseeable future if 
the threats are not curbed.

Previous Federal Action
Federal action on these plants began 

as a result of section 12 of the Act, 
which directed the Secretary of the 
Smithsonian Institution to prepare a 
report on plants considered to be 
endangered, threatened, or extinct in the 
United States. This report, designated as 
House Document No. 94-51, was 
presented to Congress on January 9,
1975, In that document, Bidens wiebkei, 
Brighamia rockii, Cana valia 
molokaiensis, Hedyotis mannii (as H. 
thyrsoidea var. thyrsoidea), Hibiscus 
arnottianus ssp. immaculatus (as H. 
immaculatus), Melicope reflexa (as 
Pelea reflexa), Pritcbardia munroi (as P. 
munroii), Silene alexandri, and one of 
the varieties of Silene lanceolata 
accepted at that time were considered to 
be endangered. Three of the four 
varieties of Hedyotis mannii accepted in 
1975 and three of the varieties of Silene 
lanceolata then accepted were 
considered to be threatened, and 
Tetramolopium rockii was considered to 
be extinct. On July 1,1975, the Service 
published a notice in the Federal 
Register (40 FR 27823} of its acceptance 
of the Smithsonian report as a petition 
within the context of section 4(c)(2)
(now section 4(b)(3)) of the Act, and
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giving notice of its intention to review 
the status of the plant taxa named 
therein. As a result of that review, on 
June 16,1976, the Service published a 
proposed rule in the Federal Register (41 
FR 24523) to determine endangered 
status pursuant to section 4 of the Act 
for approximately 1,700 vascular plant 
species, including all of the above taxa 
considered to be endangered or thought 
to be extinct. The list of 1,700 plant taxa 
was assembled on the basis of 
comments and data received by the 
Smithsonian Institution and the Service 
in response to House Document No. 94- 
51 and the July 1,1975, Federal Register 
publication.

General comments received in 
response to the 1976 proposal are 
summarized in an April 26,1978, Federal 
Register publication (43 FR 17909). In 
1978, amendments to the Act required 
that all proposals over 2 years old be 
withdrawn. A 1-year grace period was 
given to proposals already over 2 years 
old. On December 10,1979, the Service 
published a notice in the Federal 
Register (44 FR 70796) withdrawing the 
portion of the June 16,1976, proposal 
that had not been made final, along with 
four other proposals that had expired.

The Service published updated 
notices of review for plants on 
December 15,1980 (45 FR 82479), 
September 27,1985 (50 FR 39525), and 
February 21* 1990 (55 FR 6183). In these 
notices, nine of the taxa that had been 
in the 1976 proposed rule were treated 
as category 1 candidates for Federal 
listing. Category 1 taxa are those for 
which the Service has on file substantial 
information on biological vulnerability 
and threats to support preparation of 
listing proposals. Other than Hedyotis 
mannii, all the aforementioned taxa that 
were either proposed as* endangered or 
considered possibly extinct; in the June 
16,1976, proposed rule were considered 
category 1 candidates on all three of the 
notices of review. Hedyotis mannii (as 
H. thyrsoidea) was considered as a 
category 1* species on the 1980 and 1985 
notices, but H. thyrsoidea is now

regarded as synonymous with H. mannii 
(Wagner et al. 1990). Hedyotis mannii 
(as H. mannii) was considered a 
category 2 species on the 1980 and 1985 
notices and was included as a category 
1 candidate on the 1990 notice. Category 
1* taxa are those which are possibly 
extinct; category 2 taxa are those for 
which there is some evidence of 
vulnerability, but for which there are not 
enough data to support listing proposals 
at the time. Schiedea lydgatei first 
appeared on the 1985 notice as a 
category 1 species and remained so on 
the 1990 notice. Clermontt'a oblongifolia 
ssp. mauiensis, Cyanea mannii, 
Phyllostegia mannii, and Stenogyne 
bifida first appeared on the 1990 notice 
as category 1 taxa. Cyanea procera first 
appeared on the 1990 notice as a 
category T* taxon, but information 
regarding the current existence of 
individuals of this spepies became 
available in 1991.

Section 4(b)(3)(B) of the Act requires 
the Secretary to make findings on 
certain pending petitions within 12 
months of their receipt. Section 2(b)(1) of 
the 1982 amendments further requires all 
petitions pending on October 13,1982, 
be treated as having been newly 
submitted on that date. On October 13, 
1983, the Service found that the 
petitioned listing of these taxa was 
warranted but precluded by other 
pending listing actions, in accordance 
with section 4(b)(3)(B)(iii) of the Act; 
notification of this finding was 
published on January 20,1984 (49 FR 
2485). Such a finding requires the 
petition to be recycled, pursuant to 
section 4(b)(3)(C)(i) of the Act. The 
finding was reviewed in October of 
1984,1985,1986,1987,1988,1989, and 
1990.

On September 20,1991, the Service 
published in the Federal Register (56 FR 
47718) a proposal to list 15 plant taxa 
from the island of Molokai as 
endangered, and 1 as threatened. This 
proposal was based primarily on 
information supplied by the Hawaii 
Heritage Program, the Hawaii Plant

T a b l e  1.— S u m m a r y  o f  T h r e a t s

Conservation Center, and observations 
of botanists and naturalists. The Service 
now determines 15 taxa primarily from 
the island of Molokai to be endangered, 
and an additional taxon to be 
threatened, with the publication of this 
rule.
Summary of Comments and 
Recommendations

In the September 20,1991, proposed 
rule and associated notifications, all 
interested parties were requested to 
submit factual reports or information 
that might contribute to the development 
of a final decision on the proposal. The 
public comment period ended on 
November 19,1991. Appropriate State 
agencies, county and city governments, 
Federal agencies, scientific 
organizations, and other interested 
parties were contacted and requested to 
comment. Newspaper notices inviting 
general public comment were published 
in the Maui News on October 1,1991, 
and in the Hawaii Tribune-Herald on 
October 4,1991. Two letters of comment, 
both from conservation organizations, 
were received. One letter supported the 
listing of these 16 taxa as threatened or 
endangered; the other provided 
additional information which has been 
incorporated into this final rule.
Summary of Factors Affecting the 
Species

After a thorough review and 
consideration of all information 
available, the Service has determined 
that 15 plant taxa from the island of 
Molokai should be classified as 
endangered species and 1 taxon from 
the island of Molokai should be 
classified as threatened. Section 4 of the 
Endangered Species Act (16 U.S.C. 1533) 
and regulations (50 CFR part 424) 
promulgated to implement the Act set 
forth the procedures for adding species 
to the Federal Lists. A species may be 
determined to be an endangered or 
threatened species due to one or more of 
the five factors described in section 
4(a)(1). The threats facing these 16 taxa 
are summarized in Table 1.

Species
Feral animal activity Alien

plants Fire Human
impacts Rodents Limited 

numbers 1Deer Goats Pigs Sheep Cattle

Bidens w eibkei................... X X X X X X
Brighamia rockii.................. X X P P
Canavatia m olokaiensis...... X X X X
Clermontia oblongifolia X P X

ssp. brevipes.
Cyanea mannii.................... X P X
Cyanea procera .................. X P P X
Hedyotis mannii.................. X X X
Hibiscus am ottianus ssp. X X

immaculatus.
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T a b l e  1.— S u m m a r y  o f  T h r e a t s — Continued

Species
Feral animal activity Alien

plants Fire Human
impacts Rodents Limited 

numbers 'Deer Goats Pigs Sheep Cattle

M elicope reflexa ................. X X X
Phyllostegia mannii............ X X
Pritchardia munroi.............. X X p X X X
S chiedea Iydgatei............... x x
Silene alexandri.................. X X X
Silene lanceolata................ X X X X X X
Stenogyne bifida „.............. X X X X X
Tetramolopium rockii......... X X X p X

X=Immediate and significant threat 
P=Potential threat 
1 No more than 100 individuals.

These factors and their application to 
Bidens wiebkei Sherff (ko'oko’olau). 
Brighamia rockii St. John (pua ’ala). 
Canavalia molokaiensis Degener, I. 
Degener & J. Sauer (’awikiwiki), 
Clermontia oblongifolia Gaud. ssp. 
brevipes (F. Wiramer) Lammers (’oha 
wai), Cyanea mannii (Brigham) Hillebr. 
(haha), Cynea procera Hillebr. (haha), 
Hedyotis mannii Fosb. (pilo). Hibiscus 
arnottianus A. Gray ssp. immaculatus 
(M. Roe) D. Bates (koki’o ke'oke'o), 
Melicope reflexa (St. John) T. Hartley 
and B. Stone (alani), Phyllostegia 
mannii Sherff (NCN), Pritchardia 
munroi Rock (loulu), Schiedea iydgatei 
Hillebr. (NCN), Silene alexandri Hillebr. 
(NCN), Silene lanceolata A. Gray 
(NCN), Stenogyne bifida Hillebr. (NCN), 
and Tetramolonium rockii Sherff (NCN) 
are as follows:
A. The Present or Threatened 
Destruction, Modification, or 
Curtailment o f its Habitat or Range

Native vegetation on the islands of 
Molokai and Hawaii has undergone 
extreme alterations because of past and 
present land management practices 
including ranching activities, deliberate 
animal and alien plant introductions, 
and agricultural development (Cuddihy 
and Stone 1990, Wagner et al. 1985). 
Ongoing and threatened destruction and 
adverse modification of habitat by feral 
animals and competition with alien 
plants are the primary threats facing the 
16 taxa included in this rule.

Fifteen of the 16 taxa are variously 
threatened by feral animals. Of the 
ungulates that have become established 
on Molokai during the past 150 years, 
the axis deer (Cervus axis) has probably 
had the greatest impact on the native 
vegetation. Eight axis deer, introduced 
to Molokai in 1868 (Culliney 1988, 
Tomich 1986), increased to thousands of 
animals by the 1960s (Graf and Nichols 
1966). By the turn of the century, these 
deer had occupied much of the dry to 
mesic lowland areas and were also 
found in the wet forests of East Molokai

(Graf and Nichols 1966, van Riper and 
van Riper 1982), where herds so 
damaged the vegetation that 
professional hunters were hired to 
control their numbers (Culliney 1988). 
1116 native vegetation has suffered 
irreparable damage from overgrazing by 
these animals. Deer degrade the habitat 
by trampling, consuming, and 
overgrazing vegetation, which removes 
ground cover, exposing the soil to 
erosional actions (J. Lau, pers. comm., 
1990). Alien plant species are then able 
to exploit the newly disturbed areas.

A large portion of the axis deer 
population on Molokai has been actively 
managed for recreational hunting by the 
Division of Forestry and Wildlife since 
1959. The maximum allowable limit is 
only one male deer per hunting trip; the 
remainder are managed to provide a 
sustainable yield (Hawaii Department of 
Land and Natural Resources (DLNR) 
1988). Its future as a game species is 
assured because of its popularity among 
hunting organizations and its 
adaptability to the environment of 
Molokai (Tomich 1986). At present, five 
of the seven managed hunting areas on 
Molokai are within the Molokai Forest 
Reserve. Many areas lack maintained 
boundary fences that would prevent 
deer from entering more fragile habitats 
to the north (Cuddihy et al. 1982) and 
non-game areas to the east. Recently 
axis deer have begun to enter the 
windward valleys and northern 
coastline of East Molokai where they 
were not previously observed (J. Lau, 
pers. comm., 1990). Axis deer are 
threatening the coastal habitats of 
Brighamia rockii and Tetramolopium 
rockii and the montane habitats of 
Melicope reflexa, Pritchardia munroi, 
and Stenogyne bifida (Bruegmann 1990; 
HHP 1990h2,1990ol; J. Lau, pers. comm., 
1990; E. Misaki, pers. comm., 1992): The 
lowland habitat of Bidens wiebkei is 
also threatened by axis deer (CPC 1991).

Introduced to Molokai in the early 
1800s, the goat (Capra hircus) 
population flourished despite losses to

the goatskin trade that spanned most of 
that century (Cuddihy and Stone 1990). 
Currently feral goats, unlike axis deer, 
degrade Molokai's higher elevation dry 
forests (Stone 1985) and are now 
invading the wetter regions along the 
northern coast of East Molokai (J. Lau, 
pers. comm., 1990). The impact of feral 
goats on native vegetation is similar to 
that described for deer (Cuddihy et al. 
1982, Scott et al. 1986). Although 
northeastern Molokai is considered one 
of the most remote and inaccessible 
places in the main Hawaiian islands, the 
vegetation there is predominantly exotic 
(Culliney 1988). The replacement of 
native vegetation is attributed to the 
large number of goats. Due to their 
agility, goats are able to reach 
vegetation not usually accessible to 
other animals (Culliney 1988). As a 
result, various native plants are 
confined to areas inaccessible to goats. 
For example, Brighamia rockii persists 
on steep ledges out of the reach of goats 
and is unlikely to reestablish in any 
place accessible te them (Culliney 1988, 
HHP 1990b3). The sole populations of 
Silene alexandri and Silene lanceolata 
at Makolelau; the Bidens wiebkei 
population at Makakupaia; populations 
of Canavalia molokaiensis, Hibiscus 
arnottianus ssp. immaculatus, and 
Stenogyne bifida along the northern 
shore of East Molokai; Cyanea procera 
at the head of Waikolu Valley; and the 
only known wild Pritchardia munroi 
palm are threatened by goats 
(Bruegmann 1990; CPC 1991; Garnett 
1989; Gerum 1989; HHP 1990g5,1990jl, 
1990L1; J. Lau, pers. comm., 1990; J. Lau, 
in litt., 1991). The Hawaii Island 
populations o fSilene lanceolata located 
at Pohakuloa Training Area are also 
threatened by feral goats found 
throughout the region. Because goats are 
managed by the State as a game animal, 
hunting is encouraged. This activity 
increases the potential of vegetation 
being trampled by hunters and increases 
the threat of hunting-related fires.
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Unlike axis deer and goats, pigs [Sus 
scrofa) are generally restricted to the 
wetter forested regions of Molokai, 
predominantly in the Molokai Forest 
Reserve where the majority of the plants 
included in this rule are located. Well 
known as a major destroyer of these 
forest habitats, feral pigs root 
extensively, trample native vegetation 
cover, and generally degrade native 
habitat (Cuddihy and Stone 1990, Stone 
1985, van Riper and van Riper 1982). Not 
only are feral pigs major disseminators 
of alien plant seeds by carrying them 
internally or on thqir bodies, but they 
often carry the seeds into more pristine 
forests, further degrading the native 
ecosystem. In East Molokai’s wet upland 
forests, pigs are destroying the habitat 
of most populations of Canavalia 
molokaiensis, Cyanea mannii, and 
Melicope reflexa, both populations of 
Clermontia oblongifolia ssp. brevipes, 
the only known population of 
Phyllostegia mannii, and the remaining 
individuals of Hedyotis mannii (CPC 
1991; Dalton 1984; J. Lau, pers. comm., 
1990). Pigs also threaten the Kawela 
gulch population of Stenogyne bifida on 
Molokai and locally degrade the habitat 
of Siiene ianceolata on the island of 
Hawaii (Aplet et al. n.d., HPCC 1990c). 
The only known surviving plant of 
Pritcbardia munroi in the wild was 
recently fenced to protect it from pigs 
and other ungulates (CPC 1991). 
Therefore, feral pigs are no longer a 
direct threat to this plant, although they 
continue to degrade the habitat outside 
the fenced enclosure, making it unlikely 
that seedlings will become established 
there. Eradication efforts in The Nature 
Conservancy preserves include public 
hunting; many other areas of East 
Molokai also have public hunting 
programs (E. Misaki, pers. comm., 1990). 
However, feral pigs are invasive 
animals and often inhabit gulches and 
areas not frequented by hunters or 
management personnel, hindering the 
control of those animals in remote sites.

Feral sheep (Ov/s aries) have become 
firmly established on the island of 
Hawaii (Tomich 1986) since their 
introduction almost 200 years ago 
(Cuddihy and Stone 1990). Like feral 
goats, sheep roam the upper elevation 
dry forests of Mauna Kea (above 3,300 ft 
(1,000 m)), including Pohakuloa Training 
Area, causing damage similar to that of 
goats (Stone 1985). Sheep have 
decimated vast areas of native forest 
and shrubland on Mauna Kea and 
continue to do so as a managed game 
species. Sheep threaten the habitat of 
Siiene Ianceolata and at least two listed 
endangered plant species (Cuddihy and

Stone 1990, Shaw et al. 1990, Stone 
1985).

Although not a direct threat at present 
to the plant taxa in this final rule, cattle 
[Bos taurus) ranching on Molokai has 
played a significant role over most of 
the past 150 years in reducing areas of 
native vegetation to vast pastures of 
alien grasses (Cuddihy and Stone 1990, 
Pekelo 1973, Stone 1985). In 1960 
approximately 61 percent of Molokai's 
land area was devoted to grazing, 
primarily the lower elevation dry to 
mesic forests, shrublands, and 
grasslands of West and central Molokai 
(Baker 1961). Cattle degraded the 
habitat by trampling and feeding on 
vegetation, eventually opening up the 
ground cover, exposing the soil, and 
increasing its vulnerability to erosion 
(Cuddihy and Stone 1990, Lindgren 1908, 
Pekelo 1973). Red erosional scars 
resulting from decades of cattle 
disturbance, exacerbated by other feral 
ungulate activities, are still evident on 
West Molokai and upper elevation 
ridges of East Molokai. Cattle also have 
facilitated the spread of alien grasses 
and other plants (Cuddihy and Stone 
1990). Because of this alteration of 
vegetation, natural areas became limited 
to the upper elevation mesic to wet 
forests of East Molokai, where the State 
designated a single protected area: the 
Molokai Forest Reserve. Most of the 
taxa in this rule are restricted to this 
forest reserve, which occupies about 30 
percent of Molokai’s land area (Baker 
1961). As the fences separating cattle 
ranches from the forest reserve began to 
deteriorate over time, cattle from low 
elevation pastures were free to enter the 
forest reserve, further degrading the 
native forest (Cuddihy and Stone 1990. 
Pekelo 1973, Pratt 1973).

In the early 1970s, in an effort to keep 
bovine tuberculosis from entering 
domestic stock, a total of 375 wild cattle 
were eradicated from the forest reserve 
(Pekelo 1973). Because this did not 
eliminate tuberculosis, domestic cattle 
were eradicated from the island 
between 1985 and 1986. After a 
mandatory 1-year hiatus, ranches were 
allowed to reintroduce non-breeding 
and later breeding animals, such that 
the cattle population on Molokai is now 
growing (Molokai Ranch, Ltd. 1988a; J. 
Lau, pers. comm., 1990). At present, 
cattle are limited to a large private 
ranch on West Molokai with over 1,800 
animals and small private ranches on 
East Molokai (Molokai Ranch, Ltd.
1988a to 1988c; E. Misaki, pers. comm., 
1990). Cattle are not known to have 
entered the Molokai Forest Reserve 
since their réintroduction to the island in 
1987 (William Falconer, Maui

Department of Agriculture, pers. comm.,
1991). However, on West Molokai there 
have been reports of cattle in Moomomi 
Preserve (HPCC 1990e), where a 
protective fence was recently erected to 
protect Tetramolopium rockii and other 
unique native plants (E. Misaki, pers. 
comms., 1990,1992). Since part of the T. 
rockii population lies outside the fence 
(E. Misaki, pers. comm., 1992), cattle 
continue to degrade habitat of T. rockii 
The future of cattle and their impact on 
the native vegetation of Molokai, 
including the 16 taxa in this rule, is 
uncertain. However, as cattle ranching 
becomes a more important economic 
activity on the island, the impact of 
cattle will likely be increasingly 
deleterious.

Cattle ranching was the island’s 
primary industry until the 1920s, when 
pineapple cultivation was introduced to 
boost the then failing economy 
(Bottenfield 1958). Most of the land used 
for this form of agriculture had already 
been altered through decades of 
extensive ranching activities. However, 
until the pineapple industry’s decline in 
the 1970s, pineapple cultivation 
contributed significantly to the high 
degree of erosion (Cuddihy and Stone 
1990, Wagner et al. 1985). More recently, 
economic growth has been based largely 
on tourism (Plasch 1985). Hotels are 
being proposed in conjunction with an 
anticipated increase in the tourist 
industry. Although development is 
limited at present to the primary tourist 
destination of Kaluakoi on Molokai’s 
western end, it is inevitable that 
development will affect the native 
vegetation elsewhere on the island. For 
example, a water diversion plan 
currently under discussion proposes the 
extension of a tunnel eastward from 
Waikolu Stream, now being tapped, to 
other potential watershed sources such 
as Pelekunu Valley. Under current 
methods of tunnel development, 
construction at the surface level is likely 
to favor the spread of alien plant species 
(Alan Holt, TNCH, pers. comm., 1990).

Seven of the 16 taxa are threatened by 
competition with l  or more alien plant 
species (see Table 1). Noxious alien 
plants such as Schinus terebinthifolius 
(Christmas berry) have invaded the dry 
to mesic lowland areas. Introduced to 
Hawaii before 1911, Christmas berry has 
had particularly detrimental impacts 
(Cuddihy and Stone 1990). Its spread is 
facilitated by the opening of the ground 
cover and canopy by feral ungulates. 
This fast-growing tree is considered one 
of the major alien plant problems 
affecting the native vegetation of 
Molokai because it is able to form dense 
thickets that displace other plants
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(Cuddihy and Stone 1990; Smith 1985; J. 
Lau, pers. comm., 1990). It is spreading 
in Kalaupapa, Waikolu, and throughout 
Halawa (Kirch and Kelly 1975; Linney, 
in press;}. Lau, pers. comm., 1990), 
where it presently threatens the habitat 
of four of the five populations of Bidens 
wiebkei and may threaten populations 
of Brighamia rockii (HHP 1990b3).

With the introduction of cattle, goats, 
and deer and the development of 
organized ranching, the native forests in 
many parts of the State were converted 
to vast pastures of alien grasses. Of the 
alien grasses that have become 
established on Molokai, Melinus 
minutiflora (molasses grass) is probably 
the most disruptive to its native dry 
forests. First introduced as cattle fodder 
(Bottenfield 1958), then planted for 
erosion control (Cuddihy and Stone 
1990), this alien species quickly spread 
to dry and mesic forests previously 
disturbed by ungulates. Molasses grass 
produces a dense mat capable of 
smothering plants (Smith 1985), 
essentially preventing seedling growth 
and native plant reproduction (Cuddihy 
and Stone 1990). As a fuel for fire, 
molasses grass intensifies its heat and 
carries fire into areas with woody plants' 
(Cuddihy and Stone 1990, Smith 1985). It 
is able to spread prolifically after a fire 
and effectively compete with less fire- 
adapted native plant species, creating a 
dense stand of alien grass where forests 
once stood. Molasses grass is becoming 
a major problem in dry sites along the 
many leeward ridges of East Molokai. 
Also affected are the lower portions of 
Kamakou Preserve and outlying areas tor 
the south (J. Lau, pers. comm., 1990).
Here all five populations pf Schiedea 
lydgatei, and populations of Canavalia 
molokaiensis and Hedyotis manriii are 
threatened by invading molasses grass 
(HHP 1990c4,1990fl; J. Lau, pers. comm., 
1990). The southern section of Halawa, 
containing a population of Bidens 
wiebkei, is also infested (HHP 1990a3). 
The other plant taxa covered by this 
rule which are found near molasses 
grass are not presently threatened, 
because they grow in gulches and wetter 
areas where the intact ground cover 
makes invasion by molasses grass 
difficult.

Prosopis pallida (kiawe), a common 
deciduous tree found in arid, low- 
elevation, disturbed sites on Molokai 
(Smith 1985, Wagner et al. 1990), has 
invaded areas adjacent to the hardened 
sand dunes of Moomomi Preserve where 
Tetramolopium rockii grows (HHP 
1990ol; J. Lau, pers. comm., 1990). Kiawe 
shades the ground;cover and its vast 
root system dries the substrate by 
utilizing all available water (Smith

1985). It thus competes with 
Tetramolopium rockii (E. Misaki, pers. 
comm., 1990) for light, space, and 
moisture.

Of the naturalized species in the 
melastome family, Clidemia hirta 
(Koster’s curse) has become one of the 
most disruptive invaders of Hawaii’s 
native ecosystems (Cuddihy and Stone 
1990). First reported from the island of 
Oahu in 1941, Koster’s curse quickly 
invaded the other Hawaiian islands and 
now occupies more than 23 sq mi (60 sq 
km) on East Molokai, primarily in 
Pelekunu and Wailau valleys (Cuddihy 
and Stone 1990). This noxious shrub 
forms a dense understory up to 6 ft (2 m) 
tall, shading other plants and hindering 
plant regeneration (Smith 1985). Koster’s 
curse threatens to replace the Wailau- 
Mapulehu summit ridge population of 
Melicope reflexa (HHP 1990h2; J. Lau, 
pers. comm., 1991).

Pennisetum setaceum  (fountain grass) 
is a fire-adapted bunch grass that has 
spread rapidly over bare lava flows and 
open areas on the island of Hawaii since 
its introduction in the early 1900s. 
Fountain grass is particularly 
detrimental to Hawaii’s dry forests 
because it is able to invade areas once 
dominated by native plants, where it 
interferes with plant regeneration, 
carries fires into areas not usually prone 
to fires, and increases the likelihood of 
fires (Cuddihy and Stone 1990, Smith 
1985). The Cbamaesyce olowaluana 
(’akoko) forests on the island of Hawaii, 
apparently former habitat of Silene 
lanceolate, have burned repeatedly and 
are now largely replaced by fountain 
grass (R. Shaw, pers. comm., 1991). This 
alien plant is present in the habitat of 
one of the populations of Silene 
lanceolata on the island of Hawaii, 
where it is likely to become a more 
serious problem.

Fire is a major threat to the plant 
species found in dry to mesic habitats, 
especially in the lower portions of 
Kamakou Preserve and adjacent areas 
to the south, where populations of 
Schiedea lydgatei, Silene alexandri, and 
Silene lanceolata are located (Cuddihy 
et al. 1982; J. Lau, pers. comm., 1990; E. 
Misaki, pers. comm., 1991). Populations 
of Bidens wiebkei at Halawa and 
Tetramolopium rockii at Moomomi are 
also threatened by fire (CPC 1991; HHP 
1990ol). For reasons previously 
discussed, the presence of molasses 
grass greatly enhances the potential and 
destructiveness of fires. For example, in 
1988 a human-caused fire consumed 
roughly 15 sq mi (38 sq km) of shrubland 
and forest from the southern coastline of 
East Molokai to_the southwest comer of 
Kamakou Preserve, about 3.5 mi (5.5 km)

inland (E. Misaki, pers. comm., 1990), 
and may possibly have destroyed four of 
the five populations of Schiedea 
lydgatei. Molasses grass was the main 
carrier of that fire (E. Misaki, pers. 
comm., 1991). Although fires are not 
frequent at Moomomi, a single fire could 
bum extensively through dry shrub and 
grassland and destroy portions of the 
Tetramolopium rockii populations that 
grow there (E. Misaki, pers. comm.,
1990). The dry to mesic habitat of 
Pritchardia munroi is also threatened by 
fire (CPC 1991, HHP 1990jl).

Natural fires and fires accidentally set 
by hunters or military ordnance or 
personnel within PTA on the island of 
Hawaii threaten native vegetation on 
the leeward side of Mauna Kea (Herbst 
and Fay 1979), including the habitat of 
three populations of Silene lanceolata. 
Although the habitat of Hawaii Island 
populations of S. lanceolata at Kipuka 
Alala and Kipuka Kalawamauna has 
apparently been burned repeatedly, 
those populations are still present (R. 
Shaw, pers. comm., 1991). This suggests 
the possibility that this species may be 
tolerant to fire. However, fire-adapted 
grasses already at these sites can 
exploit newly burned areas more rapidly 
than woody species (Cuddihy and Stone 
1990) (presumably including S. 
lanceolata), resulting in the conversion 
of native shrubland to land dominated 
by alien grasses. Fire is therefore at 
least an indirect and serious threat to 
this species. In order to protect the 
Kipuka Kalawamauna population from 
fires, the U.S. Army has installed 
firebreaks and now redirects ordnance 
firing away from that kipuka. The Army 
is also developing plans to protect the 
newly discovered Kipuka Alala 
population.

Habitat disturbance caused by human 
activities threatens four of the taxa. 
Military exercises at PTA on the island 
of Hawaii may have threatened Silene 
lanceolata in the past. Planned military 
maneuvers are now being reevaluated in 
light of the recent discovery of the 
Kipuka Alala and Kipuka Kalawamauna 
populations of that species. Recreational 
activities such as fishing and camping 
have drawn people to Moomomi 
Preserve and the adjacent coastline. The 
population of Tetramolopium rockii on 
State-owned Hawaiian Home Lands 
east of Moomomi Preserve is subject to 
disturbance by vehicles passing along 
two jeep roads that run through that 
population (HPCC 1990e; E. Misaki, pers. 
comm., 1990), which represents almost 
25 percent of the individuals of that 
species. Although the human impact on 
the spray zone population of T. rockii on 
Kalaupapa Peninsula is now minimal,
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greater impacts may result from the 
expected increase in visitor use after the 
residents of Kalaupapa’s Hansen's 
disease settlement live out their lives 
(Canfield, in press; Greene 1985; United 
States, National Park Service (NPS) 
1986). A population ol Bidens wiebkei at 
Makakupaia, representing 
approximately half the total individuals 
of that species, grows along a jeep road. 
Off-road activity would damage a 
significant portion of that population. 
One of the three populations of 
Stenogyne bifida is located near a 
hiking trail at Kawela and has the 
potential of being trampled or collected 
(S. Anderson, pers.-comm., 1990).
B. Overutilization for Commercial, 
Recreational, Scientific, or Educational 
Purposes

Overutilization is not known to be a 
factor, but unrestricted collecting for 
scientific or horticultural purposes or 
excessive visits by individuals 
interested in seeing rare plants could 
result from increased publicity and 
would seriously impact the 11 taxa 
whose low. numbers make them 
especially vulnerable'to disturbances. 
Such disturbance could promote erosion 
and greater ingression of alien plant 
species.
C. Disease or Predation

No evidence of disease has been 
reported for the 16 taxa. Rats (Rafit/s 
spp.) are known to eat the fruits of 
Pritchardia munroi (CPC 1991).
Although the incidence of rats in the 
vicinity of the last remaining wild plant 
appears to be low, the fence that was 
erected to protect that plant from 
foraging animals does not prevent rats 
from continuing to feed on the fruit 
(Garnett 1989, HHP 1990jl). A more 
important threat is that of foraging by 
goats and other ungulates in the area, 
which has resulted in there being no 
successful regeneration of the palm 
(CPC 1991, Gerum 1989). There is no 
direct evidence that rats feed on 
Brighamia rockii, Clermontia 
oblongifolia ssp. brevipes, Cyanea 
mannii, or Cyanea procera. However, 
such evidence does exist for related 
Clermontia and Cyanea species in 
similar habitat on other islands (}. Lau, 
pers. comm., 1990). Because rats are 
found in remote areas on Molokai, it is 
likely that predation occurs on these 
four taxa as well (CPC 1991; HPCC 
1990a; J. Lau, pers. comm., 1990).

A goat enclosure experiment on the 
island of Hawaii demonstrated that 
Canavalia hawaiiensis, a relative of 
Canavalia molokaiensis, is consumed 
by goats (St. John 1972). It is possible 
that goals also eat C. molokaiensis. At

Moomomi, axis deer graze primarily on 
introduced plants inland of the dunes 
(Bruegmann 1986), but they are also 
likely to consume Tetramolopium rockii 
where it is the dominant ground cover. 
While there is no direct evidence of 
predation by ungulates on any of the 16 
taxa, they are not known to be 
unpalatable to goats, deer, or cattle. 
Predation is therefore a probable threat 
at sites where those animals have been 
reported, potentially affecting 11 of the 
taxa: Bidens wiebkei, Brighamia rockii, 
Canavalia molokaiensis, Cyanea 
procera, Hibiscus arnottianus ssp. 
immaculatus, Melicope reflexa, 
Pritchardia munroi, Silene alexandri, 
Silene lanceolata, Stenogyne bifida, and 
Tetramolopium rockii,
D. The Inadequacy o f Existing 
Regulatory Mechanisms

All 16 taxa have populations located 
on privately owned lawn. Nine taxa are 
found exclusively on private land. Of 
the remaining taxa, six also occur on 
State land (including one species 
located on the boundary between State 
and private land) and one occurs on 
Federal land. There are no State laws or 
existing regulatory mechanisms at the 
present time to protect or prevent 
further decline of these plants on private 
land. However, Federal listing would 
automatically invoke listing under 
Hawaii State law, which prohibits 
taking and encourages conservation by 
State Government agencies. State 
regulations prohibit the removal, 
destruction, or damage of plants found 
on State lands. However, the regulations 
are difficult to enforce because of 
limited personnel.

Hawaii’s Endangered Species Act 
(HRS, Sect. 195D-4(a)} states, "Any 
species of aquatic life, wildlife, or land 
plant that has been determined to be an 
endangered species pursuant to the 
Endangered Species Act [of 1973] shall 
be deemed to be an endangered species 
under the provisions of this chapter and 
any indigenous species of aquatic life, 
wildlife, or land plant that has been 
determined to be a threatened species 
pursuant to the Endangered Species Act 
shall be deemed to be a threatened 
species under the provisions of this 
chapter." Further, the State may enter 
into agreements with Federal agencies 
to administer and manage any area 
required for the conservation, 
management, enhancement, or 
protection of endangered species (HRS, 
Sect. 195D-5(c)). Funds for these 
activities could be made available under 
section 6 of the Federal Act (State 
Cooperative Agreements). Listing of 
these 16 plant taxa would therefore 
reinforce and supplement the protection

available under State law. The Act 
would also offer additional protection to 
these 16 taxa because if they were to be 
listed as endangered or threatened, it 
would be a violation of the Act for any 
person to remove, cut, dig up, damage, 
or destroy any such plant in an area not 
under Federal jurisdiction in knowing 
violation of State law or regulation or in 
the course of any violation of a State 
criminal trespass law.
E. Other Natural or Manmade Factors 
Affecting Its Continued Existence

The small number of populations and 
of individual plants of many of these 
taxa increases the potential for 
extinction from stochastic events. The 
limited gene pool may depress 
reproductive vigor, or a single human- 
caused or natural environmental 
disturbance could destroy a significant 
percentage of the individuals or the only 
known extant population. For example,
6 of the taxa are known from a single 
population: Clermontia oblongifolia ssp. 
brevipes and Pritchardia munroi (the 
latter reduced to a single remaining 
plant); Cyanea procera and Phyllostegia 
mannii (each numbering only 4 plants); 
Hedyotis mannii (11 plants); and Silene 
alexandri (fewer than 10 plants). All of 
the 16 taxa are known from 7 or fewer 
populations; 11 of them from fewer than 
5 populations. Eleven of the taxa are 
estimated to number no more than 100 
known individuals (see Table 1). 
Approximately 22 plants of Pritchardia 
munroi are in cultivation in various 
arboreta and institutions throughout the 
world (Gerum 1989). However, little is 
known about the genetics of this species 
and it is unclear whether hybridization 
with other species occurs, resulting in 
the questionable species integrity of the 
cultivated plants. It is not clear whether 
selfing or outcrossing (outbreeding) 
occurs or whether the second generation 
seeds are viable (Derral Herbst, U.S.
Fish and Wildlife Service, pers. comm., 
1990).

The Service has carefully assessed the 
best scientific and commercial 
information available regarding the past, 
present, and future threats faced by 
these 16 taxa in determining to issue this 
final rule. Based on this evaluation, the 
preferred action is to list these 15 taxa: 
Bidens wiebkei, Brighamia rockii, 
Canavalia molokaiensis, Clermontia 
oblongifolia ssp. brevipes, Cyanea 
mannii, Cynea procera, Hedyotis 
mannii, Hibiscus arnottianus ssp. 
immaculatus, Melicope reflexa, 
Phyllostegia mannii. Pritchardia 
munroi, Schiedea lydgatei, Silene 
alexandri, Silene lanceolata, and 
Stenogyne bifida, as endangered and the
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species Tetramolopium rockii as 
threatened. All of the taxa determined 
to be endangered are known from 7 or 
fewer populations, and 11 taxa are 
estimated to number fewer than 100 
individuals. The 15 taxa are threatened 
by 1 of more of the following: Habitat 
degradation and/or predation by deer, 
feral goats, pigs, sheep, and cattle; 
competition from alien plants; fire; 
recreational activities; and military 
training exercises. Small population size 
makes these taxa particularly 
vulnerable to extinction from stochastic 
events. Because these 15 taxa are in 
danger of extinction throughout all or a 
significant portion of their ranges, they 
fit the definition of endangered as 
defined in. the Act.

Although all populations of 
Tetramolopium rockii are threatened to 
some degree by competition with alien 
plants, habitat destruction and 
predation by feral animals, fire, and/or 
human activities, the relatively large 
number of existing individuals of T. 
rockii reduces the likelihood that this 
species will become extinct in the near 
future. Because the threats facing T. 
rockii are limited at present, this species 
is not now in immediate danger of 
extinction throughout all or a significant 
portion of its range. However, T. rockii 
is likely to become endangered in the 
foreseeable future if the threats are not 
curbed. As a result, Tetramolopium 
rockii fits the definition of a threatened 
species as defined in the Act.

Critical habitat is not being 
designated for the 16 taxa included in 
this rule, for reasons discussed in the 
“Critical Habitat” section of this rule.
Critical Habitat

Section 4(a)(3) of the Act, as amended, 
requires that to the maximum extent 
prudent and determinable, the Secretary 
designate critical habitat at the time a 
species is determined to be endangered 
or threatened. The Service finds that 
designation of critical habitat is not 
presently prudent for these taxa. Such a 
determination would result in no known 
benefit to the taxa. Eleven of the taxa 
have extremely low total populations 
and face anthropogenic threats (See 
Factor B in “Summary of Factors 
Affecting the Species”). The publication 
of precise maps and descriptions of 
critical habitat in the Federal Register 
and local newspapers as required in a 
designation of critical habitat would 
increase the degree of threat to these 
plants from take or vandalism and, 
therefore, could contribute to their 
decline and increase enforcement 
problems. The listing of these taxa as 
either endangered or threatened 
publicizes the rarity of the plants and.

thus, can make these plants attractive to 
researchers, curiosity seekers, or 
collectors of rare plants. All involved 
parties and the major landowners have 
been notified of the general location and 
importance of protecting the habitat of 
these taxa. Protection of the habitat of 
the taxa will be addressed through the 
recovery process and through the 
section 7 consultation process.

There are two known Federal 
activities within the currently known 
habitats of these plants. Three 
populations of Silene lanceolata are 
known from the Pohakuloa Training 
Area on the Island of Hawaii: One 
population, which has not been seen for 
over 40 years, was located in the 
northern part of PTA; another 
population is in the Kipuka 
Kalawamauna Endangered Plants 
Habitat, an area of PTA cooperatively 
designated by the U.S. Army, the U.S. 
Fish and Wildlife Service, the Hawaii 
Department of Fish and Wildlife, and 
the Hawaii Department of Land and 
Natural Resources; and the third 
population is in Kipuka Alala. Existing 
firebreaks and redirection of ordnance 
firing away from Kipuka Kalawamauna 
will help protect that population, and 
the Army is now developing plans to 
protect the newly discovered Kipuka 
Alala population. Three of the seven 
populations of Canavalia molokaiensis 
and one of the four populations of 
Tetramolopium rockii are found in 
Kalaupapa National Historical Park. 
Although the State of Hawaii owns the 
land where these populations are found, 
the National Park Service leases and 
manages the area. Federal laws protect 
all plants in the park from damage or 
removal. The involved Federal agencies 
are aware of the presence and location 
of these species, and any Federal 
activities that may affect these plants 
will be addressed through the section 7 
consultation process. Therefore, the 
Service finds that designation of critical 
habitat for these taxa is not prudent at 
this time, because such designation 
would increase the degree of threat from 
vandalism, collecting, or other human 
activities and because it is unlikely to 
aid in the conservation of these taxa.
Available Conservation Measures

Conservation measures provided to 
species listed as endangered or 
threatened under the Endangered 
Species Act include recognition, 
recovery actions, requirements for 
Federal protection, and prohibitions 
against certain activities. Recognition 
through listing encourages and results in 
conservation actions by Federal, State, 
and private agencies, groups, and 
individuals. The Endangered Species

provides for possible land acquisition 
and cooperation with the State and 
requires that recovery actions be carried 
out for all listed species. The protection 
required of Federal agencies and the 
prohibitions against certain activities 
involving listed plants are discussed, in 
part, below.

Section 7(a) of the Act, as amended, 
requires Federal agencies to evaluate 
their actions with respect to any species 
that is proposed or listed as endangered 
or threatened and with respect to its 
critical habitat, if any is being 
designated. Regulations implementing 
this interagency cooperation provision 
of the Act are codified at 50 CFR part 
402. Section 7(a)(2) of the Act requires 
Federal agencies to insure that activities 
they authorize, fund, or carry out are not 
likely to jeopardize the continued 
existence of such a species or to destroy 
or adversely modify its critical habitat.
If a Federal action may affect a listed 
species or its critical habitat, the 
responsible Federal agency must enter 
into formal consultation with the 
Service.

Some populations of two species, 
Canavalia molokaiensis and 
Tetramolopium rockii, are located in 
Kalaupapa National Historical Park. 
Laws relating to national parks prohibit 
damage or removal of any plants 
growing in the parks. Most of the known 
individuals of Silene lanceolata are 
located within Pohakuloa Training Area 
on the Island of Hawaii. Firebreaks and 
redirection of firing exercises away from 
the listed plant species at Kipuka 
Kalawamauna will help protect the 
population of Silene lanceolata at that 
kipuka. Military activities planned near 
the Kipuka Alala population are now 
being reevaluated in the light of that 
population’s discovery. There are no 
other known Federal activities that 
occur within the present known habitat 
of these 16 plant taxa.

The Act and its implementing 
regulations found at 50 CFR 17.61,17.62, 
and 17.63 for endangered species and 
17.71 and 17.72 for threatened species 
set forth a series of general prohibitions 
and exceptions that apply to all 
endangered plants and to threatened 
plant species not covered by a special 
rule. With respect to the 16 plant taxa 
from the island of Molokai, the 
prohibitions of section 9(a)(2) of the Act, 
implemented by 50 CFR 17.61 and 17.71, 
apply. These prohibitions, in part, make 
it illegal with respect to any endangered 
plant, or any threatened plant subject 
thereto, for any person subject to the 
jurisdiction of the United States to 
import or export; transport in interstate 
or foreign commerce in the course of a
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commercial activity; sell or offer for sale 
these species in interstate or foreign 
commerce; or to remove and reduce to 
possession any such species from areas 
under Federal jurisdiction; maliciously 
damage or destroy any such species on 
any area under Federal jurisdiction; or 
remove, cut, dig up, damage, or destroy 
any such species on any other area in 
knowing violation of any state law or 
regulation or in the course of any 
violation of a State criminal trespass 
law. Seeds from cultivated specimens of 
threatened plant species are exempt 
from these prohibitions provided that a 
statement of “cultivated origin” appears 
on their containers. Certain exceptions 
apply to agents of the Service and State 
conservation agencies.

The Act and 50 CFR 17.62,17.63, and 
17.72 also provide for the issuance of 
permits to carry out otherwise 
prohibited activities involving 
endangered and threatened plant 
species* under certain circumstances. It 
is anticipated that few trade permits 
would ever be sought or issued because 
the species are not common in 
cultivation nor in the wild. Requests for 
copies of the regulations on plants and 
inquiries regarding them may be 
addressed to the Office of Management

Authority, U.S. Fish and Wildlife 
Service, 4401 North Fairfax Drive, room 
432, Arlington, Virginia 22203-3507 (703/ 
358-2104, FAX 703/358-2281).
National Environmental Policy Act

The Fish and Wildlife Service has 
determined that an Environmental 
Assessment or Environmental Impact 
Statement, as defined under the 
authority of the National Environmental 
Policy Act of 1969, need not be prepared 
in connection with regulations adopted 
pursuant to section 4(a) of the 
Endangered Species Act of 1973, as 
amended. A notice outlining the 
Service’s reasons for this determination 
was published in the Federal Register on 
October 25,1983 (48 FR 49244).
References Cited

A complete list of all references cited 
herein is available upon request from 
the Pacific Islands Office (see 
“ a d d r e s s e s ” section).
Author

The authors of this final rule are 
Derral R. Herbst, Joan E. Canfield, Joan 
M. Yoshioka, Z.E. Ellshoff, Fish and 
Wildlife Enhancement, Pacific Islands 
Office, U.S. Fish and Wildlife Service,

300 Ala Moana Boulevard, room 6307, 
P.O. Box .50167, Honolulu, Hawaii 96850 
(808/541-2749).
List of Subjects in 50 CFR Part 17

Endangered and threatened species, 
Exports, Imports, Reporting and 
recordkeeping requirements, and 
Transportation.
Regulations Promulgation

Accordingly, part 17, subchapter B of 
chapter I, title 50 of the Code of Federal 
Regulations, is amended as set forth 
below:

PART 17— [ AMENDED)

1. The authority citation for part 17 
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C. 
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99- 
625,100 Stat. 3500; unless otherwise noted.

2. Amend § 17.12(h) by adding the 
following, in alphabetical order under 
the families indicated, to the List of 
Endangered and Threatened Plants:

§17.12 Endangered and threatened 
plants.
★  *  *  *  *

(hj *  * *

Species
. . . . . . _____  "  Historic range Status When listed Sp®ciaJ
Scientific name Common name , habitat rules

Arecaceae— Palm family:

* * • • »
Pritchardia munroi.............................. ! 1 Q A /Mh

• * NA

Asteraceae— Aster family: *

Bidens w iebkei....................................
* # NA

Tetramolopium rockii.................................. il q A /un
• * '

Campanulaceae— Bellflower family:
* •

NA

Brighamia rockii............... ......................
• • *

• *
Ciermontia oblongifolia ssp. brevipes................

•
.... U.S.A. (HI)....

•
.... E

•
...................  NA

NA

NA

Cyanea mannii........................................
• •

* • NA

Cyanea procera ..............................
•

* • NA

Caryophytlaceae— Pink family:
• •

S chiedea tydgatei................................
* • • . •

NA

SHene atexandri.................................
* •

* NA

Silene tanceolata........................
• •

• * NA

Fabaceae— Pea family:
•

Canavalia m olokaiensis.....................
* •

e •

.... U.S.A. (HI).....
•

... E .......
•

NA

Lamiaceae— Mint family:
•

Phyllostegia mannii..............................
• •

• •

.... U.S.A. (HI).....
•

... E ..................  NA NA

Stenogyne bifida........................... .... U.S.A. (HI)..... ... E ......... ........  NA NA
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Scientific name Common name
Historic range Status apeoai

rules

Malvaceae— Mallow family:
* • * ft ft

Hibiscus am ottienus ssp. m m acutatus_____________
*
U .S A  (HI)____
•

ft
E

ft
NA NA

Rubiaceae— Coffee family:
• • «

Hedyotis mannii........... .......
• •

U S A  (Ml)
•

c NA•
Rutaceae— Citrus family:

• » •
L

ft *

M eticope reftexa..................
•

-------alani____________
*
U S A  (HI)____ E

•
----------------------- NA NA

Dated: September 18,1992.
Bruce Blanchard,
Director, Fish and Wiid life  Service.
[FR Doc. 92-23932 Filed 10-7-92; 8:45 am] 
BILLING CODE 4310-55-M

50 CFR PART 17

RIN 1018-AB73

Endangered and Threatened Wildlife 
and Plants; Echinacea laevigata 
(Smooth Coneflower) Determined To  
Be Endangered

AGENCY: Fish and Wildlife Service, 
Interior.
ACTION: Final rule.

SUMMARY: The Service determines the 
plant Echinacea laevigata (smooth 
coneflower), a perennial herb limited to 
21 populations in Virginia, North 
Carolina, South Carolina, and Georgia, 
to be an endangered species under the 
authority of the Endangered Species Act 
of 1973, as amended (Act). Echinacea 
laevigata is endangered by collecting, 
encroachment of woody vegetation, 
residential and industrial development, 
highway construction and improvement, 
and certain types of roadside and power 
line right-of-way maintenance. This 
action implements Federal protection 
provided by the Act for Echinacea 
laevigata.
EFFECTIVE DATE: November 9,1992. 
ADDRESSES: The complete file for this 
rule is available for inspection, by 
appointment, during normal business 
hours at the U.S. Fish and Wildlife 
Service, 330 Ridgefield Court, Asheville, 
North Carolina 28806.
FOR FURTHER INFORMATION CONTACT*. 
Ms. Nora Murdock at the above address 
(704/665-1195, Ext. 231).
SUPPLEMENTARY INFORMATION:

Background
Echinacea laevigata is a rhizomatous 

perennial herb described by Boynton 
and Beadle in Small (1903) from material

collected in South Carolina in 1888. This 
coneflower grows up to 1.5 meters tall 
from a vertical root stock; stems are 
smooth, with few leaves. The largest 
leaves are the basal leaves, which reach 
20 cm in length and 7.5 cm in width, 
have long stems, and are elliptical to 
broadly lanceolate, tapering to the base, 
and smooth to slightly rough. The mid
stem leaves have shorter stems or no 
stems and are smaller in size than the 
basal leaves. The rays of the flowers 
(petal-like structures) are light pink to 
purplish, usually drooping, and 5 to 8 cm 
long. Flower heads are usually solitary. 
Flowering occurs from May through July. 
The fruit is a gray-brown, oblong- 
prismatic achene, usually four-angled, 
and 4 to 4.5 mm long; seeds are .5 cm 
long (Krai 1983, Radford et al. 1964, 
McGregor 1968, Cronquist 1980, Gaddy 
1991, and Wofford 1989). The smooth 
coneflower can be distinguished from its 
most similar relative, the purple 
coneflower [E. purpurea), by its leaves, 
which in the smooth coneflower are 
never cordate (heart-shaped) like those 
of the purple coneflower. In addition, the 
awn of the pale in the smooth 
coneflower is incurved, while that of E. 
purpurea is straight (Krai 1983, Gaddy 
1991, and Wofford 1989).

The reported historical range of 
Echinacea laevigata included 
Pennsylvania, Maryland, Virginia, North 
Carolina, South Carolina, Georgia, 
Alabama, and Arkansas. The species is 
now known to survive only in Virginia, 
North Carolina, South Carolina, and 
Georgia. Five populations survive in 
Virginia, six in North Carolina, seven in 
South Carolina, and three in Georgia. 
Three additional populations in South 
Carolina (two in Aiken County and one 
in Allendale County) are believed to 
have been introduced. The habitat of 
smooth coneflower is open woods, cedar 
barrens, roadsides, clearcuts, dry 
limestone bluffs, and power line rights- 
of-way, usually on magnesium- and 
calcium-rich soils associated with 
limestone (in Virginia), gabbro (in North 
Carolina and Virginia), diabase (in

North Carolina and South Carolina), and 
marble (in South Carolina and Georgia). 
Optimal sites are characterized by 
abundant sunlight and little competition 
in the herbaceous layer (Gaddy 1991). 
Natural fires, as well as large 
herbivores, are part of the history of the 
vegetation in this species’ range; many 
of the associated herbs are also 
cormophytic, sun-loving species, which 
depend on periodic disturbances to 
reduce the shade and competition of 
woody plants (Krai 1983 and Gaddy 
.1991)

A total of 59 populations of Echinacea 
laevigata have been reported 
historically from 24 counties in 8 States. 
The reports from Alabama and 
Arkansas are now believed to have 
been misidentifications (Gaddy 1991). Of 
the 21 remaining populations (located in 
Pulaski, Montgomery, Campbell, and 
Franklin Counties, Virginia; Durham and 
Granville Counties, North Carolina; 
Oconee and Anderson Counties, South 

.Carolina; and Stephens County,
Georgia), 7 occur on land managed by 
the U.S. Forest Service, 2 are on U.S. 
Army Corps of Engineers lands, 1 is on 
North Carolina Department of 
Agriculture land, 1 site is owned by The 
Nature Conservancy, 1 site is owned by 
the South Carolina Heritage Trust 
Program, 1 site is within a right-of-way 
maintained by the South Carolina 
Department of Highways and Public 
Transportation, 1 is on land managed by 
Clemson University, and the remaining 7 
are on privately owned lands. Several of 
these populations are in or near 
transmission line corridors of various 
utility companies or are near highway 
rights-of-way. Extirpated populations 
are believed to have succumbed due to 
the absence of natural disturbance (fire 
and/or grazing), highway construction 
and improvement, gas line installation, 
and residential and industrial 
development. The continued existence 
of Echinacea laevigata is threatened by 
these activities, as well as by collecting.
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herbicide use, and possibly by 
encroachment of exotic species.

Federal government actions on this 
species began with Section 12 of the Act 
(16 U.S.C. 1531 et seq.), which directed 
the Secretary of the Smithsonian 
Institution to prepare a report on those 
plants considered to be endangered, 
threatened, or extinct. This report, 
designated as House Document number 
94-51, was presented to Congress on 
January 9,1975. The Service published a 
notice in the July 1,1975, Federal 
Register (40 FR 27832) of its acceptance 
of the report of the Smithsonian 
Institution as a petition within the 
context of section 4(c)(2) (now section 
4(b)(3)) of the Act and of its intention 
thereby to review the status o£the plant 
taxa named within.

Section 4(b)(3)(B) of the Act, as 
amended in 1982, requires the Secretary 
to make findings on certain pending 
petitions within 12 months of their 
receipt. Section 2(b)(1) of the 1982 
Amendments further requires that all 
petitions pending on October 13,1982, 
be treated as having been newly 
submitted on that date. This was the 
case for Echinacea laevigata because 
the Service had accepted the 1975 
Smithsonian report as a petition. In each 
October from 1983 through 1990, the 
Service found that the petitioned listing 
of this species was warranted but 
precluded by other listing actions of a 
higher priority, and that additional data 
on vulnerability and threats were still 
being gathered.

On December 15,1980, the Service 
published a revised notice of review for 
native plants in the Federal Register (45 
FR 82480); Echinacea laevigata was 
included in that notice as a category 2 
species. Category 2 species are those 
species for which listing as endangered 
or threatened may be warranted but for 
which substantial data on biological 
vulnerability and threats are not 
currently known or on file to support 
proposed rules.

Subsequent revisions of the 1980 
notice have maintained Echinacea 
laevigata in category 2. However, 
recently completed status survey work 
provided sufficient data to support 
proposing the species as endangered, 
and indicated the species to have a 
listing priority of 2 (see Federal Register 
of September 21,1983 (48 FR 43098) for 
discussion of priority guidelines). A 
proposal was published on December 9, 
1991 (56 FR 64229) to list Echinacea 
laevigata as endangered, and 
constituted the final 12-month finding 
for this species under Section 4(b)(3)(B) 
of the Act.

Summary of Comments and 
Recommendations

In the December 9,1991, proposed rule 
and associated notifications, all 
interested parties were requested to 
submit factual reports or information 
that might contribute to the development 
of a final rule. Appropriate State 
agencies, county governments, Federal 
agencies, scientific organizations, and 
other interested parties were contacted 
and requested to comment. Newspaper 
notices inviting public comment were 
published in the Durham Herald (North 
Carolina) on December 29,1991, and the 
Roanoke Times and World News 
(Virginia) on December 27,1991.

Twenty-one comment letters were 
received. Nineteen of these expressed 
support for the proposal, and two 
presented additional information 
without stating a position.
Summary of Factors Affecting the 
Species

After a thorough review and 
consideration of all information 
available, the Service has determined 
that Echinacea laevigata should be 
classified as an endangered species. 
Procedures found at section 4(a)(1) of 
the Act and regulations (50 CFR part 
424) promulgated to implement the 
listing provisions of the Act were 
followed. A species may be determined 
to be endangered or threatened due to 
one or more of the five factors described 
in section 4(a)(1). These factors and 
their application to Echinacea laevigata 
(Boynton and Beadle) Blake (smooth 
coneflower) are as follows:
A. The Present or Threatened 
Destruction, Modification, or 
Curtailment o f Its Habitat or Range.

Echinacea laevigata has been and 
continues to be endangered by 
destruction or adverse alteration of its 
habitat. Since discovery of the species,
64 percent of the known populations 
have been extirpated, partly as a result 
of conversion of habitat for silvicultural 
and agricultural purposes and for 
industrial and residential development. 
Fire suppression appears to be a 
problem for this species and will be 
discussed in detail under Factor E 
below. Of the 38 populations that have 
been extirpated, one is known to have 
been eliminated by highway 
construction, another by construction of 
a gas line, and a third by conversion of 
the site to pine plantation. Causes for 
the extirpation of the others are 
unknown. Many of the remaining 
populations are on the edges of 
highways or utility rights-of-way. The 
largest population remaining is in

Granville County, North Carolina. This 
population, which contains one-third of 
the total smooth coneflower plants in 
existence, occupies a site that has 
recently been proposed for construction 
of a regional hazardous waste 
incinerator. Of the 21 extant 
populations, 13 are currently declining in 
numbers of plants, only 7 are considered 
stable, and 1 is increasing. Nineteen of 
the populations are currently threatened 
by habitat alterations (Gaddy 1991).

Half of the remaining populations 
survive along roadsides. Three 
populations remain on utility line rights- 
of-way, another is along an abandoned 
railroad right-of-way, and a fifth is on 
the edge of a motorbike trail in a 
wooded area. Most of the populations 
are small, with 11 containing less than 
100 plants each. Four of these contain 
less than 10 plants each. Such small 
populations are inherently vulnerable to 
extirpation as a result of highway and 
right-of-way improvement, particularly 
if herbicides are use.

Highly restricted distribution and the 
scarcity of seed sources, as well as 
appropriate habitat, increase the 
severity of the threats faced by 
Echinacea laevigata. As stated in the 
“Background” section above, this 
species requires some form of 
disturbance to maintain its open habitat 
and can withstand mowing and timber
harvesting operations, if properly done.
It cannot withstand bulldozing or direct 
application of broadleaf herbicides. In 
addition, the small populations that 
survive on road edges could be easily 
destroyed by highway improvement 
projects or by right-of-way maintenance 
activities, if these are not done in a 
manner consistent with protecting the 
species.
B. Overutilization for Commercial, 
Recreational, Scientific, or Educational 
Purposes

Echinacea laevigata, although offered 
for sale by a few native plant nurseries, 
is not currently a significant component 
of the commercial trade in native plants. 
However, many of the more common 
native coneflowers are in demand for 
horticultural use and are a significant 
part of the commercial trade. Publicity 
could generate an increased demand for 
this attractive species, which might 
exceed the currently available sources 
of cultivated material. Because of its 
small and easily accessible populations, 
it is vulnerable to taking and vandalism 
that could result from increased specific 
notoriety.

Overshadowing the potential threat of 
taking for horticultural purposes is the 
threat of commercial collection for the
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pharmaceutical trade. For over a 
century, Midwestern species in this 
genus have been harvested and sold in 
European and American markets under 
the trade name “Kansas snake root” 
(McGregor 1968). In Germany alone, 
over 280 products made from various 
species of this American genus are 
registered for medicinal use (Bauer and 
Wagner 1990). As stated by Steven 
Foster (Consultant, Eureka Springs, 
Arkansas, personal communication, 
1990):

The potential danger of inadvertent harvest 
of plants for commercial markets may be the 
greatest hidden danger to Echinacea 
laevigata * * * we have been able to 
document that three endemic species have 
also been harvested without proper attention 
to species identity in the Midwest. These 
include the Ozark endemics, E  paradoxa and 
E. simulata, as well as E. atrorubens.

Documented harvests have reached as 
high as 200,000 pounds collected from a 
single Kansas county in 1 year. Given 
the fact that at least 8 to 10 dried roots 
are required to make up 1 pound, this 
single harvest represented the collection 
of approximately two million roots. Dr. 
Ronald McGregor, director emeritus of 
the herbarium at the University of 
Kansas and the leading authority on the 
genus Echinacea (in Foster 1991), noted 
drastic declines in Kansas populations 
of Echinacea pallida as a result of 
commercial harvests in the 5 years prior 
to 1987. Although most of the 
commercial supply of Echinacea 
purpurea now comes from cultivated 
sources, the demand for the roots far 
outstrips the commercial supply and is 
resulting in increasing pressure on wild 
populations of nearly every species in 
the genus.

In 1987, 7,000 individuals of the Ozark 
endemic, Echinacea paradoxa, were 
stolen from a Missouri State park 
(Wallace 1987). Wallace further stated, 
“Diggers do not discriminate between 
species, collecting all Echinaceas" 
Foster (1991) further states:

Unfortunately, a number of the endemic 
and more unusual Echinacea species are 
entering commercial lots, dug by unwitting 
harvesters. In the Ozarks, this author has 
observed Echinacea simulata, harvested by 
the truck load. Roadside populations have 
decreased dramatically in South Central 
Missouri. The plant is much' less common in 
northern Arkansas. Commercial harvest of 
this species from the wild cannot be 
sustained. If harvested at current levels over 
he next TO years, its fate will be extinction.

Although such devastation of 
Echinacea lavigata populations for the 
commercial pharmaceutical trade has 
not yet been documented, almost two- 
thirds of the originally known 
populations of this species are gone.

Those remaining are small, easily 
accessible, and highly vulnerable.
C. Disease or Predation

Echinacea angustifolia is known to be 
a host plant for certain species of leaf 
beetle (family Chrysomelidae) (Wilcox 
1979). Beetles in this family have been 
observed on Echinacea laevigata in 
North Carolina, but it is unknown what 
effect they have on the plants. At this 
time there is no known threat to this 
species from disease.
D. The Inadequacy o f Existing 
Regulatory Mechanisms

Echinacea laevigata is listed in North 
Carolina as endangered (Sutter 1990), in 
South Carolina as nationally threatened 
(Rayner et al. 1984), in Georgia as 
threatened (McCollum and Ettman 1987), 
and in Alabama as endangered 
(f reeman et al. 1979). The species is not 
listed in Virginia.

In North Carolina, Echinacea 
laevigata is afforded legal protection by 
North Carolina general statutes, § 106- 
202.122,106-202.19 (Cum. Suppl. 1985). 
This legislation provides for protection 
from intrastate trade (without a permit), 
provides for monitoring and 
management of State-listed species, and 
prohibits taking of plants without the 
written permission of landowners. In 
Georgia the species is afforded legal 
protection under the Wildflower 
Preservation Act of 1973, Code of 
Georgia Ann., Title 43, Section 43-1801 
to 43-1806. Georgia legislation prohibits 
taking of listed plants from public lands 
(without a permit) and regulates the sale 
and transport of plants within the State. 
Although South Carolina and Alabama 
recognize this species as nationally 
threatened and endangered, 
respectively, neither State offers legal 
protection for plants.

State prohibitions against taking are 
difficult to enforce and do not cover 
adverse alterations of habitats, such as 
exclusion of fire. The Endangered 
Species Act will provide additional 
protection and encouragement of active 
management for Echinacea laevigata.
E. Other Natural or Manmade Factors 
Affecting Its Continued Existence

As mentioned in “Background” 
section of this proposed rule, many of 
the remaining populations are small in 
numbers of individual stems and in area 
covered by the plants. Therefore, there 
may be low genetic variability within 
populations, making it more important to 
maintain as much habitat and as many 
of the remaining colonies as possible. 
Much remains unknown about the 
demographics and reproductive 
requirements of this species in the wild,

although several of the other species in 
the genus are readily cultivated and 
grown from seed. A few commercial 
nurseries specializing in native plants 
are currently propagating this species 
and are offering cultivated specimens 
for sale.

Fire or some other suitable form of 
disturbance, such as well-timed mowing 
or careful clearing, is essential to 
maintaining the glade remnants 
occupied by Echinacea laevigaga. 
Without such periodic disturbance, this 
type of habitat is gradually overtaken 
and eliminated by shri-bs and trees of 
the adjacent woodlands. As the woody 
species increase in height and density, 
they overtop Echinacea laevigata, 
which, like most other coneflowers, is 
intolerant of dense shade. In addition, 
the species seems to require bare soil for 
germination of seeds. The current 
distribution of the species is ample 
evidence of its dependence on 
disturbance. Of the 21 remaining 
populations, 15 are on roadsides, in 
utility or railroad rights-of-way, or 
adjacent to trails.

The Service has carefully assessed the 
best scientific and commercial 
information available regarding the past, 
present, and future threats faced by this 
species in determining to make this rule 
final. Based on this evaluation, the 
preferred action is to list Echinacea 
laevigata as endangered. With over two- 
thirds of the species’ populations 
already having been eliminated and 
only 21 remaining in existence, and 
based upon its dependence on some 
form of active management, it definitely 
warrants protection under the Act. 
Endangered status appropriate because 
of the imminent serious threats facing 
all but one of the remaining populations. 
The largest population remaining, which 
contains almost a third of the total 
surviving plants, occupies the site of a 
proposed regional hazardous waste 
incinerator.

Critical habitat is not being 
designated for the reasons discussed 
below.
Critical Habitat

Section 4(a)(3) of the Act, as amended, 
requires that to the maximum extent 
prudent and determinable, the Secretary 
designate critical habitat at the time the 
species is determined to be endangered 
or threatened. The Service finds that 
designation of critical habitat is not 
presently prudent for Echinacea 
laevigata. As  discussed in Factor B in 
the “Summary of Factors Affecting the 
Species,” Echinacea laevigata is 
threatened by taking, an activity only 
regulated by the Act with respect to
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plants in cases of (1) removal and 
reduction to possession of endangered 
plants from lands under Federal 
jurisdiction or their malicious damage or 
destruction on such lands; and (2) 
removal, cutting, digging up, or 
damaging or destroying in knowing 
violation of any State law or regulation, 
including State criminal trespass law. 
Half of the populations are located on 
Federal land, while the rest are on State 
or private land. Two of the four States 
with known populations have no 
restrictions on taking. The other two 
have limited restrictions—Georgia 
prohibits taking on public lands without 
a permit, and North Carolina prohibits 
taking without permission from the 
landowner. However, take provisions 
are difficult to enforce, regardless of 
land ownership, and publication of 
critical habitat descriptions and maps in 
the Federal Register and local 
newspapers would make Echinacea 
laevigata more vulnerable and would 
increase enforcement problems. All 
involved parties and principal 
landowners have been notified of the 
location and importance of protecting 
this species’ habitat. Protection of this 
species’ habitat will be directed through 
the recovery process and through the 
Section 7 consultation process. 
Therefore, it would not now be prudent 
to determine critical habitat for 
Echinacea laevigata.
Available Conservation Measures

Conservation measures provided to 
species listed as endangered or 
threatened under the Act include 
recognition, recovery actions, 
requirements for Federal protection, and 
prohibitions against certain practices. 
Recognition through listing encourages 
and results in conservation actions by 
Federal, State, and private agencies, 
groups, and individuals. The Act 
provides for possible land acquisition 
and cooperation with the States and 
requires that recovery actions be carried 
out for all listed species. The protection 
required of Federal agencies and the 
prohibitions against certain activities 
involving listed plants are discussed, in 
part, below.

Section 7(a) of the Act, as amended, 
requires Federal agencies to evaluate 
their actions with respect to any species 
that is proposed or listed as endangered 
or threatened and with respect to its 
critical habitat, if any is being 
designated. Regulations implementing 
this interagency cooperation provision 
of the Act are codified at 50 CFR part 
402. Section 7(a)(2) requires Federal 
agencies to ensure that activities they 
authorize, fund, or carry out are not 
likely to jeopardize the continued

existence of a listed species or to 
destroy or adversely modify its critical 
habitat. If a Federal action may affect a 
listed species or its critical habitat, the 
responsible Federal agency must enter 
into formal consultation with the 
Service.

Federal activities that could impact 
Echinacea laevigata and its habitat in 
the future include, but are not limited to, 
the following: power line construction, 
maintenance, and improvements; 
highway construction, maintenance, and 
improvements; forest management 
activities; and permits for mineral 
exploration and mining. The Service will 
work with the involved agencies to 
secure protection and proper 
management of Echinacea laevigata 
while accommodating agency activities 
to the extent possible.

The Act and its implementing 
regulations found at 50 CFR 17.61,17.62, 
and 17.63 set forth a series of general 
prohibitions and exceptions that apply 
to all endangered plants. All trade 
prohibitions of section 9(a)(2) of the Act, 
implemented by 50 CFR 17.61, apply. 
These prohibitions, in part, make it 
illegal for any person subject to the 
jurisdiction of the United States to 
import or export, transport in interstate 
or foreign commerce in the course of a 
commercial activity, sell or offer for sale 
this species in interstate or foreign 
commerce, or to remove and reduce to 
possession the species from areas under 
Federal jurisdiction. In addition, for 
endangered plants, the 1988 
amendments (Pub. L. 100-478) to the Act 
prohibit the malicious damage or 
destruction on Federal lands and the 
removal, cutting, digging up, damaging 
or destroying of endangered plants in 
knowing violation of any State law or 
regulation, including State criminal 
trespass law. Certain exceptions apply 
to agents of the Service and State 
conservation agencies. The Act and 50 
CFR 17.62 and 17.63 also provide for the 
issuance of permits to carry out 
otherwise prohibited activities involving 
endangered species under certain 
circumstances.

It is ancitipated that some trade 
permits will be sought because the 
species is already in cultivation and is a 
part of the commercial trade in native 
plants. Commercial sources of cultivated 
material should be encouraged in order 
to reduce pressure on wild populations. 
Requests for copies of the regulations on 
listed plants and inquiries regarding 
prohibitions and permits may be 
addressed to the Office of Management 
Authority, U.S. Fish and Wildlife 
Service, 4401 N. Fairfax Drive, room 432, 
Arlington, Virginia 22203 (703/358-2104).

National Environmental Policy Act
The Fish and Wildlife Service has . 

determined that an Environmental 
Assessment, as defined under the 
authority of the National Environmental 
Policy Act of 1969, need not be prepared 
in connection with regulations adopted 
pursuant to section 4(a) of the 
Endangered Species Act of 1973, as 
amended. A notice outlining the 
Service’s reasons for this determination 
was published in the Federal Register on 
October 25,1983 (48 FR 49244).
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Author
The primary author of this proposed 

rule is Ms. Nora Murdock (see 
" a d d r e s s e s ” section).
List of Subjects in 50 CFR Part 17

Endangered and threatened species, 
Exports, Imports, Reporting and

recordkeeping requirements, and 
Transportation.

Regulation Promulgation
Accordingly, part 17, subchapter B of 

chapter I, title 50 of the Code of Federal 
Regulations, is amended as set forth 
below:

PART 17— [AMENDED]

1. The authority citation for part 17 
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C. 
1531-1544; 16 U.S.C. 4201-4245; Public Law 
99-025,100 Stat. 3500; unless otherwise noted.

2. Amend § 17.12(h) by adding the 
following, in alphabetical order under 
the family Asteraceae, to the List of 
Endangered and Threatened Plants:

§17.12 Endangered and threatened 
plants.
*  *  *  *  *

(h) * * *

Species

Scientific name Common name
Historic range Status 9rÏ!£a! Speciallisted habitat rules

Asteraceae— Aster family:

Echinacea laevigata................... Smooth coneflower...........................  U.S.A. (GA, MD, NC, PA, SC, VA)....  E 481 NA NA

Dated: September 23,1992.
Richard N. Smith,
Acting Director, Fish and W ildlife Service. 
[FR Doc. 92-24440 Filed 10-7-92; 8:45 am] 
BILLING CODE 4310-55-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric 
Administration

50 CFR Part 072 

[Docket No. 911176-2018]

Groundfish of the Gulf of Alaska

a g e n c y : National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 
a c t i o n : Prohibition of retention.

s u m m a r y : NMFS is prohibiting retention 
of sablefish by operators of vessels 
using trawl gear in the West Yakutat 
District of the Gulf of Alaska (GOA) and 
is requiring that incidental catches of 
sablefish be treated in the same manner 
as prohibited species and discarded at 
sea with a minimum of injury. This 
action is necessary because the share of 
the sablefish total allowable catch

(TAC) assigned to trawl gear in the 
West Yakutat District has been reached.
EFFECTIVE DATE: Effective 12 noon, 
Alaska local time (A.l.t.), October 5, 
1992, through 12 midnight, A.l.t., 
December 31,1992.
FOR FURTHER INFORMATION CONTACT: 
Andrew N. Smoker, Resource 
Management Specialist, Fisheries 
Management Division, NMFS, 907-586- 
7228,
SUPPLEMENTARY INFORMATION: The 
groundfish fishery in the exclusive 
economic zone within the GOA is 
managed by the Secretary of Commerce 
according to the Fishery Management 
Plan for Groundfish of the GOA (FMP) 
prepared by the North Pacific Fishery 
Management Council under authority of 
the Magnuson Fishery Conservation and 
Management Act. Fishing by U.S. 
vessels is governed by regulations 
implementing the FMP at 50 CFR parts 
620 and 672.

The share of the sablefish TAC 
assigned to trawl gear in the West 
Yakutat District was established by the 
final notice of specifications (57 FR 2844, 
January 24,1992) as 187 metric tons.

The Director of the Alaska Region, 
NMFS, has determined in accordance 
with § 672.24(c)(3)(ii), that the share of 
the sablefish TAC assigned to trawl gear 
in the West Yakutat District has been 
reached. Therefore, NMFS is requiring 
that further catches of sablefish by 
operators of vessels using trawl gear 
must be treated as prohibited species 
effective from 12 noon, A.l.t., October 5, 
1992, through 12 midnight, A.l.t., 
December 31,1992.

Classification

This action is taken under 50 CFR 
672.24 and is in compliance with 
Executive Order 12291.

List of Subjects in 50 CFR Part 672
Fisheries, Reporting and 

recordkeeping requirements.
Authority: 16 U.S.C. 1801 et seq  
Dated: October 2,1992.

Richard H. Schaefer,
Director o f O ffice o f Fisheries, Conservation 
and Managemen t, National Marine Fisheries 
Service.
[FR Doc. 92-24531 Filed 19-5-92; 3:39 am] 
BILLING CODE 3510-22-M


