
Federal Register / V o l. 53, N o. 36 / W ednesday, February 24, 1988 / Rules and Regulations 5385complainant must set out the statutory provisions under which it has standing to file a complaint.(3) If discovery is granted, the carrier must furnish the required information by the 1st working day after the Commission issues a final decision.(4) Upon institution of a complaint proceeding, approval of the contract is postponed to 60 days after the contract filing date or until the Commission issues a decision approving the contract, if earlier.(5) The amended complaint and casein-chief are due 39 days after the filing of the contract.(6) Replies of the carrier defendant(s) are due 46 days after the filing of the contract.
§ 1313.17 Grounds for contract review and 
complaints.(a) Within 30 days of the contract filing date, the Commission may, on its own motion or on complaint, begin a proceeding to review the contract.Review can be based only on allegation of violations as described in paragraph(b) of this section.(b) A  contract may be reviewed only on the following grounds:

(1) In the case of a contract, other than a contract for the transportation of agricultural commodities (including forest products and paper), a complaint may be filed:(1) By a shipper only on the grounds that the shipper individually will be harmed because the proposed contract unduly impairs the ability of the contracting carrier to meet common carrier obligations under 49 U .S.C. 11101; or(ii) By a port on the grounds that the port individually will be harmed because the proposed contract will result in unreasonable discrimination against the port.(2) In the case of a contract for the transportation of agricultural commodities (including forest products and paper), in addition to the grounds for a complaint described in paragraph(b)(l)(i) of this section, a complaint may be filed on the grounds that the shipper individually will be harmed because:(i) The rail carrier(s) unreasonably discriminated by refusing to enter into a similar contract with the shipper for rates and services for the transportation of the same type of commodity under similar conditions to the contract at

issue and that the shipper was ready, willing, and able to enter into such a contract at a time essentially contemporaneous with the period during which the contract was offered; or(ii) The proposed contract constitutes a destructive competitive practice.(3) “Unreasonable discrimination” as used in these rules means, when applied to shippers of agricultural commodities (including forest products and paper), that the railroad has refused to enter into a contract with the shipper for rates and services for the transportation of the same type of commodity under similar conditions to the contract at issue, and that the shipper was ready, willing, and able to enter into such a contract at a time essentially contemporaneous with the period during which the contract at issue was offered; and, when applied to a port, has the same meaning as the term has under 49 U .S.C. 10741.(4) The definitions for “agricultural commodities,” “forest products,” and “paper” will be decided on a case-bycase basis.[FR Doc. 88-3860 Filed 2-23-88; 8:45 am) 
BILLING CODE 7035-01-M
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This section of the FEDERAL REGISTER 
contains notices to the public of the 
proposed issuance of rules and 
regulations. The purpose of these notices 
is to give interested persons an 
opportunity to participate in the rule 
making prior to the adoption of the final 
rules.

DEPARTMENT OF AGRICULTURE 

Agricultural Marketing Service 

7 CFR Part 1050

Milk in the Central Illinois Marketing 
Area; Notice of Proposed Suspension 
of Certain Provisions of the Order
AGENCY: Agricultural Marketing Service, USDA.
ACTION: Proposed suspension of rules.
s u m m a r y : This notice invites written comments on a proposal to suspend the limits on the amount of milk that may be moved directly from producers’ farms to nonpool plants for manufacturing and still be pooled and priced under the Central Illinois order. The proposal would remove the limits during the months of March and April 1988. The action was requested by Prairie Farms Dairy, Inc., a cooperative association that represents producers who supply milk to the market. Proponent contends that the action is necessary to assure the efficient disposition of an increasing supply of milk by producers who are furnishing the market’s fluid requirements.
d a t e : Comments are due on or before March 2,1988.
ADDRESS: Comments (two copies) should be filed with USDA/AMS/Dairy Division, Order Formulation Branch, Room 2968, South Building, P.O. Box 96456, Washington, DC 20090-6456.
FOR FURTHER INFORMATION CONTACT: John F. Borovies, Marketing Specialist, USDA/AMS/Dairy Division, Order Formulation Branch, Room 2968, South Building, P.O. Box 96456, Washington, DC 20090-6456, (202) 447-2089. 
SUPPLEMENTARY INFORMATION: The Regulatory Flexibility Act (5 U.S.C. 601- 612) requires the Agency to examine the impact of a proposed rule on small entities. Pursuant to 5 U.S.C. 605(b), the Administrator of the Agricultural Marketing Service has certified that this proposed action would not have a significant economic impact on a

substantial number of small entities. Such action would lessen the regulatory impact of the order on certain milk handlers and would tend to ensure that dairy farmers supplying the market’s fluid needs would continue to have their milk priced under the order and thereby receive the benefits that accrue from such pricing. This proposed rule has been reviewed under Executive Order 12291 and Departmental Regulation 1512-1 and has been determined to be a “non-major” rule under the criteria contained therein.Notice is hereby given that, pursuant to the provisions of the Agricultural Marketing Agreement Act of 1937, as amended (7 U.S.C. 601-674), the suspension of the following provisions of the order regulating the handling of milk in the Central Illinois marketing area is being considered for the months of March and April 1988:In § 1050.13(d)(1), the words “During May, June and July” .In § 1050.13, paragraphs (d)(2), (3), (4) and (5) in their entirety.All persons who want to send written data, views or arguments about the proposed suspension should send two copies of them to USDA/AMS/Dairy Division, Order Formulation Branch, Room 2968, South Building, P.O. Box 96456, Washington, DC 20090-6456, by the 7th day after publication of this notice in the Federal Register. The period for filing comments is limited to 7 days because a longer period would not provide the time needed to complete the required procedures and include March in the suspension period.The comments that are received will be made available for public inspection in the Dairy Division during normal business hours (7 CFR 1.27(b)).Statement of ConsiderationThe proposal for March and April 1988 would suspend the limits on the amount of milk that may be moved directly from producers’ farms to nonpool plants and still be priced under the Central Illinois order. The order provides that a handler (cooperative association or pool plant operator) may not divert more days of an individual dairy farmer’s milk production than is physically received at a pool plant during each such month. It also provides that the total quantity of milk diverted by such handler may not exceed 35 percent of the milk that the cooperative

or pool plant operator caused to be physically received at pool plants during the month.The suspension was requested by Prairie Farms Dairy, Inc. (Prairie Farms), a cooperative association that supplies milk for the market. Another cooperative association (Associated Milk Producers, Inc.), that also supplies milk for this market, has indicated its support for the suspension proposal. Proponent contends that the action is needed to assure the efficient disposition of the market’s reserve milk supplies that must be processed into manufactured dairy products.In support of its suspension request, Prairie Farms presented data showing that during 1987 its Peoria distributing plant packaged 12 percent more milk than 1986. However, the data indicate that the handler’s receipts from dairy farmers who were associated with such plant during the last three months of 1987 were almost 20 percent above the plant’s receipts for the same three- month period of 1986. They also show that distant producers supplying milk to the Peoria distributing plant through a reload station at Preston, Iowa, are increasing production at a much greater rate than nearby producers. Because of this, Prairie Farms claims that a greater portion of its milk receipts will have to be shipped to manufacturing plants during March and April of this year than can be accommodated under the order's current diversion provisions.Prairie Farms contends that a suspension of the diversion limitations for such months is needed to enable the cooperative to dispose of its excess milk supplies in an orderly manner. Unless the diversion limits are suspended, Prairie Farms contends that it would have to receive the Iowa milk at its Peoria distributing plant and then reload the milk and transport it back to a manufacturing plant located near the area where the milk was produced to qualify such milk for pool participation.List of Subjects in 7 CFR Part 1050Milk marketing orders, Milk, Dairy products.The authority citation for 7 CFR Part 1050 continues to read as follows:
Authority: Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C. 601-674.
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Signed at Washington, DC, on: February 19, 1988.). Patrick Boyle,
Administrator.[FR Doc. 88-3872 Filed 2-23-88; 8:45 am]
BILLING CODE 3410-02-M

Food Safety and Inspection Service

9 CFR Parts 350 and 352

[Docket Number 86-043P]

Voluntary Inspection of Exotic Animals

agency: Food Safety and Inspection Service, USD A.
ACTION: Proposed rule.
s u m m a r y : The Food Safety and Inspection Service (FSIS) is proposing to adopt regulations providing for the voluntary inspection of certain exotic animals under the Agricultural Marketing Act of 1946, as amended. This proposal would amend Part 352 of the regulations, which provides for voluntary inspection of American bison, catalo, and cattalo, to provide for the voluntary ante-mortem and post-mortem inspection of elk, deer, antelope, reindeer and water buffalo in the same manner as is presently performed for American bison.A triangular brand would be applied to exotic animal carcasses, meat and meat food products inspected and passed by authorized U SD A  or State employees in official exotic animal establishments.The proposal would facilitate the sale and export of exotic animal carcasses, meat, and meat food products of the additional animals. The proposal is a result of requests from exotic animal producers to provide Federal inspection for reindeer, elk, deer, antelope, and water buffalo under FSIS’s voluntary inspection program.
date: Comments must be received on or before April 25,1988.
a d dress : Written comments to: Policy 
Office, Attn: Linda Carey, FSIS Hearing 
Clerk, Room 3171, South Agriculture 
Building, Food Safety and Inspection 
Service, U.S. Department of Agriculture, 
Washington, DC 20250. (See also 

Comments”  under Supplementary 
Information.)

POR FURTHER INFORMATION CONTACT:Dr. Douglas L. Bemdt, Director,
Slaughter Inspection Standards and 
Procedures Division, Technical Services, 
Food Safety and Inspection Service, U.S. 
Department of Agriculture, Washington, DC 20250, (202) 447-3219.

SUPPLEMENTARY INFORMATION:Executive Order 12291The Agency has determined that this proposed rule is not a “major rule” under Executive Order 12291. This proposed rule would not result in an annual effect on the economy of $100 million or more; a major increase in costs or prices for consumers, individual industries, Federal, State, or local government agencies or geographical regions; or have significant adverse effects on competition, employment, investment, productivity, innovation, or on the ability of United States-based enterprises to compete with foreign- based enterprises in domestic or export markets. Currently less than 2,000 exotic animals are slaughtered annually compared to over 32,000,000 cattle slaughtered in fiscal year 1986. It is not expected that the number of exotic animals slaughtered annually will substantially increase. In addition, since this is a voluntary fee-for-service program, producers must decide if the ability to market a federally inspected product offsets the resulting costs of inspection.
Effect on Small EntitiesThe Administrator has determined that this proposed rule will not have a significant economic impact on a substantial number of small entities, as defined by the Regulatory Flexibility Act, Pub. L. 96-354 (5 U .S.C . 601) because currently less than 2,000 exotic animals are slaughtered annually compared to over 32,000,000 cattle slaughtered in fiscal year 1986. It is not expected that the number of exotic animals slaughtered annually will substantially increase.
CommentsInterested persons are invited to submit written comments concerning this proposal. Written comments should be sent in duplicate to the Policy Office. Please include the docket number that appears in the heading of this document. All comments submitted in response to this proposal will be made available for public inspection in the Policy Office between 9:00 a.m. and 4:00 p.m., Monday through Friday.BackgroundThe Agricultural Marketing Act of 1946, as amended, provides the Secretary of Agriculture with the authority to furnish a voluntary inspection service, on a fee basis, for exotic animals (7 U .S.C. 1622). Under Parts 350 and 352 of the regulations (9 CFR Parts 350 and 352), the Department provides inspection and certification services for reindeer and American bison, catalo, and cattalo, respectively.

These inspection services enable persons to have ante-mortem and postmortem inspection performed on these exotic animals. The inspected and passed meat is branded with a USDA mark of inspection and can be sold interstate or exported.The increasing consumer demand for exotic animal meat and the increasing number of exotic animals being raised for food have prompted exotic animal producers to request the adoption of similar regulations for the inspection and marking of these animals and meat as are currently provided for American bison, catalo, and cattalo.In response to these requests, FSIS is proposing to add other exotic animal species to Part 352 which currently provides only for the Voluntary inspection of American bison, catalo, and cattalo, and to change the title to "Voluntary Inspection of Exotic Animals.” Elk, deer, antelope, and water buffalo would be incorporated into the rule, and reindeer would be transferred from Part 350 to Part 352 to consolidate the provisions for voluntary inspection of all exotic animals. To avoid confusion, the proposed rule would redefine buffalo as animals belonging to the buffalo family and bison would be defined as animals belonging to the bison family.The proposed rule would allow the following three alternative locations for ante-mortem inspection of reindeer, elk, deer, antelope, and water buffalo, which are presently allowed for American bison, catalo, and cattalo: (1) In the field in a designated area of an owner’s premises; (2) on an appropriate transport vehicle at an official exotic animal establishment; and (3) in antemortem pens at an official exotic animal establishment. The ante-mortem inspection performed on reindeer, elk, deer, antelope, water buffalo, and bison which is either in the field or on a transport vehicle would be dependent on the adequacy and safety of the particular situation. Humane handling of exotic animals during ante-mortem inspection would be in accordance with § 313.2 of the Federal meat inspection regulations (9 CFR 313.2) which prescribes various methods of humane slaughter.The post-mortem inspection procedure would be performed in an official exotic animal establishment by a USDA inspector or an inspector of a cooperating State, with the post-mortem disposition determined by the authorized veterinarian. The proposed rule would allow the utilization of Federal and State meat inspection personnel for ante-mortem and post-
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mortem inspection o f reindeer, elk, deer, antelope, w ater -buffalo, and b iso n .The triangular brand was designed not only to identify »inspected and passed bison and bison meat food products under FSIS’s voluntary inspection service, but was also designed to identify meat of other exotic animals approved for inspection at a future date. The triangular brand would be applied to these specific exotic animal ¡carcasses, meat .and meat food products inspected and ¡passed by authorized USDA/Or. State employees, in an official exotic animal establishment.For the reasons discussed in the preamble, JFSIS is proposing to amend Parts 350 and 352 of the Federal meat inspection regulations as follows:List of Subjects in 9 CFR Parts 350 and 352Meat inspection, Voluntary inspection, Exotic animals, Food labeling.
PART 350—SPECIAL SERVICES 
RELATING TO MEAT AND OTHER 
PRODUCTS1. The authority citation for Part 350 continues to read as follows:Authority: 41 Stat.241, 7'U.S.C. 394; 60 Stat. 
1087, as amended, 7'U.S.C. 1622; 60, Stat. .1090, 
as amended, 7 U.S.C. 1624; 34 Stat. 1264, as 
amended,:21 U.S.C. 621; 62 S»at. 334, 21 U.S.C. 
695; 7 CFR 2.15(«i, 2.92.

§350.2 [Removed and reserved]2. Paragraph (}} o f!§ 350.2 would be removed and reserved.
§ 350.3 [ Removed and reserved]3. Paragraph (d) of § 350.3 wouldbe removed and reserved.
PART 352—'EXOTIC ANIMALS; 
VOLUNTARY INSPECTION4. The authority citationior Part 352 continues to read as follows:Authority: 60 Stat. 1087, as amended, 7 
U.S.C. 1622, 60 Stat. 1090, as amended, 7 
U.S.C. 1624; 7 CFR 2.15(a), 2.92.5. The title of Part 352 would be revised to read as above.6. The table ofcontents of Part 352 would be revised to read as follows:Sec.352;i Definitions.
352:2 Type of service available..
352.3 Applicationby official exotic animal 

establishment forinspection'service.
352.4 Application for ante-m oFtem  

inspection-service in,thefield.
352.5 Fees and charges.
352.6 Denialor withdrawal of inspection 

service.

Sec.352.7 Marking inspected products.352.8 Time of inspection in' the fiélü and in an official exotic-animal establishment.352.9 Report, of .inspection .work.352.10 Ante-moEtem inspection.352.11 Posttmortem inspection.352.12 Disposal of diseased or otherwise adiilterated’carcasses andparts.352.13 Handling and disposalceff-condemned or other inedibleaxotic animal products at officiabexotic animal establishments.352.14 Entrydnto official establishments; reinspeationandipreparationcaf products.352.15 Records, registFation and reparts.352.16 .Exports.352.17 Transportation.352.18 Cooperation of'States in Federal programs.7. : Section 352.1 vwould be revised ito read as follows:
§ 352.1 Définitions.The definitions in § 301.2, not otherwise defined in .this part, are incorporated into this part. In addition to those definitions, the following definitions will be applicable ‘to the regulations, in this .part.(a) “Act” means ¡the applicable provisions of the Agricultural Marketing Act of 1946, as amended (60 Stat. 1087, as amended; 7 U.S.C. 1621 ei sen.(b) “'Acceptable” means suitable for the purpose mtended;and,acceptable to the Food Safety and lnspection Service.(c) “Antelope” means any animal belonging to the.antelope family.(d) “Applicant” .means.any interested party who requests any linspection service.(e) “Bison” ¡means any American bison orccdtaloor cattalo.(f) “Buffalo” means any ariimël belonging to the buffalo family.(g) “Catalo” or “Cattalo” means any hybrid animal with American bison appearance resulting from direct crossbreeding of American bison and cattle.(hf “Conditiori” means any condition, including, but not limited to, the state of preservation, cleanliness, or soundness of any product or the processing, handling,'or^packaging whidh may affect such product.(i) “Condition and wholesomeness" means the condition of any product, ¡its healthfulness and fitness for human food.(j) “Deer” means anymember.of the deer family.(k) “Exotic animal” means any reindeer, elk, deer, antelope, water buffalo or bison.(l) “Elk” means any/American elk.(m) “Exotic animal inspection service’’ means 'the .personnel «who are .engaged in the administration, application, and direction o f exotic animal ¡inspection

programs and services pursuant to the regulations in this Part.(n) “Exotic animal producer” means any interested party that engages ,in the marketing of an exotic animal.
(o) “ Field ante-mortem inspection” 

m eans the ante-mortem inspection of an 
exotic anim al aw ay from the official 
exotic animal establishm ent’s premises.(p) “ Field designated area” means any designated area on the applicant’s premises, approved by the Regional Director, where field ante-mortem inspection is to be performed.(q) “Identify” means to apply official identification to products or containers.(r) “Inspection” means any inspection by an inspectorfo determine, in accordance with regulations in this Part,(1) the condition and wholesomeness of an exotic animal, or (2) the condition and wholesomeness of edible ¡product of an ¡exotic;animal at any state :of the preparation or packaging in the ¡official plant where inspected and certified, or(3) the condition and wholesomeness, of any ¡previously inspected and certified product d f an ¡exotic animal if such product has not fast .its identity as an inspected and certified product.(s) ‘‘Interested party” means any person financially mterested;in;a transactioninvolvingany inspection.(t) “Official .exdticariimal establishment” means any slaughtering, cutting, boning, curing, smoking, salting, packing, rendering, or similar establishment at whiGhinspection is maintainadiunder the regulations ¡in this Party.(u) “Official?device’’ means a stamping appliance, branding device, stencil ¡printed label, or any other mechanically or manually operated tool that is approved by the Administrator for the ¡purpose of applying any ¡official mark of other identification to any product or packaging ¡material.(v) “Official identification” means any symbol, stamp, ¡label, or sealindicating that the product has been officially inspected and/or indicating the condition of the product approved and authorized by the Administrator to be affixed to any product, or affixed to or prirtted on the packaging material of any product.(w) "Program” means the Voluntary Exotic . Animal ¡Inspection Program of the Food Safety and Inspection Service.(x) “Reindeer1” means an y  reindeer commonly referred to as caribou.(y) “Transport vehicle” means any vehicle used to transport amexotic animal.(z) “Veterinarian" means an authorized veterinarian of the Program employed by the Department or any



Federal Register / V ol. 53, N o. 36 / W ednesday, February 24, 1988 / Proposed Rules 5389cooperating State who is authorised by the Secretary to do work or perform any duty in connection with the Program.(aa) “Water buffalo” means any Asiatic water buffalo, commonly referred to as carabao;, and the water buffalo of India, commonly referred to as the Indian buffalo.8. Section 352.2 would be revised to read as follows:
§ 352.2 Type of service available.Upon application, in accordance with § 352.3, § 352.4, and § 352.5, the following type of service may be furnished under the regulations in this Part:(a) Voluntary Inspection Service. An inspection and certification service for wholesomeness relating to the slaughter and processing of exotic animals and the processing of exotic animal products. All provisions of this Part shall apply to the slaughter of exotic animals, and the preparation, labeling, and certification of the exotic animal meat and exotic animal products processed under this exotic animal inspection services.(b) Only exotic animals which have had ante-mortem inspection as described under this Part and which are processed in official exotic animals establishments in accordance with this Part may be marked inspected and passed.fc) Exotic animals, exotic animal meat and meat food products shall be handled in an official exotic animal establishment to ensure separation and identity of the exotic animal or exotic animal meat and meat food products until they are shipped from the official exotic animal establishment to prevent commingling with other species.9. Section 352.3: would be revised to read as follows:
§ 352.3 Application by official exotic 
animal establishment for inspection service(a) Any person desiring to process an exotic animal, exotic animal carcasses, exotic animal meat and meat food products in an establishment under exotic animal inspection service must receive approval of such establishment and facilities as an* offical exotic animal establishment prior to the rendition of such service. An application for inspection service to be rendered in an official exotic animal establishment shall be approved in accordance with the provisions contained in §§ 304.1 and304.2 of Subchapter A  o f this Chapter.(b) Initial survey. When, an application has been filed for exotic animal inspection service, the Regional Director or designee, shall examine the establishment, premises, and facilities.,

10. Section 352.4 would be revised to read as follows:
§ 352.4 Application for ante-mortem  
inspection service in the field.Any exotic animal producer desiring field ante-mortem exotic animal inspection service must receive approval of the field ante-mortem designated area from the Regional Director or designee prior to the rendition o f such service. An application seeking approval o f the designated area for ante-mortem inspection shall be obtained from the Regional Director and completed and submitted to the Regional Director.(a) An initial application for field ante-mortem exotic animal inspection service shall be made by an official exotic animal establishment to the Regional Director. Subsequent requests shall be made by the official exotic animal establishment on behalf of an exotic animal producer to the Regional Director in one of the; following manners: (1) Telephone, (2) telegraph, (3) mail, or (4) in person as determined by the Regional Director.(b) Upon receipt of the completed application, the Regional Director or designee shall examine the field antemortem designated area and facilities for approval of the designated area.(c) All fees involved for the approval of the designated area, including but not limited to any travel, per diem costs, and time required to perform such approval services, shall be paid directly by the applicant to the Regional Director.11. Section 352.6 would be amended by revising paragraphs (a) and (b) to read as follows:

§ 352.6 Denial or withdrawal o f  inspection 
service.(a) For m iscellaneous reasons. An application or a request for service may be rejected, nr the benefits of the service may be otherwise denied! to, or withdrawn from, any person, without a hearing by the appropriate Regional Director (1) for administrative reasons such as the nonavailability o f personnel to perform the service; f2) for the failure of payment for service; (3) in case the application or request relates to exotic animals or exotic animal products which are not dRgibLe for service under this Part; (4) for failure to maintain the designated area or the plant in a state of repair approved by the Service; (51 for the use of operating procedures which are not in accordance with the regulations of this Part; (6) for alterations of buildings, facilities, or equipment which cannot be approved under the regulations in this, Part. Notice of such rejection, denial, or withdrawal,

and the reasons therefor, shall promptly be given to the person involved. The applicant or recipient shall be notified of such decision to refect an application or request for service or to deny or withdraw the benefits of the service, and the reasons therefor, in writing in the manner prescribed in § 1.147(b) of the rules of practice (7 CFR 1.147fb)), or orally. Such decision shall be effective upon such oral or written notification, whichever is earlier to the applicant or recipient. I f  such notification is oral, the person making such decision shall confirm such decision, and the reasons therefor, in writing, as promptly as circumstances permit, and such written confirmation shall be served upon the applicant or recipient in the manner prescribed in § 1,147(b) of the rules of practice (7 CFR 1.147(b)).(b) For disciplinary reasons—Basis 
for denfat or withdrawal. A n application or request for service may be denied, or the benefits of the service may be withdrawn from,, any person or entity who, or whose officer; employee or agent in the scope of his employment or agency—(1) Has willfully made any misrepresentation or has committed any other fraudulent or deceptive practice in connection with any application or request for service under this Part;(2) Has given or attempted to give, as a loan or for any other purpose, any money, favor or other thing of value, to any employee or agent of the Department or a  cooperating State authorized to perform any function under this Part;(3) Has interfered with or obstructed or attempted to interfere with or to obstruct, any employee or agent of fee Department or cooperating State in the performance o f his or her duties under this Part by intimidation, threats, assaults, abuse, or any other improper means;;(4) Has knowingly represented that any exotic animal carcass, or exotic animal product has been officially inspected and passed by an authorized inspector under this Part, when it had not, in fact, been so inspected;(5) Has been convicted of more than one misdemeanor under any law based upon the acquiring, handling, or distributing of adulterated, mislabeled, or deceptively packaged food, or fraud in connection with transactions in food; or any felony.
Provided, an application or a request for service made in the name of a person or entity otherwise eligible for service under the regulations may be denied, or the benefits of the service may fee withdrawn, from such a person or entity
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in case the service is or would be performed at a location operated by a person or entity, from whom the benefits o f the service are currently being denied or have been w ithdraw n under this Part; or by a person, firm or corporation having an officer, director, partner, manager or substantial investor from whom the benefits of service under this Part who has any authority with respect to the location where service is or respect to any exotic anim al or exotic anim al product in which any person or entity, from whom the benefits of service are currently being denied or have been w ithdraw n under this Part, has contract or other financial interest. * * * * *12. Section 352.7 w ould be am ended by revising paragraphs (a) and (b)[l) to read as follows:
§ 352.7 Marking inspected products.W ording and form o f inspection mark. Except as otherwise authorized by the Adm inistrator, the inspection mark applied to inspected and passed exotic anim al carcasses, m eat or meat food products under this Part shall include wording as follow s: “ Inspected and Passed by U .S . Departm ent of Agriculture." This wording shall be contained within a triangle in the form and arrangement shown in this section. The establishm ent number of the official establishm ent shall be included in the triangle unless it appears elsewhere on the packaging m aterial. Ordering and m anufacture o f the triangle brand shall be in accordance with the provisions in 9 C F R  317.3(c) o f the Federal meat inspection regulations. The Adm inistrator m ay approve the use of abbreviations o f such inspection mark, and such approved abbreviations shall have the same force and effect as the inspection mark. The inspection mark or approved abbreviation shall be applied under the supervision of the inspector to the inspected and passed edible product, packaging m aterial, im mediate container or shipping container. W hen the inspection mark or approved abbreviation is used or packaging material, im mediate container or shipping container, it shall be printed on such m aterial or container or on a label to be affixed to the packaging m aterial or container. The name and address of the packer or distributor of such product shall be printed on the packaging m aterial or label. The inspection marks m ay be stenciled on the container, and, when the inspection mark is so stenciled, the name and address o f the packer or distributor m ay be applied by the use of a stencil or rubber stamp. The name and address of the packer or

distributor, if prominently shown elsewhere on the packaging m aterial or container, m ay be omitted from insert labels w hich bear an official identification if  the applicable establishm ent number is shown.(a) The inspection mark to be applied to inspected and passed carcasses and parts of carcasses of an exotic anim al, and products as therefrom approved by the Adm inistrator, shall be in the form and arrangement as indicated in the exam ple b elo w .1 The establishm ent number of the official establishm ent shall be set forth if it does not appear on the packaging m aterial or container.(1) For application to exotic anim al carcasses, primal parts and cuts therefrom, exotic anim al livers, exotic anim al tongues, and exotic anim al hearts.

(2) For application to exotic anim al ca lf carcasses.

1 The number “38" is given as an example only. 
The establishment number of the official exotic 
animal establishment where the product is prepared 
shall be used in lieu thereof.

(3) For application to exotic animal tails:

(4) For application to burlap, muslin, cheesecloth, heavy paper, or other acceptable m aterial that encloses carcasses or parts of carcasses.

(b) The official inspection mark to be shown on all la b e ls .1 (1) For inspected and passed products o f an exotic animal shall be in the follow ing form, except that it need not be of the size illustrated, provided that it is a sufficient size and of such color as to be conspicuously displayed and readily legible and the same proportions of letter size and boldness are m aintained as illustrated:
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*  *  *  *  *13. Section 352.8 would be revised to read as follows:
§ 352.8 Time of inspection in the fieid and 
in an official exotic animat establishment.The official exotic animal establishment on behalf of the applicant shall notify the Regional Director or designee, in advance, of the hours when such inspection is desired. Inspection personnel shall have access at all times to every part of any field ante-mortem inspection area and/or official exotic animal establishment to which they are assigned.14. Section 352.9 would be revised to read as follows:
§ 352.8 Report of inspection work.Reports of the work of inspection carried on within the field ante-mortem inspection area of an exotic animal producer’s premises and/or official exotic animal establishment shall be forwarded to the Administrator by the ante-mortem inspector. The applicant for such inspection shall furnish to the Administrator such information as may be required on forms provided by the Administrator.15. Seetion 352.10 would be revised to read as follows:
§ 352.10 Ante-mortem inspection.An ante-mortem inspection of an exotic animal shall, where and to the extent considered necessary by the Administrator and under such instructions as he may issue from time to time, be made on the day of slaughter of an exotic animal, in one of the following listed ways or as determined by the Administrator. Humane handling of an exotic animal during ante-mortem inspection shall be in accordance with the provisions contained in 9 CFR 313.2. Immediately after the animal is stunned or killed, it shall be shackled, hoisted!, stuck and bled.(a) To be performed on an exotic animal in the field in a designated area of an exotic animal producer’s premises.(1) Reindeer, elk, deer, antelope, bison and water buffalo are eligible for field ante-mortem inspection. The field antemortem designated area must be approved by the Regional Director or designee prior to rendition of the serviee.(2) Any person who desires to receive field ante-mortem inspection must provide:

(i) Notification from an official exotic animal establishment to the Regional Director or designee^(ii) A  field ante-mortem designated area.(iii) A  stunning/slaughtering area which is in a condition that minimizes the possibility of soiling the animal when stunned/slaughtered and bled as determined by the inspector.(iv) A  transport vehicle that is as sanitary as practicable as determined by the inspector.(3) The ante-mortem inspector shall determine the aeceptableness and safety of performing field ante-mortem inspection. If, in the opinion of the antemortem inspector, an unsafe circumstance exists at the time of field ante-mortem inspection, the service shall be denied.(4) An exotic animal that, in the antemortem inspector’s opinion, will not pass ante-mortem inspection must be withheld from slaughter.(5) Stunning to render the animal unconscious shall be in accordance with 9 CFR 313.15 or 313.16.(6) All stunned/slaughtered and bled exotic animals shad be tagged with a “U.S. Suspect” tag in an ear by the antemortem inspector or designee prior to loading on the transport vehicle.(7) The transport of intact exotic animal carcasses to an official exotic animal establishment for post-mortem inspection shall be as expedient as possible, and must be within the same day as field slaughter.(8) Ante-mortem cards (Form MP 402- 2) shall be filled out by the ante-mortem inspector. One copy is to be retained by the ante-mortem inspector. The other copy shall accompany the transport vehicle to the official exotic animal establishment and shall be delivered to the post-mortem veterinarian.(9) The ante-mortem inspector shall supervise all phases of field antemortem inspection.(b) To be performed on exotic animals that are inside of the transport vehicleut an official exotic animal establishment.(4) Reindeer, elk, deer, antelope, bison, and water buffalo are eligible for transport vehicle inspection.(2J The ante-mortem inspector shall remain outside the transport vehicle while performing ante-mortem inspection.

(3) The person requesting transport vehicle inspection must provide a transport vehicle that is as sanitary as practicable and that would safety and thoroughly permit the inspection of an exotic animal from outside of the transport vehicle as determined by the inspector.(41 The ante-mortem inspector shall determine the adequacy and safety of performing ante-mortem inspection. If, in the ante-mortem inspector's opinion, the transport vehicle is not adequate or safe to perform ante-mortem inspection, the service shall be denied.(c) To be performed in pens at official exotic animaL establishments. The inspection shall be conducted in accordance with the provisions contained in 9 CFR P&rt 309.16. Section 352.11 would be revised to read as follows:
§ 352.11 Post-mortem inspection.(a) Post-mortem inspection of reindeer, elk. deer, antelope, bison and water buffalo shall be conducted ina ccordance with the provisions contained in 9 CFR Part 310 or as determined by the Administrator.(b) . The post-mortem examination of field ante-mortem-inspeeted exotic animals must occur in the shortest length of time practicable and on the day that field ante-mortem inspection is performed to minimize the changes in the carcass which can affect the postmortem examination, disposition and wholesomeness of the carcass and its parts.(c) The post-mortem veterinarian shall inspect and make the disposition of all incoming “U.S. Suspect” tagged exotic animals.17. The heading of § 352.13 would be revised to read as follows:

§ 352.13 Handling and disposal of 
condemned or other inedible exotic animal: 
products at officiai exotic animal 
establishments.Dene at Washington, DC,, on February. 18, 1988.Lester M. Crawford,
A dmimstmtm,, Food Safety and Inspections 
Servieel[FR< Doe;. 88-3766; Filed 2-23-88; 8545 amf 
BILLING CODE 3410-DM-M
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FE D E R A L D E P O S IT  IN S U R A N C E  
C O R P O R A TIO N

1 2 C F R  Part 308

R u les  o f P rac tice  and  P roced ures

AGENCY: Federal Deposit Insurance Corporation.
a c t io n : Notice of proposed rulemaking.
s u m m a r y : The Federal Deposit Insurance Corporation (“FDIC”} is publishing for comment a revised version of 12 CFR Part 308—R u les o f  
Practice and Procedures—which governs the conduct of administrative proceedings before the FDIC. The proposed changes include a reorganization of existing sections of Part 308, revisions of some sections that existed previously, and the addition of new sections. Provisions that the FDIC proposes to add or significantly revise concern the following general topics: authority of the FDIC Board of Directors (“Board”) and the Executive Secretary, selection and authority of administrative law judges, appearance before the FDIC, good faith certification, pleadings, intervention, consolidation and severance of actions, scope of and time limits for discovery, motions, prehearing preparations and submissions, conduct and timing of hearings, evidence, use of written testimony, stays of administrative orders pending appeals, collateral attacks on administrative proceedings, conflicts of interest, sanctions, suspension and disbarment, ex parte communications, and miscellaneous provisions including ones concerning the maintenance of the administrative record, filing and service of papers, construction of time limits, and transition rules. Additionally, sections that are neither new nor substantially revised often contain some language changes in order to enhance clarity. The purpose of the provisions proposed herein is to secure a just and orderly determination of administrative proceedings before the FDIC.
DATES: Comments should be received on or before April 25,1988. 
a d d r e s s e s : Comments should be sent to Office of the Executive Secretary, 6th Floor, Federal Deposit Insurance Corporation, 55017th Street NW „ Washington, DC 20429, Attention: Margaret M. Olsen, Deputy Executive Secretary. Comments will be available for inspection and photocopying at that address.
FOR FURTHER INFORMATION CONTACT:John V. Thomas, Senior Attorney, Open Bank and Corporate Litigation Section, telephone 202/898-7275, Federal Deposit Insurance Corporation, 55017th Street

NW „ Washington, DC 20429; or Christine C. A . Tullio, Senior Regional Attorney, Regional and Corporate Affairs Branch, telephone 312/207-0495, Federal Deposit Insurance Corporation, 30 South Wacker Drive, Suite 3300, Chicago, Illinois 60606.
SUPPLEMENTARY INFORMATION: This notice of proposed rulemaking revises 12 CFR Part 308—R u les o f Practice and  
Procedures (“Part 308”)—which governs the FDIC’s administrative proceedings. Subpart A —Definitions and General Provisions—applies to formal and certain informal administrative proceedings. Subpart B—R u les o f 
Practice—applies to formal administrative proceedings. Subparts C through M provide rules applicable only to cases involving the indicated, specific statutory provisions.I. General Propose of the RevisionsExisting Part 308 was largely written in the late 1970s. At that time the FDIC brought relatively few administrative enforcement actions, and the cases that were brought were almost invariably settled. In the intervening years the number of FDIC administrative enforcement proceedings has increased dramatically, and the FDIC now tries numerous proceedings each year. This increased experience has persuaded us that existing Part 308 is inadequate to deal with the volume and nature of current FDIC administrative enforcement proceedings.The most substantive of the proposed revisions flow from one, or more, of the following problems. First, a disproportionate number of cases take far longer than they should to come to hearing. Second, pre-hearing practices and rulings vary widely among administrative law judges handling FDIC proceedings. And third, many Respondents and/or Respondents’ counsel do not consistently abide by orders of the administrative law judges and/or the provisions of Part 308.To alleviate these problems, revised Part 308, principally subpart B, spells out in considerable detail what each party may and must do to prepare a proceeding for hearing, and when those acts must be done. These provisions should move cases forward to a relatively early hearing (generally 90 to 120 days after the proceeding is commenced); eliminate the need to go to the administrative law judge on a number of issues that are not resolved in existing Part 308; give considerable guidance to administrative law judges hearing the issues that still require litigation; and reduce the ambiguities and gaps that are often used as excuses

for failures to comply with orders and regulations. Failures to comply should be further reduced by the introduction of a good faith pleading requirement and the availability of sanctions and, in extreme cases, suspension or disbarment from practicing before the FDIC.The bulk of the substantive revisions are found in subpart B, which has been largely rewritten. Subparts A  and K also contain considerable substantive revisions. The changes in other subparts are largely, but not exclusively, made to conform those subparts to the general provisions of subpart B or to resolve ambiguities in the existing language.Summarized and discussed below, on a section-by-section basis, are the most important revisions of Part 308. Given the extent of the revisions, little purpose would be served by pointing out in the text that the language in almost every important provision in Subparts A, B, and K is either new to Part 308 or revises the existing language.Finally, we note that while several of the concepts, and most of the language, in revised Part 308 is new to the part, those concepts, and much of the language, are not unique to revised Part 308. Rather, most have their origins in the Federal Rules of Civil Procedure, other agencies’ regulations, and, to a lesser degree, in standing pretrial orders and practices of various United States district court judges and administrative law judges and in the Federal Rules of Evidence.II. Section-by-Section Summary and Discussion
A . Subpart A —Definitions A nd General 
Provisions {§§ 308.01-308.03)Section 308.01, “Definitions,” leaves unchanged the terms “FDIC,” “foreign bank,” “insured bank,” “ insured branch,” and “official.” Some definitions which applied to only discrete portions of Part 308 were either broadened to apply to all of Part 308 or were moved to the subpart to which the definition was applicable. An example of the former is the term “person;” an example of the latter is “ex parte communication.”Several definitions were deleted because changes in the regulation made them unnecessary. More specifically, changes in Subpart K eliminate the need to define “presiding officer” and “proceeding pursuant to section 10(c).” The terms “bank” and “officer” have been deleted because there seemed no reason to define them in light of the other definitions. Finally, definitions which are completely new or have been changed are the terms “Act,” “Board’s



Federal Register / V ol.designee” (which is broken out from the term “Board of Directors” ), “Executive S e c r e ta r y ”  (which is expanded to in c lu d e  his or her designee), the term “Notice” (which is defined to include the entire document issued by the Board of D ire c to r s  or its designee to commence an administrative proceeding), and the term “Respondent” (which is defined for the fir s t  time in the proposed regulation).Section 308.02, ‘‘Rules of Construction,” has been expanded to m ake clear that any use of masculine, feminine, or neuter genders should be read as encompassing all three. Further, b e c a u s e  subpart B of Part 308 allows for non-attorney representation under ce rta in  circumstances, the Rules of Construction have been expanded to c la r ify  that any use of the term " a tto r n e y ”  or "counsel” shall be read to in c lu d e  non-attorney representatives. A n d , the rules of construction explicitly state that any action required to be taken  by a party to a proceeding may be taken  by that party’s attorney or nona tto rn e y  representative.Section 308.03, “Transition Rules,” is w ritten  to avoid confusion concerning w hen to apply existing Part 308 and w hen to apply revised Part 308.H o w e v e r , because revised Part 308 p ro v id e s  resolutions to many questions which are not specifically addressed in e x istin g  Part 308, § 308.03 suggests that re v ise d  Part 308 may under appropriate circumstances be used for guidance in ca se s governed by existing Part 308.
B. Subpart B—Rules o f Practice 
(§§308.04-308.50)1. General Provisions (§§ 308.04-308.19)Asset forth in § 308.04, "Scope,” the rules of practice set forth in subpart B are to  be followed in. hearings on the record  pursuant to the provisions of the Federal Deposit Insurance Act, unless otherwise specified in subparts C th rough L. Paragraphs (a) through (g) of § 308.04 list specific provisions of the Federal Deposit Insurance Act, and other applicable law, to which subpart B p e rta in s .Section 308.05, “Authority of Board end Executive Secretary,” makes explicit that the Board may perform, direct performance of, or waive performance of any act which could otherwise be done or ordered by the Executive Secretary or an administrative law judge. Additionally, the section spells out that the Executive Secretary may act with the same authority as an administrative law judge when no judge has been given jurisdiction over a proceeding. The exception to this provision is that the Executive Secretary may not hear a case

53, N o. 36 / W ednesday, February 24, 1988 / Proposed Rules 5393on its merits or make a recommended decision to the Board. At the same time, § 308.21(d) makes clear that a default order may be entered by the Executive Secretary.In accordance with § 308.06, “Appointment of Administrative Law Judges," a hearing which falls under the scope of subpart B will be held before an administrative law judge appointed by the United States Office of Personnel Management. The Executive Secretary shall make the request for an administrative law judge to the United States Office of Personnel Management, and shall advise the parties in writing that a judge has been appointed.Section 308.07, “Powers of Administrative Law Judges,” corresponds to § 308.07(b) of existing Part 308. Section 308.07(b) of the new regulation spells out that the administrative law judge obtains jurisdiction over a proceeding upon appointment and retains that jurisdiction until a recommended decision is rendered, assuming the administrative law judge has not resigned or been removed. If a matter is remanded by the Board, the administrative law judge regains jurisdiction over the proceeding.Section 308.07(b)(7) of the amended regulation clarifies § 308.08(b)(9) of the existing regulation by stating that the administrative law judge has the power to deny dispositive motions such as motions for summary judgment and motions to dismiss, but may only recommend to the Board a decision granting a dispositive motion.Section 308.08, “Appearance Before the FDIC,” has undergone several changes from the previous provision at § 308.04. First, any appearance by an attorney, or a duly authorized official of a corporation, government unit, or partnership is subject to the conditions § 308.47, “Conflict of Interest,” and the limitations of § 308.50, “Suspension and Disbarment.” Section 308.08(c) also allows for representation of non-parties and provides that a non-party may be represented by any person qualified to represent a part before the FDIC.The concept presented in § 308.09, "Short and Plain Statement Required,” is reduced to writing for the first time in Part 308. As the title suggests, any presentation of record must contain a short and plain statement of the claim or position being advanced, the factual and legal basis for the position, the relief requested, and the basis for granting such relief.Rule 11 of the Federal Rules of Civil Procedure is the basis for § 308.10,"Good Faith Certification.” The general requirement of § 308.10(a) is that every

written presentation made by a party after the issuance of the Notice must be signed by that party or his or her attorney, as set out in § 308.10(b). A  signature on a post-Notice written presentation constitutes a certification that the attorney or party has read the written presentation, that the presentation is well-grounded in fact and is warranted by existing law or a good faith argument for extending or modifying existing law, and is not interposed for any improper purpose to the best of that attorney’s or party’s knowledge, information; and belief formed after reasonable inquiry. Failure to sign a written presentation results in it being stricken from the record unless it is signed promptly after the signature omission is called to the attention of the attorney or party. Paragraph (c) of section 308.10 provides that the making of an oral motion or argument constitutes the same certification as the signing of a written presentation.Finally, § 308.10(d) notes the authority to impose sanctions authorized in § § 308.49 and 308.50 upon the attorney, the represented party, or both for violation of the good faith certification requirements.Housekeeping matters concerning maintenance of the record and filing of papers are covered in § § 308.11 and 308.12, respectively. Section 308.11, “Maintenance of the Record,” states that the Executive Secretary shall maintain the official record for all proceeddings until such time as an administrative law judge is appointed. Section 308.12,"Filing Papers,” provides that the original and one copy of all papers required to be filed under subpart B shall be filed with the Executive Secretary. Certain exceptions apply, including pre-marked proposed exhibits, transcripts, and hearing exhibits which must be filed with the administrative law judge and need not be filed by the parties with the Executive Secretary.Section 308.13, “Service of Papers,” provides that the Executive Secretary, or such other person as the Board’s designee may cause to make service, shall serve all papers required to be served by the Board or its designee. Any papers filed in accordance with subpart B shall be served upon the attorneys of record for all represented parties to the proceeding and upon all unrepresented parties. Service by the Executive Secretary, a person assigned by the Board’s designee, or a party to the proceeding is to be accomplished in the manner set forth in § 308.13(a). Service of subpoenas may be accomplished in any manner set out in § 308.13(c).
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Section 308.14, “Construction of Time Limits,” sets forth the general rule in computing time periods prescribed in Subpart B. The date of the act or event of the default from which the time period begins to run is not to be included in the computation, but the last day is to be included. If the last day falls on a Saturday, Sunday, or Federal holiday, the last day of the designated time period becomes the next day that is not a Saturday, Sunday, or federal holiday. Intervening Saturdays,Sundays, and Federal holidays are not included in the computation of the designated period if the time period involved is ten days or less.Because Subpart B is intended to bring cases to a hearing on an orderly and prompt basis, the schedules mandated by Subpart B, particularly the prehearing schedules, are compressed. With these concerns in mind, §308.14(b) provides that when papers are to be served or filed by a fixed or determinable date, all parties and the administrative law judge shall be served by that date. To accomplish timely service, the serving party must make personal service on or before the due date; deliver the papers to a reliable commercial service or to the U.S. Post Office for Express Mail delivery sufficiently in advance of the due date so that the papers are scheduled to be delivered not later than the due date; or mail by first class, registered, or certified mail. If the serving party chooses to use first class, registered, or certified mail, the papers must be mailed not less than three calendar days before the due date.Section 308.15, “Time Limits,” provides that the administrative law judge, for good cause shown, may fix or change the time when an action shall be taken and fix or change the place for a hearing to commence or continue. Extensions of time normally require a decision by the administrative law judge that there is good cause for the extension. However, a finding of good cause need not be made where the parties agree to certain extensions of not more than five days.Section 308.15(c) sets forth the course of action to be followed when a bilateral settlement agreement has been agreed to by a Respondent and FDIC enforcement counsel, but is awaiting a final decision by the FCIC. In such instances, at the request of either signing party, the proceedings are to be stayed as to any settling Respondent pending a final FDIC decision on whether to accept the settlement. A bilateral settlement agreement between a Respondent and the FDIC shall not be

a basis for delaying the proceeding as to any non-settling Respondent, unless such other Respondent and the FDIC agree to a delay, and the delay is approved by the administrative law judge. Should the FDIC determine to reject a bilateral settlement proposal, the proceeding shall resume at the point it had reached when it was interrupted due to the settlement proposal.Section 308.16, “Witness Fees and Expenses,” provides that subpoenaed witnesses shall be paid the same fees as are paid in the United States district courts, with the exception of parties subpoenaed under discovery subpoenas pursuant to § 308.27. Such parties are not entitled to receive fees. Section 308.16 also makes clear that the FDIC shall not be required to pay any fees or expenses of a witness it does not subpoena.Unilateral settlement offers to the Board are covered by § 308.17. Any Respondent may, at any time, without prejudice to the rights of any party, submit a unilateral settlement proposal to the Executive Secretary for consideration by the Board or its designee. However, such a submission does not provide a basis for adjourning or delaying any portion of a proceeding, nor is it admissible into evidence over the objection of any party.Section 308.18 addresses confidentiality issues that arise in proceedings under subpart B. Hearings under Subpart B will ordinarily be private unless the Board or its designee determines, after considering the views of the Respondent, that a public hearing is necessary to protect the public interest. No Respondent shall disclose or use any information which is not publicly available and which was obtained through discovery or at a hearing for any purpose other than litigation of the proceeding, including any appeal of the proceeding. If an FDIC proceeding or other order has been appealed to, or otherwise brought before, any court of the United States,§ 308.18 is not to be read as limiting public access to any record, papers filed, or evidence presented in the court proceeding. Finally, § 308.19 spells out that nothing contained in subpart B shall be construed to limit the right of the FDIC to conduct examinations or visitations of any insured bank, or the right of the FDIC to conduct any form of investigation authorized by law.2. Pleadings and Parties (§§ 308.20- 308.24)A  meaningful discussion of the pleadings and parties section of subpart B is most easily accomplished by beginning with a brief discussion of

§ 308.34, “Hearings." The overall structure of this portion of subpart B is premised on hearings commencing approximately 90 days after the Respondent’s receipt of the Notice. This period may be extended for up to 30 days upon a finding by the administrative law judge that there is good cause for a continuance. A  hearing is not to be continued to a date more than 120 days after receipt of the Notice unless one of five findings is made on the record. See § 308.34(a)(l)(i)-(v). The general 90-day rule is not applicable to hearings held under 12 U.S.C. 1818(b) and 1818(e) if any party objects to continuing the hearing beyond the 60- day period provided in those sections, unless the administrative law judge makes a determination that holding a hearing within 60 days is impractical, would materially and unfairly prejudice one or more parties, or otherwise would be unjust. Because the FDIC has found that scheduling a formal hearing within 60 days after the proceeding is commenced tends to result in numerous practical problems, § 308.34(a)(2) allows the parties to an action under 12 U.S.C. 1818(b) or 1818(e) to extend the 60-day period to the general 90 to 120 day schedule without seeking approval from the administrative law judge.For purposes of illustration, we assume in the following discussion that the hearing will be held 90 days after service of the Notice.1Section 308.20, “The Notice,” provides that the 90-day time period begins running when the Notice is served. As provided in § 308.01(j), the Notice includes the entire document issued by the Board of Directors or its designee and served upon the party, which initiates the proceeding conducted under Part 308. In addition to giving notice of the basic facts and law upon which action is proposed to be taken, the Notice is to include a prayer for relief and/or a proposed order.The Notice, among other things, advises the Respondent that an answer must be filed within 20 days after service of the Notice as required by § 308.21. In actions involving civil money penalties under 12 U.S.C. 1818(i) and 1828(j), and in a denial of a change in bank control under 12 U.S.C. 1817(j)(4), the Notice advises the Respondent that a request for a hearing must also be filed. The extension of time from 10 to 20 days for filing a request for a hearing in actions under 12 U.S.C.
1 If the hearing is scheduled to be held within 60 

days after service of the Notice, all time periods 
beginning with the pre-trial exchange of proposals 
and drafts are reduced by 30 days.



Federal Register / V ol. 53, N o. 36 / W ednesday, February 24, 1988 / Proposed Rules 53951818(i) and 1828(j) was made in order to reduce confusion that has arisen because of the difference in when the request for a hearing, and the answer, are now due in such cases.In addition to setting forth the time period in which to file an answer (paragraph (a)) and the requirements of the answer (paragraph (b)), § 308.21, “Answer,” sets forth the effect of admitting allegations (paragraph (c)}. When the respondent’s answer admits the allegations of fact, the first portion of paragraph (c) limits any hearing to the issue of relief. The second portion of paragraph (c) provides that where the Respondent’s answer admits the allegations of fact and does not contest the relief requested, the administrative law judge is to certify the record to the Executive Secretary who shall have authority to enter an order granting the relief sought by the Notice.Section 308.21(d) provides that failure of a Respondent to file an answer within 20 days of receipt of the Notice is deemed to be a waiver of the right to appear and a consent to the entry of an order granting the relief south by the Notice. Section 308.20 provides that a Notice of Disapproval of a change in bank control under section 7(j) of the Act, as well as a Notice of Assessment of Civil Money Penalties under sections 8(i) and 18(j) of the Act, requires that both a request for a hearing and an answer be filed. Unless both a request for a hearing and an answer are filed, said Notices automatically become final and unappealable, pursuant to §§ 308.21(d)(1). In all other proceedings governed by subpart B, the Executive Secretary, upon the written request of FDIC enforcement counsel, may enter a default order when a Respondent has failed to timely file an answer.Occasionally it is necessary for a Notice or answer to be amended or supplemented. Section 308.22(a), "Amended Pleadings,” allows for the Notice or answer to be amended or supplemented upon good cause shown, and by leave of the administrative law judge. In the case of an amended Notice, the Respondent must answer in the time remaining for Respondent’s answer to the original Notice or within 10 days after service of the amended Notice, whichever is later.( As provided in § 308.22(b), Amendments to Conform to the Evidence,” amendments to the Notice and answer are not required when issues not raised by the Notice or answer are tried by express or implied consent of the parties. If, at the hearing, evidence is objected to on the ground that it is not within the issues raised by the Notice or answer, the administrative

law judge has the dircretion to allow the Notice or answer to be amended when the presentation of the merits of the case will be served and the administrative law judge is convinced that the admission of such evidence would not unfairly prejudice the objecting party’s action dr defense. The administrative law judge may grant a continuance, if justice requires, to enable the objecting party to meet such evidence.Section 308.23, “Intervention; Persons Having Official Interest,” gives the administrative law judge discretion to allow a person to intervene for limited or all purposes. Section 308.23(a) sets forth a three-pronged test that must be met before a person may be allowed to intervene. An intervenor is not allowed to appear through any attorney or law firm representing any Respondent in the action.Section 308.23(b) acknowledges that a person may have an official interest in a proceeding without the necessity of becoming an intervenor. Examples of persons who may have an official interest are the bank, when not a Respondent or intervenor, other federal banking regulators, appropriate state banking agencies, and other interested governmental agencies. Persons having an official interest may, at the discretion of the administrative law judge, attend the hearing, be served with papers, and submit amicus curiae briefs within the same time periods as the parties.Section 308.24, “Consolidation and Severance of Actions,” addresses circumstances that arise both when more than one action is taken against a Respondent (paragraph (a)(1)) and when similar actions are brought against several Respondents (paragraph (a)(2)). In such situations, consolidation generally should take place unless it would cause unreasonable delay or injustice.Section 308.24(b) provides that a proceeding involving two or more Respondents may be served on the motion of any party or on the administrative law judge’s own motion. Severance may be appropriate if the proceeding against one or more Respondents is being stayed, if severance would promote the prompt resolution of the proceeding, or if severance is otherwise required to prevent injustice.3. Discovery (§§ 308.25-308.29)Section 308.25 provides for limited discovery. Paragraph (a) states that discovery may be obtained only through production of documents, and through no other means. Relevant documents may be obtained in discovery, as well as documents that may be inadmissible at

the hearing but which appear reasonably calculated to lead to the discovery of admissible evidence. See § 308.25(b). However, as provided in § 308.25(c), privileged documents are not discoverable.Section 308.26, "Time Limits for Discovery,” provides that all initial requests for discovery must be made within 30 days after the Respondent receives the Notice. An exception to the 30-day period is made in § 308.26(a)(2) for “follow up” discovery requests; that is, if a discovery request is based upon or otherwise follows up on an earlier discovery response, a follow up request may be served within ten days after service of the response upon which it is based. If an extension is granted to permit a Respondent to file a late answer, FDIC enforcement counsel are given ten days following the late answer to serve discovery requests on that party. The time to file discovery requests is similarly extended until ten days after the answer is filed if the FDIC amends the Notice and an answer is required.The procedure to be used for document discovery from parties is described in § 308.27. It is basically a “notice” procedure similar to that used under the Federal Rules of Civil Procedure. It is a departure from the procedure found in the present regulations which requires a party seeking documents from another party to file with the administrative law judge an application for a subpoena. Under § 308.27 of the proposed regulations, any party may serve on any other party a request to produce documents.Unless the parties agree to other arrangements, the party to whom a document request is made shall bear the cost of copying documents if they are asked to copy no more than 250 pages. If more than 250 pages of copying is requested, the cost of copying (at $.20 per page) and shipping shall be borne by the requesting party. See  § 308.27(b). Certain updating of responses to discovery requests is required by § 308.27(c).Section 308.27(d) sets forth procedures to be followed when the party upon whom a document request is served objects to any portion, or all, of the document request. Section 308.27(d)(4) provides that a general objection to all or virtually all of a document request shall, unless there is substantial justification for such a general objection, be stricken. Paragraph (f) sets forth the procedure and timetable to be followed in discovery disputes, including moving for an order or subpoena requiring production. Paragraph (g) provides for



5398 Federal Register / V ol. 53, No. 36 / W ednesday, February 24, 1888 / Proposed Rules
discovery conferences to resolve discovery disputes. Finally, § 308.27(i) reiterates the authority of an appropriate United States district court, pursuant to 12 U.S.C. 1818(n), to issue an order requiring compliance with a subpoena issued by an administrative law judge.Obtaining documents from a non- party continues to require a document subpoena. Section 308.28 provides for the issuance of a third-party document subpoena by the administrative law judge, upon receipt of an application containing a brief statement of the reasons for its issuance. This procedure is similar to that outlined in section 308.08 of the present regulations. If compliance with a subpoena is ordered by the administrative law judge, but refused, the subpoenaing party may apply to the appropriate United States district court for an order compelling compliance.Section 308.29, “Depositions of Witnesses Unavailable for Hearing,” states that the administrative law judge may issue a subpoena requiring the attendance of a witness at a deposition only upon a showing by the requesting party that the witness will be unavailable for the hearing, that the witness's unavailability was not caused by the subpoenaing party, that the witness’s testimony will be material, and that taking the deposition will not result in an undue burden or delay. In the event of noncompliance, the subpoenaing party or other aggrieved party may apply to an appropriate United States district court for an order requiring compliance.4. Motions (§§ 308.30-308.31)Section 308.30 applies to all motions except discovery motions. Unless made during a pre-trial conference or a hearing, applications for orders must be written motion, and must be accompanied by a statement of the relief or order sought. A  period of 10 days is allowed for filing a written response, including a proposed order. If a written response to a motion is filed and ic raises new issues or arguments, the moving party has 5 days in which to reply, with such reply limited to the new issues or arguments raised in the response.Section 308.30(d) requires that a good faith attempt to resolve disputes must be made before a motion may be filed under this section. Counsel for the moving party (or the moving party, if not represented by cousel) must certify that he or she has met in person or by "  telephone with opposing counsel in an effort to resolve the dispute (or that opposing counsel refused to discuss the

matter) before a motion may be filed. However, this good faith requirement does not apply to motions that would substantially dispose of the case, such as motions for summary judgment or motions to dismiss.The ruling of an adminstrative law judge on a motion may not be appealed to the Board prior to the Board's consideration of the administrative law judge’s recommended decision on the entire case, unless the Board grants special permission to appeal, pursuant to § 308.31, “Interlocutory Appeals to the Board.” In addition to setting forth the procedure to be followed in an interlocutory appeal, § 308.31(c) makes clear that such an appeal shall not stay the proceedings before the administrative law judge. However, the administrative law judge or the Board may grant a stay upon a showing that the aggrieved party has a substantial likelihood of success on the merits and that hardship or injustice will result if a stay is not granted.5. Prehearing Procedures and Conferences (§§308.32-308-33)“Prehearing Procedures and Conferences,” including section 308.32, “General Procedures,” and § 308.33, “Prehearing Submissions and Conference,” are intended to: provide continuous control over an action so that the action will not become protracted, discourage wasteful pretrial activities, result in orderly and expeditious preparation of a case for a hearing, avoid unnecessarily lengthy hearings, and assure that a party who complies with the requirements of subpart B and with the orders of the administrative law judge will not be unfairly prejudiced by the failure of any other party to comply with such regulations and orders.The hearing date establishes the timeframe for making prehearing submissions and taking other prehearing actions as required or allowed by - § 308.33. The date of the hearing will ordinarily be 90 days after receipt of the Notice, except in proceedings under 12 U .S.C. 1818(b) and 1818(e) where the 60- day period has not been waived or extended pursuant to § 308.34(a)(2).Section 308.33 governs prehearing submissions and conferences. Section(b) provides that not less than twenty- five days before the hearing date, each party shall serve on every other party a proposed statement of the issues, proposed stipulations, proposed trial exhibits, and a proposed witness list, including a short summary of the expected testimony of each witness. Counsel for all parties and any unrepresented parties shall then meet

and attempt to agree upon a joint statement of the issues, stipulations, and admissibility of proposed trial exhibits (or a stipulation that proposed trial exhibits are authentic). This meeting must be held sufficiently in advance of the fifteenth day before the hearing so that on the fifteenth day before the hearing the parties can file with the administrative law judge a joint statement of the issues for hearing and stipulations. If a single statement of the issues cannot be agreed upon, each party shall file its own statement of issues. Further, on the fifteenth day before the hearing, each party shall file its pre-marked trial exhibits, together with any stipulations concerning their admissibility or authenticity, and that party’s witness list. Pre-hearing briefs may also be filed by any party on the fifteenth day before the hearing is to begin.Section 308.33(e) expressly authorizes a final prehearing conference to be held close to the time of the hearing. If a conference is called in accordance with § 308.33(e), such conference shall be attended by at least one of the attorneys wrho will conduct the trial for each of the parties and by any unrepresented parties. By dictation on the record at the conference, or by written memorandum or order within a reasonable time following the conclusion of the conference, the administrative law judge shall set forth the agreements reached and determinations made at the pre- hearing conference.Section 308.33(f) sets forth limitations on any party who fails to exchange proposed exhibits or a witness list as required by section (b) or fails to file exhibits or a witness list as required by section (c). Such parties forfeit their right to introduce any exhibits and/or call any witness at the hearing during their case-in-chief. Failure to timely file a pre-hearing brief operates as a waiver of the right to file such a brief.Should any party fail to exchange or file documents required under sections(b) or (c), namely, exchanging and/or filing a proposed statement of the issues, proposed stipulations, proposed trial exhibits, and proposed witness lists, the administrative law judge or any other party may require that such party state in writing, within five days of receipt of the request, whether that party will appear at the hearing and litigate the case on the merits. Failure of the party to respond by filing a timely and express written statement that the party will appear at the hearing and litigate on the merits shall be deemed a waiver of that party’s right to a hearing, and a default order may be entered by the Executive



Federal Register / V ol. 53, N o. 36 / W ednesday, February 24, 1988 / Proposed Rules 5397Secretary. Finally, if any party fails to comply fully and in good faith with the requirements of section 308.33, the administrative law judge, on the motion of any party or on his or her own motion, may impose appropriate sanctions authorized in section 308.49, in addition to enforcing the specific limitations set forth in section 308.33.6. Hearings (§§308.34-308.38)As discussed above, § 308.34 sets out the time period for commencement of hearings under this part. Generally, hearings are to be commenced 90 days after service of the Notice. This time period may be extended if the administrative law judge makes a finding, on the record, that good cause is shown for continuing the matter. No hearing is to be continued to a date more than 120 days after service of the Notice except upon a finding, on the record, of impracticality, or a need to provide time to nbtain a final decision by the Board or its designee on whether to accept an agreed settlement offer (see § 308.15), a need to stay the proceeding pending a final Board decision on an interlocutory appeal (see § 308.31), that the ends of justice require a continuance, or that a delay to a date not more than 135 days after service of the Notice will resolve or alleviate a scheduling, or similar, problem.Actions under 12 U.S.C. 1818(b) and 1818(e) may not be continued beyond 60 days after service of the Notice over the objection of any party, unless the administrative law judge makes a finding on the record that commencing a hearing within this time period is impractical, would materially and unfairly prejudice one or more parties, or would otherwise be unjust.A party’s failure to appear at a hearing personally or by an authorized representative is deemed a waiver of the right to appear and results in the entry of an order of default, as provided in §308.21.Section 308.35, “Hearing Subpoenas,” provides that a party who intends to call a person as a witness may apply to the administrative law judge for a hearing subpoena requiring the witness to appear at the hearing. Objections may be made to the hearing subpoena either by the person named therein or by any Party. A hearing subpoena duces tecum addressed to a party shall not be issued by the administrative law judge unless he or she finds that either the subpoenaing party could not have reasonably anticipated the need for the subpoenaed documents during the discovery period (see § 308.26) or the subpoenaed documents were requested Previously be document request, and the

relevant portion of the document request was not quashed by the administrative law judge. The party obtaining the hearing subpoena is responsible for serving it on the witness.Section 308.36, “Conduct of Hearings,” authorizes the administrative law judge to exercise control over the hearing. As is true in the present regulations,§ 308.36 provides the general rule that FDIC enforcement counsel shall present their case-in-chief first. Additionally, at the beginning of the hearing, unless otherwise ordered by the administrative law judge, all stipulations of fact and law filed 15 days prior to the commencement of the hearing shall automatically be admitted into evidence. Documents, the admissibility of which has been previously stipulated to, shall also be automatically admitted into evidence.Section 308.36(c) is based on Rule 611 of the Federal Rules of Evidence. Like Rule 611, this section limits cross- examination under most circumstances to the subject matter of that witness’s direct examination and matters pertaining to the credibility of the witness. The administrative law judge may use his or her discretion to permit cross-examination into additional matters, but only under limited circumstances.Rebuttal evidence may be presented in accordance with § 308.36(d), but shall be limited to material new issues or to new evidence concerning material disputes. The parties’ presentation of rebuttal evidence shall be in the same order as their presentation of their cases-in-chief.Section 308.37, “Written Testimony in Lieu of Oral Hearing,” expressly authorizes hearings in which most, or all, of the direct testimony is present in written form. Section (a) parovides that absent objection by a party, the administrative law judge may order that the parties present their cases-in-chief and rebuttal in the form of exhibits and written statements sworn to by the witness offering the evidence. Any such order shall also allow any party to call hostile witnesses or adverse parties to testify orally and shall give all parties a right of oral cross-examination.Paragraph (c) of § 308.37 sets forth the limitations to be applied if a party fails to file written testimony. A  failure to file written testimony is deemed to be a waiver of that party’s right to present any evidence, except the testimony of a previously identified adverse party or hostile witness. A  party’s right of cross- examination or right to present rebuttal evidence (if not required to be submitted in written form) is not waived by that party’s failure to file written testimony.

Section 308.38, “Evidence,” provides that non-repetitive evidence is admissible in accordance with the Administrative Procedure Act and othe” applicable laws. Further, any evidence that would be admissible in a United States district court under the Federal Rules of Evidence is admissible in a proceeding under Subpart B.Generally, to be admissible, evidence must concern acts occurring prior to issuance of the Notice, except that in actions to terminate FDIC insurance under 12 U.S.C. 1818(a), evidence through the date of the hearing is admissible. In addition, prior to the commencement of the hearing, and upon a finding that the admission of evidence generally excluded by this section is necessary to avoid injustice, the administrative law judge may determine to admit post-Notice evidence. Any motion to set a cut-off time for evidence different from that provided in this section must be made by the date for filing or prehearing statements of issues.The rules of privilege applicable to discovery (see § 308.25) are applicable to hearings. Consistent with those rules, evidence which a party had previously withheld from discovery under a claim of privilege can be received at the hearing only upon a finding by the administrative law judge that the exclusion of such evidence would result in manifest injustice. The admission of such evidence may be conditioned on terms that the administrative law judge deems are just to all parties.Section 308.38(c) allows the administrative law judge to take official notice of any material fact which might be judicially noticed by a United States district court and any material information in the official public records of the FDIC. Upon timely request, the parties are afforded an opportunity to dispute any fact officially noticed or requested to be noticed under this seciton.Section 308.38(d) provides: (1) That a duplicate copy of a document is admissible to the same extent as the original, unless there is a genuine issue as to whether the copy, in some material respect, is not a true and legible copy of the original; (2) that FDIC examination and visitation reports are admissible with or without a sponsoring witness; and (3) that witnesses may use illustrative or summary charts,.exhibits, calendars, calculations, or outlines during their testimony, with the administrative law judge having discretion concerning the admission of such documents into evidence.Under § 308.38(e), if a witness who has been deposed under § 308.29 is
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unavailable to testify at the hearing, all or part of that witness’s deposition transcript, including exhibits, may be introduced into evidence. Generally, the deposition transcript is admissible to the same extent that the testimony would have been. If a witness refused to answer proper questions during the deposition, the administrative law judge may limit the admissibility of the deposition as justice requires. Only those portions of a deposition received in evidence at the hearing shall constitute a part of the record.Section 308.38(f) requires that objections to evidence be made timely and state the grounds relied upon.Debate concerning an objection is to be included in the transcript unless the administrative law judge, with the consent of the parties, orders otherwise, and rulings on objections are to be made on the record. Finally, failure to object is deemed a waiver of objection.Section 308.38(f)(2) provides that when an objection to a question or a line of questioning is sustained, the examining attorney may make a proffer on the record of what was expected to be proven by the testimony of the witness. This can be done either by representation of counsel or by interrogation of the witness. Further, the administrative law judge is required to retain rejected exhibits, marked for identification, and transmit them to the Executive Secretary pursuant to § 308.40.7. Post-Hearing Proceedings (§§39- 308.308.42)Section 308.39, “Post-Hearing Papers,” provides that within 30 days after the hearing transcript is delivered to all parties or is filed, whichever is earlier, each party who participated in the hearing shall file proposed findings of fact with specific page references to the record to support those proposed findings, proposed conclusions of law, and a proposed order. At that time, a post-hearing brief may also be filed by any party.A  reply brief may be filed within 15 days after the date that the proposed findings, conclusions, and orders are due. This brief is restricted to responding to new matters, issues, or arguments raised by another party. If a party failed to file proposed findings of fact, conclusions of law, and a posthearing brief, that party is not permitted to file a reply brief. Thus, while the filing of a post-hearing brief is optional, it is a condition of being permitted to file a reply brief..Section 308.40, “Recommended Decision and Filing of Record,” directs the administrative law judge to file with

the Executive Secretary the record of the proceeding within 45 days after the date for the parties’ filing of proposed findings, conclusions, and orders under § 308.39(a). The record of the proceeding shall include the administrative law judge’s recommended decision, findings of fact, conclusions of law, and proposed order, as well as all pre- hearing, hearing, and post-hearing exhibits, memoranda, motions, transcripts, and the like. If requested by any party, the hearing record shall also include any profferred evidence which was excluded. Upon filing with the Executive Secretary, the administrative law judge is to serve upon each party a copy of the recommended decision, findings of fact, conclusions of law, and proposed order.Section 308.41, “Exceptions to Recommended Decision,” states that a party to the proceeding may file with the Executive Secretary written exceptions to the administrative law judge’s decision, findings, conclusions, and proposed order, and a supporting brief, within twenty days after service of the administrative law judge’s decision. Exceptions may be taken to the administrative law judge’s failure to make any recommendation for relief, finding, or conclusion, to the admission or exclusion of evidence, and to any other ruling. Exceptions are to include page and paragraph references to the record, or legal citations, which support each exception. A  request for oral argument may also be filed. See § 308.43(a). Exceptions and briefs not filed within the 20-day time period will normally not be accepted. As provided in § 308.41(c), no replies to exceptions shall be filed unless the Board, on its own motion, requests them.Section 308.42, “Notice of Submision to the Board,” states that after the administrative law judge has filed the record of the proceeding with the Executive Secretary pursuant to § 308.40, and the time period for filing exceptions has expired, the Executive Secretary shall submit the official record of the action to the Board, and shall notify the parties of such submission.8. Board Action (§§308.43-308.44)Pursuant to § 308.43(a), the Board may, in its sole discretion, order oral argument on the findings, conclusions, and recommeded decision of the administrative law judge, or on any issue raised in the proceeding. Written requests for oral argument must be made within the time prescribed for filing exceptions under § 308.41. If the Board requires oral argument, it may set aside the notice of submission of the record.

Oral arguments shall be made before one or more members of the Board, and shall be recorded, as specified in § 308.43(b). Unless the Board orders otherwise, oral arguments will be limited to 40 minutes. The FDIC enforcement counsel will open oral argument and may reserve up to one- half of their time for reply.Section 308.44, “Decision by the Board,” provides that after the Executive Secretary has submitted the record of the proceeding to the Board, a decision is to be issued within 90 days. However, within this 90-day period the Board may remand the case to the administrative law judge. The provisions of § § 308.43 and 308.44 shall apply to the remanded proceedings, unless otherwise ordered by the Board or the administrative law judge. The 90- day period will begin anew when the record is resubmitted to the Board upon completion of the proceedings on remand. Further, if oral argument has been ordered, the Board shall issue a decision by the later of 30 days from the date of the oral argument or the expiration of the orignial 90-day period.Section 308.44 of the revised regulation is comparable to § 308.18(b) of the current regulation in providing that members of the FDIC staff who have not participated in the investigatory or prosecutorial functions, or in a factually related case, may adivse and assist the Board in its consideration of the case.Finally, § 308.44(c) provides that the Executive Secretary will serve copies of the Board’s decision and order on the parties and on the bank concerned. Copies will also be furnished to appropriate state or federal supervisory authorities.9. Stays (§§308.45-308.46)Section 308.45, “Stays Pending Appeal,” provides that commencement of proceedings for judical review of a decision and order of the Board shall not operate as a stay of the order, unless a stay is specifically ordered by the Board or by the court.Section 308.46, "Collateral Attacks on Administrative Proceedings,” provides that if an interlocutory appeal or collateral attack on an administrative proceeding governed by Subpart B is brought in any court, the challenged administrative proceeding is to continue without regard to the pendency of the court proceeding. Further, no default or other failure to act at the administrative level is to be excused based on the pendency of any such interlocutory appeal or collateral attack.



Register / V ol. 53, N o . 36 / W ednesday, February 24, 1988 / Proposed Rules 539910, Conflicts of Interest and Sanctions (§§ 308.47-308.50}Section 308.47 is new to revised Part 308 and addresses the recurisng problem of conflicts of interest. Paragraph (a) of § 308.47 states the general rule that no attorney, law firm, or other person acting in a representative capacity shall represent two or more persons when one or more of them is a party to a proceeding under Subpart B and there is a material and actual conflict of interest between or among the persons represented as to any matter relating directly or indirectly to the proceedings. Further, no attorney, law firm, or other person acting in a representative capacity may represent two or more parties to a proceeding under Subpart B, or a party and a bank to which notice of a Subpart B proceedings has been given, unless the attorney certifies in writing at the time of filing the notice of appearance required by § 308.08: (1)That the attorney has personally and fully discussed the possibility of conflicts of interest with each represented party or bank; (2) that each party or bank has advised the attorney that to its knowledge there is no existing or anticipated material conflict between its interest and the interest of others represented by the same attorney or law firm; and (3) that each party or bank waives any right it might otherwise have had during the course of the proceeding, including any appeal, to assert any known or non-material conflict of interest. These conditions precedent to an attorney’s or law firm’s multiple representation are set forth in § 308.47(b).Section 308.47(c) authorizes the administrative law judge, at any stage of a proceeding under Subpart B, to take measures to cure a conflict of interest, including issuance of an order to disqualify an individual or firm from representing one or more of the participants in a proceeding.Under the existing regulation, “ex parte communication” is defined in § 308.01(f), and the prohibition against, and sanctions based upon, such communications are set forth in * 39®;07(c). In the revised regulation, the definition, prohibitions, and sanctions are all located in § 308,48, “Ex Parte Communications.” Ex parte communications include any material communication, made orally or in Writing, which were neither on the r®cord nor on reasonable prior notice to all parties, between a party or other interested person and the administrative jaw judge, a member of the FDIC’s Board, or any person assisting the Board or Ine administrative law judge in

preparing a decision. Section 308.48(b) states that from the time the Notice is served, no pereson shall make or knowingly cause to be made an ex parte communication concerning the proceeding. Requests for status reports are not ex parte communications.Absent giving all parties notice and an opportunity to participate, the administrative law judge shall not consult with anyone within the FT)IC on any matter in issue, except that the administrative law judge may consult with the Office of the Executive Secretary concerning procedural matters. This limited exception to the general prohibition is made explicit in § 308.48(c).Section 308.48(d) sets forth the procedure to be followed when an ex parte communication nonetheless occurs. It provides that all such written communications, or, if the ex parte communication was oral, a memorandum setting forth the substance of the communication, shall be placed on the record of the proceeding and served on all parties.If the prohibition against ex parte communication in § 308.48 is knowingly violated by a party, such violation may be a ground for sanctions, including a decision adverse to the party, if justice and the policies of the Act would be served by such an action. Further, ex parte communications engaged in by an attorney may be sanctioned under § 308.50.Section 308.49, “Sanctions,” is included in revised subpart B to make clear that administrative law judges and the Board have authority to effectively deal with the significant problem of parties and their counsel failing to comply with the requirements of Part 308 and/or with orders. Under § 308.49(a), sanctions may be imposed when any counsel or party has acted in a manner contrary to any applicable statute, regulation, or order, and the party’s or counsel’s conduct is contemptuous or has materially injured or prejudiced some other party.Sanctions imposed in accordance with § 308.49(b) may include one or more of the following: (1) Issuing an order against the party; (2) striking any testimony, rejecting any documentary evidence offered, or striking papers filed by the party; (3) precluding the party from contesting specific issues; (4) precluding the party from challenging certain evidence offered by another party; (5) refusing a late filing or conditioning acceptance of a late filing on any terms that are just; and (6) assessing reasonable expenses, including attorney’s fees, incurred by the

other party as a result of the offending party’s improper action or inaction.Under § 308.49(c), dismissal of an action as a sanction for the failure to hold a hearing within the time period specified in Part 308 or based upon the failure of an administrative law judge to render a recommended decision within the time period specified in Part 308 may only be granted if the delay is solely the result of the conduct of the FDIC enforcement counsel, that conduct is unexcused, the moving Respondent took all reasonable steps to oppose and prevent the delay, the Respondent has been materially prejudiced or injured, and no lesser or different sanction is adequate.Paragraph (d) of § 308.49 sets out the general procedure for the imposition of sanctions. The administrative law judge may impose sanctions on his or her own motion or at the request of any party. Prior to their imposition, all sanctions, except the refusal to accept late papers, require notice to the parties and opportunity for counsel or the party against whom sanctions would be imposed to be heard. The form that the opportunity to be heard shall take is largely left to the discretion of the administrative law judge. For example, the opportunity to be heard may be limited to an oral response immediately after the violative action or inaction is noted by the administrative law judge. Requests for, and the imposition of, sanctions are to be treated for interlocutory review purposes in the same manner as any other ruling by the administrative law judge, i.e ., in accordance with § 308.31.Section 308.50, “Suspension and Disbarment,” is a considerable expansion of § 308.04(b) of the existing regulations, which authorizes summary suspension from practice in a particular FDIC matter based upon contemptuous conduct in that matter. Section 308.50 of the proposed regulations provides for mandatory and automatic suspension and disbarment of attorneys under certain circumstances and gives the Board discretion to suspend and disbar under other circumstances.Under § 308.50(a), the Board has the power to suspend or revoke an attorney’s privilege of practicing before the FDIC based not only on the Board finding that the attorney engaged in contemptuous conduct before the agency, but also upon a finding that the attorney does not possess the requisite qualifications to represent others, is seriously lacking in integrity or has engaged in material unethical or improper professional conduct, or has engaged in or aided another in engaging
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in a material and knowing violation of 
the Federal Deposit Insurance Act. The 
Board may suspend or revoke the 
privilege to practice before the FDIC on 
these grounds only after notice of and 
opportunity for a hearing.Once suspended or disbarred from practice before the FDIC by the Board pursuant to § 308.50(a), an attorney may not make an application for reinstatement for at least three years, and thereafter, may make a new request for reinstatement no sooner than one year after the attorney’s most recent reinstatement application. An attorney may be reinstated by the Board for good cause shown.Under § 308.50(b) an attorney is automatically suspended or disbarred if he or she is suspended or disbarred by any court of the United States or by the Office of the Comptroller of the Currency, the Federal Reserve Board, the Federal Home Loan Bank Board, the Securities and Exchange Commission, or the Commodity Futures Trading Commission. A  person who has within the past 10 years been convicted of a felony, or of a misdemeanor involving moral turpitude, is also automatically suspended from practicing before the FDIC.Reinstatement after a suspension or disbarment under § 308.50(b) may be made by the Executive Secretary if all grounds for suspension are subsequently removed by a reversal of the conviction or termination of the underlying suspension or disbarment. An application for reinstatement under § 308.50(b) on any other grounds may be filed at any time not less than one year after the applicant’s most recent application. Until the Board has reinstated the applicant for good cause shown, the suspension shall continue.An applicant for reinstatement under either the discretionary or mandatory suspension and disbarment provisions may, in the Board’s sole discretion, be afforded.a hearing. Hearings conducted pursuant to this sectioin shall be handled in the same manner as other hearings under this Subpart B, except that in proceedings to terminate an existing FDIC suspension or disbarment order, the person seeking the termination shall bear the burden of going forward with the application and with proof, and provided that the Board may limit any such hearings to written submissions.Finally, § 308.50(d) of the proposed regulations largely mirrors § 308.04(b) of the current regulation by providing that any attorney or representative found in contempt by the administrative law judge may be summarily suspended from participation in that proceeding.

C. Subparts C  through M
Subparts C  through M contain rules 

and procedures that govern specific 
types of formal and informal 
proceedings conducted by the FDIC. 
Generally, revisions made to these 
subparts are either clarifying in nature 
or were made to conform the subparts 
to, or avoid overlaps with, Subpart B.

1. Subpart C—Rules and Procedures 
Applicable to Proceedings Relating to 
Disapproval of Acquisition of Control (§§ 308.51-308.54)

New Subpart C  replaces old subpart I 
and governs proceedings in connection 
with the disapproval of a proposed 
acquisition of control of an insured 
nonmember bank. The changes made to 
Subpart C  generally were made to make 
this subpart consistent with revised 
Subpart B.Since new § 308.51 states that the rules and procedures of Subpart B shall apply to all proceedings under this subpart, the requirements contained in old § 308.77 have been dropped as being redundant. New § 308.53 is a combination of old § § 308.75 and 308.76. Section 308.53(b) is taken from old § 308.75(d). New § 308.54 replaces old § 308.76 and redesignates “exceptions” as “answer” in order to be consistent with the terminology used in Subpart B.

2. Subpart D—Rules and Procedures 
Applicable to Proceedings Relating to 
Assessments of Civil Penalties for 
Willful Violations of the Change in Bank 
Control Act (§§ 308.55-308.57)

New Subpart D replaces old subpart J 
and governs proceedings relating to 
assessments of civil penalties for willful 
violations of the Change in Bank Control 
Act. Redundant sections have been 
deleted (old §§ 308.80 and 308.81) and 
other sections (old § § 308.79 and 308.82) 
have been condensed into new section 308.56.3. Subpart E—Rules and Procedures Applicable to Proceedings for Involuntary Termination of Insured Status (§§ 308.58-308.63)

New Subpart E replaces old Subpart C  
and governs proceedings for the 
involuntary termination of insured 
status. A  major change from old Subpart 
C  is that the full APA  hearing procedure 
of Subpart B will no longer apply to 
proceedings for the termination of 
deposit insurance under section 8(p) of 
the Act, i.e., for failure to receive 
deposits. Under existing regulations, a 
bank is entitled to receive a full APA  
hearing prior to the termination of 
insured status. Section 8(p) of the Act 
does not require such a hearing process,

and the FDIC’s experience with section 8(p) terminations indicates that they can be properly handled using informal procedures.The structure of this subpart has been changed somewhat for clarification purposes. The existing provisions concerning grounds for termination under section 8(a) of the Act (old §§ 308.24.-308.26) have been consolidated into one section, i.e ., new § 308.54. Old §§ 308.27(b), 308.78 and 308.29 have been deleted since they reiterate provisions contained in new Subpart B.4. Subpart F—Rules and Procedures Applicable to Proceedings Relating to Cease-and-Desist Orders (§§ 308.64- 308.68)New Subpart F replaces old Subpart D and governs proceedings relating to cease-and-desist orders. The changes in Subpart F were made for purposes of clarity. The existing provisions regarding grounds for the issuance of a Notice (old §§ 308.33 and 308.38) have been consolidated into one section, i.e ., new § 308.65. Old §§ 308.35 and 308.36(a) have been deleted since the provisions contained in these sections are found in new Subpart B.5. Subpart G—Rules and Procedures Applicable to Proceedings Relating to Removal and Suspension Orders(§§ 308.69-308.73)New Subpart G  replaces old Subpart E and governs proceedings relating to removal, prohibition and suspension orders. A  new provision has been added to regularize the process by which a person removed or suspended from a bank under section 8(e) of the Act may, no less than three years after the entry of the original order, apply to have the order modified or terminated. With that exception, only minor changes have been made to Subpart G  in order to clarify these rules and procedures. Old § § 308.44-308.45, which pertain to temporary suspension orders, have been consolidated into one section, new § 308.73. Old § 308.42 has been deleted, since the provisions contained in that section are found in new Subpart B.6. Subpart H—Rules and Procedures Applicable to Proceedings Relating to Assessment and Collection of Civil Penalties for the Violation of Cease-and- Desist Orders and of Certain Federal Statutes (§§ 308.74-308.76)New Subpart H modifies old Subpart H and governs proceedings relating to assessment and collection of civil money penalties for the violation of cease-and-desist orders and of certain



Federal Register / V o l. 53, N o. 36 / W ednesday, February 24, 1988 / Proposed Rules 5401Federal statutes. Several sections of old Subpart H (old §§ 308.69-308.71) have been deleted as being redundant with provisions of Subpart B. Old § § 308.65- 308,67 have been deleted as being redundant in light of the modifications made to the new “Scope” section,§ 308.74.
7. Subpart I—Rules and Procedures for Imposition of Sanctions Upon Municipal Securities Dealers or Persons Associated with Them and Clearing Agencies or Transfer Agents (§§ 308.77- 
308.80)New Subpart I replaces old Subpart K and governs procedures for the imposition of sanctions upon municipal securities dealers or persons associated with them and clearing agencies or transfer agents. There have been minor modifications in structure (compare old § 308.85 with new § 308.78), and old §§ 308.87 and 308.88 have been deleted as being redundant with provisions in new Subpart B.8. Subpart J—Rules and Procedures Relating to Exemption Proceedings under Section 12(h) of the Securities Exchange Act of 1934 (§§ 308.81-308.86)N e w  Subpart J replaces old Subpart L and governs exemption proceedings under section 12(h) of the Securities E x c h a n g e  Act of 1934. There have been m inor structural changes in order to c la r ify  this subpart. It should be noted that under new § 308.85(b)(2), the p re sid in g  officer will now have the d is c re tio n  to order the swearing of any w itn e ss  in an exemption proceeding.9. Subpart K—Procedures Applicable to Investigations Pursuant to Section 10(c) of the Act (§§ 308.87-308.93)New Subpart K replaces old Subpart F and governs procedures applicable to investigations pursuant to section 10(c) of the Act. The changes noted below are designed to spell out the scope of the FDIC’s authority under 10(c) of the Act to conduct investigations of both open and failed insured banks, institutions making applications to become insured banks, and any other types of investigations. The changes also make more specific certain of the procedures to be used during such investigations.Section 308.87, “Scope,” has been revised to spell out that the FDIC’s investigatory power under section 10(c) of the Act extends to both open and failed insured banks.Under § 308.88, "Order to conduct investigation” , the Director of thè Division of Liquidation, or designee thereof, has been added to the list of People authorized to open 10(c) investigations. 1 he regulation also

provides that the General Counsel or designee, and either the Division of Bank Supervision or Division of Liquidation, must act together to open a 10(c) investigation under delegated authority. This section has been further modified to require that the order of investigation indicate the purpose of the investigation and that the persons who authorized the investigation terminate it upon completion.Consistent with the changes made in Subpart B regarding sanctions, § 308.89, “Powers of Person Conducting Investigation,” has been revised to spell out the Board’s authority to summarily suspend for contemptuous conduct any attorney representing a witness during the investigation. This section also has made explicit that the person conducting the investigation may obtain assistance from others both within and outside the FDIC.Section 308.91, “Rights of Witnesses” , has been revised to spell out that a witness is to be furnished with a copy of the order of investigation if the witness so requests. Consistent with the changes made in Subpart B regarding conflicts of interest and sanctions, authority is given to the person conducting the investigation to order compliance with the same conflict of interest provisions found in § 308.47(b) of Subpart B.Old § 308.51(d) has been deleted. Our experience is that rather than producing useful rebuttal information, as had been hoped, the primary products of this paragraph have been pointless delays and arguments. In short, this provision has proved to be confusing and unworkable, and has often resulted in considerable delays with little or no benefit to the decision-making process. The deletion of this provision, of course, does not preclude the person conducting the investigation from nonetheless using his or her discretion to seek out evidence or testimony rebutting or otherwise relating to any apparent wrongdoing.Section 308.93, “Transcripts.” Paragraph (b), concerning subscription by witness, is a new provision and was added in order to reduce challenges to the completeness or accuracy of deposition transcripts if the transcripts are used in subsequent proceedings.10. Subpart L—Procedures and Standards Applicable to Suspension, Removal, and Prohibition Where a Felony is Charged and Petitions for Reconsideration of Denial of Application under Section 19 of the Act (§§ 308.94-308.99)New Subpart L replaces old Subpart G  and governs proceedings for suspension, removal, and prohibition where a felony

is charged and proceedings for petitions for reconsideration of denials of applications under section 19 of the Act. In addition to minor structural changes made in this subpart, old § 308.50-308.61 have been consolidated into new § 308.97. Paragraph (b)(4) of § 308.97 has been added in order to make clear that there is no discovery in proceedings conducted under this subpart. Paragraph(b)(9) of § 308.97 is also new and was added to make the procedures under this subpart consistent with other proceedings in which a presiding officer makes recommended decisions to the Board.I I . Subpart M—Rules and Procedures Relating to the Recovery of Attorney Fees and Other Expenses (§§ 308.100- 308.114)New Subpart M modifies old Subpart M and governs proceedings relating to the recovery of attorney fees and other expenses under the Equal Access to Justice Act, 5 U.S.C. 504. The revisions to this subpart are minor. For example,§ § 308.101 and 308.102 were removed closer to the beginning of the subpart, and new § § 308.101, 308.102, 308.103(c), and 308.108 rearrange provisions found in existing sections of Subpart M (old §§ 308.104, 308.105, 308.97, and 308.102. Paragraph (c) of new § 308.102 is derived from old § 308.106, and new § 308.110 is derived from old § 308.106(b).The scope of subpart M, new § 308.100, has been changed to reflect amendments made by Congress when the Equal Access to Justice Act was reenacted in 1985, (See Pub. L. 99-80, 99 Stat. 183). The types of eligible applicants, new § 308.101(b), has also been modified for consistency with the 1985 amendments.
III. Regulatory FactorsPart 308 was selected for review under FDIC’s Regulation Review Program (see 50 F R 14247, April 11,1985). This revised Part 308 is a result of the review conducted.The collections of information imposed by this Part 308 are a consequence of and are related to the administrative enforcement actions and proceedings conducted by the FDIC against specific individuals or entities. According to the Paperwork Reduction Act (44 U .S.C. 3518(c)(l(B)), these collections are not subject to OMB review.In accordance with the Regulatory Flexibility Act (5 U .S.C. 605(b)) the Board of Directors hereby certifies that this revised Part 308 will not have a significant economic impact on a
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substantial number of small entities. The purpose of this revised regulation is to secure a just and orderly determination of administrative proceedings before the FDIC.
List of Subjects in 12 CFR Part 308Administrative practice and procedure, Claims, Courts, Equal access to justice, Lawyers, Penalties.For the reasons set out in the preamble, Title 12, Part 308 of the Code of Federal Regulations is proposed to be revised as follows:
PART 308—RULES OF PRACTICE AND 
PROCEDURES
Subpart A—Definitions and General
Provisions
Sec.
308.01 Definitions.
308.02 Rules of construction.
308.03 Transition rules.
Subpart B—Rules o f Practice
308.04 Scope.
308.05 Authority of Board and Executive 

Secretary.
308.06 Appointment of administrative law 

judges.
308.07 Powers of administrative law judges.
308.08 Appearance before the FDIC.
308.09 Short and plain statement required.
308.10 Good-faith certification.
308.11 Maintenance of the record.
308.12 Filing papers.
308.13 Service of papers.
308.14 Construction of time limits.
308.15 Time limits.
308.16 Witness fees and expenses.
308.17 Unilateral settlement offers to the Board.
308.18 Confidentiality.
308.19 FDIC’s right to conduct examinations is unaffected.
308.20 The Notice.
308.21 Answer.
308.22 Amending pleadings.
308.23 Intervention; persons having official interest.
308.24 Consolidation and severance of 

actions.
308.25 Scope of discovery.
308.26 Time limits for discovery.
308.27 Document discovery from parties.
308.28 Document subpoenas to nonparties.
308.29 Depositions of witnesses unavailable 

for hearing.
308.30 Motions.
308.31 Interlocutory appeals to the Board.
308.32 General procedures.
308.33 Prehearing submissions and 

conferences.
308.34 Hearings.
308.35 Hearing subpoenas.
308.36 Conduct of hearings.
308.37 Written testimony in lieu of oral 

hearing.
308.38 Evidence.
308.39 Post-hearing papers.
308.40 Recommended decision and filing of 

record.
308.41 Exceptions to recommended 

decision.

Sec.308.42 Notice of submission to the Board.308.43 Post-hearing oral argument before the Board.308.44 Decision by the Board.308.45 Stays pending appeal.308.46 Collateral attacks on administrative proceedings.308.47 Conflicts of interest.308.48 Ex parte communications.308.49 Sanctions.308.50 Suspension and disbarment.
Subpart C—Rules and Procedures 
Applicable to Proceedings Relating to  
Disapproval of Acquisition of Control308.51 Scope.308.52 Grounds for disapproval.308.53 Notice of disapproval.308.54 Answer to notice of disapproval.
Subpart D— Rules and Procedures 
Applicable to Proceedings Relating to  
Assessment o f Civil Money Penalties for 
Willful Violations of the Change in Bank 
Control Act308.55 Scope.308.56 Assessment of penalties.308.57 Collection of penalties.
Subpart E—Rules and Procedures 
Applicable to Proceedings for Involuntary 
Termination of Insured Status308.58 Scope.308.59 Grounds for termination of insurance.308.60 Order of correction.308.61 Notice of intent to terminate.308.62 Notice to depositors.308.63 Involuntary termination of insured status for failure to receive deposits.
Subpart F— Rules and Procedures 
Applicable to Proceedings Relating to  
Cease-and-Desist Orders308.64 Scope.308.65 Grounds for cease-and-desist orders.308.66 Notice to state supervisory authority.308.67 Effective date of order and service on bank.308.68 Temporary cease-and-desist order. 
Subpart G— Rules and Procedures 
Applicable to Proceedings Relating to  
Removal and Suspension Orders308.69 Scope.308.70 Grounds for removal or prohibition.308.71 Notice to state supervisory authority.308.72 Effective date of removal or prohibition order.308.73 Temporary suspension order.
Subpart H— Rules and Procedures 
Applicable to  Proceedings Relating to  
Assessment and Collection of Civil 
Penalties for the Violation o f Cease-and- 
Desist Orders and of Certain Federal 
Statutes308.74 Scope.308.75 Assessment of penalties.308.76 Effective date of, and payment under, an order to pay.
Subpart I— Rules and Procedures for 
Imposition of Sanctions Upon Municipal 
Securities Dealers or Persons Associated 
with Them and Clearing Agencies or 
Transfer Agents
308.77 Scope.

Sec.308.78 Grounds for imposition of sanctions.308.79 Notice to and consultation with Securities and Exchange Commission.308.80 Effective date of order imposing sanctions.
Subpart J— Rules and Procedures Relating 
to Exemption Proceedings Under Section 
12(h) of the Securities Exchange Act of 
1934308.81 Scope.308.82 Application for exemption.308.83 Newspaper notice.308.84 Notice of hearing.308.85 Hearing.308.86 Decision of Board.
Subpart K—Procedures Applicable to  
Investigations Pursuant to  Section 10(c) of 
the Act308.87 Scope.308.88 Conduct of investigation.308.89 Powers of person conducting investigation.308.90 Investigations of confidential.308.91 Rights of witnesses.308.92 Service of subpoena.308.93 Transcripts.
Subpart L— Procedures and Standards 
Applicable to Suspension, Removal, and 
Prohibition Where a Felony is Charged, and 
Petitions for Reconsideration of Denial of 
Applications Under Section 19 of the Act308.94 Scope.308.95 Relevant considerations.308.96 Notices of suspension, orders of removal or prohibition, and denial of applications.308.97 Appeals of orders and denials.308.98 Decision by Board.308.99 Reconsideration by Board.
Subpart M— Rules and Procedures Relating 
to Recovery of Attorney Fees and Other 
Expenses308.100 Scope.308.101 Filing, content, and service of documents.308.102 Responses to application.308.103 Eligibility of applicants.308.104 Prevailing party.308.105 Standards for awards.308.106 Measure of awards.308.107 Application for awards.308.108 Statement of net worth.308.109 Statement of fees and expenses.308.110 Settlement negotiations.308.111 Further proceedings.308.112 Recommended decision.308.113 Board action.308.114 Payment of awards.Authority: Sec. 2(9), Pub. L  No. 797,64 Stat. 881 (12 U .S.C. 1819); Sec. 18, Pub. L. No. 94-29, 89 Stat. 155 (15 U .S.C. 78w); sec. 801, Pub. L. 95-630, 92 Stat. 3641 (12 U .S.C. 1972); sec. 203* Pub. L. No. 96-481, 94 Stat. 2325 (5 U.S.C. 504).
Subpart A—Definitions and Générai
Provisions
§308.01 Definitions.For purposes of this Part 308, unless explicitly stated to the contrary:
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1811-31;(b) “Board of Directors” or “Board” means the Board of Directors of the Federal Deposit Insurance Corporation;(c) Board’s “designee” means officers or officials of the FDIC acting pursuant to authority delegated by the Board of Directors as provided in 12 CFR Part 303 or by specific resolution of the Board of Directors;(d) “Executive Secretary” means the Executive Secretary of the FDIC or his or her designee;(e) “FDIC” means the Federal Deposit Insurance Corporation;(f) “Foreign bank” means any company which engages in the business of banking and which is organized under the laws of a foreign country, a territory of the United States, Puerto Rico, Guam, American Samoa, the Northern Mariana Islands, or the Virgin Islands. “Foreign bank” includes, without limitation, foreign commercial banks, foreign merchant banks, and other institutions which engaged in usual banking activities in connection with the business of banking in the countries where such foreign institutions are organized or operating;(g) “Insured bank” means any bank or banking institution (including a savings bank and a foreign bank having an insured branch) any deposits of which are insured in accordance with the Act;(h) “Insured branch” means a branch of a foreign bank any deposits of which are insured in accordance with the Act;(i) “Insured nonmember bank” means any insured bank which is not a national bank, a District bank, a member of the Federal Reserve System, or a Federal savings bank;(j) “Notice” means the entire document issued by the Board of Directors or its designee which is servedupon a party and which initiates a p ro c e e d in g  conducted under this part. The N o t ic e  sets forth the charges, a sta te m e n t of facts underlying the ch a rg e s , and the proposed relief in c lu d in g  a proposed order, if any;(k) “Official” means any director, trustee, officer, employee, or agent of a b ank to which reference is being made, or a n y  other person participating in the co n d u ct of the affairs of a bank;(l) “Party” means, a person named or ad m itte d  as a party for some or allP urposes;(m) “Person” means an individual or a corporation, partnership, trust, • association, joint venture, pool, syndicate, sole proprietorship, unincorporated organization, agency, or any other entity; and

(n) “Respondent” means any person against whom the FDIC seeks relief in the Notice.
§ 308.02 Rules of construction.For purposes of this Part 308:(a) Any use of a term in the singular shall include the plural, and the plural shall include the singular, if such use would be appropriate;(b) Any use of a masculine, feminine, or neuter gender shall be read as encompassing all three, if such use would be appropriate;(c) Any use of the term “attorney” or “counsel” shall be read to include a non- attorney representative; and(d) Unless the context requires otherwise, a party’s attorney of record, if any, may, on behalf of that party, take any action required to be taken by the party.
§308.03 Transition rules.(a) G en eral rule. (1) This revised Part 308 shall be applicable to anyproceeding instituted after___________,1988, the effective date of this revised Part 308.(2) The preexisting provisions of Part 308 shall be applicable to anyproceeding instituted before__________i,1988, the effective date of this revised Part 308, unless the parties, with the consent of the administrative law judge, agree that this revised Part 308 shall apply to the proceeding.(b) G uidance p rovid ed  b y  revised  Part 
308. In those proceedings in which revised Part 308 is not applicable, the Executive Secretary, administrative law judge, and Board or its designee may, unless fairness requires otherwise, look to revised Part 308 for guidance to the extent that revised Part 308 is not inconsistent with the express provisions of the preexisting Part 308.
Subpart B—Rules of Practice
§308.04 Scope.Except as otherwise specified in Subparts C through I, this subpart B prescribes rules of practice and procedures to be followed in all hearings pursuant to the provisions of the Federal Deposit Insurance Act, and all other applicable law, pertaining to:(a) Disapproval of a proposed acquisition of control of an insured nonmember bank (see 12 U.S.C. 1817(j));(b) Assessment of civil money penalties based on violations of the Change in Bank Control Act (see 12 U.S.C. 1817(j)(16J);(c) Involuntary termination of the insured status of an insured bank (see 12 U.S.C. 1818(a));(d) Issuance of cease-and-desist orders against any insured nonmember

bank or its official (see 12 U.S.C. 1818(b));(e) Removal from office or prohibition from further participation in the conduct of the affairs of an insured nonmember bank (see 12 U.S.C. 1818(e) (1), (2), (3) and (5));(f) Assessment of civil money penalties against (1) an insured nonmember bank or its official for violation of a cease-and-desist order which has become final (see 12 U.S.C. 1818(i)(2)); or (2) an insured nonmember bank or its official for violation of (i) the provisions of sections 22(h), 23A, or 23B of the Federal Reserve Act (see 12 U.S.C. 375b, 371c, 371 c-1) or (ii) the provisions of section 106(b)2) of the Bank Holding Company Act Amendments of 1970 (see 12 U.S.C. 1972(2));(g) Imposition of sanctions upon (1) any municipal securities dealer for which the FDIC is the appropriate regulatory agency; (2) any person associated or seeking to become associated with such a municipal securities dealer; or (3) any clearing agency or transfer agent for which the - FDIC is the appropriate regulatory agency (except for hearings on postponement of registration by such clearing agency or transfer agent pending registration denial proceedings, and for hearings on suspension of registration by such clearing agency or transfer agent pending registration revocation proceedings) (see 15 U.S.C. 78o); and(h) Any other types of FDIC hearings which are required by statute to be held on the record, and as to which neither the applicable statute nor other FDIC regulations set forth the procedures to be used in conducting the required hearing on the record.
§ 308.05 Authority of Board and Executive 
Secretary.(a) The Board. (1) The Board may, at any time during the pendency of a proceeding, perform, direct the performance of, or waive performance of, any act which could be done or ordered by the Executive Secretary or the administrative law judge.(2) Nothing contained in Part 308 shall be construed to limit the power of the Board granted by applicable statutes or regulations.(b) The E xecu tive Secretary. When no administrative law judge has jurisdiction over a proceeding, the Executive Secretary may act in place of, and with the same authority as, an administrative law judge, except that the Executive Secretary may not hear a case on the merits or make a
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recommended decision on the merits to the Board.
§ 308.06 Appointment of administrative 
law judges.(a) Appointm ent. Unless otherwise directed by the Board, a hearing within the scope of this subpart shall be held before an administrative law judge appointed by the United States Office of Personnel Management.(b) Procedures. (1) The Executive Secretary may at any time after issuance of the Notice, and shall promptly after receipt of an answer, secure the appointment of an administrative law judge to hear the proceeding through the United States Office of Personnel Management.(2) The Executive Secretary shall advise the parties, in writing, that an administrative law judge has been appointed.(3) If, for any reason, an administrative law judge is unable to, or, for any reason, does not bring the proceeding on for hearing, render a recommended decision, or otherwise perform the duties of an administrative law judge as provided in this subpart, a successor administrative law judge may be requested and appointed. Such substitution shall not be a basis for delaying the proceeding, unless such delay is a practical necessity, or for reopening any matter previously decided, unless the ends of justice so require.
§ 308.07 Powers of administrative taw 
judges.(a) G en eral rule. The administrative law judge shall conduct all proceedings goverfted by this subpart B in accordance with the provisions of the Administrative Procedure Act (5 U .S.C. 554-557) and other applicable law. The administrative law judge shall conduct the hearing in a fair and impartial manner and shall avoid unnecessary delay in the disposition of proceedings.(b) Pow ers. The administrative law judge obtains jurisidiction over a proceeding upon appointment and retains that jurisdiction until such time as he or she submits a recommended decision to the Executive Secretary, resigns, or is removed or replaced. Further, the administrative law judge regains jurisdiction over a proceeding if the matter or any aspect thereof is remanded by the Board. In addition to all of the specific powers granted by applicable law and in this subpart B, the administrative law judge shall have all powers necessary to conduct the hearing including, without limitation, the power:(1) To administer oaths and affirmations;

(2) To issue subpoenas, subpoenas duces tecum, and protective orders and to revoke, quash, or modify any such subpoenas and orders;(3) To hold conferences for settlement, for simplification of issues, or for any other proper purpose;(4) To regulate the course of the hearing and the conduct of the parties and their counsel;(5) To receive relevant evidence and rule upon the admission of evidence and offers of proof;(6) To continue or adjourn a hearing from time to time and place to place, as permitted by law and this Subpart B;(7) To consider and rule upon procedural and other motions. The administrative law judge shall have the power to deny a motion for summary judgment, motion to dismiss, and any other dispositive motion properly brought before the administrative law judge; the administrative law judge may, however, only recommend to the Board a decision to grant a dispositive motion;(8) To reopen the hearing record at any time prior to the transmission of the recommended decision to the Executive Secretary and to call for the production of further evidence, to permit oral argument, and to permit the submission of briefs; and(9) To disqualify himself or herself upon motion made by a party or on his or her own motion.
§ 308.08 Appearance before the FDIC.(a) Q ualification . Subject to the conditions, limitations, and qualifications appearing in § § 308.47 and 308.50:(1) Any member in good standing of the bar of the highest court of any state, commonwealth, possession, territory, or the District of Columbia may represent others before the FDIC if such person is not currently suspended or disbarred from practice before the FDIC; and(2) A  member of a partnership may represent the partnership; a duly authorized officer of a corporation, trust, or association may represent the corporation, trust, or association; and an authorized officer or employee of any government unit, agency, or authority may represent that unit, agency, or authority, if such individual partner, officer, or employee is not currently suspended or disbarred from practice before the FDIC.(b) Authorization and n otice o f  
appearance. Any attorney or nonattorney representative representing any Respondent under paragraph (a) of this sections must file with the Executive Secretary, at or before the time that attorney or representative submits papers or otherwise appears on behalf

of a party before the FDIC, a Notice of Appearance that includes a written declaration of current qualification to represent that Respondent before the FDIC and a statement of authorization to represent each party he or she is authorized to represent. The Notice of Appearance shall be accompanied by the certification required under § 308.47(b), if applicable.(c) R epresentatives o f nonparties. A nonparty, who has a right to be represented in any deposition or other proceeding under this Subpart B, may be represented by any person qualified to represent a party before the FDIC. Anyone representing a nonparty in such a situation is not required to file a Notice of Appearance unless expressly ordered to do so, but any party or the administrative law judge may require that the attorney state either on the record or in writing the information required in a Notice of Appearance, and, no attorney who refuses to provide that information shall be allowed to represent any person in the proceeding.
§ 308.09 Short and plain statement 
required.Each pleading, motion, and other presentation of record shall consist of a short and plain statement of;(a) The claim or position being advanced;(b) The factual and legal bases for that claim or position; and(c) The relief requested and the basis for granting such relief.Subject to the requirements of § 308.10, bases for a claim or position may be set forth hypothetically or in the alternative and are not required to be consistent. Relief in the alternative, or several different types of relief, may be requested.
§ 308.10 Good faith certiftcatfon.(a) G en eral requirem ent. After the Board or its designee issues the Notice, every subsequent written presentation by a party represented by an attorney shall be signed by at least one attorney of record in his or her individual name and shall state that attorney’s address and telephone number. A  party who is not represented by an attorney shall sign his or her presentation of record and state his or her address and telephone number.(b) E ffect o f signature. (1) The signature of an attorney or party constitutes a certification that the attorney or party read the written presentation of record; that to the best of his or her knowledge, information, and belief formed after reasonable inquiry, the pleading, motion, or other



Federal Register / V ol. 53, No. 36 / W ednesday, February 24, 1988 / Proposed Rules 5405presentation of record is well grounded in fact and is warranted by existing law or a good faith argument for the extension, modification, or reversal of existing law; and that it is not interposed for any improper purpose, such as to harass or to cause unnecessary delay or needless increase in the cost of litigation.(2) If a written presentation of record is not signed, it shall be stricken unless it is signed promptly after the omission is called to the attention of the pleader or movant.(c) E ffect o f m aking o ra l m otion or 
argument. The act of making any oral motion or oral argument by any attorney or party constitutes a certification by him or her that to the best of his or her knowledge, information, and belief formed after reasonable inquiry, his or her statements are well grounded in fact and are warranted by existing law or a good-faith argument for the extension, modification, or reversal of existing law, and are not interposed for any improper purpose, such as to harass or to cause unnecessary delay or needless increase in the cost of litigation.(d) Sanctions fo r  violations. If a pleading, motion, or other presentation is made in violation of this section, on the motion of any party or on his or her own motion, the administrative law judge may impose upon the attorney, the represented party, or both, any appropriate sanction authorized in§§ 308.49 and 308.50.
§ 308.11 Maintenance of the record.(a) D uties o f the E xecu tive Secretary.(a) The Executive Secretary shall maintain the official record of all papers filed in each proceeding. For purposes of Subpart B, the official record shall not include settlement offers and related papers, Board resolutions, internal staff recommendations, and other deliberative-process memoranda.(2} Upon appointment of the administrative law judge, the Executive Secretary shall forward to the administrative law judge a copy of the then existing official record of the proceeding.(b) Certification o f record b y  
administrative law  judge. The administrative law judge shall transmit to the Executive Secretary a copy of the record of the proceeding upon transmittal of the recommended decision to the Executive Secretary Pursuant to § 308.40. The record shall be accompanied by a docket sheet of sunilar summary.
§ 308.12 Filing papers.(a) Filing with E xecu tive Secretary. Unless expressly provided to the

contrary, the original and one copy of all papers required by Subpart B to be filed or served shall be filed with the Executive Secretary, provided that premarked proposed exhibits, transcripts, and hearing exhibits shall be filed with the administrative law judge and need not be filed with the Executive Secretary. Filing with the Executive Secretary may be accomplished by regular mail postmarked on or before the due date or by any means authorized in § 308.14.(b) Filing with the adm inistrative law  
judge. During the period between the appointment of the administrative law judge and the transmittal of a recommended decision by the administrative law judge, one copy of all papers shall be filed with the administrative law judge. During such period, filing with the administrative law judge shall be made in conformity with the time limits and procedures set forth in § 308.14.(c) Form o f papers. All papers filed must set forth the name, address, and telephone number of the attorney or party making the filing and shall be accompanied by a certification setting forth when and how service has been made on all other parties. A ll papers filed must set forth on the first page the caption of the case, the FDIG docket number, the party filing the paper, and the nature or subject matter of the filing.
§ 308.13 Service of papers.(a) B y  the B oard or its designee. (1)All documents or papers required to be served by the Executive Secretary or by such other person as the Board’s designee may select. Service shall be made on a party by personal service, by delivery to an agent by delivery to a person of suitable age and discretion at the person’s residence, by registered or certified mail addressed to the party’s last known address, or in any other manner reasonably calculated to give actual notice.(2} As to a party who has appeared in a proceeding through an attorney of record, service upon that attorney by any means by which a party may be served, by commercial courier, or by first class or express mail shall constitute service on the party.(b) B y  the p arties. Except as otherwise expressly provided, a party filing papers in accordance with this subpart B shall serve them upon the attorneys of record of all other parties to the proceeding, or upon the other parties if they have no attorney of record.Service by a party may be accomplished in any manner in which the Board or its designee can serve an attorney of record

under die provisions of paragraph {a} of this section.(c) Subpoenas. Service of a subpoena may be made by personal service, by delivery to an agent, by delivery to a person of suitable age and discretion at the subpoenaed person’s residence, by registered or certified mail addressed to the person’s last known address, or in such other manner as is reasonably calculated to give actual notice.(d) N ationw ide Service. Service in any state, territory, possession, or the District of Columbia or on any person or company doing business in any state, territory, possession, or the District of Columbia, is effective without regard to the place where the hearing is held, provided that if service is made on a foreign bank in connection with an action or proceeding involving one or more of its branches or agencies located in any State, territory or the District of Columbia, service shall be made on at least one branch or agency so involved.
§ 308.14 Construction of time limits.(a) G en eral rule. In computing any period of time prescribed by this subpart B, the date of the act or event of default from which the designated period of time begins to run is not to be included. The last day so computed shall be included, unless it is a Saturday,Sunday, or Federal holiday. When the last day is a Saturday, Sunday, or Federal holiday, the period shall run until the end of the next day that is not a Saturday, Sunday, or Federal holiday. Intermediate Saturdays, Sundays, and Federal holidays shall be included in the computation of time, except that, when the period of time within which an act or event of default is to be performed is ten days or less, intermediate Saturdays, Sundays, and Federal holidays shall not be included.(b) Service  and filin g  o f papers. (1) When papers are to be serviced or filed by a fixed or determinable date, all parties and the administrative law judge, if any, shall be served by that date. To accomplish service the serving party shall use one or more of the following methods of service:(i) Personal service on or before the due date;(ii) Delivering the papers to a reliable commercial courier service, or to the U.S. Post Office for Express Mail delivery, sufficiently in advance of the due date so that the papers are scheduled to be delivered not later than the due date; or(iii) Mailing the papers by first class, registered, or certified mail not Less than three calendar days before the due date.
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(2) Papers served or filed under the provisions of paragraph (b)(l)(ii) of this section shall be deemed served or filed on the day that delivery is scheduled to occur. Papers served or filed under the provisions of paragraph (b)(l)(iii) of this section shall be deemed served three calendar days after mailing.(3) If the time any action must be taken by any other person is based on the date upon which papers were served by a party, that date shall be calculated based on the date of service if served by personal service. Otherwise, the date to be used shall be based on the date service is deemed to have been accomplished under paragraph (b)(2)(ii) or (iii) of this section.

§ 308.15 Time limits.(a) Grounds for extension o f time. The administrative law judge may for good cause shown:(1) Fix or change the time when any action shall be taken; and(2) Fix, or change, the place for a hearing to commence or continue.(b) On the record. An extension of time shall only be granted by the administrative law judge in a decision on the record which sets forth the factual basis for that finding that there is good cause for an extension. This requirement applies to contested matters and to requests made on consent of the parties, except that the administrative law judge, in the case of requests on consent for delays or extensions, may, in his or her discretion, grant extensions of five days or less without making such a finding, provided that the heairng date will not be delayed as a result of such extension.(c) Extension during consideration o f 
bilateral settlement proposals. (1) Upon being advised that a stipulation or agreement to settle has been signed by any Respondent and by enforcement counsel for the FDIC, the administrative law judge shall, upon the request of either signing party, stay the proceedings as to that Respondent pending a final decision by the Board or its designee on whether to accept the settlement.(2) No stipulation or agreement to settle under paragraph (b)(1) of this section which involves less than all of the Respondents shall provide a basis for delaying the proceeding as to any other Respondent who has not signed a settlement stipulation or agreement that has been signed by the FDIC unless the FDIC and such other Respondent agree to the delay, and the administrative law judge approves that agreement.(3) If the Board of its designee rejects any stipulation or agreement to settle covered by paragraph (c)(1) of this

section, the schedule of acts to be accomplished in the proceeding shall resume as though the date upon which the Respondent was advised of the rejection of the settlement was the day the proceeding was stayed under paragraph (c)(1) of this section, provided that the administrative law judge may make such adjustments as may be reasonable in light of the delay and in light of proceedings, if any, against other Respondents in the same action.
§ 308.16 Witness fees and expenses.Witnesses subpoenaed to testify or for depositions shall be paid the same fees for attendance and mileage as are paid in the United States district courts, provided that in the case of a discovery subpoena addressed to a party under the provisions of § 308.27, no witness fees or mileage need be tendered or paid. Fees of the witness shall be tendered in advance by the party requesting the subpoena, except that fees and mileage need not be tendered in advance where the FDIC is the subpoenaing party. The FDIC shall not be required to pay any fees to, or expenses of, any witness not subpoenaed by the FDIC.
§ 308.17 Unilateral settlement offers to the 
Board.

(a) Subm ission o f unilateral 
settlement offers. At any time, and without prejudice to the rights of any party, any Respondent may unilaterally submit to the Executive Secretary for consideration by the Board or its designee, a written offer to settle a proceeding.(b) Unilateral settlement offers do not 
stay proceedings. Submission of a unilateral settlement offer shall not provide a basis for adjourning or otherwise delaying all or any portion of a proceeding under this Subpart B.(c) Settlem ent offer inadm issible as 
evidence. No settlement offer, whether made pursuant to paragraph (a) of this section or otherwise, shall be admissible into evidence over the objection of any party.
§ 308.18 Confidentiality.(a) A ll papers and proceedings 
confidential. Hearings under this subpart B shall be private unless the Board or its designee determines, after considering the views of the Respondent, that a public hearing is necessary to protect the public interest.(b) Unauthorized disclosure 
prohibited. No Respondent shall disclose or otherwise use any information which is not publicly available and which was obtained through discovery or at the hearing for any purpose other than litigation of the proceeding, including appeals, if any.

(c) Disclosure in court proceedings. Where any FDIC proceeding or order has been appealed to, or otherwise brought before, any court of the United States, this section shall not be read as limiting, or stating a policy favoring limits on, public access to any record or other papers filed, or evidence presented, in such court proceeding.
§ 308.19 FDIC’s right to conduct 
examinations is unaffected.Nothing contained in this Subpart B shall be construed as limiting in any manner the right of the FDIC to conduct any examination or visitation of any insured bank or the right of the FDIC to conduct any form of investigation authorized by law.
§ 308.20 The Notice.(a) Commencement o f action. A  proceeding governed by this subpart B shall be commenced by issuance of a Notice.(b) Contents of Notice. (1) The Notice 
shall set forth:(1) The basis for the FDIC’s jurisdiction over the proceeding;(ii) the claim showing that the FDIC is entitled to relief; and(iii) A  prayer for an order granting the requested relief.A  proposed order may be served in lieu of, or as a supplement to, a prayer for relief.(2) The Notice shall advise the Respondent:(i) That an answer must be filed within twenty days after service of the Notice;(ii) That in actions involving civil money penalties under 12 U.S.C. 1818(i) and 1828(j) a request for hearing must be filed within twenty days after service of the Notice;(iii) That in actions involving denial of a change in bank control under 12 U.S.C. 1817(j)(4), a request for hearing must be filed within ten days after service of the Notice;(iv) That a hearing will be held within the judicial district in which a Respondent bank is found or within a judicial district in which at least one Respondent or the bank is found (if the bank is not a Respondent); and(v) That, unless the administrative law judge sets another date, the hearing will commence;(A) Within sixty days after service of the Notice for actions involving cease- and-desist orders under 12 U.S.C. 1818(B) or removals and prohibitions under 12 U .S.C. 1818(e); or(B) Within ninety days for all other actions.
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§308.21 Answer.(a) Tim ely answ ers are required. (1) Every Respondent shall file an answer with the Executive Secretary within twenty days after service of the Notice. For purposes of Part 308, service of a Notice is deemed to have been accomplished;(1) At the time personal service or service on an agent is accomplished, or(ii) If the Notice is mailed, or served in any other manner authorized by § 308.13(a), at the time the Notice is received by the Respondent.(2) The time to file an answer is not extended by the making of any motion. The administrative law judge may grant an extension of the time to answer for good cause shown. Except as provided in paragraph (d) of this section, only the Board may permit filing of a later answer where a default order has been entered against the Respondent pursuant to paragraph (d) of this section or a Notice of disapproval has become final under the provisions of § 308.54 or an assessment of civil money penalties has become final under the provisions of § 308.75. Extensions of time to answer may be conditioned upon such terms or sanctions as the administrative law judge deems appropriate.(b) Content o f answ er. An answer shall specifically respond to each paragraph or allegation of fact contained in the Notice and shall admit, deny, or state that the party lacks sufficient information to admit or deny each allegation of fact. A  statement of lack of information shall have the effect of a denial. Denials shall fairly meet the substance of each allegation of fact denied. When a Respondent intends to deny part of an allegation, that part shall be denied and the remainder specifically admitted. Any allegation of fact in the Notice which is not denied in the answer shall be deemed admitted for purposes of the subject proceeding.A  Respondent is not required to plead to the portion of a Notice that constitutes the prayer for relief or a proposed order. TCie answer shall set forth affirmative defenses, if any, asserted by the Respondent.(c) E ffect o f adm itted allegations. (1)If a Respondent does not contest any of the allegations of fact contained in the Notice, the Respondent’s answer shall consist of a statement that all of the ^legations of fact are admitted. Such an answer shall constitute a waiver of hearing on the allegations of fact contained in the Notice, and any further proceedings, including any hearing, shall he limited to the issue of relief.In cases where the Respondent not contest any of the allegations

of fact contained in the Notice and does not contest the requested relief, the Respondent's answer shall consist of a statement that all of the allegations of fact are admitted and that the request for relief is not contested. Such an answer will constitute a waiver of a hearing on both the allegations of fact and the requested relief, and the administrative law judge shall certify the record to the Executive Secretary, who shall enter an order granting any proper relief that is sought by the Notice.(d) D efault. Failure of a Respondent to file an answer within twenty days shall be deemed a waiver of the right to appear and contest the allegations of fact and the requested relief contained in the Notice and a consent by that Respondent to entry of an order granting any proper relief that is sought by the Notice.(1) When a Notice of disapproval of a change in bank control has been issued under section 7(j) of the Act or an assessment of civil money penalties has been made under section 8(i) or 18(j) of the Act, they shall automatically become final and unappealable unless both the required request for hearing and an answer are timely filed.(2) In all other proceedings governedby this subpart B, upon the written request of FDIC enforcement counsel, which shall be served on all parties, the Executive Secretary may, at any time more than five days after such service enter a default order granting any proper relief that is sought by the Notice. The Executive Secretary shall not enter a default order under this paragraph if in the Executive Secretary’s sole discretion, he or she determines that no default has occurred or that for some other reason the matter should be referred to either the Board or an administrative law judge for further proceedings. The Executive Secretary shall also retain jurisdiction to vacate a default order entered under this paragraph if the Executive Secretary subsequently determines that no default had in fact occurred or that for some other ministerial reason a default order entered under this paragraph should be vacated. Any order entered under this paragraph shall be final and unappealable. /
§ 308.22 Amending pleadings.(a) Am endm ents. A  Notice or answer may be amended or supplemented upon good cause shown, by leave of the administrative law judge. The Respondent shall answer an amended Notice within the time remaining for the Respondent’s answer to the original Notice or within ten days after service

of the amended Notice, whichever period is longer.(b) Am endm ents to conform  to the 
evidence. When issues not raised by the Notice or answer are tried at hearing by express or implied consent of the parties, they shall be treated in all respects as if they had been raised in the Notice or answer, and amendments to the Notice and answer are not required. If evidence is objected to at the hearing on the ground that it is not within the issues raised by the Notice or answer, the administrative law judge may allow the Notice or answer to be amended when the presentation of the merits of the action will be served thereby and the objecting party fails to satisfy the administrative law judge that the admission of such evidence would unfairly prejudice that party’s action or defense upon the merits. If justice so requires, the administrative law judge may grant a continuance to enable the objecting party to meet such evidence.
§ 308.23 Intervention; persons having 
official interest.(a) Intervention. The administrative law judge may, in his or her discretion, allow a person to intervene for limited purposes, or for all purposes, upon a showing that:(1) The intervening person has a substantial interest which may be adversely affected by the outcome of the proceeding:(2) The intervening person’s interests may not be fully and adequately represented if that person is not allowed to intervene; and(3) The intervention will not delay the proceeding or otherwise unfairly prejudice any party, provided that no intervenor shall be allowed to appear through counsel for, or any firm representing, any Respondent in the action.(b) Persons having an o ffic ia l interest. (1) The administrative law judge may, in his or her discretion, permit persons having an official interest in the substance of the proceeding to attend the hearing and to be served with papers. Such persons may include the bank, when not a Respondent or intervenor, other federal banking regulators, any appropriate state banking agency and other interested government agencies.(2) Persons having an official interest may, if permitted by the administrative law judge in his or her discretion, submit amicus curiae briefs to the administrative law judge within the time periods during which parties may submit briefs.
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§ 308.24 Consolidation and serverance of 
actions.(a) Consolidation. (1) On the motion of any party, or on the administrative law judge’s own motion:(1) Any two or more proceedings may be consolidated for some or all purposes if each proceeding involves or arises out of the same transaction, occurrence, or series of transactions of occurrences and material common questions of law or fact will arise in each of the proceedings, unless consolidation would cause unreasonable delay or injustice; and(ii) Any two or more proceedings against the same, or at least one common, Respondent which involve common questions of fact or law may be consolidated for some or all purposes, unless such consolidation would cause unreasonable delay or injustice.(2) In the event of consolidation under paragraph (a)(1) of this section, appropriate adjustment to the prehearing schedule shall be made to avoid unnecessary expense or inconvenience, provided that such adjustment shall not result in delaying the hearing beyond the latest date upon which an unconsolidated hearing involving at least one Respondent in the consolidaated proceeding would otherwise have commenced under this subpart.(b) Severance. On the motion of any party or on the administrative law judge’s own motion, a proceeding involving two or more Respondents may be severed for some or all purposes if severance:(1) Is appropriate because the proceeding against one or more Respondents cannot proceed or is being stayed:(2) Will promote the prompt resolution of the proceeding as to some or all Respondents, or(3) Is otherwise required to prevent injustice.
§ 308.25 Scope of discovery.(a) Lim its o f discovery. Parties to proceedings under this subpart B may obtain discovery only through the production of documents (including writings, drawings, graphs, charts, photographs, recordings, and other data compilations from which information can be obtained, which documents shall be translated, if necessary, by the responder through detection devices into reasonably usable form). No other form of discovery shall be allowed.(b) Relevance. Parties may obtain document discovery regarding any matter, not privileged, which has material relevance to the merits of the pending action. It is not ground for

objection that the information sought will be inadmissible at the hearing if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.(c) Privileged matter. Privileged documents are not discoverable. Privileges include the attorney-client privilege, work-product privilege, any government’s or government agency’s deliberative-proceSs privilege, and such other privileges as the Constitution, any applicable act of Congress, or the principles of common law provide.
§ 308.26 Time limits for discovery.(a) General rule. (1) All initial requests for discovery must be made within thirty days after service of the Notice on the Respondent. If there are multiple Respondents, the time for making discovery requests by, and to, each Respondent shall be separately measured from the date on which each Respondent received the Notice.(2) Except as provided in paragraph(b) of this section, only discovery requests that are based upon or otherwise follow up on discovery responses, including objections, to timely discovery requests may be served after the initial thirty day period for making discovery requests. All such follow up requests shall be served within ten days after service of the response upon which they are based.(b) Extensions o f time. (1) No extension of the thirty-day period to commerce discovery shall be granted unless the administratve Jaw  judge finds on the record that good cause exists for the extension.(2) The foregoing notwithstanding:(i) If a Respondent is permitted to file a late answer, FDIC enforcement counsel shall be entitled to serve discovery requests on that party within ten days following the filing of the late answer; and(ii) If the FDIC amended the Notice, and an answer is required, the Respondent shall be entitled to serve discovery requests within the later of thirty days following the service of the original Notice of ten days following the filing of the answer to amended Notice.
§ 308.27 Document discovery from  
parties.(a) General rule. Any party may serve on any other party a request to produce for inspection any discoverable documents which are in the possession, custody, or control of the party upon whom the request is served. The request shall identify the documents to be produced either by individual item or by category, and shall describe each item and category with reasonable

particularity. Documents shall be produced as they are kept in the usual course of business or organized and labeled to correspond with the categories in the request.(b) Production or copying. The request shall specify a reasonable time and manner of production and performing any related acts. In lieu of inspecting the documents, the requesting party may specify that all or some of the responsive documents are to be copied and the copies delivered to the requesting party. If copying is requested, the party to whom the request is addressed shall bear the cost of copying and shipping if less than 250 pages of copying are requested. If more than 250 pages of copying are requested, the requesting party shall pay for copying, unless the parties agree otherwise, at a ’ rate of $.20 per page plus the cost of shipping.(c) Obligation to update responses. Unless expressly stated to the contrary on its face, or unless otherwise ordered by the administrative law judge, all discovery requests served on a party impose an obligation on that party:(1) To update promptly the response through the cut-off date for evidence to be admitted at the hearing as provided in § 308.38(a) if that cut-off date occurs after the date of compliance with the request; and((2) To amend or supplement promptly the response if the resonding party learns that:((i) The response was materially incorrect when made or(ii) The response is no longer true and a failure to amend the response is, is substance, a knowing concealment,(d) Objections. (1) The party upon whom a request is served shall serve its objections to the request within twenty days after service of the request. Any objections not made in writing and within the prescribed period are waived.(2) The reason for each objection shall be stated with reasonable particularity.If objection is made to only a protion of an item or category in a request, the portion objected to shall be specified.(3) The date set forth in the request for production of documents shall not be a ground for relief from any provision of the request unless that date is less then twenty days after service of the request or unless the party to whom the request was made certifies that the search for and compilation and copying of the requested documents is expected to require more than 40 hours of work. Under either of those circumstances, the party upon whom the request was served may apply for a reasonable extension of time for production of the



Federal Register / V oL 53, N o. 36 / W ednesday, February 24, 1988 / Proposed Rules 5409requested documents, which extension may be granted for good cause shown. Any extension of time for production shall not extend the time to object to discovery requests under paragraph(d)(1) of this section.(4) If a party generally objects to all or virtually all of a discovery request without substantial justification, upon motion, the entire objection (except for bona fide privilege claims) shall be stricken. The aministrative law judge need not consider whether any specific objections (other than privilege claims) would have been sustained had they been made separately.(5) Objection to part of a request shall not operate to delay or excuse production of documents pursuant to portions of the request to which no objection is made.(e) Privilege. At the time other documents are produced or within twenty days after service nf the discovery request, whichever is later, all documents withheld on grounds of any privilege, other than work-product privilege, shall be reasonably identified, including the basis for the claim of privilege. If a party withholds documents on the ground of work- product privilege, the party shall so state.(f) Discovery disputes. (1) if a party objects to all or any part of a request, fails to comply fully with a request, or withholds any documents as privileged, the requesting party may, within ten days of the making of the objections or the assertion of the privilege claim, or if later, within ten days of the time the failure to comply becomes known, move before the administrative law judge for an order or subpoena requiring production.(2) A discovery motion provided for in paragraph (f)(1) of this section shall contain a short and plain summary of the matters in dispute, and the nature of the dispute; a precise statement of the relief requested; and the certification required by § 308.30(d). The motion shall have attached to it a copy of the discovery request and the objections thereto. A  brief in support of the motion may be filed when the motionis filed.(3) In response to a discovery motion, any other party shall have the right to submit written views to the Administrative law judge at least oneusiness day prior to the discovery conference provided for in paragraph (g) °t this section. Any such response shall specifically identify and address each issue disputed by that party and may include a brief.(g) Discovery conferences. (1) When a discovery motion is made under Paragraph (f)(1) of this section, the

administrative law judge shall promptly set a discovery conference, unless the administrative law judge concludes, and advises the parties, that the disputed matters can be more expeditiously, or better, resolved by handling this dispute as other written motions are handled under § 308.30, or is some other manner. At any discovery conference, each party shall be given an opportunity to be heard. The administrative law judge shall rule on each disputed matter unless the administrative law judge, in his or her discretion, determines that one or more issues should be further briefed or should be taken under advisement. As to all matters not resolved at the discovery conference, the administrative law judge shall promptly after the conference decide those matters that are not more properly held for decision at the hearing.(2) If the moving party fails to attend the discovery conference and such failure is not excused, the motion shall be denied. If the party from whom discovery is sought does not either attend the discovery conference or submit a written response to the motion, that party shall be deemed to have waived any right to object to the requested discovery and to have consented to entry of an appropriate order or ruling.(3) In addition to, or in lieu of, ordering production of requested documents or issuing a subpoena under this section, the administrative law judge may impose any appropriate sanctions authorized in § 308.49.(h) Enforcing discovery subpoenas. If the administrative law judge issues a subpoena compelling production of documents by a party, the subpoenaing party may, in the event of noncompliance and to the extent authorized by applicable law, apply to any appropriate United States district court for an order requiring compliance with that subpoena. A  party’s right to seek court enforcement of a subpoena shall in no way limit the sanctions that may be imposed by the administrative law judge on a party who fails to produce subpoenaed documents.
§ 308.28 Document subpoenas to 
nonparties.(a) General rule. (1) Any party may apply to the administrative law judge for the issuance of a document subpoena addressed to any person who is not a party to the proceeding. The application shall contain a proposed document subpoena and a brief statement of the reasons for the issuance of the subpoena. The subpoenaing party shall specify a reasonable time, place, and manner for making production under the

document subpoena. Any requested subpoena shall be promptly issued unless the administrative law judge determines that the application does not set forth a valid basis for issuance of the subpoena or otherwise fails to conform to the requirements of this Subpart B, provided that the administrative law judge may, on his or her own motion, request briefs or hold a conference concerning whether a requested subpoena should be issued.(2) The party obtaining the document subpoena shall be responsible for serving it on the subpoenaed person and for serving copies on all parties. Document subpoenas may be served in any State, territory, possession, or the District of Columbia or on any person or company doing business in any state, territory, possession, or the District of Columbia.(3) Issuance of any subpoena under this paragraph (a) is without prejudice to the right of the subpoenaed person to object before the administrative law judge, in the manner set forth in paragraph (c) of this section, to all or any part of the subpoena.(b) Scope o f document subpoenas. (1) The scope of document subpoenas issued under this section is the same as that for document requests under§ 308.25(b). Any document subpoena sought under this section must be applied for within the period during which the applying party could serve a document request under the provisions of § 308.26.(2) Any questioning at a deposition of a person producing documents pursuant to a document subpoena shall be strictly limited to the identification of documents produced by that person and a reasonable examination to determine whether the subpoenaed person made an adequate search for, and has produced, all subpoenaed documents.(3) Every party shall have a right to inspect and copy all documents produced pursuant to a document subpoena.(4) If the subpoenaing party agrees to inspect documents other than at the time and place disignated in the document subpoena, or to receive copies in lieu of inspecting documents, it shall be the duty of the subpoenaing party to assure that all other parties have access to all documents inspected by or delivered to the subpoenaing party, at substantially the same time as access is obtained by the subpoenaing party.(c) Objections. (1) The subpoenaed person may object within the time limits and on the same basis, including assertion of privilege, upon which a
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party could object under § 308.27(d) to a document request.(2) If the subpoenaed person objects to all or any part of a document subpoena, fails to fully comply with a document subpoena, or withholds any documents as privileged, the subpoenaing party may, within ten days of the making of the objections or the assertion of the claim of privilege, or if later, within ten days of the time the failure to comply becomes known, seek to compel compliance with the document subpoena in the manner provided in § 308.27 (f) and (g).(3) In lieu of objecting to a document subpoena, the subpoenaed person may within twenty days after service of the subpoena on the subpoenaed person move before the administrative law judge to revoke, quash, or modify the subpoena. A  statement of the basis for the motion to revoke, quash, or modify a subpoena issued under this section must accompany the motion. The motion must be on notice to all parties. Any party may respond to the motion within ten days after the motion is made.(d) Enforcing docum ent subpoenas. If a subpoenaed person fails to comply with any order of the administrative law judge issued pursuant to paragraph (c) of this section which directs compliance with all or any portion of a document subpoena, the subpoenaing party may, to the extent authorized by applicable law, apply to an appropriate United States district court for an order requiring compliance with so much of the document subpoena as the administrative law judge has not quashed or modified. A  party’s right to seek court enforcement of a document subpoena shall in no way limit the sanctions that may be imposed by the administrative law judge on a party who procures a failure to comply with a subpoena issued under this section.
§ 308.29 Depositions of witnesses 
unavailable for hearing.(a) G eneral rule. (1) If a witness will not be available for the hearing, the administrative law judge may issue a subpoena, including a subpoena duces tecum, requiring the attendance of the witness at a deposition. The administrative law judge may issue a deposition subpoena under this section upon a showing by the party requesting the subpoena that:(i) The witness will be unable to attend or may be prevented from attending the hearing because of age, sickness or infirmity, or will otherwise be unavailable;(ii) The witness’ unavailability was not procured or caused by the subpoenaing party:

(iii) The testimony is reasonably expected to be material; and(iv) Taking the deposition will not result in any undue burden to any other party or in undue delay of the proceeding.If the application for a subpoena sets forth a valid basis for its issuance, the administrative law judge may either issue the deposition subpoena or, on his or her own motion, request briefs or hold a conference concerning whether a requested subpoena should be issued.(2) The subpoena shall name the witness whose deposition is to be taken and specify the time and place for taking the deposition. A  deposition subpoena may require the witness to be deposed at any place within the country in which that witness resides or has a regular place of employment or such other convenient place within one hundred miles of the witness’s residence or regular place of employment as the administrative law judge shall fix.(3) The party obtaining deposition subpoenas shall be responsible for serving them on the witness and for serving copies on all parties. Unless the administrative law judge orders otherwise, no deposition under this section shall be taken on less than ten days’ notice to the witness and all parties. Deposition subpoenas may be served in any state, territory, possession, or the District of Columbia or on any person or company doing business in any state, territory, possession, or the District of Columbia.(b) O bjection s to deposition  
subpoenas. (1) The witness and any party who has not had an opportunity to oppose a deposition subpoena issued under this section may move before the administrative law judge to revoke, quash, or modify the subpoena prior to the time for compliance specified in the subpoena, but not more than ten days after service of the subpoena.(2) A  statement of the basis for the motion to revoke, quash, or modify a subpoena issued under this section must accompany the motion. The motion must be on notice to all parties.(c) Procedure upon deposition. (1)Each witness testifying upon oral deposition shall be duly sworn, and each party shall have the right to examine the witness. Objections to questions or evidence shall be in short form, stating the grounds for the objection. Failure to object to questions or evidence shall not be deemed a waiver except where the ground for the objection is one which might have been avoided or removed if presented at that time. All questions, answers, and objections shall be on the record.

(2) The deposition shall be subscribed by the witness, unless the parties and the witness, by stipulation, have waived the signing, or the witness is ill, cannot be found, or has refused to sign. If the deposition is not subscribed by the witness, the court reporter taking the deposition shall certify that the transcript is a true and complete transcript of the deposition.(3) Any party may move before the administrative law judge for an order compelling the witness to answer any questions or submit any evidence the witness has refused to answer or submit during the deposition. The motion must be on notice to all parties.(d) Enforcing subpoenas. If a subpoenaed person fails to comply with any order of the administrative law judge which directs compliance with all or any portion of a deposition subpoena under paragraph (b) or (c)(3) of this section, the subpoenaing party or any other aggrieved party may, to the extent authorized by applicable law, apply to an appropriate United States district court for an order requiring compliance with so much of the subpoena as the administrative law judge has ordered complied with. A party’s right to seek court enforcement of a deposition subpoena shall in no way limit the sanctions that may be imposed by the administrative law judge on a party who fails to comply with, or procures a failure to comply with, a subpoena issued under this section.
§ 308.30. Motions.(a) G en eral rule. (1) This section governs all motions except motions concerning discovery disputes which are governed by § 308.27. An application for an order shall be made by written motion, unless made during a conference or a hearing. The administrative law judge may, in his or her discretion, require that any oral motion be submitted in writing.(2) All motions shall state with particularity the grounds therefor and the relief or order sought. A  memorandum of law, affidavits, or other appropriate papers may be filed in support of any motion at the time the motion is made. All written motions shall be accomplished by a form of proposed order. No oral argument shall be heard on written motions unless the administrative law judge directs otherwise.(3) All motions shall be decided promptly and each decision shall be memorialized either in writing or on the record.(b) R esponses. (1) Within ten days, or such shorter period as the



Federal Register / V ol. 53, N o. 36 / W ednesday, February 24, 1988 / Proposed Rules 5411administrative law judge may direct, after service of any written motion under paragraph (a) of this section, any other party may file a written response to a motion. Any such responses shall be accompanied by a form of proposed order.(2) When an oral motion is made tinder paragraph (a) of this section, unless the administrative law judge in his or her discretion directs that the response be in writing, any opposing party shall be given an opportunity to response to the motion orally before the administrative law judge rules on the motion. I(3) The failure of any party to oppose a motion shall be deemed a waiver of the rig h t to oppose the motion and a consent by that party to the entry, in the case of written motions, of an order substantially in the form of the order accompanying the motion, and in the - case of oral motions, of an order providing the relief requested.(c) R eplies. If any party’s written response to a motion raises new issues or arguments, the moving party may, within five days of service of that response, serve a reply that is strictly limited to addressing those new issues or arguments. No further filing relating to the motion shall be permitted unless the administrative law judge, on his or her own motion, so directs.(d) Good-faith attem pt to resolve  
disputes. (1) No written motion shall be made under this section unless the attorney for the moving party, or the moving party if unrepresented, certifies that (i) the attorney or party has met (in person or by telephone) with opposing counsel, or if unrepresented, the opposing party, in a good-faith effort to resolve the dispute that is the subject of the m o tio n , or (ii) the opposing attorney or p arty , despite the moving party’s re a so n a b le  efforts, cannot be contacted or has refused to participate in such a m eeting.(2) The requirement of paragraph
(d)(1) of this section shall not apply to 
motions for summary judgment, motions 
to dismiss, or other dispositive motions 
that would, if granted, substantially 
dispose of the case as to one or more 
Respondents;

Boar31 Interlocutory appeals to the(a) General rule. (1) Rulings or order 
1 an administrative law judge may nc e appealed to the Board prior to submission of the record to the Board ?noSUan* *° Provision8 of section 08.42, unless the Board, in its sole •scretion, grants special permission tc appeal.

(2) Special permission to appeal a ruling or order will only be granted if (i) the interlocutory appeal involves an important, unresolved issue of general application that should be immediately decided by the Board or (ii) the interlocutory appeal involves clear error below, and the rights of a party are likely to be severely prejudiced if the matter is not immediately decided by the Board. A  party’s ongoing costs of administrative litigation will not be considered as a basis for hearing an interlocutory appeal.(b) Procedures. (1) A  party may, within ten days after the entry of an interlocutory ruling or order by the administrative law judge, apply to the Board for special permission to appeal that ruling or order. Any such application shall state with particularity the basis under paragraph (a) of this section upon which special permission to appeal should be granted. The application shall also either state that the party relies on its brief before the administrative law judge or be accompanied by the party’s brief to the Board on the merits.(2) Any other party may, within ten days of service of the application, file a brief with the Board opposing the grant of special permission to appeal. Any other party may, regardless of whether that party opposes the grant of special permission, within the same ten-day period, either file a brief with the Board concerning the merits or advise the Board, in writing, that the party relies on its brief before the administrative law judge.(3) There shall be no right of reply to the briefs filed or relied upon pursuant to paragraph (b)(2) of this section unless the Board, on its own motion, requests a reply.(4) When an application has been made and the time within which to file papers pursuant to paragraphs (b)(1) and (b)(2) of this section has expired, the Executive Secretary shall submit the application and all other papers to the Board. The Executive Secretary shall notify the administrative law judge and all parties when the application has been submitted to the Board.(c) Proceedings not stayed. Interlocutory appeals under this section do not stay proceedings before the administrative law judge. The Board or the administrative law judge may, however, order a stay upon a finding on the record that the party aggrieved by the appealed ruling or order has shown a substantial likelihood of success before the Board on the merits of the interlocutory appeal and that substantial hardship or injustice is likely to result if a stay is not granted.

provided that only the Board may grant any stay or series of stays exceeding a total of thirty days.
§ 308.32 General procedures.(a) Scheduling when there is  a fix e d  
date o f hearing. If a hearing date has been fixed by the administrative law judge, then that hearing date shall be used in determining dates for making the prehearing submissions and taking the prehearing actions required or authorized by § 308.33.(b) Scheduling when the date o f  
hearing is  not fix e d . If a hearing date has not been fixed by the administrative law judge, a date ninety days after service of the Notice shall be used as the hearing data in determining dates for making the submissions and taking the actions required or authorized by§ 308.33, provided that in proceedings under 12 U .S.C. 1818(b) and (e), as to which the sixty-day period for hearing has not been waived or extended pursuant to the provisions of § 308.34(a)(2), a date sixty days after service of the Notice shall be used as the hearing date in determining dates for making the submissions and taking the actions required or authorized by § 308.33, provided further that unless the administrative law judge orders otherwise, in cases involving multiple Respondents, the ninetieth day, or sixtieth day, shall be measured from the date the last Respondent was served with the Notice.
§ 308.33 Prehearing submissions and 
conferences.(a) Prehearing preparations.Prehearing preparations for each action governed by this subpart B shall, unless the administrative law judge orders to the contrary, include:(1) The exchange of proposed statements of the issues, stipulations, exhibits, and witness lists as provided in paragraph (b) of this section:(2) The filing of a joint statement of issues and stipulations and of each party’s exhibits and witness list as provided in paragraph (c) of this section;(3) The simultaneous filing of prehearing briefs as provided in paragraph (d) of this section;(4) The holding of a prehearing conference as provided in paragraph (e) of this section; and(5) Any other prehearing preparations, such as other filings, conferences, schedules, and other orders, as the adminstrative law judge, on motion of any party, or on the administrative law judge’s own motion, deems appropriate.(b) Prehearing exchange and m eeting  
o f counsel. (1) Not less than twenty-five
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days before the hearing date, each party shall serve on every other party (but unless otherwise ordered shall not file, except in connection with proceedings for sanctions under paragraph (f)} of this section, the party’s:(1) Proposed statement of the issues;(ii) Proposed stipulations;(iii) Proposed trial exhibits; and(iv) Proposed witness list, including the name and address of each witness and a short summary of the expected testimony by each witness.(2) Sufficiently in advance of the fifteenth day before the hearing date as to allow compliance with paragraph (c) of this section, all parties shall meet and attempt to agree upon:

(i) A  joint statement of the issues,(ii) Stipulations, and(iii) Stipulations that proposed trial exhibits are admissible or, if admissibility is not stipulated, that proposed trial exhibits are authentic.(c) Prehearing filin g s. (1) Not less than fifteen days before the hearing date, the parties shall file:(1) A joint statement of the issues for hearing, provided that if there is no joint statement of issues, each party shall file its own statement of issues, and(ii) Stipulations, if any.(2) Not less than fifteen days before the hearing date, each party shall file:(1) That party’s premarked trial exhibits with an accompanying stipulation concerning the admissibility or authenticity of each exhibit and
(ii) That party’s witness list.(e) Prehearing brief. Not less than fifteen days before the hearing date, each party shall file a prehearing brief.(d) Prehearing conference. (1) A  prehearing conference may be held at such time and place as the administrative law judge designates. If such a conference is required by the administrative law judge, the conference shall be participated in by at least one of the attorneys who will conduct the trial for each of the parties, and by any unrepresented parties. Unless otherwise directed by the administrative law judge the conference shall be recorded by a court reporter. The participants at the conference shall formulate a plan for trial, including a program for facilitating the admission of evidence and shall address such other matters as the administrative law judge may reasonably direct.(2) At or within a reasonable time following the conclusion of the prehearing conference, the administrative law judge shall serve on each party a prehearing memorandum or order containing agreements reached and any determinations made. Such an order may, in the administrative law

judge’s discretion, be dictated into the record at the conference.(f) E ffect o f fa ilu re to com ply. (1) Any party who fails to exchange proposed exhibits or witness lists as required by paragraph (b) of this section or fails to submit exhibits or witness lists as required by paragraph (c) of this section shall be deemed to have forfeited its rights to introduce any exhibits or call any witness in its case-in-chief at the hearing. Any exhibit or witness not included in the party’s final exhibit or witness list may not be introduced or called by that party in its case-in-chief at the hearing. Relief from this paragraph (f) may be granted only for good cause shown and upon such terms as are just.(2) Failure to file a prehearing brief as required in paragraph (d) of this section shall be deemed a waiver of the right to file a prehearing brief. Late briefs may be accepted for filing only if the moving party can show that failure to accept the late brief would materially prejudice the movant and injustice would result.(3) If any party fails to exchange or file documents required under paragraph (b) or (c) of this section, any other party, or the administrative law judge, on his or her own motion, may serve a request that the party state, within five days of receipt of the request, whether that party will appear at the hearing and litigate the case on the merits. The response shall be signed by counsel (if any) appearing for the party or by any party who is not represented by counsel. Failure of a party to respond by filing a timely and express statement that the party will appear at the hearing and litigate on the merits shall be deemed a waiver by that party of his or her right to a hearing, and a default order may be entered against that party by the Executive Secretary as provided for in§ 308.21(d).(4) Upon the failure of any party to comply fully and in good faith with the requirements of this section, including without limitation, the failure to stipulate to facts or to the authenticity or admissibility of documents as to which there is no good-faith dispute, the administrative law judge may, on the motion of any party, or on the administrative law judge’s own motion, impose any appropriate sanction authorized in § 308.49.§ 3Q8.34 Hearings.(a) W hen h eld . (1) Except as provided in paragraph (a)(2) of this section, hearings shall commence within ninety days of service of the Notice, unless the administrative law judge makes a finding of good cause for holding the hearing at a later date. No hearing shall

be continued to a date more than one hundred and twenty days after service of the Notice except upon a finding, on the record, that:(1) It is impractical to commence the hearing within one hundred and twenty days of service of the Notice;(ii) Scheduling or similar difficulties can, and should, be alleviated or resolved by an extension to a date not more than 135 days after service of the Notice upon the Respondent;(iii) There is a need to provide time to obtain a final decision by the Board or its designee on whether to accept an agreed settlement offer, as provided in § 308.15;(iv) There is a need to stay the proceeding pending a final Board decision on whether to accept and decide an interlocutory appeal, as provided in § 308.31; or(v) The ends of justice require a continuance.(2) Hearings under 12 U.S.C. 1818 (b) and (e) may not be continued beyond sixty days after service of the Notice over the objection of any party, unless the administrative law judge finds, on the record, that holding the hearing within sixty days is impractical or would materially and unfairly prejudice one or more parties or otherwise would be unjust. The parties to any action under 12 U.S.C. 1818 (b) or (e) may, at any time, agree in writing to waive the subject sixty-day period and to have the provisions of paragraph (a)(1) of this section govern the schedule upon which the action will be heard.(b) E ffect o f fa ilure to appear at 
hearing. The failure of any party to appear at the hearing personally or by a duly authorized attorney shall be deemed a waiver of the right to a hearing and a consent to the entry of an order of default. The default order shall be entered by the Executive Secretary, as provided for in § 308.21(d).§ 308.35 Hearing subpoenas.(a) Issuance. (1) Upon the representation of any party that it intends to call a named person as a witness or has a good-faith intention of calling that person as a witness if certain evidence is or is not admitted, any party may apply for the issuance of, and the administrative law judge may at any time during the proceeding issue, hearing subpoenas requiring the attendance of the subpoenaed person at a hearing.(2) The administrative law judge shall not issue a hearing subpoena duces tecum addressed to a party except upon a finding, on the record, that either



Federal Register / V o l. 53, N o . 36 / W ednesday, February 24, 1988 / Proposed Rules 5413(1) The subpoenaing party could not reasonably have anticipated the need for the subpoenaed documents during the discovery period prescribed by§ 308.26 or(ii) The subpoenaed documents were requested in a document request that was served on the subpoenaed party during the discovery period, and the relevant portion of that document request was not quashed or modified in writing.(3) Hearing subpoenas may require that the witness appear at any place designated for the hearing. The party obtaining a hearing subpoena shall be responsible for serving it on the witness and for serving copies on all other parties. There shall be service of process for hearing subpoenas in any state, territory, possession, the District of Columbia or on any person or company doing business in any state, territory, possession, or the District of Columbia.(b) O bjections to hearing subpoenas.(1) A person named in a hearing subpoena, or any party, may apply to the administrative law judge to revoke, quash, or modify the subpoena. The application must be on notice to all parties. The application must be made prior to the time for compliance specified in the subpoena and must be made within ten days after service of the subpoena on the person making the application.(2) A  statement of the basis for the order to revoke, quash, or modify a hearing subpoena under this paragraph (b) must accompany the application.(c) Enforcing subpoenas. If a subpoenaed person fails to comply with any order of the administrative law judge which directs compliance with all or any portion of a hearing subpoena, the subpoenaing party or any other aggrieved party may, to the extent authorized by applicable law, apply to an appropriate United States district court for an order requiring compliance with so much of the subpoena as the administrative law judge has ordered complied with. A  party’s right to seek court enforcement of a subpoena shall in no way limit the sanctions that may be imposed by the administrative law judge on a party that fails to comply with, or procures failure to comply with, a hearing subpoena.
§ 308.36 Conduct of hearings.(a) G eneral rules. (1) Hearings shall be conducted to provide a fair and expeditious trial of the relevant, disputed issues.(2) The administrative law judge shall exercise reasonable control over the m°de and order of interrogating

witnesses and presenting evidence so as to:(1) Make the interrogation and presentation effective for the ascertainment of the truth;(ii) Avoid needless consumption of time; and (iii) protect witnesses from harassment.(b) O rder o f hearing. (1) Unless the administrative law judge directs otherwise, all stipulations of fact and law previously filed in the case, and all docuemnts the admissibility of which has been previously stipulated in the case, shall automatically be admitted into evidence upon commencement of the hearing.(2) The administrative law judge shall determine, and advise the parties, prior to the commencement of the hearing, whether opening and/or closing statements will be allowed.(3) FDIC enforcement counsel shall present its case-in-chief first, unless otherwise ordered by the administrative law judge or unless otherwise expressly provided in this Part 308. If there are multiple Respondents, Respondents may agree among themselves as to the order in which Respondents shall present their case-in-chief, but if they do not agree, the administrative law judge shall fix the order,(c) Cross-exam ination. (1) Each party shall have the right to cross-examine the other parties’ witnesses, provided that he administrative law judge shall limit cross-examination that is unduly repetitive.(2) During cross-examination any party may move the admission into evidence of any admissible document shown to the witness during that cross- examination.(3) Cross-examination should be limited to the subject matter of what witness’s direct examination and matters pertaining to the Credibility of the witness. The administrative law judge may permit inquiry into additional matters as if on direct examination if:(i) It appears likely to facilitate completion of the proceeding,(ii) It will not unfairly disrupt presentation of the case-in-chief (or rebuttal case) of the party calling the witness, and(iii) All parties (other than the party who has called that witness) agree that if such broader inquiry is permitted, they will not call that witness during their case-in-chief or, if they have presented their case-in-chief, in their rebuttal case. Such broader inquiry on corss- examination should generally not be permitted if the winess was called as an adverse party, a hostile witness, or a witness identified with an adverse party.

(d) R ebuttal evidence. Rebuttal evidence shall be limited to material new issues or to new evidence concerning material disputes, including expert opinion. The parties shall present their rebuttal evidence, if any, in the same order in which they presented their case-in-chief.(e) Leading questions. Leading questions should not be used on the direct examination of a witness except as may be necessary to develop that witness’s testimony. Ordinarily leading questions should be permitted on cross- examination except where matters outside the scope of the direct examination are inquired into under paragraph (c) of this section. When a party calls an adverse party, a hostile witness, or a witness identified with an adverse party, interrogation may be by leading questions.
§ 308.37 Written testimony in lieu of oral 
hearing.(1) G en eral rule. (1) At any time more than fifteen days before the hearing is to commence, on the motion of any party or on his or her own motion, the administrative law judge may order that the parties present part or all of their case-in-chief and, if ordered, their rebuttal, in the form of exhibits and written statements sworn to by the witness offering such statements as evidence, provided that if any party objects, the administrative law judge shall not required such a format if that format would violate the objecting party’s rights under the Administration Procedure Act, or other applicable law, or would otherwise unfairly prejudice that party.(2) Any such order shall provide that each party shall, upon request, have the same right of oral cross-examination (or redirect examination) as would exist had the witness testified orally rather than through a written statement. Such order shall also provide that any party has a right to call any hostile witness or adverse party to testify orally.(b) Scheduling o f subm ission o f  
written testim ony. (1) If written direct testimony and exhibits are ordered under paragraph (a) of this section, the administrative law judge shall require that it be filed within the time period of commencement of the hearing under § 308.34, and the hearing shall be deemed to have commenced on the day such testimony is due.(2) Absent good cause shown, written rebuttal, if any, shall be submitted and the oral portion of the hearing begun within thirty days of the date set for filing written direct testimony.
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(3) Unless the administrative law judge directs otherwise, (i) all parties shall simultaneously file any exhibits and written direct testimony required under paragraph (b)(1) of this section, and (ii) all parties shall simultaneously file any exhibits and written rebuttal required under paragraph (b)(2) of this section.(c) Failure to com ply with order to file  
written testim ony.(1) The failure of any party to comply with an order to file written testimony or exhibits at the time and in the manner required under this section shall be deemed a waiver of that party’s right to present any evidence, except testimony of a previously identified adverse party or hostile witness. Failure to file written testimony or exhibits is, however, not a waiver of that party’s right of cross- examination or a waiver of the right to present rebuttal evidence that was not required to be submitted in written form.(2) Late filings of papers under this section may be allowed and accepted only upon good cause shown.
§ 308.38 Evidence.(a) A d m issib ility . (1) Except as is otherwise set forth in this section, relevant, material, and reliable evidence that is not unduly repetitive shall be admissible to the fullest extent authorized by the Administrative Procedure Act, other applicable statutes, and the common law. Without limiting the foregoing, any evidence that would be admissible in a United States district court under the Federal Rules of Evidence is admissible in any proceeding governed by this Subpart B.(2) No evidence concerning any act or event occurring after the date of the Notice shall be deemed relevant or otherwise admissible, except that evidence thorugh the date of hearing shall be admissible in any action brought under 12 U.S.C. 1818(a), and except that if, in a specific case, the administrative law judge finds, on the record and prior to the commencement of the hearing, that the limitation contained in this paragraph would result in manifest injustice, the administrative law judge may allow the admission of such evidence as may be necessary to avoid injustice. No motion to set a different cut-off time for evidence shall be heard by the administrative law judge unless that motion is made by the date for filing prehearing statements of issues required by § 308.33.(b) P rivilege. (1) The rules of privilege contained in § 308.25 which are applicable to discovery apply equally to hearings.(2) Documentary evidence which a party had previously withheld from

discovery under a claim of privilege shall not be received on behalf of such party at the hearing, nor shall related testimony, unless the administrative law judge finds that the exclusion of this evidence would result in manifest injustice. The administrative law judge may condition the admission of such evidence on such terms as are just to all parties.(c) O ffic ia l notice. Official notice may be taken of any material fact which might be judicially noticed by a district court of the United States and any material information in the official public records of the FDIC. All matters officially noticed by the administrative law judge shall appear on the record. If official ntoice is requested or taken of any fact, the parties, upon timely request, shall be afforded an opportunity to establish the contrary.(d) Docum ents. (1) A  duplicate copy of a document is admissible to the same extent as an original, unless a genuine issue is raised as to whether the copy is in some material respect not a true and legible copy of the original.(2) Relevant Reports of Examination or Visitation Reports prepared by the FDIC, whether or not such documents were prepared as a result of joint or concurrent examinations or visits, are admissible either with or without a sponsoring witness.(3) Witnesses may use existing or newly created charts, exhibits, calendars, calculations, or outlines to summarize, illustrate, or simplify the presentation of testimony. Such documents may, subject to the administrative law judge’s discretion, be used with or without being admitted into evidence.(e) U navailable w itness. If a witness is unavailable to testify at the hearing, and that witness has been deposed under the provisions of § 308.29, any party offer as evidence all or any part of the transcript of the deposition, including deposition exhibits, if any. Such deposition transcript shall be admissible to the same extent that the testimony would have been admissible had that person testified at the hearing, provided that if a witness refused to answer proper questions during the deposition, the administrative law judge may on that basis limit the admissibility of the deposition in any manner that justice requires. Only those portions of a deposition received in evidence at the hearing shall constitute a part of the record.(f) O bjections to evidence. (1) Objections to evidence must be timely made and shall briefly state the grounds relied upon. The transcript shall include any argument of debate thereon, except

as otherwise ordered by the administrative law judge with the consent of all parties. Rulings on all objections shall appear in the record. Failure to object shall be deemed a waiver of any objection.(2) When an objection to a question or line of questioning propounded to a witness is sustained, the examining attorney may make a specific proffer on the record of what he or she expected to prove by the expected testimony of the witness, either by representation of counsel or by direct interrogation of the witness. The administrative law judge shall retain rejected exhibits, adequately marked for identification, for the record and transmit such rejected exhibits to the Executive Secretary pursuant to § 308.40.
§ 308.39 Post-hearing papers.(a) Post-hearing filin g s. Each party who participates in a hearing shall file with the administrative law judge:(1) Proposed findings of facts, which shall set forth specific page references to those portions of the record relied upon to support each proposed finding:(2) Proposed conclusions of law: and(3) A  proposed order.Any party may, at that time, file a posthearing brief. The papers required or allowed by this paragraph (a) shall be filed within thirty days after the date the hearing transcript is delivered to all parties or is filed, whichever is earlier.(b) R ep ly  briefs. Reply briefs may be filed within fifteen days after the date on which the parties’ proposed findings, conclusions, and order are due. Reply briefs shall be strictly limited to responding to new matters, issues, or arguments raised in another party’s papers. A  party who has not filed either proposed findings of fact and conclusions of law or a post-hearing brief, shall not be permitted to file a reply brief.
§ 308.40 Recommended decision and filing 
of record.(a) Post-hearing filin g s . (1) Within forty-five days after expiration of the time allowed for filing proposed findings, conclusions, and orders under § 308.39(a), the administrative law judge shall file with the Executive Secretary the record of the proceeding which shall include the administrative law judge’s recommended decision, findings of fact, conclusions of law, and proposed order; all prehearing and hearing transcripts, exhibits, and rulings; and the motions, briefs, memoranda, and other supporting papers filed in connection with the hearing. At the request of any party, the



Federal Register / V ol. 53, N o. 36 / W ednesday, February 24, 1988 / Proposed Rules 5415record shall also include any proffered evidence which was excluded.(2) At the time of filing of the record with the Executive Secretary,, the administrative law judge shall-serve upon each party a copy of the recommended decision, findings, conclusions, and proposed order.(3) The Executive Secretary may extend the period for the filing of the recommended decision, findings, conclusions, proposed order, and record by the administrative law judge.(b) Filing when a sum m ary judgm ent 
is recom m ended. If the administrative law judge recommends a final disposition of an action in response to a motion for summary judgment, motion to dismiss, or comparable dispositive motion as to one or more parties, the administrative law judge shall promptly file with the Executive Secretary that recommendation and the portion of the record (or a copy thereof) which pertains to that dispositive motion.
§ 308.41 Exceptions to recommended 
decision.(a) Filing. (1) Within twenty days after service of the recommended decision, findings, conclusions, and proposed order under § 308.40, a party may file with the Executive Secretary written expections thereto. The exceptions may include exceptions to the failure of the administrative law judge to make any recommendation for relief, finding, or conclusion; to the admission or exclusion of evidence; and to any other ruling. A supporting brief may be filed at the time the exceptions are filed.(2) Exceptions and briefs in support thereof which are not filed within the- time period provided in paragraph (a)(1) of this section shall not be accepted for filing, except that prior to the Executive Secretary’s certification of the record to the Board for decision pursuant to § 308.42, the Executive Secretary may upon a showing of good cause allow late filing. Exceptions and briefs in support thereof shall not be accepted for filing after the record is certified to the Board under § 308.42 unless the Board, in its sole discretion, decides to accept them.(b) Contents. (1) All exceptions and briefs in support of exceptions shall be confined to the particular matters in, or omissions from, the administrative law judge’s recommendations as to which that party takes exception.(2) All exceptions and briefs in support of exceptions shall set forth page or paragraph references to the specific parts of the administrative law judge’s recommendations to which exception is taken, the page or Paragraph references to those portions of the record relied upon to support each

exception, and the legal authority relied 
upon to support each exception.

(c) N o replies perm itted. There shall 
be no replies to exceptions, or other 
additional papers however styled, 
unless the Board, on its own motion, 
requests the filing of additional papers.

(d) E ffect o f fa ilu re to file  or ra ise  
exceptions. (1) Failure of a party to file 
exceptions to those matters specified in 
paragraph (a) of this section within the 
time prescribed shall be deemed a 
waiver of objection thereto.

(2) No exceptions shall be considered 
if the party taking exception had an 
opportunity to raise the same objection, 
issue, or argument before the 
administrative law judge and failed to 
do so.

§ 308.42 Notice of submission to the 
Board.When the administrative law judge has filed the record of proceeding with the Executive Secretary pursuant to § 308.40, the Executive Secretary shall submit the official record of the action to the Board after expiration of the time for filing exceptions and shall notify the parties that the action has been submitted to the Board.
§ 308.43 Post-hearing oral argument 
before the Board.

(a) W hen oral argum ent is  perm itted.
(1) Upon the written request of a party, 
or on its own motion, the Board may, in 
its sole discretion, order oral argument 
on the findings, conclusions, and 
recommended decision of the 
administrative law judge, or on any 
specific issue raised in the action.(2) Any party’s request for oral argument must be made within the time prescribed in § 308.41 for filing exceptions. The Board may enter an order requiring oral argument and setting aside the notice of submission of the record to the Board at any time before the Board renders its final decision on the case.

(b) Procedure fo r  oral argument. (1) 
Oral argument ordered under this 
section shall be before the entire Board 
or one or more members of the Board. 
Oral arguments under this section shall 
be recorded.(2) Unless the Board directs otherwise:

(i) Oral argument shall be limited to a 
total of forty minutes of which FDIC 
enforcement counsel shall be allotted 
one-half; and

(ii) FDIG enforcement counsel shall 
open the oral argument and may reserve 
up to one-half of their time for reply.

§ 308.44 Decision by the Board.(a) D ecision  to be m ade w ithin n in ety  
days. (1) The Board shall issue its decision within ninety days after the Executive Secretary has submitted the record to the Board. If oral argument is ordered under § 308.43, the Board shall issue its decision within ninety days after the submission of the record to the Board or thirty days after oral argument, whichever is later.(2) Within the ninety-day period provided in this section, the Board may set aside any notice that the case has been submitted to the Board for final decision and remand the case or any aspect thereof to the administrative law judge for further proceedings. In such a case, the provisions of § § 308.34 through 308.44 shall apply to the remanded proceeding, unless the Board or administrative law judge orders otherwise. When a case is remanded, the ninety-day period within which the Board shall issue its decision shall start anew upon the submission of the record to the Board following the completion of the hearing on remand.

(b) F D IC  sta ff participation. 
Appropriate members of the FDIC staff 
who have not participated in the 
performance of investigative or 
prosecutorial functions in the particular 
case, or in a factually related case, may 
advise and assist the Board in the 
consideration of the particular case and 
in the preparation of documents for its 
disposition.

(c) C opies. The Executive Secretary 
shall serve copies of the decision and 
order of the Board on the parties and on 
the bank concerned. Copies shall also 
be furnished to the appropriate state 
supervisory authority in the case of an 
insured nonmember bank, including a 
state branch of a foreign bank. Where 
the proceedings involve termination of 
the insured status of a state member 
bank, copies shall be furnished to the 
Board of Governors of the Federal 
Reserve System and to the appropriate 
state supervisory authority. Where the 
proceedings involve termination of the 
insured status of a national bank, a 
district bank, or a federal branch of a 
foreign bank, copies shall also be 
furnished to the Comptroller of the 
Currency. Where proceedings involve 
termination of the insured status of a 
federal savings bank, copies shall also 
be furnished to the Federal Home Loan 
Bank Board.

§ 308.45 Stays pending appeal.
The commencement of proceedings 

for judicial review of a decision and 
order of the Board shall not, unless 
specifically ordered by the Board or the
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court, operate as a stay of any order issued by the Board. The Board may, in its discretion, and on such terms as it finds just, stay the effectiveness of all or any part of its order pending a final decision on an appeal of that order.
§ 308.46 Collateral attacks on 
administrative proceedings.If an interlocutory appeal or collateral attack is brought in any court concerning all or any part of an administrative proceeding governed by this Subpart B, the challenged administrative proceeding shall continue without regard to the pendency of that court proceeding. No default or other failure to act as directed in the administrative proceeding within the times prescribed in this subpart B shall be excused based on the pendency before any court of any interlocutory appeal or collateral attack.
§ 308.47 Conflicts of interest.(a) G en eral rule. No attorney, law firm, or other person acting in a representative capacity shall represent two or more persons, at least one of whom is a party to a proceeding governed by this Subpart B, if there is, as to any matter relating directly or indirectly to the proceeding under this Subpart B, any material and actual conflict of interest between the persons represented.(b) Certification and w aiver. No attorney, law firm, or other person may represent two or more parties to a proceeding under this Subpart B, or a party and a bank to which notice of a proceeding must be given under this Subpart B, unless the attorney certifies in writing at the time of filing the notice of appearance required by § 308.08:(1) That the attorney has personally and fully discussed the possibility of conflicts of interest with each such party or bank:(2) That each such party or bank has advised the attorney that to its knowledge there is no existing or anticipated material conflict between its interests and the interests of others represented by the same attorney or his or her firm; and(3) That each such party or bank waives any right it might otherwise have had to assert any known conflicts of interest of to assert any non-material conflicts of interest during, the course of the proceeding, including any appeals.(c) D isqualification . The administrative law judge may take protective measures at any stage of a proceeding to cure a conflict of interest, including issuance of an order disqualifying an individual or firm from

appearing in a representative capacity in that proceeding.
§ 308.48 Ex parte communications.(a) D efinition . “Ex parte communication" means any material oral or written communication concerning a proceeding, which takes place between a party or another person interested in the proceeding and the administrative law judge handling that proceeding, any member of the Board, or any person assisting the administrative law judge or Board in preparing a decision with respect to that proceeding, and which was neither on the record nor on reasonable prior notice to all parties. Requests for status reports are not ex parte communications.

(b) Prohibition o f è x  parte  
com m unications. From the time the 
Notice is served, no person, including 
any person involved in the decisional 
process concerning the proceeding, shall 
make or knowingly cause to be made an 
ex parte communication concerning the 
proceeding.(c) Com m unications involving the 
adm inistrative law  judge. (1) The administrative law judge shall not consult anyone within the FDIC on any matter in issue, unless upon notice and opportunity for all parties to participate. This section shall not be construed as prohibiting the administrative law judge from consulting with the Office of the Executive Secretary concerning procedural matters.(2) The administrative law judge shall not be responsible to, or subject to the supervision or direction of, any officer, employee, or agent of the FDIC engaged in the performance of investigative or prosecutorial functions.(d) Procedure upon occurrence o f ex  
parte com m unication. If an ex parte communication is made, all such written communications, or if the communication is oral, a memorandum stating the substance of the communication, shall be placed on the record of the proceeding and served on all parties.(e) Sanctions. To the extent consistent with the interests of justice and the policy of the Act, knowing violation of this section may be a ground for a decision adverse to a party who violates this section or may be a ground for suspension or disbarment of any person engaging in such conduct, as provided for in § 308,50
§308.49 Sanctions.(a) G eneral rule. Appropriate sanctions may be imposed when any counsel or party has acted, or failed to act, in a manner required by applicable

statute, regulations, or order, and that act or failure to act:
(1) Constitutes contemptuous conduct;
(2) Has in a material way injured or 

prejudiced some other party in terms of 
substantivé injury, incurring additional 
expenses including attorney’s fees, 
prejudicial delay, or otherwise:(3) Is a clear and unexcused violation of an applicable statute, regulation, or order; or (4) has unduly delayed the proceeding.

(b) Sanctions. Sanctions which may 
be imposed include any one or more of 
the following:

(1) Issuing an order against the party;(2) Rejecting or striking any testimony or documentary evidence offered, or other papers filed, by the party;(3) Precluding the party from contesting specific issues or findings;((4) Precluding the party from offering certain evidence or from challenging or contesting certain evidence offered by another party;(5) Precluding the party from making a late filing or conditioning a late filing on any terms that are just; and(6) Assessing reasonable expenses, including attorney’s fees, incurred by any other party as a result of the improper action or failure to act.(c) Lim its on d ism issa l as a sanction. No recommendation of dismissal shall be made by the administrative law judge or granted by the Board based on the failure to hold a hearing within the time period called for in this Part 308, or on the failure of an administrative law judge to render a recommended decision within the time period called for in this Part 308, absent a finding that the delay:(1) Resulted solely or principally from the conduct of the FDIC enforcement counsel;(2) That the conduct of the FDIC enforcement counsel is unexcused;(3) That the moving Respondent took all reasonable steps to oppose and prevent the subject delay;(4) That the moving Respondent has been materially prejudiced or injured; and(5) That no lesser or different sanction is adequate.(d) Procedure fo r  im position o f 
sanctions: (1) The administrative law judge, upon the request of any party, or on his or her own motion, may impose sanctions in accordance with this section, provided that the administrative law judge may only recommend to the Board the sanction of entering a final order determining the case on the merits.

(2) No sanction, other than refusing to 
accept late papers, authorized by this 
section shall be imposed without prior



Federal Register / V o l. 53, N o. 36 / W ednesday, February 24, 1988 / Proposed Rules 5417notice to all parties and an opportunity for any counsel or party against whom sanctions would be imposed to be heard. Such opportunity to be heard may be on such notice, and the response may be in such form, as the administrative law judge directs. The opportunity to be heard may be limited to an opportunity to respond orally immediately after the act or inaction covered by this section is noted by the administrative law judge.(3) Requests for the imposition of sanctions by any party, and the imposition of sanctions, shall be treated for interlocutory review purposes in the same manner as any other ruling by the administrative law judge.(e) Section not exclu siv e . Nothing in this section shall be read as precluding the administrative law judge or the Board from taking any other action, or imposing any restriction or sanction, authorized by applicable statute or regulation.
§308.50 Suspension and disbarment.(a) D iscretionary suspension and  
disbarment. (1) The Board may suspend or revoke the privilege of any attorney to appear or practice before the FDIC if, after notice of an opportunity for hearing in the matter, that attorney is found by the Board:(1) Not to possess the requisite qualifications to represent others:(ii) To be seriously lacking in character or integrity or to have engaged in material unethical or improper professional conduct:(iii) To have engaged in, or aided and abetted, a material and knowing violation of the Act; or(iv) To have engaged in contemptuous conduct before the FDIC.
Suspension or revocation on the grounds set forth in paragraphs (a)(i), (ii), (iii) and (iv) of this section shall only be ordered upon a further finding that the attorney’s conduct or character was 
sufficiently egregious as to justify 
suspension or revocation.(2) Unless otherwise ordered by the Board, an application for reinstatement oy a person suspended or disbarred under paragraph (a)(1) of this section may be made in writing at any time more than three years after the effective date of the suspension or disbarment and, thereafter, at any time more than one year after the person’s most recent application for reinstatement. The suspension or disbarment shall continue until the applicant has been reinstated by the Board for good cause shown or until, in the case of a suspension, the suspension period has expired. An applicant for reinstatement under this

provision may, in the Board’s sole discretion, be afforded a hearing.(b) M andatory suspension and  
disbarm ent. (1) Any attorney who has been and remains suspended or disbarred by a court of the United States or of any state, territory, district, commonwealth, or possession: or any person who has been and remains suspended or barred from practice before the Office of the Comptroller of the Currency, the Federal Reserve Board, the Federal Home Loan Bank Board, the Securities and Exchange Commission, or the Commodity Futures Trading Commission; or any person who has been convicted of a felony, or of a misdemeanor involving moral turpitude, within the last ten years, shall be suspended automatically form appearing or practicing before the FDIC. A  disbarment, suspension, or conviction within the meaning of this paragraph (b) shall be deemed to have occurred when the disbarring, suspending, or convicting agency or tribunal enters its judgment or order, regardless of whether an appeal is pending or could be taken, and includes a judgment or an order on a plea of nolo contendere or on consent, regardless of whether a violation is admitted in the consent.(2) Any person appearing or practicing before the FDIC who is the subject of an order, judgment, decree, or finding of the types set forth in paragraph (b)(1) of this section shall promptly file with the Executive Secretary a copy thereof, together with any related opinion or statement of the agency or tribunal involved. Failure to file any such paper shall not impair the operation of any Other provisions of this section.(3) A  suspension or disbarment under paragraph (b)(1) of this section from practice before the FDIC shall continue until the applicant has been reinstated by the Board for good cause shown, provided that any person suspended or disbarred under paragraph (b)(1) of this section shall be automatically reinstated by the Executive Secretary, upon appropriate application, if all the grounds for suspension under the provisions of that paragraph are subsequently removed by a reversal of the conviction (or the passage of time since the conviction) or termination of the underlying suspension or disbarment. An application for reinstatement on any other grounds by any person suspended or disbarred under paragraph (b)(1) of this section may be filed at any time not less than one year after the applicant’s most recent application. An applicant for reinstatement under this provision may, in the Board’s sole discretion, be afforded a hearing.

(c) H earings under this section . Hearings conducted under this section shall be conducted in substantially the same manner as other hearings under this Subpart B, provided that in proceedings to terminate existing FDIC suspension or disbarment orders, the person seeking the termination of the order shall bear the burden of going forward with an application and with proof, and that the Board may, in its sole discretion, direct that any proceeding to terminate an existing suspension or disbarment by the FDIC be limited to written submissions.(d) Sum m ary suspension fo r  
contem ptuous conduct. A  finding by the administrative law judge of contemptuous conduct during the course of any proceeding shall be grounds for summary suspension by the administrative law judge of any attorney or other representative from any further participation in that proceeding for the duration of that proceeding.(e) Practice defined. Unless the Board orders otherwise, for the purposes of this section, practicing before the FDIC includes, but is not limited to:(1) Transacting any business with the FDIC as an attorney or agent for any other person; and(2) The preparation of any statement, opinion, or other paper by any attorney, which statement, opinion, or paper is filed with the FDIC in any registration statement, notification, application, report, or other document, with the consent of such attorney.
Subpart C—Rules and Procedures 
Applicable to Proceedings Relating to 
Disapproval of Acquisition of Control

§308.51 Scope.The rules and procedures in this subpart and Subpart B shall apply to proceedings in connection with the disapproval by the Board or its designee of a proposed acquisition of control of an insured nonmenber bank.
§ 308.52 Grounds for disapproval.The following are grounds for disapproval of a proposed acquisition of control of an insured nonmember bank:(a) The proposed acquisition of control would result in a monopoly or would be in furtherance of any combination or conspiracy to monopolize or attempt to monopolize the banking business in any part of the United States;(b) The effect of the proposed acquisition of control in any section of the United States may be to substantially lessen competition or to tend to create a monopoly or would in
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any other manner be in restraint of trade, and the anticompetitive effects of the proposed acquisition of control are not clearly outweighed in the public interest by the probable effect of the transaction in meeting the convenience and needs of the community to be served;(c) The financial condition of any acquiring person might jeopardize the financial stability of the bank or prejudice the interests of the depositors of the bank;(d) The competence, experience, or integrity of any acquiring person or of any of the proposed management personnel indicates that it would not be in the interest of the depositors of the bank, or in the interest of the public, to permit such person to control the bank; or
(e) Any acquiring person neglects, 

fails, or refuses to furnish to the FDIC all 
the information required by the FDIC.

§ 308.53 Notice of disapproval.(a) G en eral rule. (1) Within three days of the decision by the Board or its designee to disapprove a proposed acquisition of control of an insured nonmember bank, a written notice of disapproval shall be mailed by first class mail to, or otherwise served upon, the party seeking to acquire control.(2) The notice of disapproval shall:(i) State the basis for the disapproval; and(ii) Indicate that (A) a hearing may be requested by filing a written request with the Executive Secretary within ten days after service of the notice of disapproval and (B) if a hearing is requested, that an answer to the notice of disapproval, as required by § 308.54, must be filed within twenty days after service of the notice of disapproval.(b) W aiver o f hearing. Failure to request a hearing pursuant to this section shall constitute a waiver of the opportunity for a hearing and the notice of disapproval shall constitute a final and unappealable order.
§ 308.54 Answer to notice of disapproval.(a) Contents. An answer to the notice of disapproval of a proposed acquisition of control shall be filed within twenty days after service of the notice of disapproval and shall specifically deny those portions of the notice of disapproval which are disputed. Those portions of the notice of disapproval which are not specifically denied are deemed admitted by the applicant. Any hearing under this Subpart C  shall be limited to those parts of the notice of disapproval that are specifically denied.(b) Failure to answ er. Failure of a party to file a timely answer pursuant to

this section shall be deemed a waiver of 
the party’s right to appear at a hearing 
and contest the disapproval, and the 
notice of disapproval shall 
automatically constitute a final and 
unappealable order.

Subpart D—Rules and Procedures 
Applicable to Proceedings Relating to 
Assessment of Civil Money Penalties 
for Willful Violations of the Change in 
Bank Control Act

§ 308.55 Scope.The rules and procedures of this subpart and subpart B shall apply to proceedings to assess civil penalties against any person for willful violation of the Change in Bank Control Act of 1978, or any regulation or order issued pursuant thereto, in connection with the affairs of an insured nonmember bank.
§ 308.56 Assessment of penalties.

(a) R elevant considerations. The 
Board or its designee may, in its 
discretion, assess civil penalties for 
willful violations of the Change in Bank 
Control Act after taking into 
consideration the gravity of the violation 
and the Respondent’s financial 
resources, good faith, and any other 
arguments, information, and data 
submitted by the Respondent.

(b) Am ount. The Board or its designee 
may assess against the Respondent a 
penalty of not more than $10,000 per day 
for each day the violation of the Change 
in Bank Control Act continues.

§ 308.57 Collection of penalties.
The FDIC may collect may civil 

penalty assessed pursuant to this 
subpart by agreement with the 
Respondent, or the FDIC may bring an 
action against the Respondent to 
recover the penalty amount in the 
appropriate United States district court. 
All penalties collected under this section 
shall be paid over to the Treasury of the 
United States.

Subpart E—Rules and Procedures 
Applicable to Proceedings for 
Involuntary Termination of Insured 
Status
§ 308.58 Scope.(a) Involuntary term ination o f 
insurance pursuant to section  8(a) o f the 
A ct. The rules and procedures in this subpart and Subpart B shall apply to proceedings in connection with the involuntary termination of the insured status of an insured bank or an insured branch of a foreign bank pursuant to section 8(a) ofthe Act, 12 U .S.C. 1818(a).(b) Involuntary term ination o f  
insurance pursuant to section 8(p) o fth e  
A ct. The rules and procedures in

§ 308.63 of this Subpart E shall apply to proceedings in connection with the involuntary termination of the insured status of an insured bank or an insured branch of a foreign bank pursuant to section 8(p) of the Act, 12 U.S.C.§ 1818(p). Subpart B shall not apply to proceedings under section 8{p) of the Act.
§ 308.59 Grounds for termination of 
insurance.(a) G en eral rule. The following are grounds for involuntary termination of insurance pursuant to section 8(a) of the Act:(1) An insured bank or its directors or trustees have engaged or are engaging in unsafe or unsound practices in conducting the business of such bank;(2) An insured bank is in an unsafe or unsound conditon such that it should not continue operations as an insured bank; or(3) An insured bank or its directors or trustees have violated an applicable law, rule, regulation, or order, or any condition imposed in writing by the FDIC in connection with the granting of any application or other request by the bank or have violated any written agreement entered into with the FDIC.(b) Extraterritorial acts o f foreign  
banks. An act or practice committed outside the United States by a foreign bank or its directors or trustees which would otherwise be a ground for termination of insured status under this section shall be a ground for termination if the Board finds:(1) The act or practice has been, is, or is likely to be a cause of, or carried on in connection with or in furtherance of, an act or practice committed within any state, territory, or possession of the United States or the District of Columbia that, in and of itself, would be an appropriate basis for action by the FDIC; or(2) The act or practice committed outside the United States, if proven, would adversely affect the insurance risk of the FDIC.(c) Failure o f foreign bank to secure  
rem oval o f personnel. The failure of a foreign bank to comply with any order of removal or prohibition issued by the Board under Subpart G  or the failure of any person associated with a foreign bank to appear promptly as a party to a proceeding pursuant to Subpart G  shall be a ground for termination of insurance of deposits in any branch of the bank.
§ 308.60 Order of correction.(a) N otice to bank. (1) Upon a finding by the Board or its designee pursuant to § 308.59 of an unsafe or unsound
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practice or condition or of a violation, 
there shall be served upon the insured 
bank an Order of Correction specifying 
the findings and ordering correction of 
the practices, conditions, or violations 
within one hundred twenty days after 
receipt of an Order of Correction.(2) A  shorter period of correction of 
not less than twenty days may be fixed 
in any case where the Board or its 
designee, in its discretion, has 
determined that the insurance risk of the 
FDIC is unduly jeopardized, or may be 
fixed by the Comptroller of the Currency 
in the case of a national bank, a district 
bank, or an insured federal branch of a 
foreign bank, by the state authority in 
the case of an insured nonmember bank, 
including an insured State branch of a 
foreign bank, by the Board of Governors 
of the Federal Reserve System in the 
case of a state member bank, or by the 
Federal Home Loan Bank Board in the 
case of an insured federal savings bank.

(b) N otice to su pervisory authority.
The Executive Secretary shall also serve 
the Order of Correction on the 
Comptroller of the Currency in the case 
of a national bank, a district bank, or an 
insured federal branch of a foreign bank, 
on the Board of Governors of the 
Federal Reserve System in the case of a 
state member bank, on the Federal 
Home Loan Bank Board in the case of an 
insured federal savings bank, and on the 
appropriate state supervisory authority 
in the case of an insured state bank, 
including a state branch of a foreign 
bank* for the purpose of securing 
correction of the practices or violations 
of the bank or its directors or trustees, 
or of the condition of the bank.
§ 308.61 Notice of intent to terminate.

Unless correction of the practices, 
condition, or violations specified in the 
Order of Correction is made within the 
time period provided therein, the Board 
or its designee, if it determines to 
proceed further, shall cause to be served 
upon the insured bank a Notice of its 
intention to terminate insured status not 
less than thirty days after the service of 
that Notice.

§ 308.62 Notice to depositors.
If the Board enters an order 

terminating the insured status of a bank 
or branch, the bank shall, on the day 
that order becomes final, or on such 
other day as that order prescribes, mail 
a notification of termination of insured 
status to each depositor at the 
depositor’s last address of record on the 
books of the bank or branch. The bank 
shall also publish the notification in two 
issues of a local newspaper of general 
circulation and shall furnish the FDIC  
with proof of such publications. The

notification to depositors shall include information provided in substantially the following form:Notice(Date)-----------------------------------------------1. The status of the_________ , as an (insuredbank) (insured branch) under the provisions of the Federal Deposit Insurance Act, will terminate as of the close of business on the _ _ ----- - day of_________ _ 192. Any deposits made by you after that date, either new deposits or additions to existing deposits, will not be insured by the Federal Deposit Insurance Corporation.3. Insured deposits in the (bank) (branch)on the______ ___day of_______ __, 19 ,will continué to be insured, as provided by the Federal Deposit Insurance Act, for 2 yearsafter the close of business on the_________day of---------- , 19_________ Provided,however, that any withdrawals after the close of business on the _ _ _ _ _  day of---------- , 19---------- , will reduce theinsurance coverage by the amount of such withdrawals.(Name of bank or branch)(Address)The notification may include any additional information the bank deems advisable, provided that the information required by this section shall be set forth in a conspicuous manner on the first page of the notification.
§ 308.63 Involuntary termination of 
insured status for failure to receive 
deposits.

(a) N otice to show  cause. When the 
Board or its designee has evidence that 
an insured bank is not engaged in the 
business of receiving deposits, other 
than trust funds, the Board or its 
designee shall give written notice of this 
evidence to the bank and shall direct the 
bank to show cause why its insured 
status should not be terminated under 
the provisions of section 8(p) of the Act. 
The bank shall have thirty days after 
receipt of the notice, or such longer 
period as is prescribed in the notice, to 
submit affidavits, other written proof, 
and any legal arguments that it is 
engaged in the business of receiving 
deposits other than trust funds.

(b) N otice o f term ination date. If, upon 
consideration of the affidavits, other 
written proof, and legal arguments, the 
Board determines that the bank is not 
engaged in the business of receiving 
deposits, other than trust funds, the 
finding shall be conclusive and the 
Board shall notify the bank that its 
insured status will terminate at the 
expiration of the first full semiannual 
assessment period following issuance of 
that notification.

(c) N otification to depositors o f  
term ination o f in su red status. Within 
the time specified by the Board and 
prior to the date of termination of its

insured status, the bank shall mail a notification of termination of insured status to each depositor at the depositor’s last address of record on the books of the bank. The bank shall also publish the notification in two issues of a local newspaper of general circulation and shall furnish the FDIC with proof of such publications. The notification to depositors shall include information provided in substantially the following form:Notice(Date)----------------------------------------------------.The status of the _ _ _______ as an (insuredbank) (insured branch) under the Federal Deposit Insurance Act, will terminate on the— ------day of----------- , 19_________ , and itsdeposits will thereupon cease to be insured.(Name of bank or branch)(Address)The notification may include any additional information the bank deems advisable, provided that the information required by this section shall be set forth in a conspicuous manner on the first page of the notification.
Subpart F—Rules and Procedures 
Applicable to Proceedings Relating to 
Cease-and-Desist Orders

§ 308.64 Scope.(a) C ease-an d-desist proceedings 
under section  8 o f the A ct. The rules and procedures of this subpart and Subpart B shall apply to proceedings to order an insured nonmember bank or its official to cease and desist from practices and violations described in section 8(b) of the Act, provided that the provisions of Subpart B shall not apply to the issuance of temporary cease-and-desist orders pursuant to section 8(c) of the Act.(b) Proceedings under the Secu rities 
A c t o f 1934. (1) The rules and procedures of this subpart and Subpart B shall apply to proceedings by the Board to order a municipal securities dealer or a person associated with a municipal securities dealer to cease and desist from any violation of law or regulation specified in section 15B(c)(5) of the Securities Exchange Act of 1934, as amended, 15 U .S.C. 78o—4(c)(5), where the municipal securities dealer is an insured nonmember bank or a subsidiary thereof.(2) The rules and procedures of this subpart and Subpart B shall apply to proceedings by the Board to order a clearing agency or transfer agent to cease and desist from failure to comply with the applicable provisions of sections 17,17A, and 19 of the Securities Exchange Act of 1934, as amended, 15 U.S.C. 78q, 78q-l, 78s, and the applicable
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§ 308.65 Grounds for cease-and-desist 
orders.(a) G en eral R u le. The Board or its designee may issue and have served upon any insured nonmember bank or its official a Notice, as described in§ 308.20 of Subpart B, if;(1) In the opinion of the Board or its designee the bank or official is engaging or has engaged in an unsafe or unsound practice;(2) The Board or its designee has reasonable cause to believe the bank or official is about to engage in an unsafe or unsound practice in conducting the business of such bank; or(3) In the opinion of the Board or its designee, the bank or official has violated, or there is reasonable cause to believe that the bank or official is about to violate, a law, rule, or regulation, or any condition the FDIC has imposed in writing in connection with granting an application or other request by the bank, or any written agreement with the FDIC.(b) Extraterritorial dots o f foreign  
banks. An act or practice committed outside the United States by a foreign bank or its official that would otherwise be a ground for issuing a cease-and- desist order under paragraph (a) of this section on a temporary cease-and-desist order under § 308.68 of this subpart, shall be a ground for an order if the Board or its designee finds that:(1) The act or practice has been, is, or is likely to be a cause of, or carried on in connection with or in furtherance of, an act or practice committed within any state, territory, or possession of the United States or the District of Columbia which act or practice, in and of itself, would be an appropriate basis for action by the FDIC; or(2) The act or practice, if proven, would adversely affect the insurance risk of the FDIC.
§ 308.66 Notice to state supervisory 
authorities.The Board or its designee shall give the appropriate state supervisory authority notification of its intent to institute a proceeding pursuant to Subpart F, and the grounds thereof. Any proceedings shall be conducted according to Subpart F, unless, within the time period specified in such notification, the state supervisory authority has effected satisfactory corrective action.

§ 308.67 Effective date o f order and 
service on bank.(a) E ffective  date. A  cease-and-desist order issued by the Board after a hearing, and a cease-and-desist order issued based upon a default, shall become effective at the expiration of thirty days after the service of the order upon the bank or its official. A  cease- and-desist order issued upon consent shall become effective at the time specified therein. All cease-and-desist orders shall remain effective and enforceable, except to the extent they are stayed, modified, terminated, or set aside by the Board or its designee or by a reviewing court.(b) Service on banks. In cases where the bank is not the Respondent, the cease-and-desist order shall also be served upon the bank.
§ 308.68 Temporary cease-and-desist 
order.(a) Issuance. (1) When the Board or its designee determines that the violation, threatened violation, or the unsafe or unsound practice, as specified in the Notice, or the continuation thereof, is likely to cause insolvency or substantial dissipation of assets or earnings of the bank, or is likely to seriously weaken the condition of the bank or otherwise seriously prejudice the interests of its depositors prior to the completion of the proceedings under section 8(b) of the Act and § 308.65 of this subpart, the Board or its designee may issue a temporary order requiring the bank or its official to immediately cease and desist from any such violation or practice and to take affirmative action to prevent such insolvency, dissipation, condition, or prejudice pending completion of the proceedings under section 8(b) of the Act.(2) The temporary order shall be served upon the bank or official named therein and shall also be served upon the bank in the case where the temporary order applies only to an official of the bank.(b) E ffective  date. A  temporary order shall become effective when served upon the bank or its official. Unless the temporary order is set aside, limited, or suspended by a court in proceedings authorized under section 8(c)(2) of the Act, the temporary order shall remain effective and enforceable pending completion of administrative proceedings pursuant to section 8(b) of the Act and entry of an order which has become final.(c) Subpart B  does not apply. The provisions of subpart B shall not apply to the issuance of temporary orders under this section.

Subpart G—Rules and Procedures 
Applicable to Proceedings Relating to 
Removal and Suspension Orders

§ 308.69 Scope.The rules and procedures of this subpart and Subpart B shall apply to proceedings to remove, or prohibit from further participation in the conduct of the affairs of a bank as provided in section 8(e) of the Act, 12 U.S.C. 1818(e), any director, officer, or other person participating in the conduct of the affairs of an insured nonmember bank, provided that the provisions of Subpart B shall not apply to issuance of a temporary suspension order pursuant to section 8(e)(4) of the Act.
§ 308.70 Grounds for removal or 
prohibition.(a) R em oval o f director or officer. The Board or its designee may issue and have served upon a director or officer of any insured nonmember bank and on such bank a Notice of intent to remove a director or officer from office when in the opinion of the Board or its designee:(1) (i) The director or officer has committed any violation of law, rule, regulation, or of a cease-and-desist order which has become final; or has engaged or participated in any unsafe or unsound practice in connection with the b^nk; or has committed or engaged in any act, omission, or practice which constitutes a breach of fiduciary duty as a director or officer;(ii) The violation, practice, or breach of fiduciary duty is one involving personal dishonesty on the part of such director or officer or is one which demonstrates the director's or officer’s willful or continuing disregard for the safety or soundness of the bank; and(iii) The bank has suffered or will probably suffer substantial financial loss or other damage, or the interests of its depositors could be seriously prejudiced by reason of such violation, practice, or breach of fiduciary duty, or the director of officer has received financial gain by reason of such violation, practice, or breach of fiduciary duty; or(2) The director or officer:(i) Has engaged in conduct or practices with respect to another insured bank or other business institution that resulted in substantial financial loss or other damage;(ii) Has evidenced either personal dishonesty or a willful or continuing disregard for the safety or soundness of the previously affected institution or of the subject insuredibank; and
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in conduct o f bank. The Board or its designee may issue, and have served upon any person participating in the conduct of the affairs of an insured nonmember bank, a Notice of intention to prohibit the individual’s further participation in any manner in the conduct of the affairs of the bank when in the opinion of the Board or its designee the individual;(1) Has engaged in conduct or practices with respect to such bank or other insured bank or other business institution that resulted in substantial financial loss or other damage;(2) Has evidenced either personal dishonesty or a willful or continuing disregard for the safety or soundness of the previously affected institution or of the subject insured bank; and(3) Has evidenced unfitness to participate in the conduct of the affairs of an insured bank.
§308.71 Notice to state supervisory 
authority.The Board or its designee shall give the appropriate state supervisory authority notification of its intent to institute a proceeding pursuant to this Subpart G, and the grounds therefor.The proceeding shall be conducted according to this Subpart G  unless within the time specified in such notification, the state supervisory authority has effected satisfactory corrective action.
§ 308.72 Effective date of removal or 
prohibition order.(a) E ffective date. An order of removal or prohibition issued by the Board after a hearing, and an order of removal or prohibition issued on default, shall become effective at the expiration of thirty days after the service of the order upon the Respondent and the bank. An order issued upon consent shall become effective at the time specified therein. All orders shall remain effective and enforceable, except to the extent that they are stayed, modified, terminated, or set aside by the Board or its designee or by a reviewing court.(b) A pplications to term inate rem oval 
or prohibition orders. Unless otherwise ordered by the Board or its designee, an application to terminate or modify an order of removal or prohibition issued under section 8(e) of the Act may be made in writing at any time more than

three years after the effective date of the 
removal or prohibition and, thereafter, 
at any time more than one year after the 
person’s most recent application for 
termination of the order. The order of 
removal or prohibition shall continue 
until the applicant has been reinstated 
by the Board or its designee for good 
cause shown. Unless otherwise ordered 
by the Board or its designee, an 
application for termination of an order 
under this provision shall be decided on 
the basis of written submissions.

§ 308.73 Temporary suspension order.(a) Issuance. (1) The Board may suspend from office or prohibit from further participation in the conduct of the affairs of an insured nonmember bank, a director, an officer, or any other person participating in the conduct of the affairs of such bank pending the completion of the proceeding initiated by the Notice issued pursuant to section 8(e)(l)(2) of the Act and § 308.70 of this subpart G  when the Board deems the suspension or prohibition necessary for the protection of the bank or the interests of its depositors.(2) The temporary suspension order shall be served upon the individual being suspended or prohibited and upon the bank.(b) E ffective  date. A  suspension or prohibition shall become effective when served upon the individual being suspended or prohibited. Unless set aside, limited, or suspended by a court in proceedings authorized by the Act, the temporary suspension order shall remain effective and enforceable pending completion of the administrative proceedings and entry of an order which has become final pursuant to the provisions of section 8(e)(5) of the Act.
(c) Subpart B  does not apply. The 

provision of Subpart B shall not apply to 
the issuance of temporary suspension 
orders under this section.

Subpart H—Rules and Procedures 
Applicable to Proceedings Relating to 
Assessment and Collection of Civil 
Penalties for the Violation of Cease- 
and-Desist Orders and of Certain 
Federal Statutes

§308.74 Scope.
(a) G en era l rule. The rules and 

procedures in this subpart and Subpart 
B shall apply to proceedings to assess 
and collect civil penalties from:(1) An insured nonmember bank or its official where die bank or official has violated the terms of any order which has become final and was issued pursuant to section 8(b) [(c) or (s) of the Act;

(2) An insured nonmember bank or its official where the bank or official has violated the provisions of section 22(h), 23A, or 23B of the Federal Reserve Act, 12 U .S.C . 375b, 371c, or 371c-l or any rule or regulation promulgated thereunder;(3) An insured nonmember bank or its official where the bank or official has violated the provisions of section 106(b)(2) of the Bank Holding Company Act, as amended, 12 U .S.C. 1972(2), or any rule or regulation promulgated thereunder; or(4) An insured nonmember bank or its official where the bank or official has violated the provisions of Chapter 40 of Title 12 of the United States Code, or any rule, regulation, or order issued thereunder by the FDIC.(b) D efinition  o f “has violated. ” A s  used in this subpart, the term “has violated” includes, but is not limited to, any action, alone or with others, for or towards causing, bringing about, participating in, counseling, or aiding or abetting a violation.
§ 308.75 Assessment of penalties.

(a) A ssessm en t. The civil penalty shall 
be assessed upon service of the Notice 
of Assessment and shall automatically 
become final and unappealable unless 
the Respondent both;(1) Requests a hearing pursuant to the 
provisions of § 308.20; and

(2) Answers the Notice pursuant to 
the provisions of § 308.21 of Subpart B.(b) R eleva n t considerations. In determining the amount of the civil penalty to be assessed, the Board or its designee shall consider the financial resources and good faith of the bank or official, the gravity of the violation, the history of previous violations, and any such other matters as justice may require.

(c) Am ount. The Board or its designee 
may assess upon the bank or official a 
civil penalty of not more than $1,000 per 
day for each day the violation of an 
order or statute specified in § 308.74 of 
this subpart continues.

§ 308.76 Effective date of, and payment 
under, an order to pay.

(a) E ffective  date. (1) Unless 
otherwise provided in the Notice, except 
in situations covered by paragraph (a)(2) 
of this section, civil penalties assessed 
pursuant to this subpart are due and 
payable sixty days after the Notice is 
served upon the Respondent.(2) If the Respondent both requests a hearing and serves an answer, civil penalties assessed pursuant to this subpart are due and payable sixty days after an order to pay, issued after the
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hearing or upon default, is served upon 
the Respondent, unless the order 
provides for a different period of 
payment. Civil penalties assessed 
pursuant to an order to pay issued upon 
consent are due and payable within the 
time specified therein.

(b) Paym ent. All penalties collected 
under this section shall be paid over to 
the Treasury of the United States.

Subpart I—Rules and Procedures for 
Imposition of Sanctions Upon 
Municipal Securities Dealers or 
Persons Associated With Them and 
Clearing Agencies or Transfer Agents
§308.77 Scope.

The rules and procedures in this 
subpart and subpart B shall apply to 
proceedings by the Board or its 
designee:

(a) To censure, limit the activities of, 
suspend, or revoke the registration of, 
any municipal securities dealer for 
which the FDIC is the appropriate 
regulatory agency;

(b) To censure, suspend, or bar from 
being associated with such a municipal 
securities dealer, any person associated 
with such a municipal securites dealer; 
and

(c) To deny registration to, censure, 
limit the activities of, suspend, or revoke 
the registration of, any transfer agent or 
clearing agency for which the FDIC is 
the appropriate regulatory agency.

This subpart and Subpart B shall not 
apply to proceedings to postpone or 
suspend registration of a transfer agent 
or clearing agency pending final 
determination of denial or revocation of 
registration.

§ 308.78 Grounds for imposition of 
sanctions.

(a) A ction  under section 15(b)(4) o f 
the Secu rities Exchange A c t o f 1934. The 
Board or its designee may issue and 
have served upon any municipal 
securities dealer for which the FDIC is 
the appropriate regulatory agency, or 
any person associated or seeking to 
become associated with a municipal 
securities dealer for which the FDIC is 
the appropriate regulatory agency, a 
written Notice of its intention to 
censure, limit the activities or functions 
or operations of, suspend, or revoke the 
registration of, such municipal securities 
dealer, or to censure, suspend, or bar the 
person from being associated with the 
municipal securities dealer, when the 
Board or its designee determines:

(1) That such municipal securities 
dealer or such person:

(i) Has committed any prohibited act 
or omitted any required act specified in 
subparagraph (A), (D), or (E) of section

15(b)(4) of the Securities Exchange Act of 1934, as amended (15 U .S.C. 78o),(ii) Has been convicted of any offense specified in section 15(b)(4)(B) of that act within 10 years of commencement of proceedings under this subpart; or(iii) Is enjoined from any act, conduct, or practice specified in section 15(b)(4)(C) of that act; and
(2) That is in the public interest to 

impose any of the sanctions set forth in 
paragraph (a) of this section.(b) Action under sections 17 and 17A  
o f Securities Exchange A ct o f 1934. The Board or its designee may issue, and have served upon any transfer agent or clearing agency for which the FDIC is the appropriate regulatory agency, a written Notice of its intention to deny registration to, censure, place limitations on the activities or functions or operations of, suspend, or revoke the registration of, the transfer agent or clearing agency, when the Board or its designee determines;(1) That the transfer agent or clearing agency has willfully violated, or is unable to comply with, any applicable provision of section 17 or 17A of the Securities Exchange Act of 1934, as amended, or any applicable rule or regulation issued pursuant thereto; and(2) That it is in the public interest to impose any of the sanctions set forth in paragraph (b) in this section.
§ 308.79 Notice to and consultation with 
the Securities and Exchange Commission.Before initiating any proceedings under § 308.78, the FDIC shall:(a) Notify the Securities and Exchange Commission of the identity of the municipal securities dealer or associated person against whom proceedings are to be initiated, and the nature of and basis for the proposed action; and(b) Consult with the Commission concerning the effect of the proposed action on the protection of investors and the possibility of coordinating the action with any proceeding by the Commission against the municipal securities dealer or associated person.
§ 308.80 Effective date of order imposing 
sanctions.An order issued by the Board after a hearing or an order issued upon a default shall become effective at the expiration of thirty days after the service of the order, except that an order of censure, denial, or revocation of registration is effective when served. An order issued upon consent shall become effective at the time specified therein.All orders shall remain effective and enforceable except to the extent they are stayed, modified, terminated, or set

aside by the Board, its designee, o ra - reviewing court, provided that orders of suspension shall continue in effect no longer than twelve months.
Subpart J—Rules and Procedures 
Relating to Exemption Proceedings 
Under Section 12(h) of the Securities 
Exchange Act of 1934

§308.81 Scope.The rules and procedures of this subpart J shall apply to proceedings by the Board or its designee to exempt, in whole or in part, an issuer of securities from the provisions of section 12(g), 13, 14(a), 14(c), 14(d), or 14(f) of the Securities Exchange Act of 1934, as amended, 15 U .S.C. 781, 78m, 78n (a), (c),(d) or (f), or to exempt an officer or a director or benefical owner of securities of such an issuer from the provisions of section 16 of that act, 15 U .S.C. 78p.
§ 308.82 Application for exemption.Any interested person may file a written application for an exemption under this subpart with the Executive Secretary, Federal Deposit Insurance Corporation, 55017th Street, NW., Washington, DC 20429. The application shall specify the exemption sought and the reason therefore, and shall include a statement indicating why the exemption would be consistent with the public interest or the protection of investors.
§ 308.83 Newspaper notice.(a) G en eral rule. If the Board or its designee, in its sole discretion, decides to further consider an application for exemption, there shall be served upon the applicant instructions to publish one notification in a newspaper of general circulation in the community where the main office of the issuer is located. The applicant shall furnish proof of such publication to the Executive Secretary or such other person as may be directed in the instructions.(b) Contents. The notification shall contain:

(1) The name and address of the 
issuer and the name and title of the 
applicant;(2) The exemption sought;(3) A  statement that a hearing will be held; and(4) A  statement that within thirty days of publication of the newspaper notice, interested persons may submit to the FDIC written comments on the application for exemption and a written request for an opportunity to be heard.The address of the FDIC must appear in the notice.
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§ 308.84 Notice of hearing.Within ten days after expiration of the period for receipt of comments pursuant to § 308.83, the Executive Secretary shall serve upon the applicant and any person who has requested an opportunity to be heard written notification indicating the place and time of the hearing. The hearing shall be held not later than thirty days after service of the notification of hearing. The notification shall contain the name and address of the presiding officer designated by the Executive Secretary and a statement of the matters to be considered.
§308.85 Hearing.(a) Proceedings are inform al. Formal rules of evidence, the adjudicative procedures of the Administrative Procedures Act [5 U .S.C. 554-557), and Subpart B shall not apply to hearings under this subpart.(b) H earing procedure. (1 ) Parties to the hearing may appear personally or through counsel and shall have the right to introduce relevant and material documents and to make an oral statement.(2) The presiding officer shall have discretion to permit presentation of witnesses within specified time limits, provided that a list of witnesses is furnished to the presiding officer prior to the hearing. Witnesses shall be sworn, unless otherwise directed by the presiding officer. The presiding officer may ask questions of any witness and each party may cross-examine any witness presented by an opposing party.(3) The proceedings shall be recorded and the transcript shall be promptly submitted to the Board. If the hearing is conducted by a presiding officer other than one or more members of the Board, the presiding officer shall make recommendations to the Board, unless the Board, in its sole discretion, directs otherwise.
§ 308.86 Decision of Board.Following submission of the hearing transcript to the Board, the Board may grant the exemption where it determines, by reason of'the number of public investors, the amount of trading interest in the securities, the nature and extent of the issuer’s activities, the issuer’s income or assets, or otherwise, that the exemption is consistent with the public interest or the protection of investors. Any exemption shall be set forth in an order specifying the terms of the exemption, the person to whom it is granted, and the period for'which it is granted. A  copy of the order shall be served upon each party to the proceeding.

Subpart K—Procedures Applicable to 
Investigations Pursuant to Section 
10(c) of the Act

§308.87 Scope.The procedures of this subpart shall be followed when an investigation is instituted and conducted in connection with any open or faffed insured bank, any institutions making application to become insured banks, and affiliates thereof, or with other types of investigations to determine compliance - with applicable law and regulations, pursuant to section 10(c) o f the Act, 12 U .S.C. 1820(c). Subpart B shall not apply to investigations under this subpart.
§ 308.88 Conduct of investigation.

An investigation conducted pursuant 
to section 10(c) of the Act shall be 
initiated only upon issuance of an order 
by the Board, or by (he General Counsel 
or designee thereof together with either 
the Director of the Division of Bank 
Supervision or designee thereof or the 
Director of the Division of Liquidation or 
designee thereof. The order shall 
indicate the purpose of the investigation 
and designate FDIC’s representative(s) 
to direct the conduct of the 
investigation. Upon application and for 
good cause shown, the persons who 
issue the order of investigation may 
limit, quash, modify, or withdraw it.Upon the conclusion of the investigation, an order of termination of the investigation shall be issued by the persons issuing the order of investigation.
§ 308.89 Powers of person conducting 
investigation.The person designated to conduct a section 10(c) investigation shall have the power, among other things, to administer oaths and affirmations, to take and preserve testimony under oath, to issue subpoenas and subpoenas duces tecum and to apply for their enforcement to the United States District Court for the judicial district or the United States court in any territory in which the main office of the bank, institution, or affiliate is located or in which the witness resides or conducts business. The person conducting the investigation may obtain the assistance of counsel or others from both within and outside the FDIC. The persons who issue the order of investigation may limit, quash, or modify and subpoena or subpoena duces tecum, upon application and for good cause shown. The person conducting an investigation may report to the Board any instance where any attorney has been guilty of contemptuous conduct. The Board, upon motion of the person conducting the

investigation, or on its own motion, may make a finding of contempt and may then summarily suspend, without a hearing, any attorney representing a witness from further participation in the investigation.
§ 308.90 Investigations confidential.Investigations conducted pursuant to section 10(c) shall be confidential. Information and documents obtained by the FDIC in the course of such investigations shall not be disclosed, except as provided in Part 309 of the FDIC’s rules and regulations and as otherwise required by law.
§ 308.91 Rights of witnesses.In an investigation pursuant to section 10(c) of the Act:(a) Any person compelled or requested to furnish testimony, documentary evidence, or other information, shall upon request be shown and provided with a copy of the order initiating the proceeding;

(b) Any person compelled or 
requested to provide testimony as a 
witness or to furnish documentary 
evidence may be represented by an 
attorney who meets the requirements of 
§ 308.08(c). That attorney may be 
present and may:(1) Advise the witnees before, during, and after such testimony;(2) Briefly question the witness at the conclusion of such testimony for clarification purposes; and(3) Make summary notes during such testimony solely for the use and benefit of the witnesss;(c) All persons testifying shall be sequestered. Such persons and their counsel shall not be present during the testimony of any other person, unless permitted in the discretion of the person conducting the investigation;(d) In cases of a perceived or actual conflict of interest arising out of an attorney’s or law firm’s representation of multiple witnesses, the person conducting the investigation may require the attorney to comply with the provisions of § 308.47(b) of Subpart B; and(e) Witness fees shall be paid in accordance with § 308.16 of Subpart B.
§ 308.92 Service of subpoena.Service of a subpoena shall be accomplished in accordance with § 308.13 of Subpart B.
§ 308.93 Transcripts.(a) General rule. Transcripts of testimony, if any, in an investigation pursuant to section 10(c) shall be recorded by an official reporter, or by any other person or means designated



5424 Federal Register / V ol. 53, No. 36 / W ednesday, February 24, 1988 / Proposed Rulesby the person conducting the investigation. A  witness may, solely for the use and benefit of the witness, obtain a copy of the transcript of his or her testimony at the conclusion of the investigation or, at the discretion of the person conducting the investigation, at an earlier time, provided the transcript is available. The witness requesting a copy of his or her testimony shall bear the cost thereof.(b) Subscription b y w itness. The transcript of testimony shall be subscribed by the witness, unless the person conducting the investigation and the witness, by stipulation, have waived the signing, or the witness is ill, cannot be found, or has refused to sign. If the transcript of the testimony is not subscribed by the witness, the official reporter taking the testimony shall certify that the transcript is a true and complete transcript of the testimony.
S u bp art L— P ro ced u res  and S tand ard s  
A p p licab le  to  S uspension , R em ova l, 
and  P roh ib ition  W h e re  a F e lo ny  is 
C h arged , and  P etitio ns  fo r  
R eco n s id era tio n  o f D enial o f  
A p p lica tio ns  U n d er S ec tion  19 o f the  
A ct

§ 308.94 Scope.The rules and procedures set forth in this subpart shall apply to the following proceedings:(a) To suspend any director, officer, or other person praticipating in the conduct of the affairs of an insured state nonmember bank, or to prohibit such idividuals from further participation in the conduct of the affairs of the bank, where the individual is charged in any state, Federal, or territorial information or indictment, or charged in any complaint authorized by a United States attorney, with the commission of, or participation in, a crime involving dishonesty or breach of trust punishable by imprisonment exceeding one year under State or Federal law;(b) To remove from office any director, officer, or other person, or to prohibit any person from further participation in the conduct of the affairs of the bank, except with the consent of the Board or its designee, where a judgment of conviction not subject to further appellate review has been entered against the individual for the commission of, or participation in, a crime involving dishonesty or breach of trust punishable by imprisonment exceeding one year under State or Federal law; or(c) Petition .̂ for reconsideration of a denial of an application by an insured bank under section 19 of the Act, 12 U.S.C. 1829 to engage the services of an

individual who has been convicted of any criminal offense involving dischonesty or a breach of trust.
§ 308.95 Relevant considerations.(a) Suspension, rem oval, or 
prohibition. (1) In proceedings to suspend, remove, or prohibit any individual under § 308.94 (a) and (b), the following shall be considered:(1) Whether the alleged offense is a crime which is punishable by imprisonmnet for a term exceeding one year under state or federal law, and which involves dishonesty or breach of trust; and(ii) Whether continued service or participation by the individual may pose a threat to the interest of the bank’s depositors or any threaten to impair public confidence in the bank.(2) Additional factors in the specific case that appear relevant to its decision to continue in effect, rescind, terminate, or modify a suspension, removal or prohibition order may be considered. However, the question of whether an individual charged with a crime is guilty of the crime charged shall not be tried in a proceeding under this subpart.(b) D en ia l o f p etition . (1) In proceedings under § 308.94(c) for reconsideration of a denial of an application, the following shall be considered:(1) Whether the conviction is for a criminal offense, either misdemeanor or felony, involving dischonesty or breach of trust;(ii) Whether service of the individual to the bank constitutes a significant threat to the safety and soundness of the applicant bank or the interests of its depositors, or threatens to impair public confidence in the bank;

(iii) Evidence of the affected 
individual’s rehabilitation;

(iv) The position to be held by the 
affected individual;

(v) Applicable fidelity bond coverage 
for the affected individual; and(vi) Additional factors in the specific case that appear relevant. However, the question of whether an individual convicted of a crime was guilty of that crime shall not be tried in a proceeding under this subpart.(2) In evaluating these factors, weight may be given to the judgment of the applicant bank’s board of directors and bonding company, provided the judgments are made at arm’s length.
§ 308.96 Notice of suspension, orders of 
removal or prohibition, and denial of 
applications.

(a) N otice o f suspension or 
prohibition. (1) The Board or its 
designee may suspend or prohibit 
further participation by a director, an

officer, or other person participating in the conduct of the affairs of the bank by written notice of suspension or prohibition upon a determination by the Board or its designee that the grounds for such suspension or prohibition specified in § 308.94(a) exist. The written notice of suspension or prohibition shall be served upon the individual and the bank.(2) The written notice of suspension shall:(i) Inform the individual that a written request for a hearing, stating the relief desired and grounds therefor, and any supporting evidence, may be filed with the Executive Secretary within thirty days after receipt of the written notice; and(ii) Summarize or cite to the relevant considerations specified in § 308.95(a) of this subpart.(3) The suspension or prohibition shall be effective immediately upon service on the individual, and shall remain in effect until final disposition of the information, indictment, complaint, or until it is terminated by the Board or its designee under the provisions of§ 308.97 or § 308.99 or otherwise.(b) O rder o f rem oval or prohibition.(1) The Board or its designee may issue an order removing or prohibiting from further participation in the conduct of the affairs of the bank director, officer, or other person participating in the conduct of the affairs of the bank, when:(1) A  final judgment of conviction not subject to further appellate review is entered against the individual for a crime referred to in § 308.94(b) and(ii) The Board or its designee determines that continued service or participation of the individual may threaten the interests of the bank’s depositors or may threaten to impair public confidence in the bank.The order shall be served upon the individual and the bank.(2) The order shall(i) inform the individual that a written request for a hearing, stating the relief desired and grounds therefor, and any supporting evidence, may be filed with the Executive Secretary within thirty days after receipt of the order and (ii) summarize or cite the relevant considerations specified in § 308.95(a) of this subpart.(3) The order shall be effective immediately upon service on the individual, and shall remain in effect until it is terminated by the Board or its designee under the provisions of section 308.97 or 308.99 or otherwise.(c) D en ial o f applications. An initial denial of an application under section 19 of the Act shall:
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§ 308.97 Appeals of orders and denials.(a) H earing dates. The Executive Secretary shall order a hearing to be commenced within thirty days after receipt of a request for hearing filed pursuant to § 308.96. Upon the request of the petitioning individual or bank, the presiding officer or the Executive Secretary may order a later hearing date. ■(b) H earing procedure. (1) The hearing shall be held in Washington, DC, or at another designated place, before a presiding officer designated by the Executive Secretary.(2) The provisions of § § 308.08, 308.10, 308.14 and 308.18 of Subpart B shall apply to hearings held pursuant io this section, but except as expressly provided in this subpart, the balance of subpart B shall not apply to such hearings.(3) The individual, or in the case of a denial of an application under section 19 of the Act, the affected bank, may appear at the hearing and shall have the right to introduce relevant and material documents and oral argument. Staff members of the FDIC’s Office of the General Counsel may attend the hearing and participate as a party.(4) There shall be no discovery in proceedings under this Subpart L.(5) At the discretion of the presiding officer, witnesses may be presented within specified time limits, provided that a list of witnesses is furnished to the presiding officer and to all other parties prior to the hearing. Witnesses shall be sworn, unless otherwise directed by the presiding officer. The presiding officer may ask questions of any witness: Each party shall have the opportunity to cross-examine any witness presented by an opposing party. The proceedings shall be recorded and a transcript shall be furnished, upon request and payment of the cost thereof, to the affected individual or the bank afforded the hearing.(6) In the course of or in connection with any hearing under this subpart, the presiding officer shall have the power to administer oaths and affirmations, to take or cause to be taken depositions of unavailable witnesses, and to issue, revoke, quash, or modify subpoenas and subpoenas duces tecum. Where the

presentation of witnesses is permitted, the presiding officer may require the attendance of witnesses from any state, territory, or other place subject to the jurisdiction of the United States at any location where the proceeding is being conducted. Witness fees shall be paid in accordance with § 306.16 of Subpart B.(7) Upon the request of the affected individual or the bank afforded the hearing, or the staff members of the FDIC’s Office of the General Counsel, the record shall remain open for five business days following the hearing for the parties to make additional submissions to the record.(8) The presiding officer shall make recommendations to the Board, where possible, within ten days after the last day for the parties to submit additions to the record.(9) The presiding officer shall forward his or her recommendation to the Executive Secretary who shall promptly certify the entire record, including the recommendation, to the Board. The Executive Secretary’s certification shall close the record.(c) W ritten su bm ission s in  lieu  o f  
hearing. The affected individual or the bank may in writing waive a hearing and elect to have the matter determined on the basis of written submissions.(d) Failure to request or appear at 
hearing. Failure to request a hearing shall constitute a waiver of the opportunity for a hearing. Failure to appear at a hearing in person or through an authorized representative shall constitute a waiver of hearing. If a hearing is waived, the order shall be final and unappealable, and shall remain in full force and effect until it is terminated or modified by the Board or its designee.
§ 308.98 Decision by Board.Within sixty days following the Executive Secretary’s certification of the record to the Board, the Board shall notify the affected individual or the bank whether the suspension or prohibition, or the denial, will be continued, terminated, or otherwise modified, or whether the order of removal or prohibition or the denial will be rescinded or otherwise modified. The notification shall state the basis for any decision of the Board adverse to the affected individual or bank. The Board Shall promptly rescind or modify an order of removal or prohibition or the denial where the decision is favorable to the affected individual or bank.
§ 308.99 Reconsideration by Board.(a) Petition fo r  reconsideration. An affected individual or bank subject to any notice or order issued under

§ 308.96 or § 308.98 shall be entitled to petition the Board for reconsideration after the expiration of twelve months from the later of:(1) The date of the notice or order or the Board’s decision upholding the notice or order, or(2) The Board’s most recent reconsideration of the notice or order.(b) Contents o f petition. A  petition under this section shall state with particularity the basis for reconsideration and the relief sought. It may be accompanied by a supporting memorandum and by other documentation. The Board, in its sole discretion, shall determine whether to grant a hearing on the petition. If a hearing is granted, it shall be conducted in the same manner as other hearings conducted under this Subpart L.
Subpart M—Rules and Procedures 
Relating to the Recovery of Attorney 
Fees and Other Expenses

§ 308.100 Scope.This subpart, and the Equal Access to Justice Act (5 U .S.C. 504), which it implements, apply to adversary adjudications before the FDIC. The types of adjudication covered by this subpart are those listed in § 308.04 of Subpart B. Subpart B does not apply to any proceedings to recover fees and expenses under this subpart.
§ 308.101 Filing, content, and service of 
documents.(a) Tim e to file . An application and any other pleading or document related to the application may be filed with the Executive Secretary whenever the applicant has prevailed in the proceeding or in a discrete significant substantive portion of the proceeding within thirty days after service of the final order of the Board in disposition of the proceeding.(b) Content. The application and related documents shall conform to the requirements of § 308.12 Subpart B.(c) Service. The application and related documents shall be served on all parties to the adversary adjudication in accordance with § 308.13 of Subpart B, except that statements of net worth shall be served only on counsel for the 
FDIC.(d) Upon receipt of an application, the Executive Secretary shall refer the matter to the administrative law judge who heard the underlying adversary proceeding, provided that if the original administrative law judge is unavailable, or the Executive Secretary determines, in his or her sole discretion, that there is cause to refer the matter to a different
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administrative law judge, the matter shall be referred to a different administrative law judge.
§ 308.102 Responses to application.(a) B y  F D IC . (1) Within twenty days after service of an application, counsel for the FDIC may file with the Executive Secretary and serve on all parties an answer to the application. Unless counsel for the FDIC requests and is granted an extension of time for filing or filed a statement of intent to negotiate under § 308.110 o f this subpart, failure to file an answer within the twenty-day period will be treated as a consent to the award requested.(2) The answer shall explain in detail any objections to the award requested and identify the facts relied on in support of the FD ICs position. If the answer is based on any alleged facts not already in the record of the proceeding, the answer shall include either supporting affidavits or a request for further proceedings under § 308.111.(b) R ep ly  to answ er. The applicant may file a reply if the FDIC has addressed in its answer any of the following issues*, that the position of the FDIC was substantially justified, that the applicant unduly protracted the proceedings, or that special circumstances make an award unjust The reply shall be filed within fifteen days after service of the answer. If the reply is based on any alleged facts not already in the record of the proceeding, the reply shall include either supporting affidavits or a request for further proceedings under § 308.111.(cj B y  other parties. Any party to the adversary adjudication, other than the applicant and the FDIC, may file comments on an application within twenty days after service of the application. If the applicant is entitled to file a reply to the FDIC’s answer under paragraph (b) of this section, another party may file comments on the answer within fifteen days after service of the answer. A  commenting party may not participate in any further determines that the public interest requires such participation in order to permit additional exploration of matters raised in the comments.(d) A d d itio n a l response. Additional filings in the nature of pleadings may be submitted only by leave of the administrative law judge.
§ 308.103 Eligibility of applicants.(aj G en eral rule, To be eligible for an award under this subpart, an applicant must have been named or admitted as a party to the proceeding. In addition, the applicant must show that it meets all

other conditions of eligibility set out in paragraph (b) of this section.(b) Types o f  e lig ib le  applicant. The types of eligible applicant are,*(1) An individual with a new worth of not more than $2 million at the time the adversary adjudication was initiated; or(2) Any owner of an unincorporated business, or any partnership, corporation, associations, unit of local government or organization, the net worth of which did not exceed $7,000,000 and which did not have more than 500 employees at the time the adversary adjudication was initiated.(c) Factors to be considered. In determining the types of eligible applicant(1) An applicant who owns an unicorporated business shall be considered as an “individual” rather than a “ sole owner of an unicorporated buisness” if the issues on which he or she prevails are related to personal interests rather than to business interests,(2) An applicant’s net worth includes the value of any assets disposed of for the purpose of meeting an eligibility standard and excludes the value of any obligations incurred for this purpose. Transfers of assets or obligations incurred for less than reasonably equivalent value will be presumed to have been made for this purpose.(3) The net worth of a bank shall be established by the net worth information reported in conformity with applicable instructions and guidelines on the bank’s Consolidated Report of Condition and Income filed for the last reporting date before the initiation of the adversary adjudication.(4) The employees of an applicant include all those persons who were regularly providing services for remuneration for the applicant, under its direction and control, on the date the adversary adjudication was initiated. Part-time employees are included as though they were full-time employees.(5) The net worth and number of employees of the applicant and all of its affiliates shall be aggregated to determine eligibility. The aggregated net worth shall be adjusted if necessary to avoid counting the net worth of any entity twice. As used in this subpart, “affiliates’ ’ are;(i) Individuals, corporations, and entities that directly or indirectly or acting through one or more entities control a majority of the voting shares of the applicant; and(ii) Corporations and entities of which the applicant directly or indirectly owns or controls a majority of the voting shares.

The Board may, however, on the recommendation of the administrative law judge, or otherwise, determine that such aggregation with regard to one or more of the applicant’s affiliates would be unjust and contrary to the purposes of this subpart in light of the actual relationship between the affiliated entities. In such a case the net worth and employees of the relevant affiliate or affiliates will not be aggregated with those of the applicant. In addition, the Board may determine that financial relationships of the applicant other than those described in this paragraph constitute special circumstances that would make an award unjust,(6) An applicant that participates in a proceeding primarily on behalf of one or more other persons or entities that, would be ineligible is not itself eligible for an award.
§ 308.104 Prevailing party.(a) G en era l ru le. An eligible applicant who, following an adversary adjudication has gained victory on the merits in the proceeding is a “prevailing party”. An eligible applicant may be a “prevailing party” if a settlement of the proceeding was effected on terms favorable to it or if the proceeding against it has been dismissed. In appropriate situations an applicant may also have prevailed if the outcome of the proceeding has substantially vindicated the applicant’s position on the significant substantive matters at issue, even though the applicant has not totally avoided adverse final action.(b) Segregation o f costs. When a proceeding has presented a number of discrete substantive issues, an applicant may have prevailed even though all the issues were not resolved in its favor. If such an applicant is deemed to have prevailed, any award shall be based on the fees and expenses incurred in connection with the discrete significant substantive issue or issues on which the applicant’s position has been upheld. If such segregation of costs is not practicable, the award may be based on a fair proration of those fees and expenses incurred in the entire proceeding which would be recoverable under § 308.105 if proration were not performed. Whether separate or prorated treatment is appropriate, and the appropriate propration percentage, shall be determined on the facts of the particular case. Attention shall be given to the significance and nature of the respective issues and their separability and interrelationship.
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§ 308.105 Standards for awards.A prevailing applicant may receive an award for fees and expenses unless the position of the FDIC during the proceeding was substantially justified or special circumstances make the award unjust. An award will be reduced or denied for the applicant has unduly or unreasonably protracted the proceedings. Awards for fees and expenses incurred before the date on which the adversary adjudication was initiated are allowable if their incurrance was necessary to prepare for the proceeding.
§ 308.106 Measure of awards.(a) G eneral rule. Awards will be based on rates customarily charged by persons engaged in the business of acting as attorneys, agents, and expert witnesses, even if the services were made available without charge or at a reduced rate, provided that no award under this subpart for the fee of an attorney or agent may exceed $75 per hour. No award to compensate an expert witness may exceed the highest rate at which the FDIC pays expert witnesses. An award may include the reasonable expenses of the attorney, agent, or expert witness as a separate item, if the attorney, agent, or expert witness ordinarily charges clients separately for such expenses.(b) Determ ination o f reasonableness 
of fees. In determining the reasonableness of the fee sought for an attorney, agent, or expert witness, the administrative law judge shall consider the following:(1) If the attorney, agent, or expert witness is in private practice, his or her customary fee for like services, or, if he or she is an employee of the applicant, the fully allocated cost of the services;(2) The prevailing rate for similar services in the community in which the attorney, agent, or expert witness ordinarily performs services;(3) The time actually spent in the representation of the applicant;(4) Hie time reasonably spent in light of the difficulty or complexity of the issues in the proceeding; and(5) Such other factors as may bear on the value of the services provided.(c) Aw ards fo r stu dies. The reasonable cost of any study, analysis, test, project, or similar matter prepared on behalf of an applicant may be awarded to the extent that the charge for the service does not exceed the Prevailing rate payable for similar services, and the study or other matter was necessary for preparation of the applicant’s case and not otherwise required by law or sound business or financial practice.

§ 308.107 Application for awards.(a) Contents. An application for an award of fees and expenses under this subpart shall contain:
(1) The name of the applicant and an 

identification of the proceeding;(2) A  showing that the applicant has prevailed, and an identification of each issue with regard to which the applicant believes that the position of the FDIC in the proceeding was not substantially justified;(3) A  statement of the amount of fees and expenses for which an award is sought;(4) If the applicant is not an individual, a statement of the number of its employees on the date the proceeding was initiated;(5) A  description of any affiliated individuals or entities, as defined in§ 308.103(c)(5), or a statement that none exist;(6) A  declaration that the applicant, together with any affiliates, had a net worth not more than the ceiling established for it by § 308.103(b) as of the date the proceeding was initiated; and
(7) Any other matters that the 

applicant wishes the FDIC to consider in 
determining whether and in what 
amount an award should be made.(b) V erification. The application shall be signed by the applicant or an authorized officer or attorney of the applicant. It shall also contain or be accompanied by a written verification under oath or under penalty of perjury that the information provided in the application and supporting documents is true and correct.
§ 308.108 Statement o f net worth.(a) G en eral rule. A  statement of net worth must be filed with the application for an award of fees. The statement shall reflect the net worth of the applicant and all affiliates of the applicant.(b) Contents. (1) The statement of net worth may be in any form convenient to the applicant which fully discloses all the assets and liabilities of the applicant and all the assets and liabilities of its affiliates, as of the time of the initiation of the adversary adjudication.Unaudited financial statements are acceptable unless the administrative law judge or the Board otherwise requires. Financial statements or reports to a Federal or State agency, prepared before the initiation of the adversary adjudication for other purposes, and accurate as of a date not more than three months prior to the initiation of the proceeding, are acceptable in establishing net worth as of the time of the initiation of the proceeding, unless

the administrative law judge or the Board otherwise requires.(2) In the case of applicants or affiliates that are not banks, net worth shall be considered for the purposes of this subpart to be the excess of total assets over total liabilities, as of the date the underlying proceeding was initiated, except as adjusted under§ 308.103(c)(2). Assets and liabilities of individuals shall include those beneficially owned within the meaning of the FDIC’s rules and regulations.(3) If the applicant or any of its affiliates is a bank, the portion of the statement of net worth which relates to the bank shall consist of a copy of the bank’s last Consolidated Report of Condition and Income filed before the initiation of the adversary adjudication. In all cases the administrative law judge or the Board may call for additional information needed to establish the applicant’s net worth as of the initiation of the proceeding. Except as adjusted by additional information that was called for under the preceding sentence, net worth shall be considered for the purposes of this subpart to be the total equity capital (or, in the case of mutual savings banks, the total surplus accounts) as reported, in conformity with applicable instructions and guidelines, on the bank’s Consolidated Report of Condition and Income filed for the last reporting date before the initiation of the proceeding.(c) Statem ent confidential. Unless otherwise ordered by the Board or required by law, the statement of net worth shall be for the confidential use of counsel for the FDIC, the Board, and the administrative law judge.
§ 308.109 Statement of fees and 
expenses.The application shall be accompanied by a statement fully documenting the fees and expenses for which an award is sought. A  separate itemized statement shall be submitted for each professional firm or individual whose services are covered by the application, showing the hours spent in work in connection with the proceeding by each individual, a description of the specific services performed, the rate at which each fee has been computed, any expenses for which reimbursement is sought, the total amount claimed, and the total amount paid or payable by the applicant or by any other person or entity for the services performed. The administrative law judge or the Board may require the applicant to provide vouchers, receipts, or other substantiation for any expenses claimed.
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§ 308.110 Settlement negotiations.If counsel for the FDIC and the applicant believe that the issues in a fee application can be settled, they may jointly file with the Executive Secretary a statement of their intent to negotiate a settlement. The filing of this statement shall extend the time for filing an answer under § 308.102 for an additional twenty days, and further extensions may be granted by the administrative law judge upon the joint request of counsel for the FDIC and the applicant.
§ 308.111 Further proceedings.(a) General rule. Ordinarily, the determination of a recommended award will be made by the administrative law judge on the basis of the written record. However, on request of either the applicant or the FDIC, or on his or her own initiative, the administrative law judge may order further proceedings such as an informal conference, oral argument, additional written submissions, or an evidentiary hearing. Such further proceedings will be held only when necessary for full and fair resolution of the issues arising from the application and will be conducted promptly and expeditiously.(b) Request for further proceedings. A  request for further proceeding under this section shall specifically identify the information sought or the issues in dispute and shall explain why additional proceedings are necessary.(c) Hearing. Ordinarily, the administrative law judge shall hold an oral evidentiary hearing only on disputed issues of material fact which cannot be adequately resolved through written submissions.
§ 308.112 Recommended decision.The administrative law judge shall file with the Executive Secretary a ' recommended decision on the fee application not later than ninety days after the filing of the application or thirty days after the conclusion of the hearing, whichever is later. The recommended decision shall include written proposed findings and conclusions on the applicant’s eligibility and its status as a prevailing party and an explanation of the reasons for any difference between the amount requested and the amount of the recommended award. The recommended decision shall also include, if at issue, proposed findings on whether the FDIC’s position was substantially justified, whether the applicant unduly protracted the proceedings, or whether special circumstances make an award unjust. The administrtive law judge shall file the record of the proceeding on the fees application and, at the same time, serve

upon each party a copy of the recommended decision, findings, conclusions, and proposed order.
§ 308.113 Board action.

(a) Exceptions to recommended 
decision. Within twenty days after 
service of the recommended decision, 
findings, conclusions, and proposed 
order, the applicant or counsel for the 
FDIC may file with the executive 
Secretary written exceptions thereto. A  
supporting brief may also be filed.(b) Decision o f Board. The Board shall render its decision within sixty days after the matter is submitted to it by the Executive Secretary. The Executive Secretary shall furnish copies of the decision and order of the Board to the parties. Judicial review of the decision and order may be obtained as provided in 5 U.S.C. 504(c)(2).
§ 308.114 Payment of awards.An applicant seeking payment of an award made by the Board shall submit to the Executive Secretary a statement that the applicant will not seek judicial review of the decision and order or that the time for seeking further review has passed and no further review has been sought. The FDIC will pay the amount awarded within thirty days after receiving the applicant’s statement, unless judicial review of the award or of the underlying decision of the adversary adjudication has been sought by the applicant or any other party to the proceeding.By order of the Board of Directors.Dated at Washington, DC, this 12th day of February, 1988.Margaret M. Olsen,
Deputy Executive Secretary.(FR Doc. 88-3683 Filed 2-23-88; 8:45 am] 
BILLING CODE 6714-01-M

D E P A R T M E N T  O F T R A N S P O R T A T IO N

F ed era l A v ia tio n  A d m in is tra tion

1 4 C F R  P art 39

[Docket No. 87-NM-167-ADJ

A irw o rth in ess  D irec tives ; G enera l 
D ynam ics M od e ls  340, 440, and  C -131  
(M ilitary ) S eries  A irp lanes , Including  
T h o se  M o d ified  fo r  T urb o -P ro p e lle r  
P o w er

a g e n c y : Federal Aviation Administration (FAA), DOT. 
a c t io n : Notice of Proposed Rulemaking (NPRM).
s u m m a r y : This notice proposes a new airworthiness directive (AD), applicable to all General Dynamics Models 340,

440, and C-131 (Military) series airplanes, including turbo-propeller conversions, that would require supplemental structural inspections and repair or replacement, as necessary, to assure continued airworthiness. Some General Dynamics Models 340, 440, and C-131 series airplanes are approaching or, in some cases, have exceeded the manufacturer’s original design goal. This proposal is prompted by a structurai réévaluation, which has identified certain significant structural components to inspect for fatigue cracks as these airplanes approach and exceed the manufacturer’s original design life. Fatigue cracks in these areas, if not detected and corrected, could result in a compromise of the structural integrity of these airplanes.
DATE: Comments must be received no later than April 21,1988.
ADDRESSES: Send comments on the proposal in duplicate to Federal Aviation Administration, Northwest Mountain Region, Office of the Regional Counsel (Attn: ANM-103), Attention: Airworthiness Rules Docket No. 87-NM- 167-AD, 17900 Pacific Highway South, C-68966, Seattle, Washington 98168.The applicable service information may be obtained from General Dynamics, Convair Division, Lindberg Field Plant, P.O. Box 85377, San Diego, California 92138, Attention: Derek Trust. This information may be examined at the FAA Northwest Mountain Region, 17900 Pacific Highway South, Seattle, Washington or 15000 Aviation Boulevard, Hawthorne, California.
FOR FURTHER INFORMATION CONTACT:Mr. Don Dirian, Aerospace Engineer, Western Aircraft Certification Office, ANM-172W, FAA, Northwest Mountain Region, 15000 Aviation Boulevard, Hawthorne, California; telephone (213) 297-1167.
SUPPLEMENTARY INFORMATION:

Comments InvitedInterested persons are invited to participate in the making of the proposed rule by submitting such written data, views, or arguments as they may desire. Communications should identify the regulatory docket number and be submitted in duplicate to the address specified above. All communications received on or before the closing date for comments specified above will be considered by the Administrator before taking action on the proposed rule. The proposals contained in this Notice may be changed in light of the comments received. All comments submitted will be available, both before and after the closing date
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for comments, in the Rules Docket for examination by interested persons. A  
report summarizing each FAA/public 
contact concerned with the substance of 
this proposal will be filed in the Rules 
Docket.Availability of NPRM

Any person may obtain a copy of this Notice of Proposed Rulemaking (NPRM) by submitting a request to the FAA, 
Northwest Mountain Region, Office of 
the Regional Counsel (Attn: ANM-103), 
Attention: Airworthiness Rules Docket 
No. 87-NM-167-AD, 17900 Pacific 
Highway South, C-68966, Seattle, Washington 98168.Discussion

A significant number of transport 
category airplanes are approaching their 
design life goal. It is expected that these 
airplanes will continue to be operated beyond this point. The incidence of 
fatigue cracking on these airplanes is expected to increase as airplanes reach 
and exceed this goal. In order to 
evaluate the impact of increased fatigue 
cracking with respect-to maintaining the 
safe design of the General Dynamics 340/440 airplane stucture, the manufacturer has conducted a structural reassessment of these airplanes using engineering evaluation techniques. The 
criteria for this reassessment are contained in FAA Advisory Circular 
(AC) 91-60, “Continued Airworthiness 
of Older Airplanes.”In response to AC-91-60, General Dynamics initiated the development of a Supplemental Inspection Document (SID) for the Models 340/440 and C-131 (Military) airplanes. General Dynamics coordinated their efforts with the operators of Model 340/440 airplanes.
To make maximum use of service experience and existing maintenance programs, Model 340/440 operators have participated with the manufacturer and the FAA in generating the Model 340/440 SID. Advisory Circular 91-60 proiftotes the preparation and approval of a criteria document for such a program. General Dynamics developed criteria and guidelines for: (a) Selecting the major areas of the structure, identified as Principal Structural Elements (PSE), which are candidates for supplemental inspection by using the latest engineering analysis techniques: and (b) analyzing existing inspection programs. This supplemental inspection Program evaluates the adequacy of current normal maintenance inspection Programs to detect fatigue damage, and provides detailed non-destructive inspection procedures to supplement the operators’ existing inspection programs, as necessary. The program was

established on evaluation of each PSE selected. A  PSE is defined as “that structure whose failure, if it remained undetected, could lead to the loss of the aircraft.” Selection of a PSE is influenced by the susceptibility of a structural area, part, or element to fatigue, corrosion, stress corrosion, or accidental damage.The 340/440 Supplemental Inspection Document, Report No. ZS-34Q-1000, with addendum I, II and III, addresses five basic issues: (a) Identification of the selected PSE’s, (b) when to accomplish inspection, (c) frequency of inspection,(d) number of inspections required, and(e) non-destructive inpection (NDI) procedures for detecting cracks.The SID inspection program is based on Model 340/440 current usage, durability assessment of the structure using current analysis techniques, and selection of the current non-destructive inspection methods. In order to implement the SID inspection program, each operator must compare its current structural maintenance program to the SID requirements for each PSE. If the current inspections equal or exceed the SID requirements for a given PSE, no supplemental inspections would be required for that PSE under the SID program. However, if the opposite is true, supplemental inspections in the form of more frequent inspections or more sensitive NDI methods, or both, would be necessary in addition to the operator’s normal maintenance program. Since the emphasis of the SID program is on aging aircraft, the inspection program emphasis is on the high time aircraft of each PSE population. The date and flight hours (or landings) at which modification or replacement of a PSE is made, would be required to be reported by the operator to the manufacturer for each applicable airplane by fuselage number and/or factory serial number and PSE number. That particular configuration is then evaluated by General Dynamics. The inspection threshold and interval will be established and a change, if needed, published in the next revision of the SID.Inspection ProgramThe expected fatigue life of each PSE is determined by a demonstrated life, either by service experience or by analysis. The time when the supplemental inspections are to begin or be completed is determined from the expected fatigue life and crack propagation characteristics of each PSE. All inspections are to be accomplished before the airplane exceeds the fatigue life threshold.The results of the supplemental inspections are to be reported to the

manufacturer on a form provided in the SID. This information will be presented in the periodic revisions.Information collection requirements contained in this regulation have been approved by the Office of Management and Budget (OMB) under the provisions of the Paperwork Reduction Act of 1980 (Pub. L. 96-511) and have been assigned OMB Control Number 2120-0056.Effects on Existing Maintenance ProgramsIn developing the SID, the manufacturer, operators, and the FAA reviewed the operation and maintenance practices of existing maintenance programs with respect to the basic requirements of the SID program. As a result, the General Dynamics 340/440 SID allows affected operators to take credit for maintenance already being performed and gives the operators flexibility in revising their maintenance programs to incorporate this supplemental program for their airplanes.It is estimated that 350 airplanes of U.S. registry would be affected by this AD^ that it would take approximately1,000 manhours per airplane to accomplish the required actions, and that the average labor cost would be $40 per manhiror. Based on these figures, the intial cost to incorporate SID program on U.S. operators is estimated to be $14,000,000.The recurring inspection cost to the affected operators is estimated to be 500 manhours per airplane per year, at an average labor cost of $40 per manhour. Based on these figures, the annual recurring cost of this AD is estimated to be $7,000,000.Based on the above figures, the total cost impact of this AD is estimated to be $14,000,000 for the first year, and $7,000,000 for each year thereafter.For these reasons, the FAA has determined that this document: (1) Involves a proposed regulation which is not major under Executive Order 12291 and (2) is not a significant rule pursuant to the Department of Transportation Regulatory Policies and Procedures (44 F R 11034; February 26,1979); and it is further certified under the criteria of the Regulatory Flexibility Act that this proposed rule, if promulgated, will not have a significant economic impact, positive or negative, on a substantial number of small entities because few, if any, Model 340/440 airplanes are operated by small entities. A  copy of a draft regulatory evaluation prepared for this action is contained in the regulatory docket.
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List of Subjects in 14 CFR Part 39Aviation safety. Aircraft,Incorporation by Reference.The Proposed AmendmentAccordingly, pursuant to the authority delegated to me by the Administrator, the Federal Aviation Administration proposes to amend § 39.13 of Part 39 of the Federal Aviation Regulations (14 CFR 39.13) as follows:
P A R T  39— [A M E N D E D ]1. The authority citation for Part 39 continues to read as follows:Authority: 49 U.S.C. 1354(a), 1421 and 1423; 49 U.S.C. 106(g) (Revised Pub. L. 97-449, January 12,1983); and 14 CFR 11.89.2. By adding the following new airworthiness directive:General Dynamics (Convair): Applies to Models 340/440 and C131 (Military) series airplanes, all serial numbers, certificated in any category, including those modified for turbo-propeller power. Compliance required as indicated in the body of the AD, unless previously accomplished.To ensure the continuing structural integrity of these airplanes, accomplish the following:A . Within one year the effective date of this AD, incorporate a revision into the FAA- approved maintenance inspection program that provides for inspection of the Principal Structural Elements (PSE) defined in Section 3 of Genral Dynamics, Report No. 25-340- 1000, 340/440 Supplemental Inspeciton Document (SID), dated November 14,1986, Addendum I, dated April 14,1987, Addendum II, dated May 4,1987, and Addendum III, dated August 4,1987, or later FAA-approved revisions. The non-destructive inspection techniques set forth in the SID provide acceptable methods for accomplishing the inspections required by this AD. All inspection results (negative or positive) must be reported to General Dynamics, in accordance with the instructions of the SID.B. Cracked structure detected during the inspection required by paragraph A ., above, must be repaired or replaced, prior to further flight, in accordance with instructions in the SID.C. Special flight permits may be issued in accordance with FAR 21.197 and 21.199 to operate airplanes to a base in order to comply with the requirements of this AD.D. An alternate means of compliance or adjustment of the compliance time, which provides an acceptable level of safety and which has the concurrence of the FAA Principal Maintenance Inspector, may be used when approved by the Manager, Western Aircraft Certification Office, FAA, Northwest Mountain Region.All persons affected by this directive who have not already received the appropriate service documents from the manufacturer may obtain copies upon request to the General Dynamics/

Convair Division, Lindberg Field Plant, P.O. Box 85377, San Diego, California 92138, Attention: Derek Trusk. These documents may be examined at the FAA, Northwest Mountain Region, 17900 Pacific Highway South, Seattle, Washington, or at 15000 Aviation Boulevard, Hawthorne, California.The FAA has requested Federal Register approval to incorporate by reference the manufacturer’s service documents identified and described in this proposed directive.Issued in Seattle, Washington, on February12,1988.Wayne J. Barlow,
Director, Northwest Mountain Region.[FR Doc. 88-3862 Filed 2-23-88; 8:45 am]
BILLING CODE 4910-13-M

D E P A R T M E N T  O F T H E  IN T E R IO R

O ffic e  o f S u rface  M ining R ec lam atio n  
and  E n fo rce m e n t

30 C FR  Part 702

S u rfa c e  C oal M ining and  R ec lam atio n  
O pera tio ns; E xem p tio n  fo r  C oal 
E xtrac tio n  In c id en ta l to  th e  E x trac tion  
o f O th e r M inera ls

a g e n c y : Office of Surface Mining Reclamation and Enforcement, Interior. 
ACTION: Notice of reopening of public comment period.
s u m m a r y : The Office of Surface Mining Reclamation and Enforcement (OSMRE) of the United States Department of the Interior (DOI) published a proposed rule on June 1,1987. The proposal would establish regulations relating to the exemption contained in section 701(28) of the Surface Mining Control and Reclamation Act of 1977 (the Act) concerning the extraction of coal incidental to the extraction of other minerals. The proposed rule would provide guidance to the coal and noncoal mining industry and State regulatory authorities concerning the implementation of the exemption.

By this notice, OSMRE is reopening 
the comment period on all issues 
associated with the proposed rule. This 
notice decribes modifications to certain 
features of the proposed rule to reflect 
concerns raised by commenters. Under 
the amended proposed rule that OSMRE  
is currently considering, operators 
would be required to apply for an 
exemption, and receive approval from 
the regulatory authority before being 
allowed to begin operations based upon 
the exemption.

DATE: Written Comments: OSMRE will accept written comments on the proposed rule until 5 p.m., Eastern time on March 25,1988.
ADDRESSES: Written Comments: Hand- deliver to the Office of Surface Mining Reclamation and Enforcement, Administrative Record, Room 5131,1100 L Street, NW „ Washington, DC., or mail to the Office of Surface Mining Reclamation and Enforcement, Administrative Record, Room 5131-L, 1951 Constitution Avenue, NW„ Washington, DC 20240.
FOR FURTHER INFORMATION CONTACT: James Fary, Division of Abandoned Mine Land Reclamation, Office of Surface Mining Reclamation and Enforcement, U.S. Department of the Interior, 1951 Constitution Avenue, NW., Washington, DC 20240; Telephone: 202- 343-5284 (Commercial or FTS). 
SUPPLEMENTARY INFORMATION: .I. Public Comment ProceduresII. Regulatory Text of Proposed ModificationsIII. Discussion of Proposed ModificationsI. Public Comment ProceduresWritten comments may be submitted on the proposed modifications. Such comments should be specific, confined to issues pertinent to the June 1,1987 (52 FR 20546) proposed rules and modifications contained in this notice, and should explain the reason for any recommended change. Where practical, commenters should submit three copies of their comments (see “ADDRESSES”). Comments received after the close of the comment period (see “DATES”) may not necessarily be considered or included in the Administrative Record for the final rule.II. Regulatory Text of Proposed ModificationsThe major proposed regulatory changes from the June 1,1987 proposal which OSMRE is considering are provided below. A  discussion describing the changes follows the regulatory text. The textual changes would replace the language proposed in the corresponding sections published on June 1,1987. Where no replacement language is proposed by this notice, the June 1 notice continues to be the agency’s proposal.
Section 702.11 Application 
requirements and procedures.(a) New  operations. Any person who plans to commence coal extraction in reliance on the incidental mining exemption shall file a complete application for exemption with the regulatory authority for each mining


