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NEIGHBORHOOD REINVESTMENT
CORPORATION

Ninth Annual Meeting
TIME AND d a t e : 3:00 p.m.—Wednesday,
June 17,1987 (rescheduled from May 20,
1987).
PLACE: 1325 G Street, NW., Suite 800. 
Washington, DC, 20005.
STATUS: Open. 
c o n t a c t  per s o n  fo r  m o r e  
in fo r m a t io n : Timothy McCarthy, 
Director of Communications 376-2623. 
a g e n d a :

I. Call to order/corporate secretary
II. Election of temporary chairman
III. Election of chairman and vice chairman
IV. Approval of minutes, November 24,1986
V. Executive director’s activity report
VI. Personnel Committee report
VII. Election of officers and appointment of 

assistant secretary
VIII. Audit Committee report: Budget 

adjustments and reallocations
IX. Budget Committee report
X. Treasurer’s report 
Carol J. McCabe,
Secretary.
[FR Doc. 87-14879 Filed 6-26-87; 11:05 am] 
BILUNG CODE 7570-01-M

NUCLEAR REGULATORY COMMISSION 

DATE: Weeks of June 29, July 6,13* and
20,1987.
PLACE: Commissioners' Conference 
Room, 1717 H Street NW., Washington, 
DC.
STATUS: Open and Closed.
MATTERS TO BE CONSIDERED*.

Week of June 29 

Tuesday, June 30 
9:30 a.m.

Discussion of Pending Investigations 
(Closed-Ex. 5 & 7)

10:00 a.m.
Discussion of Management-Organization 

and Internal Personnel Matters (Closed- 
Ex. 2 & 6)

2:00 p.m.
Discussion/Possible Vote on Full Power 

• Operating License for Braidwood-1 
(Public Meeting)

W ednesday, July 1 
8:30 a.m.

Discussion/Possible Vote on Full Power 
Operating License for Nine Mile Point-2 
(Public Meeting)

10:00 a.m.
Affirmation/Discussion and Vote (Public 

Meeting) (if needed)
2:00 p.m. .

Discussion of Management-Organization 
and Internal Personnel Matters (Closed- 
Ex. 2 & 6)

Week of July 6—Tentative 

W ednesday, July 8 
10:00 a.m.

Discussion/Possible Vote on Full Power 
Operating License for Beaver Valley-2 
(Public Meeting)

11:30 a.m.
Affirmation/Discussion arid Vote (Public 

Meeting) (if needed)

Week of July 13—Tentative 

W ednesday, July 15 
10:00 a.m.

Briefing on Mark I Containments Status 
(Public Meeting)

11:30 a.m.
Affirmation/Discussion and Vote (Public 

Meeting) (if needed)

Week of July 20—Tentative 

Tuesday, July 21 
10KX) a.m.

Briefing on Research Adjustment in 
Response to the National Academy of 
Sciences Report (Public Meeting)

2:00 p.m.
Briefing on Final Plan for NUREG-0956 

Uncertainty Areas (Source Term) (Public 
Meeting)

W ednesday, July 22 
10:00 a.m.

Discussion of Standardization Policy 
Statement Development (Public Meeting)

Thursday, July 23 
10:00 a.m.

Briefing on Status of High Level Waste 
Management Program (Public Meeting) 

2:00 p.m.
Briefing on the Status of TVA (Public 

Meeting)
3:30 p.m.

Affirmation/Discussion arid Vote (Public 
Meeting) (if needed)

ADDITIONAL INFORMATION: Discussion of 
Management-Organization and Internal 
Personnel Matters (Closed-Ex. 2 & 6) 
scheduled for June 22, postponed.
TO VERIFY THE STATUS OF MEETINGS 
CALL (RECORDING): (202) 634-1498.
CONTACT PERSON FOR MORE 
INFORMATION: Robert McOsker (202) 
634-1410.
Robert McOsker,
O ffice o f the Secretary  
June 25,1987.

(FR Doc. 87-14946 Filed 6-26-87; 3:49 pmj
BILUNG CODE 7590-01-M

PACIFIC NORTHWEST ELECTRIC POWER 
AND CONSERVATION PLANNING COUNCIL

STATUS: Open. The Council will hold an 
executive session to discuss internal 
personal matters.
TIME AND DATE: July 8-9,1987, 9:00 a.m.
PLACE: Templin’s Hotel, 414 East First 
Avenue, Post Falls, Idaho.
MATTERS TO BE CONSIDERED:

1. Council Deliberation on System Planning
Work Plan.

2. Staff Presentation ou Status of Snake River
Salmon and Steelhead Stocks.

3. Staff Presentation and Panel Discussion on
Protected Areas.

4. Staff Presentation on Draft Analysis of
Conservation Measures as required by 
Section 4(k) of the Northwest Power Act.

5. Council Discussion on Activities to help
Lenders and Appraisers Recognize the 
Value of Energy Efficiency in Homes.

6. Public Comment on Western Electricity
Study Briefing Paper on Electricity Use in 
the Western United States and Canada.

7. Council Action on the Council’s Fiscal Year
1989 and 1988 Revised Budget.

8. Council Business.
9. Public Comment.

FOR FURTHER INFORMATION CONTACT: 
Ms. Bess Atkins at (503) 222-5161. 
Edwards Sheets,
Executive Director.
[FR Doc. 87-14886 Filed 6-26-87; 11:35 am) 
BILUNG CODE 0000 00-M



Corrections

This section of the FEDERAL REGISTER 
contains editorial corrections of previously 
published Presidential, Rule, Proposed 
Rule; and Notice documents and volumes 
of the Code of Federal Regulations.
These corrections are prepared by the 
Office of the Federal Register. Agency 
prepared corrections are issued as signed 
documents and appear in the appropriate 
document categories elsewhere in the 
issue.

DEPARTMENT OF ENERGY

Western Area Power Administration

Boulder Canyon Project; Rate Order; 
Confirmation and Approval
Correction

In notice document 87-12816 beginning 
on page 21351 in the issue of Friday,
June 5,1987, make the following 
correction:

On page 21359, in the third column, in 
the second paragraph from the bottom, 
in the second line “.3410” should read 
“3.410”.
BILLING CODE 1505-01-0

ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Part 52

[AD-FRL-3044-2]

Air Quality Implementation Plans; 
Restructuring SIP Preparation 
Regulations
Correction

In rule document 86-24433 beginning 
on page 40656 in the issue of Friday, 
November 7,1986, make the following 
corrections:

PART 52—[CORRECTED]
. 1* Qn page 40676, in amendatory 
instruction 15, in the second column:
.. a' *n ^.e 8eventh line, after 
“(a)(lo)(ii),”, insert "(a)(ll)(i),”,

b. In the eighth line, remove 
"(a)(ll)(i),”.

c. In the 10th line, after “§ 52.1275(bV\ 
insert “§ 52.1325”.

2. In the same column, in amendatory 
instruction 1 6 , in the fourth line,
| 52.74(a){2)(iv}” should read 
§,52.74(a)(2)(vi)”.

3. On the same page, in the third 
column, in amendatory instruction 28, in 
the fourth line, “§ 52.828(l)(i)” should 
read “§ 52.828{b)(l)(i)”.

4. On page 40677, in amendatory 
instruction 30, in the first column, in the 
third line, after “§ 52.2223”, insert 
“(a)(7),”.

5. On the same page, in amendatory 
instruction 38, in the second column, in 
the second line, “§ 52.24(j)(2)” should 
read § 52.24(i)(2)”.
BILLING CODE 1505-01-0

ENVIRONMENTAL PROTECTION 
AGENCY

IPP 4G3138/T538; FRL-3196-2]

E.I. DuPont de Nemours and Co.v Inc.; 
Extension of Temporary Tolerances
C orrection

In notice document 87-10267 beginning 
on page 16905 in the issue of 
Wednesday, May 6,1987, make the 
following correction:

On page 16905, in the second column, 
in the SUPPLEMENTARY INFORMATION, in 
the seventh line, “methoxÿ” was 
misspelled.
BILLING CODE 1505-01-D

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Food and Drug Administration

[Docket No. 86P-0369]

Canned Pacific Salmon Deviating From 
Identity Standard; Amendment of 
Temporary Marketing Permit
C orrection

In notice document 87-12229 
appearing on page 20147 in the issue of 
Friday, May 29,1987, make the following 
corrections:

1. In the first column, under 
SUPPLEMENTARY INFORMATION, in the 
eighth line, "store” should read “style”.

2. In the second column, in the third 
line, “cans and” should read “cans each 
and”.

3. Also, in the second column, in the 
12th line, “produce” should read 
“product”.
BILLING COPE 1505-01-D

Federal Register 

Voi. 52, No. 125 

Tuesday, June 30, 1987

DEPARTMENT OF LABOR 

Office of the Secretary 

29 CFR Part 33

Enforcement of Nondiscrimination on 
the Basis of Handicap in Programs or 
Activities Conducted by the 
Department of Labor
C orrection

In rule document 87-7883 beginning on 
page 11600 in the issue of Thursday, 
April 9,1987, make the following 
corrections:

1. On page 11603, in the third column, 
in the last paragraph, in the 11th line, 
before “regulations” insert 
"requirements and procedures of section 
501 as established in”.

§33.11 [Corrected]
2. On page 11609, in the second 

column, in § 33.11(e)(1), in the 10th line, 
"or” should read "for”.
BILLING COPE 1505-01-D

DEPARTMENT OF STATE
[Public Notice 1013]

Certain Nonimmigrant Visas; Validity 

C orrection

In notice document 87-13306 
appearing on page 22408 in the issue of 
Thursday, June 11,1987, make the 
following correction:

In the second column, in the second 
paragraph, in the first line, "deleted” 
should read "deletes”.
BILLING CODE 1505-01-0

DEPARTMENT OF TRANSPORTATION

Federal Highway Administration

Environmental Impact Statement 
DeSoto County, MS
C orrection

In notice document 87-13307 beginning 
on page 22411 in the issue of Thursday, 
June 11,1987, make the following 
correction:

On page 22411, in the third column, in 
the SUPPLEMENTARY INFORMATION, in the 
sixth line, "MS 391” should read "MS 
301”.
BILLING CODE 1505-01-D





Tuesday 
June 30, 1987

Part II

Federal Emergency 
Management Agency
44 CFR Parts 59 and 60 
National Flood Insurance Program; 
Evaluation Requirements for 
Manufactured Homes in Existing Mobile 
Home Parks or Subdivisions; Suspension 
Of Rule and Amendment of Rule With 
Request for Comments
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FEDERAL EMERGENCY 
MANAGEMENT AGENCY

44 CFR Parts 59 and 60
[Docket No. FEMA-FIA]

National Rood Insurance Program; 
Elevation Requirements tor 
Manufactured Homes in Existing 
Mobile Home Parks or Subdivisions; 
Suspension of Rule and Amendment 
of Rule With Request for Comments
a g e n c y : Federal Emergency 
Management Agency (FEMA). 
a c t io n : Suspension of Rule;
Amendment of Rule with Request for 
Comments.

s u m m a r y : This notice Suspends 
revisions to National Flood Insurance 
Program (NFIP) regulations regarding 
the elevation of manufactured homes 
placed in existing mobile home parks 
and subdivisions in special flood hazard 
areas which became effective on 
October 1,1986 until March 31,1988 and 
restores certain prior provisions. In 
order to seek additional public input, 
comments are requested on the impacts 
of the October 1,1986 rule revision on 
owners of existing mobile home parks, 
owners and renters of individual mobile 
homes, government expenditures, and 
public safety.
e ff e c t iv e  d a t e : Suspension of the rule 
and amendment of the rule are effective 
from June 30,1987 until March 31,1988.

Date for comments: Comments must 
be received on or before August 31,1987. 
a d d r e s s : Send comments to: Rules 
Docket Clerk, Office of General Counsel, 
Federal Emergency Management 
Agency, 500 C Street, SW., Washington, 
DC 20472.
FOR FURTHER INFORMATION CONTACT: 
Michael F. Robinson, Federal Emergency 
Management Agency. Federal Insurance 
Administration, 500 C Street, SW., 
Washington, DC 20472; telephone 
number (202) 646-2717,
SUPPLEMENTARY INFORMATION: The 
revisions to National Flood Insurance 
Program (NFIP) criteria which became 
effective on October 1,1986 in part 
required the elevation to or above the 
base flood elevation of new placements, 
replacements and substantial 
improvements of manufactured homes in 
existing mobile home parks or 
subdivisions (those mobile home parks 
and subdivisions established prior to the 
adoption by communities of floodplain 
management regulations). This notice 
suspends implementation of this 
provision until March 31,1988 and in the 
interim restores prior requirements 
regarding these existing mobile home

parks or subdivisions. These prior 
requirements are restored by adding two 
definitions to § 59.1 and by adding 
§ 60.3(c)(12) which establishes the 
elevation requirements for 
manufactured homes. Gomments are 
requested on the impacts of the October
1,1986, rule revision on owners of 
existing mobile home parks or 
subdivisions, owners and renters of 
individual manufactured homes, 
government expenditures, and public 
safety as well as on alternative 
approaches for the resolution of 
problems related to the hazards posed 
by the location of these existing mobile 
home parks and subdivisions in 
floodplain areas.
Background

The October 1,1988 revision 
eliminated a  provision in NFIP 
floodplain management criteria which 
allowed for the replacement, new 
placement or substantial improvement 
of mobile homes in existing mobile 
home parks or subdivisions without 
meeting any elevation requirements. 
This provision had been added to NFIP 
criteria in a rule revision which became 
effective on December 1,1976 (41FR 
46968). From December 1,1976 until 
October 1,1966 mobile homes placed in 
existing mobile home parks and 
subdivisions constituted the only form 
of housing not required to have the 
lowest floor elevated to or above the 
base flood elevation where such 
elevations were provided to the 
community. This provision has been 
commonly referred to as the 
“grandfathering of existing mobile home 
parks and subdivisions’*. Conventional 
residential structures and mobile homes 
placed on lots outside of mobile home 
parks or subdivisions, in new mobile 
home parks or subdivisions, in 
expansions to existing mobile home 
parks and subdivisions and in existing 
mobile home parks in which the park 
infrastructure was repaired, 
reconstructed or improved in excess of 
50 percent of its value all had to meet 
the elevation requirement New non- 
residential structures have to be either 
elevated or floodproofed to the base 
flood elevation. The rationale for this 
special treatment of existing mobile 
home parks was that the mobile home 
park operator’s investment was in the 
roads, utilities, accessory structures and 
mobile home pads and not the mobile 
homes themselves, which are usually 
owned by individuals who rent sites. In 
many older mobile home parks the sites 
were so crowded together that there 
was concern that the elevation of 
individual replacement mobile homes 
would not be feasible and sites would

have to be eliminated. On March 28,
1988. FEMA published a proposed rule 
in the Federal Register (51 FR 10742) that 
included a series of changes to NFIP 
criteria that would incorporate the term 
“manufactured home" in lieu of “mobile 
home” and that would eliminate most of 
the distinctions between mobile homes 
and conventional structures such as the 
prohibitions on the placement of 
manufactured homes in the floodway 
and in coastal high hazard areas (V- 
zones)..As part of this overall revision, 
the proposed rule removed the 
provisions that had allowed the 
replacement, new placement or 
substantial improvement of mobile 
homes in existing mobile home parks or 
subdivisions without elevation to the 
base flood elevation. All newly placed 
or substantially improved 
“manufactured Homes" would have to 
be elevated to or above the base flood 
elevation regardless of whether or not 
the mobile home park or subdivision 
was in existence prior to the adoption of 
the local floodplain management 
measures.

The rationale for elimination of these 
grandfather provisions was expressed in 
the Supplementary Information in the 
proposed rule as follows:

The elimination of these grandfather 
provisions will not only make the NFIP 
treatment of “manufactured homes" 
consistent with that accorded to conventional 
structures, but will also result in reduced 
flood tosses to owners of "manufactured 
homes." In addition, there will be savings to 
the Federal government through reduced 
flood insurance claims payments and disaster 
assistance. Post-disaster Interagency Hazard 
Mitigation Teams chairedby FEMA have 
identified a number of instances where large 
numbers of mobile homes in mobile home 
parks have been destroyed by floods and 
then replaced by new non-elevated mobile 
homes. These mobile homes in turn were 
destroyed by floods and again were replaced 
by non-elevated mobile homes. Three of the 
reports of these Hazard Mitigation Teams 
have recommended that this cycle be broken 
by eliminating NFIP grandfather provisions 
for existing mobile home parks.This 
conclusion is supported by NFIP insurance 
claims information which included numerous 
examples of multiple claims paid to a single 
policyholder for mobile homes. On a number 
of occasions the claims payments have been 
used to purchase a more expensive mobile 
home, increasing the potential for larger flood 
losses. These documented examples of 
repetitive losses due to the grandfather 
provisions were limited since only eight years 
of claims cambe analyzed. The problem could 

, become more serious due to the large number 
of mobile homes in existing mobile home 
parks that have not yet been flooded but are 
likely to be in the future. For example, one 
Florida county has approximately 7,000 
“manufactured homes," most, of which are in
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existing mobile home parks and under the 
grandfather provision.

AH of these structures are located in areas 
that are likely to be flooded by hurricane 
storm surges. Although some of these 
structures are now insured by private 
insurers, they are generally eligible for NFIP 
flood insurance coverage. These structures 
and those the NFIP currently insures 
represents a significant liability to the 
taxpayer unless the grandfather provisions 
are eliminated.

Copies of the proposed rule were 
mailed to approximately 17,000 
participating communities and made 
available to various organizations with 
interests in floodplain development. Of 
the 61 comments that were received on 
the rule only 14 specifically addressed 
the elimination of the grandfathering of 
existing mobile home parks. Of the 14 
comments, 6 supported and 7 opposed 
the change and 1 comment was unclear. 
Although comments were received from 
two organizations representing various 
aspects of the manufactured home 
industry, no comments were received 
from the owners of individual mobile 
home parks. In addition, no comments 
raised issues related directly to 
potential adverse economic impacts on 
the owners of existing mobile home 
parks or subdivisions. Based on its 
belief that the continuation of the 
grandfather provision could no longer be 
justified and on the minimal comment, 
FEMA published a Anal rule on August
25.1986 (51 FR 30291} with an effective 
date of October 1,1986. Subsequent to 
that October 1,1986 effective date, 
concerns were raised about the 
potential adverse economic impacts of 
the rule provision on the owners of 
existing mobile home parks and 
subdivisions. The purpose of this notice 
is to suspend implementation o f the
provision to allow for additional 
comment and analysis to address these 
concerns.

Description of Action
Z H1

This notice of suspension has the 
^ °f  suspending those provisions of 

the October 1,1986 revisions to NFIP 
regulations which require the elevation 
otnew, replacement and substantially 
improved manufactured homes in 
existing mobile home parks and 
subdivisions until March 31,1988. The 
October 1,1986 revisions contained 
extensive amendments to regulations 
affecting all aspects of the NFIP 
including a number of changes affecting 
manufactured homes that are not 
currently at issue. FEMA cannot restore 
the grandfathering of existing mobile 
home parks and subdivisions merely by 
suspending specific items in the October
1.1986 revisions without introducing

conflicts in terminology into the 
regulations or rescinding new 
requirements that apply to conventional 
construction. In particular, the term 
“mobile home” has been replaced by 
“manufactured home” throughout NFIP 
criteria and a provision regulating 
mobile home parks at paragraph 
60.3(c)(5) has been replaced by a 
provision requiring that openings be 
placed in the walls of enclosures below 
the base flood elevation.

As a result, FEMA has developed a 
new § 60.3(c)(12) that has the effect of 
restoring the grandfather requirement 
without introducing other conflicts to 
the regulations. First, a definition o f 
“existing manufactured home park or 
subdivision”;is being added to Section 
59.1. “Existing manufactured home park 
or subdivision” is defined as a 
manufactured home park or subdivision 
for which the construction of facilities 
including utilities, final grading or 
pouring of pads and the construction of 
streets is completed before the effective 
date of the floodplain management 
regulations adopted by the community. 
The term “existing manufactured home 
park or subdivision” includes the same 
parks and subdivisions as were included 
in the term “existing mobile home park 
or mobile home subdivision’* prior to the 
October 1,1986 rule revision.

In addition, a definition of an 
“expansion to an existing manufactured 
home park or subdivision” has been 
added. This term means the preparation 
of additional manufactured home sites 
in an existing manufactured home park 
or subdivision beyond those that had 
been completed prior to the effective 
date of the local floodplain management 
regulations. The definition of 
“expansion to an existing manufactured 
home park or subdivision" is the same 
as that of “expansion to an existing 
mobile home park or mobile home 
subdivision" as defined prior to the 
October 1,1986 rule revision.

Finally, a new § 60.3(c)(12) is added 
which requires that all manufactured 
homes to be placed or substantially 
improved in zones Al-30, AE and AH 
have their lowest floors elevated to or 
above the base flood elevation. First, a 
sentence has been added clearly stating 
that the elevation requirement in that 
paragraph applies to manufactured 
homes placed or substantially improved 
in expansions to existing manufactured 
home parks and subdivisions. Second, a 
sentence has been added that states that 
the requirements of the paragraph do 
not apply to other manufactured homes 
placed or substantially improved in 
existing manufactured home parks or 
subdivisions except where the repair, 
reconstruction, or improvement of the

streets, utilities or pads in  the existing 
manufactured home parks equals or 
exceeds 50 percent of the value of the 
streets, utilities, or pads. These 
provisions were contained in § 60.3(c)(5) 
of NFIP criteria prior to the October 1, 
1986 effective date of the rule revisions.

The addition of the two definitions 
and the new § 60.3(c)(12) will have the 
affect of temporarily restoring the 
grandfather provision to that which 
existed prior to October 1,1986. It must 
be emphasized that the elevation 
requirement continues to apply to all 
manufactured homes placed or 
substantially improved outside of 
manufactured home parks as well as 
those placed in manufactured home 
paries established after the date of 
adoption of the floodplain management 
regulations of a community. In addition, 
all manufactured homes placed or 
substantially improved in existing 
mobile home parks and subdivisions 
continue to be subject to the anchoring 
provisions at § 60.3(b)(8).

Impacts of the Suspension of the Rule 
Revision on Communities

The provisions in the preceding 
paragraphs wilt impact on certain 
communities. NFIP criteria at § 60.7 
require that communities revise their 
floodplain management ordinances to 
comply with revisions to NFIP 
regulations within six months of their 
effective date. The deadline for adoption 
of the October 1,1986 revisions was 
April 1,1987. Many communities 
completed adoption of the revisons by 
this date. These communities have the 
option of either retaining the new 
provisions at % 69.3(c)(6) of the October
1,1986 rule or restoring the grandfather 
provision by again revising their 
ordinance to include the provisions of 
§ 60.3(c){12) contained in this rule.
FEMA strongly recommends that 
communities which do not currently 
contain existing mobile home parks or 
subdivisions and which are unlikely to 
annex areas containing such parks or 
subdivisions, retain the October 1,1986 
provisions. Those communities which 
have not yet incorporated the October 1, 
1986 rule revisions into their ordinancés 
should initiate action to do so 
immediately since they ¿re in violation 
of NFIP criteria and subject to 
suspension from the program. With 
respect to regulations applying to 
existing manufactured home parks and 
subdivisions, these communities may 
either adopt the provisions meeting 
§ 60.3(c}(12) of the October 1,1986 rule 
revision or adopt provisions that meet 
the provision as modified by this notice. 
Communities are reminded that FEMA
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indicated in the Supplementary 
Information in the final rule which 
became effective October 1,1986, that 
subsequent to April 1,1987 they would 
be suspended from the Program on 90 
days prior written notice for failure to 
adopt the rule revisions. FEMA will be 
proceeding with the review of local 
ordinances to ensure compliance with 
provisions of the October 1,1986 
revisions other than those dealing with 
existing mobile home parks and 
subdivisions. FEMA will begin issuing 
90-day and 30-day suspension letters to 
ensure adoption.

Request for Comments

During the period that this suspension 
is in effect, FEMA will be analyzing the 
impacts of applying the elevation 
requirement to manufactured homes 
placed or substantially improved in 
existing manufactured home parks and 
subdivisions. In addition, FEMA will be 
evaluating alternative means for 
addressing the hazards and threats to 
lives and property related to existing 
manufactured home parks that are 
located in flood hazard areas. FEMA 
encourages organizations, individuals 
and units of government to submit data 
and other information, as well as 
suggestions for alternative actions 
during the 60-day comment period 
provided in this notice. Data and other 
information should include statistical 
data, information on specifically how 
the end to the grandfather provision 
would impact on individual 
manufactured home parks owners, on 
individual manufactured home owners 
or renters, or on units of government, or 
on how this provision would interrelate 
with manufactured home financing, 
insurance, or other regulations of the 
industry. This information will be 
reviewed and analyzed along with other 
information developed by FEMA or 
provided to it both before and after 
October 1,1986. At this time FEMA will 
also review possible alternative means 
of addressing the problem of the 
exposure to hazards to life and property 
of existing mobile home parks located in 
flood hazard areas. However, FEMA 
currently believes that a permanent 
return to the grandfather provision as it 
existed prior to October 1,1986 is not 
justified and would be contrary to the 
purposes of the program’s legislation.

FEMA has determined that, since this 
notice suspends a requirement that has 
been recently imposed, an 
environmental assessment need not be

prepared. An environmental impact 
statement was prepared on the rule 
which became effective on December 1, 
1976 and an environmental assessment 
was prepared on the revisions which 
became effective on October 1,1986. 
Both contain an analysis of the impacts 
of the revisions in this rule. An 
environmental assessment will be 
prepared on any future rulemaking 
which results from FEMA’s review of 
the impacts of the October 1,1986 rule 
revision.

Since this notice suspends a 
requirement on small entities that has 
only recently been imposed, it will not 
have a significant economic affect on a 
substantial number of those entities and 
has not undergone a regulatory 
flexibility analysis. If, as a result of 
comments received, it appears that such 
an analysis is desirable, it will be 
performed for any future rulemaking on 
this issue.

This notice of suspension is not a 
“major rule” as defined in Executive 
Order 12291, dated February 27,1981, 
and hence no regulatory analysis has 
been prepared.

FEMA has determined that this notice 
of suspension does not contain a 
collection of information requirements 
as described in section 3504(h) of the 
Paperwork Reduction Act.

List of Subjects in 44 CFR Parts 59 and 
60

Flood insurance.
Accordingly, Title 44, Code of Federal 

Regulations is amended as follows:

PART 59—GENERAL PROVISIONS
The authority citation for Part 59 

continues to read as follows:
Authority: 42 U.S.C. 4001 et seq.; 

Reorganization Plan No. 3 of 1978; E .0 .12127.

§ 59.1 [Amended]

1. Section 59.1 is amended as follows:
a. By adding alphabetically, a 

definition of “existing manufactured 
home park or subdivision” to read as 
follows: "Existing manufactured home 
park or subdivision” means a 
manufactured home park for which the 
construction of facilities for servicing 
the lot on which the manufactured 
homes are to be affixed (including, at a 
minimum, the installation of utilities, 
either final site grading or the pouring of 
concrete pads, and the construction of 
streets) are completed before the 
effective date of floodplain management 
regulations adopted by a community.

b. By adding alphabetically, a 
definition of “Expansion to an existing 
manufactured home park or 
subdivision” to read as follows:

“Expansion to an existing 
manufactured home park or 
subdivision” means the preparation of 
additional sites by the construction of 
facilities for servicing the lots on which 
the manufactured homes are to be 
affixed (including the installation of 
utilities, either final site grading or 
pouring of concrete pads, or the 
construction of streets).

PART 60—CRITERIA FOR LAND 
MANAGEMENT AND USE

The authority citation for Part 60 
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.; 
Reorganization Plan No. 3 of 1978; E .0 .12127.

§ 69.3 [Amended]

2. Section 60.3(c)(6) is suspended.
3. Section 60.3(c)(12) is added to read 

as follows:

8 60.3 Floodplain management criteria for 
flood-prone areas.
♦ * ★  * ★

(c) V * ’ *
(12) Require that all manufactured 

homes to be placed or substantially 
improved within Zones A l-30, AH, and 
AE on the community’s FIRM be 
elevated on a permanent foundation 
such that the lowest floor of the 
manufactured home is at or above the 
base flood elevation; and be securely 
anchored to an adequately anchored 
foundation system in accordance with 
the provisions of paragraph (b)(8) of this 
section. This paragraph applies to 
manufactured homes to be placed or 
substantially improved in an expansion 
to an existing manufactured home park 
or subdivision. This paragraph does not 
apply to manufactured homes to be 
placed or substantially improved in an 
existing manufactured home park or 
subdivision except where the repair, 
reconstruction, or improvement of the 
streets, utilities and pads equals or 
exceeds 50 percent of the value of the 
streets, utilities and pads before the 
repair, reconstruction or improvement 
has Commenced.

Dated: June 18,1987.
Harold T. Duryee,
Federal Insurance Administrator.
(FR Doc. 87-14527 Filed 6-29-87; 8:45 am] 
BILLING CODE 671S-OS-M
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DEPARTMENT OF LABOR

Mine Safety and Health Administration

30 CFR Part 75

Self-Contained Self-Rescue Devices; 
Emergency Temporary Standard

AGENCY: Mine Safety and Health 
Administration, Labor.
ACTION: Emergency temporary standard.

s u m m a r y : The Mine Safety and Health 
Administration (MSHA) is issuing an 
emergency temporary standard (ETS) 
which requires persons using self- 
contained self-rescue (SCSR) devices to 
receive training in the opening and 
activation of the device; insertion or 
simulated insertion of the mouthpiece; 
and the wearing of the nose clip. This 
training, commonly referred to as 
“hands-on” training, will be required 
after September 28,1987 for all persons 
entering underground coal mines.

The basis for this ETS is MSHA’s 
determination that "hands-on” training 
in SCSR units is necessary in the 
particular circumstances presented by 
this situation to avoid grave danger to 
underground miners from suffocation or 
poisoning from toxic products of 
combustion in the event of a mine fire or 
explosion. The Agency has further 
determined that immediate 
implementation of a “hands-on” training 
requirement is necessary to protect 
persons in underground coal mines from 
this grave danger. In accordance with 
section 101(b)(3) of the Mine Act this 
ETS will also serve as the basis for the 
Agency’s final rule on the same subject. 
Elsewhere in this issue of the Federal 
Register, MSHA is proposing to 
implement on a permanent basis the 
requirement for “hands-on” training in 
the use of SCSR units. 
d a t e s : Emergency Temporary Standard: 
The ETS is effective on June 30,1987.
FOR FURTHER INFORMATION CONTACT: 
Patricia W. Silvey, Acting Associate 
Assistant Secretary for MSHA, 4015 
Wilson Boulevard, Room 627, Arlington, 
Virginia 22203; phone (703) 235-1910. 
SUPPLEMENTARY INFORMATION:

I. Background
This ETS is issued in accordance with 

section 101(b) of the Federal Mine 
Safety and Health Act of 1977 (Mine 
Act), 30 U.S.C. 811. The ETS is effective 
immediately and revises the existing 
safety standard for self-contained self- 
rescue (SCSR) devices, 30 CFR 75.1714.

Existing safety standards in 30 CFR 
75.1714 require that all persons going 
into underground coal mines have SCSR

devices available to them and that they 
be instructed and trained in the use of 
such devices. These devices are closed- 
circuit breathing apparatuses that 
provide a source of oxygen and greatly 
increase a person’s chance of surviving 
a mine emergency involving an 
irrespirable atmosphere. In the event of 
such a mine emergency, the SCSR 
device provides miners with the last 
protection allowing escape. For 
successful escape, miners must be able 
to rapidly and properly use the devices. 
In order to protect persons who go into 
underground coal mines from the grave 
danger of being unable to protect 
themselves with SCSR devices in the 
event of a mine emergency, the ETS 
specifies "hands-on” training in the use 
of SCSR’s.

The decision to require “hands-on” 
training reflects the Agency’s evaluation 
of SCSR training programs at 
underground coal mines and the results 
of an investigation of a mining accident 
where victims did not know how to 
properly use their SCSR devices. MSHA 
has also reviewed, and is guided by, 
recommendations from studies 
conducted by the U.S. Department of the 
Interior, Bureau of Mines, in conjunction 
with the University of Kentucky.

MSHA estimates that there are 93,000 
workers affected by this ETS. An 
informal Agency evaluation of existing 
training programs indicated that a 
significant number of these miners, as 
many as half of them, have not had 
“hands-on” training in the use of 
SCSR’s. Because the effective use of 
SCSR devices is essential to successful 
evacuation in an immediately life- 
threatening situation, the Agency 
believes that the lack of “hands-on” 
training demands immediate regulatory 
action.

The ETS applies to miners and 
visitors who go underground and 
requires that they receive "hands-on” 
training in the use of the SCSR units 
provided at the mine. Under the ETS, 
this training must include each person 
properly opening the device, activating 
it, inserting the mouthpiece or simulating 
this task while explaining proper 
insertion of the mouthpiece, and putting 
on the nose clips. After September 28, 
1987, persons who have not received 
this training will not be permitted to 
enter an underground coal mine. Persons 
who have received “hands-on” training 
specified by the ETS within the 
preceding nine months or who have had 
this "hands-on” training in accordance 
with training programs approved under 
30 CFR Part 48 do not have to be 
retrained to comply with the ETS.

In accordance with the Mine Act, the 
provisions of the ETS also serve as the

basis for a proposed rule. Elsewhere in 
this issue of the Federal Register, MSHA 
proposes to revise the existing 
requirements in 30 CFR Part 48 and 30 
CFR 75.160-1 to include “hands-on” 
training with SCSR devices as part of 
miners’ and supervisors’ regular 
training. Under the Mine Act, MSHA 
must promulgate final standards no later 
than nine months after publication of 
this ETS.

As an alternative to this ETS, MSHA 
considered implementing the “hands- 
on” training provisions of the ETS 
through the Agency’s existing training 
regulations in 30 CFR Part 48. Under the 
Part 48 regulations, mine operators are 
required to develop and administer 
training programs for miners (with the 
exception of supervisory personnel 
subject to MSHA-approved State 
certification requirements) and for 
visitors. These programs are required to 
provide for a wide range of mine safety 
and health training, including instruction 
in the use, care and maintenance of 
SCSR devices.

The training programs required by 
Part 48 are subject to approval by 
MSHA District Managers. As part of this 
approval function, District Managers are 
authorized to require revisions to 
operators’ training programs in 
accordance with certain notice and 
consultation provisions (30 CFR 
48.3(j)(l)). Using this process, MSHA 
considered administratively requiring 
existing training programs to be 
amended to include “hands-on” training 
with SCSR devices.

However, this approach was not 
adopted for two primary reasons. The 
Part 48 training regulations do not 
require training for supervisory 
personnel subject to MSHA-approved 
State certification requirements (30 CFR 
48.2(a)(l)(ii)). In the underground coal 
mining industry, a substantial majority 
of supervisory personnel are trained and 
“certified” in safety-related matters 
such as roof control, mine ventilation, 
gas measurements and first-aid. In 
addition to the State certification 
programs, MSHA standards address thè 
training and retraining of these persons 
(30 CFR 75.160-1). Training in the use of 
SCSR devices is not, however, among 
the required courses of instruction and, 
consequently, "hands-on” training with 
SCSR devices could not be required for 
most supervisory personnel without 
some regulatory action.

Another deficiency with this approach 
is that it would not assure that all 
persons who go into underground coal 
mines would receive “hands-on” 
training with SCSR devices on a 
schedule commensurate with the danger
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posed. In accordance with the Part 48 
training regulations and existing MSHA- 
approved training programs, miners are 
trained before they begin working and 
before undertaking new tasks. There­
after, on an annual basis, they must 
receive “refresher training,” which 
includes instruction in the use, care and 
maintenance of SCSR devices. With this 
existing structure for training miners, 
mandatory “hands-on” training with 
SCSR devices would be delayed by the 
process of amending and approving 
existing training programs. In addition, 
depending on when a training program 
amendment specifying “hands-on” SCSR 
training became effective relative to the 
annual cycle of refresher training at a 
mine, as much as an additional 12 
months could pass before a miner 
received the “hands-on" SCSR training 
specified by the ETS.

The Agency also considered 
addressing the subject of additional 
SCSR training through the regular 
rulemaking process (Section 101(a) of 
the Mine Act). These procedures 
ordinarily involve several months for 
the submission of comments and public 
hearings, followed by the time necessary 
for development and publication of final 
rules. Postponing mandatory “hands-on” 
training for this amount of time would 
not be responsive to the degree of 
danger.

II. Basis for the Emergency Temporary 
Standard

A. Regulatory A u th o rity
Section 101(b) of the Mine Act 

provides that:
(1) The Secretary shall provide, 

without regard to the requirements of 
Chapter 5, Title 5, United States Code, 
for an emergency temporary mandatory 
health or safety standard to take 
immediate effect upon publication irt the 
Federal Register if he determines (A) 
that miners are exposed to grave danger 
from exposure to substances ór agents 
determined to be toxic or physically 
harmful, or to other hazards, and (B) 
that such emergency standard is 
necessary to protect miners from such 
danger.

(2) A temporary mandatory health or 
safety standard shall be effective until 
superseded by a mandatory standard 
promulgated in accordance with the 
procedures prescribed in paragraph (3) 
of this subsection.

(3) Upon publication of such standard 
in the Federal Register, the Secretary 
shall commence a proceeding in 
accordance with section 101(a), and the 
standards as published shall also serve 
as a proposed rule for the proceeding.
The Secretary shall promulgate a

mandatory health or safety standard 
under this paragraph no later than nine 
months after publication of the 
emergency temporary standard as 
provided in paragraph (2).

Issuance of a temporary mandatory 
standard is an extraordinary measure 
provided for by the Mine Act to enable 
MSHA to “react quickly to grave 
dangers which threaten miners before 
those dangers manifest themselves in 
serious or fatal injuries or illnesses.” 
S.Rept. 181, 95th Cong., 1st sess. 23 
(1977). The language authorizing the 
issuance of a temporary mandatory 
standard for these purposes indicates 
that it is appropriate to address miner 
exposure to “other hazards”, as well as 
toxic substances or harmful agents. This 
broad scope is further indicated in the 
legislative history, which states that 
“(t]o exclude any kind of grave danger 
would contradict the basic purpose of 
emergency temporary standards— 
protecting miners from grave dangers,” 
Id . The suggestion that a temporary 
mandatory standard is limited to new 
dangers in the mining industry is also 
dispelled in the legislative history which, 
explains: “That a danger has gone 
unremedied should not be a bar to 
issuing an emergency standard. Indeed, 
if such is the case, the need for prompt 
action is that much more pressing.” Id . 
In addition, the legislative history 
emphasizes that a record of fatalities or 
serious injuries is not necessary before 
an emergency temporary standard can 
be issued because “(disasters, fatalities, 
and disabilities are the very thing this 
provision is designed to prevent.” 
“Waiting until those dangers manifest 
themselves as fatalities or disabling 
injuries or illnesses, frustrates the 
purpose of this [ETS] provision.” Id . at 
23-24.

B. Grave Danger

Diligent compliance with safety 
standards and safety-conscious work 
practices provide a substantial measure 
of protection against fires and 
explosions in underground coal mines. 
However, in this high-hazard work 
environment, the danger of a fire or 
explosion is ever present. Electricity or 
other sources of power can ignite coal 
dust or methane gas resulting in an 
explosion. Equipment can also be the 
source of a fire, which may involve fuel, 
lubricants and the surrounding coal. In 
caved, mined-out areas, which contáin 
coal and accumulated gas, explosions 
can be caused by rock falls and in some 
instances fires are started by 
spontaneous combustion. When active 
mine areas are connected into 
previously mmed-out areas, there is also

the risk of exposure to an oxygen- 
deficient atmosphere.

MSHA standards are designed to 
prevent these hazards, but if an 
emergency occurs because other 
measures have failed, the SCSR is the 
last protection that allows escape. Rapid 
and proper donning of an SCSR under 
such extreme adverse circumstances is 
essential to survival.

The Secretary has therefore 
determined that miners are exposed to a 
grave danger when they enter 
underground coal mines without being 
prepared to properly use the SCSR 
devices provided for their protection in 
the event of a fire or explosion.

C. The Need fo r  “H ands-O n"  T ra in ing in  
the Use o f SCSR Devices

Existing MSHA standards in 30 CFR 
75.1714 require that underground coal 
mine operators make SCSR devices 
available to the miners employed at 
their mines who go underground, and to 
the visitors which operators authorize to 
go underground. The existing standards 
also specify that mine operators instruct 
and train miners and visitors in the use 
and location of the self-rescue devices 
made available to them. Miner training 
is required to include use, care and 
maintenance of the units, and is 
required to be conducted in accordance 
with MSHA training regulations in 30 
CFR Part 48.

The Part 48 regulations set forth 
requirements for operator-administered 
programs that address a wide-range of 
mine safety and health instruction and 
training. They include SCSR use 
instruction for visitors, new 
undergrCund miners and annual 
refresher training for underground 
miners. The Part 48 training regulations 
do not cover supervisors who are 
subject to MSHS-approved State 
certification requirements. The 
supervisory personnel issue is discussed 
in section IV of this preamble.

The death of 27 miners in a mine fire 
on December 19,1984, raised serious 
questions about the sufficiency of miner 
training in the use of SCSR devices. 
MSHA’s investigation into the accident 
was protracted by problems of 
extinguishing the fire, and later by the 
hazardous conditions created by the fire 
damage. However, evidence gathered 
during the investigation (P re lim ina ry  
R eport o f Investigation, Underground 
C oal M ine  F ire, W ilberg M ine, issued 
April 27,1987) indicated that some of 
the 27 victims did not have basic 
knowledge about how to start and use 
the SCSR devices available to them, and 
they were unaware of the critical need 
to protect their lungs from the smoke
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and carbon monoxide contaminated 
atmosphere created by the fire.

MSHS is aware that miners have in 
several instances successfully used 
SCSR devices to escape from mines 
following a mine fire or explosion. 
However, in November 1986, MSHA 
completed a nationwide evaluation of 
the effecti veness of SCSR training 
covering 1,174 underground coal mines. 
At each mine, a representative number 
of miners and supervisors were asked to 
respond to a series of questions 
concerning SCSR use and storage at the 
mine. The same miners and supervisors 
were then asked to don an SCSR unit 
provided by MSHS. When the 
evaluation was completed, a total of 
8,904 persons had been interviewed and 
tested. Of this group nearly 20 percent, 
or 1,780, persons were graded as failing. 
At 243 mines where the evaluation 
indicated ineffective SCSR training, 
additional retraining was required for all 
underground personnel.

In addition to this evaluation, 
researchers from the University of 
Kentucky and the Bureau of Mines have 
recently reported their findings based on 
a series of SCSR donning studies. (Cole 
and Vaught, “Training in the use of self- 
contained self-rescuers,” and Vaught 
and Cole, “Problems in donning the self- 
contained self-rescuer” (USBM project 
H003480040)J. In cooperation with two 
coal companies, studies were made of 
miners’ skill in the correct use o f SCSR 
devices. Problem areas pointed out by 
the studies included heavy reliance by 
the industry on teaching methods that 
do not provide individual performance 
simulation. MSHA experience confirms 
that training in the use of SCSR devices 
typically consists of a film, slide or tape 
presentation, or demonstration, by an 
instructor to either a class or an 
individual. “Hands-on” training, which 
would familiarize miners with the skills 
necessary to successfully use the units 
in an emergency, has not been industry­
wide practice.

More recently, as the industry become 
aware of shortcomings in miners* 
training, some operators have taken the 
initiative to introduce “hands-on” 
training in the use of SCSR devices 
through their annual miner training 
programs or by other means. However, 
as stated above, approximately one-half 
of all coal miners currently working 
underground, or 46,000 persons, may not 
have had “hands-on” SCSR training.

"Hands-on” training is widely 
recognized in thè training field as 
important to the development of task- 
oriented skills. Practice that closely 
duplicates the procedures that must be 
performed for survival during actual 
emergency situations is an essential part

of task-oriented training, It also provides 
feedback to the instructor and the 
trainee about which procedural steps 
have been correctly performed as well 
as identifying those areas in which 
additional training is needed. (Hagman 
and Rose, “Retention of Military Tasks: 
A Review,” Human Factors (1983)),

D. The N eed  fo r  an Emergency 
Tem porary S tandard

SCSR devices provide the last means 
pf protection to miners in an emergency 
escape situation. Miners are exposed to 
grave danger when they enter 
underground coal mines without being 
prepared to rapidly and properly use the 
SCSR device provided for their . 
protection in the event of a mine 
emergency. “Hands-on” training will 
provide miners with the skills necessary 
to successfully use the units in an 
emergency. This is an effective, yet 
simple; method of assuring that miners 
will have the skills necessary to avoid 
the dangers posed by an emergency 
escape situation. As discussed 
previously, regularly rulemaking would 
not be immediately responsive to the 
degree of danger posed to underground 
miners. Given this particular 
circumstance presented in this situation, 
the Secretary has determined that an 
emergency temporary standard 
requiring “hands-on” training is 
necessary to immediately protect 
miners.

III. Discussion of the Emergency 
Temporary Standard

The ETS requires that each mine 
operator administer a basic level of 
“hands-on” training with the SCSR 
devices provided at the mine, and that 
this training be completed within 90 
days after publication of this ETS. In 
accordance with existing 30 CFR 75.1714 
this training is required for all miners 
employed by the operator who go 
undergound and for all visitors 
authorized by the operator to go 
underground. The ETS does not require 
retraining of persons who received this 
“hands-on” training within the nine- 
month period proceeding the effective 
date o f this ETS, or who have received 
such training in accordance with a 
program approved by MSHA under 30 
CFR Part 48.

The ETS specifies four task-oriented 
elements that must be included in SCSR 
training: (1) Opening the device; (2) 
activating the device; (3) inserting the 
mouthpiece or simulating this task while 
explaining proper insertion of the 
mouthpiece; and (4J putting on the nose 
clip. These steps are critical to isolating 
the lungs from a contaminated 
atmosphere and they are required to be

/  Rules and Regulations

performed by each person being trained. 
This “hands-on” training is to be made a 
part of the overall instruction, and 
training provided miners and visitors in 
the location, use, care and maintenance 
of SCSR devices.

The effective date of this ETS is June
30,1987 and it requires that operators 
administer the required training to their 
work force and visitors who go 
underground by no later than September
28,1987. After September 28,1987 
miners and visitors will not be permitted 
to go underground without having 
received the required SCSR training.

MSHA recognizes that some mines 
may experience difficulty in meeting the 
requirements of this ETS within the time 
permitted. Influencing factors include 
the size of the mine’s work force, the 
nature of prior SCSR training 
administered, and the availability of 
SCSR devices that can be used for 
training exercises. Accordingly, all 
underground coal mine operators are 
urged to make arrangements for and 
begin administering the required SCSR 
training without delay.

IV. Drafting Information
The principal persons responsible for 

preparing this document are; Douglas C. 
Altizer, Jr., Coal Mine Safety and 
Health, MSHA; Frank Schwamberger, 
Education Policy and Development, 
MSHA; Earnest C. Teaster, Jr,, Office of 
Standards, Regulations and Variances, 
MSHA; and Edward C. Hugler, Office of 
the Solicitor, Department of Labor.

V. Executive Order 12291 and die 
Regulatory Flexibility Act

In accordance with Executive Order 
12291, MSHA has prepared an initial 
analysis to identify potential costs and 
benefits associated with the emergency 
temporary standard. The Agency has 
incorporated this analysis into the Initial 
Regulatory Flexibility Analysis required 
by the Regulatory Flexibility Act. In this 
analysis, MSHA has determined that the 
emergency temporary standard would 
not result in major cost increases nor 
have an effect of $100'million or more on 
the economy. Therefore, the rule is not 
within the criteria for a major rule and a 
Regulatory Impact Analysis is not 
required.

The Regulatory Flexibility Act 
requires that agencies evaluate and 
include, whenever possible, compliance 
alternatives that minimize any adverse 
impact on small businesses when 
developing regulations. MSHA has 
determined that compliance alternatives 
are not available for small mines for the 
“hands-on” training requirement of this 
emergency temporary standard.
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In the following summary of the Initial 
Regulatory Flexibility Analysis MSHA 
addressed the cost impact on industry 
by factoring in, where applicable, all 
direct and indirect costs for equipment 
and labor. MSHA estimates are based 
primarily upon the expertise of senior 
MSHA personnel who provided 
estimates for the time required to 
perform specific tasks and the 
compliance level of the industry.

MSHA estimates that the total 
compliance cost for the ETS is $834,355. 
The cost for SCSR training devices 
($529,500) comprises about 63 percent of 
this cost. The remaining cost ($304,855) 
is attributed to labor for the miners 
taking the training, for the instructors 
giving the training and for persons 
revising the training plans. A copy of the 
full analysis is available upon request

VI. Paperwork Reduction Act
The emergency temporary standard 

does not contain recordkeeping or 
reporting requirements.
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List of Subjects in 30 CFR Part 75

Administrative practice and 
procedure, Education, Mine safety and 
health, Self-contained self-rescue 
devices.

Dated: June 25,1987.
A lan  C. M c M illa n ,
Deputy Assistant Secretary fo r M ine Safety 
and Health.

PART 75—MANDATORY SAFETY 
STANDARDS—UNDERGROUND COAL 
MINES

30 CFR Part 75 is amended as follows: 
1 The authority citation for 30 CFR 

Part 75 is revised to read as follows:
A uthority: 30 U .S.C . 811, 957, and 961.
2. The authority citations following 

any Subpart heading or section are 
removed.

3. New paragraph (c) is added to
§ 75.1714 Part 75, Subchapter O, Chapter 
I, Title 30 of the Code of Federal 
Regulations to read as follows:
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§ 75.1714 Availability of approved self­
rescue devices; instruction in use and 
location.
* * # * *

(c)(1) After September 28,1987 no 
miner employed by the operator or 
visitor authorized by the operator to 
enter the mine shall go underground 
without having received the training 
required by paragraph (2). of this section 
within the preceding nine months or in 
accordance with the training program 
required by 30 CFR Part 48.

(2) Training in the use of self- 
contained self-rescue devices shall 
include each person properly opening 
the device, activating the device, 
inserting the mouthpiece or simulating 
this task while explaining proper 
insertion of the mouthpiece, and putting 
on the nbse clip.
[FR Doc. 87-14764 Filed 6-25-87; 3:54 pm] 
BILLING CODE 4510-43-M
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DEPARTMENT OF LABOR

Mine Safety and Health Administration

30 CFR Parts 48 and 75

Self-Contained Self-Rescue Devices
a g e n c y : Mine Safety and Health 
Administration, Labor. 
a c t io n : Proposed rule.

Su m m a r y : The Mine Safety and Health 
Administration (MSHAJ is proposing to 
require persons using self-contained 
self-rescue (SCSR) devices to receive 
training in the opening and activation of 
the device; insertion or simulated 
insertion of the mouthpiece; and the 
wearing of the nose clip. This training, 
commonly referred to as “hands-on” 
training, would be required for all 
persons entering underground coal 
mines. “Hands-on” training in the use of 
SCSR units is necessary to avoid danger 
to underground miners from suffocation 
or poisoning from toxic products of 
combustion in the event of a mine fire or 
explosion. Elsewhere in this issue of the 
Federal Register, MSHA is publishing an 
Emergency Temporary Standard 
requiring “hands-on” training in the use 
of SCSR units for all persons entering an 
underground coal mine after September
28,1987.
DATES: Comments on this proposed rule 
and requests for public hearings must be 
received by August 14,1987. 
a d d r e s s : Send written comments and 
requests for public hearings to the Mine 
Safety and Health Administration,
Office of Standards, Regulations and 
Variances, Room 631, Ballston Tower 
No. 3,4015 Wilson Boulevard, Arlington, 
Virginia 22203.
FOR FURTHER INFO RM ATION CONTACT: 
Patricia W. Silvey, Acting Associate 
Assistant Secretary for MSHA, 4015 
Wilson Boulevard, Room 627, Arlington, 
Virginia 22203; phone (703) 235-1910. 
SUPPLEMENTARY INFO RM ATION:

I. Background
Diligent compliance with safety 

standards and safety-conscious work 
practices provide a substantial measure 
of protection against fires and 
explosions in underground coal mines. 
However, in this high-hazard work 
environment, the danger of a fire or 
explosion is ever present. Electricity or 
other sources of power can ignite coal < 
dust or methane gas resulting in an 
explosion. Equipment can also be the 
source of a fire, which may involve fuel, 
lubricants and the surrounding coal.-In =
caved, mined-out areas, which contain , 
coal and accumulated gas, explosions 
can be caused by rock falls and in some

instances fires are started by 
spontaneous combustion. When active 
mine areas are connected info 
previously mined-out areas, there is also 
the risk of exposure to an oxygen- 
deficient atmosphere.

MSHA standards are designed to 
prevent these hazards, but if an 
emergency occurs because other 
measures have failed, the SCSR is the 
last protection that allows escape. Rapid 
and proper donning of an SCSR under 
such extreme adverse circumstances is 
essential to survival. MSHA has issued 
an emergency temporary standard (ETS) 
effective today that requires all persons 
who enter an underground coal mine 
after September 28,1987, to have, had 
“hands-on" training in the use of self- 
contained self-rescue devices (SCSRs). 
This training includes properly opening 
the device, activating the deviee, 
inserting the mouthpiece or simulating 
this task white explaining proper 
insertion- of the mouthpiece, and putting 
on the nose clip. The ETS was issued h i 

accordance with section 101(b) of the 
Federal Mine Safety and Health Act of 
1977 (Mine Act), 30 U.S.C. 811. The ETS 
revised the existing safety standard for 
SCSRs, 30 CFR 75.1714. The ETS will be 
superseded by this rule when 
promulgated in final form.

Prior to the ETS, 30 CFR 75.1714 
required that underground coal mine 
operators make SCSR devices available 
to the miners employed at their mines 
who go underground, and to the visitors 
which operators authorize to go 
underground. The standard also 
specified that mine operators instruct 
and train miners and visitors in the use 
and location of the self-rescue devices 
made available to them. It required 
miner training to include use, care and 
maintenance of the units, which had to 
be conducted in accordance with MSHA 
training regulations in 30 CFR Part 48. 
However, the standard did not require 
“hands-on training.”

The death of 27 miners in a mine fire 
on December 19,1984, raised serious 
questions about the sufficiency of miner 
training in the use of SCSR devices. 
MSHA’s investigation into the accident 
was protracted by problems of 
extinguishing the fire, and later by the 
hazardous conditions created by the fire 
damage. However, evidence gathered 
during the investigation [P re lim ina ry  
R eport o f Investigation, Underground 
C oal M ine F ire, W ilberg  M ine , issued 
April 27,1987) indicated that some of 
the 27 victims did not have basic 
knowledge about how to start and use 
the SCSR devices available to them, and 
they were unaware of the critical need 
to protect their lungs from the smoke

and carbon-monoxide contaminated 
atmosphere created by the fire.

MSHA is aware that miners have in 
several instances successfully used 
SCSR devices to escape from mines 
following a mine fire or explosion. 
However, in November 1987, MSHA 
completed a nationwide evaluation of 
the effectiveness of SCSR training 
covering 1,174 underground coal mines. 
At each mine, a representative number 
of miners and supervisors were asked to 
respond to a series of questions 
concerning SCSR use and storage at the 
mine. The same miners and supervisors 
were then asked to don an SCSR unit 
provided by MSHA. When the 
evaluation was completed, a total of 
8,904 persons had been interviewed and 
tested. Of this group nearly 20 percent, 
or 1,780, persons were graded as failing. 
At 243 mines where die evaluation 
indicated ineffective SCSR training, 
additional retraining was required for all 
underground personnel.

In addition to this evaluation, 
researchers from the University of 
Kentucky and the Bureau of Mines have 
recently reported their findings based on 
a series of SCSR donning studies. (Cole 
and Vaught, ‘Training in the use of self- 
contained self-rescuers,” and Vaught 
and Cole, “Problems in donning the self- 
contained self-rescuer” (USBM project 
H003408040)). In cooperation with two 
coal companies, studies were made of 
miners’ skill in the correct use of SCSR 
devices. Problem areas pointed out by 
the studies included heavy reliance by 
the industry on teaching methods that 
do not provide individual performance 
simulation. MSHA experience confirms 
that training in the use of SCSR devices 
typically consists of a film, slide or tape 
presentation, or demonstration by an 
instructor to either a class or an 
individual. “Hands-on” training, which 
would familiarize miners with the skills 
necessary to successfully use the units 
in an emergency, has not been industry­
wide practice.

More recently, as the industry has 
become aware of short-comings in 
miners’ training, some operators have 
taken the initiative to introduce “hands- 
on” training in the use of SCSR devices 
through their annual miner training 
programs or by other means. MSHA 
estimates that there are 93,000 workers 
affected by the ETS. An informal 
Agency evaluation of existing training 
programs indicated that a significant 
number of these miners, as many as half 
of them, have not had “hands-on” 
training in the use of SCSR’s.

“Hands-on” training is widely 
recognized in the training field as 
important to the development of task-
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oriented skills. Practice that closely 
duplicates the procedures that must be 
performed for survival during actual 
emergency situations is an essential part 
of task-oriented training, ft also provides 
feedback to the instructor and the 
trainee about which procedural steps 
have been correctly performed as well 
as identifying those areas in which 
additional training is needed. (Hagman 
and Rose, “Retention of Military Tasks:
A Review,” Human Factors (1983)).

SCSRs are closed-circuit breathing 
apparatuses that provide a source of 
oxygen and greatly increase a person's 
chance of surviving a mine emergency 
involving an irrespirable atmosphere. In 
the event of such a mine emergency, the 
SCSR device provides miners with the 
last protection allowing escape. For. 
successful escape, miners must be able 
to rapidly and properly usé the devices. 
Because the effective use of SCSR 
devices is essential to successful 
evacuation in an immediately life- 
threatening situation, the Agency 
addressed the lack of “hands-on" 
training demands through the immediate 
regulatory action of the ETS.

In accordance with the Mine Act, the 
provisions of the ETS must be replaced 
by a final rule within nine months of its 
publication. This proposed rule initiates 
section 101(a) rulemaking to accomplish 
that requirement Under the proposal, 
the existing requirements in 30 CFR Part 
48 and 30 CFR 75.160-1 would be 
revised to include “hands-on” training 
with SCSR devices as part of miners' 
and supervisors' regular training.
II. Discussion of the Proposed Rule

The ETS revises 30 CFR 75,1714 which 
applies to all miners and visitors 
authorized by the operator to go 
underground. It requires that “hands-on” 
training be provided to such persons 
prior to September 28,1987. To integrate 
the safety protection afforded by this 
training into the framework of existing 
Agency standards, MSHA is proposing 
that the “hands-on” training required by 
the ETS be codified in the training 
regulations for 30 CFR Part 48, and also 
be codified in the training requirements 
for “certified persons" in 30 CFR 75.160-

maintained within 30 CFR Part 48 which 
is consistent with MSHA’s goal to 
provide a comprehensive miner training 
program. However, in accordance with 
§ 48.2{a)(lJ(ii), supervisory personnel 
subject to MSHA-approved State 
certification requirements are not 
covered by Part 48. The regular training 
of these individuals is addressed by 30 
CFR 75.160-1. Therefore, MSHA is also

proposing to revise § 75.160-1 to include 
the added training requirements to 
assure that all miners, including 
supervisors, receive “hands-on” training 
as an integral component of their 
training in the use, care and 
maintenance of SCSR’s. These proposed 
changes, which are separately discussed 
below, would replace the amendments 
made by the ETS to § 75.1714.

A  Part 48—Training an d  R etraining o f  
M iners

Subpart A of 30 CFR Part 48, 
prescribes requirements for submitting 
and obtaining MSHA approval of 
operator-administered programs for 
training and retraining underground 
miners. Each mine must have an 
approved training program for training 
new miners and newly-employed 
experienced miners, as well as training 
miners for new tasks, providing annual 
refresher training and giving certain 
persons, including visitors, hazard 
training.

Under this proposal, the existing 
training requirements for new miners 
(§ 48.5), newly-employed experienced 
miners (§ 48.6), annual refresher training 
(§ 48.8), and hazard training (§ 48.11) 
would be revised to specify “hands-on" 
training in the use of SCSR devices. As 
with the ETS, “hands-ort” training would 
include each person properly opening 
the device, activating the device, 
inserting the mouthpiece or simulating 
this task while explaining proper 
insertion of the mouthpiece, and 
wearing the nose clip.

The Agency specifically requests 
comment on the prescribed “hands-on*' 
training. MSHA’s goal is to develop an 
SCSR training program which will best 
assure that persons can properly use the 
device in the event of an emergency.
The Agency is also interested in 
comment on revising the existing 
training requirements in 30 CFR Part 48 
and § 75.160-1 to reflect "hands-on" 
training. Because the Part 48 training 
requirements do not cover training and 
retraining of supervisors who are 
certified in accordance with state 
requirements, MSHA is also proposing 
to revise § 75.160-1 (training and 
retraining of qualified and certified 
persons) to also include “hands-on" 
training.

B. S ection  75.160-1—Plans fo r  Training 
an d R etraining o f  Q u alified  an d  
C ertif ie d  P ersons

Section 75.160 requires each operator 
to provide a program, approved by the 
Secretary, for training and retraining 
qualified and certified persons. This 
standard, published in 1970, addresses 
the training of persons who perform

certain functions prescribed by the Mine 
Act and MSHA standards. The Part 48 
training regulations published in 1978, 
included the training and retraining of 
qualified persons, but not certified 
persons. Thus, the requirements of 
§ § 75.160 and 75.160-1 were retained. 
The vast majority of supervisors at 
underground coal mines are certified 
persons.

Section 75.160-1 sets forth the courses 
that must be included in the training 
program required by § 75.160. It does 
not, however, require that the program 
include a course in the use, care and 
maintenance of SCSR devices. MSHA 
believes that all miners, including 
certified persons, need proper training 
and retraining in the use of SCSR 
devices. Therefore, the Agency is 
proposing to revise this standard to 
require that training programs for 
certified persons address use of SCSR 
devices, including “hands-on" training.

The proposed rule would redesignate 
§ 75.160-1 as § 75.161 to facilitate 
codification in the Code of Federal 
Regulations.
III. Drafting Information

The principal persons responsible for 
preparing this document are: Douglas C. 
Altizer, Jr., Coal Mine Safety and 
Health, MSHA; Frank Schwamberger, 
Education Policy and Development, 
MSHA; Earnest C. Teaster, Jr„ Office of 
Standards, Regulations and Variances, 
MSHA; and Edward C. Hugler, Office of 
the Solicitor, Department of Labor.

IV. Executive Order 12291 and the 
Regulatory Flexibility Act

In accordance with Executive Order 
12291, MSHA has prepared an initial 
analysis to identify potential costs and 
benefits associated with the proposed 
rule. The Agency has incorporated this 
analysis into the Initial Regulatory 
Flexibility Analysis required by the 
Regulatory Flexibility Act, In this 
analysis, MSHA has determined that the 
proposed rule would not result in major 
cost increases nor have an effect of $100 
million or more on the economy. 
Therefore, the rule is not within the 
criteria for a major rule and a 
Regulatory Impact Analysis is not 
required.

The Regulatory Flexibility Act 
requires that agencies evaluate and 
include, whenever possible, compliance 
alternatives that minimize any adverse 
impact on small businesses when 
developing regulations. MSHA has 
determined that compliance alternatives 
are not available for small mines for the 
“hands-on” training requirement of this 
proposed rule.
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In the following summary of the Initial 
Regulatory Flexibility Analysis MSHA 
addressed the cost impact on industry 
by factoring in, where applicable, all 
direct and indirect costs for equipment 
and labor. MSHA estimates are based 
primarily upon the expertise of senior 
MSHA personnel who provided 
estimates for the time required to 
perform specific tasks and the 
compliance level of the industry.

MSHA estimates that the total 
compliance cost for the ETS is $834,355. 
The cost for SCSR training devices 
($529,500) comprises about 63 percent of 
this cost. The remaining cost ($304,855) 
is attributed to labor for the miners 
taking the training, for the instructors 
giving the training and for persons 
revising the training plans. A copy of the 
full analysis is available upon request.

V. Paperwork Reduction Act

Codification of the “hands-on” 
training provision in 30 CFR Part 48 and 
in the training requirements for certified 
persons specified in 30 CFR 75.160-1 
would require operators of underground 
coal mines to submit revised training 
plans and programs to MSHA for 
approval. MSHA estimates that it would 
take 30 minutes for each of the 2016 
underground coal mines to revise the 
training plan and program.

MSHA will submit the paperwork 
requirements contained in this 
document to the Office of Management 
and Budget (OMB) for review under 
section 3504(h) of the Paperwork 
Reduction Act of 1980. Comments on the 
paperwork provisions should be sent 
directly to the Office of Information and 
Regulatory Affairs, OMB, Attention: 
Desk Officer for MSHA, Room 3208, 726 
Jackson Place, NW, Washington, DC 
20746.

List of Subjects in 30 CFR Parts 48 and 
75

Administrative practice and 
procedure; Education; Mine safety and 
health; Self-contained self-rescue 
devices.

Dated: June 26,1987.
Alan C. McMillan,
Deputy Assistant Secretary fo r M ine Safety 
and Health.

Accordingly, it is proposed to amend 
Parts 48 and 75 of Chapter I, Title 30 of 
the Code of Federal Regulations 
as follows:

PART 48—TRAINING AND 
RETRAINING OF UNDERGROUND 
MINERS

1. The authority citation to 30 CFR Part 
48 is revised to read as follows:

Authority: 30 U.S.C. 811 and 825.

2. Section 48.5 is amended by revising 
paragraph (b)(2) to read as follows:

§ 48.5 Training of new miners; minimum 
courses of instruction; hours of instruction. 
* * * * *

(b)(2) Self-rescue and resp ira to ry  
devices. The course shall include 
instruction and demonstration in the 
use, care, and maintenance of self­
rescue and respiratory devices used at 
the mine. Training in the use of self- 
contained self-rescue devices shall 
include each person properly opening 
the device, activating the device, 
inserting the mouthpiece or simulating 
this task while explaining proper 
insertion of the mouthpiece, and putting 
on the nose clip. The course shall be 
given before the new miner goes 
underground.
* * * * *

3. Section 48.6 is amended by 
redesignating paragraph (b)(8) as (b)(9) 
and adding a new paragraph (b)(8) to 
read as follows:

§ 48.6 Training of newly employed 
experienced miners; minimum courses of 
instruction.
* * * * *

(b)(8) Self-rescue and re sp ira to ry  
devices. Training in the use of self- 
contained self-rescue devices shall 
include each person properly opening 
the device, activating the device, 
inserting the mouthpiece or simulating 
this task while explaining proper 
insertion of the mouthpiece, and putting 
on the nose clip.
* * * * *

4. Section 48.8 is amended by revising 
paragraph (b)(8) to read as follows;

§ 48.8 Annual refresher gaining of miners; 
minimum courses of instruction; hours of 
instruction.
*  _ *  • *  *  ■ *

(b)(8) Self-rescue and resp ira to ry  
devices. The course shall include 
instruction in the use, care, and 
maintenance of self-rescue and 
respiratory devices. Training in the use 
of self-contained self-rescue devices 
shall include each person properly 
opening the device, activating the 
device, inserting the mouthpiece or 
simulating this task while explaining

proper insertion of the mouthpiece, and 
putting on the nose clip.
* * * * *

5. Section 48.11 is amended by 
revising paragraph (a)(4) to read as 
follows:

§ 48.11 Hazard training. 
* * * * *

(a)(4) Self-rescue and respiratory 
devices. Training in the use of self- 
contained self-rescue devices shall 
include each person properly opening 
the device, activating the device, 
inserting the mouthpiece or simulating 
this task while explaining proper 
insertion of the mouthpiece, and putting 
on the nose clip.
* * * * *

PART 75—MANDATORY SAFETY 
STANDARDS-i-UNDERGROUND COAL 
MINES

1. The authority citation to 30 CFR 
Part 75 continues to read as follows:

Authority: 30 U.S.C. 811, 957, and 961.
2. Section 75.160-1 is redesignated as 

S 75.161 and is revised to read as 
follows:

§ 75.161 Plans for training programs.
Each mine operator shall submit to the 

District Manager a program or plan 
setting forth what, when, how, and 
where the operator will train and retrain 
persons whose work assignments 
require that they be certified or 
qualified. The program shall provide—

(a) For certified persons, annual 
training courses in methane 
measurement and oxygen deficiency 
testing, roof and rib control, ventilation, 
first aid, principles of mine rescue, and 
the provisions of this Part 75;

(b) For qualified persons, annual 
courses in performance of the tasks 
which they perform and qualified 
persons; and

(c) For qualified and certified persons, 
annual training in the use of self- 
contained self-rescue devices used at 
the mine. This training shall include 
each person properly opening the 
device, activating the device, inserting 
the mouthpiece or simulating this task 
while explaining proper insertion of the 
mouthpiece, and putting on the nose 
clip.

$75.1714 [Amended)
3. Section 75.1714 is amended by 

removing paragraph (c).
(FR Doc. 87-14977 Filed 6-29-87; 8:45 am)
BILLING CODE «510-43-M



Tuesday 
June 30, 1087

Part IV

Department of 
Housing and Urban 
Development
Office of the Assistant Secretary for 
Housing—Federal Housing Commissioner

24 CFR Part 888
Section 8 Housing Assistance Payments 
Program; Final Rule



24382 Federal Register /  Vol. 52, No. 125 /  Tuesday, June 30, 1987 /  Rules and Regulations

DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT

Office of the Assistant Secretary for 
Housing—Federal Housing 
Commissioner

24 CFR Part 888
[D o cke t N o. N -8 7 -1 6 4 4 ; F R -2 2 9 2 ]

Section 8 Housing Assistance 
Payments Program; Fair Market Rent ; 
Schedules for Use in the Existing 
Housing Certificate Program, Housing 
Voucher Program, Loan Management 
and Property Disposition Programs, 
and Moderate Rehabilitation Program
a g e n c y ; Assistant Secretary for 
Housing—Federal Housing 
Commissioner, HUD. 
a c t io n : Final notice.

SUMMARY: Section 8(c)(1) of the United 
States Housing Act of 1937 requires the 
Secretary to publish Fair Market Rents 
(FMRs) periodically, but not less 
frequently than annually. On April 29, 
1987 (52 F R 15630), the Department 
published FMR schedules for the Section 
8 Existing Housing Program covering 
2,645 of 2,760 rental areas. Today’s 
document publishes FMRs for the 
remaining 115 rental areas.
EFFECTIVE DATE: June 30,1987.
FOR FURTHER INFO RM ATION CONTACT: 
Cecelia D. Livingston, Housing Voucher 
Division, Officer of Elderly and Assisted 
Housing, telephone (202) 755-6477. For 
technical information on the 
development of schedules for specific 
areas or the method used for the rent 
calculations, contact Michael R. Allard, 
Economic and Market Analysis 
Division, Office of Economic Affairs, 
telephone (202) 755-5577. (These phone 
numbers are not toll-free.). 
SUPPLEMENTARY INFO RM ATION:

Background
Section 8 of the United States Housing 

Act of 1937 (the Act) (42 U.S.C. 1437f) 
authorizes a housing assistance program 
to aid lower income families in renting 
decent, safe, and sanitary housing. 
Assistance payments are limited by Fair 
Market Rents established by HUD for 
different areas. The final FMRs 
contained in this document apply to the 
Section 8 Existing Housing Certifícate 
Program, including space rentals by 
owners of manufactured homes (Part 
882, Subparts A, B, and F), for the 
Section 8 Moderate Rehabilitation 
Program (Part 882, Subparts D and E), 
and for Section 8 existing housing 
assisted under Part 886, Subparts A and 
C (Section 8 Loan Management and 
Property Disposition Programs). FMRs

are also used in determining the amount 
of subsidy for families under the 
Housing Voucher Program.

FMRs are also used to calculate the 
administrative fee paid to PHAs under 
the covered Section 8 programs. 
(Administrative fees are not provided 
under the Property Disposition and Loan 
Management Programs (Part 886,
Subpart A and C) because HUD, rather 
than the PHA, administers these 
programs.)

1987 Proposed Fair Market Rent 
Schedules
P roposed  FM Rs

The Department proposed fiscal year 
1987 FMRs for Section 8 existing housing 
on December 8,1986 (51 FR 44198).
These FMRs reflected estimated rent 
levels as of April 1,1987. The criteria 
and methodology used by HUD in 
developing the proposed FMRs appear 
at 24 CR Part 888, Subpart A and have 
been in use since 1983. Hie criteria used 
to compute FMRs are as follows: (1) The 
45th percentile rent of standard quality 
rental units [i.e., the rent below which 45 
percent of the standard quality rental 
housing units in a market area are 
distributed): (2) Rents for units occupied 
by recent movers (households who 
moved within two years preceding the 
date of the survey data used in these 
calculations); and (3) Exclusion from the 
data base of all public housing units and 
recently completed housing (units built 
within two years of the survey dates). 
The FMRs for manufactured home 
spaces are based on the 45th percentile 
rent for manufactured home spaces. (See 
24 CFR 888.113(a)).

Section 888.113(d) provides that HUD 
will use the most recent Census and 
American Housing Survey (AHS) data to 
compute base rents and will update 
these base rents through the use of the 
most current available Consumer Price 
Index (CPI) data. Last year, the 
Department completely revised the 
FMRs for all areas using 1980 Census 
data and post-1980 AHS data which 
were available for the first time. This 
year’s FMRs built upon this recently 
completed process by considering more 
current CPI data. (A more complete 
description of HUD’s calculations may 
be found at 51 FR 44198-99, December 8, 
1986).

In the December 8,1986 notice, the 
Department indicated that it would 
develop its FMRs by publishing 
proposed FMRs for public comment, 
analyzing and reestimating rents based 
on the public comments, and publishing 
final FMRs. (See 24 CFR 888.115). 
Accordingly, in the proposed notice, the 
Department sought public comment for

specific areas and described the 
documentation required to justify the 
proposed changes.

F in al FM Rs

In response to the request for public 
comments, HUD received 137 comments. 
The Department used these comments to 
assist in determining which FMRs could 
be published for effect without waiting 
to complete the analysis of all of the 
submitted comments. Accordingly, on 
April 29,1987 (52 FR 15630), HUD 
announced final FMRs for 2,645 of the 
2,760 rental areas. These 2,645 areas 
included areas for which no public 
comments were received, or for which 
all public comments received supported 
the proposed FMRs. (In the April 29,
1987 publication, HUD stated that it was 
publishing FMRs for 2,647 areas. The 
schedules attached to the April 29,1987 
notice, however, correctly published 
FMRs for the 2,645 uncontested areas.) 
The Department stated that it would 
publish a second notice announcing the 
final FMRs for effect in the remaining 
market areas and that the second 
publication would contain an analysis 
and response to all public comments 
received.

Today’s document announces FMRs 
for the remaining 115 rent market areas 
and contains an analysis of public 
comments. The FMRs are listed in two 
parts—Schedule B (Fair Market Rents 
for Existing Housing) and Schedule D 
(Fair Market Rents for Manufactured 
Home Spaces in Section 8 Existing 
Housing Certifícate Program).

For the purpose of establishing 
assistance payments under the affected 
programs, the FMRs published in this 
document are effective today. For the 
purposes of computing the 
administrative fee for a PHA 
administering a Section 8 program in a 
jurisdiction where the two-bedroom 
FMR has been increased by this notice, 
the administrative fee will be computed 
as if the FMRs published today were in 
efféct on April 29,1987 (the effective 
date of FMRs published for the 2,645 
uncontested areas). For PHAs 
administering a Section 8 program in the 
area where the two-bedroom FMR is 
decreased, the PHA’s administrative fee 
will be adjusted as of the first day of the 
PHA’s fiscal year that begins after the 
effective date (today) of the FMRs 
appearing in this document.

Public Comments
As noted above, 137 comments were 

received on the proposed notice. 
Approximately two-thirds of these 
comments were submitted by PHAs. Of 
the remainder, 30 were from State and
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local governments, 19 were from 
management companies, development 
corporations, realtors, and owners, and 
four were from others.

Almost every commenter stated that 
the FMRs published for the commenter’s 
area were too low. Fourteen 
commenters, however, supported the 
proposed FMRs for thejr areas and one 
commenter argued that the FMRs for its 
area were too high. The Department has 
evaluated all comments carefully and 
has sought to look behind the 
information presented when the data 
appeared to have merit but were 
incompletely or poorly represented. As a 
result of HUD’s evaluation, 
modifications have been made in 40 of 
the 115 contested FMR areas.
Computation of FMRs

a. Geographic area. Section 888.113 
provides that FMRs are established for 
all Metropolitan Statistical Areas 
(MSAs), Primary Metropolitan 
Statistical Areas (PMSAs), 
nonmetropolitan counties and county 
equivalents. Some commenters believed 
that these FMR areas in general are too 
large. Thirty-one commenters felt, given 
the actual markets existing in their- 
specific area, that it would be more 
appropriate for their jurisdiction to be 1 
included in an adjacent FMR area (with 
higher FMRs), to recompute the FMRs 
for their areas to reflect adjacent FMR 
areas (with higher FMRs), or to exclude 
certain lower cost areas from their FMR
areas.

An FMR published for Section 8 
Existing Housing is established on a 
market area basis [i.e., a geographic 
area within which housing units are in 
mutual competition). The factors used 
by the Office of Management and 
Budget (OMB) to define metropolitan 
and nonmetropolitan areas include 
commuting patterns and population 
densities. These factors are-also 
appropriate to define housing market 
areas, The Department believes that 
these OMB determinations constitute a 
rational basis for determining housing 
market areas and will continue to use 
the definitions of metropolitan and 
nonmetropolitan areas adopted bv 
OMB.

Since FMRs in any geographic area 
reflect the rent level below which 45 
percent of the rents will fall, actual rents 
will vary within each area. Thus, 
portions of a FMR area may have rent 
levels that exceed the FMR; For such 
areas within FMR market areas that 
have active Section 8 Existing programs 
and also have rent levels that are on
average higher than the published
FMRs, HUD’s regulations permit, under 
specified conditions, PHAs to approve

rents that exceed FMRs. (See e.g., 24 
CFR 882.106(a).) HUD has found that 
these exception rents usually will be 
sufficient to achieve their program 
objectives.

b, D ata base. As noted above, HUD 
computes FMRs by a combination of 
1980 Census, AHS and CPI data. Several 
commenters argued that the use of these 
data failed to reflect accurately the cost 
of rental housing. Census data were 
questioned on the following grounds: (1) 
The Census data are seven years old 
and do not reflect expansions and 
contractions in rental markets during 
this period; (2) the Census definition of 
substandard is too limited and does not 
reflect Section 8 housing quality 
standards; (3) the average rents that are 
reported in the Census are typically 
lower than those derived through other 
surveys; (4) publicly assisted units may 
not always be excluded from Census 
data; and (5) Census data do not appear 
to exclude minority impacted or 
economically depressed areas. AHS 
data were questioned because: (1) The 
data do not consist entirely of recent 
moves and permits old rents to be 
averaged in the rental calculation; (2) 
AHS data are limited to approximately 
50 metropolitan areas; (3) HUD uses an 
extremely small subset of AHS data to 
calculate rents; and (4) the housing 
quality standards of the AHS do not 
match the Section 8 housing quality 
standards. CPI data were questioned 
because: (1) It is not limited to recent 
moves; (2) the geographic areas used to 
calculate the CPI are not the same as the 
FMR areas; and (3) there is a significant 
time lag between the collection and use 
of the data. One commenter suggested 
that HUD’s data bases should exclude 
data for all assisted housing.

HUD continues to believe that the 
estimates resulting from the application 
of the Census, AHS, and CPI data 
provide FMRs that generally reflect 
local market conditions and changes. 
However, HUD also relies on the public 
comment process to identify areas 
where the use; of these data is not 
appropriate or where there have been 
abrupt changes in local market 
conditions.

With the exception of the issues 
specifically addressed below, most of 
the questions regarding the accuracy of 
the HUD data base were discussed at 
length in HUD’s August 29,1986 
publication of FMRs for fiscal year 1986 
(51 FR 31014, 31015-16). Responses to 
these issues will not be repeated here. 
Additional issues raised are discussed 
below.

Commenters argued that the 
application of the AHS data was 
inappropriate because the surveys cover

only 54 metropolitan areas. In 
establishing FMRs, HUD attempts to use 
the most reliable data available. Absent 
reliable local data submitted by 
commenters, AHS data represent the 
best recurring data source for the 
computation of FMRs within the MSAs- 
PMSAs covered by these surveys. The 
AHS provides HUD with specific 
information on local rental trends 
occurring between decennial Censuses 
for 54 of the largest market areas. These 
market areas have a rental inventory 
equal to over one-half of the nation’s 
rental properties. It would be 
inappropriate to exclude these reliable 
data merely because they do not extend 
to all market areas.

Other commenters argued that the use 
of AHS data is inappropriate because 
HUD uses an extremely small subpart of 
the AHS data to calculate the FMRs.
The AHS is a scientifically developed 
sample of households and has been 
designed by HUD and the Bureau of 
Census to derive statistically reliable 
rent estimates for metropolitan areas. 
Our regulations provide that FMRs must 
be based on the 45th percentile rent for 
standard quality rental housing units, 
must exclude public housing units and 
recently completed housing, and may 
include only recent mover rents. 
Accordingly, HUD uses only that portion 
of the AHS sample that reflects these 
standards. While HUD, thus, does not / 
use all of the unit data collected in the 
AHS sample, HUD has sought to assess 
the accuracy of Census- and AHS-based 
rent estimates for localities where 
surveys were conducted at about the 
same time. These comparisons strongly 
suggest that errors are within a 
statistically reasonable range.

One commenter objected to the AHS 
data because they do not consist 
entirely of rents of recent movers and 
may permit old rents to be averaged into 
the computation. This commenter has 
misunderstood HUD’s use of AHS 
survey data, which appropriately 
excludes old rents and consists of only 
rents of recent movers.

A commenter noted that Census data 
are not appropriate since they are seven 
years old and do not reflect recent 
expansions and contractions of the 
rental market. Both the Censiis data and. 
the AHS are updated to April 1,1987 by 
the application of regional and local CPI 
data. As noted above, HUD relies on the 
public comment process to identify 
those areas where the CPI adjustment 
does not adequately reflect local 
changes.

Some commenters suggested that CPI 
data are suspect because the CPI areas 
are not coextensive with the FMR areas.
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CPI surveys are prepared for 77 selected 
metropolitan areas and for Census 
regions. The geographic boundaries of 
the 77 selected metropolitan areas are 
the same as the FMR areas for those 
locations. For the remaining FMR areas 
not covered by the area-specific CPI 
data, HUD applies the appropriate CPI 
for the Census region. HUD’s analysis 
indicates that over time the rent 
estimates derived from these sources 
fall within a statistically reasonable 
range of acccuracy.

c. Trending. The proposed FMRs were 
trended to April 1,1987, the proposed 
effective date. One commenter urged 
HUD to trend FMRs to the midpoint of 
the year because "Beginning the FMR 
year with units at or below the 45th 
percentile really means that a far 
smaller supply of units is available at 
the end of the FMR year.” Another 
commenter suggested that if there is a 
delay in the promulgation of a final 
notice beyond April 1,1987, HUD should 
make further trending adjustments to the 
FMRs to ensure that FMRs established 
will retain die same fairness and 
reasonableness as those proposed for 
April 1,1987.

Given the relatively low inflation 
rates of recent years, HUD does not 
share the commenters’ concern that the 
supply of rental units will be sufficiently 
diminished by our failure to trend 
beyond April 1,1987. The purpose of 
establishing the FMRs with a date of 
April 1st is to have them set at the mid­
point of the fiscal year for which they 
will be in use. Because of the technical 
complexities involved in developing 
FMR schedules, the Department does 
not have the capacity to revise these 
estimates every time the publication 
schedule is changed. Our objective is to 
publish FMRs as early in the program 
year as possible. We anticipate that 
much of the delay in the publication of 
FMRs past the beginning of the fiscal 
year will be eliminated in future 
publications.

d. Local conditions . Numerous 
commenters argued that HUD’s 
formulation ignored local conditions 
that mandate higher FMRs. Commenters 
cited factors that create a high demand 
for, and low supply of, suitable rental 
properties in the area. 111686 factors 
included the location or expansion of 
universities, military bases or industries 
in their areas, the loss of suitable 
housing because of condominium and 
cooperative conversions in the area, 
gentrification, high demand for seasonal 
rentals, condemnation and demolition of 
existing rental units, rapid population 
increases, and declines in new 
construction. Other commenters cited

dramatic increases in utility costs, 
insurance expenses, debt servicing costs 
(usually caused by property changing 
hands), and sales and property taxes.

We agree that HUD’s development of 
the proposed FMRs may not keep pace 
with dynamic shifts in local rental 
housing conditions. As stated earlier, 
however, we rely on local data 
submitted during the public comment 
period to identify these changes. To the 
extent that commenters have presented 
sufficient evidence that the proposed 
FMRs do not reflect these shifts, the 
FMRs published for effect today have 
been revised.

Several commenters noted that 
increases in utility costs have caused, or 
will soon cause, PHAs to increase the 
amount of the applicable utility 
allowances. These commenters noted 
that these increased allowances will 
effectively reduce the amount available 
for contract rent. They urged HUD to 
permit FMR increases necessary to 
offset these increases to the allowances. 
The FMRs developed under Part 888 are 
intended to include the cost of contract 
rent and  utilities (except telephones). In 
market areas for which data were 
submitted to demonstrate utility cost 
increases beyond the level reflected in 
the proposed FMRs, HUD has made 
appropriate adjustments.

e. Tax code changes. Several 
commenters predicted that the new tax 
code will increase ownership costs.
(Esg., one commenter stated that the new 
code would require landlords to operate 
under different depreciation schedules 
that would lower tax deductions and 
increase their tax burden.) These 
commenters argued that the 1987 FMRs 
should reflect these expected changes.

Like all increases to expenses 
associated with the ownership of rental 
housing, if the projected increases in 
taxes occur, the increases will result in 
higher rents and will be reflected by an 
increase in the 45th percentile, standard 
quality, recent-mover FMR standard. To 
the extent these tax increases occur and 
are reflected in the 45th percentile rents 
in future years, HUD will make 
appropriate increases in FMR levels.

f. FMRs and contract rents adjusted  
by the AAF. Some commenters noted 
that the annual adjustment factor (AAF) 
has not kept up with private market 
increases or increases to the FMR. They 
argued that difference between the 
adjusted contract rents and the new 
FMRs, and the adjusted contract rents 
and private market rents, are causing 
the loss of many units from the Program 
on the anniversary date. Other 
commenters noted that in their area, the 
reverse is true (i.e., adjusted contract

rents exceed FMRs). These commenters 
noted that this disparity results irt newly 
vacant units not qualifying for the 
Program because of high rents, while 
occupied units in the same building 
continue to be assisted.

HUD’s procedures do not require that 
adjusted contract rents and FMRs be 
equivalent. As noted above, FMRs are 
based on the 45th percentile, standard 
quality rental unit, recent mover rents, 
and exclude consideration of public 
housing units and recently completed 
housing. This computation differs from 
the AAF computation which is designed 
on ly  to reflect changes in local rent and 
utility cost levels. Units under lease 
may, thus, rent at levels above or well 
below the revised 45th percentile, but 
this does not mean that the FMR or the 
adjusted rents are incorrect or should be 
changed.

Impact on the Section 8 Existing 
Housing Program

Approximately one-half of the 
commenters discussed the impact that 
low FMRs would have on the Section 8 
Existing Housing Certificate Program. 
The primary concern voiced was that 
the proposed FMRs would not insure an 
adequate supply of decent, safe and 
sanitary housing.

Specific negative impacts cited by 
commenters included the following: Low 
FMRs: (1) Would not provide a sufficient 
economic incentive to owners to 
participate or continue to participate in 
the Program; (2) would severely limit the 
options of Certificate holders, making it 
difficult or impossible for these families 
to exercise their Certificates within the 
prescribed time limits; (3) would cause 
the clustering of assisted families in 
areas of low income or minority 
concentration, contrary to the purposes 
of the Section 8 program; (4) would 
reduce the quality of housing by limiting 
family options to marginally acceptable 
units and by failing to provide the owner 
with sufficient revenues to maintain and 
rehabilitate deteriorating units; (5) 
would increase homelessness; (6) would 
have negative impact on the Housing 
Voucher Program by increasing the 
percentage of family income necessary 
to rent an acceptable unit; and (7) would 
make it easier for owners to 
discriminate against low income and 
minority individuals.

When HUD established the FMR 
methodology, the Department balanced 
many competing factors. HUD 
recognized that setting FMRs at a level 
higher than the 45th percentile rent level 
would provide a broader range of 
locations and amenities to assisted 
families and would have a beneficial
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impact on family mobility and 
placement rates. HUD, however, also 
recognized that a higher FMR level 
would reduce the number of households 
that could be assisted.

Use of the 45th percentile of recent 
mover rents as the FMR standard 
represents a compromise. When 
properly applied, it ensures that an 
adequate supply of standard quality 
units will be available to assisted 
families and that there will be a wide 
choice of housing types and locations. It 
provides a reasonable range of housing 
opportunities, but is not so high as to 
constrict unreasonably the size of the 
Program or to permit subsidization of 
units that exceed modest, nonluxury 
levels.

While some commenters advocated 
the return to the 50th percentile rent 
standard, the Department continues to 
believe that the 45th percentile rent 
standard, as established by the 
application of Census, AHS and CPI 
data as well as local data submitted by 
public commenters, generally provides 
an adequate supply of decent, safe and 
sanitary housing units and is sufficient 
to avoid the negative impacts predicted 
by the commenters. HUD notes that 
FMRs established under this 
methodology have been sufficient to 
avoid the negative consequences 
predicted by the public commenters. For 
example, while 45th percentile rents 
have been used since 1983, HUD is not 
aware of decreases in;the quality of 
housing to date. In fact, there have been 
improvements in the enforcement of 
Housing Quality Standards which have 
resulted in increases in the quality of 
leased units.

In addition to commenters addressing 
the impact of low FMRs on the Section 8 
Certifícate Program, two commenters 
discussed the impact on the Rental 
Rehabilitation Grants;Program. One 
commenter claimed that the rents 
permitted under the npw FMRs would 
not be high enough to cover debt 
service. Another claims that present 
owners participating in the Rental 
Rehabilitation Grants Program will pay 
off loans to avoid the application of 
‘rental rehabilitation market rents,”

FMRs are used to determine rent 
“affordability” in the Rental 
Rehabilitation Grants Program and thus 
f e.ct the selection of properties for 
eligibility in the program and the 
eligibility of tenants for various forms of 
rental or relocation assistance. FMRs, 
however, do not have a direct impact on 
the rents that may be charged in a 
rehabilitated project. After 
rehabilitation such rents are set by 
owners at makret rates and are not 
limited by FMRs. To the extent that

FMRs affect the rent affordability 
determination and the selection of 
projects for assistance, we note that 
local officials are responsible for 
selecting appropriate buildings and 
neighborhoods and for developing 
methods to finance rehabilitations that 
ensure affordability under the Rental 
Rehabilitation Program. As to projects 
already completed and occupied, the 
FMR changes will not affect the owner’s 
ability to raise rents; it will only affect 
the ability of Certificate and Voucher 
holders to live in projects with rents in 
excess of the FMRs.

Administrative Fee
Seven commenters objected that the 

administrative fee calculated from the 
proposed FMRs will be inadequate. 
Commenters noted that the factor used 
to calculate the administrative fee was 
reduced in 1986 and that this reduction, 
coupled with the reduction of FMRs in 
some areas for 1986 and the modest 
revisions to FMRs proposed in this 
proceeding, has resulted in 
administrative fees that are too low. 
Commenters claim that these fees (1) 
impair the PHAs’ ability to administer 
the program; (2) have à significant 
impact on small PHAs’ ability to 
administer the Program, since these 
PHAs may not be able to obtain funds 
from other sources; and (3) in some 
cases may jeopardize a PHA’s continued 
operation: Two commenters noted that 
their fees were not sufficient when 
compared to other PHAs in nearby FMR 
areas that have similar administrative 
costs.

Initially, we note that the 1987 fiscal 
year appropriation mandates that the 
method of calculating administrative 
fees must be that percentage established 
by the Secretary as of September 30,
1986 (see Pub. L. 99-500 (approved 
October 18,1986) and Pub. L. 99-591 
(approved October 30,1986), making 
appropriations as provided for in:H.R. 
5313, 99th Cong., 2d Sess. (1986) (as 
passed by the House of Representatives 
and by the Senate), to the extent and in 
the manner provided for in H. Rep. No. 
977, 99th Cong., 2d Sess. (1986)).

The Department believes that the 
mechanism used to establish 
administrative fees is generally 
adequate—for large and small, urban 
and rural programs. HUD recognizes, 
however, that there is a point below 
which a program is too small to be 
financially viable. In such cases, we 
recommend that PHAs seek the 
cooperation and possible assistance of 
any county, State or Regional program, 
including transferring the Program to a 
larger PHA that can operate in the same 
jurisdiction.

Other Matters

A Finding of No Significant Impact 
with respect to the environment required 
by the National Environmental Policy 
Act (42 U.S.C. 4321-4374) is 
unnecessary, since the Section 8 
Existing Housing program is 
categorically excluded from the 
Department’s National Environmental 
Policy Act procedures under 24 CFR 
50.20(d).

Under 5 U.S.C. 605(b) (the Regulatory 
Flexibility Act), the Undersigned hereby 
Certifies that this Notice does not have a 
significant economic impact on a 
substantial number of small entities 
because FMRs reflect the rents for 
similar quality units in the area. 
Therefore, FMRs do not change the rent 
from that which would be charged if the 
project were not in the Section 8 
program.

This document does not constitute a 
“major rule” as that term is defined in 
section 1(b) of Executive Order 12291 on 
Federal Regulation issued on February 
17,1981. Analysis of the document 
indicates that it does not (1) have an 
annual effect on the economy of $100 
million or more; (2) cause a major 
increase in costs or prices for 
consumers, individual industries,
Federal, State or local government 
agencies, or geographic regions; or (3) 
have a significant adverse effect on 
competition, employment, investment, 
productivity, innovation, or on the 
ability of United States-bpsed 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets.

The Catalog of Federal Domestic 
Assistance program number is 14.156, 
Lower-Income Housing Assistance 
Program (Section 8). ;

Accordingly, the Fair Market Rent 
Schedules are amended as follows.

Dated: June 24,1987.
James E. Schoenberger,
Acting G eneral Deputy Assistant Secretary  
fo r Housing-Federal Housing Commissioner.

Section 8 Fair Market Rent Schedules 
for Use in the Existing Housing 
Certificate Program, Loan Management 
and Property Disposition Programs, 
Moderate Rehabilitation Program and 
Housing Voucher Program; Schedules B 
and D—General Explanatory Notes

1. Geographic Coverage

a. The FMRs contained in Schedules B 
and D reflect 115 market areas. FMRs 
for the remaining 2,645 market areas 
were published on April 29,1987 (52 FR 
15630).
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b. FMRs for Existing Housing 
(Schedule B) are established for 
Metropolitan Statistical Areas (MSAs), 
Primary Metropolitan Statistical Areas 
(PMSAs), nonmetropolitan counties, and 
county equivalents in the United States, 
District of Columbia, Puerto Rico, the 
Virgin Islands, and Guam. FMRs also 
are established for nonmetropolitan 
parts of counties in the New England 
States.

c. FMRs for Manufactured Home 
spaces in the Section 8 Certificate 
Program (Schedule D) are established 
for MSAs, PMSAs, selected 
nonmetropolitan counties, and the

residual nonmetropolitan portion o f 
each State,

d. The MSAs and PMSAs used in 
these schedules are those established by 
the Office of Management and Budget 
effective October 18,1986.

2. A rrangem ent o f  FMR A reas an d  
Iden tification  o f  Constituent Parts

a. The FMR areas in Schedules B and 
D are listed alphabetically by MSA- 
PMSA and nonmetropolitan county 
within each State.

b. The constituent counties (and New 
England towns and Pities) included in 
each MSA and PMSA are listed 
immediately following the MSA-PMSA

names in each State listed in Schedule 
B. All of the constituent parts of an MSA 
that are in more than one State can be 
identified by consulting the listings for 
each applicable State.

c. Two nonmetropolitan counties are 
listed alphabetically on each line of the 
nonmetropolitan county listings.

d. The New England towns and cities 
included in a nonmetropolitan part of a 
county are listed immediately following 
the county name.

e. The FMRS are listed by dollar 
amount on the first line beginning with 
the FMR area name.
BILLING CODE 4210-27-M
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Schedule D— Fair Market Rents for Man­
ufactured Home Spaces (Section 8 Ex­
isting Housing Program) 051887

Single Double
wide wide

space space

State: California:
Oxnard-Ventura, CA PMSA,

County(ies): Ventura.................... 198 298
State: Colorado:

Boulder-Longmont, CO PMSA,
County(ies): Boulder............... .. 220 240

Denver, CO PMSA, County(ies):
Adams, Arapahoe, Denver, 
Douglas, Jefferson...............■ 250 270

State: New York:
Albany-Schnectady-Troy, NY MSA,

County(ies): Albany, Greene, 
Montgomery, Rensselaer, Sara­
toga, Schnedady................... 148 148

State: Oregon:
Portland, OR PMSA, Countries):

Clackamas, Multnomah, Wash­
ington, Yamhill..................... 174 193

(FR Doc. 87-14761 Filed 6-29-87; 8:45 am|
BILLING CODE 4210-27-M
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Part V

Department of 
Transportation
Research and Special Programs 
Administration
Triborough Bridge and Tunnel Authority 
Regulations Governing Transportation of 
Radioactive Materials and Explosives; 
Notice
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DEPARTMENT OF TRANSPORTATION

Research and Special Programs 
Administration

[Inconsistency Ruling No. IR -20 ; D ocket 
No. IR A -37 ]

Triborough Bridge and Tunnel 
Authority Regulations Governing 
Transportation of Radioactive 
Materials and Explosives

A pplicant: Citizens Against Nuclear 
Trucking.

R egulations A ffected : §§1074.3,1074.6 
and 1075.19 of the Triborough Bridge 
and Tunnel Authority (TBTA) 
Regulations governing the shipment and 
transportation of certain radioactive 
materials and explosives over or 
through seven bridges and two tunnëls 
regulated by the TBTA.

A pplicable F ed era l R equirem ents: 
Hazardous Materials Transportation 
Act (HMTA) (Pub. L. 93-633, 49 App. 
U.S.C. 1801 et seq .) and the Hazardous 
Materials Regulations (HMR) (49 CFR 
Parts 170-179) issued thereunder.

M odes A ffected : Highway
Issu e D ate: June 23,1987
Ruling: Sections 1074.3 and 1075.19, as 

well as paragraph (a) and the 
“permission to use” phrase in paragraph
(b) of § 1074.6, of the Triborough Bridge 
and Tunnel Authority Regulations are 
inconsistent with the HMTA and the 
HMR and, therefore, preempted under 49 
App. U.S.C. 1811(a). Paragraphs (c), (d),
(e), and the “traffic permitting” phrase in 
paragraph (b) of § 1074.6, as construed in 
this ruling, are consistent with the 
HMTA and the HMR. The record is 
insufficient to make a determination 
concerning the consistency of the 
weekday time restrictions in paragraph 
(b) of § 1074.6.

Sum m ary: This inconsistency ruling is 
the opinion of the Office of Hazardous 
Materials Transportation (OHMT) 
concerning whether § § 1074.3,1074.6 
and 1075.19 of the Regulations of the 
Triborough Bridge and Tunnel Authority 
are inconsistent with the HMTA and 
regulations issued thereunder and thus 
preempted by section 112(a) of the 
HMTA. This ruling was applied for and 
is issued under the procedures set forth 
at 49 CFR 107.201-107.209.

For Further Information Contact: 
Edward H. Bonekemper, III, Senior 
Attorney, Office of the Chief Counsel, 
Research and Special Programs 
Administration, Department of 
Transportation, Washington. DC 20590 
[Tel. (202) 366-4362).

I. Background
A. C hronology

On July 21,1986, Citizens Against 
Nuclear Trucking (CANT) filed an 
application for an administrative ruling 
seeking a determination that § § 1074.3 
and 1075.19 of the regulations of TBTA 
regulating the transport of certain 
radioactive materials and explosives are 
inconsistent with the HMTA and the 
HMR. These TBTA rules regulate 
carriage of certain radioactive materials 
and explosives over the Triborough 
Bridge, Bronx-Whitestone Bridge,
Throgs Neck Bridge, Henry Hudson 
Bridge, Marine Parkway Gil Hodges 
Memorial Bridge, Cross Bay Veterans 
Memorial Bridge, and the Verrazano- 
Narrows Bridge and through the Queens 
Midtown Tunnel and the Brooklyn- 
Battery Tunnel. They prohibit certain 
transport unless U.S. Department of 
Transportation (DOT) requirements 
have been met and prior permission has 
been obtained from TBTA. Section 
1074.3 cross-references § 1074.6, which 
contains related requirements.

On October 20,1986, the Office of 
Hazardous Materials Transportation 
(OHMT) published a Public Notice and 
Invitation to Comment on CANT’s 
application. [51 FR 37248]. A correction 
was published on November 5,1986 [51 
FR 40294]. No comments were received 
in response to the Public Notice and 
Invitation to Comment.
B. Preem ption under the HMTA

The HMTA at section 112(a) (49 App. 
U.S.C. 1811(a)) preempts “. . . any 
requirement, of a State or political 
subdivision thereof, which is 
inconsistent with any requirement set 
forth in [the HMTA], or in a regulation 
issued under [the HMTA].” This express 
preemption provision makes it evident 
that Congress did not intend the HMTA 
and its regulations to completely occupy 
the field of transportation so as to 
preclude any state or local action. The 
HMTA preempts only those state and 
local requirements that are 
“inconsistent.”

Although advisory in nature, 
inconsistency rulings issued by the 
Department under 49 CFR Part 107, 
Subpart C provide an alternative to 
litigation for a determination of the 
relationship between Federal 
requirements and those of a state or 
political subdivision thereof. If a state or 
political subdivison requirement is 
found to be inconsistent, the state or 
local government then may apply to the 
Secretary of Transportation for a 
determination as to whether preemption 
will be waived (49 App. U.S.C. 1811(b); 
49 CFR 107.215-107.225).

Since these proceedings are 
conducted pursuant to the HMTA, only 
the question of statutory preemption 
under the HMTA will be considered. A 
Federal court might find a non-Federal 
requirement statutorily preempted under 
another statute or preempted by the 
Commerce Clause of the U.S. 
Constitution because of an undue 
burden on interstate commerce. 
However, the Department of 
Transportation does not make such 
determinations in the context of an 
inconsistency ruling.

GHMT has incorporated into its 
procedures (49 CFR 107.209(c)) the 
following case law criteria for 
determining whether a state or local 
requirement is consistent:

(1) Whether compliance with both the 
non-Federal requirement and the Act or 
the regulations issued under the Act is 
possible; and

(2) The extent to which the non- 
Federal requirement is an obstacle to 
the accomplishment and execution of 
the Act and the regulations issued under 
the Act.

The first criterion, commonly called 
the “dual compliance” test, concerns 
those non-Federal requirements which 
are irreconcilable with Federal 
requirements; that is, compliance with 
the non-Federal requirement causes the 
Federal requirement to be violated, or 
v ice versa. The second criterion, the 
“obstacle” test, requires an analysis of 
the non-Federal requriement in light of 
the requirements of the HMTA and the 
HMR, as well as the purposes and 
objectives of Congress in enacting the 
HMTA and the manner and extent to 
which those purposes and objectives 
have been carried out through the 
OHMTs regulatory program.

Certain areas of transportation safety 
do demand a strong, predominant 
Federal role. In the HMTA’s Declaration 
of Policy Section 102 and in the Senate 
Commerce Committee language 
reporting out what became Section 112 
of the HMTA, Congress indicated a 
desire for uniform national standards in 
the field of hazardous materials 
transportation. Congress inserted the 
preemption language in Section 112(a) 
“in order to preclude a multiplicity of 
state and local regulations and the 
potential for varying as well as 
conflicting regulations in the area of 
hazardous material transportation” S. 
Rep. 1192, 93rd Cong., 2d Sess., 37-38 
(1974). Through its enactment of the 
HMTA, Congress gave the Department 
the authority to promulgate uniform 
national standards. While the HMTA 
did not totally preclude state or local 
action in this area. Congress apparently
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intended, to the extent possible, to make 
such state or local action unnecessary. 
The comprehensiveness of the HMR 
severely restricts the scope of 
historically permissible state or local 
activity. The nature, necessity and 
number of hazardous materials 
shipments make uniform standards 
extremely important.

There is a longstanding Federal-state 
relationship in the field of highway 
transportation safety which recognizes 
the legitimacy of state action taken to 
protect persons and property within the 
state, even where such action impacts 
upon interstate commerce. Despite the 
dominant role that Congress intended 
for the standards of the Department, 
there are certain aspects of hazardous 
materials tansportation that are not 
amenable to exclusive nationwide 
regulation. One example is traffic 
control. Although the Federal 
Government can regulate in order to 
establish certain national standards 
promoting the safe, smooth flow of 
highway traffic, maintaining that flow in 
the face of short-term disruptions is 
necessarily a predominantly local 
reasponsibility. Another aspect of 
hazardous materials transportation that 
is not amenable to effective nationwide 
regulation is the problem of safety 
hazards which are peculiar to a local 
area. To the extent that nationwide 
regulations do not adequately address a 
uniquely local safety hazard, state or 
local governments can regulate 
narrowly for the purpose of eliminating 
or reducing the hazard.

It is important to note that, even when 
there is an unquestionably unique local 
safety hazard, a State or local 
government may not resolve the 
problem by effectively exporting it to 
another jurisdiction. (K assel v. 
C onsolidated Freightw ays, 450 U.S. 662 
(1981)). For example, a previous 
inconsistency ruling dealing with a 
hazardous materials routing rule issued 
by the City of Boston (IR-3,46 F R 18918, 
March 28,1981), stated that consistency 
with the HMTA requires a state or local 
government to “act through a process 
that adequately weighs the full 
consenquences of its routing choices 
and ensures the safety of citizens in 
other jurisdictions that will be affected 
by its rules.” (46 FR 18922).

n. The TBTA Regulations 
A. Summary

Section 1074.3 of the TBTA 
Regulations prohibits most shipments of 
class A or B explosives or radioactive 
materials over seven named bridges. It 
allows shipments of radioactive

pharmaceuticals over three of the 
bridges under certain conditions.

Section 1074.6 applies only to 
transportation of explosives over the 
Throgs Neck Bridge, transportation 
which also is regulated under § 1074.3. 
Both sections contain prohibitions on 
the transportation of most class A and B 
explosives over that Bridge, the latter 
section cross-references the former, both 
were reprinted in Appendix A to the 
public notice on this matter, and both 
must be considered in order to 
understand under what circumstances 
class A or B explosives maybe 
transported across the Throgs Neck 
Bridge. Therefore, the consistency of 
both §§ 1074.6 and 1074.7 will be 
discussed in this ruling.

Finally, § 1075.19 prohibits most 
shipments of radioactive materials 
through the Queens Midtown Tunnel or 
the Brooklyn-Battery Tunnel or over the 
Verrazano-Narrows Bridge Lower Level. 
It provides exceptions for small 
quantities of radioactive materials under 
specified limited conditions.

CANT contends that its members live 
and work near a highway affected by 
the cited provisions and thus are 
affected by those provisions. They 
contend that TBTA’s "ban” on 
radioactive shipments across its bridges 
caused a truck carrying low-level 
nuclear waste to be diverted into their 
neighborhood, where it collided with a 
rail bridge over a city street.

CANT asserts that the TBTA 
regulations are inconsistent for two 
general reasons:

(1) They place routing restrictions on 
shipments of materials that are 
exempted from such requirements under 
Federal rules, and

(2) They force use of a highly 
circuitous route that passes through 
more densely populated areas on local 
streets when safer interstate highways 
are available.

The applicant contends that these 
regulations are inconsistent with the 
Federal regulations because they 
significantly restrict movement by 
public highway and apply because of 
the hazardous nature of the cargo. Thus, 
it asserts, they constitute a prohibited 
local routing rule.

Also, CANT states that these 
regulations are inconsistent with 49 CFR 
177.825(a) because they block use of a 
route that minimizes radiological risk:
To avoid the bridges controlled by 
TBTA, the driver must use New York 
City bridges that pass through the most 
densely populated and active areas of 
the City along local roads not designed 
to interstate highway standards.

Finally, CANT contends that these 
regulations fail both the “obstacle” and 
“dual compliance” tests. They assert 
that these regulations are an obstacle to 
choosing a route that minimizes risk and 
that simultaneous compliance with them 
and with 49 CFR 177.825(a) is 
impossible.

B. R egulation o f  E xplosive M aterials 
Transportation

Section 1074.3, entitled “Explosives— 
radioactive materials,” prohibits 
transportation of most class A or B 
explosives (all except special fireworks 
in quantities of 10 pounds or less per 
vehicle) over seven designated bridges, 
including the Throgs Neck Bridge. That 
section, however, begins with the words, 
"Except as otherwise set forth in
§ 1074.6 of this Part.............” Section
1074.6 is entitled ‘Transportation of 
explosives over the Throgs Neck 
Bridge,” and its provisions thus appear 
to govern transportation over that 
Bridge.

Section 1074.6 prohibits transportation 
across the Throgs Neck Bridge of the 
same quantities of class A or B 
explosives as described above for 
1 1074.3 except if the following five 
conditions are met:

(a) Prior permission must be granted by the 
facility supervisor of the bridge, or his 
authorized representative, at least two hours 
before intended travel over the bridge.

(b) If permission to use the facility is 
granted by the facility supervisor or his 
representative, passage may be made during 
the following hours:
Monday through Friday—10:00 a.m. to 3 p.m.,

7 p.m. to 6 a.m.
Saturdays, Sundays and holidays—traffic

permitting.
(c) Vehicles transporting class A or B 

explosives, their contents and shipping 
documents, shall be subject to inspection by 
bridge personnel prior to entering the facility.

(d) Operators of vehicles transporting class 
A or B explosives must comply with ail 
lawful orders, instructions and directives of 
authorized bridge personnel.

(e) Vehicles transporting class A or B 
explosives, whether halted or in motion, must 
remain at least 300 feet behind any vehicle 
traveling in the same direction while crossing 
the bridge.

This provision is not a total ban or 
prohibition on the transport of class A 
or B explosives; if it were, it would be 
inconsistent p e r s e . IR-3, supra; IR-3(A), 
47 FR 18457 (Apr. 29,1982); IR-10, 49 FR 
46645 (Nov. 27,1984); IR-16, 50 FR 20872 
(May 20,1985). Instead it is a permit or 
approval system; such a system is not 
p er  s e  inconsistent, but its consistency 
depends upon the consistency of the 
requirements that must be complied 
with in order to obtain approval to
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transport. IR-2, 44 FR 75566 (Dec. 20, 
1979); IR—3, supra. Although hazardous 
materials transportation approval 
requirements identical to Federal 
requirements are consistent (IR-14, 49 
FR 46656 (Nov. 27,1984); IR-15, 49 FR 
46660 (Nov. 27,1984)), such 
transportation approval requirements 
different from or additional to Federal 
requirements are inconsistent. IR-8, FR 
46637 (Nov. 27,1984); IR-8(A), 52 FR 
13000 (Apr. 20,1987); IR-10, supra; IR- 
11, 49 FR 46647 (Nov. 27,1984); IR-12, 49 
FR 46650 (Nov. 27,1984); IR-13, 49 FR 
46653 (Nov, 27,1984); IR-15, supra; IR- 
15(A), 52 FR 13062 (Apr. 20,1987).

Because permission to transport 
explosives across the Throgs Neck 
Bridge is made contingent upon 
compliance with each of five conditions, 
the inconsistency of any of them would 
render the entire approval process of 
§ 1074.6 inconsistent unless any 
inconsistent provision is severed from 
the process. Thus, in order to make a 
consistency determination concerning 
that section, it is necessary to evaluate 
the consistency of each of the five 
stipulated conditions.

Paragraph (a) requires permission 
from the bridge’s facility supervision (or 
his authorized representative) at least 
two hours before intended travel over 
the bridge. Because no standards are set 
forth defining when permission will or 
will not be granted, the facility 
supervisor (or authorized 
representative) has the type of 
unfettered discretion to prohibit 
transportation which has been found 
previously to be inconsistent with the 
HMTA and the HMR. IR-8(A), supra at 
13003,13006; IR-15(A), supra at 13063; 
IR-18, 52 FR 200 at 203 (Jan. 2,1987).

Another problem with Paragraph (a) is 
its time requirement. Requiring approval 
at least two hours before the intended 
transportation across the Bridge is 
inconsistent with a primary objective of 
the HMTA and the HMR; expediting 
shipments of hazardous materials in 
order to reduce time in transit and 
consequent exposure to accidents. “The 
manifest purpose of the HMTA and the 
Hazardous Materials Regulations is 
safety in the transportation of hazardous 
materials. Delay in such transportation 
is incongruous with safe transportation.” 
IR-2, supra, at 75571.” The mere threat 
of delay may redirect commercial 
hazardous materials traffic into other 
jurisdictions that may not be aware of or 
prepared for a sudden, possibly 
permanent, change in traffic patterns.” 
IR-3, supra at 18921. “Since safety risks 
are ‘inherent in the transportation of 
hazardous materials in commerce’ [49 
U.S.C. 1801], an important aspect of
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transportation safety is that transit time 
be minimized. This precept has been 
incorporated in the HMR at 49 CFR 
177.853, which directs highway 
shipments to proceed without 
unnecessary delay, and at 49 CFR
174.14, which directs rail shipments to 
be expedited within a stated time 
frame.” IR -6 ,49 FR 760 at 765 (Jan. 6, 
1983); see also IR-16, supra, at 20879.

Since Paragraph (a) requires the 
approval of the transportation at least 
two hours before the transportation, 
additional delay beyond two hours 
would result between the time approval 
is requested and the time approval is 
granted. It is difficult to judge the length 
of the delay because the regulation does 
not explain what information, if any, 
may be requested or required in order to 
obtain the necessary approval. There is 
no evidence in the record that this 
notice requirement serves any specific 
purpose (e.g., providing adequate time 
for the TBTA to provide escorts). Thus, 
paragraph (a) threatens the possibility of 
significant delay in transportation and, 
as indicated in IR-3, supra, may be a 
cause of the type of diversions of traffic 
complained of by the applicants.

In summary, paragraph (a) contains a 
broadly discretionary and delay- 
inducing approval process which is 
inconsistent with the HMTA and the 
HMR.

Paragraph (b) of § 1074.6 provides 
that, if permission is granted to cross the 
bridge, passage may only be made on 
weekdays between 10 a.m. and 3 p.m. 
and between 7 p.m. and 6 a.m., and on 
Saturdays, Sundays and holidays— 
“traffic permitting.” Because paragraph
(a) is inconsistent, the language in 
Paragraph (b) referring back to the 
approval process in (a) also is 
inconsistent.

The time restrictions in paragraph (b) 
require separate analysis. In IR-3, supra 
a city prohibition of hazardous materials 
transportation in a downtown area 
between 6 a.m. and 8 p.m. on weekdays 
was found consistent only insofar as it 
applied to in-city pickups and deliveries. 
Time restrictions going beyond those on 
in-city pickups and deliveries, however, 
must have an adequate safety 
justification and be appropriately 
coordinated with adjoining affected 
jurisdictions. IR-3(A), supra. A 
statewide prohibition of hazardous 
materials transportation from 7-9 a.m. 
and 4-6 p.m. on weekdays was found 
inconsistent. IR-2, supra; N ation al Tank 
Truck C arriers, Inc. v. Burke, 535 F.
Supp. 509 (R.1.1982), a ff d 698 F.2d 559 
(1st Cir. 1983). However, a citywide 
prohibition of such transportation from 
6-10 a.m. and 3-7 p.m. was found

consistent. N ation al Tank Truck 
C arriers, Inc. v. C ity o f  N e w York, 677
F.2d 270 (2nd Cir. 1982), affirming City o f 
N ew  York V. R itter Transportation Co., 
515 F. Supp. 663 (S.D. N Y. 1981).

In the case at hand, there is no 
information concerning any safety 
justification for these time restrictions, 
any coordination of them with adjoining 
affected jurisdictions, or concerning any 
delays or redirection of hazardous 
materials shipments resulting therefrom. 
In the absence of such information, it 
would be inappropriate to render a 
decision on the consistency of these 
time restrictions. Thus, no opinion is 
expressed concerning the consistency of 
the time restrictions in paragraph (b).

Paragraph (b) allows weekend and 
holiday transportation of class A and B 
explosives—“traffic permitting.” So long 
as that pharse represents a criterion that 
is reasonably administered to restrict or 
suspend operations only when road, 
weather, traffic or other hazardous 
conditions or circumstances warrant, it 
is consistent with the HMTA and the 
HMR. IR-3, supra; IR-15(A), supra; 
A m erican Trucking A ssns. v. C ity o f  
Boston, C.A. 81-628-MA (D. Mass. 1981); 
N ation al Tank Truck C arriers, Inc. v. 
Burke, 535 F. Supp. 509 (D. R.1.1982), 
a f f ’d  698 F.2d 559 (1st Cir. 1983). Local 
traffic controls are presumed to be valid. 
In the absence in the record of any 
evidence of unreasonable 
administration, paragraph (b)’s “traffic 
permitting” limitation on weekend and 
holiday transportation is consistent with 
the HMTA and the HMR.

Paragraph (c) of § 1074.6 provides that 
vehicles transporting class A or B 
explosives, as well as their contents and 
shipping documents, are subject to 
inspection by bridge personnel prior to 
entering the bridge. Inspection 
requirements imposed to assure 
compliance with Federal or consistent 
requirements are themselves consistent. 
IR-2, supra at 75572; IR-8, supra at 
46644; IR-15, supra at 46666; IR-17, 57 
FR 20925 at 20930 (June 9,1986). RSPA 
encourages state and local enforcement 
of, and inspections for compliance with, 
Federal and consistent hazardous 
materials transportation requirements. 
Therefore, in the absence of any 
evidence that the TBTA inspections are 
for compliance with inconsistent 
requirements, paragraph (c) is consistent 
with the HMTA and the HMR.

Similarly, paragraph (d) of § 1074.6 
facilitates safe transportation by 
requiring operators of vehicles 
transporting class A or B explosives to 
comply with all lawful orders, 
instructions and directives of authorized 
bridge personnel. Because such orders,
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etc. would not be "lawful” if 
inconsistent with the HMTA or the 
HMR, this provision requires 
compliance only with orders 
(regulations), instructions and directives 
issued by the Federal Government or 
those issued by the TBTA that are 
consistent with the HMTA and the 
HMR. As such, this provision is 
consistent with the HMTA and the 
HMR.

Finally, paragraph (e) of § 104.6 
requires vehicles transporting class A or 
B explosives, whether halted or in 
motion, to remain at least 300 feet 
behind any vehicle traveling in the same 
direction while crossing the bridge. This 
requirement is more restrictive in some 
respects than a City of Boston distance 
restriction found consistent in IR-3, 
supra:

7.1.2 Except when overtaking or passing 
in opposite directions of travel, all vehicles 
transporting hazardous materials shall 
maintain a minimum distance of at least 300 
feet from other vehicles carrying hazardous 
materials except where the conditions of 
traffic make it impractical to do so. This 
requirement shall apply whether such 
vehicles are moving or parked except when 
at a destination or point of origin.

Unlike the Boston rule, the TBTA 
requirement makes no exception for 
overtaking situations or for situations in 
which traffic conditions make it 
impractical to comply. However, TBTA’s 
paragraph (e) requires a 300-feet 
separation distance only "behind” any 
vehicle traveling in the same direction. 
Because a vehicle driver would have no 
control over the distance that vehicle is 
from vehicles in adjoining lanes (in 
which, for example, vehicles could pass 
that vehicle and remain slightly ahead 
of it), it is assumed that paragraph (e) 
applies only to traffic ahead of, and in 
the same lane as, the vehicle carrying 
class A or B explosives. Therefore, 
construed as applying within a single 
lane of traffic, paragraph (e) does not 
create any obvious hazards, does not 
cause unreasonable delays, and thus is 
consistent with the HMTA and the 
HMR.

In summary, the consistency of each 
of the paragraphs of § 1074.6 is as 
follows:
(a) Inconsistent
(b) Permission to use” language—• 

Inconsistent
Weekday time restrictions—No 

opinion
*Traffic permitting” restriction— 

Consistent
(c) Consistent
(d) As construed, consistent
(e) As construed, consistent.

Therefore, based on the limited record 
in this matter and construed as 
indicated, the § 1074.6 class A or B 
explosives approval process for the 
Throgs Neck Bridge may, consistent 
with the HMTA and the HMR, be 
implemented by the TBTA, with the 
exception of paragraph (a) and the 
"permission to use” portion of 
paragraph (b)—and with the possible 
exception of the weekday time 
restrictions, concerning which no 
opinion is rendered.

Except for the foregoing restricted 
passage over the Throgs Neck Bridge,
§ 1074.3(a) of the TBTA’s regulations 
prohibits the transportation of a single 
vehicle of any class A or B explosives 
(except special fireworks, including 
railway or track torpedoes, in quantities 
of ten pounds or less) across the 
Triborough Bridge, Bronx-Whitestone 
Bridge, Henry Hudson Bridge, Marine 
Parkway Gil Hodges Memorial Bridge, 
Cross Bay Veterans Memorial Bridge 
and the Verrazano-Narrows Bridge 
Upper Level.

State or local prohibitions upon the 
transportation of hazardous materials 
generally are inconsistent with the 
HMTA and the HMR. State or local 
governments may not resolve problems 
related to such transportation by 
exporting those problems to other 
jurisdictions. K a sse l v. C on solidated  
Freightw ays, 450 U.S. 662 (1981).

The inconsistency of local bans was 
discussed in the Decision on Appeal of 
IR-3, supra:

The power to ban, as contrasted with the 
power to channel and guide the flow of 
hazardous materials highway traffic, in our 
view, is exclusively Federal. The nature of 
the subject matter and the structure and 
purpose of the HMR and the HMTA support 
this view. Hazardous materials, packaged 
and handled as required by the HMR, are 
safe for movement in interstate commerce.
The HMR assume that they move freely and 
expeditiously under levels of local regulation 
appropriate to local highway traffic flow 
management considerations and emergency 
response planning and management. A 
unilateral local ban is a negation, rather than 
an exercise, of local responsibility, since it 
isolates the local jurisdiction from the risks 
associated with the commercial life of the 
nation.

47 FR 18457.
In this instance, the transportation of 

class A and B explosives is thoroughly 
regulated by the HMR under the 
authority of the HMTA. The HMR 
prohibit the transportation of ten 
specific explosives, 49 CFR 173.51; 
contain detailed requirements relating to 
the packaging and handling of Class A 
explosives, §§ 173.3-173.87; and control 
the transportation of Class B explosives, 
§| 173.88-173.95.

Therefore, transportation of Class A 
or B explosives in accordance with 
those regulations is presumptively safe 
and may not be prohibited by state or 
local governments. Thus, the ban in the 
TBTA’s § 1074.3(a) on the transportation 
of class A or B explosives is inconsistent 
with the HMTA and the HMR and, 
therefore, preempted.

C. R egulation o f  R ad ioactiv e M aterials 
Transportation

Section 1074.3(b) applies to the same 
six bridges as § 1074.3(a) and also to the 
Throgs Neck Bridge. Section 1074.3(b) 
prohibits transportation across those 
bridges of any radioactive materials, 
"including but not limited to 
radionuclides, nuclear fissionable 
material, reactor fuel rods, irradiated 
fuel rods, and radioactive ores, residues 
and wastes,” with three limited 
exceptions.

Those three exceptions are as follows:
(1) When the type and quantity of 

radioactive material is such that it is exempt 
from all U.S.D.O.T. prescribed packaging, 
marking, labeling and placarding;

(2) When radioactive materials are a 
component part of manufactured articles 
other than liquids, such as instrument or 
clock dials or electronic tubes or apparatus, 
which are exempt from all U.S.D.O.T. 
specification packaging, marking, labeling 
and placarding; and

(3) With respect to the Verrazano-Narrows 
Bridge, upper level only, the Bronx- 
Whitestone Bridge and the Triborough 
Bridge, when radioactive pharmaceuticals are 
shipped in compliance with the packaging, 
marking, labeling, placarding and all other 
regulations issued by the United States 
Department of Transportation, and when 
prior permission has been granted by the 
facility supervisor or his authorized 
representative at least two hours before he 
intended travel over the bridge.

Because the first two exceptions allow 
transportation of radioactive materials 
which are exempt from DOT 
requirements, they are consistent with 
the HMTA and the HMR. To the extent 
that the third exception allows 
transportation of radioactive 
pharmaceuticals across three bridges 
when they are in compliance with DOT 
regulations, it is similarly consistent.

However, the third exception contains 
the same type of inconsistent provision 
as § 1074.6(a), which governs 
transportation of class A or B explosives 
over the Throgs Neck Bridge and was 
discussed above. Because no standards 
are provided defining when permission 
will or will not be granted, the facility 
supervisor or authorized representative 
has the type of unfettered discretion to 
prohibit transportation which is 
inconsistent with the HMTA and the
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HMR. IR-8(A), supra at 13003,13006; IR- 
15(A), supra at 13063; IR-18, supra at 
203. Similarly inconsistent is the time- 
consuming and delay-inducing 
requirement of at least two hours* 
advance approval for transportation. As 
indicated in the discussion above of the 
similar language in § 1074.6(a), this 
provision involves unnecessary delay, 
increases safety risks, and is 
inconsistent with the HMTA and the 
HMR, particularly § 177.853 thereof. IR- 
2, IR-3, IR-6, IR-16, all supra.

The larger problems here, however, 
are that exception (3) impliedly bans the 
transportation of radioactive 
pharmaceuticals over the Throgs Neck 
Bridge, the Henry Hudson Bridge, the 
Marine Parkway Gil Hodges Memorial 
Bridge, and that § 1074.3 in its entirety 
bans the transportation of all DOT- 
regulated radioactive materials except 
radioactive pharmaceuticals across 
seven delineated bridges. Since these 
bans explicitly do not apply to certain 
radioactive materials exempt from DOT 
requirements, it is clear that they do  
apply to radioactive materials regulated 
by DOT.

Combined with the companion TBTA 
prohibitions on transportation of 
radioactive materials in § 1075.19, 
discussed infra, these § 1074.3(b) 
limitations might be evaluated either as 
prohibitions of radioactive materials 
transportation or as de fa c to  routing 
requirements which effectively divert 
that transportation to other bridges and 
tunnels in the New York City area. 
Whether viewed as bans on 
transportation or as d e fa c to  routing 
requirements, these provisions are' 
inconsistent with the HMTA and the 
HMR.

The TBTA effectively bans the 
transportation of most radioactive 
materials across seven bridges and two 
tunnels under its jurisdiction. Such a 
ban is similar to a unilateral local ban, 
which was described in IR-3(A), supra 
at 18457 as “a negation, rather than an 
exercise, of local responsibility, since it 
isolates the local jurisdiction from the 
risks associated with the commercial 
life of the nation." Political subdivisions, 
like the TBTA, may not resolve 
problems associated with radioactive 
materials transportation by effectively 
exporting them to other political 
subdivisions. Preamble to IR-7 through 
IR-15 (the “Nine-Pack"), 46 FR 46632 at 
46633 (Nov. 27,1984), citing K a ssel v. 
C on solidated  Freightw ays, 450 U.S. 662 
(1981) and IR-3, supra. Therefore, 
prohibitions of radioactive materials 
shipments, including those of spent 
nuclear fuel, are inconsistent with the 
HMTA and HMR. Jersey  C entral P ow er

& Light Co. v. Tow nship o f  L acey , 772 
F.2d 1103 (3rd Cir. 1985); IR-16, supra; 
IR-18, supra; see 49 CFR Part 177, 
Appendix A. TBTA’s prohibitions thus 
are inconsistent with the HMTA and the 
HMR and, therefore, are preempted.

They are similarly inconsistent when 
viewed as routing restrictions. Routing 
restrictions on highway route controlled 
quantity radioactive materials not in 
accordance with 49 CFR 177.825(b), 
which authorizes state (not local) 
designation of certain alternate 
preferred routes, are inconsistent. IR-16, 
supra; IR-18, supra; Jersey  C entral 
P ow er & Light Co. v. S tate o f  N ew  
Jersey , Civil No. 84-5883 (D. N.J., Dec.
27,1984), ap p ea l d ism issed  a s  m oot 772 
F.2d 35 (3rd Cir. 1985).

[TJhrough promulgation of 49 CFR 177.825, 
[DOT] has established a near total 
occupation of the field of routing . . . 
requirements relating to the transportation of 
radioactive materials. Thus, state and local 
radioactive materials transportation routing 
. . . requirements other than (1) those 
identical to Federal requirements or (2) state 
designated alternate routes under 49 CFR 
177.825(b), are very likely to be inconsistent 
and thus preempted under section 112(a) of 
the HMTA.

IR-8(A), 52 FR 13000 at 13003.
Impacts of the rerouting caused by the 

TBTA’s § 1074.3 were discussed in the 
following unrebutted statements made 
by the applicants in this case:

CANT members live and work adjacent to 
the route recently used by carriers of low 
level waste from the Radiac Corporation. A 
truck from Radiac, carrying low level waste, 
recently collided with a rail bridge over a city 
street. The driver was using this route 
because other drivers from his firm had been 
turned back from the Verrazano Narrows 
Bridge which is part of Interstate 278. 
* * * * *

Part 1074 is inconsistent because it blocks 
use of a route that minimizes radiological 
risk. To avoid the bridges controlled by 
TBTA, the driver must use New York City 
bridges that pass through the most densely 
populated and active areas of the City along 
local roads not designed to interstate 
highway standards.

49 CFR 177.825(a) states in pertinent 
part:

The carrier shall ensure that any motor 
vehicle which contains a radioactive material 
for which placarding is required is operated 
on routes that minimize radiological risk. The 
carrier shall consider available information 
on accident rates, transit time, population 
density and activities, time of day and day of 
week during which transportation will 
occur. . .

A finding of inconsistency must be based 
on the results of the “obstacle" or “dual 
compliance" tests. Part 1074 fails both tests. 
On the one hand, it is an obstacle to choosing 
a route that minimizes risk. On the other 
hand, complying with Part 1074 by avoiding

TBTA bridges requires use of tunnels and 
bridges the pass through a highly populated 
area when a safer route is available that is 
also more direct than any of the routes using 
non-TBTA bridges. It is therefore impossible 
to simultaneously comply with both 1074 and 
49 CFR 177.825(a).

With a supplement to their 
application, CANT provided a map of 
the New York City area. On the map 
they indicated a shorter, more direct 
route from the Radiac facility in 
Brooklyn via 1-278 and the Verrazano- 
Narrows Bridge to the New Jersey 
Turnpike (1-95) and a longer, less direct 
route from Radiac via the Queensboro 
Bridge and streets of Manhattan to 1-95 
at a point several miles north of the 
intersection with 1-95 resulting from use 
of the Verrazano-Narrows Bridge route. 
The unrebutted contention of CANT is 
that the longer route represents the only 
available route to comply with present 
TBTA rules. The record, therefore, 
indicates that the unavailability of the 
Verrazano-Narrows Bridge for most 
radioactive materials shipments causes 
such shipments to be diverted away 
from Interstate routes onto non­
preferred routes (including local city 
streets), causes them to travel greater 
distances, and thus caused delay and 
greater exposure to the risks of 
transportation. A study map of the New 
York City area indicates that the 
restrictions on the Verrazano-Narrows, 
Throgs Neck, Bronx Whitestone and 
Triborough bridges would have similar 
effects on any highway transportation of 
radioactive materials between (1) 
Queens, Brooklyn, or all of Long Island 
and (2) the rest of the United States.

For all the foregoing reasons, the 
§ 1074.3(b) prohibitions on the 
transportation of radioactive materials 
across seven specific bridges preclude 
compliance with § 177.825 of the HMR. 
They make it impossible for a carrier 
transporting placarded radioactive 
materials to operate on routes that 
minimize radiological risk, as required 
by § 177.825(a), and for a carrier 
transporting highway route controlled 
quantity radioactive materials to 
operate over a preferred route, as 
required by § 177.825(b). The 
prohibitions, as a result, fail the “dual 
compliance" test. In addition, because 
they create unnecessary delay, 
unjustifiably shift transportation risks to 
others, and constitute an impermissible 
local ban on transportation, these 
prohibitions also fail the “obstacle” test. 
Therefore, the TBTA’s § 1074.3(b), in its 
entirety, is inconsistent with the HMTA 
and the HMR and thus is preempted.

Additional restrictions are placed 
upon the transportation of radioactive
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materials by § 1075.19. That section 
prohibits transportation across the 
Verrazano-Narrows Bridge Lower Level 
and through Queens Midtown Tunnel 
and the Brooklyn-Battery Tunnel of “any 
radioactive material, including but not 
limited to radionuclides, nuclear or 
fissionable materials, radioactive ores, 
residue or waste or any radioactive 
material.”

There are, however, three exceptions 
to this prohibition. Paragraph (a) 
excludes “specifically packaged and 
labeled magnesium-thorium alloys in 
formed shapes (not powdered, and 
which shall contain not more than four 
percent nominal thorium 232).” That 
provision bears some resemblance to 
RSPA’s regulatory exception for certain 
articles containing natural uranium or 
thorium in § 173.424 of the HMR. 
However, the definition of hazard 
classes and hazardous materials is an 
exclusive Federal function. ‘The key to 
hazardous materials transportation 
safety is precise communication of risk. 
The proliferation of differing State and 
local systems of hazard classification is 
antithetical to a uniform, comprehensive 
system of hazardous materials 
transportation safety regulations.” IR-6, 
supra at 764. Thus local provisions, such 
as paragraph (a) of § 1075.19, which in 
effect, create new definitions of 
regulated radioactive materials are 
inconsistent with the HMTA and the 
HMR. Union P acific  RR Co. v. C ity o f  
Las Vegas, CV-LV-85-932 HDM (D.
Nev. 1986); IR-8, IR-12, IR-15, IR-16, IR- 
18, all supra.

Paragraph (b) provides an exception 
for radioactive materials exempt from 
DOT packaging, labeling and marking 
requirements because of their type or 
quantity—“but not exempt by reason of 
Nuclear Regulatory Commission 
shipment and escort, military convoy or 
other special authorization.” The effect 
of this provision is to prohibit shipments 
of radioactive materials made by or 
under the direction or supervision of the 
Department of Defense or Department of 
Energy, escorted by specifically 
designated or authorized personnel, and 
for national security purposes—even 
though RSPA, in § 173.7(b) of the HMR, 
has expected such shipments from the 
HMR. State governments or political 
subdivisions may not regulate—let alone 
prohibit—the transportation of 
radioactive or other hazardous materials 
specifically excepted from regulation 
under the HMTA or the HMR. The

determination of what hazardous 
materials may or may not be regulated 
in the transportation field is the essence 
of DOT’s exclusive authority to define 

I and classify hazardous materials. 1R-5,
' IR-6, IR-18, all supra.

Finally, paragraph (c) of the TBTA’s 
§ 1075.19 excepts from the general 
prohibition radioactive instrument or 
clock dials or electronic tubes shipped in 
conformity with DOT regulations—so 
long as the gross weight of the 
radioactive materials and their container 
does not exceed 500 pounds per vehicle 
and so long as prior permission has been 
granted by the facility supervisor or 
authorized representative at least two 
hours before the intended travel, As 
indicated in earlier discussions, an 
approval provision containing unfettered 
discretion and causing a delay of at least 
two hours is inconsistent with the 
HMTA and the HMR.

In addition, the weight limitation, 
because it applies only to the 
radioactive materials and their 
container rather than to the entire 
vehicle and its contents, is not a bon a  
fid e  traffic control measure. Unlike the 
Interstate Highway System 80,000-pound 
maximum limitation at issue in Jersey  
C entral P ow er &■ Light Co. v. S tate o f  
N ew  Jersey , Civil No. 84-5883 (D. N.J., 
Dec. 27,1984), a p p ea l d ism issed  as m oot 
772 F.2d 25 (3rd Cir. 1985), the TBTA 
limitation is prohibitively low and 
applies solely as a result of the 
hazardous nature of the cargo; it would 
ban numerous shipments which are in 
full compliance with the HMR and thus 
presumptively safe.

In summary, each of the three 
exceptions in § 1075.19" is inconsistent 
with the HMTA and the HMR. 
Furthermore, the remainder of that 
section is a prohibition on radioactive 
materials transportation through two 
tunnels and across one bridge which has 
the same or similar effects as the similar 
prohibition across seven bridges 
contained in § 1074.3(b). Because two 
tunnels are involved, an additional HMR 
provision is relevant:

S ection  177.810 V ehicu lar tunnels
Except as regards radioactive materials, 

nothing contained in Parts 170-189 of this 
subchapter shall be so construed as to nullify 
or supersede regulations established and 
published under authority of State statute or 
municipal ordinance regarding the kind, 
character, or quantity of any hazardous 
material permitted by such regulations to be 
transported through any urban vehicular 
tunnel used for mass transportation. For

radioactive materials, see § 177.825 o f this 
part. (Emphasis added)

Even assuming that this provision 
authorizes the TBTA to regulate the 
transportation of other hazardous 
materials through these two urban 
vehicular tunnels, it clearly does not 
authorize the TBTA to prohibit the 
transportation of most radioactive 
materials through those tunnels. In fact,
1 177.810 specifically provides that 
§ 177.825 governs the transportation of 
radioactive materials through urban 
vehicular tunnels. Under the latter 
provision, a carrier of placarded 
radioactive materials is required to 
operate on routes that minimize 
radiological risk and a carrier of 
highway route controlled quantity 
radioactive materials is required to 
operate over preferred routes, (i.e., 
Interstate System routes, in the absence 
of a state-designated alternate route).
All of the § 1075.19 prohibitions prevent 
compliance with the former requirement, 
and the Verrazano-Narrows Bridge 
Lower Level prohibition (combined with 
the § 1074.3 prohibition over the upper 
level of the same bridge) precludes 
compliance with the latter requirement. 
All of those provisions furthermore 
induce unnecessary delay and thus 
greater risk in transportation. Therefore, 
§1075.19 in its entirety fails both the 
“dual compliance” and the "obstacle” 
tests, is inconsistent with the HMTA 
and the HMR, and thus is preempted.

D. Sum m ary

The bans on hazardous materials 
transportation contained in the TBTA 
regulations considered here not only 
cause rerouting and delays of such 
shipments but also deny them the use of 
Interstate routes and compel them to use 
local streets in the heart of a major 
metropolitan area. These prohibitions 
adversely affect the safety of virtually 
every significant highway shipment of 
class A or B explosives or radioactive 
materials between Queeens, Brooklyn or 
Long Island and the rest of the United 
States. They demonstrate the need for a 
systematic, inter-govemmental, regional 
approach to the issue of hazardous 
materials routing in the New York City 
metropolitan area.

III. Ruling

For the foregoing reasons, I find 
§ § 1074.3 and 1075.19, as well as 
subsection (a) and the “permission to 
use” phrase in paragraph (b) of § 1074.6,
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of the Triborough Bridge and Tunnel 
Authority Regulations inconsistent with 
the HMTA and the HMR and, therefore, 
preempted under 49 App. U.S.C. 1811(a). 
Paragraphs (c), (d), (e), and the “traffic 
permitting" phrase in paragraph (b) of 
§ 1074.6, as construed in this ruling, are 
consistent with the HMTA and the 
HMR. The record is insufficient to make 
a determination concerning the 
consistency of the weekday time 
restrictions in paragraph (b) of § 1074.6.

Any appeal of this ruling must be filed 
within 30 days of service in accordance 
with 49 CFR 107.211.

Issued in Washington, DC on June 23,1987. 
Alan I. Roberts,
Director. Office o f Hazardous Materials 
Transportation.
|FR Doc. 87-14812 Filed 6-29-87; 8:45 am) 
BILUNG CODE 4910-60-M
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DEPARTMENT OF TRANSPORTATION 
Research and Special Programs 
Administration

[Inconsistency Ruling No. IR -19; D ocket 
No. IR A -3 9 ]

Nevada Public Service Commission 
Regulations Governing Transportation 
of Hazardous Materials

A pplicant: SouthemPacific 
Transportation Company.

S tate R egulations A ffected : Sections 
705.310-705.380 of the Nevada 
Administrative Code governing certain 
railroad-related loading, unloading, 
transfer and storage of specified 
hazardous materials in the State of 
Nevada.

A p p licab le F ed era l R equirem ents: 
Hazardous Materials Transportation . 
Act (HMTA) (Pub. L  93-633, 49 App. 
U.S.C. 1801 et seq .) and the Hazardous 
Material Regulations (HMR) (49 CFR 
Parts 170-179) issued thereunder.

Modes Affected: Rail and Highway.
Issu e D ate: June 23,1987.
Ruling: Sections 705.310, 705.320, 

705.330, 705.340, 705.350, 705.360, and 
705.370 of the Nevada Administrative 
Code are inconsistent with the HMTA 
and regulations issued thereunder and 
thus are preempted. Section 705.380 
thereof is consistent with the HMTA 
and the HMR and thus is not preempted.

Sum m ary: This inconsistency ruling is 
the opinion of the Office of Hazardous 
Materials Transportation (OHMT) 
concerning whether § § 705.310-705.380 
of the Nevada Administrative Code are 
inconsistent with the HMTA and 
regulations issued thereunder and thus 
preempted by section 112(a) of the 
HMTA. This ruling was applied for and 
is issued under the procedures set forth 
at 49 CFR 107.201-107.209.

F or Further Inform ation  Contact: 
Edward H. Bonekemper, III, Senior 
Attorney, Office of the Chief Counsel, 
Research and Special Programs 
Administration, Department of 
Transportation, Washington, DC 20590, 
(Tel. (202) 366-4362].
I. Background 
A. C hronology

On October 21,1986, Southern Pacific 
Transportation Company (Southern 
Pacific) filed an in consistency ruling 
application in which it requested that 
§ § 705.310-705.380 of the Nevada 
Administrative Code be found 
inconsistent with the HMTA and the 
HMR. OHMT published a notice and 
invitation to comment concerning the 
application in the Federal Register (51 
FR 42808; Nov. 25,1986).

In response to that notice, the Nevada 
Public Service Commission (PSC) filed

comments in support of its regulations 
and the Association of America 
Railroads, the State of New Jersey, the 
Electric Utility Companies’ Nuclear 
Transportation Group, the Department 
of Energy, the Union Pacific System, Sea 
Containers America, Inc., the Southern 
Pacific Transportation Company and the 
National Tank Truck Carriers, Inc., filed 
comments contending that the Nevada 
regulations are inconsistent with the 
HMTA and the HMR.

Earlier, a dispute had arisen 
concerning the State of New Jersey’s 
attempt to transport 7,200 tons of low- 
level radiation-contaminated soils to 
Nevada for disposal. Nevada’s 
Department of Human Resource (DHR) 
refused to issue New Jersey the required 
disposal permit. This led to a legal 
action in the U.S. Supreme Court by 
New Jersey attempting to compel the 
State of Nevada to accept the soils.
S tate o f  N ew  Jersey  v. S tate o f  N evada, 
No. 104, Original (U.S. Supreme Ct., filed 
Sept. 19,1985). New Jersey challenged 
the DHR’s action and the PSC’s 
hazardous materials transportation 
regulations. The Supreme Court denied a 
request for an injunction, appointed a 
special master, and has taken no further 
action.

Nevada’s PSC adopted an emergency 
regulation on August 30,1985, requiring 
railroads to obtain a permit to transport 
radioactive material destined for 
permanent disposal in Nevada. On 
November 26,1985, the PSC adopted the 
more comprehensive regulations at issue 
in this proceeding. In a January 27,1986 
statement of principal reasons for 
adopting these regulations, the PSC 
concluded with the following 
statements:

Nevada business should be reassured that 
there is some oversight at the state level and 
that there is a state agency in possession of 
vital safety information. The railroads both 
gave examples of their excellent safety 
records. Although the Commission was 
impressed with their history of safety, the 
major concern of the Commission is what 
might happen in the future and what effect it 
would have on Nevada. Even if the 
probability of a hazardous materials accident 
in a railyard is low, the consequences 
associated with such an accident are great, 
and the risks are high. Accidents with highly 
dangerous materials cause severe property 
damage and numerous injuries, some of 
which might be fatal. It is this concern 
coupled with [the] fact that railyard operators 
are not required to prepare emergency plans 
that leads the Commission to believe General 
Order 52 is a necessity regulation.

Southern Pacific in September 1986 
filed a complaint against the PSC in the 
U.S. District Court for the District of 
Nevada and requested the Court to 
enjoin enforcement of the PSC

regulations at issue here. Southern  
P acific  Transportation Co. v. Public 
S erv ice Com m ission o f  N evada, CV-R- 
86-444-BRT (D. Nev. 1986). After a brief 
hearing, including two witnesses’ 
testimony and counsel’s arguments, the 
Court on October 9,1986, denied the 
request for an injunction, which had 
been based upon Commerce Clause and 
HMTA preemption theories. The Court 
discussed neither the “dual compliance” 
nor the “obstacle” tests for consistency 
(see discussion in Section B. in fra). The 
PSC also had argued to the Court that 
the Federal Anti-Injunction Act, 28 
U.S.C. 2283, precluded issuance of an 
injunction against pending state criminal 
proceedings. Such proceedings for 
alleged violations of the PSC regulations 
were dismissed in Lyon and Storey 
counties in Nevada but remain pending 
in Washoe County. Injunctive relief from 
the PSC regulations also was denied in 
Stephens v. N evada, CVR-85-539 (D. 
Nev. 1985),

In a development related to the New 
Jersey soils issue, Union Pacific on 
December 3,1985, applied for a PSC 
permit to transport those soils in 
accordance with the August 1985 
emergency regulations. The PSC held an 
oral evidentiary hearing oh that 
application on April 18,1986. Its staff 
recommended approval of the permit. In 
June 1986, the PSC reopened the record. 
To date, the PSC has not acted on the 
application. It contends that: “It is 
simply unnecessary and unwarranted to 
issue this shipment-specific permit to 
the Union Pacific Railroad until the 
Supreme Court resolves the issue of 
whether the radioactive dirt can be 
disposed of in Nevada. If the Supreme 
Court finds that disposal in Nevada is 
required, Union Pacific will receive its 
permit.”

To the latter comment, Southern 
Pacific replied:

The foregoing comment confirms that, as 
SP has charged, the purpose of the permit 
procedure is not to protect particular 
localities against localized safety hazards. It 
is to provide a supplementary arsenal of state 
procedures to implement Nevada’s intention 
to control how, when, and where hazardous 
materials may move in interstate commerce 
to, from or through Nevada. Union Pacific, 
after having complied with the cumbersome 
Nevada permit process, and having shown a 
total lack of any harm, hazard or danger to 
the community in which the transfer is to 
take place, was still not given a permit, and is 
now told that a permit will be issued if the 
United States Supreme Court compels 
Nevada to receive the dirt. This is an 
admission that the true purpose of the 
Nevada regulations is to provide a cloak for 
the exercise of a power to prevent movement 
of undesired hazardous materials to 
Nevada—a power which is denied to Nevada



Federal Register / Vol. 52, No. 125 / Tuesday, June 30, 1987 / N otices 24405

by the United States Constitution, and by 
Congress.

B. G eneral A uthority an d  Preem ption  
Under the HMTA

The HMTA at section 112(a) (49 App. 
U.S.C. 1811(a)) preempts **. . . any 
requirement, of a State or political 
subdivision thereof, which is 
inconsistent with any requirement set 
forth in (the HMTA], or in a regulation 
issued under [the HMTA].*' This express 
preemption provision makes it evident 
that Congress did not intend the HMTA 
and its regulations to completely occupy 
the field of transportation so as to 
preclude any state or local action. The 
HMTA preempts only those state and 
local requirements that are 
'‘inconsistent.”

Although advisory in nature, 
inconsistency rulings issued by the 
Department under 49 CFR Part 107 
provide an alternative to litigation for a 
determination of the relationship 
between Federal requirements and those 
of a state or political subdivision 
thereof. If a state or political subdivision 
requirement is found to be inconsistent, 
such a finding provides the basis for 
application to the Secretary of 
Transportation for a determination as to 
whether preemption will be waived (49 
App. U.S.C. 1811(b); 49 CFR 107.215- 
107.225).

Since these proceedings are 
conducted pursuant to the HMTA, only 
the question of statutory preemption 
under the HMTA will be considered. A 
Federal court might find a non-Federal 
requirement statutorily preempted under 
another statute or preempted by the 
Commerce Clause of the U.S.
Constitution because of an undue 
burden on interstate commerce.
However, the Department of 
Transportation does not make such 
determinations in the context of an 
inconsistency ruling.

OHMT has incorporated into its 
procedures (49 CFR 107.209(c)) the 
following case law criteria for 
determining whether a state or local 
requirement is consistent:

(1) Whether compliance with both the 
non-Federal requirement and the Act or 
the regulations issued under the Act is 
possible; and

(2) The extent to which the non- 
Federal requirement is an obstacle to 
the accomplishment and execution of 
the act and the regulations issued under 
the Act.

first criterion, commonly called 
the dual compliance” test, concerns 
those non-Federal requirements which 
are irreconcilable with Federal 
requirements; that is, compliance with 
the non-Federal requirement causes thi

Federal requirement to be violated, or 
v ice versa. The second criterion, the 
“obstacle” test, requires an analysis of 
the non-Federal requirement in light of 
the requirements of the HMTA and the 
HMR, as well as the purposes and 
objectives of Congress in enacting the 
HMTA and the manner and extent to 
which those purposes and objectives 
have been carried out through the 
OHMT's regulatory program.

In the HMTA’s Declaration of Policy 
(section 102) and in the Senate 
Commerce Committee language 
reporting out what became section 112 
of the HMTA, Congress indicated a 
desire for uniform national standards in 
the field of hazardous materials 
transportation. Congress inserted the 
preemption language in § 112(a) “in 
order to preclude a multiplicity of state 
and local regulations and the potential 
for varying as well as conflicting 
regulations in the area of hazardous 
material transportation" S. Rep. 1192, 
93rd Cong., 2d Sess., 37-38 (1974). 
Through its enactment of the HMTA, 
Congress gave the Department the 
authority to promulgate uniform national 
standards. While the HMTA did not 
totally preclude state or local action in 
this area, Congress apparently intended, 
to the extent possible, to make such 
state or local action unnecessary. The 
comprehensiveness of the HMR severely 
restricts the scope of historically 
permissible state or local activity. The 
nature, necessity and number of 
hazardous materials shipments make 
uniform standards extremely important.
II. Nevada Administrative Code 
Provisions
A. O verview

Nevada’s regulations (Sections 
705.310-705.380) constitute a permitting 
system for certain railroad-related 
loading, unloading, transfer, and storage 
of specified hazardous materials.

The heart of the Nevada regulations is 
§ 705.320. That Section requires a 
Nevada Public Service Commission 
(PSC) permit in order to load or unload 
hazardous material onto or from 
railroad equipment on railroad property, 
transfer hazardous material from 
railroad property to another means of 
transportation, or store hazardous 
material on railroad property (except on 
a through track).

The hazardous materials covered by 
these permit requirements are, under 
§ 705.310, defined as radioactive 
materials, class A explosives, poison A 
materials, and flammable solids 
(DANGEROUS WHEN WET labels 
only) requiring placarding, as those 
terms are defined in the HMR. Section

705.310 also defines storage as keeping 
any hazardous material for more than 48 
hours.

Section 705.330 specifies detailed 
permit application information and 
documentation requirements and 
requires payment of a $200 permit fee. 
Section 705.340 lists nine factors which 
the PSC will consider in evaluating a 
permit application, including “(ajny 
other pertinent information requested by 
the commission.”

Section 705.350 provides that permits 
are valid for one year and may be 
renewed if specified information is 
provided and a $200 fee paid. That 
Section also states that the PSC, upon a 
showing of compelling need, may issue a 
temporary permit.

Under § 705.360, a permit may be 
suspended or revoked for three reasons, 
including when “necessary to protect 
against risks to life and property.” 
Section 705.370 provides for 30 days’ 
notice of pending permit applications 
and for dismissal of permit applications 
for failure to provide certain 
information.

Finally, § 705.380 requires railroads to 
comply with 49 CFR Parts 171-174 as 
those parts existed on November 1,1985, 
and incorporates those parts by 
reference.

Southern Pacific (SP) and all 
commenters except the PSC contend 
that these regulations are inconsistent 
with the HMTA and the HMR, but the 
PSC responds that they are land use 
requirements issued under the police 
powers of the State. The PSC’s 
contention is difficult to accept because 
these regulations do not apply to both 
transportation and non-transportation 
activities but instead apply solely to 
railroad-related activities concerning 
hazardous materials. In fact, these 
regulations were promulgated by the 
PSC under the heading, “Transportation 
of Hazardous Material by Rail." Thus, 
these are not the type of non­
transportation land use restrictions 
which arguably could be free from 
interface with the HMTA and the HMR. 
See IR-16, 50 FR 20872 at 20875 (May 20, 
1985). If the PSC believes that Federal 
regulations concerning hazardous 
materials transportation do not 
adequately provide for the safety of the 
public, it may petition RSPA or the FRA 
for regulatory amendments. 49 CFR 
106.31 and Part 211, Subpart B.

In summary, with the exception of 
§ 107.380 on incorporation by reference, 
these regulations constitute a hazardous 
materials transportation permitting 
system which requires transporters of 
many types of hazardous materials to 
take specified actions in addition to
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complying with the HMTA and the 
HMR. They prohibit or require certain 
transportation activities depending upon 
whether a PSC permit has been issued— 
regardless of whether the activity is in 
full compliance with the HMTA. The 
PSC requirements apply to selected 
hazardous materials, involve extensive 
information and documentation 
requirements and provide the PSC with 
considerable discretion concerning 
permit issuance.

For all of the above reasons, these 
regulations are the type of varying and 
conflicting state and local requirements 
which Congress intended to preempt by 
enactment of the HMTA. S. Rep. 1192, 
93rd Cong., 2d Sess., 37-38 (1974). They 
constitute an obstacle to the 
accomplishment of the objectives of the 
HMTA and the HMR, are inconsistent 
with the HMTA and the HMR, and, 
therefore, are preempted by 49 App. 
U.S.C. 1811(a).

The essence of this inconsistency 
ruling is that the Nevada regulations at 
issue, with the exception of § 705.380, 
cumulatively constitute an inconsistent 
permitting system. As the following 
section-by-section analysis indicates, 
many of the provisions of those sections 
individually also are inconsistent with 
the HMTA and the HMR.

B. D efin itions
The definitions in § 705.310 of 

“hazardous material” and "storage” 
create consistency problems.

Hazardous materials are defined as 
follows:

“Hazardous material” means low specific 
activity material as defined in 49 CFR 
§ 173.403(n) and radioactive material as 
defined in 49 CFR § 173.403(y) and:

(a) Class A explosives as defined in 49 CFR 
§ 173.53;

(b) Class B explosives as defined in 49 CFR 
§ 173.88;

(c) Poison A as defined in 49 C.F.R.
§ 173.28; and

(d) Flammable solids (DANGEROUS 
WHEN WET labels only) as defined in 49 
CFR § 173.150, which are subject to the 
requirements for placards in Table 1 of 49 
CFR § 172.504.

Although the PSC cross-referenced 
specific Federal regulations, this 
definition is not without problems. It is 
unclear whether the phrase “which are 
subject to the requirements for placards 
in Table 1 of 49 CFR § 172.504” applies 
to flammable solids only, to the four (a)-
(d) materials, or to all six types of 
materials referred to in the regulation. 
This ambiguity gave rise to a debate 
between commenters and the PSC 
concerning coverage of railway 
torpedoes and fusees (which are not 
required to be placarded). On this issue, 
the PSC commented:

Because the Nevada regulations were 
developed only to encompass those 
hazardous materials that would be placarded 
in any quantity, it would seem logical for the 
Commission to interpret its rules to the effect 
that if a material is not subject to the 
regulations at all, then the permit 
requirements would not apply. This is not 
explicit in the Nevada rules but certainly is 
within the realm of proper interpretation of 
those rules by the body which administers 
them. The issuance of such an interpretation 
will be considered.

Thus, the applicability of these 
regulations remains unclear. The poison 
A cross-reference is incorrect; it should 
be to § 173.326, not § 173.26.

The ambiguity and selectivity of the 
PSC’s hazardous materials definition are 
troublesome. State and local hazardous 
materials definitions and classifications 
which result in regulation of different 
materials than the HMR are obstacles to 
uniformity in transportation regulation 
and thus are inconsistent with the HMR. 
IR -5 ,47 FR 51991 (Nov. 18,1982); IR-6,
48 FR 760 (Jan. 6,1983); IR-12, 49 FR 
46650 (Nov. 27,1984).

Under its regulatory definition, the 
PSC is selectively determining which of 
DOT’S hazardous materials are subject 
to its regulations. Although this 
approach does not create new hazard 
classifications, as found inconsistent in 
IR-6, 48 FR 760 (Jan. 6,1983), and, thus 
does not constitute an inconsistency p er  
se, it can contribute to the overall 
inconsistency of a series of interrelated 
regulations, particularly by creating 
conflicts with the HMR insofar as what 
requirements apply to each individual 
hazardous material.

At the very least, the PSC definition 
creates the kind of confusion referred to 
in an earlier inconsistency ruling:

If every jurisdiction were to assign 
additional requirements on the basis of 
independently created and variously named 
subgroups of radioactive materials, the 
resulting confusion of regulatory 
requirements would lead directly to the 
increased likelihood of reduced compliance 
with the HMR and subsequently decrease in 
public safety.

IR-12, 49 FR 46650 at 46651.
The second troublesome definition is 

one defining “storage” as “keeping any 
hazardous material for more than 48 
hours.” This definition relates to the 
prohibition in § 705.320 of storage of 
hazardous material on railroad property 
without a PSC permit. By not excluding 
Saturdays, Sundays, and holidays, this 
definition creates a conflict with 49 CFR 
174.14(a), which provides: "A (rail) 
carrier must forward each shipment of 
hazardous materials promptly and 
within 48 hours (Saturdays, Sundays, 
an d  h olid ay s excluded), after 
acceptance at the originating point or

receipt at any yard, transfer station, or 
interchange point.. . .” (Emphasis 
added.) The PSC definition of "storage,” 
therefore, results in a PSC prohibition on 
retention of hazardous materials beyond 
48 hours while the Federal regulation 
literally permits retention for as long as 
120 hours depending upon what 
combination of weekend days and 
holidays might be involved. In addition,
§ 174.14(a) allows additional time where 
biweekly and weekly service only is 
performed, and the Federal Railroad 
Administration has interpreted this 
regulation as placing no time limitation 
on storage at the destination shown on 
shipping papers or at the final agency 
station. Where the HMR have struck a 
definite balance of safety and economic 
interests with respect to a particular 
transportation safety issue, a state or 
local requirement striking a different 
balance is inconsistent; that is the case 
here. See the discussion, below, of the 
regulation of tansportation-related 
storage.

The different State and Federal 
definitions of "hazardous materials” 
result in further inconsistency between 
the State and Federal expediting/ 
storage requirements. Section 174.14(a) 
of the HMR applies to all “hazardous 
materials” as that term is defined in 49 
CFR 171.8, but the counterpart PSC 
provision applies only to those 
particular hazardous materials 
designated by the PSC in § 705.310. This 
is conclusive evidence of the 
inconsistency of the PSC’s definition of 
“hazardous material.”

In summary, the § 705.310 definitions 
of “hazardous material” and "storage” 
are inconsistent with the HMR.

C. A ctiv ities fo r  W hich Perm it R equ ired

The heart of the Nevada regulations is 
§ 705.320, which provides:

A person shall not:
1. Load or unload hazardous material or 

containers carrying hazardous material onto 
or from railroad equipment on property 
owned by or under the control of a railroad;

2. Transfer hazardous material from 
property owned by or under the control of a 
railroad to another means of transportation; 
or

3. Store hazardous material on property 
owned by or under the control of a railroad, 
except a through track, without a permit 
issued by the commission.

Because the heading of this section is 
"Activities for which permit required,” it 
is apparent that the phrase “without a 
permit issued by the commission” 
applies to paragraphs 1, 2, and 3, not just 
to paragraph 3.

Each of the three PSC-regulated 
activities constitutes hazardous
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materials transportation in commerce 
subject to RSPA regulation under the 
HMTA. Transportation subject to the 
HMTA is “any movement of property by 
any mode, and any loading, unloading, 
or storage incidental thereto.” 49 App. 
U.S.Ci 1802(6). Loading and unloading 
onto or from railroad equipment are 
literally covered by both the HMTA and 
PSC § 705.320. The PSC’s coverage of 
intermodal transfers on railroad-owned 
or -controlled property is included 
within the HMTA coverage of 
“movement of property by any mode.”
In addition, the PSC’s regulation of 
storage of hazardous materials on 
railroad-owned or controlled property 
comes within the scope of the HMTA’s 
coverage of storage incidential to the 
movement of property by any mode. See 
discussion of storage issues, below. 
Finally, the PSC’s prohibition of storage 
(which it defines as keeping for more 
than 48 hours) without a PSC permit 
actually constitutes a mandate to 
transport within 48 hours or less.

Examples of HMR provisions 
regulating the railroad transportation- 
related loading, unloading, or transfer of 
hazardous materials follow:

(1) Section 174.16 requires certain 
unloading from rail cars.

(2) Section 174.103 requires certain 
unloading or immediate removal of 
damaged or astray shipments.

(3) Section 174.18 requires immediate 
forwarding of certain astray shipments 
of non-explosive hazardous materials.

(4) Section 174.103 provides detailed 
requirements for the disposition of 
damaged or astray shipments of 
explosives.

(5) Section 174.20 authorizes carriers 
to impose local restrictions when local 
conditions make the acceptance, 
transportation or delivery of hazardous 
materials unusually hazardous.

(6) Section 174.67 contains detailed 
regulations for the unloading of tank 
cars.

(7) Section 174.104(e) and (f) require 
supervision of loading of trailers and 
containers containing class A explosives 
on flatcars, as well as certification of 
that supervision.

(8) Section 174.101(n) and (o) 
prescribe detailed requirements for the 
loading of class A or B explosives on 
tlatcars or other railroad cars.

(9) Section 174.55(d) regulates the 
loading and unloading of heavy 
packages and containers of hazardous 
materials.

(10) Section 174.5 exempts railway 
torpedoes and fusees (class B 
explosives) from the HMR when they 
are carried in engines or rail cars but 
does require that they be in closed metal 
boxes when not in. use.

(11) Section 174.700 regulates the 
loading of radioactive materials onto 
rail cars and provides distance 
limitations therefor.

(12) Section 177.841(a) prohibits 
loading or unloading of poisons from 
motor vehicles “near or adjacent to any 
place where there are or are likely to be
. . . assemblages of persons . . .o r  upon 
any public highway or in any public 
place."

Examples (1) through (4) demonstrate 
“dual compliance” difficulties which 
may arise under the PSC regulations. In 
many circumstances, they require 
unloading, loading, or transfers by 
carriers which the PSC regulations 
prohibit without a PSC permit, Tbe PSC 
permit requirements, therefore, are 
inconsistent with these HMR provisions 
under the “dual compliance” test.

In addition, these requirements are 
inconsistent under the “obstacle” test. 
All of the cited Federal requirements 
demonstrate the depth and complexities 
of the Federal regulatory scheme and 
the difficulties a carrier would encounter 
in attempting to comply simultaneously 
with them and the PSC’s burdensome 
and open-ended permitting process. For 
example, the carrier must describe all of 
its loading, unloading, and transfer 
procedures to the PSC, § 775.330(l)(d), 
and the PSC then decides whether these 
procedures are adequate—regardless of 
whether they are in compliance with the 
HMR.

In summary, therefore, all of the 
activities for which § 705.320 requires a 
PSC permit are activities extensively 
covered by the HMTA and the HMR. 
Thus, the effect of that regulation is to 
require a PSC permit for hazardous 
materials transportation activities even 
if those activities are in full compliance 
with the HMTA and HMR. Activities in 
compliance with the HMTA and the 
HMR are presumptively safe, and 
permitting requirements relating to them 
cause confusion and delay and thus are 
inconsistent with the HMTA and the 
HMR under the “obstacle” test.

To the extent that the PSC permit 
regulations apply to the transportation 
of radioactive materials, they are 
inconsistent. The issue of state or local 
permits for such transportation was 
addressed recently by RSPA’s 
Administrator:

In light of the virtually total occupation of 
the field of radioactive materials 
transportation by the HMTA and the HMR, 
State or local provisions requiring approval 
or authorizing conditions to be established 
for the transportation of radioactive materials 
(other than compliance with Federal 
regulations) constitute unauthorized prior 
restraints on shipments that are 
presumptively safe based on their compliance

with Federal regulations and are inconsistent 
with the HMTA and the HMR. 1R-8 (49 FR 
46637), IR-10 (49 FR 46645), IR-11 (49 FR 
46647), IR-12 (49 FR 46650), IR-13 (49 FR 
46653) (all Nov. 27,1984). Vermont’s Rule V 
purports to authorize state approvals, 
conditions, and limitations in this field and 
thus is inconsistent.

IR-15 Decision on Appeal fIR—15(A)), 52 
FR 13062 at 13063 (Apr. 20,1987). That 
statement is dispositive of the issue 
here.

To the extent that the PSC permit 
regulations apply to the transportation 
of nonradioactive hazardous materials, 
they are not p er  s e  inconsistent; their 
consistency depends upon the 
requirements for obtaining a permit. IR- 
2, 44 FR 75566 (Dec. 20,1979); IR-3, 46 
FR 18918 (Mar. 26,1981).

Unlike the Rhode Island provisions 
considered in IR-2, the PSC regulations 
do not necessarily require a permit prior 
to each individual transportation 
movement. In fact, testimony before the 
U.S District Court for the District of 
Nevada, which decided not to enjoin 
enforcement of the Nevada regulations, 
indicated that a railroad only needs an 
annual permit (probably for each site) to 
conduct hazardous materials operations. 
However, the Court did not consider 
whether any other party conducting a 
regulated activity needs a permit.
Section 705.320 states: "A person shall 
n o t. . . [ljoad or unload . . . [tjransfer 
. . . or. . . [sjtore hazardous material 
. . . without a permit issued by the 
commission.” Literally, therefore, any 
trucking company loading, unloading, or 
transferring hazardous materials on 
railroad property is required to obtain a 
PSC permit. It is clear that one or more 
parties must obtain a permit before any 
intermodal transfer (including any 
trailer-on-flatcar (TOFC) and container- 
on-flatcar (COFC) transfer) could take 
place. Therefore, the mere fact that the 
required permits are “annual” does not 
necessarily eliminate the necessity for 
permits for individual shipments.

In any event, as discussed in more 
detail below, the PSC’s annual permit 
information and documentation 
requirements are burdensome and 
redundant, the overlap of the PSC’s 
requirements with HMR provisions is 
great, their potential for delay is 
considerable, and the PSC’s discretion 
concerning permit issuance is virtually 
unfettered. Cumulatively, these factors 
constitute unauthorized prior restraints 
on shipments of nonradioactive 
hazardous materials that are 
presumptively safe based on their 
compliance with Federal regulations. 
Therefore, the PSC permitting system is 
an obstacle to accomplishment of the
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objectives of the HMTA and the HMR 
and thus is inconsistent with them.

D. Inform ation  an d  D ocum entation  
R equirem ents

Section 705.330(1) requires submission 
of the following information and 
documentation in support of an 
application for an annual PSC permit:

(a) A map of the proposed site for loading, 
unloading, storage or transfer, including the 
indicators of its location on the track and all 
structures at the site;

(b) A report identifying each switch, siding, 
spur or branch of track at the site and its 
purpose;

(c) A copy of any report made by a federal 
or state inspector during the preceding 6 
months on defects in the track and the 
remedial action taken;

(d) A summary of all major construction or 
other work on the track at the site during the 
preceding year;

(e) A summary of all hazardous material 
carried by the railroad during the preceding 
12 months;

(f) A summary of all unintended releases of 
hazardous material during the preceding 12 
months which were reported by the applicant 
pursuant to 49 C.F.R. §§ 171.16 and 171.17;

(g) An outline of the procedure to be used 
in the loading, unloading, transfer or storage 
of the hazardous materials;

(h) A description of the measures to be 
used by the railroad to ensure that the 
hazardous material is safe from vandalism, 
theft or sabotage; and

(i) An outline of all plans to be used in the 
event of an accident.

In addition, § 705.340 contains a list of 
factors which the PSC is to consider in 
evaluating an application for a permit. 
That list follows:

1. The topography of the proposed site;
2. The proximity of the proposed site to:
(a) Centers of population;
(b) Heavily traveled highways;
(cj Hospitals;
(d) Schools;
(e) Sources of water; and
(f) Other sites for the storage of hazardous 

material;
3. The expected duration of the operation 

at the site;
4. The availability of alternative sites;
5. The quality of the track;
6. The security at the site;
7. The plans to be used in the event of an 

accident at the site;
8. The equipment and resources available 

in the event of an accident at the site; and
9. Any other pertinent information 

requested by the commission.

It is apparent that this list involves the 
obtaining of information not specifically 
required in § 705.330. Also, it is 
noteworthy that the last item authorizes 
the PSC to request any “other pertinent 
information.”

In order to renew a permit, § 705.350 
requires the applicant to certify that the 
original information remains correct or

update the information. The applicant 
for renewal also must file a statement:

(1) Describing any relevant accident or 
release of hazardous materials since the 
issuance or renewal of the permit, or if an 
accident or release has not occurred, a 
certification to that effect; and

(2) Summarizing the loading, unloading, 
transfer or storage conducted pursuant to the 
permit, as well as any incident involving the 
hazardous material.

Under § 705.360(3), the PSC many 
suspend or revoke a permit if its 
issuance was based on false, fraudulent, 
or misleading representations or 
information. Under § 705.370(2), the PSC 
will dismiss a permit application if there 
is insufficient information or if the 
applicant fails to submit additional 
information the PSC requests.

With respect to information and 
documentation requirements relating to 
radioactive materials transportation, 
RSPA’s Administrator recently set forth 
the following standard:

DOT and NRC have determined what 
information and documentation requirements 
are needed for the safe transportation of 
radioactive materials, and state and local 
requirements going beyond them create 
confusion, impose burdens on transporters, 
are obstacles to the accomplishment of the 
HMTA’s objectives, and thus are 
inconsistent.

IR-8(A), 52 F R 13000 at 13004 (Apr. 20, 
1987). This statement also provides an 
appropriate standard with regard to 
hazardous materials information and 
documentation requirements generally. 
RSPA has determined what information 
and documentation requirements are 
needed for the safe transportation of 
hazardous materials, and thus state and 
local requirements going beyond them 
create confusion, impose burdens on 
transporters, are obstacles to the 
accomplishment of the objectives of the 
HMTA and the HMR, and thus are 
inconsistent with them. IR -2 ,44 FR 
75566 (Dec. 20,1979); IR-6, 48 FR 760 
(Jan. 6,1983).

Despite the fact that the PSCs 
information and documentation 
requirements are annual and not 
shipment-specific, they are extremely 
comprehensive and burdensome. As 
such, they create confusion and delay 
and thus constitute obstacles to 
implementation of the HMTA and the 
HMR. The burdensome nature of the 
requirements is demonstrated by 
§ 705.330(e), which requires a summary 
of all hazardous material carried by the 
railroad (presumably nationwide) during 
the preceding 12 months. Section 
705.330(f) is a redundant and 
inconsistent requirement for information 
on incidents reported by the applicant to 
DOT under 49 CFR 171.16 and 171.17.

IR-2, 44 FR 75566 (Dec. 20,1979); IR-3,
46 FR 18918 (Mar. 26,1981); IR-3(A), 47 
FR 18457 (Apr. 29,1982); IR-8, 49 FR 
46637 (Nov. 29.1984); IR-8(A), 52 FR 
13000 (Apr. 20,1987).

Because emergency response is 
primarily a local responsibility, IR-2, 
supra, at 75568, transportation cannot be 
made contingent upon the adequacy of 
emergency response capabilities. IR-18, 
52 FR 200 (Jan. 2,1987). Therefore, the 
express and implied emergency 
response-related information 
requirements of § § 705.330(i) and 705.340
(7) and (8) represent efforts to obtain 
information which may not be used as a 
prerequisite to hazardous material 
transportation; as a result, those 
provisions are inconsistent with the 
HMTA and the HMR.

In summary, the HMTA and HMR 
provide sufficient information and 
documentation requirements for the safe 
transportation of hazardous materials; 
state and local requirements in excess of 
them constitute obstacles to 
implemertation of the HMTA and HMR 
and thus are inconsistent with them. As 
such, §§ 705.330, 705.340, 705.350, 
705.360(3), and 705.370(2) of the PSC 
regulations are inconsistent with the 
HMTA and the HMR.

E. P oten tial fo r  D elay
“The manifest purpose of the HMTA 

and the HMR is safety in the 
transportation of hazardous materials. 
Delay in such transportation is 
incongruous with safe transportation.” 
IR-2, 44 FR 75566 at 75571. However, 
several aspects of the PSC regulations 
raise issues concerning potential 
transportation delays.

Section 705.350 provides for an annual 
renewable permit and for a temporary 
permit which may be issued “(ujpon a 
showing of compelling need” while an 
annual permit application is pending. 
Under § 705.370(1), the PSC gives at 
least 30 days’ notice of permit 
applications before taking action on 
them.

Under its regulations, therefore, the 
PSC can take as much time as it deems 
desirable or necessary to consider, grant 
or deny permit applications. It can 
prolong the process by insistence upon 
compliance with its comprehensive 
information and documentation 
requirements and upon submission of 
any other pertinent information 
(§ 705.340(9)).

In fact, the PSC has not taken any 
definitive action with respect to the only 
permit application filed under these 
regulations. In December 1985, Union 
Pacific filed an application involving 
transportation of certain low-level
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radioactive soils which were to be 
transported from New Jersey to Nevada 
for disposal. The PSC contends it has 
not acted upon this application because 
there is a pending U.S. Supreme Court 
case (New Jersey  v. N evada, Original 
Jurisdiction Docket 104) concerning 
Commerce Clause issues relating to the 
same proposed transportation. See 
discussion, above, at end of Section A.

Of relevance to all hazardous 
materials transportation is the following 
recent statement of RSPA’s 
Administrator:

While states do have a role in effectuating 
the safe transportation of radioactive 
materials, it does not follow that they have 
unfettered discretion to take actions which 
have the effect of restricting or delaying 
transportation being conducted in compliance 
with Federal law.

IR-8(A), 52 F R 13000 at 13003 (Apr. 20, 
1987).

An earlier inconsistency ruling cited 
specific inconsistencies with the HMR 
which result from delays:

Since safety risks “are inherent in the 
transportation of hazardous materials in 
commerce” (49 U.S.C. 1801], an important 
aspect of transportation safety is that transit 
time be minimized. This precept has been 
incorporated in the HMR at 49 CFR 177.853, 
which directs highway shipments to proceed 
without unnecessary delay, and at 49 CFR
174.14, which directs rail shipments to be 
expedited within a stated time frame.

IR-6, 49 FR 760 at 765 (Jan. 6,1983).
Both of the cited HMR provisions are 

relevant here because the PSC permit 
system applies to railroad operations 
and to intermodal transfers on railroad 
property. Intermodal COFC and TOFC 
shipments obviously would be covered. 
Under the PSC regulations, a trucking 
company cannot load, unload or transfer 
hazardous materials on railroad 
property without a PSC permit having 
been issued to the railroad and possibly 
to the trucking company as well.

To obtain a permit, an applicant must, 
as previously discussed, make extensive 
and burdensome submissions of 
information and documents. This 
obviously would be time-consuming. In 
addition, the PSC gives 30 days’ notice 
ot these applications and specifically 
reserves the right to request additional 
relevant information. As demonstrated 

y the PSC s non-action on the only 
permit application which has been filed 
(other than holding a hearing 3 Vz months 
alter the application was filed), the PSC 
has considerable discretion concerning 
whether to even act on a permit 
f P P ^ o n .  There is no requirement that 
me PSC issue a permit when certain 
conditions have been met by the 
applicant or determined by the PSC. As. 
m IR-13, 49 FR 46653 (Nov. 27,1984), the

PSC appears to be able to impose 
whatever preconditions it desires. As 
the Union Pacific indicated in its 
comments, nothing in the PSC 
regulations precludes the PSC from 
knowingly or unknowingly creating 
permit terms which conflict with specific 
provisions of the HMR or a d  h oc  
exemptions or approvals issued by 
RSPA or the FRA under HMR 
provisions, including 49 CFR 107.109(d) 
(exemption authority): § 173.3a(a)(3) 
(approvals for packaging of certain 
materials, including Poison A);
§§ 173.22(b) and 174.61(c) (FRA 
approval authority for transporting 
materials, including Poison A, in multi­
unit tank car trailers in TOFC/COFC 
service): and § 174.63(b) (FRA approval 
authority for transporting materials, 
including “Flammable Solids— 
Dangerous When Wet” in TOFC/COFC 
service).

The PSC contends that judicial review 
would be available to rectify abuses of 
its permitting discretion; however, the 
PSC regulations provide no specific 
standard for permit issuances or denial 
against which a court could conduct 
meaningful judicial review. Furthermore, 
a court is unlikely to intervene while the 
PSC “deliberates” concerning a petition 
application.

The fact that the PSC may issue a 
temporary permit "(ujpon a showing of 
compelling need” does not alter the 
completely discretionary nature of the 
PSC’s permitting authority. Also, since a 
temporary permit is valid only “while 
the application for an annual permit is 
pending,” it apparently cannot be sought 
or issued until a permit application is 
filed.

The PSC's broad discretion, especially 
in light of the burdensome and open- 
ended application requirements, 
translates into delay—or at least the 
overwhelming prospect for delay. The 
Nevada permitting process makes delay 
beyond the timeframes contemplated in 
the HMR possible, even likely. This 
prospect of delay contrasts sharply with 
the railroads’ Federal obligations. As 
common carriers subject to Interstate 
Commerce Commission mandates, they 
must accept, without advance notice, 
deliveries of all types of hazardous 
materials for transportation. Thereafter, 
they must immediately begin handling 
these materials in accordance with the 
detailed requirements of the HMR. 
Therefore, the entire permitting process 
contained in the Nevada regulations is 
inconsistent with 49 CFR 177.853 and 
174.14 and thus is preempted.

F. R egulation o f  T ransportation-R elated  
S torage

As indicated in the discussion of 
definitions above, the combined effect of 
PSC §§ 705.310 and 705.320 is the 
prohibition of storage or retention of 
hazardous materials on railroad 
property for more than 48 hours without 
a PSC permit. It is unclear how long and 
under what conditions the PSC, by 
permit, would allow what hazardous 
materials to be retained on which 
railroad properties.

The issue for resolution is whether 
this discretionary PSC control over the 
storage of hazardous materials is 
inconsistent with the HMTA and HMR 
provisions on transportation-related 
storage. Clearly, the HMTA applies; 
section 103 thereof provides that storage 
incidental to the movement of property 
by any mode is included within the 
definitions of “transports” and 
“transportation.” 49 App. U.S.C. 1802. 
Section 105 of the HMTA, in turn, 
authorizes the Secretary of 
Transportation to issue “regulations for 
the safe transportation of hazardous 
materials” (49 App. U.S.C. 1804), which, 
under section 103, includes the safe 
storage of hazardous materials.

This regulatory authority concerning 
storage has been exercised extensively, 
particularly with respect to railroad- 
related storage. A few examples 
illustrate the extent of such regulations.

(1) Expedition  m ovem ents. Under
§ 174.14(a) a rail carrier must forward 
hazardous materials within 48 hours 
(Saturdays, Sundays and holidays 
excluded) after acceptance at the 
originating point or receipt at any yard, 
transfer station or interchange point. 
Where only biweekly or weekly service 
is performed, the hazardous materials 
must be forwarded in the first available 
train. This section applies only to 
holding of shipments at points other 
than their intended destinations as 
shown on the shipping papers. Once 
shipments have reached that 
destination, even if not the ultimate 
point of unloading, unlimited storage is 
permitted except as noted below (see (9) 
“Prohibitions on storage in transit”). 
Under § 174.14(b), tank cars containing a 
flammable liquid or gas or a poison gas 
may not be received and held at any 
point subject for forwarding orders in 
order to defeat the purpose of 
§ 174.14(a).

(2) D isposition  o f  hazardou s m aterials 
at destination . Section 174.16(a) forbids 
the unloading of explosives at non­
agency stations unless the consignee 
directly receives them or unless they are 
properly locked and secure storage
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facilities are provided there for their 
protection. At agency stations,
§ 174.16(b) mandates that carriers 
require consignees of hazardous 
materials shipments to remove them 
from the carriers’ properties within 48 
hours (exclusive of Saturdays, Sundays 
and holidays) after notice of arrival has 
been sent or given. That section further 
specifies alternative carrier disposal 
requirements for class A explosives, and 
other hazardous materials in both 
carload and non-carload shipments in 
the event that the consignee does not 
remove them within the specified 
period. Safe storage on carrier property 
is one permissible alternative.

(3) N otice an d  reporting o f  incidents. 
The regulation requiring immediate 
notification of certain hazardous 
materials incidents (§ 171.15) and 
detailed reports on other rail incidents 
(§ 174.750) expressly applies to incidents 
that occur in “temporary storage.”

(4) M ethods o f  storage. DOT (and thus 
the Federal Railroad Administration) is 
authorized by § § 173.3 and 174.8 to 
inspect “methods of storage” of 
hazardous materials. Rail carriers are 
required by § 174.55(e) to store 
hazardous materials securely while they 
are being held for loading or delivery.

(5) Separation  an d  segregation  o f  
m aterials in storage. The restrictions 
found in § 174.81, on what materials can 
be placed next to each other in rail cars 
and at what distance, apply during 
storage, as well as during loading and 
other transportation.

(6) Lim itations on storage o f  sp ec ific  
com m odities. The regulations contain 
restrictions on how certain radioactive 
materials may be stored. Section 
173.447, entitled “Storage incident to 
transportation—general requirements,” 
contains limitations on how certain 
radioactive materials may be stored, 
including a requirement that they be 
stored at least 20 feet from other groups 
of packages containing radioactive 
materials. See also §§ 173.457(a) and 
174.700.

(7) O ther storage restriction s. Class A 
explosives may not be stored on carrier 
property with certain other materials
(§ 174.102), and rail cars placarded 
"Explosives A” must be placed so that 
they will be safe from all probable 
danger of fire when in a yard or on a 
siding (§ 174.85). Class A explosives, 
flammable gases, and flammable liquids 
may not be stored in a rail car equipped 
with any type of lighted heater, open- 
flame device, or any mechanism utilizing 
an internal combustion engine.
§§ 174.101, .200, .300. Other storage 
restrictions are contained in 
§§ 173.101(c), 174.450 and 174.204(a)(2).

(8) L oca l carrier restriction s. Section 
174.20 authorizes carriers to impose 
local restrictions when local conditions 
make the acceptance, transportation or 
delivery of hazardous materials 
unusually hazardous.

(9) P rohibitions on storage in tran sit 
Requirements for compressed gases in 
tank cars allow a filling density of 58.8 
percent from November through March 
but provide that, when that density is 
used, tank cars must be loaded and 
shipped directly to consumers for 
unloading and that storage in transit is 
prohibited. § 173.314(c), note 15. A 
similar prohibition applies to tank cars 
carrying liquefied petroleum gas and 
butadiene (materials not covered by the 
PSC regulations). § 173.314(f), note 1.

In summary, the HMR contain a 
comprehensive series of regulations 
relating to the storage of hazardous 
materials incidental to transportation by 
rail. These regulations authorize or 
prohibit specific types of hazardous 
materials storage under specified 
circumstances. Creation by the PSC of a 
separate regulatory regime for rail 
transport-related storage of hazardous 
materials raises the spectre of 
widespread confusion. The PSC 
regulations are so open-ended and 
discretionary that they authorize the 
PSC to approve storage prohibited by 
the HMR or prohibit storage authorized 
by the HMR.

These potential inconsistencies 
appear to have become a reality. 
Southern Pacific alleged, and the PSC 
did not deny, that the PSC instituted 
criminal actions against Southern 
Pacific and its employees for holding 
carts at a siding beyond 48 hours to wait 
for a weekly train on the branch line— a 
holding or storage authorized by 
§ 174.14 of the HMR. There also is an 
unrebutted allegation by Southern 
Pacific that there are over 200 locations 
(stations, intermodel transfer points, 
sites, and siting areas) for which it 
would have to apply for PSC permits to 
fulfill its common carrier obligations.

Therefore, insofar as they concern rail 
transportation-related storage of 
hazardous materials, the PSC 
regulations are an obstacle to the 
accomplishment of the objectives of the 
HMTA and the HMR and, therefore, are 
inconsistent with them.

G. P erm it-related  P rovisions

Because, as indicated in the prior 
sections, the Nevada PSC’s permitting 
system is inconsistent with the HMTA 
and the HMR, all of the challenged 
provisions relating to the permitting 
system are similarly inconsistent.

For example, while a fee provision

relating to consistent requirements may 
be consistent (IR-17; 51 FR 20925 (June 9, 
1986); N ew  H am pshire M otor Transport 
Assn. v. Flynn, 751 F.2d 43 (1st Cir. 
1984)), the PSC’s $200 permit fee 
provisions (§§ 705.330(2) and 705.350(3)) 
are inconsistent because they are 
related to inconsistent requirements. IR- 
11, 49 FR 46647 (Nov. 27,1984); IR-13, 49 
FR 46653 (Nov. 27,1984); IR-15, 49 FR 
46660 (Nov. 27,1984).

Similarly, the permit suspension and 
revocation provisions of § 705.360 are 
directly related to the inconsistent 
permitting system and are thus 
themselves inconsistent with the HMTA 
and the HMR.

H. Incorporation  by  R eferen ce o f  
F ed era l R egulations

Section 705.380 of the PSC regulations 
is entitled “Adoption of federal 
regulations by reference.” It requires 
railroads subject to the PSC’s 
jurisdiction to comply with Parts 171, 
172,173 and 174 of the HMR as those 
parts existed on November 1,1985. It 
specifically adopts those parts by 
reference and provides information 
concerning how to obtain copies of 
them.

Some commenters contended that this 
regulation is inconsistent with the HMR 
because it adopts November 1,1985 
versions of the HMR, which have been 
superseded by the October 1,1986 
edition of the HMR and subsequent 
HMR amendments published in the 
Federal Register. This contention is 
without merit at this time. The HMR 
consist of an extensive body of 
regulations which are amended on a 
regular basis by changes published in 
the Federal Register and incorporated 
into the annual editions of the Code of 
Federal Regulations (CFR). RSPA 
encourages states to adopt and enforce 
the HMR as state requirements. IR-17,
51 FR 20925 at 20929 (June 9,1986).

It is impossible, however, for states to 
adopt new HMR requirements 
simultaneously with RSPA’s issuance of 
them. This inconsistency ruling 
application was filed in November 1986, 
less than two months after the October
I ,  1986 revision date of the current CFR 
version of the HMR. CFR volumes 
generally are not published and 
available for a few months after the 
dates as of which they are current. 
Therefore, the incorporation by 
reference in § 705.380 is reasonably 
currently and thus consistent with the 
HMR.

If a change to the HMR results in a 
direct conflict with a state requirement, 
the HMR would control as soon as the
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HMR change becomes effective. 
However, there is no basis for a 
wholesale preemption of state 
regulations which contain slightly 
outdated state incorporations by 
reference or adoptions of the HMR as 
state requirements.
/. Summary

The permitting system established by 
the PSC constitutes a regulatory system 
for the transportation of hazardous 
materials. Its applicability solely to 
railroad transportation-related 
hazardous materials activities and its 
non-applicability to non-transportation 
facilities demonstrate that it is not a 
land use or zoning regulation.

The PSC regulations contain 
inconsistent definitions; govern

activities comprehensively regulated by 
the HMTA and the HMR; provide the 
PSC with unfettered discretion to 
determine whether transportation may 
occur; contain redundant, burdensome 
and inconsistent information and 
documentation requirements; have the 
potential—even likelihood—to cause 
delay in hazardous materials 
transportation; and regulate 
transportation-related storage of 
hazardous materials in a manner 
inconsistent with the HMR.

Therefore, the entire permitting 
system contained in the PSC regulations 
constitutes an obstacle to the 
accomplishment and execution of the 
HMTA and the HMR and, therefore, is 
in consistent with them.

III. Ruling
For the foregoing reasons, I find 

§§ 705.310 through 705.370 of the 
Nevada Administrative Code 
inconsistent with the HMTA and the 
HMR and, therefore, preempted under 49 
App. U.S.C. 1811(a). Section 705.380 of 
the Nevada Administrative Code is 
consistent with the HMTA and the HMR 
and thus is not preempted.

Any appeal of this ruling must be filed 
within 30 days of service in accordance 
with 49 CFR 107.211.

Issued in Washington, DC, on June 23,1987. 
Alan I. Roberts,
Director, Office o f Hazardous Materials 
Transportation.
[FR Doc. 87-14811 filed 6-29-87; 8:45 am] 
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