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This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act” (Pub. L. 94-409) 5 U.S.C. 552b(e)(3).

CONSUMER PRODUCT SAFETY 
COMMISSION

“FEDERAL REGISTER” ANOUNCEMENT OF 
PREVIOUS CITATION: Vol. 52—No. 2 P.
348.
PREVIOUSLY ANNOUNCED TIME AND DATE 
OF MEETING: January 8,1987 at 10:00 
a.m.
CHANGES: Agenda revised January 8, 
1987 to add OS#3408 (previously 
scheduled for January 8) and to move 
item previously scheduled for January 14 
to January 15,1987.

Listed below is the revised agenda:
Commission Meeting, Wednesday, January 

14,1987,10:00 a.m.
Room 456, Westwood Towers, 5401 Westbard 

Avenue, Bethesda, Md.
Closed to the Public 

Enforcement Matter OS #3408
The staff will brief the Commission on 

issues related to enforcement matter OS 
#3408.

FOR A RECORDED MESSAGE CONTAINING 
THE LATEST AGENDA INFORMATION, CALL: 
301-492-5709
CONTACT PERSON FOR ADDITIONAL 
INFORMATION: Sheldon D. Butts, Office 
of the Secretary, 5401 Westbard Ave., 
Bethesda, Md. 20207 301-492-6800. 
Sheldon D. Butts,
Deputy Secretary.
[FR Doc. 87-838 Filed 1-9-87; 4:32 pm]
BILLING CODE 6355-01-M

CONSUMER PRODUCT SAFETY 
COMMISSION

“FEDERAL REGISTER” ANNOUNCEMENT OF 
PREVIOUS CITATION: Vol. 52—899.
PREVIOUSLY ANNOUNCED TIME AND DATE 
OF m eeting: Thursday, January 15,1987.
CHANGES: Agenda revised January 8,
1987 to add Program Overview item 
(previously scheduled for January 14,
1987) and to delete Compliance Status 
Report item orginally scheduled for 
January 15,1987.

Listed below is the revised agenda:
Commission Meeting, Thursday, January 15, 

1987,10:00 a.m.
Room 456, Westwood Towers, 5401 Westbard 

Avenue, Bethesda, Md.

Open to the Public

Program Overview: Electrical; Mechanical; 
Children’s

The staff will brief the Commission on an 
overview of activities on electrical, 
mechanical and children’s products.

FOR A RECORDED MESSAGE CONTAINING 
THE LATEST AGENDA INFORMATION, CALL: 
301-492-5709.
CONTACT PERSON FOR ADDITIONAL
info rm atio n : Sheldon D. Butts, Office 
of the Secretary, 5401 Westbard Ave., 
Bethesda, Md. 20207 301-492-6800. 
Sheldon D. Butts,
Deputy Secretary.
[FR Doc. 87-839 Filed 1-9-87; 4:33 pmj 
BILLING CODE 6355-01-M

FEDERAL DEPOSIT INSURANCE 
CORPORATION

Pursuant to the provisions of the 
“Government in the Sunshine Act” (5 
U.S.C. 552b), notice is hereby given that 
at 10:13 a.m. on Thursday, January 8, 
1987, the Board of Directors of the 
Federal Deposit Insurancce Corporation 
met in closed session, by telephone 
conference call, to:

(A) (1) accept the bid submitted by Bowie 
State Bank, Bowie, Texas, newly-chartered 
State nonmember bank for the purchase of 
certain assets of and the assumption of the 
liability to pay deposits made in Bowie 
National Bank, Bowie, Texas, which was 
expected to be closed later in the day by the 
Deputy Comptroller of the Currency, Office of 
the Comptroller of the Currency: (2) approve 
the applications of Bowie State Bank, Bowie, 
Texas, for Federal deposit insurance and for 
consent to purchase certain assets of and 
assume the liability to pay deposits made in 
Bowie National Bank, Bowie, Texas; and (3) 
provide such financial assistance, pursuant to 
section 13(c)(2) of the Federal Deposit 
Insurance Act (12 U.S.C, 1823(c)(2)), as was 
necessary to facilitate the purchase and 
assumption transaction.

(B) (1) accept the bid submitted by The 
Security National Bank and Trust Company 
of Norman, Norman, Oklahoma, a newly- 
chartered national bank for the purchase of 
certain assets of and the assumption of the 
liability to pay deposits made in The Security 
National Bank and Trust Company of 
Norman, Norman, Oklahoma, which was 
expected to be classed later in the day by the 
Deputy Comptroller of the Currency, Office of 
the Comptroller of the Currency; and (2) 
provide such financial assistance, pursuant to 
section 13(c)(2) of the Federal Deposit 
Insurance Act (12 U.S.C. 1823(c)(2)), as was 
necessary to facilitate the purchase and 
assumption transaction.

(C) (1) accept the highest acceptable bid 
which may be submitted in accordance with 
the “Instructions for Bidding" for the 
purchase of assets of and the assumption of 
the liability to pay deposits made in 
American National Bank of Grand Junction, 
Grand Junction, Colorado, which was 
expected to be closed later in the day by the 
Deputy Comptroller of the Currency, or (2) in 
the event no acceptable bid for a purchase 
and assumption transaction is submitted, 
accept the highest acceptable bid for an 
insured deposit transfer transaction which 
may be submitted, or (3) in the event no 
acceptable bid for either type of transaction 
is submitted, make funds available for the 
payment of the insured deposits of the closed 
bank.

(D) (1) accept the bid submitted by The 
National Bank of Canton, Canton, Illinois, for 
the purchase of certain assets of and the 
assumption of the liability to pay deposits 
made in State Bank of Cuba, Cuba, Illinois, 
which was expected to be closed later in the 
day or the following day by the 
Commisisoner of Banks and Trust Companies 
for the State of Illinois; and (2) provide such 
final assistance, pursuant to section 13(c)(2) 
of the Federal Deposit Insurance Act (12 
U.S.C. 1823(c)(2)), as was necessary to 
facilitate the purchase and assumption 
transaction.

In calling the meeting, the Board 
determined, on motion of Director C.C. 
Hope, Jr. (Appointive), seconded by 
Chairman L. Wiliam Seidman, concurred 
in by Mr. Dean S. Marriott, acting in the 
place and stead of Director Robert L. 
Clarke (Comptroller of the Currency), 
that Corporation business required its 
consideration of the matters on less than 
seven days’ notice to the public; that no 
earlier notice of the meeting was 
practicable; that the public interest did 
not require consideration of the matters 
in a meeting open to public observation; 
and that the matters could be considerd 
in a closed meeting pursuant to 
subsections (c)(8); (c)(9)(A)(ii), and 
(c)(9)(B) of the “Government in the 
Sunshine Act” (5 U.S.C. 552b(c)(8), 
(c)(9)(A)(ii), and (c)(9)(B)).

Dated: January 12,1987.
Federal Deposit Insurance Corporation.
Hoyle L. Robinson,
Executive Secretary.
[FR Doc. 87-895 Filed 1-12-87; 12:06 pm] 
BILUNG CODE 6714-01-M

FEDERAL RESERVE SYSTEM BOARD OF 
GOVERNORS

TIME AND DATE: 11:00 a.m. Tuesday, 
January 20,1987.
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place: Marriner S. Eccles Federal 
Reserve Board Building, C Street 
entrance between 20th and 21st Streets, 
NW., Washington, DC 20551. 
st a t u s: Closed.
MATTERS TO BE CONSIDERED:

1. Personnel actions (appointments, 
promotions, assignments, reassignments, and 
salary actions) involving individual Federal 
Reserve System employees.

2. Any items carried forward from a 
previously announced meeting.

CONTACT PERSON FOR MORE
info rm atio n : Mr. Joseph R. Coyne, 
Assistant to the Board; (202) 452-3204. 
You may call (202) 452-3207, beginning 
at approximately 5 p.m. two business 
days before this meeting, for a recorded 
announcement of bank and bank 
holding company applications scheduled 
for the meeting.

Dated: January 9,1987.
James McAfee,
Associate Secretary o f the Board.
[FR Doc. 87-840 Filed 1-0-87; 4:34 pm)
BILLING CODE 6210-01-M

NUCLEAR REGULATORY COMMISSION 
DATE: Weeks of January 12,19, 26, and 
February 2,1987.
PLACE: Commissioners' Conference 
Room, 1717 H Street, NW, Washington, 
DC.
STATUS: Open and Closed. 
m a t t er s  to  b e  c o n sid e r ed :

W eek of January 12 

Wednesday, January 14 

10:00 ami.
Briefing on Status of Palisades (Public 

Meeting)
Thursday, January 15 

10:00 a.m.
Discussion of Management-Organization 

and Internal Personnel Matters (Closed— 
Ex. 2 & 6)

3:30 p.m.
Affirmation/Discussion and Vote (Public 

Meeting) (if needed)
W eek of January 19—Tentative 

Thursday, January 22 

3:30 p.m.
Affirmation/Discussion and Vote (Public 

Meeting) (if needed)
W eek of January 26—Tentative 

Wednesday, January 28 

2:00 p.m.

Status Briefing on Rancho Seco (Public 
Meeting)

Thursday, January 29 

10:00 a.m.
Periodic Briefing on Near Term Operating 

Licenses (NTOLs) (Open/Portion 
Closed—Ex. 5 & 7)

3:30 p.m.
Affirmation/Discussion and Vote (Public 

Meeting) (if needed)

Friday, January 30 

10:00 a.m.
Briefing on Final Version of Draft NUREG- 

1150 (Source Term) (Public Meeting)
2:00 p.m.

Discussion/Possible Vote on Full Power 
Operating License for Byron-2 (Public 
Meeting)

W eek of February 2—Tentative 

Thursday, February 5 

10:00 a.m.
Discussion of Management-Organization 

and Internal Personnel Matters (Closed— 
Ex. 2 & 6)

2:00 p.m.
Periodic Meeting with Advisory Committee 

on Reactor Safeguards (ACRS) (Public 
Meeting) (Tentative)

3:30 p.m.
Affirmation/Discussion and Vote (Public 

Meeting) (if needed)

Friday, February 6 

10:00 a.m.
Briefing on Chernobyl (Public Meeting)

ADDITIONAL INFORMATION: Affirmation 
of “Amendments to 10 CFR Part 20 to 
Require the Use of Accredited Personnel 
Dosimetry Processors” and 
“Streamlining the Process for Referring 
Hearing Requests to the Licensing 
Board” are scheduled for Friday,
January 9. Affirmation of "Proposed 
Order on Shearon Harris” scheduled for 
January 9, postponed.
TO VERIFY THE STATUS OF MEETINGS 
CALL (RECORDING) (202) 634-1498. 
CONTACT PERSON FOR MORE 
INFORMATION: Robert McOsker (202) 
634-1410.
Robert B. McOsker,
Office o f the Secretary.
January 8,1987.

[FR Doc. 87-847 Filed 1-9-87; 4:57 p.m.J
BILUNG CODE 7590-01-«

TENNESSEE VALLEY AUTHORITY 
“FEDERAL REGISTER” CITATION OF 
PREVIOUS ANNOUNCEMENT: 52 FR 1275 
(January 12,1987).

PREVIOUSLY ANNOUNCED TIME AND DATE 
OF m eetin g : 10 a.m. (e.s.t.), Wednesday, 
January 14,1987.
PREVIOUSLY ANNOUNCED PLACE OF 
m eet in g : TV A W est Tower Auditorium, 
400 W est Summit Hill Drive, Knoxville, 
Tennessee.
st a t u s: Open.
ADDITIONAL MATTERS: The following 
items are added to the previously 
announced agenda;
Personnel Item s

D-9. Contract No. TV-71144A between TV A 
and Stemar Corporation, Charlottesville, 
Virginia, covering arrangements for 
management services related to the 
nuclear power program.

D-10. Contract No. TV-71143A between TV A 
and Basic Energy Technology 
Associates, Inc., Annandale, Virginia, 
covering arrangements for personal 
services related to the nuclear power 
program.

D -ll .  Supplement to Contract No. TV-68879A 
with Stone & W ebster Engineering 
Corporation, Boston, Massachusetts, 
covering arrangements for services 
related to TVA's nuclear power program.

CONTACT PERSON FOR MORE 
INFORMATION: Craven H. Crowell, Jr., 
Director of Information, or a member of 
his staff can respond to requests for 
information about this meeting. Call 
615-632-8000, Knoxville, Tennessee. 
Information is also available at TVA’s 
Washington Office, 202-245-0101.
SUPPLEMENTARY INFORMATION:

TV A Board Action

The TVA Board of Directors has 
found, the public interest not requiring 
otherwise, that TVA business requires 
the subject matter of this meeting be 
changed to include the additional item 
shown above and that no earlier 
announcement of this change was 
possible.

The members of the TVA Board voted 
to approve the above findings and their 
approvals are recorded below.

Dated: January 9,1987.
Approved.

C.H. Dean, Jr.,
Director and Chairman.

John B. Waters,
Director.
[FR Doc. 87-860 Filed 1-12-87; 10:28 am]
BILUNG CODE 8120-01-«



Corrections

This section of the FEDERAL REG ISTER 
contains editorial corrections of previously 
published Rule, Proposed Rule, and 
Notice documents and volumes of the 
Code of Federal Regulations. These 
corrections are prepared by the Office of 
the Federal Register. Agency prepared 
corrections are issued as signed 
documents and appear in the appropriate 
document categories elsewhere in the 
issue.

ENVIRONMENTAL PROTECTION 
AGENCY

[OPP-30000/28L FRL-3137-4]

Inorganic Arsenicals; Preliminary 
Determination To Cancel Registrations 
of Pesticide Products Containing 
Inorganic Arsenicals Registered for 
Nonwood Preservative Use;
Availability of the Draft; Notice of 
intent To Cancel

Correction

In notice document 86-29494 
beginning on page 132 in the issue of 
Friday, January 2,1987, make the 
following corrections:

1. On page 134, in the third column, in 
paragraph designated “b.”, in the 11th 
line, remove the “asterisk (*)”.

Federal Register 

Vol. 52, No. 9

Wednesday, January 14, 1987

2. On the same page, in the same 
column, in paragraph designated “(1)”, 
in the 12th line, “ + ” should read
BILLING CODE 1505-01-D

ENVIRONMENTAL PROTECTION 
AGENCY

[OPP-30000/28M; FRL-3137-3]

Pentachlorophenol; Amendment of 
Notice of Intent To Cancel 
Registrations

Correction
In notice document 86-29493 

beginning on page 140 in the issue of 
Friday, January 2,1987, make the 
following corrections:

1. On page 144, in the first column, in 
the fifth complete paragraph, the second 
line should read: “explicitly defined 
above are used in this”.

2. On page 146, in the second column, 
in the third complete paragraph, in the 
14th line, “therefore” should read 
"thereafter”.

3. On the same page, in the third 
column, in the sixth complete paragraph, 
the 12th line should read: “the 
registration for such product set forth in 
this”.

4. On page 147, in the first column, 
under the heading D. Requirem ents 
Concerning End-Use Products, in the 
first line, “a.” should read “1.”
BILUNG CODE 1505-01-D

ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Parts 704 and 721

[OPTS-50559 and OPTS-82029; FRL-3137- 
5]

Trichlorobutylene Oxide; 
Epibromohydrin; Hexafluoropropylene 
Oxide; Proposed Significant New Uses 
of Chemical Substances; Submission 
of Notice of Manufacture, Import, or 
Processing

Correction

In proposed rule document 86-29492 
beginning on page 107 in the issue of 
Friday, January 2,1987, make the 
following correction:

On page 110, in the first column, in the 
second paragraph, in the 10th line,
“972.” should read "792.”.
BILLING CODE 1505-01-D





Wednesday 
January 14, 1987

Part II

Environmental 
Protection Agency
40 CFR Part 403
General Pretreatment Regulations for 
Existing and New Sources; Final Rule
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ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Part 403

[OW-FRL 3006-4]

General Pretreatment Regulations for 
Existing and New Sources

AGENCY: Environmental Protection 
Agency.
ACTION: Final rule.

SUMMARY: On February 10,1984, the 
Environmental Protection Agency (EPA) 
suspended the provisions in the General 
Pretreatment Regulations defining the 
terms “interference” and “pass through” 
(40 CFR 403.3 (i) and (n), respectively). 
This action was taken in response to the 
decision of the United States Court of 
Appeals for the Third Circuit in 
N ational A ssociation o f  M etal Finishers 
v. EPA, 719 F.2d 624 (3rd Cir. 1983) 
fNAMFJ. In the June 19,1985 Federal 
Register, EPA proposed revised 
definitions of “interference” and "pass 
through.” (50 FR 25536). Today, EPA is 
issuing a final rule defining 
“interference” and “pass through” to 
replace the previously suspended 
provisions of the pretreatment 
regulations. Today’s rule also 
establishes two affirmative defenses to 
violations of the general prohibitions 
against interference and pass through in 
§ 403.5(a) and of the specific 
prohibitions in § 403.5(b) (3), (4) and (5). 
d a t es: The effective date of this 
regulation is February 13,1987.

In accordance with 40 CFR Part 23 (50 
FR 7268, February 21,1985), these ’ 
regulations shall be considered issued 
for purposes of judical review at 1:00 
p.m. eastern time on January 28,1987. In 
order to assist EPA to correct any 
typographical errors, incorrect cross 
references, and similar technical errors, 
comments of a technical and 
nonsubstantive nature on the final 
regulation may be submitted on or 
before March 16,1987. The effective 
date of these regulations will not be 
delayed by consideration of such 
comments.
a d d r e s se s : Comments of a technical or 
nonsubstantive nature should be 
addressed to: Debora Clovis, Permits 
Division (EN-336), Environmental 
Protection Agency, 401 M Street SW., 
Washington, DC 20460. The record for 
this rulemaking, including all public 
comments received on the proposal, will 
be available for inspection and copying 
from 8:00 a.m. to 4:30 p.m. at the EPA 
Public Information Reference Unit,
Room 2904, 401 M Street SW., 
Washington, DC. The EPA public

information regulation (40 CFR Part 2) 
provides that a reasonable fee may be 
charged for copying.
FOR FURTHER INFORMATION CONTACT: 
George E. Young, Permits Division (EN- 
336), Environmental Protection Agency, 
401 M Street SW., Washington, DC 
20460, (202) 475-9539.
SUPPLEMENTARY INFORMATION:
I. Background
II. History

A. Prior Rulemakings and Litigation
1. Interference
2. Pass Through

B. Recommendations of the Pretreatment 
Implementation Review Task Force

C. The Proposed Regulation
III. Final Rule

A. Summary of Rule
B. General Discussion
C. Causation
D. Multiple Discharge Causation
E. Affirmative Defenses

1. Local Limit Compliance Defense
2. “Unchanged Discharge Defense

F. Knowledge Criterion
G. Permit Violation and Sludge Impairment 

Criteria
H. Drafting Changes

IV. Response to Comments
V. Executive Order 12291
VI. Regulatory Flexibility Analysis
VII. Paperwork Reduction Act
VIII. List of Subjects in 40 CFR Part 403

I. Background
Sections 307 (b)(1) and (c) of the Clean 

Water Act (CWA) direct EPA to 
establish pretreatment standards “to 
prevent the discharge of any pollutant 
through treatment works . . . which are 
publicly owned, which pollutant 
interferes with, passes through, or is 
otherwise incompatible with such 
works.” These sections address the 
problems created by discharges of 
pollutants from non-domestic sources to 
municipal sewage treatment works or 
pass through the works to navigable 
waters untreated or inadequately 
treated. Pretreatment standards are 
intended to prevent these problems from 
occurring by requiring non-domestic 
users of publicly owned treatment 
works (POTW) to pretreat their wastes 
before discharging them to the POTW.
In 1977, Congress amended section 
402(b)(8) of the CWA to require POTWs 
to help regulate their industrial users 
(IU) by establishing local programs to 
ensure that industrial users comply with 
pretreatment standards.

In establishing the national 
pretreatment program to achieve these 
pretreatment goals, the Agency adopted 
a broad-based regulatory approach that 
implements the statutory prohibitions 
against pass through and interference at 
two basic levels. The first is through the 
promulgation of national categorical

standards which apply to certain 
industrial users within selected 
categories of industries that commonly 
discharge toxic pollutants. Categorical 
standards establish numerical, 
technology-based discharge limits 
derived from an assessment of the types 
and amounts of pollutants discharges 
that typically interfere with or pass 
through POTWs with secondary 
treatment facilities. (See discussion at 46 
FR 9415-16, January 28,1981 concerning 
pass through. See also, 40 CFR Part 425, 
47 FR 52870, November 23,1982, for an 
example of a categorical standard that 
addresses the problem of interference.) 
EPA has promulgated categorical 
standards for many major and minor 
industry categories. S ee  40 CFR Parts 
400 through 469. The Agency will be 
evaluating these industries and other 
industries for the control of additional 
toxic pollutants.

Implementation of the categorical 
standards, however, is not a remedy for 
all the interference and pass through 
problems that may arise at a POTW.
The potential for many pass through or 
interference problems depends not only 
on the nature of the discharge but also 
on local conditions (e.g., the type of 
treatment process used by the POTW, 
local water quality, POTW’s chosen 
method for handling sludge), and thus 
needs to be addressed on a case-by-case 
basis. Such problems can result from 
discharges to a POTW of pollutants not 
covered by a categorical standard or 
from non-domestic sources which are 
not in one of the industrial categories 
regulated by the categorical standards. 
Since categorical standards are 
established industry-wide, they cannot 
consider site-specific conditions and 
therefore may not be adequate to 
prevent all pass through and 
interference even for the regulated 
pollutants. The second level of EPA’s 
regulatory approach, contained in the 
General Pretreatment Regulations (40 
CFR Part 403), addresses these areas of 
concern. First, § 403.5(b) establishes 
specific prohibitions which apply to all 
non-domestic users and are designed to 
guard against common types of pollutant 
discharges that may result in 
interference and pass through (e:g., no 
discharge of flammable, explosive, or 
corrosive pollutants). Second § 403.5(a) 
establishes a general prohibition against 
pass through and interference which 
serves as a back-up standard to address 
localized problems that occur. In 
addition, POTWs must develop and 
enforce specific local limits as part of 
their local pretreatment programs to 
prevent pass through and interference. 
POTWs not required to develop
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pretreatment programs must also 
develop local limits if they may have 
recurring pass through and interferences 
(§ 403.5(c)). All of these regulatory 
provisions, which provide the 
framework for the national pretreatment 
program, were not at issue in the NAMF 
pretreatment litigation and have 
continued in effect.

The definitions of interference and 
pass through are designed to help 
implement the general prohibitions in 
§ 403.5(a), the specific prohibitions in 
§ 403.5(b) (3), (4) and (5), and the 
requirement to develop local limits in 
§ 403.5(c). These definitions do not play 
a direct role in the Agency’s 
development of national categorical 
standards, but instead, together with the 
prohibited discharge provisions, 
describe when site-specific pass through 
and interference problems must be 
addressed and enforced. (See 49 FR 
9415-9416, January 28,1981, for a 
discussion of how pass through is 
defined for purposes of developing 
national categorical standards.) Today’s 
final rule establishes definitions of pass 
through and interference to replace 
those suspended in accordance with the 
court’s ruling in NAMF.
II. History

A. Prior Rulemakings and Litigation
1. Interference

EPA first promulgated a definition of 
interference in the June 26,1978, General 
Pretreatment Regulations (43 FR 27736). 
(Before this rule, the pretreatment 
regulations prohibited the discharge of 
wastes that interfered with the 
operation or performance of the POTW, 
but did not separately define 
interference. See 40 CFR Part 128, 38 FR 
30983, November 11,1973. In addition, 
some specific categorical regulations 
included provisions that prohibited 
discharges that would “upset” the 
treatment works or reduce their 
“efficiency.” One of these regulations 
was struck down by the courts as 
unduly vague. See CPC International v. 
Train, 515 F.2d 1032 (8th Cir. 1975).) The 
1978 regulations defined interference as 
an "inhibition or disruption of a POTW’s 
sewer system, treatment processes or 
operations which contributes to a 
violation of any requirement of its 
NPDES Permit” (emphasis added). This 
definition was challenged by various 
parties, who argued that the 
‘contributes to” language was too vague 
and overly broad, potentially subjecting 
an indirect discharger to liability even 
where no link existed between its 
discharge and the POTW’s NPDES 
parmit violation.

In response to this argument, EPA 
proposed to revise the provision to 
define interference as the introduction 
of a pollutant which "is a cause of or 
significantly contributes to” a POTW 
permit violation or a POTW’s ability to 
properly and lawfully dispose of its 
sludge (44 FR 62260, October 29,1979).
In addition, the proposed definition 
contained a “safe harbor” provision 
which stated that if an industrial user 
(also called an indirect discharger) is in 
compliance with all applicable Federal, 
State and local pretreatment 
requirements, its discharges to a POTW 
cannot be considered interference and 
thus a violation of the general 
prohibition, even if those discharges in 
fact cause or significantly contribute to 
a permit violation or sludge problem.

EPA’s final amended definition, 
published after consideration of many 
public comments on the issue, retained 
the proposed “cause of or significantly 
contributes to” language (46 FR 9404, 
January 28,1981). Also in response to 
comments, EPA clarified the 
“significantly contributes to” language 
by specifying that it applied only if the 
industrial user: (1) Discharges a daily 
pollutant loading in excess of that 
allowed by contract with the POTW or 
by Federal, State or local law; (2) 
discharges wastewater which 
substantially differs in nature or 
constituents from the user’s average 
discharge; or (3) knows or has reason to 
know that its discharge, alone or in 
conjunction with discharges from other 
sources, would result in a POTW permit 
violation or prevent lawful sewage 
sludge use or disposal. In response to 
comments, the amended definition did 
not include the proposed “safe harbor” 
provision. The Agency concluded that it 
would be confusing and logically 
inconsistent to exclude from the 
definition of interference industrial 
users who were in fact causing or 
significantly contributing to a permit 
violation or sludge problem. See, 46 FR 
at 9414 (January 28,1981).

This definition of interference was 
one of the pretreatment provisions 
challenged in the Third Circuit Court of 
Appeals in the NAMF case [NAMF, 
supra, 719 F.2d at 638-641). Industry 
litigants argued that the definition 
violated the Act since indirect 
dischargers could be liable under the 
“significantly contribute” criterion even 
if they were not a cause of the POTW’s 
violation. The court remanded the 
definition to the Agency after finding 
that it would be inappropriate to hold an 
industrial user liable if the inhibition or 
disruption of a POTW were caused not 
by wastewater discharged by the

industrial user but rather by a mistake 
or malfunction at the POTW. Id. at 640- 
41. The court interpreted EPA’s 
definition of interference (which 
allowed a finding of interference in 
cases of significant contribution alone) 
to not require a showing that the 
industrial discharge caused the permit 
violation or sludge problem and held 
that this approach contravened the 
intent of Congress: “(W]e conclude that 
given the language and purpose of the 
[Clean Water) Act, an indirect discharge 
(sic) cannot be liable under the 
prohibited discharge standard unless it 
is a cause of the POTW’s permit 
violation of sludge problem” (emphasis 
added) [NAMF, supra, 719 F.2d at 641).

2. Pass Through

EPA first defined pass through in the 
1981 amendments to the General 
Pretreatment Regulations (40 CFR 
403.3(n)). Pass through was defined as 
“the Discharge of pollutants through the 
POTW into navigable waters in 
quantities or concentrations which are a 
cause of or significantly contribute to a 
violation of any requirement of the 
POTW’s NPDES permit (including an 
increase in the magnitude or duration of 
a violation).” Like the interference 
definition, the pass through provision 
further defined what constituted a 
significant contribution.

This regulatory definition of pass 
through also was challenged in the 
pretreatment litigation. Petitioners’ 
substantive arguments against the 
definition essentially paralleled those 
proffered against the interference 
definition. Since a pass through 
definition has never been proposed by 
EPA but only issued as a final rule, the 
Agency conceded procedural error and 
requested that the court remand the 
definition for repromulgation in 
accordance with the requirements of the 
Administrative Procedure Act. Because 
of this procedural error, the Third 
Circuit declined to review substantively 
the existing definition prior to its 
submission for public comment and 
remanded it to the Agency. [NAMF, 
supra, 719 F.2d at 641).

In accordance with the court’s ruling 
in NAMF, the definitions of pass through 
and interference were suspended on 
February 10,1984 (49 FR 5131).

B. Recommendations o f the 
Pretreatment Implementation Review 
Task Force

On February 3,1984, EPA established 
the Pretreatment Implementation 
Review Task Force (PIRT). The Task 
Force, formed in accordance with the 
requirements of the Federal Advisory



1583 Federal Register / Vol. 52, No. 9 / W ednesday, January 14, 1987 / Rules and Regulations

Committee Act, 5 U.S.C. (App. I) section 
9(C), was established to examine the 
common pretreatment implementation 
problems experienced by industry, 
States and municipalities, to develop 
and debate options for program 
development, to discuss the need for 
guidance, training programs, technical 
assistance and interpretative policy, and 
to discuss possible regulatory changes. 
See 49 FR 5108 (February 10,1984). The 
Task Force included several members of 
each of the following groups that are 
affected by the pretreatment program: 
regulated industries, State regulatory 
agencies, POTWs, environmental 
interest groups and EPA’s Regional 
offices.

In its Final Report to the 
Administrator issued on January 30,
1985, the Task Force presented a set of 
recommendations, adopted by 
consensus, including a recommendation 
addressing the definition of interference. 
After briefly discussing the NAMF 
decision, the Task Force set forth its 
views as follows:

The recommended definition below 
has been written to clearly establish the 
required causation. In addition, the three 
criteria illustrating what constitutes 
“significant contribution” to a POTW 
permit violation have been dropped.
PIRT felt that these criteria are neither 
inclusive of all possibilities nor 
necessarily accurate. The function of a 
listing of “significant contributing 
causes” is one of guidance. It can best 
be fulfilled it is instead incuded in a 
separate guidance document, as 
previously recommended [in the Task 
Force’s Interim Report).

PIRT believes that EPA needs to issue 
a new definition of “interference” as 
soon as possible. It would be useful in 
the development of local limits. PIRT 
recommends that EPA propose and 
promulgate as soon as possible, through 
rulemaking, the following definition of 
the term “interference”:

The term “interference” means an 
inhibition or disruption of the POTW, its 
treatment processes or operations, or its 
sludge processes, use or disposal which is a 
cause in whole or in part of a violation of any 
requirement of the POTW's NPDES permit 
(including an increase in the magnitude or 
duration of a violation) or to [sic] the 
prevention of sewage sludge use or disposal 
by the POTW in accordance with the 
following statutory provisions and 
regulations or permits issued thereunder (or 
more stringent State or local regulations): 
Section 405 of the Clean W ater Act, the Solid 
W aste Disposal Act (SWDA) (including title 
II more commonly referred to as the Resource 
Conservation and Recovery Act (RCRA), and 
including State regulations contained in any 
State sludge management plan prepared 
pursuant to Subtitle D of the SWDA), the

Clean Air Act, and the Toxic Substances 
Control Act.

PIRT also recommended that EPA 
propose and promulgate the following 
definition of pass through:

The term "pass through” means the 
discharge of pollutants through the POTW 
into navigable waters in quantities or 
concentrations which are a cause in whole or 
in part of a violation of any requirement of 
the POTW's NPDES permit (including an 
increase in the magnitude or duration of a 
violation).

C. The Proposed Regulation
On June 19,1985, EPA proposed a 

definition of interference substantially 
the same as that recommended by PIRT:

The term "Interference” means a Discharge 
by an Industrial User which, alone or in 
conjunction with discharges by other sources, 
inhibits or disrupts the POTW, its treatment 
processes or operations, or its sludge 
processes, use or disposal and which is a 
cause of a violation of any requirement of the 
POTW's NPDES permit (including an 
increase in the magnitude or duration of a 
violation) or of the prevention of sewage 
sludge use or disposal by the POTW in 
accordance with the following statutory 
provisions and regulations or permits issued 
thereunder (or more stringent State or local 
regulations) . . .

Consistent with the Third Circuit’s 
decision and PIRTs recommendation, 
EPA deleted the phrase “or significantly 
contributes to” and the criteria further 
clarifying that phrase. Instead, under the 
proposed definition an interference 
violation would have been established 
when an industrial user’s discharge, 
either alone or in conjunction with the 
discharge from one or more sources, 
was found to have inhibited or disrupted 
the POTW, causing a violation of the 
POTW’s discharge permit or preventing 
the lawful use or disposal of its sludge.

In the preamble, EPA explained that it 
was not proposing more specific criteria 
on what constitutes “cause” because it 
believed, as the Task Force stated, that 
any such criteria would necessarily be 
either over-inclusive or under-inclusive. 
EPA tentatively concluded, therefore, 
that the most workable and equitable 
approach is to establish a more general 
definition of interference—causation of 
POTW noncompliance—in the 
regulation. Specific instances of such 
causation could then be determined by 
assessing the facts in each particular 
case.

Accordingly, the proposed definition 
did not include the three criteria that 
had been used in the remanded 
definition to clarify the meaning of 
significant contribution. The first two 
criteria would have held an industrial 
user liable for interference if its 
discharge exceeded that allowed by

contract or applicable law, or if it 
discharged wastewater which differed 
substantially from its average discharge. 
The proposed regulation recognized, in 
view of the NAMF decision, that the key 
issue in defining interference is 
causation. These two criteria are 
relevant but not dispositive in 
determining whether a certain discharge 
has caused an interference violation.

The third criterion included in the 
remanded interference definition would 
have held an industrial user liable for 
interference if it knew or had reason to 
know that its discharge, alone or in 
conjunction with discharge from other 
indirect sources, would result in a 
POTW permit violation or sludge 
problem. Noting that causation of the 
POTW’s violation is the key factor, not 
the state of mind of the actor, EPA 
decided not to include a knowledge 
criterion in the proposed definition of 
interference.

The proposal also did not contain a 
“safe harbor” provision for the same 
reason stated above. EPA continued to 
agree with those comments submitted 
during the rulemaking on the 1981 
pretreatment regulations that found it 
inconsistent to exempt an industrial user 
from liability for interference when its 
disharge is in fact causing interference 
at a POTW (50 FR 25528, June 19,1985). 
EPA further reasoned that the presence 
or absence of causation should be 
determined by analyzing the facts in a 
particular case.

EPA’s proposed definition of pass 
through also followed closely the PIRT 
recommendation. The Agency proposed 
to define pass through as the 
introduction of pollutants by an 
industrial user into a POTW which 
leave the treatment plant in quantities 
or concentrations that, alone or in 
conjunction with the discharges from 
other sources, cause a violation of a 
POTW’s NPDES permit. Following the 
reasoning of the NAMF decision, EPA 
proposed to make causation of POTW 
permit violations the operative criterion 
in defining pass through. Thus, the 
proposed pass through provision, like 
the proposed interference definition, did 
not include the phrase “significantly 
contributes to” or a safe harbor 
provision.

III. Final Rule

A. Summary o f Rule
After careful consideration of all 

comments, EPA has decided to 
promulgate final definitions of pass 
through and interference that are 
substantially the same as those in the 
June 1985 proposal. Interference is
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defined as an industrial user discharge 
that, alone or in conjunction with other 
discharges, disrupts the POTW or sludge 
processes and the disruption in turn 
causes a POTW NPDES permit violation 
or prevents the POTW from using its 
chosen sludge use or disposal practice. 
Pass through is defined as an industrial 
user discharge that exits the POTW to 
waters of the United States in quantities 
or concentrations which, alone or in 
conjunction with other discharges, 
causes a POTW NPDES permit 
violation. An industrial user whose 
discharge is found to cause pass through 
or interference is liable for violating the 
general prohibitions in § 403.5(a) and 
therefore may be subject to a federal 
enforcement action pursuant to section 
309 of the Clean Water Act.

The key factor in today’s rule in 
determining pass through or interference 
by an industrial user is to find that the 
industrial user’s discharge caused, in 
whole or in part, a POTW’s permit 
violation or, in the case of interference, 
prevented the lawful sewage sludge use 
of disposal practice selected by the 
POTW. Thus, today’s rule differs from 
the definitions remanded by the court in 
NAMF by  not imposing liability on the 
basis of “significant contribution.” The 
court found that under at least two of 
the three criteria defining “significant 
contribution” in the remanded 
definition, an industrial user potentially 
could have been held liable for a pass 
through or interference violation even if 
there had been no demonstrated causal 
link between the user’s discharge and 
the POTW’s noncompliance. As 
discussed, the court stated that to the 
extent the definitions created liability 
without cause, they were invalid under 
the CWA. Today’s final rule establishes 
liability only upon cause and therefore 
is consistent with the NAMF decision.

In addition, to address significant 
concerns raised by commenters on the 
proposed definitions, the Agency is 
amending § 403.5(a) to establish 
affirmative defenses to liability for 
violations in two limited situations for 
industrial users whose discharges could 
be determined to have caused 
interference of pass through. These 
defenses are available where the 
industrial user did not know or have 
reason to know that its discharge, alone 
or in combination with discharges from 
other sources, would result in a POTW
permit violation or prevent lawful 
sewage sludge use of disposal, and can 
demonstrate either that (1) the discharge 
was in compliance with local limits 
developed pursuant to § 403.5(c) for each 
pollutant(s) that caused interference or 
pass through, or (2) if those local limits

have not been established, the discharge 
directly prior to and during the pass 
through or interference occurrence did 
not differ substantially in nature or 
constituents from the user’s prior 
discharge activity when the POTW was 
regularly in compliance with the 
requirements of its permit and 
applicable sludge regulations. These 
affirmative defenses arise directly out of 
the comments on the proposed 
definitions of interference as well as 
previous proceedings concerning these 
defintions. However, because they are 
intended to apply only as a defense in 
actions to enforce the general 
prohibitions in § 403.5(a) and the 
specific prohibitions in § 403.5(b) (3), (4), 
and (5), they are being promulgated in 
an amendment to § 403.5(a) rather than 
as an exclusion from the definitions of 
interference and pass through.

B. G eneral D iscussion
The task of formulating the definitions 

of interference and pass through has 
been an extraordinarily difficult and 
lengthy one for the Agency. During the 
Agency’s development of these 
definitions, the Agency has proposed 
and promulgated a variety of 
approaches, each of which has proven 
to be highly controversial and, in certain 
instances, been ruled invalid by the 
courts. The recurring issue faced by EPA 
has been how best to balance two 
competing considerations: First, the 
need for definitions which hold 
industrial users accountable under the 
general prohibition for discharges that 
adversely affect POTW facilities, 
operations, treatment processes, sludge 
use/disposal practices, and receiving 
waters: and second, the Agency’s 
responsibility to provide adequate 
notice to industrial users about their 
pretreatment obligations.

On one hand, the potential problems 
caused by inadequately treated 
industrial user discharges to the POTWS 
are diverse and include damage to the 
POTW’s physical facilities, threats to 
the health and safety of POTW workers, 
inhibition of POTW treatment 
processes, the discharge of toxic and 
other pollutants to the waters of the 
United States, contamination of the 
POTW’s sludge, and emission of volatile 
pollutants from the POTW’s sewer and 
treatment systems into the air. A precise 
determination of when one of these 
problems is likely to occur is not always 
possible because the effects of industrial 
user discharges vary from site to site, 
depending on a number of factors such 
as the design of the plant and the types 
and amounts of wastes discharged by 
other users. Therefore, implementation 
of the statutory directive to prevent pass

through and interference would be 
enhanced by definitions which 
encompass any industrial user discharge 
that is determined to have caused an 
adverse effect at the POTW or on the 
environment.

On the other hand, EPA recognizes its 
statutory duty to promulgate 
“pretreatment standards,” i.e., apprise 
the regulated community as to the 
nature of their pretreatment obligations. 
Definitions which are too broad or 
general may not be sufficiently precise 
to enable industrial users to determine 
whether their discharges will comply 
with the general prohibition. Members 
of the regulated community have 
advocated very specific notice of 
applicable limits and some have argued 
that liability cannot be imposed unless a 
user violates a numerical discharge 
limit. The degree of specificity sought by 
industry, however, must be balanced 
against the need for definitions inclusive 
enough to address a variety of site- 
specific and sometimes unpredictable 
problems.

EPA has concluded that today’s final 
rule achieves an appropriate balance 
between providing adequate notice to 
industrial users of their pretreatment 
responsibilities and establishing a 
standard that effectively implements the 
statutory directive to prevent pass 
through and interference. The 
definitions define pass through and 
interference as being whenever an 
industrial user discharge is a cause of 
the POTW’s noncompliance with its 
NPDES permit or, in the case of 
interference, the POTW’s sludge 
requirements. Thus, an industrial user’s 
liability for violating the general 
prohibitions will depend on whether its 
discharge is a cause of the POTW’s 
noncompliance, rather than on violating 
a specific list of prohibited acts. This 
allows liability to be determined on an 
assessment of the facts in each case. 
(This factual assessment would be 
similar to that commonly used in tort 
litigation.)

The definitions also clearly notify 
industrial users of their pretreatment 
obligations under the general 
prohibitions: Do not discharge pollutants 
so as to cause the POTW to violate its 
NPDES permit or, in the case of 
interference, applicable sludge 
requirements. The permit violation/ 
sludge contamination criteria provide 
objective and ascertainable measures 
specifying the threshold at which the 
adverse effect of an IU discharge is 
deemed significant enough to warrant 
legal liability and possible enforcement 
action. Industrial users are encouraged 
to contact their POTW to determine the
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applicable NPDES permit and sludge 
requirements and the POTW's treatment 
processes and capability, and coupled 
with an analysis of their own pollutant 
discharges, determine whether their 
discharges may cause POTW 
noncompliance.

Today’s final rule further minimizes 
uncertainty about an industrial user’s 
pretreatment obligations and legal 
liability by allowing the industrial user 
to establish an affirmative defense in 
two situations.

The first defense addresses the 
situation where compliance with a local 
limit established for a particular 
pollutant in accordance with § 403.5(c) 
has led the industrial user to conclude 
that its discharge would not cause 
interference or pass through. The 
industrial user can thus overcome 
uncertainty concerning its compliance 
obligations and legal liability by 
identifying the pollutants in its 
discharge that are introduced to the 
POTW at significant levels and 
requesting that the POTW develop local 
limits for those pollutants in accordance 
with § 403.5(c). For those pollutants, the 
discharger need only comply with the 
local limits unless it subsequently 
knows or has reason to know that it is 
causing or would cause interference or 
pass through. The second defense 
addresses the situation where local 
limits have not been established, but a 
POTW’s history of compliance with its 
NPDES permit and applicable sludge 
requirements has led the industrial user 
to conclude that the user’s continued, 
substantially unchanged discharge 
would not cause pass through or 
interference. Note, however, that the 
affirmative defense would be available 
in either situation described above only 
if the industrial user did not know or 
have reason to know that its discharge 
would cause POTW noncompliance.

Not only do the affirmative defenses 
address the goal of providing adequate 
notice to industrial users of their 
pretreatment obligations, but also they 
advance the primary goal of preventing 
interference and pass through. The 
Agency intends that the first defense in 
particular will act as a major incentive 
for the development of sound local 
limits that prevent interference and pass 
through. Industrial users seeking to 
avoid liability under the general 
prohibition may be expected to fully 
characterize the nature of their 
wastewaters, provide detailed 
information to the POTWs, and 
encourage their POTWs to conduct the 
analyses needed to establish sound 
local limits. The development of such 
limits should in turn result in

pretreatment to assure compliance with 
those limits, thereby furthering the goal 
of preventing interference and pass 
through.

While the affirmative defenses help 
specify industrial users* compliance 
obligations under the general and 
specific prohibitions, today’s rule 
nevertheless continues to implicitly 
encourage industrial users to ascertain 
relevant information about the POTW’s 
treatment processes and capability and 
the general nature of other discharges to 
the POTW in order to comply with the 
general prohibition (e.g., by obtaining 
information from the POTW about the 
nature of its influent and its ability to 
treat the influent). EPA has determined 
that generally holding industrial users 
accountable for their discharges to the 
extent they cause POTW noncompliance 
is supported by sound policy and the 
goals of the CWA.

First, the legislative history indicates 
that Congress intended direct and 
indirect discharges generally to be 
treated to the same extent. Requiring 
industrial users to pretreat their wastes 
so as not to cause POTW 
noncompliance assures the public that 
dischargers cannot contravene the 
statutory objectives of eliminating or at 
least minimizing discharges of toxic and 
other pollutants simply by discharging 
indirectly through POTWs rather than 
directly to receiving waters.

Second, prohibiting discharges that 
cause POTW noncompliance fairly 
allocates treatment responsibilities 
between the POTW and its users. The 
discharge results from the industrial 
user’s activities; equitably, the burden of 
treating the discharge should thus be 
imposed on the entity that creates it, 
and not on the local or Federal 
ratepayers and taxpayers. It also makes 
sense to put some of the burden of 
anticipating and determining how to 
avoid discharges that could cause 
noncompliance on the industrial user, 
because it is in a better position than the 
POTW to know what pollutants are 
currently being discharged and are most 
likely to be discharged in the future.
This is especially true of industrial users 
with complex and varying production 
processes. Moreover, this duty is not 
unlike the sort ot duty that is routinely 
applied in the common law to entities 
that engage in risk-creating activities. 
Because they create risk, such entities 
are commonly held liable if their 
activities cause harm to persons or 
property. Their duty is to ascertain the 
nature and scope of the risks which they 
create and to take preventative 
measures to assure that potential harm 
does not occur.

Finally, the causation standard 
incorporated in today’s final rule follows 
the recommendation of PIRT. As noted, 
PIRT had substantial representation 
from each of the constituencies 
interested in the pretreatment program. 
PIRT not only considered the concepts 
at issue in today’s rule, but also 
considered the needs and problems of 
the entire pretreatment program in 
making its recommendations. 
Accordingly, the Agency has given 
PIRT’s judgment important 
consideration in developing the final 
rule.

C. Causation
Industrial users’ discharges can 

inhibit or disrupt a POTW and thereby 
cause POTW noncompliance by 
physically disrupting the flow of 
wastewater through the POTW’s 
system, by chemically or physically 
inhibiting the treatment processes, or by 
hydraulically overloading the plant so 
that proper settlement does not occur or 
wastes are retained for too short a time 
to receive adequate treatment before 
discharge. Pollutants discharged by 
industrial users may also contaminate 
the sewage sludge that is a by-product 
of the POTW’s treatment processes and 
thereby prevent the POTW from 
complying with requirements governing 
its chosen sewage sludge use of disposal 
practices. Establishing interference 
under today's definition requires a 
showing that industrial user discharge(s) 
were a cause of an inhibition or 
disruption of the POTW and that the 
inhibition or disruption resulted in a 
violation of any requirement of the 
POTW’s NPDES permit or prevented 
lawful sludge use or disposal.

The pollutants discharged by the 
industrial user that cause the POTW to 
violate its permit may be the same as, or 
different from, the pollutants discharged 
in violation of the permit. For example, 
if an industrial user discharges toxic 
pollutants that inhibit the POTW’s 
treatment process and thereby cause the 
POTW to violate its BOD permit limits, 
that discharge constitutes interference. 
Similarly, if a user’s BOD discharge 
disrupts treatment processes and causes 
the POTW to violate its TSS limits (or 
vice versa), interference occurs. Of 
course, interference also occurs if the 
BOD discharge which disrupts the 
POTW’s treatment processes instead 
causes the POTW to exceed its BOD 
limits.

Pass through, on the other hand, is not 
necessarily related to an inhibition or 
disruption of the POTW processes. 
Instead, it is based on pollutant 
discharges from an industrial user which



j j jg g j_ g e g i s t e r  / Vol. 52, No, 9 / W ednesday, January 14; 1987 / Rules and Regulations 1591

are not susceptible to treatment by the 
POTW and therefore pass through to the 
receiving waters in amounts or 
concentrations that exceed the POTW’s 
NPDES limits. Therefore, establishing 
pass through requires a showing that a 
pollutant was a cause of a violation of 
the POTW’s permit and that an 
industrial user discharged that pollutant. 
Typically, the pollutant discharged by 
an industrial user that passes through a 
POTW will violate a permit limit for that 
same pollutant. However, this will not 
necessarily be true in all cases. For 
example; the POTW’s permit may 
contain toxicity-related limits that are 
not pollutant-specific. If the pollutant 
discharged by the industrial user causes 
the POTW to violate these toxicity 
limits, pass through has occurred;

As noted, for purposes of today’s 
rulemaking, an industrial user’s 
discharge will be considered to be 
interference or pass through only if the 
discharge is a cause of the POTW’s 
noncompliance. If a malfunction or 
improper operation by the POTW, rather 
than an industrial user’s discharge; 
causes the POTW’s noncompliance with 
its NPDES permit or sludge 
requirements, interference and/or pass 
through are not occurring. As stated in 
the preamble to the proposal (50 FR 
25527, June 19,1985), EPA intends the 
definitions to be interpreted and 
implemented consistent with the 
Congressional intent that pretreatment 
technology not be required as a 
substitute for adequate operation and 
maintenance of the POTW. Thus, if the 
POTW’s improper operation alone 
prevents it from meeting the BOD 
effluent limitations in its NPDES permit,, 
the POTW must correct its operational 
problem. In other words, when the 
POTW is the sole cause of its 
noncompliance, the industrial user is not 
violating the general prohibition against 
pass through and interference. Similarly, 
an industrial user would not be 
considered to have violated the general 
prohibition against pass through and 
interference when the POTW’s inability 
to comply with effluent limitations 
based on secondary treatment is due to 
its failure to upgrade its treatment 
facilities from primary treatment;

Nonetheless, because the industrial 
user's discharge need only be a  cause of 
the POTW’s noncompliance, a user may 
be held liable for violating the 
prohibitions against pass through and 
interference (assuming, of course, that 
the enforcement authority has 
demonstrated that the discharge is a 
cause o f the POTW’s noncompliance) 
even though another factor, such as 
POTW operating difficulties which

reduced treatment efficiency or a storm 
event which increased the flow beyond 
the POTW’s hydraulic capacity; existed 
which also could be determined to have 
been a cause of the POTW’s 
noncompliance.

The definitions also provide that 
interference or pass through exist where 
an industrial user’s discharge causes an 
“increase in the magnitude or duration 
of a [NPDES permit) violation.’’ The 
Agency dbes not intend this language to 
mean, as one commenter feared; that an 
industrial user can be held liable any 
time the POTW has a permit violation 
simply by virtue of the industrial user’s 
continued discharge. (See also the 
discussion below of the affirmative 
defenses.) The industrial user’s 
discharge must be a cause of the 
POTW’s violation before pass through 
or interference exists. For example, a 
POTW may disrupt its treatment 
processes through improper operation 
and, as a result, violate its permit. Given 
the nature of influent normally 
introduced into the POTW, the POTW 
could correct the problem and return to 
compliance within five days. On the 
third day; however, it receives a 
discharge from an industrial user which 
nullifies its remedial efforts and causes 
the POTW to remain in noncompliance 
for an additional five days. Here the 
industrial user can be said to have 
caused an increase in the duration of the 
permit violation and has violated the 
general prohibition against interference 
separately for each additional day it has 
caused the POTW’s noncompliance. 
Similarly, where a discharge from one 
industrial user causes interference at the 
treatment works and a second industrial 
user subsequently discharges pollutants: 
that cause an increase in the duration of 
the POTW’s noncompliance; the second 
industrial user has also'caused’ 
interference. The second'industrial user 
is not excused from potential liability 
simply because another industrial user 
had initially caused the permit violations 
The "increase in magnitude or duration” 
language thus provides a basis for an 
enforcement action if efforts by the 
POTW or industrial users to remedy an' 
existing problem are frustrated by an 
industrial user who causes a new 
problem before the first has been fully 
corrected. (Note that, depending on the 
facts in a particular case, an affirmative 
defense may be available.)

A different situation is presented if  an 
industrial user’s discharge causes the 
initial inhibition or disruption that 
incapacitates the POTW’s treatment 
processes and causes the POTW to 
violate its permit over a period o f 
several days. Here, the industrial user

does not cause an increase in the 
duration of the permit’violation, but 
instead has caused the permit violation 
in the first place and its liability; 
including the duration of its liability, 
will depend on the particular facts of the 
case. Under section 309 of the GW A, 
each day of a violation constitutes a 
separate offense. Therefore, if an 
industrial user discharges a pollutant 
that kills the biomass in the POTW’s 
activated sludge and, as a result, the 
POTW needs seven days to adequately 
replenish the biomass and return to 
compliance with its permit; the 
industrial user has committed; seven 
days o f interference violations under the 
general prohibition. (The ultimate extent 
of the user’s liability, however, may 
depend on the potential; applicability of 
the affirmative defenses.)

D. M ultiple D ischarge Causation

As noted, an industrial user need not 
be the sole cause of the interference or 
pass through occurrence to be 
potentially liable for a pass through or 
interference violation. Consistent with 
the PIRT recommendation, the phrase 
“alone or in conjunction with discharges 
from other sources” is intended to 
establish pass through or interference 
where discharges from more than one 
industrial user, or from a combination o f 
industrial users and other sources, cause 
the POTW noncompliance. This means 
that an industrial user would be 
potentially liable if its discharge were a 
cause of the POTW’s noncompliance 
even if discharges from other domestic 
or nondomestic sources were also 
determined to have been independent 
causes of the noncompliance or where 
the combined effect (whether the 
discharges occurred simultaneously or 
sequentially);of such discharges were a 
cause of the POTW’s noncompliance.

For example, a leather tannery may 
discharge chromium in an amount that 
alone would not significantly inhibit the 
POTW’s treatment capacity; but 
together with simultaneous discharges 
of chromium from other tanneries could’ 
cause a failure of the biological 
treatment processes and consequently 
result in the POTW’s noncompliance 
with its NPDES permit. Because the 
discharges together have caused the 
POTW’s noncompliance, each discharge 
is a cause o f the POTW’s permit 
violation. Similarly, two industrial users 
may each discharge excessive amounts 
of cadmium to a POTW, thereby causing 
the POTW to violate the applicable 
sludge requirement forits chosen 
disposal method of application to land 
used to grow food chain crops. (See 40 
CFR 257.3j-5.) Each of these discharges
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of cadmium is a cause of the POTW’s 
noncompliance with its sludge 
requirement. When a POTW violates a 
toxic pollutant effluent limitation in its 
permit, each industrial user that 
discharges that pollutant may be a 
cause of the permit violation and 
consequently may be liable for pass 
through.

Providing for liability in the multiple 
discharger situation is necessary 
because joint causation of pass through 
and interference is likely to be a 
common occurrence in any POTW with 
multiple industrial users. The biological 
processes used in most secondary 
treatment facilities can be overwhelmed 
when the concentration or strength of 
the wastes exceeds their capacity or 
when the processes are exposed to a 
new type of waste to which they have 
not had sufficient time to acclimate. 
Multiple discharges of wastes, varied in 
both amount and constituents, increase 
the likelihood that a combination of 
discharges will disrupt the POTW’s 
treatment capacity even though each 
discharge alone would not have a 
significant adverse effect. If liability for 
the occurrence of interference or pass 
through could be established only when 
an industrial user is the sole cause of 
POTW’s permit violation, many POTW 
permit violations caused entirely by 
industrial user discharges would not be 
enforceable (as violations of the general 
prohibition) against industrial users.

Imposing liability on each industrial 
user whose pollutant discharge is a 
cause of the POTW’s noncompliance is 
consistent with common law principles 
generally applied in cases where 
multiple sources cause pollution (or 
other types of indivisible harm). It is 
also consistent with the court’s decision 
in NAMF. The court stated that “an 
indirect discharge(r) cannot be 
liable . . . unless it is a cause of the 
POTW’s permit violation or sludge 
problem.” NAMF, 719 F.2d at 641 
(emphasis added). This statement 
indicates that the industrial user need 
not be the sole cause before liability can 
be imposed. Judge Gibbons’ concurring 
opinion reinforces this interpretation. It 
stated that “(i]f it is established that the 
interference is caused by a pollutant, 
and a user of the POTW is a source of 
such pollutant, the three (significant 
contribution criteria) for determining 
responsibility for the interference satisfy 
both the Clean Water Act and due 
process.” NAMF at 667.

E. Affirmative Defenses
Although EPA has concluded that 

basing pretreatment liability on 
causation generally is both fair and 
necessary, the Agency also has

concluded that the pretreatment goals of 
the Act and fundamental notions of 
fairness support two exceptions to such 
liability. Accordingly, today’s rule 
establishes two affirmative defenses to 
actions brought to enforce the general 
prohibitions against pass through and 
interference in § 403.5(a) and the specific 
prohibitions in § 403.5(b) (3), (4) and (5) 
which are based on interference. These 
defenses represent instances where the 
Agency has determined that an 
industrial user should reasonably be 
able to conclude that its discharge will 
not cause interference and pass through. 
An industrial user who successfully 
establishes one of these defenses will 
have a defense against liability for past 
violations of the general prohibition in 
§ 403.5(a) and the specific prohibitions 
in §403.5(b) (3), (4) and (5). The 
affirmative defenses, however, do not 
shield industrial users from new 
requirements. Thus, if after the 
interference or pass through occurs, a 
POTW develops local limits (or revises 
existing local limits which proved 
inadequate) to prevent the industrial 
user’s discharge from again causing pass 
through or interference, the industrial 
user would be subject to the new local 
limits.

The affirmative defenses do not apply 
when the industrial user knows or has 
reason to know that its discharge, albeit 
unchanged or in compliance with local 
limits, will cause POTW noncompliance. 
This might occur, for example, where the 
POTW has notified the industrial user 
that it must reduce or cease its 
discharges on a temporary or permanent 
basis to avoid causing interference or 
presenting an endangerment to the 
environment (see e.g.,
§ 403.8(f)(l)(vi)(B)). Here, an industrial 
user has specific notice that its 
discharge could cause POTW 
noncompliance and thus is not entitled 
to the protection provided by the 
affirmative defense. Accordingly, under 
the amendment to § 403.5(a) the 
affirmative defenses are not available 
when the industrial user knows or has 
reason to know that its discharge, alone 
or in combination with discharges from 
other sources, would result in pass 
through or interference. To assert the 
defense, the industrial user has the 
initial burden of demonstrating that it 
did not know or have reason to know 
that its discharge would result in pass 
through or interference. To meet this 
burden, the industrial user does not 
need to prove a negative. The user, 
however, does need to make a good 
faith demonstration. The burden would 
then shift to the enforcement agency to 
rebut this demonstration.

The unavailability of the affirmative 
defenses prevents an industrial user 
from being shielded when that user has 
knowledge or reason to know that its 
discharge is continuing to cause POTW 
noncompliance. Once warned of the 
situation, either by the POTW or from 
other sources, the industrial user must 
cease causing the POTW violation or 
else be subject to an enforcement action 
for injunctive relief or penalties. The 
user is subject to the same standard that 
he would be required to meet if the 
affirmative defenses were not 
available—the user must avoid causing 
violations. If the industrial user 
continues to cause pass through or 
interference after he has knowledge that 
the discharge may violate the general 
prohibitions, EPA, the State, or the 
POTW will take actions to eliminate the 
noncompliance with the general 
prohibitions. Such actions could include 
revising the local limits (and requiring 
the user to meet the tighter limits), 
requiring installation of additional 
treatment systems, or enforcement to 
eliminate the noncompliance.
Obviously, the appropriate action will 
depend upon the circumstances of the 
particular case. In any case, EPA retains 
authority under section 504 of the CWA 
to bring a court action to immediately 
restrain any source or combination of 
sources that presents an imminent and 
substantial endangerment to public 
health or welfare.
1. Local Limit Compliance Defense

Under today’s final rule, an industrial 
user may establish as an affirmative 
defense that its discharge of each 
pollutant causing pass through or 
interference (as the case may be) was in 
compliance with a local limit developed 
in accordance with § 403.5(c) for that 
pollutant and that the user did not know 
or have reason to know that its 
discharge would be a cause of POTW 
noncompliance. The industrial user has 
the burden of demonstrating that it did 
now know or have reason to know that 
its discharge would be a cause of pass 
through or interference, and 
demonstrating that its discharge was in 
compliance with a local limit for the 
pollutant causing the problem, and that 
the local limit was developed in 
accordance with § 403.5(c) to prevent 
pass through and/or interference at the 
treatment works.

The Agency intends this defense to 
protect a user whose discharge is a 
cause of a pass through or interference 
occurrence, despite compliance with a 
local discharge limit specifically 
designed to prevent the particular 
problem that occurred. To convey this



intent, the regulation uses the phrase
jjo ca l limit dèsigned to prevent Pass 
Through and/or Interference, as the case 
may be.” EPA expects that in setting a 
local limit for a particular pollutant; 
POTWs will analyze the pollutant’s 
potential for causing each of the 
prohibited effects—inhibition of the 
treatment processes or operations, 
contamination of the sewage sludge, and 
discharge through the treatment works 
into waters of the United States without 
adequate treatment—and set one limit 
for thdt pollutant at tha lowest level 
necessary to prevent any one of these 
problems from occurring. Compliance 
with a locaLlimit established in this 
manner, would allow a  user to assert the 
affirmative defense regardless whether 
the user’s discharge caused either pass 
through or interference. If, on the other 
hand, the local limit for a pollutant was 
developed to prevent only interference 
(e.g., where available data allowed the 
POTW to consider only potential 
interference occurrences), but the user’s 
discharge of that pollutant caused.pass 
through, the affirmative defense would 
not be available.

The existence of a POTW ordinance 
or other local limit that results in some 
control of pollutant discharges is not in 
itself sufficient to support this 
affirmative defense; the limit must have 
been established to prevent pass 
through and/or interference in 
accordance with § 403.5(c). The 
development of local limits under 
§ 403.5(c) involves three basic steps.
First, the POTW must determine which, 
if any, of the pollutants discharged by it? 
industrial users have a reasonable 
potential to pass through or interfere 
with the POTW. For each of the 
pollutants the POTW concludes may be 
of concern, the POTW must then 
determine the maximum loading that it 
can accept and yet still prevent the 
occurrence of pass through and 
interference. Finally, after maximum 
allowable headworks loadings are 
determined for each of the pollutants of 
concern; the POTW must implement a 
system of Ideal limits applicable to 
industrial users to assure that these 
loadings will not be exceeded.

The POTW may choose how to 
implement its local limits (e.g„,uniform 
maximum allowable concentrations 
applied to all dischargers of the 
pollutant of concern; proportionate 
reduction o f the pollutant by each 
industrial user that discharges the 
pollutant based on the industrial user’s 
now or mass loading; or technology-
based limitations applied selectively to
the significant dischargers of the 
pollutant) so long as the selected

method accomplishes the required 
objectives. POTWs must update these 
limits as necessary to reflect the 
changing conditions, such as increased 
domestic wastewater flow, changes in 
the industrial user wastewater 
characteristics or population, and new 
limits or requirements in the POTW’s 
NPDES permit or applicable sludge 
regulations.

Local limit development represents 
the most important stage in the future 
implementation of the national 
pretreatment program. Now that most 
categorical pretreatment standards have 
been promulgated and< local 
pretreatment programs required ¡by 
§ 403.8 of the General Pretreatment 
Regulations are in place, the Agency is 
placing increased emphasis on the 
implementation of local limits to prevent 
site-specific pass through and 
interference. As mentioned, the limited 
affirmative defense is intended in part to 
encourage industrial users to work with 
their POTWs to develop effective and 
technically sound locallimits. The 
POTW’s risk of liability for permit or 
sludge violations caused by industrial 
users should continue to provide a 
significant incentive to POTWs to
respond positively to users’ requests to 
establish appropriate local limits.

EPA recognizes that this approach 
may create a surge in the demand for 
local limits. While this would be a 
positive result of the regulation, it may 
place a technical and resource burden 
on many POTWs. EPA will continue to 
assist POTWs in this regard as it has in 
the past. Procedures for conducting 
headworks analyses, calculating 
maximum allowable headworks 
loadings, and implementing local limits 
are explained in the EPA G uidance 
M anual fo r  POTW  Pretreatm ent 
Program D evelopm ent (October 1983). 
The Agency also has developed a 
computer program that greatly reduces 
the time required to perform the 
necessary calculations. (Infomation 
about the computer program is available 
from Robert F; Eagen, Permits Division 
(EN-336), Environmental Protection 
Agency, 401 M Street SW., Washington 
DC 20460, (202) 475-9529.) In 
accordanace with PIRT 
recommendations, EPA is also preparing 
additional guidance on ways to resolve 
interference problems and to develop 
local limits.

This limited affirmative defense does 
not relieve the industrial discharger 
from its general duty to be aware of and 
control its discharges. However, it 
assures that a discharger working with 
the POTW in good faith to establish 
appropriate technically-based local

limits will not be penalized if those 
limits are subsequently found to be 
technically, flawed. It also provides 
industrial users with an opportunity to 
minimize uncertainty as to their 
pretreatment obligations, as requested 
by many commenters. Any industrial 
discharger can study its,raw material 
and processes, and analyze.its 
wastewater effluent to determine which 
pollutants may be discharged 
continuously, periodically or 
occasionally to the POTW. The 
discharger may then contact the POTW 
and request that the POTW establish 
local limits for those pollutants that 
assure compliance with the general and 
specific prohibitions. Compliance with 
those local limits affords an affirmative 
defense with respect to the discharge o f 
those pollutants (provided, of course, 
that the industrial user does not 
otherwise know or have reason to know 
that its discharge would cause a POTW 
violation).

A1 though today’s rule establishes a ; 
limited affirmative defense with respect 
to pollutants for which local limits have 
been set, EPA continues to disagree withs 
commenters who favored a broad safe 
harbor provision like the one proposed 
in 1979. That proposal would have 
excluded from the definitions of 
interference and pass through any, 
discharge in compliance with all 
applicable national categorical 
standards and State and local 
pretreatment standards and 
requirements even though its discharge 
in fact interfered with or passed through: 
the POTW. This safe harbor would have 
provided industrial users with greater 
certainty about which discharges would 
or would not lead to violation of the 
general prohibition. However, it would 
have relieved industrial users from 
responsibility in a large variety of 
situations in which they caused 
pollutants to pass through or interfere 
with POTWs, contrary to the goals 
established by Congress for the 
pretreatment program (e.g., where an 
unregulated pollutant in the discharge 
caused pass through or interference, or 
where compliance with a categorical 
standard did not prevent pass through 
or interference from occurring at a 
particular POTW).

As indicated above, compliance with, 
national categorical standards 
necessarily does not address all local 
environmental problems. While the local 
limit program under § 403.5(c) is 
designed to prevent localized incidents 
of pass through and inteference, it does 
not at present or for the foreseeable 
future present a complete solution to 
preventing such incidents. Setting local
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limits is a relatively new endeavor for 
most POTWs and will require time for 
POTWs to develop the necessary 
expertise, especially given their often 
limited resources. Some municipalities 
in the past have not regulated industrial 
users, except perhaps by collecting fees 
based on the amount of wastewater 
discharged to or treated by the POTW. 
Many existing local limits predate the 
promulgation of § 403.5(c) and therefore 
are based on the POTW’s analysis of 
what discharge limits are needed to 
prevent general plant problems and do 
not necessarily reflect the analysis 
required to develop site-specific pass 
through and interference local limits as 
required under § 403.5(c). Even at larger 
POTWs which have developed local 
pretreatment programs and performed 
the necessary analysis, local limits 
typically addess only a small number of 
toxic metals and conventional 
pollutants. Moreover, even after local 
limits are established following a 
reasonably thorough analysis of the 
POTW’s influent and capacity to treat 
that influent, it remains possible that 
particular pollutants not covered by 
local limits would be discharged and 
cause POTW upsets or other problems. 
Such discharges may result from spills, 
process changes, raw material changes, 
or other sources not identified by 
industrials users or anticipated by the 
POTW. In each of these cases, an 
industrial user whose discharge caused 
pass through or interference would be 
shielded from liability under a broad 
safe harbor provision because the 
discharge would be in compliance with 
existing standards.

In summary, a broad safe harbor is 
unacceptable because it would 
inappropriately and unfairly shift to the 
POTW the entire burden of anticipating 
and regulating all discharges that may 
interfere with or pass through the 
POTW. While the POTW obviously has 
an objigation under § 403.5(c) to take 
reasonable measures to ascertain the 
potential for such discharges and set 
limits for them, the ultimate duty to 
pretreat industrial discharges to assure 
compatibility with the POTW must rest 
with the users that generate the 
discharge.

Therefore, rather than establish a 
broad safe harbor, EPA has promulgated 
an affirmative defense limited to 
situations where the POTW has 
conducted a detailed technical analysis 
of the potential impact of a particular 
pollutant and has established a limit in 
accordance with § 403.5(c), the 
industrial user complies with the limit, 
and the industrial user does not know or 
have reason to know that its discharge

would cause POTW violations. In this 
situation, the industrial user and POTW 
have conducted precisely the type of 
localized analysis intended by the 
general prohibitions in § 403.5, and the 
local limit in effect functions as a site- 
specific application of the general 
prohibition. Thus, unlike the broad safe 
harbor, the affirmative defense supports 
the general prohibition rather than 
undermines it.
2. “Unchanged Discharge" Defense

The second affirmative defense added 
to today’s rule applies when an 
industrial user can demonstrate that its 
discharge directly prior to and during 
the POTW’s noncompliance was 
substantially the same (in nature and 
constituents) as its discharge(s) at a 
previous time when the POTW was 
regularly in compliance with its NPDES 
permit and applicable sludge use or 
disposal requirements and that the user 
did not know or have reason to know 
that its discharge would be a cause of 
pass through or interference. Two 
reasons support this affirmative defense. 
As with the first affirmative defense, it 
protects an industrial user against 
liability in situations where it has a 
sound basis to conclude, based on past 
experience, that its discharge would not 
cause pass through or interference 
problems. In addition, the fact that the 
industrial user’s discharge has remained 
substantially the same suggests that the 
unchanged discharge is at most a minor 
cause of the POTW’s initial 
noncompliance.

The “unchanged discharge” defense is 
intended primarily to address concerns 
that in a multiple discharger situation a 
particularly large discharge (in terms of 
either volume or concentration of 
pollutants) by one industrial user could, 
when combined with other discharges, 
trigger a psss through or interference 
occurrence. This could potentially 
subject all other dischargers of the same 
pollutant to liability for violating the 
general prohibition even if their 
discharges were no different than the 
ones discharged the day before without 
causing POTW noncompliance. More 
broadly, the “unchanged discharge” 
affirmative defense protects dischargers 
who are not subject to local limits, 
either because the POTW has not yet 
developed local limits or because the 
POTW has determined, based on its 
current information about the nature 
and amount of discharges to its system, 
that a pollutant is not of concern or that 
a particular user’s discharge of a 
pollutant of concern should not be 
regulated under the POTW’s scheme for 
allocating discharge limits to ensure that 
maximum allowable headworks

loadings for that pollutant are not 
exceeded. If, on the other hand, the user 
is subject to local limits for the pollutant 
discharge determined to have caused 
the pass through or interference, the 
user may not assert the “unchanged 
discharge” defense. This prevents a 
chronic violator of local limits from 
disclaiming liability for causing pass 
through or interference because its 
discharge remained substantially 
unchanged.

Under today’s final rule, a discharger 
who could prove that is discharge 
directly prior to and during the POTW’s 
noncompliance had not changed 
substantially from its prior discharges 
and that the POTW, while receiving the 
prior discharges, was able to comply 
with its NPDES permit (and, in the case 
of interference, applicable sludge 
requirements), would have a defense 
against an interference or pass through 
violation. Like the first affirmative 
defense, this defense is not available if 
the industrial user knew or had reason 
to know that its discharge would cause 
POTW noncompliance. For example, if 
the POTW notified the industrial user 
that due to changes in the POTW’s 
treatment operation, lower discharges of 
a particular pollutant would 
subsequently be required, this defense 
would not be available. (In this 
situation, POTWs with pretreatment 
programs ultimately would be expected 
to develop local limits to address the 
changed circumstances. In the 
meantime, however, an industrial user 
that had been notified by the POTW 
that reduced discharges would be 
necessary would not be able to assert 
the affirmative defense.)

To assert this defense successfully, a 
discharger must demonstrate a 
relatively consistent discharge pattern 
that coincides with a history of POTW 
compliance. This discharge pattern 
could consist of similar daily discharges 
(e.g., discharges of substantially the 
same flow, type, and concentration of 
pollutants on a daily or continuous 
basis) or a variable, but regular, pattern 
of discharges (e.g., substantially similar 
discharges from batch processes that 
occur on a regular schedule). However, 
the defense would not be available for 
unpredictable discharges or varying 
amounts of flow and pollutant 
characteristics even if the industrial user 
could prove a stable past history of 
POTW compliance. The defense also 
would be unavailable if the POTW 
previously has not been regularly in 
compliance with its NPDES permit or 
sludge use or disposal requirements, 
even if the industrial user could prove



that its discharge has been consistent 
over time.

F. Know ledge Criterion
The proposed definitions did not 

require that an industrial user know or 
have reason to know that its discharge 
would cause a POTW’s permit violation 
before pass through or interference 
could be established. Instead, the 
existence of pass through and 
interference was proposed to be based 
solely on causation of the occurrence by 
discharge(s) from industrial users. Thus, 
as in the case of other types of 
pretreatment and NPDES permit 
violations, the occurrence of a pass 
through or interference violation would' 
not depend on the discharger’s state of 
mind. The Agency explained that while 
knowledge should be a factor in 
determining the degree of an industrial 
user’s culpability (e.g., civil or criminal 
liability, amount and appropriateness of 
penalties), it had no relevance in 
determining the existence of pass 
through or interference. Moreover, if a 
“know or have reason to know” 
standard were incorporated as a 
necessary element of proof that a 
violation has occurred, enforcement 
would be unduly difficult, if not 
impossible, in most cases even where 
causation could be established.

The Agency has decided to continue 
defining the basic existence of pass 
through and interference based solely on 
causation without regard to the 
discharger’s state of mind. As discussed 
above, the final rule encourages the 
industrial user to assume responsibility 
for determining whether its discharge 
will cause problems at the POTW. 
Although an industrial user is not 
subject to a legally enforceable duty to 
undertake specified activities, it bears 
the risk that failure to ascertain how to 
prevent its discharges from causing 
POTW noncompliance will result in 
legal liability. The industrial user thus 
has an implicit duty, if not an express 
legal duty„to assess the potential impact 
of its discharge. Moreover, under the 
affirmative defenses established today, 
the industrial user is encouraged to 
work with the POTW to develop sound 
local limits. Inclusion of a knowledge 
criterion in the definitions of pass 
through and interference would defeat 
this purpose. For this reason, as well as 
those stated in the proposal, the Agency 
has not incorporated a knowledge 
criterion in the definitions themselves.

However, the affirmative defenses 
promulgated today address the 
knowledge issue in two ways. First, 
neither defense is available where the 
industrial user knew or had reason to 
know that its discharge, alone or in

combination with discharges from other 
sources, would result in the POTW’s 
noncompliance. Second, the defenses 
provide benchmarks against which an 
industrial user can judge the probable 
impact of its discharge on the POTW. 
When complying with local limits 
specifically designed to prevent 
interference and/or pass through from 
occurring at a particular POTW, an 
industrial user has, absent knowledge to 
the contrary, a rational basis for 
assuming that its discharge will not 
violate the prohibition against pass 
through and/or interference; conversely, 
violating those local limits puts the 
industrial user on notice that its 
discharge could cause pass through or 
interference. (Of course, in this 
situation, the discharger would also be 
liable for violating its local limits.) 
Similarly, an industrial user whose 
discharge activity (i.e., type of pollutant 
in the discharge and amount of flow) 
has followed a consistent pattern while 
the POTW has been regularly in 
compliance with its permit has reason to 
assume that continuation of the same 
discharge activity will not result in a 
pass through or interference violation. 
Oh the other hand, the industrial user 
should know that any significant 
variation in its typical discharge activity 
could adversely affect the POTW’s 
capacity to treat its wastes and 
maintain compliance with the NPDES 
permit limits. (Note also that 
§ 403.5(b)(4) specifically prohibits "slug 
loads.”)

The Agency continues to agree with 
commenters that knowledge should be 
considered in determining an 
appropriate enforcement response. 
Under section 309(c)(1) of the CWA,
EPA may seek criminal penalties only 
for willful or negligent violations of 
section 307 (the pretreatment authority). 
Willful generally means that the 
defendant undertook his actions 
knowingly, intentionally, and 
deliberately, and intended the natural 
and probable consequences of those 
actions. Negligence does not require an 
intentional or deliberate act, but instead 
refers to a failure to exercise ordinary 
care under the circumstances. The 
ordinary, care required varies according 
to the forseeability of the harm; 
generally, the more foreseeable the 
harm, the more care required. Thus, in 
effect, section 309(c)(1) insures that an 
industrial user who violates the general 
prohibition against pass through and 
interference will not be Held criminally 
liable unless it knew or had reason to 
know (i.e., a person exercising ordinary 
care would know) that the user’s 
discharges would cause the POTW to

violate its permit. Also, as explained in 
the response to comments,.a 
discharger’s lack of knowledge may be 
an appropriate mitigating factor to 
consider even in civil actions.

G. Permit Violation and Sludge 
Impairment Criteria

As did previous versions, today’s final 
definitions specify that interference or 
pass through exists only if an industrial 
user’s discharge results in a violation of 
the POTW’s NPDES permit.(or impairs 
the POTW’s chosen sludge use or 
disposal option, in the case of the 
interference definition), Thus, these 
definitions are distinguishable from the, 
earliest pretreatment regulations which 
broadly prohibited discharges that 
would upset the treatment works or 
reduce their efficiency but were 
judicially remanded because they did 
not adequately warn industry of the 
scope of the prohibited conduct. S ee e.g,, 
CPC International v. Train, 515 F.2d 
1032 (8th Cir. 1975). The permit violation 
and sludge impairment criteria provide 
industrial users with clear notification of 
the harm to be avoided. An industrial 
user can readily ascertain the PQTW’s 
NPDES permit limits and chosen-sludge 
use or disposal practice. Under today’s 
final rule, the industrial user has an 
implicit duty, if not an express legal 
duty, to determine what level of 
treatment is needed to avoid causing 
POTW noncompliance with these 
requirements.

The nexus to permit and sludge 
violations also establishes an objective 
and easily ascertainable enforcement 
standard. An exceedance of a POTW 
permit limit is readily apparent; such 
determinations have been made for 
years under the NPDES program. 
Impairment of sludge use or disposal 
results when the POTW’s sludge no 
longer meets applicable requirements 
for its chosen use or disposal 
alternative. Thus, if the POTW has 
elected to apply the sludge to land and 
industrial discHarges prevent the lawful 
use of this method, a violation of the 
general prohibition occurs. An industrial 
user cannot avoid liability by claiming 
or proving that, despite the impairment 
of the POTW’s preferred sludge use or 
disposal option due to the user’s 
discharge, other disposal options (e.g., 
incineration) are still legally available.

The permit violation criterion also 
recognizes that under the CWA, water 
quality goals are implemented through 
effluent limitations in NPDES permits 
issued to direct dischargers. The CWA 
contemplates that adverse water quality 
impacts that could potentially result 
from industrial user discharges in the
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POTW’s effluent will be taken into 
account when limits are established in 
the POTW’s NPDES permit. Once a 
water quality standard is translated into 
an NPDES permit limit, it is appropriate 
to require the industrial users to control 
their discharges to ensure that they do 
not cause the POTW to violate the 
permit limit.

EPA recognizes that the regulatory 
scheme for achieving water quality 
goals through effluent limitations in 
NPDES permits has not yet been fully 
implemented. Many States do not yet 
have numerical water quality criteria for 
toxic or nonconventional pollutants of 
concern, although all States have a 
narrative prohibition against the 
discharge of toxic pollutants in toxic 
amounts. Even where numerical criteria 
have been developed, wasteload 
allocations to achieve compliance with 
the standards may not have been 
completed in many States, further 
complicating the task of developing 
appropriate effluent limits for POTWs’ 
NPDES permits. Because some 
pollutants that cause water quality 
problems are not yet addressed in the 
POTWs’ permits, industrial users’ 
discharges of those pollutants will not 
be causing permit violations and thus 
will not cause “pass through” as that 
term is defined in today’s rule.

EPA expects that increasing numbers 
of POTW permits will contain limits on 
toxic pollutants contributed by 
industrial users in addition to the usual 
limits on BOD, TSS and pH. In the 
issuance of third-round permits now 
underway, EPA has emphasized the 
application of the “Policy on Water 
Quality-Based Permit Limits for Toxic 
Pollutants” (49 FR 9016, March 9,1984). 
This policy calls for an integrated 
strategy to address toxic and 
nonconventional pollutants through both 
chemical and biological methods. Where 
State standards contain numerical 
criteria for toxic pollutants and the 
POTW’s effluent contains significant 
amounts of those pollutants, limits to 
achieve the water quality standards are 
required in NPDES permits. Where 
numerical criteria are not yet available, 
NPDES permitting authorities are 
expected to use biological techniques 
and available data on chemical effects 
to assess toxicity impacts and human 
health hazards and then develop permit 
conditions that establish effluent 
toxicity limits or require further testing 
as necessary. POTWs will then be 
expected to develop local limits to 
ensure these permit limits will not be 
violated. If an industrial user discharge 
causes the POTW to violate any 
toxicity-related permit condition, the

discharge would also violate the general 
prohibitions in § 403.5(a). While this 
process of including controls on toxic 
pollutants is not complete, EPA has 
concluded that at present the most 
direct and appropriate resolution of this 
situation lies in modifying inadequate 
POTW permits, rather than in changing 
the definitions of pass through and 
interference.

The regulations promulgated today 
not only describe certain circumstances 
in which an industrial user’s discharge 
may result in legal liability but also 
specify in part when a POTW must 
develop local limits under § 403.5(c). 
Wrhen the definitions are used for the 
purpose of determining the need for 
local limits, the permit violation nexus is 
not intended to restrict POTWs solely to 
the consideration of existing permit 
limits and sludge requirements in 
establishing local limits. Local limits are 
supposed to be preventative, as well as 
reactive. Accordingly, EPA encourages 
POTWs to consider all relevant 
information in setting local limits, 
including water quality criteria and 
standards and the presence of pollutants 
which could adversely affect workers’ 
health and safety. See, EPA’s Guidance 
M anual fo r  Pretreatm ent Program  
D evelopm ent (October 1983). Where 
POTWs anticipate potential problems, 
they should set local limits even if there 
is no permit limit addressing the 
problem. Similarly, POTWs are 
encouraged to anticipate changes in 
their NPDES permit limits or sludge 
regulations that will consequently 
require additional local limits. (It is also 
important to note that demonstrating a 
POTW permit violation or sludge 
impairment is necessary only for 
purposes of federal enforcement actions 
brought to enforce violation of the 
general prohibition in § 403.5(a) or the 
specific prohibitions in § 403.5(b) (3), (4), 
and (5). This demonstration is not 
necessary in actions to enforce local 
limits. As standards established under 
the authority of State or local law, these 
local limits are independently 
enforceable by the State or POTW.
Local limits also are independently 
enforceable under federal law. Section 
403.5(d).)

EPA is concerned, however, that the 
minimum local limit requirements in 
§ 403.5(c) are being interpreted, both by 
POTWs and industrial users, as limits 
on the POTW’s authority to establish 
local limits. Consequently, some POTWs 
are not developing limits to prevent 
known environmental or health 
problems or adverse impacts to their 
physical plant unless associated with a 
POTW permit violation or prevention of

lawful sludge use or disposal. This was 
and is not EPA’s intent. Accordingly, the 
Agency is considering initiating a 
separate rulemaking to specify the 
circumstances in which POTWs must 
develop and enforce local limits which 
are different from or more stringent than 
the NPDES permit violation/sludge 
impairment enforcement thresholds 
used in the definitions of pass through 
and interference promulgated today.

A final aspect of the permit violation 
nexus requires additional clarification. 
Although the POTW always remains 
ultimately accountable for its NPDES 
permit violation, an enforcement action 
against the POTW is not a prerequisite 
to an enforcement action against an 
industrial user for violating the general 
prohibition in § 403.5(a) or the specific 
prohibitions in § 403.5(b). Moreover, the 
prohibitions are violated even where the 
POTW’s noncompliance is excused In 
particular, the permit violation nexus in 
the definition does not preclude 
enforcement actions against an 
industrial user where the POTW can 
avoid liability for its permit violation 
under the bypass and upset provisions 
in the NPDES regulations.

40 CFR 122.41 (m) of the NPDES 
regulations prohibits bypass, or the 
intentional diversion of waste streams 
from any portion of a treatment facility. 
However, EPA regulations excuse the 
POTW’s bypass where it was 
unavoidable to prevent loss of life, 
serious injury or severe property 
damage, the POTW had no feasible 
alternative to the bypass, and the 
POTW complied with certain notice 
requirements. 40 CFR i22.41(m)(4). The 
bypassing discharge may result in an 
exceedance of the POTW’s permit 
limits, albeit an excused one.

An upset is an exceptional incident 
which creates an unintentional and 
temporary noncompliance with 
technology-based permit limits due to 
factors beyond the POTW's control. 40 
CFR 122.41(n). It provides an affirmative 
defense if the POTW proves that an 
upset occurred and can identify its 
cause, that the facility was being 
properly operated, that required notices 
were submitted, and that appropriate 
measures to mitigate damage to human 
health and the environment were taken.

Upsets or bypasses by POTWs, 
although they may result in violations of 
the NPDES permit, are excused by the 
regulation, allowing the POTW to avoid 
civil liability. This does not mean, 
however, that an industrial user whose 
discharge causes the POTW to bypass 
or upset and in turn is a cause of the 
POTW’s NPDES permit violation, can 
avoid liability for violating the



prohibition against pass through and 
interference [as those terms are defined 
in today s regulations) by claiming that 
the violation of the POTW’s NPDES 
permit is not actionable against the 
POTW.

H. Drafting Changes
Today’s final rule also includes 

several minor drafting changes from the 
proposed definitions. These changes are 
technical and are not intended to affect 
the meaning of the definitions.

First, in the definition of interference 
the phrase “by an Industrial User” to 
modify Discharge” has been omitted. 
Section 403.3(h) of the General 
Pretreatment Regulations defines 
“Industrial User” to mean a source of 
“Indirect Discharge.” "Indirect 
Discharge” or “Discharge” means the 
introduction of pollutants into a POTW 
from any non-domestic source regulated 
under section 307(b), (c) or (d) of the 
Act. Section 403.3(g). Thus, the word 
“Discharge” in the definition of 
interference already encompasses the 
term Industrial User” and makes that 
term superfluous. Accordingly, it has 
been omitted.

Second, we have substituted 
“therefore” for the second “which” in 
the interference definition and have 
added subparagraph indicators to 
clarify the interrelationship between the 
industrial user’s discharge, the inhibition 
or disruption of the POTW, and the 
consequent NPDES permit violation or 
sludge impairment. This change also 
tracks more closely the practical 
application of the definition in 
determining an interference occurrence.
If the discharge causes an inhibition or 
disruption at the POTW, and that 
inhibition or disruption causes a permit 
or sludge violation, the discharge is a 
cause of the permit or sludge violation.

The third change involves the 
definition of pass through. The phrase 
navigable waters” has been replaced 

by the phrase "waters of the United 
States” to be consistent with the 
terminology used in the NPDES 
regulations (40 CFR 122.2). Also, in the 
definition of pass through, we have 
replaced the word “through” with the 
phrase “which exists.” Again both terms 
convey the same meaning, but the new 
wording avoids the circularity problems 
inherent in using the word “through” in 
defining “pass through.”

In addition, we have made several 
changes in other parts of § 403.5 to 
conform to changes made by the rule 
promulgated today. First, the sentence 
establishing the general prohibitions in 
the newly-designated § 403.5(a)(1) has 
been redrafted in the active voice and 
reworded to refer to “Interference,” the

term defined today, rather than to 
Interfere,” which is not a defined term. 

Similarly, the words “non-domestic 
source” have been changed to “User.” 
Although both terms refer to the same 
group of entities (see 40 CFR 403.3(g) 
and (h)), the Agency concluded that 
using only defined terms and minimizing 
the number of interchangeable terms in 
the regulations would minimize any 
potential confusion.

In the second sentence of the general 
prohibition paragraph, we have changed 
“all Users” to “each User” in describing 
to whom the general prohibitions apply. 
This more clearly indicates that the 
standard applies to each individual 
User, not Users as a class.

Finally, we have made two drafting 
changes to § 403.5(c)(1). First, the cross- 
reference to “paragraphs (a) and (b) of 
this section” has been changed to 
“paragraphs (a)(1) and (b)* of this 
section to reflect the new designation 
for the general prohibitions. Second, the 
directive in this paragraph has been 
redrafted from the plural to the singular. 
Again, this change merely clarifies that 
the requirement described applies to 
individual POTWs, not to POTWs as a 
class.

IV. Response to Comments
EPA received 21 comments in 

response to the June 19,1985, proposal 
from environmental groups, POTWs, 
industries subject to pretreatment 
requirements, and various industry 
associations. Environmental groups and 
some industry groups supported the 
proposed definitions. Others, including 
POTWs and industry representatives, 
raised objections to the proposal and 
concerns about how the definitions 
would be applied in various situations.

The major issues raised by 
commenters on the proposed definitions 
have been discussed in the explanation 
of the final rule. Comments not 
specifically addressed in the final rule 
section are discussed below.
A. Causation

EPA proposal to rely chiefly on 
causation of an NPDES permit violation 
as the key threshold factor in defining 
pass through and interference generated 
numerous comments related to the 
interpretation of the NAMF decision. 
Several POTWs expressed concern that 
the absence of the “significantly 
contribute to” language in the 
definitions would effectively prevent 
them from bringing enforcement actions 
either because causation would be 
difficult to prove in a multiple 
discharger situation or because the 
definitions could be read to require 
proof that an industrial user was the

sole cause of the permit violation. Some 
industry commenters, on the other hand, 
correctly read the proposed definitions 
to provide for liability where multiple 
industrial user discharges combine to 
cause POTW noncompliance, but argued 
that NAMF requires proof that an 
industrial user was the sole cause of the 
violation. In a related vein, several 
commenters claimed that the phrase 
“alone or in conjunction with discharges 
from other sources” reintroduced the 
significant contribution standard 
rejected by the court. Still other 
commenters argued that NAMF requires 
that both causation and significant 
contribution be incorporated in the 
definitions.

In general, we disagree with these 
conflicting interpretations oiNAMF. The 
court in NAMF held that Congress did 
not contemplate liability without 
causation and therefore a lesser 
standard based merely on significant 
contribution was invalid as contrary to 
the CWA if causation were not an 
element of the standard. NAMF, 719
F.2d at 638-641. Accordingly, Federal 
law requires that the definitions apply a 
causation standard. Today’s final rule is 
consistent with that decision. However, 
under section 510 of the CWA, States 
and local governments are free to adopt 
and enforce more stringent requirements 
to the extent allowed by State or local 
law. Any such requirements would be 
enforceable under State or local law 
without regard to the definitions 
promulgated today as part of the Federal 
regulations.

EPA also does not read the NAMF 
decision to require any standard in 
addition to a causation standard. 
Commenters who argued that both 
causation and significant contribution 
are required misconstrued the court’s 
statement at 641 that ”[i]f the definition 
of ‘interference’ required that an indirect 
discharger be both ‘the cause o f  and 
‘significantly contribute to’ the POTW’s 
permit violation, it would be consistent 
with the causation requirement.” 
(Emphasis in original.) The courts 
statement was in response to EPA’s 
argument in the NAMF case that the 
significant contribution factor was 
intended to incorporate causation and 
merely agreed that if EPA’s 
interpretation were accurate, the 
causation requirement would be 
satisfied. The court did not hold or even 
imply that significant contribution was a 
statutory prerequisite. Therefore, EPA 
disagrees with commenters that EPA is 
required to incorporate the concept of 
“significant contribution” in addition to 
a causation standard in the definitions.
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Similarly, nothing in the court’s 
opinion suggested that liability can 
attach under the CWA only when an 
industrial user is the sole cause of the 
POTW’s permit violation. To the 
contrary, as explained above in section 
II.A.l of this preamble, the court stated 
that an industrial user’s discharge need 
only be a  cause and therefore did not 
preclude liability for joint causation. 
Recognizing that there may be more 
than one cause of POTW 
noncompliance in the definitions also 
does not reintroduce “significant 
contribution” as a basis for liability 
because proof a a causal link between 
the industrial user’s discharge and 
consequent POTW noncompliance is 
required in all cases.

Some (though not all) industrial 
commenters objected to the multiple 
causation language as imposing an 
impossible burden of coordinating one’s 
discharge with all other industrial users’ 
discharges. This is not the case. Rather, 
it encourages the user to be aware of its 
own discharge as well as the POTW’s 
permit and sludge requirements and the 
general nature of the POTW’s influent. If 
the industrial user is discharging a 
pollutant that may be contained in the 
POTW’s influent at excessive levels, 
this indicates a need for the industrial 
user to reduce its discharge of that 
pollutant or request that the POTW 
establish a local limit at a level that 
assures that the user’s discharge does 
not cause POTW violations. Thus, the 
industrial user may reasonably 
ascertain its own pretreatment 
obligations without the need to examine 
in detail each individual industrial 
user’s discharges to the POTW. As 
discussed previously, compliance with 
local limits can serve as part of the basis 
for an affirmative defense against 
liability. Also, in appropriate cases, an 
industrial user whose discharge is 
consistent over time may be able to 
assert the affirmative defense based in 
part on the “unchanged discharge” (see 
discussion of final rule).

EPA has concluded that it would be 
inappropriate at this time to specify in 
the definitions and the general 
prohibition the precise conduct expected 
of industrial users. Instead, under the 
present regulations, undustrial users 
have considerable flexibility in 
determining how best to meet their 
compliance obligations (although, in 
EPA’s view, working with the POTW to 
determine the need for and develop 
adequate local limits is the preferred 
mechanism). Some flexibility is 
desirable because the type and level of 
effort necessary to ascertain the impact 
of an industrial user’s discharge

obviously will vary depending on the 
particular circumstances. However, EPA 
recognizes that it may be possible to 
identify specific mandatory duties that 
would be applicable to all industrial 
users to ensure that their discharges 
comply with the general prohibitions. 
Accordingly, the Agency will consider 
the imposition of additional affirmative 
duties on industrial users as one of 
several options the Agency will explore 
during its deliberations on ways to 
strengthen the pretreatment program 
and to implement the recommendations 
in the Report to Congress on the 
Discharge of Hazardous Wastes to 
Publicly Owned Treatment Works (EPA, 
February 1986) (“Domestic Sewage 
Study”). See also, Advance Notice of 
Proposed Rulemaking, 51 FR 30166 
(August 22,1986).

A few commenters argued that the 
definitions effectively shift liability to 
industrial users in lieu of requiring 
POTWs to adequately design, operate, 
and maintain their treatment works 
because they assume any pollutant is 
capable of causing pass through or 
interference. This, the commenters 
argued, would contravene Congress’ 
intent as expressed in the legislative 
history that “(i]n no event is it intended 
that pretreatment facilities be required 
for compatible wastes as a substitute for 
adequate municipal wraste treatment 
works.” S. Conf. Rep. No. 1236, 92d 
Cong., 2d Sess. 130. The comments 
received on this issue also reveal 
confusion about the respective 
responsibilities of industrial users and 
POTWs to treat “compatible” wastes, 
which requires further clarification.

EPA disagrees that the definitions 
conflict with Congressional intent. As 
stated in the discussion about causation, 
an industrial user will not be held liable 
for interference or pass through where a 
malfunction or improper operation by 
the POTW, rather than an industrial 
user’s discharge, solely causes the 
POTW’s noncompliance. Moreover, 
POTWs are under a continuing 
obligation to operate and maintain their 
treatment facilities properly. 40 CFR 
122.41(e). POTWs also remain ultimately 
accountable for any noncompliance with 
their permit limits, regardless of the 
cause. Where improper operation and 
maintenance cause noncompliance, the 
POTW must correct the operation or 
maintenance problem. The POTW also 
remains responsible for returning to 
compliance with its permit when 
discharges from its industrial users 
cause noncompliance, but may do so in 
a number of ways (e.g., developing local 
limits, taking an enforcement action 
against the industrial user, or adding

new treatment facilities). The definitions 
do not relieve the POTW of its proper 
operation and maintenence obligations 
or strict liability for permit 
noncompliance. (Note, however, that 
under the NPDES regulations, a POTW 
may be excused from liability if it can 
establish that its permit violation was 
caused by an excusable upset or 
bypass.)

The definitions also do not contravene 
Congressional intent regarding the 
POTW’s treatment of "compatible” 
waste. POTWs traditionally have been 
designed and built to treat domestic 
sewage and other similar biological 
waste. In enacting section 307(b), 
Congress took into account the fact that 
a POTW’s existing capacity to treat 
wastes compatible with its system could 
make pretreatment of those wastes by 
industrial users unnecessary to meet the 
levels of pollutant reduction required by 
the POTW’s permit. Thus, Congress 
sought to avoid costly, duplicative 
treatment by industrial users where the 
POTW could adequately treat the user’s 
waste. This does not mean, however, 
that POTWs are solely responsible for 
treating any and all biological waste 
discharged to their facilities by 
industrial users.

Comments, however, seem to have 
misinterpreted compatible wastes as 
being equivalent to conventional 
pollutants, and in effect, argue that 
whenever they discharge BOD and TSS, 
they are discharging compatible wastes 
and thus should not be required to 
pretreat their wastes. This clearly was 
not the Congressional intent. In the 
same legislative history cited by the 
commenters, Congress further explained 
that:

Pretreatment of biological waste that is 
compatible with the treatment provided by a 
publicly owned waste treatment plant 
(POTW) into which such waste is introduced 
m ay not be necessary . . . where the 
composition and proportion of such effluent 
is compatible with the municipal waste 
treatment system.

Conf. Rep. No. 1236, 92d Cong. 2d Sess. 
130 (1972). (emphasis added). Industrial 
waste can differ substantially in 
composition and amount from that 
contained in domestic sewage. Although 
wastes from both sources may be 
characterized and limited in terms of 
BOD and TSS (the “conventional” 
pollutant parameters limited in all 
POTW NPDES permits), these 
measurements only indicate general 
characteristics of the wastestream and 
do not describe all the pollutants 
present. The fact that POTW can treat 
the TSS in domestic sewage does not 
mean it can equally treat the same
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amount of TSS in waste discharged by, 
for example, and iron and steel plant 
which is likely to include toxic metals. 
Similarly, BOD may in some cases 
represent a wastestream that contains 
organic toxic pollutants.

Any pollutant, including conventional 
and biological pollutants, can be 
incompatible, if discharged in 
concentrations or flows that exceed the 
POTW’s capacity. A discharge of 
biological waste with concentrated 
levels of BOD (e.g., blood from a poultry 
processing plant) may be just as capable 
of causing interference by overwhelming 
the biological treatment process as 
certain inherently incompatible 
pollutants like toxic metals. These facts, 
together with the legislative history, 
indicate that “compatible” is a relative 
concept that must be determined on a 
case-by-case basis, considering such 
factors as the capacity of the treatment 
system and the composition and 
proportion of the biological waste 
discharged to the POTW from industrial 
users.

In a related vein, several commenters 
suggested that users should not be held 
liable for violating the general 
prohibition when the POTW has agreed 
to accept discharges that exceed its 
capacity. As noted in the discussion of 
the final rule, interference with 
treatment processes can be caused by 
hydraulic overloads, with the volume of 
wastewater entering the plant exceeding 
its capacity and flushing the wastewater 
through to receiving waters without 
adequate treatment. Consequently, 
controlling the volume of wastewater 
entering the plant so as not to exceed 
the POTW’s hydraulic capacity is often 
an important element in a PTOW’s 
effort to prevent interference. EPA 
agrees that when interference results 
from hydraulic overload, liability for 
causing the interference generally 
should be determined in the same way 
as for other discharges causing 
interference. Thus, an industrial user 
could assert an affirmative defense if it 
did not know or have reason to know 
that its discharge, alone or in 
combination with the discharges from 
other sources, would cause interference 
and could demonstrate that either it was 
in compliance with flow limits designed 
to prevent hydraulic overload or the 
volume of its discharge at the time of the 
POTW’s noncompliance was 
substantially the same as its discharge 
volume previously when the POTW was 
regularly in compliance with its NPDES 
permit and appropriate sludge use or 
disposal requirements.

B. Safe Harbor and Knowledge Criterion
Nearly all commenters addressed the 

safe harbor issue. Those who objected 
to a safe harbor noted many of the same 
problems identified above in the 
discussion of the final rule and objected 
in particular that a broad safe harbor 
would preclude enforcement even where 
the industrial user knew that its 
discharge would cause pass through or 
interference. Some commenters who 
supported EPA’s proposal to exclude the 
broad safe harbor nonetheless urged the 
Agency to consider good faith 
compliance with existing standards in 
enforcement decisions consistent with 
EPA’s statement that it supported the 
intent of the safe harbor. Many other 
commenters, however, argued that EPA 
should codify a safe harbor if the 
Agency in fact supported its intent, in 
part because EPA’s enforcement 
discretion was irrelevant in citizen suits. 
In addition, these commenters stated 
that a broad safe harbor was necessary 
to provide a definite standard of 
conduct and argued that compliance 
with existing limits should absolve 
industrial users of any further 
responsibility in much the same way as 
section 402(k) of the CWA protects 
direct dischargers who comply with 
their NPDES permits. Finally, in addition 
to the few commenters specifically 
advocating a knowledge criterion, 
several commenters urged adoption of a 
broad safe harbor as a way to 
incorporate a knowledge standard in the 
definitions, thereby protecting industrial 
users from liability where they do not 
have control over or knowledge about 
the conduct of the POTW or other 
industrial users.

As discussed above, EPA disagrees 
that a broad safe harbor is needed to 
give industrial users adequate notice 
about their pretreatment obligations. 
Congress neither required nor prohibited 
a safe harbor for indirect dischargers 
comparable to section 402(k). Section 
307 gives discretion to EPA to determine 
how best to fashion a regulatory 
program to achieve the goals of 
preventing pass through and 
interference. The general prohibitions in 
§ 403.5, augmented by today’s 
definitions of pass through and 
interference, are an important part of 
EPA’s program to implement the 
statutory pretreatment goals. Moreover, 
a broad safe harbor comparable to 
section 402(k) would greatly undermine 
the effectiveness of the general 
prohibitions against pass through and 
interference and thus would frustrate 
Congressional pretreatment goals. 
Accordingly, EPA has rejected it. 
However, EPA agrees that immunity

from liability is justified in certain 
limited circumstances and therefore has 
established the two affirmative defenses 
described in the discussion of the final 
rule.

The Agency continues to agree that 
good faith compliance with categorical 
standards and attempts to comply with 
the general prohibitions should be 
carefully considered in making 
enforcement decisions. EPA will 
consider these factors, as well as the 
industrial user’s knowledge, compliance 
history, cooperation with the POTW, 
efforts to mitigate any damage, and 
other relevant facts, in determining an 
appropriate enforcement response. EPA 
also anticipates that courts will consider 
such factors when exercising their 
discretion to fashion appropriate relief 
in enforcement actions brought under 
the citizen suit provision in section 505 
of the CWA.

C. Permit Violation and Sludge 
Impairment Criteria

None of the comments received by 
EPA raised major objections to using the 
permit violation or sludge contamination 
criteria in the definitions as thresholds 
for enforcement purposes. However, one 
commenter argued that water quality 
impacts and other impacts on POTW 
operations not reflected in NPDES 
permit limits should be considered when 
determining the need for local limits.
EPA agrees that different concepts of 
pass through and interference are 
needed to address different program 
purposes. (See the discussion in the 
preamble to the proposed rule about the 
differences between the use of the term 
pass through in developing categorical 
pretreatment standards and its use in 
the General Pretreatment Regulations,
50 FR 25529.) Also, EPA shares the 
commenter’s concern that local limits 
often are developed only to protect the 
POTW’s existing NPDES permit limits. 
Accordingly, as noted in the discussion 
of the final rule, EPA is evaluating 
whether a separate regulation is needed 
to require local limits in situations 
where the POTW is not violating its 
permit or applicable sludge 
requirements.

V. Executive Order 12291
Executive Order 12291 requires EPA 

and other agencies to perform regulatory 
analyses of major regulations. Major 
rules are those which impose a cost on 
the economy of $100 million or more 
annually or have certain other economic 
impacts. This regulation is not a major 
rule because it merely defines terms 
used in the Act and existing regulations 
and imposes no new requirements; thus,



1600 Federal Register / Vol. 52, No. 9 / W ednesday, January 14, 1987 / Rules and Regulations

it meets none of the criteria of a major 
rule as set forth in section 1(b) of the 
Executive Order. This rule was 
submitted to the Office of Management 
and Budget for review.

VI. Regulatory Flexibility Analysis
The Regulatory Flexibility Act, 5 

U.S.C. 601 et seq., requires EPA and 
other agencies to prepare an initial 
regulatory flexibility analysis for all 
proposed regulations that have a 
significant impact on a substantial 
number of small entities. No regulatory 
flexibility analysis is required, however, 
where the head of the Agency certifies 
that the rule will not have a significant 
economic impact on a substantial 
number of small entities. Based on the 
reasons discussed in the preceding 
paragraph, I hereby certify, pursuant to 
5 U.S.C. 605(b), that this regulation will 
not have a significant impact on a 
substantial number of small entities.

VII. Paperwork Reduction Act
In accordance with the Paperwork 

Reduction Act of 1980, 44 U.S.C. 3050/ et 
seq., EPA must submit a copy of any rule 
that contains a collection of information 
requirement to the Director of the Office 
of Management and Budget for review 
and approval. This proposed regulation 
contains no additional information 
collection requirements, and therefore 
the Paperwork Reduction Act is not 
applicable.
List of Subjects in 40 CFR Part 403

Confidential business information, 
Reporting and recordkeeping 
requirements, Waste treatment and 
disposal, Water pollution control.

Dated: January 6,1987.
Lee M. Thomas,
Administrator.

PART 403— GENERAL  
PRETREATMENT REGULATIONS FOR 
EXISTING AND NEW SOURCES

For the reasons set out in the 
preamble, 40 CFR Part 403 is amended 
as follows:

1. The authority citation for Part 403 
continues to read as follows:

Authority: Sec. 54(c)(2) of the Clean Water 
Act of 1977 (Pub. L. 95-217), Secs.
204(b)(1)(C), 208(b)(2)(C)(iii), 301(b)(l)(A)(ii), 
301(b)(2)(A)(ii), 301(b)(2)(C), 301(h)(5),
301(i)(2), 304(e), 304(g), 307, 308, 309, 402(b),
405 and 501(a) of the Federal Water Pollution

Control Act (Pub. L. 92-500), as amended by 
the Clean Water Act of 1977.

2. Section 403.3 is amended by 
revising the introductory text and 
paragraphs (i) and (n) to read as follows:

§ 403.3 Definitions.
For purposes of this part:

* ★  ★  ★
(i) The term "Interference” means a 

Discharge which, alone or in conjunction 
with a discharge or discharges from 
other sources, both:

(1) Inhibits or disrupts the POTW, its 
treatment processes or operations, or its 
sludge processes, use or disposal; and

(2) Therefore is a cause of a violation 
of any requirement of the POTW's 
NPDES permit (including an increase in 
the magnitude or duration of a violation) 
or of the prevention of sewage sludge 
use or disposal in compliance with the 
following statutory provisions and 
regulations or permits issued thereunder 
(or more stringent State or local 
regulations): Section 405 of the Clean 
Water Act, the Solid Waste Disposal 
Act (SWDA) (including Title II, more 
commonly referred to as the Resource 
Conservation and Recovery Act 
(RCRA), and including State regulations 
contained in any State sludge 
management plan prepared pursuant to 
Subtitle D of the SWDA), the Clean Air 
Act, the Toxic Substances Control Act, 
and the Marine Protection, Research and 
Sanctuaries Act.
★  * * * ★

(n) The term "Pass Through" means a 
Discharge which exits the POTW into 
waters of the United States in quantities 
or concentrations which, alone or in 
conjunction with a discharge or 
discharges from other sources, is a 
cause of a violation of any requirement 
of the POTW’s NPDES permit (including 
an increase in the magnitude or duration 
of a violation).
*  ★  ★  ★  ★

3. Section 403.5 is amended by 
revising paragraph (a) and redesignating 
it as paragraph (a)(1), by adding a new 
paragraph (a)(2), and by revising 
paragraph (c)(1) to read as follows:

§ 403.5 National pretreatment standards: 
prohibited discharges.

(a)(1) G eneral prohibitions. A User 
may not introduce into a POTW any 
pollutant(s) which cause Pass Through 
or Interference. These general

prohibitions and the specific 
prohibitions in paragraph (b) of this 
section apply to each User introducing 
pollutants into a POTW whether or not 
the User is subject to other National 
Pretreatment Standards or any national, 
State, or local Pretreatment 
Requirements.

(2) A ffirm ative D efenses. A User shall 
have an affirmative defense in any 
action brought against it alleging a 
violation of the general prohibitions 
established in paragraph (a)(1) of this 
section and the specific prohibitions in 
paragraphs (b)(3), (4) and (5) of this 
section where the Users can 
demonstrate that:

(i) It did not know or have reason to 
know that its Discharge, alone or in 
conjunction with a discharge or 
discharges from other sources, would 
cause Pass Through or Interference; and

(ii) (A) A local limit designed to 
prevent Pass Through and/or 
Interference, as the case may be, was 
developed in accordance with 
paragraph (c) of this section for each 
pollutant in the User’s Discharge that 
caused Pass Through or Interference, 
and the User was in compliance with 
each such local limit directly prior to 
and during the Pass Through or 
Interference; or

(B) If a local limit designed to prevent 
Pass Through and/or Interference, as 
the case may be, has not been 
developed in accordance with 
paragraph (c) of this section for the 
pollutant(s) that caused the Pass 
Through or Interference, the User’s 
Discharge directly prior to and during 
the Pass Through or Interference did not 
change substantially in nature or 
constituents from the User’s prior 
discharge activity when the POTW was 
regularly in compliance with the 
POTW’s NPDES permit requirements 
and, in the case of Interference, 
applicable requirements for sewage 
sludge use or disposal.
★  ★  ★  *  ★

(c) When sp ecific  lim its must be 
developed  by POTW. (1) Each POTW 
developing a POTW Pretreatment 
Program pursuant to § 403.8 shall 
develop and enforce specific limits to 
implement the prohibitions listed in 
paragraphs (a)(1) and (b) of this section.
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