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comparative hearing process would be 
insufficient to achieve the goal of 
expediting DEMS service to the public, 
and would be far more costly.

Appendix B
Parts 1 and 21 of Chapter 1 of Title 47 

of the Code of Federal Regulations are 
amended as follows:

PART 1— PRACTICE AND PROCEDURE

Subpart E— Complaints, Applications 
Tariffs and Reports involving Common 
Carriers

1. The authority citation for Part 1 
continues to read as follows:

Authority: Secs. 4, 303, 309,48 Stat. 1066, 
1082, as amended; 96 Slat. 1087; 47 U.S.C. 4, 
303,309; Implement, 5 U.S.C. 552, unless 
otherwise noted.

2. In Part 1, § 1.821 is amended by 
adding paragraph (d), as follows:

§1.821 Scope.
★  * * # *

(d) Digital Electronic Message Service.
3. In Part 1, a new § 1.825 is added to 

read as follows:

§ 1.825 Random selection procedures for 
Digital Electronic Message Service

(a) If there are mutually exclusive 
applications for an initial permit or 
license for a digital termination system, 
the Commission may use the random 
selection process to select the permittee 
or licensee. Each such random selection 
shall be conducted under the direction 
of the Office of Managing Director in 
conjunction with the Office of the 
Secretary. The random selection shall 
rank order the applications. No 
preferences shall be awarded to 
participants. Following the random 
selection, the Commission shall 
announce the rank order of the 
applications to determine whether the 
first ranked tentative selectee is 
qualified to receive the permit or 
license. If the Commission determines 
that the tentative selectee is qualified, it 
shall grant the application. The 
Commission shall then determine which 
of the alternate applications, in rank 
order, can also be granted and whether 
those alternate tentative selectees are 
qualified to receive the permit or 
license. If the Commission determines 
that the alternate tentative selectees are 
qualified, it shall grant the applications.

(b) Petitions to deny applications for 
digital termination system 
authorizations, and responsive 
pleadings, shall be tiled prior to 
conducting the random selection, 
pursuant to the requirements of § 21.30. 
Following the random selection,

petitions against tentative selectees’ 
applications shall be resolved by the 
Commission.

PART 21— DOMESTIC PUBLIC FIXED 
RADIO SERVICES

Subpart B— Applications and Licenses

4. The authority citation for Part 21 
continues to read as follows:

Authority: Secs. 4 ,303,309,48 Stat. 1066, as 
amended; 1082; 96 Stat. 1087; 47 U.S.C. §§ 154, 
303, 309, unless otherwise noted.

5. In Part 21, § 21.23 is amended by 
revising paragraphs (a) and (b) to read 
as follows:

§ 21.23 Amendment of applications.
(a) Any pending application may be 

amended as a matter of right if the 
application has not been designated for 
hearing or for comparative evaluation 
pursuant to § 21.35, provided, however, 
that the amendments shall comply with 
the provisions of § 21.29 as appropriate. 
An MMDS application tentatively 
selected by the random selection 
process may be amended as a matter of 
right up to 14 days after the date of the 
public notice announcing the tentative 
selection, provided, however, that the 
amendments shall comply with the 
provisions of § 21.29 as appropriate.

(b) The Commission or the presiding 
officer may grant requests to amend an 
application designated for hearing or for 
comparative evaluation, or tentatively 
selected by the random selection 
process, only if a written petition 
demonstrating good cause is submitted 
and properly served upon the parties of 
record, except that MMDS applications 
tentatively selected in a random 
selection process may be amended as a 
matter of right under paragraph (a) of 
this section.
* *'' x • * ♦ *

6. In § 21.30, paragraph (a)(4) is 
revised to read as follows:

§ 21.30 Opposition to applications.

(a) * * *
(4) be filed within thirty (30) days 

after the date of public notice 
announcing the acceptance for tiling of 
any such application or major 
amendment thereto, or identifying the 
tentative selectee of a random selection 
proceeding in the Multichannel 
Multipoint Distribution Service (unless 
the Commission otherwise extends the 
tiling deadline); and 
* * * * *

7. Section 21.33 is amended by 
redesignating paragraph (b) as new 
paragraph (c), and by adding a new 
paragraph (b) to read as follows:

§ 21.33 Grants by random selection. 
* * * * *

(b) If an application for an initial 
permit or license for a digital 
termination system in the Digital 
Electronic Message Service is mutually 
exclusive with another such application, 
the applications may be included in the 
random selection process set forth in 
Part I, § § 1.821 et seq. Renewal 
applications shall not be included in a 
random selection process. If an identity 
of extended network applicants have 
mutually exclusive applications in more 
than one service area, these applications 
may be consolidated for the purpose of 
conducting one random selection 
procedure to select one permittee or 
licensee for all of the service areas 
involved.
* * * * *

[FR Doc. 85-25884 Filed 10-31-85; 8:45 ami
BILUNG CODE 6712-01-1«

DEPARTMENT OF TRANSPORTATION 

Office of the Secretary 

49 CFR Part 1

[O S T Docket No. 1; Arndt 1-204]

Organization and Delegation of 
Powers and Duties; Federal Highway 
Administration; Drinking Age and 
Speed Limit

Correction
In FR Doc. 85-25196, beginning on 

page 43165 in the issue of Thursday, 
October 24,1985, make the following 
correction:

On page 43168, first column, 
amendatory instruction 2 should have 
appeared on page 43165, third column, 
above the section heading for § 1.48.
BILLING CODE 1505-01-M

DEPARTMENT OF TH E INTERIOR 

Fish and Wildlife Service 

50 CFR Part 17

Endangered and Threatened Wildlife 
and Plants; Listing Hoffmannseggia 
Teneila as an Endangered Species

a g e n c y : Fish and Wildlife Service, 
Interior,
a c t i o n :  Final rule. _ _ _ _ _ _

SUMMARY: The Service determines a 
plant, Hoffmannseggia teneila (slender 
rush-pea), to be an endangered species 
under the authority contained in the 
Endangered Species Act of 1973 (Act),
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as amended. Historically, this plant has 
been reported from three localities in 
Nueces and Kleberg Counties, Texas. 
Currently, only two populations are 
known to exist in Nueces County. The 
species is threatened by destruction of 
the Blackland Prairie and by 
encroachment of exotic plants into the 
native prairie. Hoffmannseggia tenella 
is vulnerable due to a low number of 
known populations and its restricted 
distribution. This action implements the 
protection provided by the Act. 
d a te s : The effective date of this rule is 
December 2,1985.
a d d r e s s e s :  The complete hie for this 
rule is available for public inspection, by 
appointment, during normal business 
hours, at the Service’s Regional Office of 
Endangered Species, 509 Gold Avenue 
SW., Room 4000, Albuquerque, New 
Mexico 87108.
FOR FURTHER INFORMATION CONTACT: 
Charles McDonald, Botanist, Region 2, 
Office of Endangered Species, P.O. Box 
1306, Albuquerque, New Mexico 87103 
(505/766-3972 or FTS 474-3972). 
SUPPLEMENTARY INFORMATION:

Background
Historically, this plant has been 

known from two Texas counties. It was 
first collected by Mrs. FJL Clements 
between Robstown and Alice, Nueces 
County, Texas on November 22,1931.
B.C. Tharp and L.O. Williams 
subsequently described the plant as 
Hoffmannseggia tenella (Williams,
1936). Another collection was made in 
1964 from the King Ranch in Kleberg 
County. Until April 1985, the only other 
known records were collections from 
Nueces County by Mary Johnson in 1976 
and Geyata Ajilvsgi in 1962. A held 
survey in 1982 located one population 
containing three individual plants. This 
population was found in Nueces County 
near Petronila Creek and State Highway 
70 in an eroded area and along the 
highway in a gravel dump. Two plants in 
the population were on private property, 
and one plant was on adjacent State 
Highway right-of-way (Ajilvsgi, Texas 
A&M University, pers. comm., 1984). In 
April 1985, Ms. Jackie Poole located 
approximately 25 plants at this site, and 
approximately 10,000 plants at a new 
locality, in a rural cemetery in southern 
Nueces County (Jackie Poole, Texas 
Natural Heritage Program, pers. comm., 
1985).

Hoffmannseggia tenella is a perennial 
ln the pea family (Fabaceae) with stems 
8 to 15 centimeters (3-6 inches) tall 
terminating in 3 to 5 flowered 
Inflorescences without glands. The 
¡flowers are orange and approximately 5 
millimeters (.2 inch) long with 10

stamens. The leaves are bipinnately 
compound; petioles are up to 13 
centimeters (5 inches) long, leaflets are 
oblong, 2 to 4 millimeters (04)8-0.16 
inches) in length and 1 to 2 millimeters 
(.O4-.08 inches) broad in 5 or 6 pairs on 
each of 3 to 7 pinnae. The legumes are 
12 to 15 millimeters (0.5 inches) long, 4 to 
6 millimeters (Q.2-0.3 inches) broad, and 
contain 2 to 4 seeds. Flowering usually 
occurs from early March to June, then 
sporadically thereafter depending on 
rainfall

The two known populations of 
Hoffmannseggia tenella occur in the 
Blackland Prairie area of the Gulf 
Coastal Prairie. At the larger population, 
plants occur intermixed with native 
buffalo grass {JBuchloe dactyloides) and 
Texas speargrass {Stipa leucotricha) 
(Poole, pers. comnu, 1985). At the 
smaller population, plants occur in 
barren hard clay soil of creek hanks 
where King Ranch bluestem 
[Bothriochloa ischaemum var. 
songarica] and Bermuda grass (Cynodon 
dactylon) are absent (Mahler, 1982). 
These latter grasses have been 
introduced for roadside management 
and range improvement and have 
replaced much of the native vegetation 
of the region. Based on the two known 
populations it appears Hoffmannseggia 
tenella is a component of slightly to 
highly disturbed prairie and can persist 
until crowded out by competition from 
other encroaching species. The 
population biology and ecology of this 
species, however, are relatively 
unknown and additional studies will be 
needed when management plans are 
developed.

Federal action involving this species 
began with Section 12 of the Endangered 
Species Act of 1973, which directed the 
Secretary of the Smithsonian Institution 
to prepare a report on those plants 
considered to be endangered, 
threatened, or éxtinct. This report, 
designated as House Document No. 94- 
51, was presented to Congress on 
January 9,1975. On July 1,1975, the 
Service published a notice in the Federal 
Register (40 FR 27823) of its acceptance 
of the report of the Smithsonian 
Institution as a petition within the 
context of section 4(c)(2), now section 
4(b)(3)(A), of the Act and of its intention 
thereby to review the status of those 
plants. On June 18,1976, the Service 
published a proposed rule in the Federal 
Register (41 FR 24523) to determine 
approximately 1,700 vascular plant 
species to be endangered species 
pursuant to Section 4 of the Act. 
Hoffmannseggia tenella was included in 
the Smithsonian petition and the 1976 
proposal.

The Endangered Species Act 
Amendments of 1978 required that all 
proposals over 2 years old be 
withdrawn. A 1-year grace period was 
given to proposals already over 2 years 
old. In the December 10,1979, Federal 
Register (44 FR 70796), the Service 
published a notice withdrawing that 
portion of the June 16,1976, proposal 
that had not been made final, along with 
four other proposals that had expired. A 
revised list of plants under review for 
listing as endangered or threatened 
species was published in die December 
15,1980, Federal Register (45 FR 82480J, 
and it included Hoffmannseggia tenella 
as a category 1 species. Category 1 
comprises taxa for which the Service 
presently has sufficient biological 
information to support the 
appropriateness of their being listed as 
endangered or threatened species.

The Endangered Species Act 
Amendments of 1982 required that all 
petitions pending as of October 13,1982, 
be treated as having been newly 
submitted on that date. The species 
listed in the December 15,1980, notice of 
review were considered to be petitioned, 
and the deadline for a finding on those 
species, inlcuding Hoffmannseggia 
tenella, was October 13,1983. On 
October 13,1983, and again on October 
12,1984, the petition finding was made 
that listing Hoffmannseggia tenella was 
warranted but precluded by other 
pending listing actions, in accordance 
with section 4(b)(3)(B) (iii) of the Act. 
Such a finding requires a recycling of the 
petition, pursuant to section 4(b)(3)(C)(i) 
of the Act. A proposed rule published 
November 21,1984 (49 FR 45884), 
constituted the next required finding 
that the petitioned action was 
warranted in accordance with section 
4(b)(3) (B)(ii) of the A c t

A status report compiled by Dr. W.F. 
Mahler in 1982 and investigations 
carried out by Service botanists and Ms. 
Jackie Poole of the Texas Natural 
Heritage Program have provided new 
biological data that are included in this 
final rule. These new data include 
recent documentation of the species’ 
limited distribution and threats to the 
species.

Summary of Comments and 
Recommendations

In the November 21,1984, proposed 
rule (49 FR 45884) and associated 
notifications, all interested parties were 
requested to submit factual reports or 
information that might contribute to the 
development of a final rule. Appropriate 
State agencies, county governments, 
Federal agencies, scientific 
organizations, and other interested
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parties were contacted and requested to 
comment. A newspaper notice was 
published in the Corpus Christi Caller 
Times oh Wednesday, December 12, 
1984, which invited general public 
comment. Seven comments were 
received and are discussed below. No 
public hearing was requested or held.

The International Union for 
Conservation of Nature and Natural 
Resources (IUCN) noted that the correct 
spelling of the plant’s generic name is 
Hoffmannseggia rather than 
Hoffmanseggia as it appeared in the 
proposed rule. The spelling has been 
corrected in the final rule. The IUCN 
also supported the proposal. The Soil 
Conservation Service stated that if the 
plant is a pioneer species, as the Service 
suggests in the proposed rule, then 
disking, rototilling, or prescribed burning 
near the known population might result 
in the germination of dormant seeds.
The Service agrees that this may be a 
useful management technique and it will 
be considered along with other 
alternatives in the recovery of this 
species. Mr. Harold E. Beaty, leader of 
the Texas Plant Recovery Team, 
commented that Dr. W.F. Mahler, Ms. 
Geyata Ajilvsgi, and others are very 
knowledgeable about this plant and that 
their observations substantiate the need 
for listing the species. Dr. Duane Isley of 
Iowa State University suggested that 
other regional herbaria in Texas be 
checked for specimens and that, as only 
one population is presently known, it 
would appear that the species warrants 
listing. The Service responds that 
regional herbaria were checked by Dr. 
William Mahler as part of the status 
report. Other information was solicited 
from Texas botanists resulting in a 
response from Dr. George G. Williges of 
Texas A&I University, who reported one 
specimen from near Bishop, Texas. The 
National Park Service stated that the 
species does not occyr on its lands and 
it therefore had no specific 
recommendations regarding the 
proposed listing. Letters received from 
James W. Kessler and Ms. Geyata 
Ajilvsgi supplied no new substantive 
information about the species and made 
no specific comments on the proposal.
Summary of Factors Affecting the 
Species

After a thorough review and 
consideration of all information 
available, the Service has determined 
that Hoffmannseggia tenella should be 
classified as an endangered species. 
Procedures found at section 4(a)(1) of 
the Endangered Species Act (16 U.S.C. 
1531 etseq.) and regulations 
promulgated to implement the listing 
provisions of the Act (50 CFR Part 424)

were followed. A species may be 
determined to be an endangered or 
threatened species due to one or more of 
the five factors described in section 
4(a)(1). These factors and their 
application to Hoffmannseggia tenella 
Tharp and L.O. Williams (slender rush- 
pea) are as follows:

A. The present or threatened 
destruction, modification, or curtailment 
o f its habitat or range. The most serious 
threat to the continued existence of 
Hoffmannseggia tenella is habitat 
alteration. The Petronila Creek 
population in Nueces County was found 
growing in an eroded area, which 
indicates these plants do better in the 
absence of competition (Ajilvsgi, pers. 
comm., 1984). At the cemetery site, the 
plant occurs in association with buffalo 
grass and Texas speargrass (Poole, pers, 
comm., 1985). Buffalo grass is a grass 
that increases or invades after 
disturbance of the climax dominant, 
little bluestem (Schizachyrium  
scoparium) on the Blackland prairies 
(Gould, 1975). Hoffmannseggia tenella 
may be more successful in disturbed 
situations. Disturbed and native 
grassland habitat suitable for 
Hoffmannseggia tenella in the Texas 
Gulf Coastal Prairie has been severely 
limited because nonnative, introduced 
grasses, such as King Ranch bluestem 
and Bermuda grass, have been 
extensively used for range improvement 
and have escaped into uncultivated 
areas. As a result, native grasses and 
forbs are being eliminated.
Management, through seeding with King 
Ranch bluestem and Bermuda grass, has 
reduced available habitat along public 
roads and highways. These practices, 
along with grazing and cultivation, have 
destroyed the natural system of the 
Texas Gulf Coastal Prairie that formerly 
provided more widespread habitat for 
Hoffmannseggia tenella. With only two 
known populations in Nueces Comity, 
this species is extremely vulnerable, and 
may be subject to complete elimination 
if there is modification of its remaining 
habitat.

B. Overutilization o f commercial, 
recreational, scientific, or educational 
purposes. Commercial trade in this plant 
is not known to exist; however, because 
of its restricted range, collecting and 
vandalism pose a threat to the survival 
of this species. The existing populations 
are not located on Federal lands and 
therefore would not be protected from 
taking by the Endangered Species Act. 
Excessive recreational and scientific use 
is not known nor anticipated to occur.

C. Disease or predation. No threats 
are known.

D. The inadequacy o f existing 
regulatory mechanisms. Currently, 
Hoffmannseggia tenella is not protected 
by either Federal or State laws.

E. Other natural or manmade factors 
affecting its continued existence. The 
specific habitat requirements of 
Hoffmannseggia tenella, and the limited 
distribution and small number of 
populations, make the existence of this 
species especially precarious in the 
event of any activity that results in the 
loss of a significant number of 
individuals.

The Service has carefully assessed the 
best scientific and commercial 
information available regarding the past, 
present, and future threats faced by this 
species in determining to make this rule 
final. Based on this evaluation, the 
preferred action is to list 
Hoffmannseggia tenella as endangered 
without critical habitat. Endangered 
status seems appropriate because there 
are only two known populations of this 
species, and the native grass habitat 
necessary to this plant is rapidly 
decreasing because of agricultural 
development, grazing, and the 
introduction of King Ranch bluestem 
and Bermuda grass. The reasons for not 
designating critical habitat are 
discussed below.

Critical Habitat
Section 4(a)(3) of the Act, as amended, 

requires that to the maximum extent 
prudent and determinable, the Secretary 
designate critical habitat at the time a 
species is determined to be endangered . 
or threatened. The Service finds that 
designation of critical habitat is not 
prudent for this species at this time due 
to its restricted geographical distribution 
and easy accessibility. The Act does not 
protect endangered plants from taking 
or vandalism on lands that are not under 
Federal jurisdiction. This would result in 
an especially severe problem for 
Hoffmannseggia tenella, whose habitat 
is easily accessible. Listing of a species, 
with attendant publicity, highlights its 
rarity and attractiveness to collectors. 
Determining critical habitat for this 
species would make it more vulnerable 
to taking by collectors and by 
vandalism. Therefore, it would not be 
prudent to determine critical habitat for 
Hoffmannseggia tenella at this time.

Available Conservation Measures
Conservation measures provided to 

species listed as endangered or 
threatened under the Endangered 
Species Act include recognition, 
recovery actions, requirements for 
Federal protection, and prohibitions 
against certain practices. Recognition



Federal Register (  Vol. 50, No. 212 /  Friday, November 1, 1985 /  Rules and Regulations 45617

through listing encourages and results in 
conservation actions by Federal, State, 
and private agencies, groups, and 
individuals. The Endangered Species 
Act provides for possible land 
acquisition and cooperation with the 
States and requires that recovery 
actions be carried out for all listed 
species. Such actions are initiated by the 
Service following listing. The protection 
required of Federal agencies and the 
prohibitions against taking are 
discussed, in part, below.

Section 7(a) of the Act, as amended, 
requires Federal agencies to evaluate 
their actions with respect to any species 
that is proposed or listed as endangered 
or threatened and with respect to its 
critical habitat, if  any is being 
designated. Regulations implementing 
this interagency cooperation provision 
of the A ct are codified at 50 CFR Part 
402, and are now under revision (see 
proposal at 48 FR 29990; June 29,1983). 
Section 7(a)(2) requires Federal agencies 
to ensure that activities they authorize, 
fund, or carry out are not likely to 
jeopardize the continued existence of a 
listed species or to destroy or adversely 
modify its critical habitat. If a Federal 
action may affect a listed species or its 
critical habitat, the responsible Federal 
agency must enter into formal 
consultation with the Service. However, 
Hoffmannseggia tenella is not known to 
occur on Federal lands, and there are no 
known Federal actions that may affect 
this species.

The Act and its implementing 
regulations found at 50 CFR 17.61,17.62, 
and 17.63 set forth a series of general 

I trade prohibitions and exceptions that 
; apply to all endangered plant species. 
With respect to Hoffmannseggia tenella, 
all trade prohibitions of section 9(a)(2) 
of the Act, implemented by 50 CFR 
17.61, apply. These prohibitions, in part, 
make it illegal for any person subject to 
the jurisdiction of the United States to 
import or export, transport in interstate 
or foreign commerce in the course of a 
commercial activity, or sell or offer for 
sale this species in interstate or foreign 
commerce. Certain exceptions can apply

to agents of the Service and State 
conservation agencies. The Act and 50 
CFR 17.62 and 17.63 also provide for the 
issuance of permits to carry out 
otherwise prohibited activities involving 
endangered species under certain 
circumstances. It is anticipated that few 
trade permits would ever be sought or 
issued since the species is not common 
in cultivation or in the wild.

Section 9(a)(2)(B) of the Act, as 
amended in 1982, prohibits the removal 
and reduction to possession of 
endangered plant species from areas 
under Federal jurisdiction. The 
prohibition now applies to 
Hoffmannseggia tenella. Permits for 
exceptions to this prohibition are 
available through regulations published 
September 30,1985 (50 FR 39681), to be 
codified at 50 CFR 17.62. At present, no 
populations of Hoffmannseggia tenella 
are known to exist on Federal land. It is 
expected that few collecting permits for 
this species will ever be requested. 
Requests for copies of the regulations on 
plants and inquiries regarding them may 
be addressed to the Federal Wildlife 
Permit Office, RM. 600-Broyhill Bldg., 
U.S. Fish and Wildlife Service, 
Washington, DC 20240 (703/235-1903).

National Environmental Policy Act
The Fish and Wildlife Service has 

determined that an Environmental 
Assessment, as defined under the 
authority of the National Environmental 
Policy Act of 1969, need not be prepared 
in connection with regulations adopted 
pursuant to section 4(a) of the 
Endangered Species Act of 1973, as 
amended. A notice outlining the 
Service’s reasons for this determination 
was published in the Federal Register on 
October 25,1983 (48 FR 49244).
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List of Subjects in 50 CFR Part 17
Endangered and threatened wildlife, 

Fish, Marine mammals, Plants 
(agriculture).
Regulation Promulgation

PART 1 7 -AMENDED

Accordingly, Part 17, Subchapter B of 
Chapter I, Title 50 of the Code of Federal 
Regulations, is amended as set forth 
below:

1. The authority citation for Part 17 
continues to read as follows:

Authority: Pub. L. 93-205,87 Stat. 884; Pub. 
L. 94-359, 90 Stat. 911; Pub. L. 95-632, 92 Stat. 
3751; Pub. L. 96-159, 93 Stat. 1225; Pub. L  97- 
304, 96 S ta t 1411 (16 U.S.C. 1531 et seq.}.

2. Amend § 17.12(h) by adding the 
following, in alphabetical order under 
the family Fabaceae, to the List of 
Endangered and Threatened Plants:

§ 17.12 Endangered and threatened 
plants.
★  * ★ . * *

(h) * * *
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Species
Special

rulesScientific name
Historic range Status When listed 

Common name hab,tat

Fabaceae— Pea family; * * * * *
Hoffmannseggia tenella........................ .......Slender rush-pea.................................................;... U.S.A. (T X ).......

Dated; October 8,1985.
P. Daniel Smith,
Acting Deputy Assistant Secretary for Fish 
and Wildlife and Parks.
[FR Doc. 85-26130 Filed 10-31-85; 8:45 am] 
BILLING CODE 4310-55-M

50 CFR Part 17

Endangered and Threatened Wildlife 
and Plants; Determination of 
Endangered Status for Cereus 
Eriophorus var. Fragrans (Fragrant 
Prickly-Apple)

a g e n c y ; Fish and Wildlife Service, 
Interior.
a c t i o n : Final rule.

s u m m a r y : The Service determines the 
fragrant prickly-apple [Cereus 
eriophorus var. fragrans (Small) L. 
Benson) to be an endangered species 
under provisions of the Endangered 
Species Act of 1973, as amended (Act). 
Critical habitat has not been designated 
for this species. This cactus occurs only 
within a limited area of St. Lucie 
County, Florida, where it is subject to 
threats from habitat destruction and 
potential collecting for horticultural 
purposes. This final rule provides the 
fragrant prickly-apple with the 
protection of the Act.
DATES: The effective date of this rule is 
December 2,1985.
ADDRESSES: The complete file for this 
rule is available for inspection, by 
appointment, during normal business 
hours at the Endangered Species Field 
Station, U.S. Fish and Wildlife Service, 
2747 Art Museum Drive, Jacksonville, 
Florida 32207.
FOR FURTHER INFORMATION CONTACT: 
Dr. Michael M. Bentzien (904/791-2580 
or FTS 946-2580); see ADDRESSES 
section above.
SUPPLEMENTARY INFORMATION: 

Background
Cereus eriophorus var. fragrans 

(fragrant prickly-apple) is a columnar 
species of the cactus family, Cactaceae, 
which is now only known from St. Lucie 
County, Florida (Austin, 1984). It has 
cane-like stems which measure 1-5 
meters (3-16 feet) long, and sprawl over 
surrounding vegetation as they become 
larger. The cylindrical succulent stems 
measure 2.5-5 centimeters (1—2 inches)

imdiameter and have numerous spines. 
The nocturnal flowers are scented, 
white or pink in color, and 7.5-10 
centimeters (3-4 inches) in diameter.

The orange-red fruits measure 5-6 
centimeters (2 inches) long. This cactus 
is endemic to the east coast of Florida 
and occurs in coastal hammock 
vegetation types. These native 
vegetation types have largely 
disappeared from coastal Florida due to 
increasing urbanization which has taken 
place in recent years.

The fragrant prickly-apple was 
collected first by John K. Small in 1917 
on sand dunes south of Ft. Pierce, St. 
Lucie County, Florida, and was 
described as Harrisia fragrans. 
Subsequently, the cactus has been 
reported from a number of additional 
Localities along the Florida east coast, 
but as Austin (1984) points out, this is 
the result of confusion in the botanical 
literature between Cereus eriophorus 
var. fragrans and Cereus gracilis.
Benson (1982) describes the distribution 
of Cereus eriophorus var. fragrans as 
the Florida Atlantic coast and two sites 
in Monroe County, Florida. Florida 
botanists recently searched the two 
Monroe County sites, but no Cereus 
eriophorus was located, and it is 
speculated that earlier accounts of 
Cereus eriophorus at these sites may 
have been due to misidentification of 
Cereus gracilis. Based on recent field 
work by Florida botanists, the only 
population of Cereus eriophorus known 
to exist today is the St. Lucie County 
population. Cereus eriophorus var. 
fragrans is only positively known 
historically from two populations, the 
one near Port St. Lucie, St. Lucie County, 
and a now extirpated population near 
Malabar, Brevard County, Florida.

Section 12 of the Endangered Species 
Act of 1973 directed the Secretary of the 
Smithsonian Institution to prepare a 
report on those plants considered to be 
endangered, threatened, or extinct. This 
report, designated as House Document 
No. 94-51, was presented to Congress on 
January 9,1975. On July 1,1975, the 
Service published a notice in the Federal 
Register (40 FR 27823) of its acceptance 
of the report of the Smithsonian 
Institution as a petition within the 
context of section 4(c)(2) of the Act 
(petition acceptance is now governed by 
section 4(b)(3) of the Act), and of its 
intention thereby to review the status of
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the plant taxa named within. On June 16, 
1976, the Service published a proposed 
rule in the Federal Register (41 FR 24523) 
to determine approximately 1,700 
vascular plant taxa to be endangered 
species pursuant to section 4 of the Act. 
The list of 1,700 plant taxa was 
assembled on the basis of comments 
and data received by the Smithsonian 
Institution and the Service in response 
to House Document No. 94-51 and the 
July 1,1975, Federal Register 
publication. Cereus eriophorus var. 
fragrans was included in the 
Smithsonian Institution’s report, the 
1975 notice of review, and the 1976 
proposal. General comments on the 1976 
proposal were summarized in an April 
26,1978, Federal Register publication, 
which also determined 13 plant species 
to be endangered or threatened species 
(43 FR 17909).

The Endangered Species Act 
Amendments of 1978 required that all 
proposals over two years old be 
withdrawn. A one-year grace period 
was given to proposals already over two 
years old. On December 10,1979, the 
Service published a notice withdrawing 
the June 16,1976, proposal along with 
four other proposals that had expired.

The July 1,1975, notice of review was 
replaced on December 15,1980, by the 
Service’s publication in the Federal 
Register (45 FR 82480) of a new notice of 
review for plants which included Cereus 
eriophorus var. fragrans. No comments 
on this taxon have been received in 
response to the 1980 plant notice.

On February 15.1983, the Service 
published a notice in the Federal 
Register (48 FR 6752) of its prior petition 
finding that sufficient information 
existed to show that the listing of this 
taxon may be warranted, in accord with 
section 4(b)(3)(A) of the Act as amended 
in 1982. On October 13,1983, and 
October 12,1984, petition findings were 
made that listing Cereus eriophorus var. 
fragrans was warranted but precluded 
by other listing actions, in accordance 
with section 4(b) (3)(B)(iii) of the Act. 
Such a finding requires recycling of the 
petition, pursuant to section 4(b)(3)(C)(i) 
of the Act. In the Federal Register of 
March 6,1985 (50 FR 9089), the Service 
published a proposal to list Cereus 
eriophorus var. fragrans as an 
endangered species. Publication of the 
proposal constituted the finding,
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required by October 13,1985, that the 
petitioned action was warranted.

In August 1984, personnel from the 
Service’s Vero Beach Office conducted a 
survey of the then known sites for this 
species. The field notes of Dr. Daniel 
Austin o| Florida Atlantic University 
were used to compare the distribution 
as of 1980 with the present distribution 
(also see Austin et a l, 1980). Plants were 
observed at two of the three sites 
reported by Austin; and additional 
locality was also discovered. All three 
localities were within approximately 300 
meters of one another, and probably 
constitute one biological population.
Only 14 plants were located.

The area where the three groups of 
cactus were found in a high sandy ridge 
approximately 5 hectares (13 acres) in 
area. All plants are on private land, 
although in proximity to lands owned by 
the Florida Department of Natural 
Resources. There are no roads into the 
area and thus access is somewhat 
limited; however there is a evidence that 
off-road vehicles use the area.
Summary of Comments and 
Recommendations

In the March 6,1985, proposed rule (50 
FR 9089) and associated notifications, 
all interested parties were requested to 
submit factual reports or information 
that might contribute to the development 
of final rule. Appropriate State agencies, 
county governments, Federal agencies, 
scientific organizations, and other 
interested parties were contacted and 
requested to comment. A newspaper 
notice was published in the Fort Pierce, 
Florida, News Tribune on March 23,
1985. Six comments were received and 
are discussed below.

The listing proposal was supported by 
three official comments: the Florida 
Department of Agriculture and 
Consumer Services, the Florida Game 
and Fresh Water Fish Commission, and 
the Florida Natural Areas Inventory.
The statewide organization and a local 
chapter of the Florida Native Plant 
Society also supported the proposal. A 
private landowner reported a previously 
unknown site for the fragrant prickly- 
apple cactus. The new locality is near 
the other known sites, and is considered 
to represent the same population.
Summary of Factors Affecting the 
Species

After a thorough review and 
: consideration of all information 
available, the Service has determined 
that Cereus eriophorus var. fragrans 

j should be classified as an endangered 
ppecies. Procedures found at section 
4(a)(1) of the Endangered Species Act 

| (16 U.S.C. 1531 et seq.) and regulations

promulgated to implement the listing 
provisions of the Act (50 CFR Part 424) 
were followed. A species may be 
determined to be an endangered or 
threatened species due to one or more of 
the five factors described in section 
4(a)(1). These factors and their 
application to Cereus eriophorus var. 
fragrans (Small) L. Benson (fragrant 
prickly-apple) are as follows:

A. The present or threatened 
destruction, modification, or curtailment 
o f its habitat or range. Cereus 
eriophorus var. fragrans is known from 
one extremely limited area in east- 
central Florida. At the time this species 
was proposed as an endangered species, 
only 14 individual plants were known. 
The discovery of an additional site has 
increased the known number to about 
200 individuals. While access to these 
areas is somewhat restricted, the 
Service’s August 1984 survey showed 
tracks from off-road vehicles within 15 
meters (49 feet) of the cactus at one 
locality. An additional locality was only 
4 meters (13 feet) from a recently graded 
railroad right-of-way, and thus could 
easily be affected by routine 
maintenance. The cactus is known to 
have been extirpated from its other 
known population near Malabar,
Florida, and one of Austin’s localities 
from 1980 at the Port St. Lucie 
population could not be located in 1984. 
Because of the low number of plants and 
their clumped distribution at the Port St. 
Lucie population, this cactus is very 
susceptible to inadvertent destruction or 
modification of its habitat.

B. Overutilization for commercial, 
recreational, scientific, or educational 
purposes. This species is not known to 
be in commercial trade. However, many 
species of cacti are commercially 
exploited, and it is likely that, because 
of rarity and the attractive nature of this 
species, it could be subject to collection 
if the exact location of the remaining 
plants became known. Near one of the 
three localities of the Port St. Lucie 
population, there is an area that has 
been extensively dug up by shovel.
While there is no proof, it is a possibility 
that some individual plants could have 
been removed.

G. Disease and predation. Not known 
to be a problem with this species.

D. The inadequacy o f existing 
regulatory mechanisms. Cereus 
eriophorus var. fragrans is listed as 
threatened under the Preservation of the 
Native Flora of Florida Law, section 
581.185 of the Florida Statutes. This 
statute includes prohibitions concerning 
taking, transport, and the sale of listed 
plants, but provides no habitat 
protection such as that afforded by 
section 7 of the Act.

All native cacti are on Appendix II of 
the Convention on International Trade 
in Endangered Species of Wild Fauna 
and Flora. This Convention regulates 
export of this plant, but does not 
regulate interstate trade in the cactus, or 
habitat destruction. No other Federal 
protective laws currently apply to this 
species. The Endangered Species Act 
would offer needed additional 
protection.

E. Other natural or manmade factors 
affecting its continued existence. 
Restriction to specialized habitats and 
small geographically limited ranges tend 
to intensify any adverse effects upon the 
populations or the habitats of any rare 
plant. This is certainly true: for Cereus 
eriophorus var. fragrans and is 
intensified by the loss of habitat which 
has already taken place.

The small remaining population of this 
cactus is also threatened by natural 
factors such as powerful storms. Small 
(1917) describes the destruction and 
damage of similar species due to 
windthrow after a hurricane passed over 
the Keys. The growth habit of Cereus 
makes it particularly vulnerable to this 
natural phenomenon. As more of the 
natural vegetation of coastal Florida is 
destroyed, the buffering against storms 
by nearby vegetation will decrease and 
the vulnerability of the remaining cacti 
will increase.

The Service has carefully assessed the 
best scientific and commercial 
information available regarding the past, 
present, and future threats faced by this 
species in determining to make this rule 
final. Based on this evaluation, the 
preferred action is to list Cereus 
eriophorus var. fragrans as endangered. 
Only about 200 individual plants in a 
single population are known, and the 
remaining habitat is extremely limited. 
The decision not to designate critical 
habitat for Cereus eriophorus var. 
fragrans is discussed in the following 
section.
Critical Habitat

Section 4(a)(3) of the Act, as amended, 
requires that to the maximum extent 
prudent and determinable, the Secretary 
designate any habitat of a species which 
is considered to be critical habitat at the 
time the species is determined to be 
endangered or threatened. Designation 
of critical habitat is not considered to be 
prudent when such designation would 
not be of net benefit to the species 
involved (50 CFR 424.12). In the present 
case, the Service finds that the 
designation of critical habitat is not 
prudent because no benefit to the taxon 
can be identified that would outweigh 
the potential threat of collection or
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malicious destruction, which might be 
increased by the required publication of 
a critical habitat description and map. 
The Service is aware of the land 
ownership of all known colonies of 
Cereus eriophorus var. fragrans. 
Landowners will be contacted as 
appropriate in order to develop 
conservation measures for this species.
Available Conservation Measures

Conservation measures provided to 
species listed as endangered or 
threatened under the Endangered 
Species Act include recognition, 
recovery actions, requirements for 
Federal protection, and prohibitions 
against certain practices. Recognition 
through listing encourages and results in 
conservation actions by Federal, State, 
and private agencies  ̂groups, and 
individuals. The Endangered Species 
Act provides for possible land 
acquisition and cooperation with the 
States and requires that recovery 
actions be carried out for all listed 
species. Such actions are initiated by the 
Service following listing. The protection 
required of Federal agencies and the 
prohibitions against taking are 
discussed, in part, below.

Section 7(a) of the Act, as amended, 
requires Federal agencies to evaluate 
their actions with respect to any species 
that is proposed or listed as endangered 
or threatened and with respect to its 
critical habitat Regulations 
implementing this interagency 
cooperation provision of the Act are 
codified at 50 CFR Part 402 and are now 
under revision (see proposal at 48 FR 
29990; June 29,1983). Section 7(a)(2) 
requires Federal agencies to ensure that 
activities they authorize, fund, or carry 
out are not likely to jeopardize the 
continued existence of a listed species 
or result in the destruction or adverse 
modification of its critical habitat. If a 
Federal action may affect a listed 
species or its critical habitat, the 
responsible Federal agency must enter 
into formal consultation with the 
Service. No Federal actions affecting 
Cereus eriophorus var. fragrans are 
known at this time. The species is 
currently known only from private 
lands.

The Act and its implementing 
regulations found at 50 CFR 17.61,17.62, 
and 17.63 set forth a series of general 
trade prohibitions and exceptions that 
apply to all endangered plant species. 
With respect to Cereus eriophorus var.

fragrans all trade prohibitions of section 
9(a)(2) of the Act, implemented by 50 
CFR 17.61, apply. These prohibitions, in 
part, make it illegal for any person 
subject to the jurisdiction of the United 
States to import or export, transport in 
interstate or foreign commerce in the 
course of a commercial activity, or sell 
or offer for sale this species in interstate 
or foreign commerce. Certain exceptions 
can apply to agents of the Service and 
State conservation agencies. The Act 
and 50 CFR 17.62 also provide for the 
issuance of permits to carry out 
otherwise prohibited activities involving 
endangered species under certain 
circumstances. It is anticipated that few 
trade permits would ever be sought or 
issued since Cereus eriophorus var. 
fragrans is not common in cultivation or 
in the wild.

Section 9(a)(2)(B) of the Act, as f  ;
amended in 1982, prohibits the removal 
and reduction to possession of 
endangered plant species from areas 
under Federal jurisdiction. This 
prohibition now applies to this cactus. 
Permits for exceptions to this 
prohibition are available through 
regulations published September 30,
1985 (50 FR 39681), to be codified at 50 
CFR 17.62. Cereus eriophorus var. 
fragrans does not occur on Federal 
lands; it is anticipated that few 
collecting permits for the fragrant 
prickly-apple will ever be requested.

In March 1973, all members of the 
family Cactaceae were included in 
Appendix II of the Convention on 
International Trade in Endangered 
Species of Wild Fauna and Flora 
(CITES). The effect of this listing is that 
an export permit is required before 
international shipment may occur. Such 
shipment is strictly regulated by CITES 
member nations to prevent it from being 
detrimental to the survived of the 
species. If plants are certified as 
artificially propagated, international 
shipment requires export documents 
under CITES, and commercial shipments 
may be allowed.

Requests for copies of the regulations 
on plants, and inquiries regarding them, 
may be addressed to the Federal 
Wildlife Permit Office, Rm. 600-Broyhill 
Building, U.S. Fish and Wildlife Service, 
Washington, D.C. 20240 (703/235-1903).

National Environmental Policy Act
The Fish and Wildlife Service has 

determined that an Environmental 
Assessment, as defined under the

authority of the National Environmental 
Policy Act of 1969, need not be prepared 
in connection with regulations adopted 
pursuant to section 4(a) of the 
Endangered Species Act of 1973, as 
amended. A notice outlining the 
Service’s reasons for this determination 
was published in the Federal Register on 
October 25,1983 (48 FR 4S244).
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The primary author of this final rule is 
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List of Subjects in 50 CFR Part 17

Endangered and threatened wildlife, 
Fish, Marine mammals, Plants 
(agriculture).

Regulation Promulgation

PART 17— (AMENDED]

Accordingly, Part 17, Subchapter B of 
Chapter I, Title 50 of the Code of Federal 
Regulations, is amended as set forth 
below:

1. The authority citation for Part 17 
continues to read as follows:

Authority: Pub. L. 93-205,87 S ta t 884; Pub. 
L. 94-359, 90 Stat. 911; Pub. L. 95-632, 92 Stat. 
3751; Pub. L. 96-159,93 S ta t 1225; Pub. L. 97- 
304, 98 Stat. 1411 (16 U.S.C. 1531 et seq.).

2. Amend § 17.12(h) for plants by 
adding the following, in alphabetical 
order under Cactaceae, to the List of 
Endangered and Threatened Plants:

§ 17.12 Endangered and threatened 
plants.
* * * * *

(h) * * *
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Species
Status When Usted ■ Special 

rulesScientific name Common name habitat

C actaceae— Cactus family:
Cereus e r io p h o r u s  var. f r a g r a n s .....................  Fragrant prickly-apple.......................... ...........  U.S.A. (F L ).................................... ....  E 208 NA NA

Dated: October 8,1985.
P. Daniel Smith,
Acting Deputy A ssistant Secretary fo r Fish  
and W ildlife and Parks.
[FR Doc. 85-26129 Filed 10-31-85; 8:45 am] 
BILLING CODE 4310-55-M

50 CFR Part 17

Endangered and Threatened Wildlife 
and Plants; Determination of 
Endangered Status for Two Florida 
Mints

a g e n c y : Fish and Wildlife Service, 
Interior.
a c tio n : Final rule.

su m m a r y : The Service determines two 
plants in the mint family, Dicerandra 
frutescens (scrub mint] and Dicerandra 
comutissima (longspurred mint), to be 
endangered species pursuant to the 
Endangered Species Act of 1973 (Act), 
as amended. Dicerandra frutescens is 
known only from two areas in 
Highlands County, Florida, and 
Dicerandra comutissima from a single 
area in Marion County, Florida.
Presently known sites for both species 
are on privately owned land, and the 
plants are not protected by State or 
Federal laws. Rapidly expanding 
commercial and residential development 
in central Florida has been detrimental 
I to these species in the past and poses a 
severe threat to their continued survival. 
This rule will implement the Federal 
protection and recovery provisions 
afforded by the Act for these two mints.

; d a tes : The effective date of this rule is 
[December 2,1985.
a d d r e s s e s : The complete file for this 
jrule is available for inspection, by 
appointment, during normal business 
jhours at the Endangered Species Field 
Station, U.S. Fish and Wildlife Service, 
PJ47 Art Museum Drive,. Jacksonville, 
Florida 32207.
FOR f u r t h e r  in f o r m a t io n  c o n t a c t :
Nr. David J. Wesley, Endangered 
ppecies Field Supervisor, at the above 
address (904/791-2580, or FTS 946-2580). 
SUPPLEMENTARY INFORMATION: 

Background
[ Dicerandra frutescens was first 
(Collected in Highlands County, Florida, 
Py Small and Matthaus in 1925, near 
pake Sterns (now known as Lake June in

Winter). J.B. McFarlin subsequently 
collected the species from the same area 
in 1936. A few additional collections 
were made during the 1940’s and 1950’s 
from the same general area.

Specimens from these collections 
were variously identified as already 
described species in the genera 
Conradina, Dicerandra, and Ceranthera, 
until Shinners (1962) recognized them as 
representing a new species which he 
named Dicerandra frutescens.

When Shinners described Dicerandra 
frutescens, he included in that species 
specimens from Sumter County, Florida. 
It was not until 1981 that Huck 
recognized that the Sumter County 
specimens, as well as specimens from 
collections in adjacent Marion County, 
comprised a distinct species which she 
described under the name Dicerandra 
comutissima. Dicerandra comutissima 
was first collected in Sumter County by 
West and Arnold in 1938; in 1975,
Cooper and Martin collected the species 
in Marion County. Few collections have 
been made since then, all from a single 
relatively small area in Marion County. 
At present, the Sumter County 
population is thought no longer to exist, 
and all extant populations of 
Dicerandra comutissima are believed to 
be in Marion County. Dicerandra 
frutescens appears to be confined 
entirely to Highlands County.

Dicerandra frutescens is a strongly 
aromatic plant ranging up to 0.5 meter 
(1.6 feet) tall, with erect non-woody 
shoots growing from a woody base. The 
leaves are 1.5-2.5 centimeters (0.6-1.0 
inch) long, narrowly oblong with entire 
margins and blunt tips, and covered 
with conspicuous sunken glands. The 
leaves are borne opposite one another 
on the stems, with usually two smaller 
leaves at each node. The flowers are 
borne in pairs. The corolla (petals) of the 
flower is about 1.5 centimeters (0.6 inch) 
long, tubular with upper and lower lips, 
and white or pale pink with purplish- 
rose dots. The four stamens protrude 
from the flowers. Each half of the anther 
is tipped by a filamentous horn or spur 
less than 1 millimeter (.04 inch) long.

Dicerandra comutissima is also a 
strongly aromatic plant up to 0.5 meter 
(1.6 feet) tall, with erect, non-woody 
flowering shoots growing from a woody 
base. Leaves are about 1.5 centimeters 
(0.6 inch) long, linear, with entire 
margins, and covered with conspicuous

sunken glands. The leaves are borne 
opposite one another on the stems, often 
with two smaller leaves at each node. 
Flowers are borne in groups in the axils 
of the leaves on the upper parts of the 
stems. The corolla is 7 millimeters (0.3 
inch) long, tubular, two-lipped, bent at a 
90 degree angle in the middle, and 
purplish-rose with deep purple markings 
and a whitish throat. The four stamens 
protrude from the flower; each half of 
the anther is tipped by a horn or spur 
about 1.2 millimeters (0.05 inch) long.

Although Dicerandra comutissima 
was for a long time confused with 
Dicerandra frutescens, the two are 
readily distinguished. Dicerandra 
comutissima has narrower leaves, 
purple-rose flowers (white or pale pink 
in frutescens), the style with few hairs 
or naked (hairy in frutescens), and the 
anther appendage usually over 1 
millimeter (0.04 inch) long (usually less 
than 1 millimeter long in frutescens). 
Both species exude a strong, pleasant, 
minty smell.

Dicerandra frutescens is endemic to 
Highlands County, Florida. It occurs in 
the Southern Central Florida Ridge 
Sandhill geographical province and in 
sand pine communities, growing 
primarily on well-drained Paola yellow 
fine sand soils. Dicerandra comutissima 
at one time occurred in Sumter and 
Marion Counties, Florida, but now is 
apparently confined to Marion County, 
It'is found only in open areas in sand 
pine scrub or oak scrub, and in the 
ecotones between these and turkey oak 
communities. Both species are known 
only from private lands and are 
primarily threatened by commercial 
development.

Section 12 of the Endangered Species 
Act of 1973 (Act) directed the Secretary 
of the Smithsonian Institution to prepare 
a report on those plants considered to 
be endangered, threatened, or extinct. 
The Secretary of the Smithsonian 
presented this report (House Document 
No. 94-51) to Congress on January 9, 
1975. On July 1,1975, the Service 
published a notice in the Federal 
Register (40 FR 27823) of its acceptance 
of the report as a petition within the 
context of section 4(c)(2) of the Act 
(petition acceptance is now covered by 
section 4(b)(3)). On June 16,1976, the 
Service published a proposed rule in the 
Federal Register (42 FR 24523) to


