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Docket Nos. RP82-125-012 and 013, 
Tennessee Gas Pipeline Company, a 
Division of Tenneco Inc,

CAG—8.
Docket Nos. TA 85-1-23-000 and 001, 

Eastern Shore Natural Gas Company 
CAG-9.

Docket Nos. TA 85-1-43-000, 001 and 
TA84-2-43-001, Northwest Central 
Pipeline Corporation 

CAG-10.
Docket No. TA 83-2-16-000, National Fuel 

Gas Supply Corporation 
CAG-11.

Omitted 
CAG-12. .  ,

Docket No. TA 84-1-15-000, Mid-Louisiana 
Gas Company 

CAG-13.
Docket No. RP84-13-000, Michigan 

Consolidated Gas Company-Interstate 
Storage Division 

CAG-14.
Docket No. RP83-138-000, D istrigas o f 

M assach u setts C orporation 
CAG-15.

Docket No. RP84-63-000, Mississippi River 
Transmission Corporation 

CAG-18.
Docket No. ST84-1137-000, Cranberry 

Pipeline Corporation 
CAG-17.

Docket Nos. RI84-10-000 through R I84-17- 
000, Phillips Petroleum Company, FERC 
Gas Rate Schedule Nos. 9, 483, 497, 498, 
499, 500, 502 and 507 

CAG-18.
Docket No. CI78-93-003, Pennzoil Oil &

Gas Inc.
CAG—19.

Docket No. CI82-247-000, A shland  
Exploration, Inc.

CAG—20.
Docket No. CI67-248-000, Beacon Gasoline 

Company 
CAG-21. -.•

Docket No. CP83-203-003, et al., 
T ran scon tin ental G as Pipe Line 
Corporation 

C AG-22.
Docket No. CP84-700-001, Colorado 

Interstate Gas Company 
CAG-23,

Docket No. CP82-487-003, Williston Basin 
Interstate Pipeline Company

Docket Nos. CP84-504-000, RP84-62-000, 
SA84-19-000, TA 84-2-49-000, T A 85-1- 
49-000, 001 and RP84-93-000, M ontana- 
D akota U tilities Com pany 

CAG-24.
Docket Nos. RP83-14-002, et al., R P83-81-

015, et al., CP83-254-000, 029, et al., 
CP83-335-000 and 032, et al., Montana- 
Dakota Utilities Company

CAG-25.
Docket Nos. CP75-23-023 and CP75-120-

016, Tennessee Gas Pipeline Company, a 
division of Tenneco Inc.

CAG-26.
Docket No. CP84-258-001, Panhandle 

Eastern Pipe Line Company 
CAG-27.

Docket No. CP84-577-001, Trunkline Gas 
Company 

C A G -28 .

Docket No. CP84-366-000, Valero 
Transmission Company and Valero 
Industrial Gas Company 

CAG-29.
Docket No. CP83-411-000 (Phase II), 

Equitable Gas Company 
CAG—30.

Docket No. CP84-701-000, Cranberry 
Pipeline Corporation

Docket No. G -5236-005, Cabot Corporation 
CAG-31.

Docket No. CP85-12-000, Texas Gas 
Transmission Corporation 

CAG-32.
Docket No. CP85-22-000, the Inland Gas 

Company, Inc.
CAG-33.

Docket Nps. CP85-13-000 and TC85-4-000, 
"  Montana-Dakota Utilities Company 

CAG-34.
Docket No. CP83-439-002, Southern 

Natural Gas Company 
CAG-35.

Docket No. CP84-257-000, Northern 
Natural Gas Company, Division of 
Intemorth, Inc.

Docket No. G -2621-000, Phillips Petroleum 
Company

I. Licensed Project Matters 
P-1.

Reserved

II. Electric Rate Matters 
ER-1.

Docket No. ID-2067-000, John F. White 

Miscellaneous Agenda
M -l.

Reserved
M-2.

Reserved
M-3.

Docket Nos. RM 84-6-015 Through 026, 
Refunds Resulting From Btu 
Measurement Adjustment

I. Pipeline Rate Matters 
RP-1.

Docket Nos. TA 84-2-37-006 and 007, 
Northwest Pipeline Corporation 

RP-2.
Docket Nos. RP80-136-000 and 004, 

Southern Natural gas Company and 
Southern Energy Company

II. Producer Matters 
CI-1.

Docket No. CI85-27-000, Mesa Petroleum 
Company 

CI-2.
Docket No. CI85-51-000, Exxon  

Corporation

III. Pipeline Certificate Matters 
CP-1.

Docket No. CP82-355-000, Natural Gas 
Pipeline Company of America 

CP-2.
Docket No. CP85-105-000, United Gas Pipe 

Line Company 
CP-3.

Docket No. CP85-67-000, United Gas Pipe 
Line Company 

Kenneth F. Plumb,
Secretary.
[FR Doc. 85-415 Filed 1-2-85; 3:37 pm] 
BILLING CODE 67t7-01-M

4

FEDERAL RESERVE SYSTEM

TIME AND DATE: Approximately 11:00 
a.m., Wednesday, January 9,1985, 
following a recess at the conclusion of 
the open meeting.
PLACE: Marriner S. Eccles Federal 
Reserve Board Building, C Street 
entrance between 20th and 21st Streets, 
NW., Washington, DC 20551.
s t a t u s : Closed.
MATTERS TO BE CONSIDERED:

1. Proposed changes to the Plans 
administered under the Federal Reserve 
System’s employee benefits program.

2. Personnel actions (appointments,' 
promotions, assignments, reassignments, and 
salary actions) involving individual Federal 
Reserve System employees.

3. Any items carried forward from a 
previously announced meeting.

CONTACT PERSON FOR MORE 
in f o r m a tio n : Mr. Joseph R. Coyne, 
Assistant to the Board; (202) 452-3204. 
You may call (202) 452-3207, beginning 
at approximately 5 p.m. two business 
days before this meeting, for a recorded 
announcement of bank and bank 
holding company applications scheduled 
for the meeting.

Dated; December 31,1984.
James McAfee,
Associate Secretary of the Board.
[FR Doc. 84-34030 Filed 12-31-84; 4:23 pm] 
BILLING CODE 6210-01-M

5
PACIFIC NORTHWEST ELECTRIC POWER 
AND CONSERVATION PLANNING COUNCIL

SUNSHINE ACT MEETING

AGENCY HOLDING THE MEETING: Pacific 
Northwest Electric Power and 
Conservation Planning Council 
(Northwest Power Planning Council).
ACTION: Notice of meeting to be held 
pursuant to the Government in the 
Sunshine Act (5 U.S.C. 552b).
s t a t u s : Open.
TIME AND DATE: January 9-10,1985, 9:00 
a.m.
PLACE: Council Office Meeting Room, 
850 SW., Broadway, Suite 1100, 
Portland, Oregon.
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MATTERS TO BE CONSIDERED:
Ja n u a ry  9

1. Council Decision on a Policy for Reducing
the Load Uncertainty of the Direct 
Service Industries

2. Revised Cost of Delaying the Model
Conservation Standards Issue Paper

3. Staff Presentation on Resource Financial
and Economic Assumptions

4. Staff Presentation and Council Decision on
Technical Corrections to the Model 
Conservation Standards

5. Public Comment on Economic/ *
Demographic Assumptions Issue Paper

6. Public Comment on Environmental Criteria
for Resource Acquisition Issue Paper

7. Council Business

Ja n u a ry  10

8. Public Hearing on Proposed Fish and
Wildlife Goals Amendment

9. Continuation of any agenda items that
were not completed on January 9

Public comment will follow each item.
FOR FURTHER INFORMATION CONTACT:
Ms. Bess Wong (503) 222-5161.
Edward Sheets,
Executive Director.
(FR Doc. 85-416 Filed 1-2-85; 3:51 pm]
BILLING CODE 0000-00-M
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January 4, 1985

Part H

Federal trade 
Commission
18 CFR Part 456
Ophthalmic Practice Rules; Proposed 
Trade Regulation Rule; Notice of 
Proposed Rulemaking,
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FEDERAL TRADE COMMISSION 

16 CFR Part 456

Ophthalmic Practice Rules; Proposed 
Trade Regulation Rule

a g e n c y : Federal Trade Commission. 
ACTION: Notice of proposed rulemaking.

s u m m a r y : This proposed rule would 
remove total bans imposed by state law 
and certain forms of commercial 
ophthalmic practice. The proposed rule 
is intended to prevent consumer injury 
arising from public restraints on the 
permissible forms of ophthalmic practice 
that appear to increase consumer prices 
for ophthalmic goods and services, but 
which do not appear to protect the 
public health or safety. The proposed 

; rule also contains minor modifications 
intended to clarify the prescription 
release requirement of 16 CFR Part 456 
(the Advertising of Ophthalmic Goods 
and Services Trade Regulation Rule, 
referred to in this notice as the 
“Eyeglasses Rule”).

This notice sets out the rulemaking 
procedures to be followed, the text of 
the proposed rule (set forth as a 
modification of the Eyeglasses Rule), 
reference to the legal authority under 
which the rule is proposed, a statement 
of the Commission’s reasons for 
proposing this rule, a list of specific 
questions and issues upon which the 
Commission Particularly desires written 
and oral comment, an invitation for 
written comments, and instructions for 
prospective witnesses and other 
interested persons who desire to present 
oral statements or otherwise participate 
in this proceeding.
DATES: Written comments must be 
submitted on or before April 5,1985.

Notification of interest in questioning 
witnesses must be submitted on or 
before March 8,1985.

Prepared statements of witnesses and 
exhibits, if any, must be sumitted on or 
before April 26,1985 for witnesses at the 
Washington, D.C., hearings and May 31, 
1985 for witnesses at the San Francisco, 
California, hearings.

Public hearings commence at 9:30 a.m. 
on May 20,1985 in Washington, D.C., 
and at 9:30 a.m. on June 17,1985 in San 
Francisco, California.
ADDRESSES: Written comments 
notifications of interest, prepared 
statements of witnesses and exhibits 
should be submitted in five copies to 
James P. Greenan, Presiding Officer, 
Federal Trade Commision, Washington, 
D.C., 20580, 202-523-3564. The Public 
hearings will be held in Room 332 
Federal Trade Commision Building, 6th

Street and Pennsylvania Avenue NW„ 
Washington D.C., and in Room 12470, 
San Francisco Regional Office of the 
Federal Trade Commission, 450 Golden 
Gate Avenue, San Francisco, California.
FOR FURTHER INFORMATION CONTACT: 
Gary Hailey, Matthew Daynard, or 
Renee Kinscheck Bureau of Consumer 
Protection, Federal Trade Commission, 
Washington, D.C. 20580, 202-523-3452, 
202-523-3427, or 202-523-3377.
SUPPLEMENTARY INFORMATION: The 
proposed rule would remove four major 
restraints imposed by state law on 
premissible forms of commercial 
practice: (1) Restrictions on employer- 
employee or other business 
relationships between optometrists or 
opticians and non-professional 
corporations or unlicensed persons; (2) 
limitations on the number of branch 
offices an optometrist or optician may 
operate: (3) restictions on the practice of 
optometry on the premises of 
merchantile establishments (such as 
department stores); and (4) bans on the 
practice of optometry under a trade 
name.

The proposed rule would only prevent 
state or local governments from 
enforcing total bans on these forms of 
commercial ophthalmic practice; it 
would not interfere with the states’ 
ability to regulate specific harmful 
practices as long as commercial practice 
itself is not directly or indirectly 
prohibited.

“Commercial practice” in the retail 
optical market is generally understood 
to refer to large-scale, high-volume 
providers. “Non-commercial practice,” 
on the other hand, describes small firms 
or independent “solo” practitioners.

Legal impediments to the practice of 
optometry and opticianry in commercial 
settings restrain the growth and 
development of retail optical firms that 
offer optométrie services and also 
restrain other high-volume,
“commercial” businesses, which, 
through managerial efficiencies and 
economies of scale, are often able to 
charge lower prices for ophthalmic 
goods and services than small 
“noncommercial” practitioners. These 
restrictions also prevent commercial 
firms, as well as opticians and non­
dispensing optometrists, from competing 
effectively with dispensing optometrists 
and ophthalmologists who offer both 
examination and dispensing services. 
Individual practitioners are also 
precluded from establishing practices in 
mercantle locations such as shopping 
centers or department stores, where the 
potential for high-volume business 
exists.

Proponents of commercial practice 
restraints justify them as necessary to 
protect the public health, safety and 
welfare. The Commission has reason to 
believe, however, that these practice 
restrictions unnecessarily increase the 
price and reduce the accessibility of 
vision care without having any 
significant positive impact on the quality 
of vision care. This tentative belief is 
based primarily on empirical research 
conducted by the Commission’s Bureaus 
of Economics and Consumer Protection 
and othe published studies. Comment on 
the methodology and validity of those 
studies is specifically requested.

The proposed rule would also modify 
slightly the prescription release 
requirement of the Eyeglasses Rule, 16 
CFR Part 456. The proposed changes are 
intended to eliminate areas of confusion 
which existed concerning the scope of 
the Eyeglasses Rule. The proposed rule 
modifications would involve no 
preemption of state law.

Copies*of the staff report (entitled 
“State Restrictions on Vision Care • 
Providers: The Effects on Consumers,” 
July 1980), the Bureau of Economics 
report (entitled “Effects of Restrictions 
on Advertising and Commercial Practice 
in the Professions: The Case of 
Optometry,” September 1980), the 
contact lens report (entitled “A 
Comparative Analysis of Comsetic 
Contact Lens Fitting by 
Ophthalmologists, Optometrists and 
Opticians,” December 1983), the Bureau 
of Consumer Protection’s study of the 
duplication of eyeglass lenses without a 
prescription (entitled “A Comparison of 
a Random Sample of Eyeglasses,” July 
1979), and the study of the impact of the 
prescription release requirement 
(entitled “FTC Eyeglasses Study: An 
Evaluation of the Precription Release 
Requirement,” 1981) may be obtained in 
person or by mail from: Public Reference 
Room (Room 130), Federal Trade 
Commission, 6th Street and 
Pennsylvania Avenue NW., Washington, 
DC 20580.

Section A. Statement of the 
Commission’s Reasons for the Proposed 
Rule

On January 20,1976, the Commission 
directed the staff on the Bureau of 
Consumer Protection to initiate an 
investigation to determine whether 
restrictions on forms of commercial 
ophthalmic practice and limitations on 
the scope of practice of opticianry were 
unfair acts or practices within the 
meaning of section 5(a)(1) of the Federal 
Trade Commission Act. The decision to 
commence this investigation was based 
on consideration of evidence received
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during the Commission’s earlier 
ophthalmic advertising rulemaking 
proceeding. That investigation examined 
the adequacy of information available to 
consumers of vision care. It focused on 
how state and private advertising 
restrictions affect the cost, availability, 
and quality of vision care.1 Evidence 
presented in that proceeding indicated 
that advertising restictions were but one 
part of a larger system of public and 
private restraints on ophthalmic practice 
which may limit competition, increase 
prices, and limit the availability of 
vision care.

The Commission staff addressed 
various types of public and private 
restraints in the course of this second 
investigation. With repect to restrictions 
on forms of commercial practice by 
ophthalmic providers, the staff 
examined four restraints imposed by 
state law; (1) Restrictions op employer- 
employee or other business 
relationships between optometrists or 
opticians and lay individuals and non­
professional corporations; (2) limitations 
on the number of branch offices an 
optometrist or optician may operate; (3) 
restrictions on the practice of optometry 
and opticianry in commercial locations 
or on the premises of mercantile 
establishments; and (4) bans on the use 
of trade names by optometrists. Two 
categories of limitations on the scope of 
practice of opticianry were also studied 
by the staff: (1) Restrictions preventing 
opticians from fitting contact lenses; and
(2) restrictions prohibiting opticians 
from duplicating existing eyeglasses 
lenses in order to produce new pairs of 
eyeglasses.

Staff assessed the impact on the price, 
quality, and availability of vision care of 
these restrictions. The ultimate issue 
addressed was whether higher prices 
and diminished access to vision care 
result from these restrictions and, if so, 
whether such consumer injury is 
counterbalanced by positive effects on 
quality of care. Staff received comments

‘ The Commission found public and private bans 
on nondeceptive advertising by vision care 
providers and those providers’ failure to release 
spectacle prescriptions to be unfair acts or practices 
in violation of section 5 of the FTC Act. The 
resulting Eyeglasses Rule {10 CFR Part 456) 
eliminated those bans on nondeceptive advertising 
and required vision care providers to furnish copies 
of prescriptions to consumers after eye 
examinations. Subsequently, the U.S. Court of 
Appeals for the District of Columbia in American 
Optométrie Association v. FTC, 626 F.2d 896 (D.C. 
Cir. 1980), upheld the prescription release 
requirement but remanded the advertising portions 
of the Eyeglasses Rule for further consideration in 
light of the Supreme Court decision in Bates v. State 
Bar of Arizona, 433 U.S. 350 (1977), which found the 
right of lawyers to advertise to be protected free 
speech under the First Amendment to the 
Constitution.

from private citizens, members of the 
professions involved and their 
professional associations, and 
government officials during the 
investigation. Staff also researched 
current state laws, private associations’ 
regulations, and industry practices. To 
obtain data on the impact of these 
restrictions on the price, availability and 
quality of vision care, staff performed 
several research studies: (1) A study by 
the FTC’s Bureau of Economics 
measured the price and quality effects of 
commercial practice restrictions; (2) a 
shopper survey of optical 
establishments measured the accuracy 
of the duplication process; and (3) a 
study administered by Bureau of 
Consumer Protection staff measured the 
comparative ability of ophthalmologists, 
optometrists, and opticians to fit contact 
lenses. Professional groups including the 
American Academy of Ophthalmology, 
the Contact Lens Associaton of 
Ophthalmologists, the American 
Optométrie Association, the Contact 
Lens Society of America, the Opticians 
Association of America, and the 
National Association of Optometrists 
and Opticians assisted in the design and 
administration of the contact lens fitting 
study and the American Optométrie 
Association reviewed and analyzed the 
BE commercial practices study data. 
Studies performed by others were also 
reviewed.

The staff has set forth the results of its 
initial investigation in a publicly 
available report entitled “State 
Restrictions on Vision Care Providers: 
The Effect on Consumers’’ (July 1980). 
The Commission’s decision to 
commence this rulemaking proceeding is 
based on consideration of the staff 
report and the public comments received 
in response to the Advance Notice of 
Proposed Rulemaking (“ANPR”).2 The 
ANPR, which was published in the 
Federal Register on December 2,1980, 
requested comment on the issues 
presented by this investigation and on 
what action, if any, the Commission 
should take. Specifically, the public was 
invited to comment on the evidence and 
findings contained in the staff report, 
and on various alternatives to 
rulemaking. During the 60-day comment 
period, 247 comments were received 
from consumers, industry members and 
government officials. After 
consideration of the evidence contained 
in the staff report, the ANPR comments, 
and the recommendations of the staff, 
the Commission has determined that 
rulemaking is the most appropriate way

2 45 FR 79,823 (1980).

to explore further the issues raised by 
this investigation.

With respect to the proposed rule 
provisions concerning commercial 
practice restrictions, the staff report 
presents evidence that state laws which 
restrict the ability of optometrists to 
practice in commecial settings raise 
consumer prices but do not maintain or 
enhance the quality of vision care. 
Results obtained from the 1980 Bureau 
of Economics study (“BE Study’’) 
indicate that: (1) Prices of eyeglasses 
and eye examinations are significantly 
lower in cities where commercial 
practice is not restricted and in cities 
where advertising is not restricted; (2) 
commercial optometrists charge lower 
prices than non-commercial 
optometrists; (3) non-commercial 
providers who operate in markets where 
commercial practice is permitted charge 
less than their counterparts in cities 
where commercial practice is 
proscribed; and (4) there is no difference 
in overall quality of care between cities 
where commercial practice is permitted 
and cities where commercial practice is 
restricted. To assess quality, the study 
evaluated the accuracy of the 
prescriptions written by the sampled 
optometrists, the accuracy and 
workmanship of the eyeglasses 
dispensed by the examining optometrist, 
the thoroughness of the eye 
examination, and the extent of 
unnecessary prescribing of eyeglasses. 
Comment regarding the methodology 
and analysis of the BE study is 
requested below.

The 1983 Bureau of Consumer 
Protection and Bureau of Economics 
study of contact lens wearers concluded 
that: (1) The quality of cosmetic contact 
lens fitting provided by opticians and 
commercial optometrists was not lower 
than that provided by ophthalmologists 
and non-commercial optometrists, and
(2) commercial optometrists charged 
significantly less for contact lenses than 
did any other group. To assess the 
quality of contact lens fitting, the study 
evaluated the relative presence or 
absence of several potentially 
pathological corneal conditions related 
to contact lens wear. Comment 
regarding the methodology and analysis 
of the contact lens study is requested 
below.

The staff recommendation that the 
Commission engage in rulemaking 
proceedings regarding commercial 
practice restrictions is based primarily 
on the results of these studies, which 
contradict the claim that the entry of 
commercial firms into the market lowers 
the overall level of quality of vision 
care. At the same time, the results show
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that average prices are significantly 
higher where commercial practice is 
restricted. Therefore, the Commission 
has reason to believe that these 
restrictions may be unfair acts or 
practices within the meaning of Section 
5 of the FTC Act.

The proposed trade regulation rule 
would also modify the definition of the 
term “prescription” in the current 
Eyeglasses Rule to eliminate all 
references to contact lenses. Confusion 
has arisen as to whether eye doctors are 
required by the rule to state that 
patients whom they had examined were 
suitable candidates for contact lenses 
by writing "OK for contacts” or similar 
language on the prescription. This 
modification is consistent with staffs 
recommendation that the Commission 
not employ rulemaking to address the 
question of who should be permitted to 
fit contact lenses. Finally, the 
Commission has proposed several 
nonsubstantive changes to clarify the 
rule. ' v

The staff report presented evidence 
that consumers are not always given 
eyeglasses prescriptions or contact lens 
specifications following the purchase of 
eyeglasses or contact lenses. If this were 
true, the report concluded, consumers’ 
ability to obtain duplicate or 
replacement spectacle or contact lenses 
from the dispensers or fitters of their 
choice would be limited. This would be 
particularly true in states that prohibit 
duplication of spectacle lenses or 
contact lens fitting by opticians.

However, the staff report did not 
recommend rulemaking to eliminate 
those state restraints on duplication of 
lenses or contact lens fitting by 
opticians. The Commission concurs With 
this recommendation and, therefore, has 
not proposed rulemaking in this area. 
The staff report recommended that, 
instead of proposing to remove these 
state restraints, the Commission extend 
the prescription release requirement of 
the Eyeglasses Rule to require a 
consumer’s eyeglasses dispenser or 
contact lens fitter to provide upon 
request a copy of that consumer’s 
currerft eyeglasses prescription after the 
dispensing process is complete, or a 
copy of the complete contact lens 
specifications after the initial fitting 
process is complete. However, the 
proposed trade regulation rule does not 
contain provisions extending the 
prescription release requirement of the 
Eyeglasses Rule. The recommendations 
in the staff report regarding extension 
were based on complaints that 
consumers were sometimes denied 
access to their eyeglasses prescriptions 
and contact lens specifications.

However, those complaints were few in 
number, and the Commission has no 
reason to believe that a significant 
nùmber of dispensers and fitters are 
currently refusing to provide consumers 
with their prescriptions or 
specifications. Nevertheless, comment is 
requested on these issues.

The Commission has carefully and 
deliberately considered the staff report 
and recommended trade regulation rule 
and the comments received in response 
to the Advance Notice of Proposed 
Rulemaking. Based on the evidence 
presented to date, the Commission 
believes that the initiation of a 
rulemaking proceeding would be in the 
public interest.

The public is advised that the 
Commission has not adopted any 
findings or conclusions of the staff. All 
findings in this proceeding shall be 
based solely on the rulemaking record. 
Accordingly, the Commission invites 
comment on the advisability and 
manner of implementation of the 

.proposed rule.
The Commission’s Rules of Practice 

shall govern the conduct of the 
rulemaking proceeding, except that, to 
the extent that this notice differs from 
the Rules of Practice, the provisions of 
this notice shall govern. This alternative 
form of proceeding is adopted in 
accordance with § 1.20 of those rules (16 
CFR 1.20).

Section B. Section-by-Section Analysis
The following discussion is intended 

to highlight the major provisions of the 
proposed rule, and to explain briefly 
their anticipated effect. Sections of the 
Eyeglasses Rule that would remain 
unchanged and which were explained in 
the Statement of Basis of Purpose of the 
Eyeglasses Rule3 will not be described 
here.

Section 456.1 defines relevant terms 
and contains new definitions as well as 
technical modifications to terms in the 
Eyeglasses Rule.

The term “patient” has been 
substituted for the term “buyer” in 
paragraph (a) to conform more closely to 
indu&try usage.

iBheegpecific terms “ophthalmologist” 
and “optometrist” in paragraphs (e) and
(f) have been substituted for the general 
word “refractionist” in § 456.1(h) of the 
original rule to define those categories 
of providers—-Doctors of Medicine, 
Ostepathy and Optometry—who are 
qualified under state law to perform eye 
examinations. This change was made 
for two reasons. First, the use of the 
term “refractionist” in the original rule

»43 FR 23,992 (1978).

has caused confusion because it is not 
generally used by consumers or the 
industry. Second, certain provisions of 
the proposed rule permitting commercial 
practice do not apply to 
ophthalmologists. The term 
“refractionist” has been deleted so that 
this distinction is clear.

The term “prescription” is defined in 
paragraph (h) as those specifications 
necessary to obtain spectacle lenses. 
Thus, the prescription that is released to 
the patient need only contain the data 
on the refractive status of the patient’s 
eyes, and any information, such as the 
date or signature of the examining 
optometrist or ophthalmologist, that 
state law requires in a legally fillable 
eyeglass prescription. In addition, all 
references to contact lenses have been 
deleted from the definition in order to 
end the confusion generated by the 
original definition concerning the 
obligation of optometrists and 
ophthalmologists to place the phrase 
“OK for contact lenses” (or similar 
words) on prescriptions. No such 
obligation would exist under the 
proposed definition. Another purpose of 
this change is to clarify the fact that the 
prescription release requirement 
(§ 456.2) does not affect state laws 
regulating who is legally permitted to fit 
contact lenses. This proposed change 
would not affect the current requirement 
that optometrists and ophthalmologists 
give spectacle prescriptions to all 
patients whose eyes they examine, 
including those patients who wear or 
intend to purchase contact lenses.

A “trade name ban” is defined in 
paragraph (j) to cover any state law or 
regulation that prohibits optometrists 
from practicing or holding themselves 
out to the public under trade or 
corporate names. The discussion of 
§ 456.4(a)(4) below explains the scope of 
the proposed rule with respect to 
eliminating trade name bans on how the 
states may regulate the use of trade 
names.

Sections 456.2 through 455.6 of the 
Eyeglasses Rule have been deleted in 
accordance with the court’s decision m 
American Optometric Association v. 
FTC, 626 F.2d 897 (D.C. Cir. 1980), which 
remanded those portions of the rule to 
the Commission for further 
consideration.

New § 456.2 contains minor 
modifications to the release of 
prescription requirement of the 
Eyeglasses Rule (originally § 456.7) 
which was upheld by the court in 
American Optometric Association v. 
FTC, and which remains in effect. The 
rule requires that eye doctors give 
spectacle prescriptions to consumers
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immediately after performing eye 
examinations. Comment is requested 
below as to whether the prescription 
release requirement should be modified 
in a variety of ways.4

Section 456.4(a) would prohibit state 
or local governments from enforcing 
certain existing bans on commercial 
ophthalmic practice. By removing 
prohibitions on these forms of practice, 
the rule would permit optometrists and 
opticians to engage in commercial 
ophthalmic practice if they desire to do 
so; it would not mandate that any 
practitioner engage in any specific mode 
of practice. At the same time, the rule 
would not interfere with a state’s ability 
to control specific harmful practices as 
long as the commercial practices 
allowed by this section are not directly 
or indirectly prohibited. Section 456.5, 
paragraphs (b) through (e), serve 
primarily to explain the limited scope of 
§ 456.4(a) by providing examples of how 
the states might regulate commercial 
practice, if necessary, short of 
prohibiting it altogether. For this reason, 
the provisions of § 456.5(b)-(e) are 
discussed here with the corresponding 
operative provisions of § 456.4(a).5

Paragraph (a)(1) would prevent state 
and local governments from prohibiting 
employer-employee or other business 
relationships between optometrists or 
opticians and persons other than 
ophthalmologists or optometrists. 
Specifically, this section would remove 
a variety of state-imposed restrictions 
that prevent optometrists and opticians 
from working for or associating with 
non-professional corporations or lay 
individuals.

The rule would allow the states to 
take action, however, to protect the 
health and safety of their citizens to the 
extent it may be threatened by specific 
practices. As indicated in § 456.5(b), for 
example, a state may decide to prevent 
unlicensed persons from improperly 
interfering in the professional judgments 
of optometrists and opticians. Or a state 
could choose to prohibit commission 
payments as a form of compensation for 
optometrists or opticians. The proposed 
rule would only prohibit regulations or 
restrictions that effectively ban 
employer-employee or other business

4 The staff had recommended that the rule be 
modified to require the release of a prescription 
only when a patient requests one. The Commission 
has decided to propose no change in this rule 
provision at this time, but rather to request 
comment on the issue.

sThe Commission does not intend to imply that 
the types of regulation cited in $ 456.5(bMe) are 
desirable, but cites them merely as examples of 
state regulation that would not be eliminated if the 
proposed rule were adopted.

relationships between optometrists or 
opticians and others.

Paragraph (a)(2) would prohibit state 
or local restrictions on the number of 
offices that an optometrist, optician or 
any other person may operate. This 
provision would permit any person, 
including any corporation, who provides 
eye examinations or ophthalmic goods 
and services to own or operate any 
number of offices. Thus, a state under 
this section could not require that an 
office be open only when the 
optometrist who owns it is in personal 
attendance.

The proposed rule would not, 
however, prevent states from regulating 
how services are provided at each 
office. For example, as explained in 
§ 456.5(c), states could require that 
ophthalmic goods or eye examinations 
provided at each office be supplied by a 
person qualified under state law to do 
so. The proposed rule would only 
prohibit regulations that restrict the 
ownership of any particular number of 
offices by optometrists, opticians, or 
other persons.

Paragraph (a)(3) would remove state 
and local restrictions that prohibit 
optometrists from locating an office in a 
pharmacy, department store, shopping 
center, retail optical dispensary, or other 
mercantile location. This provision 
would permit optometrists to establish 
offices in high-traffic areas, such as drug 
stores and shopping centers, or near 
retail opticians. Optometrists would also 
be able to lease office space from non­
professional corporations or lay 
individuals.

As explained in § 456.5(d), however, 
the proposed rule would not interfere 
with a state’s ability to enforce general 
zoning laws. In addition, states would 
retain the discrection to regulate leasing 
arrangements between optometrists and 
corporations or lay persons-in order to 
prevent specific harmful practices. The 
proposed rule would remove only those 
regulations that prohibit optometrists 
from practicing in mercantile locations.

Paragraph (a)(4) woulds prohibit all 
state or local bans that prevent 
optomerists from practicing or holding 
themselves out to the public under a 
trade name. This provision would permit 
an optometrist to adopt an assumed or 
corporate name, or any name other than 
the one appearing on the petitioner’s 
license, subject of course to the laws 
and regulations governing deception or 
infringement that apply to trade name 
practice by all persons.

Section 456.5(e)-explains that the 
proposed rule would not, however, 
prevent states from enforcing laws that 
are reasonably necessary to prevent the

deceptove use of trade names. If states 
desire to ensure full professional 
identification, for example, they could 
require that the identity of the 
optometrist be disclosed to the patient 
at the time the eye exmination is 
performed or opthalmic goods and 
services are dispensed. The proposed 
rule only would prevent a state from 
enforcing restrictions that prohibit the 
practice of optometry under a trade 
name.

Section 456.4(b) restates the last 
paragraph of § 456.3 of the original 
Eyeglasses Rule. It simply exempts 
every state or local governmental entity 
or officer from financial liability for 
violations of the proposed rule.

Section 456.5(f) would make it clear 
that the Commission intends that the 
proposed rule could be used as a 
defense in legal or administrative 
proceedings, or affirmatively for 
declarative, injunctive, or other relief.

Section C. Invitation To Comment
All interested persons are hereby 

notified that they may submit data, '  
views, or arguments on any issue of fact, 
law or policy which may have bearing 
upon the proposed rule. Such comments 
may be either in writing or orally. 
Written comments will be accepted until 
April 5,1985 and should be addressed to 
James P. Green, Presiding Officer, 
Federal Trade Commission,
Washington, D.C. 20580, 202-523-3564.
To assure prompt consideration, 
comments should be identified as 
“Ophthalmic Practice Rulemaking 
Comment.” Please furnish five copies of 
all comments. (Instructions for persons 
wishing to present their views orally are 
found in Sections E and F of this notice).

While the Commission welcomes 
comments on any issues which you feel 
may have bearing upon the proposed 
rule, questions on which the 
Commission particularly desire 
comments are listed in Section E below. 
All comments and testimony should be 
referenced specifically to either the 
Commission’s questions or the section of 
the proposed rule being discussed. 
Comments should include reasons and 
data for the position. .Comments 
opposing the proposed rule or specific 
provisions should, if possible, suggest a 
specific alternative. Proposals for 
alternative regulations should include 
reasons and data that indicate why the 
alternatives would better serve the 
purposes of the proposed rule.
Comments should include a full 
discussion of all the relevant facts and 
be based directly or firsthand 
knowledge, personal experience or
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general understanding of the particular 
issues addressed by the proposed rule.
Section D. Questions and Issues

In the Advance Notice of Proposed 
Rulemaking, the Commission invited 
public comment regarding which hearing 
format should be used if the 
Commission decided to intitiate a 
rulemaking proceeding; however, none 
of the comments we received dealt with 
this issue. The Commission has decided 
to employ a modified version of the 
rulemaking procedures specified in 
§ 1.13 of the Commission’s Rules of 
Practice, proceeding with a single Notice 
of Proposed Rulemaking and the “no 
designated issues” format. Set forth 
below is a list of sepcific questions and 
issues upon which the Commission 
particularly desires comment and 
testimony. The list of questions is not 
intended to be a list of “disputed issues 
of material fact that are necessary to 
resolve,” and any right to cross-examine 
will be determined with reference to the 
criteria set forth in the Commission’s 
Rules of Practice.

Interested persons are urged to 
consider carefully the following 
questions. The Commission retains its 
authority to promulgate a final rule 
which differs from the proposed rule in 
ways suggested by these questions and 
based upon the rulem.aking record.

1. The 1980 BE study selected survey 
subjects who had myopia, which is a 
relatively routine visual problem. Is 
there any evidence to indicate that the 
quality results would have differed if the 
study had included patients with less 
common vision problems?

2. Persons with eye pathology were 
excluded from the sample in the BE 
study. The study did, however, attempt 
to measure whether the tests necessary 
to detect pathology and assess vision 
problems were performed. Is the use of 
“process” tests, rather than outcome 
tests, inappropriate mèthodology? Are 
there reasons to believe that the 
procedur-es and tests performed to 
detect eye disease were not performed 
adequately by those optometrists 
surveyed?

3. The BE study was designed to 
measure the effects of commercial 
practice independent of advertising and, 
in fact, found that commercial practice 
had an independent downward impact 
on price even where advertising was 
permitted. The BE study data, however, 
were collected before the advent of 
advertising in some states. Some people 
have asserted that the study’s price 
findings concerning the impact of 
advertising restrictions are unreliable 
because the data were collected before 
the full impact of the Bates case was

felt. Are there reasons why the study's 
findings that commercial practice has an 
indepndent effect on price should not be 
relied on?

4. In its study of commercial practice, 
the FTC’s Bureau of Economics used a 
multivariate statistical technique to 
make certain adjustments to the raw 
price data to account for cost of living 
differences between cities, differences 
among survey subjects in prescriptive 
needs, differences among cities in the 
supply of optometrists, and differences 
among cities in the demand for 
optométrie services. The Bureau of 
Economics states that failure to account 
for the effects of these variables could 
lead to inappropriate conclusions about 
the impact of commercial practice 
restrictions on price. In a study of this 
nature, is it appropriate to analyze 
differences between average adjusted 
prices rather than average unadjusted 
prices? Would any other adjustment 
technique have been more appropriate 
thant he technique used by the Bureau 
of Economics?

5. The 1983 contact lens wearer study 
analyzed only cosmetic contact lens 
wearers. Is there any evidence to 
indicate that the quality results would 
have differed if the study’s subjects had 
included wearers who were aphakic or 
who suffered from unusual medical or 
visual problems?

6. The contact lens wearer study 
analyzed current contact lens wearers 
rather than former wearers. Is there any 
reason to believe that the distribution of 
former contact lens wearers (or, 
“unsuccessful wearers”) among the 
different fitter groups is significantly 
different than that of current wearers (or 
“successful wearers”)?

7. What are the costs and benefits of 
trade name bans? How do trade name 
bans affect the ability of optometrists to 
engage in commercial practice? Are 
these bans necessary to prevent 
deception? Would it be possible for 
commercial ophthalmic practice to 
develop if employment, branching and 
location restrictions were eliminated, 
but not trade name bans?

8. What is the effect of laws that 
require that trade name advertising 
disclose the names of all optometrists 
practicing under the trade name? Are 
such disclosure requirements necessary 
to prevent deception or other harm to 
consumers?

9. The proposed rule would remove 
restrictions on commercial optométrie 
practice imposed by state law or 
regulation. Do private associations also 
restrain commercial practice through 
restrictive membership requirements or 
other means? If state-imposed 
restrictions were removed, would

association-imposed restrictions have a 
significant impact on the nature and 
extent of commercial practice? If so, 
should the proposed rule be amended to 
remove association-imposed 
restrictions?

10. Should the prescription release 
requirement contained in the Eyeglasses 
Rule be modified to require that 
spectacle lens prescriptions be given to 
patients only in those instances where 
patients requested them? If so, for how 
long a period of time should 
ophthalmologists and optometrists be 
required to respond to that request? 
Does the current requirement that a 
prescription be tendered in evey 
instance result in confusion in some 
consumers’ minds as to whether they 
should in every instance fill that 
prescription? What costs does the 
current requirement impose on 
ophthalmologists and optometrists who 
are required to tender a prescription that

• every patient may not want? Are 
consumers generally aware of their right 
to seek and obtain their prescriptions? If 
so, are consumers generally aware of 
how they may use their prescriptions?

11. Should the prescription release 
requirement be modified to require 
ophthalmologists and optometrists to 
offer to provide spectacle lens 
prescriptions to patients? If so, what are 
the relative merits of requiring that the 
examiner make that offer (a) orally, (b) 
by posting a written notice in his or her 
office, or (c) in some other manner? 
Should the offer be required to include 
some explanation of why the offer is 
being made, or how the offered 
prescription can be used by the 
consumer? To what extent, if any, would 
a requirement to offer to provide 
prescription reduce the costs of the 
current requirement?

2. Should the prescription release 
requirement be repealed altogether? Is 
this requirement, even when modified to 
require release only upon request, 
unnecessary? What are the costs and 
benefits of the prescription release 
requirement?

13. Should optometrists and 
ophthalmologists be required to release 
duplicate copies of prescriptions to 
consumers who lose or misplace their 
original prescriptions? If so, should they 
be allowed to charge for the duplicate 
copies?

14. The staff had received few 
complaints from consumers who wished 
to obtain replacement or duplicate pairs 
of eyeglasses from someone other than 
their original dispenser but were refused 
access to their current spectacle lens 
prescriptions. Do a significant number of 
eyeglass dispensers refuse to return
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tillable prescriptions to consumers? Can 
consumers reasonably avoid such 
problems? What are the costs and 
benefits of (a) a rule provision requiring 
that eyeglass dispensers return tillable 
prescriptions to consumers, (b) efforts to 
increase consumer awareness of the 
need to determine whether a particular 
dispenser will provide a copy of the 
prescription before deciding where to 
purchase eyeglasses, or (c) other 
actions?

15. The staff has received few 
complaints from consumers who wanted 
to buy replacement contact lenses from 
someone other than their original fitter 
but w ere refused access to their lens 
specifications. Are a significant number 
of con tact lens wearers refused access 
to their lens specifications? Can 
consumers reasonably avoid such 
problems? What are the costs and 
benefits of (a) a rule provision requiring 
release of specifications, (b) efforts to 
increase consumer awareness of the 
need to determine whether a particular 
examiner will provide specifications 
before deciding where to purchase 
lenses, or (c) other actions?

16. The contact lens study found that 
the prices charged for replacement 
contact lenses vary widely. Is that price 
dispersion explained by differences in 
lens or service quality, or is it evidence 
of a lack  of competition? If the latter, 
what is the cause of this lack of 
competition?

Section E. Public Hearings
Two sets of public hearings will be 

held on this proposed trade regulation 
rule. The first will commence on May 20, 
1985 at 9:30 a.m. in Room 332, 6th Street 
and Pennsylvania Avenue, NW, 
W ashington, DC. The second will 
commence on June 17,1985, at 9:30 a.m. 
in Room 12470, 450 Golden Gate 
Avenue, San Francisco, CA. Tentatively 
scheduled are 10 days of public hearings 
at each  site.

P ersons desiring to present their 
view s orally at the hearings should 
advise James P. Greenan, Presiding 
Officer, Federal Trade Commission, 
W ashing ton , D.C. 20580, 202-523-3564, 
as soon as possible.

The Presiding Officer appointed for 
this proceeding shall have all powers 
p rescribed  in 16 CFR 1.13(c), subject to 
any limitations described in this notice.
Section F. Instruction to Witnesses

1. Advance notice. If you wish to 
testify at the hearings, please notify the 
Presiding Officer immediately by letter 
or te lep h o n e  of your desire to appear 
and file with him or her your complete, 
word-for-word statement no later than 
April 26,1985 for witnesses at the

Washington, D.C. hearings and May 31, 
1985 for witnesses at the San Francisco, 
California hearings. (You may testify at 
only one of the hearings.) This advanced 
notice is required so that other 
interested persons can determine the 
need to ask you questions and have an 
opportunity to prepare. Any cross- 
examination that is permitted may cover 
any of your written testimony, which 
will be entered into the record exactly 
as submitted. Consequently, it will not 
be necessary for you to repeat this 
statement at the hearing. You may 
simply appear to answer questions with 
regard to your written statement or you 
may deliver a short s.ummary of the 
most important aspects of the statement 
within time limits to be set by the 
Presiding Officer. As a general rule, your 
oral summary should not exceed twenty » 
minutes.

Prospective witnesses are advised 
that they may be subject to questioning 
by designated representatives of 
interested parties and by members of 
the Commission’s staff. Prospective 
witnesses are also advised that they 
may be questioned about any data they 
have that supports or was used as a 
basis for general statements made in 
their testimony. Such questioning will be 
conducted subject to the descretion and 
control of the Presiding Officer and 
within such time limitations as he may 
impose. In the alternative, the Presiding 
Officer may conduct such examination 
himself or he may determine that full 
and true disclosure as to any issue or 
question may be achieved through 
rebuttal submissions or the presentation 
of additional oral or written statements. 
In all such instances, the Presiding 
Officer shall be governed by the. need 
for a full and true disclosure of the facts 
and shall permit or conduct such 
examination with due regard for 
relevance to the factual issues raised by 
the proposed rule and the testimony 
delivered by each witness.

2. Use o f Exhibits. Use of exhibits 
during oral testimony is encouraged, 
especially when they are to be used to 
help clarify technical or complex 
matters. If you plan to offer documents 
as exhibits, file them as soon as possible 
during the period for submission of 
written comments so they can be 
studied by other interested persons. If 
those documents are unavailable to you 
during this period you must file them as 
soon as possible thereafter and not later 
than the deadline for filing your 
prepared statement. Mark each of the 
documents with your name, and number 
them in sequence, (e.g., Jones Exhibit 1). 
Please also number all pages of each 
exhibit. The Presiding Officer has the 
power to refuse to accept for the

rulemaking record any hearing exhibits 
that you have not furnished by the 
deadline.

3. Expert Witnesses. If you are going 
to testify as an expert witness, you must 
attach to your statement a curriculum 
vitae, biographical sketch, resume or 
summary of your professional 
background and a bibliography of your 
publications. It would be helpful if you 
would also include documentation for 
the opinions and conclusions you 
express by footnotes to your statements 
or in separate exhibits. If your testimony 
is based upon or chiefly concerned with 
one or two major research studies, 
copies should be furnished. The 
remaining citations to other works can 
be accomplished by using footnotes in 
your statement referring to those works.

4. Results o f surveys and other 
research studies. If in your testimony 
you will present die results of a survey 
or other research study, as distinguished 
from simple references to previously 
published studies conducted by others, 
you must also present as an exhibit or 
exhibits all of the following information 
that is available to you:

(a) A complete report of the survey or 
other research study and the 
information and documents listed in (b) 
through (e) below if they are not 
included in that report.

(b) A description of the sampling 
procedures and selection process, 
including the number of persons 
contacted, the number of interviews 
completed, and the number of persons 
who refused to participate in the survey.

(c) Copies of all completed 
questionnaires or interview reports used 
in conducting the survey or study if 
respondents were permitted to answer 
questions in their own words rather than 
required to select an answer from one or 
more answers printed on the 
questionnaire or suggested by the 
intervièwer.

(d) A description of the methodology 
used in conducting the survey or other 
research study including the selection of 
and instructions to interviewers, 
introductory remarks by interviewers to 
respondents, and a sample 
questionnaire or other data collection 
instrument.

(e) A description of the statistical 
procedures used to analyze the data and 
all data tables which underlie the results 
reported.

Other interested persons may wish to 
examine the questionnaires, data 
collection forms and any other 
underlying data not offered as exhibits 
and which serve as a basis for your 
testimony. This information, along with 
computer tapes that were used to
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conduct analyses, should be made 
. available (with appropriate explanatory 
data) upon request of the Presiding 
Officer. The Presiding Officer will then 
be in a position to permit their use by 
other interested persons or their 
counsel.

5. Identification, number o f copies, 
and inspection. To assure prompt 
consideration, all materials filed by 
prospective witnesses pursuant to the 
instructions contained in paragraphs 1-4 
above should be identified as 
“Ophthalmic Practice Rulemaking 
Statement” (“and Exhibits,” if 
appropriate), submitted in five copies 
when feasible and not burdensome, and 
should include the name, title, address, 
and telephone number of the 
prospective witness.

6. Reasons for requirement. The 
foregoing requirements are necessary to 
permit us to schedule the time for your 
appearances and that of other witnesses 
in an orderly manner. Other interested 
parties must have your expected 
testimony and supporting documents 
available for study before the hearing so 
they can decide whether to question you 
or file rebuttals. If you do not comply 
with all of the requirements, the 
Presiding Officer has the power to 
refuse to let you testify.

7. General procedures. These hearings 
will be informal and courtroom rules of 
evidence will not apply. You will not be 
placed under oath unless the Presiding 
Officer so requires. You also are not 
required to respond to any question 
outside the area of your written 
statement. However, if such questions 
are permitted, you may respond if you 
feel you are prepared and have 
something to contribute. The Presiding 
Officer will assure that all questioning is 
conducted in a fair and reasonable 
manner and will allocate time according 
to the number of parties participating, 
the legitimate needs of each group for 
full and true disclosure, and the number 
and nature of the factual issues 
discussed. The Presiding Officer further 
has the right to limit the number of 
witnesses to by heard if the orderly 
conduct of the hearing so requires.

The deadlines established by this 
notice will not be extended and hearing 
dates will not be postponed unless 
hardship can be demonstrated.
Section G. Notification of Interest

If you wish to avail yourself of the 
opportunity to question witnesses you 
must notify the Presiding Officer by 
March 8,1985 of your position with 
respect to the proposed rulemaking 
proceeding. Your notification must be in 
sufficent detail to enable the Presiding 
Officer to identify groups with the same

or similar interests respecting the 
general questions and issues provided in 
Section E of this notice. The Presiding 
Officer may require the submission of 
additional information if your 
notification is inadequate. If you fail to 
file an adequate notification in sufficient 
detail, you may be denied the 
opportunity to cross-examine witnesses.

Before the hearings commence, the 
Presiding Officer will identify groups 
with the same or similar interests in the 
proceeding. These groups will be 
required to select a single representative 
for the purpose of conducting direct or 
cross-examination. If they are unable to 
agree, the Presiding Officer may select a 
representative for each group. The 
Presiding Officer will notify all 
interested persons of the identity of the 
group representatives at the earliest 
practicable time.

Group representatives will be given 
an opportunity to question each witness 
on any issue relevant to the proceeding 
and within the scope of the testimony. 
The Presiding Officer may disallow any 
questioning that is not appropriate for 
full and true disclosure as to relevant 
issues. The Presiding Officer may 
impose fair and reasonable time 
limitations on the questioning. Given 
that questioning by group 
representatives and the staff will satisfy 
the statutory requirements with respect 
to disputed issues, no such issues will 
be designated by the Presiding Officer.

Section H. Post-Hearing Procedures

The Presiding Officer will establish 
the time that you will be afforded after 
the close of the hearings to file rebuttal 
submissions, which must be based only 
upon identified, properly cited matters 
already in the record. The Presiding 
Officer will reject all submissions which 
are essentially additional written 
comments rather than rebuttal. The 
rebuttal period will include the time 
consumed in securing a complete 
transcript.

Within a reasonable time after the 
close of the rebuttal period, the staff 
shall release its recommendations to the 
Commission as required by the 
Commission’s Rules of Practice. The 
Presiding Officer’s report shall be 
released not later than 30 days 
thereafter and shall include a 
recommended decision based upon his 
or her findings and conclusions as to all 
relevant and material evidence. Post­
record comments, as described in 
§ 1.13(h) of the Rules of Practice, shall 
be submitted not later than 60 days after 
the publication of the Presiding Officer’s 
report.

Section I. Rulemaking Record

In view of the substantial rulemaking 
records that have been established in 
prior trade regulation rulemaking 
proceedings (and the consequent 
difficulty in reviewing such records), the 
Commission urges all interested persons 
to consider the relevance of any 
material before submitting it for the 
rulemaking record. While the 
Commission encourages comments on 
its proposed rule, the submission of 
materiaLthat is not generally probative 
of the issues posed by the proposed rule 
merely overburdens the rulemaking 
record and decreases its usefulness, 
both to those reviewing the record and 
to interested persons using it during the 
course of the proceeding. The 
Commission’s rulemaking staff has 
received similar instruction.

Material that the staff has obtained 
during the course of its investigation 
prior to the initiation of the rulemaking 
proceeding but that is not placed in the 
rulemaking record will be made 
available to the public to the extent that 
it is considered to be nonexempt from 
disclosure under the Freedom of 
Information Act, 5 U.S.C. 552.

The rulemaking record, as defined in 
16 CFR 1.18(a), will be made available 
for examination in Room 130, Public 
Reference Room, Federal Trade 
Commission, 6th Street and 
Pennsylvania Avenue NW, Washington, 
D.C.

Section J. Preliminary Regulatory 
Analysis

/. Need for, and Objectives of, the 
Proposed Rule

The Federal Trade Commission (FTC) 
is examining restrictions on the delivery 
of eye care services and products in an 
effort to ensure maximum consumer 
access to these goods and services at 
the lowest possible price, without any 
compromise in the quality of vision care. 
This preliminary regulatory analysis is 
included in the Notice of Proposed 
Rulemaking in order to facilitate its 
availability to the public.

The proposed rule would remove 
state-imposed restrictions that bar 
certain forms of commercial ophthalmic 
practice and would clarify the current 
prescription release provisions of 16 
CFR Part 456, the Advertising of 
Ophthalmic Goods and Services Trade 
Regulation Rule, which is referred to in 
this analysis as the “Eyeglasses Rule.” 
Detailed information regarding the 
investigation, findings, and reasoning 
that support the proposed rule is 
contained in preceding sections of this 
Notice and is incorporated by reference
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into this analysis, and in the FTC Staff 
Report entitled “State Restrictions on 
Vision Care Providers: The Effects on 
Consumers” (July 1980).

The Federal Trade Commission has 
identified several such restrictions that 
it has reason to believe limit competition 
in the delivery of eye care goods and 
services and cause substantial consumer 
injury. These restrictions appear to 
decrease consumer access to vision care 
services, increase the cost of these 
services, and impede the growth of 
“non-traditional” eye care practices, but 
fail to provide offsetting improvements 
in quality of care. The restrictions in 
question prohibit: (1) Business 
relationships between optometrists or 
opticians and lay individuals or firms;
(2) the operation or ownership of branch 
offices by vision care providers; (3) the 
location of optometrists’ offices in 
pharmacies, department stores, 
shopping centers, retail optical 
dispensaries, or other mercantile 
settings; and (4) the use of trade names 
by optometrists. The proposed rule 
would prohibit enforcement of the 
restrictions enumerated above but 
would not interfere with a state’s ability 
to enforce specific restrictions aimed at 
control of harmful practice».

The proposed rule would also clarify 
the Eyeglasses Rule’s current 
prescription release requirement by 
modifying the definition of prescription.
II. Legal Authority

The Commission has reason to believe 
that the public restrictions discussed 
above may be unfair acts or practices 
within the meaning of sections 5 and 18 
of the Federal Trade Commission Act,
15 U.S.C. 45 and 57(a) because such 
restrictions may cause substantial injury 
to consumers that is not outweighed by 
any countervailing benefits and that 
consumers cannot reasonably avoid.
III. Alternatives Considered by the 
Commission

The Commission notes that 
alternatives under consideration are 
procedural, not substantive. Unlike 
some regulatory initiatives where 
alternative substantive approaches to 
attain the same ends may exist, in this 
instance the Commission’s intent is to 
permit certain forms of ophthalmic 
practice to exist in the marketplace, in 
the face of state laws explicitly banning 
them. Thus, the alternatives to the 
promulgation of a rule focus solely on 
other approaches for attaining the 
relaxation of those state restrictions. In 
the discussion that follows we detail the 
costs and benefits associated with the 
attainment of the goal of permitting 
commercial ophthalmic practice.

Assuming the broadest application of 
successful outcomes, the same costs and 
benefits would result irrespective of the 
process used to achieve those ends. We 
discuss all costs and benefits for the 
rulemaking option only. To the extent 
that the use of alternative procedural 
options may impose different costs and 
benefits in pursuing the substantive 
goals, we discuss those in each section.
1. Model State Law

Rather than promulgating a trade 
regulation rule,the Commission could 
issue a public report with a model state 
law or guidelines for voluntary change 
which embody the Commission’s 
findings and objectives. Adoption of 
these guidelines in whole or in part 
would be at the discretion of each state. 
(See Advance Notice of Proposed 
Rulemaking, 45 FR 79828-79829 (1980), 
for a detailed discussion of possible 
subjects to include in such a model state 
law.)

2. Cases
One alternative to rulemaking is for 

the Commission to issue formal 
complaints on a case-by-case basis 
against a particular state, private 
association or ophthalmic practitioner 
alleged to have engaged in unfair acts or 
practices.

3. No Further Action by the FTC
The Commission could take no further 

action and close the investigation. The 
staff report and economic studies which 
serve as the primary evidentiary bases 
for the Commission’s decision to 
proceed with rulemaking could instead 
be made available to state regulatory 
bodies in the hope that they would take 
corrective action in this area.
IV. Cost-Benefit Analysis

The entitles that will be affected by 
the proposed rule are state and local 
agencies involved in regulation of vision 
care providers; optometrists, 
ophthalmologists, opticians, and other 
persons engaged in the provision of eye 
care; and consumers of vision care 
goods and services. The following cost- 
benefits analyses of the proposed rule 
and each alternative refer to particular 
affected entities whenever possible.

In 1982, approximately 22,000 
optometrists, 12,000 ophthalmologists, 
and 26,000 opticians were engaged in 
active practice. The majority of 
optometrists are self-employed or 
practice with the other optometrists as 
members of a professional corporation. 
Approximately 10% of optometrists are 
employed by large optical chains, 
department stores, or opticians. 
Consumers annually spend

approximately $6 billion on ophthalmic 
goods and services. Chain optical stores 
currently hold 15% of the retail eyeware 
market.

1. Proposed Rule
Costs, Adverse Effects: No direct 

compliance costs would be imposed on 
any affected sector by the proposed 
rule’s removal of state restrictions on 
commercial forms of practice.

a. Costs to A ffected Government 
Entities: The proposed rule would 
remove state statutes and state board 
regulations which ban commerical forms 
of practice. Indirect costs might arise 
should state or local regulatory agencies 
decide to enact new regulations to 
control potentially harmful practices. In 
addition to the cost involved in enacting 
such regulations, the regulatory agencies 
might incur some additional 
enforcement costs.

B. Costs to Industry Members: No 
direct costs would be imposed on 
optometrists, ophthalmologists, or 
opticians by the removal of state bans 
on commercial forms of practice. The 
rule would only permit, not require, 
providers to operate branch offices, 
maintain offices in mercantile locations, 
use trade names and be employed by 
lay corporations and individuals.

The only “costs” borne by industry 
members would be the indirect effects of 
doing business in a market where 
greater consumer choice creates more 
competition. The indirect effect of the 
rule on various industry members 
cannot be determined with any degree 
of precision. A range of consequences 
can be expected to flow from this 
restructuring of the market, depending at 
least in part of how individual providers 
respond to the changing market 
conditions.

In markets where commercial practice 
is now prohibited, it can be anticipated 
that commercial firms will enter. The 
market share that firms will capture in 
those states cannot be predicted. 
However, in states that currently permit 
commercial practice, it appeas to co­
exist with traditional solo practice.

Data from studies of the ophthalmic 
market indicate that this market is price 
elastic: that is, as prices of eye 
examinations and eyeglasses decline, 
there is a proportionately greater 
increase in consumption. Thus, the staff 
anticipate an incrase in total 
expenditures for vision care products 
and services. However, the market will 
be a more competitive one. Some less 
efficient providers will undoubtely lose 
business.

c. Costs to Vision Care Consumers:
No direct economic cost would be
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imposed on consumers of vision care by 
the removal of bans on commercial 
forms of practice. To the contrary, two 
FTC studies indicate that average prices 
for eye examinations, eyeglasses, and 
contact lenses are lower in markets 
where commercial practice is permitted, 
and that no adverse impact on the 
quality of vision care services should 
result from the removal of restrictions 
on forms of practice.

Benefits: a. Benefits to A ffected 
Government Entities: State and local 
regulatory agencies would incur lower 
compliance and enforcement costs if 
bans on commercial forms of practice 
were removed. However, these lower 
costs might be offset to some extent if 
states or agencies enact new regulations 
to control potentially harmful practices.

b. Benefits to Industry Members: 
Present vision care practitioners would 
be able to own and operate more than a 
limited number of offices, locate in 
mercantile settings, use a trade name for 
their practice, and enter into 
employment, leasing, or other business 
arrangements with lay individuals and 
firms, notwithstanding current state law 
to the contrary. Corporations or other 
business entities presently selling 
ophthalmic goods would be able to hire, 
lease space to, or associate with 
optometrists in order to offer one-stop 
shopping to consumers.

c. Benefits to Vision Care Consumers: 
By removing state restrictions on 
commercial practice, consumers of 
vision care should be able to purchase 
vision care goods and services at lower 
prices without any compromise in 
quality of care. FTC studies indicate 
that: (1) Prices are significantly lower
in cities where commercial practice 
and advertising are not restricted; (2) 
commercial optometrists charge lower 
prices than non-commercial 
optometrists; (3) non-commercial 
providers who operate in markets where 
commercial practice is permitted charge 
less than their counterparts in cities 
where commercial practice is 
prohibited; and (4) overall quality of 
care is no lower in commercial than in 
non-commercial markets. Consumers 
may be able to obtain these lower prices 
that result from increased competition 
from two groups: non-commercial 
practitioners who lower their prices in 
response to increased competition and 
commercial practitioners who offer 
vision care at low prices by taking 
advantage of economies of scale. Due to 
the lifting of restrictions on commercial 
forms of practice, it can be anticipated 
that some consumers will purchase 
vision care on a more frequent basis.

In addition, consumers would be able 
to obtain one-stop service (eye

examination plus eyeglasses or contact 
lenses) from optometrists who are 
located near or lease space from a retail 
optical dispensary in response to the 
lifting of location restrictions, or from 
retail optical firms which offer the 
services of an optometrist to perform 
eye examinations.

2. No Rule—Model State Law
Costs, Adverse Effects: a. Costs to 

Affected Government Entities: A model 
state law would impose no costs directly 
because it is an option to be adopted by 
state government entities at their 
discretion.

t 1
b. Costs to Industry Members: 

Assuming that all states adopted a 
model law, costs to industry members 
should be the same as if a rule were 
adopted. However, if some states do not 
enact the model state law while others 
enact only certain provisions or 
different versions altogether, the end 
result would be a lack of uniformity in 
the state laws concerning commercial 
practices. This might burden 
practitioners or firms who wish to 
maintain interstate operations.

c. Costs to Vision Care Consumers:
As stated above, no direct economic 
costs would be imposed on consumers 
by removal of ban& on commercial 
forms of practice. In addition, on the 
basis of the results of the FTC studies, 
no adverse impact on the quality of 
vision care is expected to result if a 
state adopts a model state law 
permitting commercial forms of practice.

Benefits: a. Benefits to Affected 
Government Entities: A model state law 
would provide states with valuable 
information, but would not remove state 
laws. Individuals states or state boards 
could modify the model law to meet 
particular circumstances.

b. Benefits to Industry Members: If a 
state adopts a model state law which 
permits the commercial forms of 
practice contained in the proposed rule, 
benefits to industry members in that 
state would be similar to those resulting 
from promulgation of a trade regulation' 
rule. This result assumes that 
commercial practice would not be 
burdened indirectly by restrictive state 
enforcement policies or regulations.

c. Benefits to Vision Care Consumers: 
If a state adopts a model state law 
permitting commercial forms of 
ophthalmic practice, benefits to 
consumers in that state would be the 
same as those resulting from 
promulgation of the trade regulation 
rule.

3. Cases Against Private Associations 
and/or State Government Entities

Costs, Adverse Effects: a. Costs to 
Affected Parties: The issuance of a 
complaint by the Commission against a 
private association or against a state 
regulatory body alleging Section 5 
unfairness concerning commercial 
practice restrictions would result in 
adjudication costs for that entity. If the 
Commission issued a final order, a party 
against whom the complaints were 
issued would have a comply with the 
terms of that order. Compliance costs 
would parallel those of a trade 
regulation rule.

b. Costs to Industry Members: If the 
Commission pursued the option of a 
case-by-case adjudication, those cases 
would necessarily 8 e  against states and 
private associations that have imposed 
commercial practice bans. Costs to 
industry members in the event of 
successful litigation by the Commission 
would be the same as if a rule were 
adopted. The only significant difference 
in procedural costs would be that 
rulemaking entitles affected industry 
groups to participate. In adjudication 
against a specific state governmental 
entity, affected industry members would 
have to seek intervenor or amicus 
curiae status.

c. Costs to Vision Care Consumers: 
Assuming the broadest application of a 
final order, successful litigation would 
result in the same substantive costs and 
benefits as rulemaking. However, 
consumers would not have a right to 
participate in litigation as they would in 
rulemaking proceedings.

Benefits: a. Benefits to Affected 
Parties: Private associations or state 
and'local regulatory agencies would 
incur lower compliance and 
enforcement costs if bans on 
commercial forms of practice were 
removed. However, these lower costs 
might be offset to some extent if such 
entities enact new ethical codes or 
regulations to control potentially 
harmful practices.

b. Benefits to Industry Members: A 
case against a particular state would 
produce benefits to industry members in 
that state similar to those that would 
result from promulgation of a trade 
regulation rule.

A case against an association in a 
state that prohibited commercial 
practice would result in little if any 
benefit to industry members. A case 
against an association in a state that 
permits commercial practice would 
enable industry members who wished to 
engage in commercial practice to enjoy 
the benefits of association membership.
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c. Benefits to Vision Care Consumers: 
Any case that resulted in the removal of 
barriers to commercial practice in a 
particular state would produce benefits 
to consumers in that state similar to 
those that would result from 
promulgation of a trade regulation rule.

4. No Further Action by the FTC
Costs, Adverse Effects: a. Costs to 

Affected Government Entities: None. 
Should the FTC take no further action 
regarding state-imposed commercial 
restrictions, these state restrictions will 
remain operative. FTC materials could 
be provided to state and local regulatory 
entities should they wish to consider 
modification of existing state laws or 
regulations.

b. Costs to Industry Members: Present 
conditions of practice will probably 
continue to exist if the FTC terminates 
its activity regarding commercial 
restraints. Ophthalmic practitioners who 
would adopt forms of commercial 
practice if permitted to do so by state 
law would be adversely affected by FTC 
inactivity.

c. Costs to Vision Care Consumers: 
Consumer injury, which the Commission 
has reason to believe results from 
restraints on commercial forms of 
practice, will continue it the 
Commission terminates its activity in 
this area. Consumers residing in markets 
where restrictions exist will be 
adversely affected since the status quo 
of these markets presently limits 
competition. As a result, consumers in 
markets where restrictions exist may 
continue to face artifically high costs 
due to limited competition in the eye 
care goods and services markets.

Benefits: a. Benefits to Affected 
Government Entities: State law and 
regulation will not be preempted by 
federal regulation if the FTC takes no 
further action. State and local 
governments will not be obliged to 
reevaluate existing laws or enact any 
new laws.

b. Benefits to Industry Members: Non­
commercial practitioners may continue 
to operate without encountering 
increased competion.

c. Benefits to Vision Care Consumers: 
None. Consumers would not benefit by 
termination of Commission activity in 
this area. The potential benefits 
associated with commercial practice 
would be foreclosed if the Commission 
took no further action and no action at 
the state level were forthcoming
V. Explanation of why the Commission 
has Initiated a Rulemaking Proceeding

The Commission has considered all 
remedial options discussed in Part 1 of 
this Regulatory Analysis. Of all the

alternatives considered, the Commission 
believes that rulemaking is the most 
efficient and orderly way to explore* 
further the complex issues involved in 
this investigation. Although the 
Commission has decided to initiate a 
rulemaking proceeding, it should be 
noted that the commercial practice 
portion of the proposed rule is 
essentially deregulatory in nature. By 
barring enforcement of state restrictions 
on commercial forms of practice, the 
proposed rule would reduce barriers to 
competition and remove direct 
government interference with 
practitioners’ decisionmaking. The 
evidence to date indicates that these 
restrictions result in substantial 
consumer injury by causing prices to be 
unnecessarily high and by limiting 
access to care. At the same time, these 
restraints do not offer any 
countervailing benefit in terms of higher 
quality vision care. In addition, this 
injury is not one consumers can 
reasonably avoid because it results from 
government-imposed restrictions. 
Therefore, the Commission has reason 
to believe that such restrictions may be 
unfair to consumers. The proposed 
modification of the prescription release 
requirement would simply clarify the 
nature and extent of that requirement.

The Commission has carefully 
considered the option of preparing a 
model state law. The model state statute 
could include provisions permitting the 
forms of practice contained in the 
proposed rule. The preparation of such a 
statute, however, would be only a 
recommendation by the Commission 
and would depend on voluntary action 
by the states themselves to accomplish 
the desired changes. While the 
preparation of a model state law might 
provide an impetus for state action, it is 
unlikely that most or all 50 states would 
enact the model state law. Despite the 
1980 publication of the Bureau of 
Economics study, which found that 
commercial practice restrictions cause 
higher prices but do not maintain or 
enhance quality of care, there has been 
little movement at the state level to 
change the applicable laws. Moreover, a 
significant change in the current state 
regulatory scheme is not likely to occur 
in the time that it could be accomplished 
by the Commission through 
promulgation of a trade regulation rule. 
Finally, some states might only enact 
certain portions of the model statute or 
might enact different versions 
altogether.

Another remedial option is for the 
Commission to issue complaints against 
individual states or private associations 
concerning commercial practice 
restrictions. The Commission has

considered this alternative and has 
determined that this is not the most 
appropriate way to proceed for several 
reasons. First, an action against a 
private association would still leave 
state laws intact. Second, a final order 
against a state or private association 
might not have application to others; 
hence, much of the consumer injury 
believedto exist might not be alleviated. 
Given the number of states which 
restrict commercial practice, the 
Commission has determined that the 
issuance of individual complaints would 
not be an efficient use of Commission 
resoufces. Only a remedy with 
nationwide application will eliminate 
the widespread consumer injury.

For these reasons, the Commission 
has determined that initiation of a 
rulemaking proceeding is the most 
appropriate way to proceed and is the 
most efficient use of Commission, 
resources. Through rulemaking, the 
Commission can present a thorough 
analysis of the issues raised by this 
investigation. Rulemaking also permits 
direct participation by all interested 
parties. If the Commission ultimately 
determines that state commercial 
practice restraints are unfair under 
Section 5, a trade regulation rule is the 
only remedy that would alleviate the 
consumer injury nationwide.

Section K. Initial Regulatory Flexibility 
Analysis

The following discussion is included 
with the Commission’s Preliminary 
Regulatory Analysis for the proposed 
rule pursuant to the requirements of the 
Regulatory Flexilibilty Act, Pub. L. 96- 
354. The Act requires an analysis of the 
anticipated impact of the proposed rule 
on small business.6 The analysis must 
contain a description of: (1) The reasons 
why action is being considered; (2) the 
objectives of and legal basis for the 
proposed rule; (3) the class and number 
of small entities affected; (4) the 
projected reporting, recordkeeping and 
other compliance requirements of the 
proposed rule; (5) any existing relevant 
federal rules which may duplicate, 
overlap or conflict with the proposed 
rule; 7 and (6) any significant 
alternatives to the proposed rule which 
accomplish its objectives and, at the 
same time, minimize its impact on small 
entities.8 The preliminary regulatory 
analysis preceding this section 
discussed items, 1, 2 and 6 above in 
detail and therefore will not be repeated

« 5 U.S.C. 603(a) (1983).
1 5 U.S.C. 603(b) (1H 5) (lflfB). 
8 5 U.S.C. 803(c) (1983).
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here.9 Thus, this analysis will discuss 
items 3-5 above.

I. Entities to Which the Rule Applies
The proposed rule will directly affect 

all ophthalmologists and optometrists 
who perform eye examinations and all 
optometrists, opticians and others who 
desire to engage in commerical 
ophthalmic practice. In 1982, there were 
approximately 12,000 ophthalmologists,
22,000 optometrists, and 26,000 opticians 
in active practice in the United States. 
Most ophthalmologists and optometrists 
are self-employed. The majority of 
opticians are self-employed or employed 
in “independent” retail optical 
establishments. An increasing number 
of vision care providers, however, 
appear to be adopting alternate modes 
of practice, including partnerships, 
group practice, and, in the case of 
optometrists and opticians, employment 
by or leasing arrangements with 
commercial optical establishments (such 
as department stores or large retail 
optical chains).

Ophthalmologists, optometrists and 
opticians all provide eye care service to 
consumers. Ophthalmologists and 
optometrists examine the eyes and 
prescribe and dispense eyeglasses and 
contact lenses. Opticians dispense 
eyeglasses, and, in some states, they fit 
and dispense contact lenses.

Most ophthalmologists are doctors of 
medicine, but some are doctors of 
osteopathy. They specialize in the 
diagnosis and treatment of eye diseases 
and abnormal conditions, including 
refractive errors. As physicians, they are 
authorized to perform surgery orto ' 
prescribe drugs, lenses or other 
treatment to remedy these conditions.

Doctors of optometry examine the eye 
and related structures to determine the 
presence of vision problems, eye 
diseases or other abnormalities. They 
prescribe and adapt corrective lenses or 
other optical aids and may use visual 
training aids when indicated to preserve 
or restore maximum visual acuity. 
Generally, optometrists do not prescribe 
drugs, definitively diagnose or treat eye 
diseases, or perform surgery. In a few 
states, however, they may be able to 
treat eye diseases in certain 
circumstances.

Dispensing opticians (or ophthalmic 
dispensers) make, fit, supply and adjust 
eyeglasses according to prescriptions 
written by ophthalmologists or 
optometrists. In many states they are 
also authorized to duplicate spectacle 
lenses without a prescription, and, in 
some states, they may fit contact lenses

• 5 U.S.C. 605(a) explicitly permits such 
incorporation.

on their own authority or under the 
direction or supervision of an 
ophthalmologists or optometrist. By 
custom, practice and tradition, opticians 
in many states also dispense Contact 
lenses pursuant to an eye doctor’s 
written specifications or under certain 
other conditions.
II. Compliance Requirements

The Commission believes that 
reporting, recordkeeping or other 
compliance requirements of the 
proposed rule should not have a 
disproportionate impact on small 
entities as compared to large firms. The 
proposed rule, in fact, would impose no 
such mandatory requirements on any 
entities for compliance purposes. Rather, 
the primary impact of the proposed rule 
on small entities would stem from the 
increased competition in the vision care 
industry which can be anticipated as a 
result of the rule’s deregulatory effects.

-The economic impact on individual 
small entities from increased 
competition in the vision .care industry, 
although difficult to determine, could be 
substantial. However, the proposed rule 
provisions removing certain public 
restraints on commercial ophthalmic 
practice would permit small entities [i.e., 
optometrists and opticians) to engage in 
alternate modes of practice, including 
commercial practice, or to expand, 
should they desire to do so.

The proposed rule provisions 
removing certain commercial practice t 
restraints could adversely affect some 
small entities while benefiting others. 
This result would stem from the 
increased competition anticipated as a 
result of removing bans on commercial 
ophthalmic practice. In states that 
currently restrict commercial practice, 
for example, the market share of small 
entities providing vision care might tend 
to decline as large commercial practices 
enter the market. However, other small 
entities that wish to engage in 
commercial practice are not permitted to 
do so under current state laws.

We are aware of no existing federal 
rules that duplicate, overlap or conflict 
with the proposed rule.
Section L. Proposed Trade Regulation 
Rule

Notice is hereby given that the 
Federal Trade Commission, pursuant to 
the Federal Trade Commission Act, as 
amended, 15 U.S.C. 41 et seq., the 
provisions of part 1, subpart B of the 
Commission’s Procedures and Rules of 
Practice, 16 CFR 1.7 et seq., and the 
Administrative Procedure Act, 5 U.S.C. 
553 et seq., has initiated a proceeding for 
the promulgation of a trade regulation 
rule concerning ophthalmic practice.

Accordingly, the Commission 
proposes the following Trade Regulation 
Rule in the form of a revision of 16 CFR 
Part 456. Set forth below is the full text 
of the proposed rule, which has been 
integrated into the existing Eyeglasses 
Rule. In the text which immediately 
follows, new rule provisions are 
highlighted by arrows and deleted 
provisions are bracketed.10 The text of 
the proposed rule then appears without 
the deleted portions foreasier reading.

PART 456— [ADVERTISING OF 
OPHTHALMIC GOODS AND 
SERVICES] ►OPHTHALMIC 
PRACTICE R U LES ^

§ 456.1 Definitions.
(a) A [‘‘buyer’'] ►“patient”-  ̂ is any 

person who has had an eye 
examination.

[(b) The “dissemination of 
information” is the use of newspapers, 
telephone'directories, window displays, 
signs, television, radio, or any other 
medium to communicate to the public 
any information, including information 
concerning the cost and availablity of a 
product or service.]

[(c)] ► (bH  An ‘ ‘eye examination" is 
the process of determining the refractive 
condition of a person’s eyes or the 
presence of any visual anomaly by the 
use of objective or subjective tests.

[(d)] ►(<;)◄ "Ophthalmic goods" 
consist of eyeglasses, or any component 
of eyeglasses, and contact lenses.

[(e)] ►(d)-^ "Ophthalmic services" 
are the measuring, fitting, and adjusting 
of ophthalmic goods to the face 
subsequent to an eye examination.

►(e) An “ophthalmologist” is any 
Doctor of Medicine or Osteopathy who 
perfoms eye examinations.-^

► (f) An "optometrist" is any Doctor 
of Optometry.-^

[(f)] ►(g)-^ A "person" means any 
party over which the Federal Trade 
Commission has jurisdiction. This 
includes individuals, partnerships, 
corporations, [and] professional 
associations^, and other entities. ◄

[(g)] ► (h)-^ A “prescription” is the 
written specifications for [ophthalmic]
► spectacles lenses which are derived 
from an eye examinations, including◄ 
[The prescription shall contain all of the 
information necessary to permit the 
buyer to obtain the necessary 
ophthalmic goods from the seller of his 
choice. In the case of a prescription for 
contact lenses, the refractionist must

10 Some of the deleted portions correspond to 
those provisions of the original Rule which were 
remanded by virtue of the decision in American 
Optométrie Association v. Federal Trade 
Commission, 626 F.2d 897 (D.C. Cir. 1980).
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include in the prescription only those 
measurements and directions which 
would be included in a prescription for 
spectacle lenses.]

[All prescriptions shall includs] all of 
the information specified by state law, if 
any, ►necessary to obtain spectacle 
lenses.^

[(h) A "refractionist1’ is any Doctor of 
Medicine Osteopathy, or Optometry or 
any other person authorized by state 
law to perform eye examinations.]

(i) A “seller" is any person, or his ►or 
her^ employee or agent, who sells or 
provides ophthalmic goods and services 
directly to the public.

►(j) A "trade name ban” is any state 
law, rule or regulation which prohibits 
optometrists from practicing or holding 
themselves out to the public under the 
name of the person by whom they are 
employed or a name other than the 
name shown on their license or 
certificate of registration.^

[§ 456.2 Private Conduct].
[(a) It is an unfair act or practice for 

sellers to fail to disseminate information 
concerning ophthalmic goods and 
services notwithstanding state or local 
law to the contrary. Provided, Violation 
of this subpart by any seller acting alone 
shall not be deemed to be a violation of 
section 5(a)(1) of the Federal Trade 
Commission Act.]

[To prevent this unfair act or practice, 
any seller may engage in the 
dissemination of information concerning 
ophthalmic goods and services subject 
to the limitations expressed in $ 456.5 
below.]

[(b) It is an unfair act or practice for 
refractionists to fail to disseminate 
information concerning eye 
examinations notwithstanding state or 
local law to the contrary. Provided, 
Violation of this subpart by any 
refractionist acting alone shall not be 
deemed to be a violation of section 
5(a)(1) of the Federal Trade Commission 
Act.]

[To prevent this unfair act or practice, 
any refractionist may engage in the 
dissemination of information concerning 
eye examinations. Nothing in this 
subpart shall excuse a refractionist from 
compliance with any state or local law 
which permits the dissemination of 
information concerning eye 
examinations, including information on 
the cost and availability of those 
examinations but require that specified 
affirmative disclosures also be 
included.]

[§ 456.3 Public Restraints].
[It is an unfair act or practice under 

Section 5 of the Federal Trade 
Commission Act for any state or local

government entity or any subdivision 
thereof, state instrumentality, or state or 
local governmental official to enforce 
any:]

[(a) prohibition, limitation or burden 
on the dissemination of information 
concerning ophthalmic goods and 
services by any seller or group of sellers, 
or]

[(b) prohibition, limitation or burden 
on the dissemination of information 
concerning eye examinations by any 
refractionist. Provided: Nothing in 
subpart (b) shall be construed to 
prohibit the enforcement of a state or 
local law which permits the . 
dissemination of information concerning 
eye examinations, including information 
on the cost and availability of those 
examinations, but requires that specified 
affirmative disclosures also be 
included.]

[Violation of subparts (a) and (b) shall 
not be deemed for purposes of section 
5(m)(l)(A) or section 19 of the Federal 
Trade Commission Act to be a violation 
of section 5(a)(1) of the Act.]

[§ 456.4 Conformance to State Law].
[It is an unfair act or practice under 

section 5 of the Federal Trade 
Commission Act:]

[(a) for any seller to reduce, limit or 
burden the dissemination of information 
concerning ophthalmic goods and 
services in order to comply with any 
law, rule, regulation or code of conduct 
of any nonfederal legislative, executive, 
regulatory or licensing entity or any 
other entity or person, which would 
have the effect of prohibiting, limiting, or 
burdening the dissemination of this 
information, or]

[(b) for any refractionist to reduce, 
limit, or burden the dissemination of 
information concerning eye 
examinations in order to comply with 
any law, rule, regulation or code of 
conduct of any nonfederal legislative, 
executive, regulatory or licensing entity 
or any other entity or person, which 
would have the effect of prohibiting, 
limiting, or burdening the dissemination 
of this information. Provided: To the 
extent that a state or local law, rule, or 
regulation permits the dissemination of 
information concerning eye 
examinations, including information on 
the cost and availability of those 
examinations, compliance with that law 
or regulation shall not be construed to 
reduce, limit or burden the 
dissemination of information concerning 
eye examinations.]

[§ 456.5 Permissible State Limitations].
[(a) To the extent that a state or local 

law, rule, or regulation requires that any 
or all of the following items be included

within any dissemination of information 
concerning opthalmic goods and 
services, such a law, rule, or regulation 
shall not be considered to prohibit, limit, 
or burden the dissemination of 
information.]

[(1) whether an advertised price 
includes single vision and/or multifocal 
lenses;]

[(2) whether an advertised price for 
contact lenses refers to soft and/or hard 
contact lenses;]

[(3) whether an advertised price for 
ophthalmic goods includes an eye 
examination;]

[(4) whether an advertised price for 
ophthalmic goods includes all 
dispensing fees, and]

[(5) whether an advertised price for 
eyeglasses includes both frames and 
lenses.]

[(b) Where a state or local law, rule, 
or regulation applies to all retail, 
advertisements of consumer goods and 
services (including a law, rule, or 
regulation which requires the 
affirmative disclosure of information or 
imposes reasonable time, place and 
manner restrictions), such a law or 
regulation shall not be considered to 
prohibit, limit, or burden the 
dissemination of information.]

[(c) if, upon application of an 
appropriate state or local governmental 
agency, the Commission determines that 
any additional requirement of any such 
state or local govermental agency 
deemed by that agency to be necessary 
to prevent deception or unfairness is 
reasonable and does not unduly burden 
the dissemination of information, then 
that requirement shall be permitted to 
the extent specified by the Commission.]

[§ 456.6 Private Restraints.]
[(a) It is an unfair act or practice for 

any person, other than a state or a 
political subdivision or agency thereof, 
to prohibit, limit or burden:]

[(1) the dissemination of information 
concerning opthalmic goods and 
services by any seller;]

[(2) the dissemination of information 
concerning eye examinations by any 
refractionist. Provided: Nothing in this 
subpart shall be construed to prohibit 
any person from imposing reasonable 
affirmative disclosure requirements on 
the dissemination of information 
concerning eye examinations.]

[(b) Any organization or association 
which is not composed primarily of 
sellers and/or refractionists, which 
adopts or enforces self-regulatory 
guidelines for the dissemination of 
information which apply to all retail 
advertisements of consumer goods and
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services, shall not be deemed to be in 
violation of this subpart.]

1(c) The conditioning of membership 
in a professional or trade association of 
sellers or refractionists on a requirement 
that members or prospective members of 
that association not engage in the 
dissemination of information concerning 
opthalmic goods and services and eye 
examinations or a requirement that 
opthalmic goods and services be 
advertised only in a prescribed manner 
shall be deemed to prohibit, limit or 
burden the dissemination of that 
information.]

§ 456.[7] ►2 -« Separation of Examination 
and Dispensing.

[In connection with the performance 
of eye examinations] ► I^t is an unfair 
act or practice for [a refractionists] ►an 
opthalmologist or optometrists to:

(a) Fail to give to the [buyer] 
► patients [a] ► ones copy of the 
[buyer’s] ►patient’s spectacle le n ss  
precription immediately after the eye 
examination is completed. Provided: [A 
refractionist] ►An ophthalmologist or 
optometrists may refuse to give the 
[buyer] ► patients a copy of the 
[buyer’s] ►patient’s s  prescription until 
the [buyer] ► patients has paid for the 
eye examination, but only if that 
[refractionist] ►ophthalmologist or 
optometrists s  would have required 
immediate payment from that [buyer] 
► patients had the examination 
revealed that no ophthalmic goods were 
required;

(b) Condition the availability of an 
eye examination to any person on a 
requirement that [that person] ►the 
patients agree to purchase any 
opthalmic goods from the [refractionist] 
►opthalmologist or optometrists;

(c) Charge the [buyer] ► patents any 
fee in addition to the [refractionist’s] 
►ophthalmologist’s or optometrist’s s  
examination fee as a condition to 
releasing the prescription to the [buyer] 
► patients. Provided'. [A refractionist] 
►An opthalmologist or optometrists 
may charge an additional fee for 
verifying-ophthalmic goods dispensed 
by another seller when the additional 
fee is imposed at the time the 
verification is performed; or

(d) Place on the prescription, or 
require the [buyer] ► patients to sign, 
or deliver to the [buyer] ► patients a 
form or notice waiving or disclaiming 
the liability or responsibility of the 
[refractionist] ►ophthalmologist or 
optomertrists for the accuracy of the 
eye examination or the accuracy of the 
ophthalmic goods and services 
dispensed by another seller.

§ 456.[8] ► 3 s  Federal or State 
Employees.

[Nothing in this part shall be 
construed to prohibit any federal, state 
or local government entity from 
adopting and enforcing standards or 
requirements concerning the 
dissemination of information and 
release of prescriptions by sellers or 
refractionists employed by those 
governmental entities.]
► The requirements of § 456.2 of this 
rule do not apply to ophthalmologists, 
optometrists or sellers in the employ of 
any federal, state or local governmental 
entity. ^

► § 456.4 State Bans on Commercial 
Practice.

(a) It is an unfair act or practice for 
any state or local governmental entity to 
enforce any law, rule or regulation 
which directly or indirectly:

(1) Prohibits employer-employee or 
other business relationships between 
optometrists or sellers and persons other 
than ophthalmologists or optometrists;*

(2) Limits the number of offices which 
an optometrist or seller may own or 
operate;

(3) Prohibits an optometrist from 
practicing in a pharmacy, department 
store, shopping center, retail optical 
dispensary or other mercantile location;

(4) Imposes a trade name ban.
(b) If any state or local governmental 

entity or officer violates any of the 
provisions of § 456.4(a) (l)-(4), that 
person will not be subject to any 
liability under Sections 5(m)(l)(A) or 19 
of the Federal Trade Commission Act.

§ 456.19] ► 5 m  Declaration of Commission 
Intent.

[(a) It is the purpose of this part to 
allow retail sellers of ophthalmic goods 
and services to disseminate information 
concerning those goods and services in 
a fair and nondeceptive manner to 
prospective purchasers. This part is 
intended to eliminate certain restraints, 
burdens, and controls imposed by state 
and local governmental action as well 
as by private action on the 
dissemination of information, including 
advertising, concerning ophthalmic 
goods and services.]

[It is the intent of the Commission that 
this part shall preempt all state and 
local laws, rules, or regulations that are 
repugnant to this part, and that would in 
any way prevent or burden the 
dissemination of information by retail 
sellers of ophthalmic goods and services 
to prospective purchasers, except to the 
extent specifically permitted by this 
part. All state or local laws, rules, or 
regulations which burden the 
dissemination of information by 
requiring affirmative disclosure

specifically addressed to ophthalmic 
goods and services are preempted, 
except for those specifically permitted 
by this part. State and local laws, rules, 
or regulations whicn apply to 
advertising of all consumer goods and 
services, including those that require 
affirmative disclosure of information, 
are not preempted.]

[(b) It is the Commission’s intent that 
state laws which do not permit 
refractionists to disseminate information 
concerning eye examinations, including 
information concerning the cost and 
availability of those examinations, be 
preempted. State and local laws, rules 
or regulations which require affirmative 
disclosure of information in all 
disseminations of information 
concerning eye examinations are not 
preempted.]

[(c) The Commission intends this part 
to be as self-enforcing as possible. To 
that end, it is the Commission’s intent 
that this part may be used, among other 
ways, as a defense to any proceeding of 
any kind which may be brought against 
any retail seller of ophthalmic goods 
and services or refractionist who 
advertises in a nondeceptive and fair 
manner.]

[(d) It is not the Commission’s intent 
to compel any seller or refractionist to 
disseminate information by virtue of this 
part. On the contrary, the provisions of 
this part are intended solely for the 
protection of those sellers and 
refractionists who want to disseminate 
information but have been restrained or 
prevented from advertising due to the 
prohibitions and restrictions of state and 
local laws and regulations, or by private 
action.]

[(e)] (a) In prohibiting the use of 
waivers and disclaimers of liability in 
§ [456.7(d)] 456.2(d), it is not the 
Commission’s intent to impose liability 
on [a refractionist] an ophthalmologist 
or optometrist for the ophthalmic goods 
and services dispensed by another seller 
pursuant to that [refractionists’s] 
ophthalmologist’s or optometrist’s 
prescription.

►(b) It is the purpose of this rule to 
allow optometrists or sellers of 
Ophthalmic goods and services to work 
for or enter into other business 
relationships (such as partnerships or 
franchise agreements) with non­
professional corporations or unlicensed 
persons. The rule is not intended to 
interfere with a state’s ability to enforce 
any law, rule, or regulation designed to 
control specific harmful practices, such 
as improper interference in the 
professional judgment of optometrists or 
sellers or compensation schemes used to 
pay employed optometrists or sellers
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which encourage over-prescription so 
long as the law, rule, or regulation does 
not directly or indirectly prohibit 
optometrists or sellers from working for 
or entering into other business 
relationships with nonprofessional 
corporations or unlicensed persons.

►(c) It is the purpose of this rule to 
allow optometrists, sellers, or any other 
person to own or operate any number of 
offices. The rule is not intended to 
interfere with a state’s ability to enforce 
any law, rule, or regulation requiring 
that opthalmic goods, services or eye 
examinations provided at each office be 
supplied by a person qualified under 
state law to do so or regulating the 
services provided at each office, as long 
as states do not directly or indirectly 
limit the number of offices which an 
optometrist or seller can own or 
operate.-^

►(d) It is the purpose of this rule to 
allow optometrists to practice in a 
pharmacy, department store, shopping 
center, retail optical dispensary or other 
mercantile location. The rule is not 
intended to interfere with the state’s 
ability to enforce general zoning laws or 
any law, rule, or regulation which 
prohibits the location of optometric or 
optical practice in areas which would 
create a public health or safety 
hazard.*^

►(e) It is the purpose of this rule to 
allow optometrists to practice or hold 
themselves out to the public under trade 
names. The rule is not intended to 
prevent states from enforcing any law, 
rule, or regulation which requires that 
the identity of an optometrist be 
disclosed to a patient at the time an eye 
examination is performed or ophthalmic 
goods or services are dispensed. This 
rule also is not intended to prohibit 
states from enforcing any state law, rule, 
or regulation that is reasonably 
necessary to prevent the deceptive use 
of trade names in advertising.-^

►(f) The Commission intends the rule 
to be as self-enforcing as possible. To 
that end, it is the Commission’s intent 
that this rule may be used, among other 
ways, as a defense to any proceeding of 
any kind which may be brought against 
any seller or optometrist for practicing 
under a trade name, working for or 
asseciating with a non-professional 
corporation or unlicensed person, 
operating branch offices or practicing in 
a mercantile location.-^

1(f)] ►(§)◄ The rule, each subpart, 
and the Declaration of Commission 
Intent and their application are separate 
and severable.
* * *  *  *

Part 466— Ophthalmic Practice Rules

§ 456.1 Definitions
(a) A “patient” is any person who has 

had an eye examination.
(b) An "eye examination" is the 

process of determining the refractive 
condition of a person’s eyes or die 
presence of any visual anomaly by the 
use of objective or subjective testa.

(c) “Ophthalmic goods" consist of 
eyeglasses, or any component of 
eyeglasses, and contact lenses.

(d) “1Ophthalmic services" are the 
measuring, fitting, and adjusting of 
ophthalmic goods to the fuco subsequent 
to an eye examination.

(e) An “ophthalmologist’ is any 
Doctor of Medicine or Osteopathy who 
performs eye examinations.

(f) An “optometrist'” is any Doctor of 
Optometry.

(g) A “person” means any party over 
which the Federal Trade Commission 
has jurisdiction. This includes 
individuals, partnerships, corporations, 
professional associations, or other 
entities.

(h) A “prescription” is the written 
specifications for spectacle lenses which 
are derived from an eye examination, 
including all of the information specified 
by state law, if any, necessary to obtain 
spectacle lenses.

(i) A ‘ 'seller" is a person, or his 
employee or agent, who sells or 
provides ophthalmic goods and services 
directly to the public.

(j) A "trade name ban” is any state 
law, rule or regulation which prohibits 
optometrists from practicing or holding 
themselves out to the public under the 
name of the person by whom they are 
employed or a name other than the 
name shown on their license or 
certificate of registration.

§ 456.2 Separation of Examination and 
Dispensing

It is an unfair act or practice for an 
ophthalmologist or optometrist to:

(a) Fail to give to the patient one copy 
of the patient’s spectacle lens 
prescription immediately after the eye 
examination is completed. Provided: An 
ophthalmologist or optometrist may 
refuse to give the patient a copy of the 
patient’s prescription until the patient 
has paid for the eye examination, but 
only if that ophthalmologist or 
optometrist would have required 
immediate payment from thát patient 
had the examination revealed that no 
ophthalmic goods were required;

(b) Condition the availability of an 
eye examination to any person on a 
requirement that the patient agree to 
purchase any ophthalmic goods from the 
ophthalmologist or optometrist;

(c) Charge the patient any fee in 
addition to the ophthalmologist’s or 
optometrist’s examination fee as a 
condition to releasing die prescription to 
the patient. Provided'. An 
ophthalmologist or optometrist may 
charge an additional fee for verifying 
ophthalmic goods dispensed by another 
seller when die additional fee is 
imposed at the time the verification is 
performed; or

(ch) Place on the prescription, or 
require the patient to sign, or deliver to 
the patient a form or notice waiving or 
disclaiming the liability or responsibility 
of the opthalmologist or optometrist for 
the accuracy of the eye examination or 
the accuracy of the ophthalmic goods 
and services dispensed by another 
seller.

§ 456.3 Federal or State Employees 
The requirements of Section 456.2 of 

this rule do not apply to 
ophthalmologists, optometrists or sellers 
in the employ of any federal, state or 
local governmental entity.

§ 456.4 State Bans on Commercial 
Practice.

(a) It is an unfair act or practice for 
any state or local governmental entity to 
enforce any law, rule or regulation 
which

(1) Prohibits employer-employee or 
other business relationships between 
optometrists or sellers and persons other 
than ophthalmologists or optometrists;

(2) Limits the number of offices which 
an optometrist or seller may own or 
operate;
. (3) Prohibits optometrist from 

practicing in a pharmacy, department 
store, shipping center, retail optical 
dispensary or other mercantile location,

(4) Imposes a trade name ban.
(b) If any state or local governmental 

entity or officer violates any of the 
provisions of § 456.4(a) (l)-(4), that 
person will not be subject to civil 
penalty, redress, or any other monetary 
liability under sections 5(m)(l)(A) or 19 
of the Federal Trade Commission Act.

§ 456.5 Declaration of Commission Intent
(a) In prohibiting the use of waivers 

and disclaimers of liability in § 456.2(d), 
it is not the Commission’s intent to 
impose liability on an ophthalmologist 
or optometrist for the ophthalmic goods 
and services dispensed by another seller 
pursuant to the ophthalmologist’s or 
optometrist’s prescription.

(b) It is the purpose of the rule to 
allow optometrists or sellers of 
ophthalmic goods and services to work 
for or enter into other business 
relationships (such as partnerships or
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franchise agreements) with non- 
professional corporations or unlicensed 
persons. The rule is not intended to 
interfere with a state’s ability to enforce 
any law, rule, or regulation designed to 
control specific harmful practices, such 
as improper interference in the 
professional judgment of optometrists or 
sellers or compensation schemes used to 
pay employed optometrists or sellers 
which encourage over-prescription, so 
long as the law, rule, or regulation does 
not directly or indirectly prohibit 
optometrists or sellers from working for 
or entering into other business 
relationships with non-professional 
corporations or unlicensed persons.

(c) It is the purpose of this rule to 
allow optometrists, sellers, or any other 
person to own or operate any number of 
offices. The rule is not intended to 
interefere with a state’s ability to 
enforce any law, rule, or regulation 
requiring that ophthalmic goods, 
services or eye examinations provided 
at each office be supplied by a person 
qualified to do so or regulating the

services provided at each office, as long 
as states do not directly or indirectly 
limit the number of offices which an 
optometrist, seller or any other person 
may own or operate.

(d) It is the purpose of this rule to 
allow optometrists to practice in a 
pharmacy, department store, shopping 
center, retail optical dispensary or other 
mercantile location. The rule is not 
intended to interfere with the state’s 
ability to enforce general zoning laws or 
any law, rule, or regulation which 
prohibits the location of optometric or 
optical practice in areas which would 
create a public health or safety hazard.

(e) It is the purpose of this rule to 
allow optometrists to practice or hold 
themselves out to the public under trade 
names. The rule is not intended to 
prevent states from enforcing any law, 
rule, or regulation which requires that 
the identity of an optometrist or seller 
be disclosed to a patient at the time an 
eye examination is performed or 
ophthalmic goods or services are 
dispensed. This rule also is not intended

to prohibit states from enforcing any 
state law, rule, or regulation that is 
reasonably necessary to prevent the 
deceptive use of trade names in 
advertising.

(f) The Commission intends the rule to 
be as self-enforcing as possible. To that 
end, it is the Commission’s intent that 
this rule may be used, among other 
ways, as a defense to any proceeding of 
any kind which may be brought against 
any seller or optometrist for practicing 
under a trade name, working for or 
associating with a non-professional 
corporation or unlicensed person, 
operating branch offices or practicing in 
a mercantile location.

(g) The rule, each subpart, and the 
Declaration of Commission Intent and 
their application are separate and 
severable.

By direction of the Commission, 
Commissioner Azcuenaga abstaining.
Emily H. Rock,
Secretary,
[FR  Doc. 8 5 -1  Filed 1 -3 -8 5 ; 8:45 am]
BILLING CODE 6750-01-M
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ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Parts 260,261,264, 265, and 
266

[SWH-FRL 2703-7]

Hazardous Waste Management 
System; Definition of Solid Waste

a g e n c y : Environmental Protection 
Agency.
ACTION: Final rule.

s u m m a r y : On April 4,1983, EPA 
proposed to amend its existing 
definition of solid waste used in 
regulations implementing Subtitle C of 
the Resource Conservation and 
Recovery Act (RCRA). Most of the 
proposal dealt with the question of 
which materials are solid and hazardous 
wastes when they are recycled. The 
Agency also proposed general and 
specific standards for various types of 
hazardous waste recycling activities.

We are finalizing much of the rule as 
proposed, but have made a number of 
changes and clarifications. The effect of 
the rule is to clarify the extent of EPA’s 
jurisdiction over hazardous waste 
recycling activities and to set forth the 
regulatory regime for recycling activities 
subject to the Agency’s jurisdiction. 
OKIES: Effective Dates: These rules with 
exceptions noted below, become 
effective on July 5,1985. Sections 
261.1(b), 261.2(e), and Part 266 Subpart F 
(rules for which the regulated 
community does not need time to come 
into compliance) are effective December
20,1984.

Compliance Dates: All persons who 
generate, transport, treat, store, or 
dispose of wastes which are covered by 
today’s regulation must notify EPA or a 
State authorized by EPA to operate the 
hazardous waste program of their 
activities under Section 3010 of RCRA 
no later than April 4,1985 unless these 
persons previously have notified EPA or 
an authorized State that they generate, 
transport, treat, store, or dispose of 
hazardous wastes and have received an 
identification number. Notification 
instructions are set forth in 45 F R 12746, 
February 26,1980.1

All existing hazardous waste 
management facilities which treat, store, 
or dispose of hazardous waste covered 
by today’s rule and which qualify to 
manage these wastes under interim

1 Under the Solid Waste Disposal Amendments of 
1980 (Pub. L. 96-452 (October 21,1980)), EPA was 
given the option of waiving the notification 
requirement under section 3010 of RCRA, following 
revision of the section 3001 regulations, at the 
discretion of the Administrator.

status under section 3005(e) of RCRA 
must file with EPA or a State authorized 
by EPA to operate the hazardous waste 
program to notification by April 4,1985, 
and a Part A permit application by July
5,1985. Under the Solid and Hazardous 
Waste Act Amendments of 1984, a 
facility is eligible for interim status if 
they were either in existence on 
November 19,1980 or were in existence 
on the effective date of any statutory or 
regulatory change under RCRA that 
requires them to obtain a section 3005 
permit. See RCRA amended section 
3005(e). Facilities which have qualified 
for interim status will not be allowed to 
manage the wastes covered by today’s 
rule after July 5,1985, unless: (1) They 
file a notification with EPA or an 
authorized State by April 4,1985, and (2) 
they submit an amended Part A permit 
application with EPA or an authorized 
State by July 5,1985 (see 40 CFR 
270.10(g)).
ADDRESSES: The official record for this 
rulemaking is located in Room S-212A, 
U.S. Environmental Protection Agency, 
401 M Street, SW., Washington, D.C. 
20460 and is available for viewing from 
9:00 a.m. to 4:00 p.m„ Monday through 
Friday, excluding holidays.
FOR FURTHER INFORMATION CONTACT:

* RCRA Hotline, toll free, at (800) 424- 
9346 or at (202) 382-3000. For technical 
information, contact Matthew A. Straus, 
Office of Solid Waste (WH-562B), U.S. 
Environmental Protection Agency, 401 M 
Street, SW., Washington, D.C. 20460 
(202) 475-8551.
PART I: Introduction and Background
I. Legal Authority
II. Alternatives

A. Alternative Approaches of Determining 
When Secondary Materials Which Are 
To Be Recycled Are RCRA Solid Wastes

B. Alternatives for Regulating Hazardous 
Wastes That Are To Be Recycled

III. An Overview of the Final Definition of
Solid Waste

A. Materials That Are Solid Wastes
1. Types of Recycling Activities That Are 
Within the Agency’s Subtitle C 
Jurisdiction
2. Types of Secondary Materials That 
Are Within the Agency’s Subtitle C 
Jurisdiction
3. Secondary Materials That Are Subtitle 
C Wastes When Recycled in Particular 
Ways

B. Secondary Materials That Are Not Solid 
Wastes

C. Variances From Classification As Solid 
Wastes

Part II: Secondary Materials That Are
Subtitle C Solid And Hazardous Wastes 
When Recycled

I. Definitions of Particular Terms Used in the 
Amended Definition of Solid Waste

A. Spent Materials/Sludges/By-Products/ 
Scrap Metal
1. Spent Materials

2. S crap  M etal
a. Classification
b. R ecy cled  H azardous Scrap  Metal Is 

a  So lid  W a ste
c. D efinition o f  S crap  M etal and 

R egulatory D istin ction s B etw een Scrap 
M eta l and O th er M etal-C ontaining 
W a ste s  T h at A re R ecy cled
3. B y-Products V ersu s Co-Products

B . D efinitions O f In cinerator, Boiler, and 
Indu strial F u rn ace
1. G en eral C la sses  o f  Com bustion Units
2. D efinition o f In cin erator
3. D efin ition  o f  B o iler

a. A doption o f a  Stan d ard  B ased  on 
In tegral D esign o f  the D ev ice

b . Supplem entation o f  Integral Design 
Stan d ard  W ith  A dd itional Physical 
S tan d ard s
4. D efinition o f  Industrial Furnace

II. D iscu ssio n  o f  Sp ecific  P rovisions o f the 
R ev ised  D efinition o f  Solid  W aste

A. S e ctio n  261.1(b): Purpose and Scope
1. U se o f  the R egulatory D efinition of 
So lid  W a ste  O nly  for Purposes o f the 
Su btitle  C R egu lations
2. U se o f  the S tatu tory  D efinition for 
Purposes o f  S e ctio n s 3007, 3013, and 7003

B. S e ctio n  261.2(b): M ateria ls  T h at Are 
So lid  W a ste s  B ecau se  T h ey  A re 
A ban doned

C. S e ctio n  261.2(c)(1): W a ste s  and Waste- 
D erived  Products T h at A re U sed  in a 
M aim er Constituting D isp osal
1. T h e Proposed  Provision •,
2. E xten sion  o f  Ju risd iction  to Hazardous 
W aste-D eriv ed  Products T h at Are 
A pplied  to the Land
3. R egu latory  Strateg y  for Commercial 
Products C ontaining H azardous Wastes 
T h a t A re P laced  on the Land

D. S e ctio n  261.2(c)(2): W a ste s  T h at are 
Burned to R eco v er Energy, are  Used to 
Produce Fuels, or a re  C ontained  in Fuels
1. M ateria ls  T h a t are  W a ste s  W hen 
Burned a s  Fuels
2. D eterm ining W h en  a  W a ste  is Burned 
for Energy R ecov ery  and  Applicability of 
the R ules to Burning for M aterials 
R ecov ery

a. Burning for E nergy R ecovery
b. Burning for M ateria l Recovery
6. A m endm ent to  A pplicability  Section 

o f Su bp art O  o f  P arts 264 and 265
d. E xam p les o f  H ow  T h ese  Provisions 

O p erate
3. T he A gency ’s  Future P lan s for 
Regulating Burning o f  H azardous Waste 
for Energy R ecov ery
4. R egu lation o f  G en erators, 
T ran sp orters, and S to rers o f Hazardous 
W a ste s  B efo re the W a ste s  A re Burned 
for Energy R ecov ery

E. Se ctio n  261.2(c)(3): R eclam ation
1. D efinition o f R eclam atio n
2. T h e Statu s o f  R ecla im ed  Products

F. S e ctio n  261.2(c)(4): W a ste s  T h at Are 
A ccu m u lated  Sp ecu lativ ely
1. Grouping o f  Sp ecu lativ e Accumulation 
and O veraccum ulation  Provisions
2. S e ctio n  261.2(c)(4)(A ): W a ste s  That 
A re A ccum ulating W ith  Expectation of '■ 
R ecyclin g  But W h ich  H av e Not Been 
R ecy cled
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3. Section 261.2(c)(4)(B): W astes 
Accumulating Before Recycling That Are 
Not Recycled in Sufficient Amounts

a. The Proposed Provision
b. The Final Regulation
c. The Requirement That Materials of 

the Same Class Being Recycled the Same 
Way be Counted Together

d. Means of Satisfying Burden of Proof
e. Response to Com m ents
f. Variances for Secondary Materials 

Not Recycled In Sufficient Volumes
G. Section 261.2(d): Secondary Materials 

That Are Designated as Solid W astes
1. The G eneral Standard
2. Application of the Standard to Specific 
Wastes _

H. Section 261.2(e); Secondary Materials 
That Are Not Solid W astes When 
Recycled
1. Secondary Materials Used As 
Ingredients to Make New Products or 
Used as Substitutes for Commercial 
Products

a. The A gen cy’s Subtitle C Jurisdiction
b. Redrafting of the Exclusion in the 

Final Rule
c. Distinguishing Sham Situations

2. Closed-Loop Recycling
a. The A gen cy’s Proposal
b. Modification of the Proposal
c. Exp lan ation of the Requirements 

That Secon dary M aterials Not Be 
Reclaimed, and T hat They be Returned  
to the Original Process

d. V ariance for H azardous W astes  
That A re Reclaim ed and Then Returned  
to the Original Process

e. Exam ples
3. Recycling of Secondary Materials By 
Primary Facilities

a. The A gen cy’s Proposal
b. M odification of the Proposal
c. Exam ples

I. Secondary Materials Specifically 
Excluded From  the Definition of Solid 
Waste
1. Section 261.4(a)(6): Black Liquor 
Reclaimed and Reused in the Kraft Paper 
Process
2. Section 261.4(a)(7): Spent Sulfuric Acid 
Used To Produce Virgin Sulfuric Acid

J. Section 261.2(f): Burden of Proof in 
Enforcement Actidhs

PART III: Standards for Managing Hazardous 
Wastes That are Recycled 

I. An Overview of the Final Regulations
A. Outline of the Final Regulations
B. Elimination of Conditional Exemptions
C. Summary

H. Discussion of Specific Provisions of the 
Regulation

A. Section 261.6(a)(1): Recyclable Materials
B. Section 261.6(a)(2)(i) and Part 266 

Subpart C: Recyclable Materials Used In 
a Manner Constituting Disposal
1. The Proposed Rule
2. The Final Rule
3. Exem ption for Hazardous W aste- 
Derived Products
4. Exemption for Commercial Hazardous 
Waste-Derived Fertilizers
5. Regulation of Transport and Storage of 
Hazardous W aste Before Processing of 
Waite-Derived Products To Be Placed on 
the Land

6. E xam p le
C. Se ctio n  261.6(a)(2)(ii) and  Part 266 

Su bp art D: R ecy clab le  M ateria ls  Burned 
F or Energy R ecov ery  in B oilers and 
Indu strial Fu rn aces

D. S e ctio n  261.6(a)(2)(iii) and P art 266 
Su bp art E: R ecy cled  U sed O il

E. S e ctio n  261.6(a)(2)(iv) and  Part 266 
Su bp art F : P reciou s M eta l R eclam atio n
1. R eten tion  o f  the P artia l Exem p tion
2. D efinition o f P reciou s M etal
3. D istinguishing Sh am  O p eration s
4. S ta tu s o f  W a ste s  From  P reciou s M etal 
R eclam atio n  W h en  H azardous W a ste s  
A re R ecla im ed

F. S e ctio n  261.6(a)(2)(v) and P art 266 
Su bp art G : Sp en t L ead -A cid  B atteries 
Being R eclaim ed

G. R ecy c la b le  M ateria ls  Exem p t From  
Regulation
1. Se ctio n  261.6(a)(3)(i): R eclaim ed  
Industrial Ethyl A lcoh ol
2. Se ctio n  261.6{a)(3)(ii): U sed  B atteries 
R eturned to a  B a ttery  M an u factu rer for 
R egen eration
3. S e ctio n  261.6(a)(3)(iii): U sed  O il 
E xhibiting a C h aracteristic  o f  H azardous 
W a ste
4. Se ctio n  261.6(a)(4)(iv): S crap  M etal

H. Se ctio n  261.6 (b) and (c): R equirem en ts 
for G en erato rs, T ran sp orters, and 
S torag e F a cilities
1. T h e  G en erally  A p p licab le  S tan d ard s
2. Conform ing A m endm ents to §§  261.5, 
264.1, and 265.1
3. R ev isio n  o f  § 260.10: D efinition o f 
“D esignated  F a c ility ”

I. V arian ces
1. C ase -b y -C ase  R egulation

a. T he Su bstan tiv e  Stan dard
b. Proced ures fo r C ase-b y -C ase  

D eterm ination
2. V a ria n ces  From  C lass ifica tio n  a s  a 
So lid  W a ste

a. M ateria ls  A ccu m u lated  W ithout 
Su fficien t A m ounts o f M ateria ls  Being 
R ecy cled

b. M ateria ls  T h a t A re R ecla im ed  and 
Th en  R eu sed  W ith in  the O riginal 
Prim ary P rocess in W h ich  T h ey  W ere  
G en erated

c. M ateria ls  T h a t H ave B een  
R ecla im ed  But M ust B e  R eclaim ed  
Further B efore R ecov ery  Is Com pleted
3. V arian ce  T o  B e C lassified  as a B o iler >
4. Procedure for V a ria n ces
5. Should EPA  A dopt a V arian ce  for 
B a tch  Tolling A greem ents

P A R T IV : E con om ic, Environm ental, and 
R egulatory Im pacts

I. S ta te  A uthority
A. A p p licability  in A uthorized S ta te s
B. E ffect on S ta te  A uthorizations

II. R egulatory Im pact
III. Regulatory F lex ib ility  A ct
IV. P aperw ork R edu ction A ct
V. L ist o f S u b jects

SUPPLEMENTARY INFORMATION: Under 
Subtitle C of RCRA, EPA is granted the 
authority to regulate hazardous wastes. 
Hazardous wastes, however, are defined 
in the statute as a  subset of “solid 
waste.” (See Sections 1004(5) and 
1004(27).) It thus is necessary to define 
what a  solid waste is in order to

determine the extent of EPA’s 
jurisdiction under Subtitle C.

On April 4,1983, EPA proposed to 
amend the existing regulatory definition 
of solid waste. See 48 F R 14472. The 
proposal defined which materials were 
solid wastes when disposed of, burned, 
incinerated, or recycled. The greater 
part of the proposal dealt with the 
question of which materials are solid 
wastes when recycled—the area where 
the extent of the Agency’s authority is 
not explicit on the face of the statute. 
EPA also proposed regulatory standards 
for various types of hazardous waste 
recycling activities, with the standards 
varying Sscording to the type of activity.

EPA received well over one hundred 
comments on the proposed rule, 
including comments from states, waste 
generators, waste recyclers, 
environmental groups, and members of 
the public. The Agency also held three 
public hearings on the proposal, at 
which we received additional 
comments. Virtually all commenters 
agreed that the proposed rule was a 
substantial improvement over the 
existing regulations because it replaced 
the “sometimes discarded” feature of 
the existing definition.2 The majority of 
the commenters also supported the 
proposal (or at least key parts of it). 
Many commenters, however, expressed 
concern that the proposed rules were 
very complicated. Other criticisms were 
substantive. Some waste generators 
challenged the Agency’s classification of 
certain recycling activities as waste 
management, or even reiterated a 
challenge to EPA’s authority under 
Subtitle C of RCRA to regulate recycled 
materials as solid wastes. Commercial 
recyclers were divided in their reaction, 
with commercial chemical waste 
recyclers (who would generally be 
regulated more comprehensively under 
the proposal than under the existing 
rules) being generally favorable, while 
recyclers of metal-containing waste 
were generally opposed.

Reaction from states also was 
divided. (There were fourteen comments 
from state or government agencies. The 
State of Nebraska also conducted an 
informal survey of 25 states for their 
reactions to the proposed rules. Some of 
the survey respondents were among the 
direct commenters to the Agency.) 
Although there were favorable 
comments, some state officials 
expressed concern with some of the

2 40 CFR 261.2(b) (2) and (3) indicate that spent 
materials and by-products that sometimes are 
discarded are solid wastes. This standard applies to 
all materials of a given type and so charges 
generators with knowledge of what other generators 
do with the same material.
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proposed conditional exemptions from 
regulation. They argued that the 
exemptions were too broad, particularly 
with respect to lack of notification, 
recordkeeping, and waste tracking 
provisions. Some states also criticized 
the absence of storage controls on 
certain recycling operations. States and 
administrative agencies were virtually 
unanimous in urging the Agency to take 
more and immediate action against 
burning hazardous waste-derived fuels 
and contaminated used oil.

The major environmental group to 
comment on the proposal was critical of 
many of the provisions, particularly the 
conditional exemptions for certain 
hazardous waste recycling activities. 
The Congressional Office of Technology 
Assessment voiced similar criticisms. 
Certain (but not all) segments of the 
non-recycling commercial hazardous 
waste management community also 
criticized the conditional exemptions.

After reviewing the comments, EPA 
has decided to adopt the proposal as a 
final rule, but with a number of 
modifications and clarifications. In 
defining s solid waste, the key concept 
of the proposal was that ordinarily one 
must know both what a material is and 
how it is being recycled before knowing 
whether it is a solid waste. We are 
retaining this concept, which had 
substantial support from commenters, in 
the final rule. Although we are adhering 
to this conceptual approach, we are 
making substantive changes regarding 
which secondary materials are wastes 
when burned as fuels and when placed 
on the land, and also regarding certain 
of the proposed exclusions, which we 
now think were ambiguous or 
overbroad. In addition, we are clarifying 
how the regulations apply to the 
recycling of hazardous scrap metal; we 
are also indicating explicitly that certain 
types of materials being recycled are not 
solid wastes.

We are also altering the proposed 
regulatory regime. The most significant 
change is to eliminate most of the 
proposed conditional exemptions. These 
exemptions, we now believe, would not 
have adequately protected human 
health and the environment from the 
risks of leaks and spills.

We also have made a number of 
drafting changes to clarify the definition 
of solid waste and its accompanying 
regulatory provisions. We have revised 
the definition to state more clearly the 
types of recycling activities that do or 
do not constitute waste management, 
and have included a chart of materials 
and recycling activities (Figure 1 to the 
proposed rule) as part of the final rule. 
Accompanying definitions have been 
transferred to a new applicability

provision in § 261.1. We also are 
expressing certain exceptions to general 
principles as variances, contained in 
Part 260.

Today’s preamble is organized into 
four large sections^ Part I contains a 
background discussion and a summary 
description of the final regulation. Part II 
deals with the question of which 
materials are solid wastes, and 
especially the question of which 
iqaterfals are solid (and hazardous)3 
wastes when recycled. Part 01 discusses 
the management standards for 
hazardous waste recycling activities, 
and Part IV addresses the regulatory 
impacts of the final rule.

Described in more detail, Part I of the 
preamble describes briefly the Agency’s 
legal authority, and alternative 
approaches the Agency considered 
instead of the one actually adopted. The 
final section of this part of the preamble 
summarizes the portions of the final rule 
stating which hazardous secondary 
materials are and are not RCRA Subtitle 
C wastes when recycled.

Part II of the preamble discusses the 
Agency’s  jurisdiction (under Subtitle C) 
over secondary materials that are to be 
recycled. We explain each provision in 
the rule that states which hazardous 
secondary materials are and are not 
RCRA Subtitle C wastes when recycled. 
We first explain the new definitions 
involved in the rule—principally 
regarding types of secondary materials 
and types of thermal combustion units. 
We next discuss each provision of the 
rule stating when hazardous secondary 
materials that are to be recycled are 
wastes. For each provision, we discuss 
the proposed rule, the final rule, how 
and why it differs from the proposed 
rule, and respond to major comments. (A 
separate background document 
responding to each comment is part of 
the record for this rulemaking.)

Ip Part III, we describe the regulatory 
standards for hazardous wastes that are 
to be recycled. We also discuss in this 
section the variance provisions that are 
part of the final rule.

Part IV summarizes the economic and 
regulatory impacts expected to result 
from this regulation. A separate report 
on the economic impacts is part of the 
record for this rulemaking.

3 Although hazardous wastes are a subset of solid 
wastes under RCRA, EPA’s regulatory authority 
under Subtitle C applies only to hazardous wastes. 
Since the present regulations apply only to Subtitle 
C, we have chosen to make the definition of solid 
waste applicable to those materials that also are 
hazardous wastes^ See Section II.A. of Part 2 below. 
The terms thus are synonymous for purposes of the 
Subtitle C regulations. In addition, we are using the 
terms (as well as the term “waste” or "Subtitle C 
waste”) synonymously in this preamble.

Part I: Introduction and Background

I. Legal Authority
The Agency in the April 4 pream ble  

described fully its position that 
Congress gave EPA authority to regulate 
recycled secondary materials as solid 
and hazardous wastes under the Subtitle 
C regulations. See 48 F R 14473,14502- 
505. Subsequent legislative 
pronouncements again confirm our 
interpretation. See H.R. Rep. No. 98-198, 
98th Cong. 1st Sess. at 46. Some 
commenters repeated old arguments 
challenging the Agency’s authority, but 
raised no points not already answered. 
We consequently see no need to discuss 
these points again. In any case, the 
recent Hazardous and Solid Waste Act 
Amendments of 1984 (HSWA) appear to 
have settled this question by exp licitly  
requiring EPA to adopt "standards 
applicable to the legitimate use, reuse, 
recycling, and reclamation of 
(hazardous) wastes” (RCRA amended 
section 3001(d)(2)). W e add that the 
Agency’s construction is made in the 
context of a “legislative directive. . . 
(that) is implicit rather than explicit’’, 
and that the construction is a 
“reasonable interpretation” of the 
ambiguous statutory term “solid waste”.
Chevron U.S.A. x.NRDC„------U.S.------,
------(1984). The Agency’s construction
thus is surely a "permissible” one. Id. at

Certain other commenters indicated 
that RCRA provides EPA with 
unrestricted authority to regulate all 
recycling as waste management The 
Agency does not fully accept this 
argument. W e agree that RCRA 
embodies a general principle that most 
hazardous secondary materials 4 are 
considered to be hazardous wastes 
when recycled. Congress enacted a 
regulatory approach to deal with the 
problem of ensuring safe hazardous 
waste management. (H.R. Rep. No. 94- 
1491, 98th Cong. 2d Sess. at 4.) We 
indeed believe that the statute expresses 
a presumption that accumulated 
hazardous secondary materials are solid 
and hazardous wastes in order that this 
regulatory approach be applied to “the 
last remaining loophole in 
environmental law” [id.]. We believe, 
however, that the grant of authority in 
RCRA over recycling activities is not

‘ Throughout this preamble, EPA refers for 
convenience to “secondary materials.” We mean a 
material that potentially can be a solid and 
hazardous waste when recycled. The rule itself 
refers to the following types of secondary materials: 
Spent materials, sludges, by-products, scrap metal, 
and commercial chemical products recycled in ways 
that differ from their normal use. The rule does not 
use the term secondary materials.
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unlimited. Specifically, we do not 
believe our authority extends to certain 
types of recycling activities that are 
shown to be very similar to normal 
production operations or to normal uses 
of commercial products. We also do not 
accept the argument that a potentially 
harmful recycling practice is invariably 
subject to regulation under Subtitle C, 
since potential environmental harm is 
not always a determinative indicator of 
how closely a recycling activity 
resembles waste management. We again 
believe that this construction is a
permissible one. Chevron supra,------
U.S. a t------. (This discussion is
developed further in Section H. of Part
II. of the preamble.)
II. Alternatives
A. Alternative Approaches for 
Determining When Secondary Materials 
Which Are To Be Recycled Are RCRA 
Solid Wastes

As stated in the preamble to the 
proposed rule, determining which 
secondary materials are wastes when 
recycled presents conceptual and 
practical difficulties. The Agency 
considered several approaches other 
than the one ultimately adopted, but 
ended by retaining the overall approach 
proposed initially.

It is evident that the Agency is 
adopting a complicated regulatory 
scheme. There are two simpler 
alternatives: to say that all secondary 
materials being recycled are wastes, or 
that all are not wastes. Neither of these 
alternatives is satisfactory. The 
Agency’s May 19,1980 definition took 
essentially the former approach and it 
proved unacceptable to both the Agency 
and the regulated community (see 48 FR 
14475). Comments were virtually 
unanimous in urging the Agency to 
reject this approach.

Not classifying recycled materials as 
wastes is equally unacceptable. We 
read the statute to state that hazardous 
secondary materials being recycled are 
wastes and that we ordinarily have 
jurisdiction to regulate most recycling 
activities involving these materials. We 
also believe that regulation of most of 
these activities is necessary to protect 
human health and the environment. 
Furthermore, we doubt whether 
completely avoiding regulation would 
necessarily promote recycling, as some 
commenters maintain. The Agency is 
impressed by comments of both 
generators, states and members of the 
recycling community who state that 
some regulation is needed to assure both 
the public and generators that their 
wastes will not be mishandled when 
sent to recyclers. See comments of

National Association of Solvent 
Reclaimers, Washington, D.C. Public 
Hearing, June 16,1983; Comments of 
American Electronics Association, San 
Francisco Public Hearing, June 23,1983, 
Comments of States of Iowa and 
Michigan (August, 1983). These persons 
maintain that regulation of these 
activities will encourage wastes both to 
be recycled, and recycled in a 
responsible manner.

Another approach, discussed in the 
April 4 preamble, would be to use a 
standard based on value, whereby a 
recycled material would count as a solid 
waste when a person other than the 
generator is paid to recycle it. Although 
this factor is relevant for enforcement 
purposes in determining whether a 
recycling activity is a sham, the Agency 
continues to believe that it is not a 
successful regulatory approach for the 
reasons given in the April 4 preamble. 
See 48 FR 14478-481. Most commenters 
agreed with the Agency that this 
approach should not be adopted.

The Agency also attempted to fashion 
a narrative definition stating 
categorically whether secondary 
materials are or are not wastes. The 
narrative standard would be based on 
whether materials are typically dealt 
with as commodities, and whether they 
contain significant concentrations of 
non-recyclable toxic constituents not 
customarily found in analogous raw 
materials. (See 48 FR 14476 at n.7.)

The Agency continues to believe that 
this type of definition is too subjective 
to serve as a self-implementing 
standard. Commenters agreed. The 
Agency also continues to think, and 
commenters generally agreed, that in 
•most cases one must know both what 
the material is and how it is being 
recycled before determining whether it 
is a waste. A narrative definition based 
on the nature of the material itself thus 
cannot serve successfully as a 
regulatory standard.5
B. Alternatives for Regulating 
Hazardous Wastes That Are To Be 
Recycled

In considering how to regulate 
hazardous wastes that are to be 
recycled, the Agency differentiated at 
proposal between facilities presenting a 
significant risk of waste 
overaccumulation before recycling and 
those that did not. We viewed 
overaccumulation as the chief danger to

8 The Agency does believe that some secondary 
materials are inherently waste-like, and will specify 
in the rule that these materials are solid wastes. See 
§ 261.2(d). For the most part, however, we think that 
a secondary material’s identity as a waste turns 
both on what it is. and how it is recycled.

guard against, and so proposed to 
conditionally exempt from regulation 
those types of recycling operations that 
do not present a significant risk of 
overaccumulation before recycling. See 
48 FR 14477,14486. The chief types of 
recycling operations that would have 
been conditionally exempt were those in 
which a generator reclaimed its own 
wastes, those in which a reclaimer 
reclaimed for its own subsequent use, or 
when wastes were reclaimed pursuant 
to batch tolling agreements. Id. At the 
same time, we indicated that we were 
continuing to evaluate whether 
hazardous waste leaks and spills could 
occur at these operations (before 
prolonged accumulation) and whether 
regulation was necessary to protect 
human health and the environment. Id. 
at 14477. In essence, we investigated 
further the hypothesis that if these 
wastes were handled as if they were 
products, and were not 
overaccumulated, they would be 
managed safely without RCRA controls.

We have come to the conclusion that 
most of the conditional exemptions that 
we proposed were unjustified, because 
the risk of damage from spills and leaks 
at these facilities indicates that 
regulation is necessary to protect human 
health and the environment. Simply 
because a waste is likely to be recycled 
will not ensure that it will not be spilled 
or leaked before recycling occurs. In the 
first place, the analogy we drew at 
proposal—between wastes stored 
before certain types of recycling and 
products stored before use—is 
frequently incorrect. Wastes in many 
cases have little independent economic 
value, but are recycled to avoid disposal 
costs. Persons storing this type of 
hazardous waste before recycling are 
very much like persons storing 
hazardous waste before disposal: there 
is nothing about the waste that makes it 
so valuable that safe handling is assured 
absent regulation.

Furthermore, safe handling is not 
always assured even for hazardous 
yvastes that are more like commodities 
in terms of value. A company’s decision 
on how carefully wastes are handled 
before recycling turns chiefly on a range 
of factors—principally the value of the 
wastes being recycled and the value of 
the end products of recycling versus the 
cost of purchasing additional raw 
materials, the profit margin of the 
facility, and the cost of improving the 
integrity of the facility. Unless the 
wastes are extremely valuable (as in 
legitimate precious metal reclamation) 
there is no imperative incentive to avoid 
leaks and spills. In confirmation, there 
have been massive leaks of high purity
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solvents and gasoline [to name only 
some of the more valuable commodities) 
from product storage tanks, showing the 
risk of spillage of stored commodities. 
The recent addition of Subtitle I to 
RCRA to control leaks from 
underground product storage tanks 
confirms that the risk of harm from 
spillage is significant. Indeed, there have 
been a number of instances of 
groundwater contamination caused by 
improper storage of hazardous wastes 
awaiting reclamation by their generator, 
hazardous wastes being reclaimed 
pursuant to batch tolling agreements, 
and hazardous wastes being reclaimed 
before use by the reclaimer—the 
situations that would have been 
conditionally exempt under the 
proposal. (See Appendix A.)

Equally important, the Agency already 
has determined that it is necessary to 
regulate hazardous waste storage in 
order to protect human health and the 
environment, and has also determined 
that regulations are needed to prevent 
the “uncontrolled release of hazardous 
waste constituents into the 
environment.” See 46 FR 2802,2807 
(January 12,1981). These prior findings 
are relevant to the question of regulating 
hazardous waste storage before 
recycling. There is a risk as stated 
above, that spills and leaks of 
hazardous waste will occur, even if the 
wastes eventually will be recycled.
Spills and leaks are the principal 
example of uncontrolled hazardous 
waste releases from storage and thus 
ordinarily require regulatory control.
The Agency is persuaded that its 
existing findings are valid for hazardous 
wastes stored before recycling except in 
those situations in which wastes are so 
economically valuable that there is an 
economic imperative to avoid release.

The Agency thus finds that the factual 
basis for most of the conditional 
exemptions in the proposal was not 
justified, and that the Agency’s general 
findings as to the need to control 
hazardous waste storage are valid for 
these recycling situations. Hazardous 
wastes stored before reclamation—even 
where there is minimal risk of 
overaecumulation—still can present 
significant potential for harm to human 
health and the environment if 
mismanaged, and market mechanisms 
are insufficient to prevent 
mismanagement from occurring. 
Regulation thus is called for.

In determining the level of regulation 
to adopt for those facilities which would 
have been conditionally exempt, the 
Agency is guided by the principle that 
the paramount and overriding statutory 
objective of RCRA is protection of

human health and the environment. The 
statutory policy of encouraging recycling 
is secondary and must give way if it is 
in conflict with the principal objective. 
See 4 8 FR 14474/1,14492/2; see also 
H.R. Rep. No. 98-198, supra, at 46.® We 
accordingly have determined that, for 
the most part the conditional 
exemptions we proposed were 
unwarranted and facilities recycling in 
these ways should be subject to 
regulation under the Subtitle C rales.

Ill An Overview o f the Final Definition 
o f Solid Waste
A. Materials That Are Solid Wastes

The revised definition of solid waste 
states that any material that is 
abandoned by being disposed of, 
burned, or incinerated—or stored, 
treated, or accumulated before or in lieu 
of these activities—is a solid waste. The 
remainder of the definition states which 
materials are wastes when recycled.

The amended definition adopts the 
approach that for secondary materials 
being recycled, one must know both 
what the material is and how it is being 
recycled before determining whether or 
not it is a Subtitle C waste. This 
approach differs sharply from the 
existing definition (40 CFR 261.2), which 
states that all sludges, and virtually all 
other secondary materials {i.e. all those 
that are sometimes discarded by anyone 
managing them (see fa. 2 above)), are 
wastes no matter how they are recycled. 
In understanding the revised definition, 
therefore, one must consider the types of 
secondary materials in conjunction with 
types of recycling practices.

1. Types of Recycling Activities That 
Are Within The Agency’s Subtitle C 
Jurisdiction. The definition states that 
four types of recycling activities are 
within EPA’s jurisdiction:

• Use constituting disposal. This 
activity involves directly placing wastes 
or waste-derived products (a product 
that contains a hazardous waste as an 
ingredient) onto the land. Extending 
jurisdiction to waste-derived products 
placed on the land represents a change 
from the proposal;

• Burning waste or waste fuels for 
energy recovery, or using wastes to 
produce a fuel;

• Reclamation. This activity involves 
the regeneration of wastes or the 
recovery of material from wastes;

®The Agency also does not believe that 
hazardous waste recycling will be discouraged in 
those situations that we now intend to regulate. Not 
only do the incremental costs of regulation appear 
to be minimal (see Part IV of this preamble), but 
regulation can actually encourage recycling. See 45 
FR 33092 (May 19,1980) and Section II.A. above.

• Speculative accumulation. This 
activity involves either accumulating 
wastes that are potentially recyclable, 
but for which no recycling market (or no 
feasible recycling market) exists, or 
accumulating wastes before recycling 
unless 75% o f the accumulated material 
is recycled during a one-year period. 
(This provision now includes the 
activity referred to in the proposal as 
overaccumulation.)

2. Types o f Secondary Materials That 
Are Within The Agency’s Subtitle C 
Jurisdiction. These categories of 
recycling activities then are divided 
further according to the type of 
secondary material involved—spent 
materials, sludges, by-products, or 
commercial chemical products (a 
division present in the existing 
regulations—see 40 CFR 261.2(b)(l){3)). 
We also have clarified the proposal by 

, adding a new category of secondary 
material—scrap metal.

“Spent materials”axe. materials that 
have been used and are no longer fit for 
use without being regenerated, 
reclaimed, or otherwise re-processed. 
Examples are spent solvents, spent 
activated carbon, spent catalysts, and 
spent acids.

“Sludges” are defined in RCRA and 
the implementing regulations as residues 
from treating air or wastewater, or other 
residues from pollution control 
operations. (See RCRA section 
1004(26) (A) and 40 CFR 260.10.)

“By-products” are defined essentially 
the same way as in the existing 
definition to encompass those residual 
materials resulting from industrial, 
commercial, mining and agricultural 
operations that are not primary 
products, are not produced separately, 
and are not fit for a desired end use 
without substantial further processing. 
The term includes most secondary 
materials that are not spent materials or 
sludges. Examples are process residues 
from manufacturing or mining processes, 
such as distillation column residues or 
mining slags.

“Commercial chemical products" axe 
the commercial chemical products and 
intermediates, off-specification variants, 
spill residues, and container residues 
listed in 40 CFR 261.33. Although these 
materials ordinarily are not wastes 
when recycled (see 45 FR 78540-541, 
November 25,1980), we are including 
them as wastes when they are recycled 
in ways that differ from their normal 
use, namely, when they are used in a 
manner constituting disposal, or when 
they are burned for energy recovery, 
(assuming these materials are neither a 
pesticide nor a commercial fuel).
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“Scrap me ta r  is defined as bits or 
pieces of metal that are discarded after 
consumer use or that result from metal 
processing operations. Examples are 
scrap automobiles and scrap radiators 
(commonly referred to as post-consumer 
scrap) and scrap turnings and scrap 
fines (commonly referred to as obsolete 
scrap).

3. Secondary Materials That Are 
Subtitle C Wastes When Recycled in 
Particular Ways. As we indicated in the 
proposal, sludges and by-products 
sometimes are difficult to characterize 
as wastes or non-wastes when they are 
reclaimed. 48 FR 14476. Many by­
products and sludges in the mining 
industry, for example, are routinely 
processed further to recover usable 
metals in a manner much like continued 
processing of the virgin ore. As stated 
above, neither the Agency nor,.any 
commenter could devise a self- 
implementing narrative standard, that 
convincingly distinguishes between 
product-like and waste-like sludges and 
by-products being reclaimed.

The Agency thus has structured the 
final regulation so that the Agency must 
evaluate these materials individually 
before determining whether they are 
subject to RCRA jurisdiction when they 
are to be reclaimed. Thus, in the final 
regulation, only sludges and by-products 
listed in 40 CFR 261.31 and 261.32 are 
solid wastes when reclaimed.7

The Agency does not perceive this 
difficulty for the remaining types of 
recycling over which we have 
jurisdiction. Thus, all secondary 
materials (i.e. all spent materials, 
sludges, by-products, and scrap metal) 
are considered to be wastes when they 
are used in a manner constituting 
disposal, are burned for energy recovery 
or used to produce a fuel, or are 
accumulated speculatively. The Agency 
proposed that only listed by-products 
would be wastes when burned for 
energy recovery or used to produce a 
fuel, but is changing the proposal for the 
reasons stated in Section II.V.D. of Part 
2 of the preamble.

, ’ The Agency intends that residues derived from 
reclaiming listed by-products and sludges also be 
considered to be listed for purposes of this 
regulation. This is in accord with 40 CFR 261.3(c)(2) 
and (d)(2) and 40 CFR 260.22(b). These provisions 
state that residues derived from treating, storing, or 
disposing of listed hazardous wastes are also 
considered to be listed hazardous wastes, and, for 
delisting purposes, to have the same constituents of 
concern as the hazardous wastes from which they 
are derived. Under the amended definition of solid 
waste, therefore, if a reclaimer distills a listed by­
product, and then reclaims the resulting distillation 
bottom, the distillation bottom also is considered to 
be a listed by-product and therefore a waste when 
reclaimed.

The following table, which appears in 
the regulation itself, summarizes when

In addition, there are certain materials 
that are inherently waste-like, 
regardless of how they are recycled. The 
Agency has reserved the right to 
designate these materials as solid 
wastes, and has designated the 
chlorinated and dioxin dibenzofuran 
containing F020, F022-F023, F026, and 
F028 wastes as solid wastes no matter 
how they are recycled.

The Agency again emphasizes that to 
determine if a secondary material is a 
RCRA solid waste when recycled, one 
must examine both the material and the 
recycling activity involved. A 
consequence is that the same material 
can be a waste if it is recycled in certain 
ways, but would not be a waste if it is 
recycled in other ways. For example, an 
unlisted by-product that is reclaimed is 
not defined as a solid waste. However, 
the same by-product is defiried as a 
waste if it is recycled by being (a) 
placed on the land for beneficial use, (b) 
incorporated into a product that is 
placed on the land for beneficial use, (c) 
burned as a fuel, (d) incorporated into a 
fuel, or (e) accumulated speculatively. 
Obviously, the by-product also is a. 
waste whenever it is disposed of or 
incinerated rather than recycled.

B. Secondary Materials That Are Not 
Solid Wastes

Not all recycling activities involve 
waste management. Based on our 
reading of the statute and legislative 
history, the definition excludes two 
activities involving direct use or reuse of 
secondary materials, and one activity 
where these materials arq recycled 
without first being reclaimed by being 
returned as a raw material substitute to 
the original primary production process. 
These activities ordinarily will not be 
considered to involve waste

secondary materials are solid wastes 
when recycled:

management because they are like 
ordinary production operations or 
ordinary usage of commercial products.

(1) Using or reusing secondary 
materials as ingredients or feedstocks in 
production processes. When secondary 
materials are directly used as an 
ingredient or a feedstock, we are 
convinced that the recycled materials 
are usually functioning as raw materials 
and therefore should not ordinarily be 
regulated under Subtitle C. Examples 
are using fly ash as a constitutent in 
cement, or using distillation bottoms 
from the manufacture of carbon 
tetrachloride as feedstock in producing 
tetrachloroethylene. However, when 
distinct components of the material are 
recovered as separate end products (i.e., 
recovering lead from scrap metal in 
smelting operations), the secondary 
material is not being used, but rather 
reclaimed and thus, would not be 
excluded under this provision. The other 
major exception to this provision is 
when spent materials, by-products, 
sludges or scrap metal are used as 
ingredients in waste-derived fuels or in 
wastq-derived products that will be 
placed on the land. In these situations, 
not only is the spent material, sludge, 
scrap metal, or by-product a solid waste 
but the waste-derived product remains 
subject to RCRA jurisdiction as well.

(2) Using or reusing secondary 
materials as effective substitutes for 
commercial products. When secondary 
materials are directly used as 
substitutes for commercial products, we 
also believe these materials are 
functioning as raw materials and 
therefore are outside of RCRA’s 
jurisdiction and, thus, are not wastes. 
Examples are certain sludges that are 
used as water conditioners and by­
products hydrochloric acid from 
chemical manufacture used in steel

T A B L E  1. Matrix of Which Types of Secondary Materials Will be Defined as Solid and Hazardous 
W astes W hen Recycled and Which Types of Recycling Activities Constitute W aste Management.

Use constituting 
disposal

Burning for 
energy recovery, 

or use to 
produce a fuel

Reclamation Speculative
accumulation

Spent materials (both listed and nonlisted/char­
acteristic).

Yes.

Yes...................... Yes.
Yes...................... Yes.

Yes................... Yes.
No..................... Yes.

Commercial chemical products listed in 40 CFR 
§ 261.33 that are not ordinarily applied to the 
land or burned as fuels.

No..................... No.

Yes................... Yes.

Yes— Defined as a solid waste 
No— Not defined as a solid waste.



pickling. In these examples, the recycled 
materials are substituting for other 
commercial products, and material 
values are not being recovered from 
them.

(3) Return o f secondary materials to 
the original primary production process 
in which they are generated without 
first reclaiming them. When secondary 
materials are returned to the original 
primary production process (from which 
they are generated) without first being 
reclaimed, we likewise believe this 
recycling activity does not constitute 
waste management. This provision has 
been modified from the proposal to 
cover more precisely those closed-loop 
production processes that use secondary 
materials as return feed to the original 
primary process.

C. Variances From Classification as 
, Solid Wastes

We also have promulgated variance 
provisions allowing the Regional 
Administrator or authorized States to 
determine that certain materials that are 
to be recycled are not solid wastes. 
There are three such variances:

• Materials accumulated without 
sufficient amounts being recycled. The 
Agency proposed that persons failing to 
recycle 75% of their accumulated waste 
material could petition the Regional 
Administrator to declare that the 
material is not a waste. We are retaining 
this provision and are formally terming 
it a variance;

• Materials that are reclaimed and 
then reused within the original primary 
production process in which they were 
generated. The Agency proposed a

complete exclusion for this type.of 
situation, referred to in the proposal as 
closed-loop recycling. We are now 
convinced that the proposal was too 
broad but that individual exclusions 
may be warranted; and

• Materials that are reclaimed but 
must be reclaimed further before 
material recovery is completed. This 
variance would allow individual 
consideration of whether an initial 
reclamation process is only minimal 
processing or whether it substantially 
completes the recycling process.

The following tables summarize the j 
differences between the final and 
proposed rules with respect to the 
secondary materials that are and are notl 
solid and hazardous wastes when 
recycled:
BILLING CODE 6560-50-M
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Table 2: Secondary Materials That Are Solid and Hazardous 
Wastes Wien Recycled: Proposal v . Final Rule

Use Consti­
tuting 
Disposal

Burning for Ehergy 
Recovery, Use to 
Produce a Fuel, 
or Fuels Containing 
These Materials Reclamation

Speculative
Accumulation

V
Final Proposal Final Proposal Final Proposal Final Proposal

Spent Materials 
(both listed and 
non-listed exhibit- 
ting a characteris­
tic)

Yes.. . Y e s ... Y es ... Y e s ... Y e s ... Yes. . . Y e s ... Y e s ...

Sludges (listed) Y e s ... Y e s ... Y es... Yes.. . Yés.. Y e s ... Yes. . . Y e s ...

Sludges (non- 
listed exhibiting a 
characteristic) Y e s ... Y es.. . Yes. . . Y e s ... No« • • N o... Yes. . . Y es.. .

By-products (listed) Y es ... Y es.. . Y es ... Y e s ... Yes.. Yes. . . Yes. . . Y es..•

By-Products 
(non-listed exhibit­
ing a character­
istic)

Y es ... Y es.. . Y es... N o... N o... N o... Y e s ... Y e s .. .

Connercial chemi­
cal products 
listed in 40 CFR 
§261.33 that are 
not ordinarily 
applied to the 
laid or burned 
as fuels

Y e s ... Y e s ... Y es ... Y e s ... N o... N o... No... N o...

Scrap Metal Yes.. . Y e s ... Yes. . . ** j Yes. . . **/ Y es ... Y es.. .
1

Yes = Defined as a solid waste 
No ® Not defined as a solid waste
*/ Final rule includes hazardous waste-derived products (products containing a hazardous waste) 

that are placed on the land. The proposal did not cover these waste-derived products.
**/ Some scrap metal was classified as a by-product under the proposed rule, and this type of 

sera) metal would not have been a waste when reclaimed or burned for energy recovery.
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T able 3. Materials  T h a t  Are No t  Solid 
And Hazardous  Wa stes  When Recycled : 
Proposal v. F inal Rule

Proposal Pinal rule

(a) .Secondary materials used 
or reused as ingredients.

(b) Secondary materials used 
or reused as substitutes 
for raw materials in primary 
processes.

Same, .except materials used 
in a product that is applied 
to land for beneficial use 
are defined as wastes.

Modified and subsumed in d) 
-below

(c) Secondary materials used 
or reused in a particular 
function as a substitute for 
a commercial product.

(d) Secondary materials re­
claimed at the plant site 
and returned to the original 
production process
(“closed-loop recycling”).

(e) Unlisted sludges and by­
products that are re­
claimed.

(f) Unlisted by-products 
burned as fuels or incorpo­
rated into fuels.

(g) (Not specifically pro­
posed).

(h) (Not specifically' pro­
posed).

Same.

Modified to apply to second­
ary materials returned as 
raw materials to the origi­
nal primary production 
process without first being 
reclaimed; in addition, sec­
ondary materials that are 
first reclaimed and then re­
turned to the original proc­
ess are eligible for a vari­
ance from being a solid 
waste.

Same.

Changed; these by-products 
are defined as wastes in 
the final rule.

Black liquor recycled as part 
of the Kraft paper process.

Spent sulfuric acid used in 
making virgin sulfuric acid.

BILUNG CODE 6560-50-M
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Part II: Secondary Materials That Are 
Subtitle C Solid and Hazardous Wastes 
When Recycled

I. Definitions of Particular Terms Used 
in the Amended Definition of Solid 
Waste
A. Spent Materials/Sludges/By- 
Products/Scrap Metal

The final definition classifies the 
universe of secondary materials that are 
wastes when recycled as either sludges, 
spent materials, by-products, or scrap 
metal.8 With the exception of scrap 
metal, this is the same classification 
scheme as in the proposed rule. See 48 
FR 14476/2. We have not changed the 
proposed definition of “sludge,” but are 
clarifying what we mean by spent 
materials and by-products. We also are 
explaining the new definition of scrap 
metal.

1. Spent Materials. We are continuing 
to define spent materials as those which 
have been used and are no longer fit for 
use without being regenerated, 
reclaimed, or otherwise re-processed. In 
response to comments, however, we 
have altered the wording of the 
definition of spent material to express 
this concept more clearly. As the 
proposal was worded, a spent material 
was one that had been used and no 
longer could serve its original purpose. 
The Agency’s reference to original 
purpose was ambiguous when applied to 
situations where a material can be used 
further without being reclaimed, but the 
further use is not identical to the initial 
use. An example of this is where 
solvents used to clean circuit boards are 
not longer pure enough for that 
continued use, but are still pure enough 
for use as metal degreasers. These 
solvents are not spent materials when 
used for metal degreasing. The practice 
is simply continued use of a solvent. 
(This is analogous to using/reusing a 
secondary material as an effective 
substitute for commercial products.) The 
reworded regulation clarifies this by 
stating that spent materials are those 
that have been used, and as a result of 
that use become contaminated by 
physical or chemcial impurities, and can 
no longer serve the purpose for which 
they were produced. (This reworded 
definition appropriately parallels the 
definition of “used oil”—a type of spent 
material—in RCRA section 1004(36).)

In response to comment, we also note 
that leftover, unreacted raw materials 
from a process are not spent materials, 
since they never have been used.

8 Commercial chemical products listed in -§ 281.33 
also are wastes.when recycled to the land or burned 
as fuels, when this is not their normal manner of 
use.

Unreacted raw materials thus are not 
subject to RCRA jurisdiction unless they 
are discarded by being abandoned.

2. Scrap Metal—a. Classification. We 
have added a new definition of scrap 
metal to the final regulations. At 
proposal, scrap metal that was 
generated as a result of use by 
consumers (copper wire scrap, for 
example) was defined as a spent 
material. (This type of scrap is usually 
referred to as “obsolete scrap”.) Scrap 
from metal processing, on the other 
hand (such as turnings from machining 
operations) was defined as a by­
product. (It is usually called "prompt 

.scrap”.) Yet the scrap metal in both 
cases is physically identical [i.e., the 
composition and hazard of both by­
product and spent scrap is essentially 
the same) and, when recycled, is 
recycled in the same way—by being 
utilized for metal recovery (generally in 
a secondary smelting operation).

In light of the physical similarity and 
identical means of recycling of prompt 
scrap and obsolete scrap, the Agency 
has determined that all scrap metal 
should be classified the same way for 
regulatory purposes. Rather than 
squeeze scrap metal into either the 
spent material or by-product category, 
we have placed it in its own category.

b. Recycled Hazardous Scrap Metal is 
a Solid Waste. We have further 
determined that for purposes of the 
regulations implementing Subtitle C of 
RCRA, all scrap metal that would be 
hazardous 9 is a solid waste when 
disposed of or when recycled (although, 
as explained in more detail below, it is 
exempt from Subtitle C regulation at this 
time when recycled). Scrap metal is 
waste-like in that it is a used material 
that is no longer fit fra1 use and must be 
reclaimed before it can be used again, or 
is a process residue that must be 
recovered in a different operation from 
the one in which it was generated.

We also believe that scrap metal 
comes within the series of statutory 
definitions which state generally that 
materials from which resources are 
recovered are solid wastes. See RCRA 
sections 1004 (19), (30), (22), (7), (18),
(23), and (24); see also 48 FR at 14502/1-
2. Based on these provisions, the Agency 
has stated that most reclamation 
operations involve waste management, 
and all reclamation operations utilizing 
materials that have been used and that 
must be re-processed before they can be 
reused constitute waste management.
We believe that scrap metal that is

•For clarification of thie point, see the discussion 
of § 261.1(b), Section ILA. of this part of the 
preamble.

being reclaimed fits within these 
provisions.

c. Definition of Scrap Metal and 
Regulatory Distinctions Between Scrap 
Metal and Other Metal-Containing 
Wastes That Are Recycled. Although 
we are defining hazardous scrap metal 
as a Subtitle C waste when recycled, we 
are exempting such metal from 
regulation for the time being. We need 
to study types of scrap metal and types 
of management practices further before 
deciding on an appropriate regulatory 
regime (if any). It thus is important to 
distinguish scrap metal from other 
metal-containing wastes that are subject 
to Subtitle C regulations when recycled. 
See Section II.H.4. of Part III of the 
Preamble.

Scrap metal, as defined in this rule, 
means bits and pieces of metal parts 
[e.g., bars, turnings, rods, sheets, wire), 
or metal pieces that are combined 
together with bolts or soldering [e.g., 
radiators, scrap automobiles, railroad 
box cars), which when worn or 
superfluous can be recycled. Put another 
way, scrap metal is defined as products 
made of metal that become worn out (or 
are off-specification) and are recycled to 
recover their metal content, or metal 
pieces that are generated from 
machining operations [i.e., turnings, 
stampings, etc.) which are recycled to 
recover metal. Materials not covered by 
this term include residues generated 
from smelting and refining operations 
[ije., drosses, slags, and sludges), liquid 
wastes containing metals [i.e., spent 
acids, spent caustics, or other liquid 
wastes with metals in solution), liquid 
metal wastes [i.e., liquid mercury), or 
metal-containing wastes with a 
significant liquid component, such as 
spent batteries.

We have defined scrap metal in this 
way based on our general understanding 
of the way industry nses this term. As 
noted, this definition does not include 
liquid spent materials that contain 
metals. Liquids are different from metal 
pieces in content, physical form, and 
manageability. Members of both the 
National Association of Recycling 
Industries (NARI) and the Institute for 
Scrap Iron and Steel (ISIS) also 
generally agree that liquid wastes are 
not commonly referred to as scrap 
metal. Although these metal-bearing 
liquids and scrap metal are both 
classified as solid wastes under this rule 
(if hazardous), the regulatory 
significance of not including these 
liquids as scrap metal is that the liquids 
are subject to immediate regulation 
when they are reclaimed (assuming they 
are hazardous spent materials, listed 
sludges, or listed by-products) whereas
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scrap metal is not.10 It is the Agency’s 
judgment that immediate regulation of 
metal-bearing liquids is appropriate 
because: (1) (As liquids) They need 
special precautions when managed, (2) 
the current regulatory regime in Parts 
264-265 is appropriate, and (3) wastes of 
this type have been linked to a series of 
damage incidents when stored before 
reclamation.11 The reasons for deferring 
regulation of scrap metal thus do not 
apply here.

Similar reasoning underlies the 
Agency’s classification of spent lead- 
acid batteries as a spent material, 
subject to immediate regulation when 
reclaimed. Spent batteries are different 
in physical form from scrap metal 
because they contain substantial 
amounts of liquid acid. As discussed in 
Section II.G. of Part III of this premable, 
it is appropriate to immediately regulate 
the storage of spent lead-acid batteries 
at reclamation facilities. We 
consequently are classifying and 
regulating spent batteries differently 
from scrap metal.

Scrap metal is also classified 
differently from metal-containing 
process residues such as slags, drosses, 
and sludges partly because it is different 
in physical form and content. More 
importantly, these residues can be 
involved in recovery operations that 
amount to on-going processing of the 
virgin material and so are not invariably 
wastes when utilized for metal recovery. 
A9 noted above, this is not the case 
when scrap metal is recovered. For this 
reason, all hazardous scrap metal is 
classified as a waste (although exempt 
from regulation at this time), while 
sludges and by-products being 
reclaimed must be identified more 
particularly by listing before they are 
wastes.

3. By-products Versus Co-products.
We are also modifying the definition of 
by-product. In the proposed rule, we 
said by-products were not primary 
products and were not solely or 
separately produced. This language did 
not directly address situations wher£ 
there are a number of co-products being 
produced. By “co-product” we mean a 
material produced for use by the general 
public and suitable for end use 
essentially as-is. Examples are sulfuric

10 In particular, in reviewing a booklet published 
by the National Association of Recycling Industries 
(NARI) which classifies non-ferrous scrap into 133 
different categories, most of the categories 
described—approximately 95 percent—refers to 
metal pieces [i.e.. wire, castings, clippings, sheet 
metal, slabs, etc.). See NARI Circular NF-82, 
Standard Classification for Non-Ferrous Scrap 
Metal. The Institute of Scrap Iron and Steel (ISIS) 
likewise classifies scrap metal as metal pieces.

11 See Appendix A.

acid from smelters’ metallurgical acid 
plants, various metals produced in 
tandem by smelting operations (such as 
lead recovered from primary copper 
smelting operations), or co-products 
such as kerosene, asphalt, or pitch from 
petroleum refining. These co-products 
are not (and were never intended to be) 
covered by the regulations.

We therefore are clarifying the 
definition to indicate that by-products 
are materials, generally of a residual 
character, that are not produced 
intentionally or separately, and that are 
unfit for end use without substantial 
processing. Examples are still bottoms, 
reactor cleanout materials, slags, and 
drosses.

On the other hand, materials 
produced intentionally, and which in 
their exisiting state are ordinarily used 
as commodities in trade by the general 
public, are considered to be co-products 
and not by-products.12 In response to 
comment, we also note that these 
materials can be produced from a 
combination of processes at a facility, 
and need not result from one single 
process. (It is also possible to put a by­
product to use—for example a still 
bottom can be used as an intermediate 
to make a new product. The still bottom 
would not be considered a waste under 
the amended definition due to its 
manner of recycling—use as an 
ingredient. It would, however, still be a 
by-product).
B. Definitions of Incinerator, Boiler, and 
Industrial Furnace

1. General Classes o f Combustion 
Units. Many enclosed devices are used 
to treat hazardous waste through 
controlled flame combustion.13 The 
proposed regulations divided that 
universe into three groups: incinerators, 
boilers, and industrial furnaces. We are 
adopting this same tripartite division in 
the final rule. The Agency already 
regulates the emissions from hazardous 
waste incinerators and intends to 
regulate the emissions from combustion 
units that bum hazardous wastes for 
energy recovery. Regulation will be 
established at a level that is necessary

“  We note, however, that products or co-products 
that include hazardous wastes as ingredients are 
classified as wastes when they are to be burned for 
energy recovery or placed directly on the land for 
beneficial use. See Sections V.C. and V.D. of this 
part of the preamble.

“  There are also a few hazardous waste 
management devices which rely on thermal 
treatment, but do not directly combust the treated 
waste. EPA will allow permitting of those devices 
under the criteria of 40 CFR Part 264, Subpart P: 
Other Thermal Treatment, or under the criteria of 40 
CFR Part 264, Subpart X: Miscellaneous Waste 
Management, following promulgation of those 
Subparts.

to protect human health and the 
environment. It is necessary to 
distinguish among the types of 
combustion units, however, because 
incinerators are being regulated sooner 
than boilers and industrial furnaces, and 
because the ultimate standards for 
boilers and industrial furnaces may vary 
from each other, as well as from the 
standards for incinerators.

2. Definition o f Incinerator. 
Incinerators burning hazardous waste 
are subject to the permitting standards 
of 40 CFR Part 264, Subpart O. An 
incinerator is defined as any enclosed 
device that is neither a boiler nor an 
industrial furnace that uses controlled 
flame combustion to treat waste. This 
definition differs from the text of the 
proposal in order to make it clear that 
the three defined units—incinerators, 
boilers, and industrial furnaces—cover 
the entire universe of enclosed devices 
using controlled flame combustion to 
treat hazardous waste. The regulation 
also amends the former definition of 
incinerator, promulgated on May 19,
1980, which defines the device in terms 
of the primary purpose for which wastes 
are burned. However, this change is 
essentially a clarification of the existing 
rules which should have little effect on 
the number or identity of units already 
subject to Subpart O. As we stated at 
proposal, incinerators are built to 
destroy hazardous waste, so wastes 
burned in them are obviously being 
burned for the primary purpose of 
destruction. 48 FR 14484/2.

The May 19,1980 definition focused 
on whether each waste fuel was burned 
for the primary purpose of destruction. 
Today’s regulatory scheme more 
appropriately describes how one can 
examine the nature of the combustion 
unit to recognize combustion for 
purposes other than destruction. It then 
classifies units used for those activities 
as either boilers or industrial furnaces. If 
combustion of a waste does not meet 
the criteria for those classes, then the 
primary purpose of its combustion is 
necessarily destruction. Thus, it should 
properly remain subject to the 
permitting standards of Part 264,
Subpart O.

Comforming changes are being made 
in §§ 264.340 and 265.340 defining the 
applicability of Subpart O’s standards 
for incinerators. Similarly, § 265.370, 
defining the applicability of the interim 
status standards for other thermal 
treatment, is being amended. These 
changes clarify the coverage of flame 
combustion devices, but do not alter 
existing obligations.

3. Definition o f Boiler. Boilers burning 
hazardous waste for energy recovery
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now fall within the exemption from 
regulation of actual recycling processes 
found in 40 CFR 261.6, pending 
promulgation of substantive regulations 
controlling emissions from burning 
hazardous wastes in them as may be 
necessary to protect human health and 
the environment Thus, boilers do not 
now require RCRA permits to continue 
their combustion activities. (Storage of 
certain hazardous wastes before burning 
requires a storage permit and the 
transport of these wastes is regulated, 
however. See 40 CFR 261.6(b),) 

a. Adoption o f a Standard Based on 
Integral Design o f the Device. The 
definition of boilers focuses on physical 
indicia of their legitimate use for energy 
recovery. The final definition, like the 
proposal, relies upon the concepts of 
integral design, combustion efficiency, 
and energy recovery. This reflects the 
fact that boilers, unlike incinerators, are 
designed and operated to convert fuel 
into more usuable energy (generally 
steam). This is most efficiently done 
when energy recovery devices, such as 
water vessels, are physically in contact 
with (integrally connected to) the 
combustion chamber in which the fuel is 
burned.14 EPA consequently proposed 
that the combustion chamber and heat 
recovery sections of a boiler must be of 
integral design—physically formed into 
a single unit—and that significant heat
recovery must take place in the 
combustion chamber by means of 
radiant heat transfer.

Many parties commented on the 
proposed definition. Some had 
generalized objections to the basic 
concept of a test based on physical 
criteria, arguing that it would stifle 
innovation and that it was unrelated to 
environmental protection. Others had 
specific criticisms related to the 
proposal’s exclusive reliance on radiant 
heat transfer as the measure of 

significant heat recovery.” Commenfers 
also described a few specific types of 
legitimate boilers which might not meet 
the proposed “integral design” test.

EPA has considered, but is 
unpersuaded by, the general criticism of 
the rule’s reliance on physical criteria to 
differentiate between these units. 
Significant regulatory consequences 
spring from the distinctions between 
classes of combustion devices. Thus, it 
is important that the tests for those 
distinctions be unambiguous and easy to 
apply. The physical test of integral

u van Nostrand's Scientific Encyclopedia (5th 
Ed,) at 324—331 defines “boiler surface” as those 
parts “which are in contact with the hot gases on 
one side and water or a mixture of water and steam 
on the other side.” S ee also, McGraw Hill 
Encyclopedia o f Science and Technology (1982) at 
362-365.

design meets those needs. The test also 
has environmental significance since it 
will pinpoint those cases in which the 
unit is not designed to achieve efficient 
energy recovery and, thus, cannot be 
relied upon to attain complete 
combustion.

Adverse impacts on innovation are 
unlikely to occur since the test focuses 
on efficient transfer of energy from fuel 
to fluids—the most common and 
widespread element of boiler 
technology. Furthermore, extensive 
comments actually identified only two 
limited classes of boilers for which the 
test could be inappropriate; the final 
regulation specifically deals with those 
classes, as discussed below. Finally, 
EPA has provided for a case-by-case 
determination that a  unit is a legitimate 
boiler, based on an assessment of 
specified relevant factors.

Under the final rule, therefore, the 
great majority of boilers can be 
unambiguous^ identified by a simple 
examination of physical design while a 
case-by-case assessment can be made 
of the few units for which it is possible 
that the physical test is inappropriate.

b. Supplementation o f Integral Design 
Standard With Additional Physical 
Standards. The integral design test is 
supplemented by quantified criteria for 
continuous and long-term energy 
recovery. These supplementary tests are 
designed to ensure that units that are 
physically designed as boilers are not 
actually being used to destroy 
hazardous waste. In the final regulation 
these criteria are quantified and placed 
in the regulation to avoid the ambiguity 
about regulatory coverage which might 
have arisen if they had been left in the 
preamble, as at proposal. (A specific 
background document explains these 
criteria in detail.)

The final definition does include 
several changes based on specific 
technical comments. These are 
discussed in the background document; 
however, the major points are 
mentioned here.

First, the definition of boiler now 
identifies specific units—process 
heaters and fluidized bed combustion 
units—which are generally recognized 
as boilers but for which the integral 
design test is not determinative of 
whether the unit is a boiler. Historically, 
these units have generally been 
regarded as legitimate boilers despite 
the fact that they might not meet a strict 
integral design test. As such, they would 
often qualify for the case-by-case 
classification procedure, assuming they 
meet the energy recovery criteria. The 
explicit reference to them in the
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definition avoids the need for case-by. 
case assessments.

Second, the definition now gives 
credit for all forms of heat recovery 
which are exported from the unit and 
actually are utilized. This significant 
technical change is in response to 
criticisms of the proposal’s reliance on 
radiant heat transfer alone. As such, it 
avoids many problems of measurement 
and classification. In fact, measurement 
can now often be based on a simple 
comparison of annual feed to the unit, 
and annual pounds of steam recovered 
from the unit, with both measured in 
British Thermal Units (BTU).

Finally, the specific required energy 
recovery ratios have been revised since 
proposal. The changes reflect the shift 
from reliance on radiant heat recovery 
alone to reliance on the total heat 
recovery. We are indicating that boilers 
must maintain a thermal energy 
recovery efficiency of 60 percent when 
in operation. (This is to be based on the 
higher heating value of the fuel, the 
common means of evaluating boilers 
efficiency in this country.) This value is 
within the range recommended by 
commenfers, and also is within the 
range of recoveries reported in relevant 
technical literature. We also are 
indicating that boilers must export and 
utilize 75 percent of the recovered 
energy on an annual basis. This value 
allows for unit downtime but guards 
against situations where heat recovery 
elements have been added as incidental 
parts of a combustion unit, or have been 
added in an attempt to avoid 
classification as an incinerator. The vast 
majority of legitimate, well-maintained 
and well-operated boilers (and all those 
of which EPA is now aware) should 
meet the criteria now in the regulation. 
Specific outlying units may be eligible 
for a case-by-case assessment.

'4. Definition o f Industrial Furnace. 
Industrial furnaces burning hazardous 
waste for energy recovery are currently 
exempt from regulation by the 
provisions of 40 CFR 261.6. Thus, they 
do hot now require permits to continue 
their combustion activities. (As with 
boilers, storage of certain hazardous 
wastes before burning in industrial 
frunaces requires a storage permit, and 
the transportation of these wastes is 
regulated. See § 261.6(b).)

We indicated at proposal that 
industrial furnaces were those 
combustion devices designed as 
incinerators or as boilers that are used 
as integral components of manufacturing 
processes to recover materials or 
energy, not to destroy wastes. 48 FR 
14463. To be an “industrial furnace”, a 
unit had to fall within the classes that
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EPA had specifically designated in the 
rule, based on a series of criteria 
relating to how the device was an 
integral component of a manufacturing 
process.

We have adopted this same scheme in 
the final rule. Thus, only those devices 
specifically named in the regulation [i.e., 
in the definition of industrial furnace 
contained in § 260.10) are considered to 
be industrial furnaces for purposes of 
the regulation. The criteria for adding 
new industrial furnaces are the same as 
at proposal. We have added certain new 
devices to the list of industrial furnaces. 
Our reasons are provided in the 
background document supporting this 
portion of the regulations.
II. Discussion o f Specific Provisions o f 
the Revised Definition o f Solid Waste
A. Section 261.1(b): Purpose and Scope

1. Use o f The Regulatory Definition o f 
Solid Waste Only For Purposes o f The 
Subtitle C Regulations. The applicability 
provision in die final rule is virtually 
identical to thè one proposed. Section 
261.1(b)(1) reiterates that the regulatory 
definition of solid waste applies only to 
materials that also are Subtitle C 
hazardous wastes. This point is implicit 
since the regulatory definition of solid 
waste appears in regulations 
implementing Subtitle C of RCRA, which 
subtitle only applies to hazardous 
wastes. In response to comment, we are 
adopting a clarifying provision in
§ 261.1(b) to ensure that the regulatory 
definition is not used in unintended 
contexts, for example to justify 
regulation of non-hazardous wastes. The 
language of the final rule is modelled on 
Section 8 of H.R. 2867 and is consistent 
with the Committee’s intent. See H.R. 
Rep. 98-198 at 47.

This provision also makes clear that 
waste-derived products placed on the 
land for beneficial use or burned as 
fuels must themselves be hazardous (by 
exhibiting a characteristic or containing 
a listed hazardous waste) to be covered 
by the rule.

2. Use of The Statutory Definition for 
Purpoèes o f Sections 3007, 3013, and 
7003. EPA also is promulgating
§ 261.1(b)(2), which provision states that 
the regulatory definition does not limit 
the Agency’s jurisdiction under Sections 
3007, 3013, and 7003 of RCRA. Rather, 
the statutory definitions of solid and 
hazardous waste will apply when these 
provisions are involved. A substantially 
identical provision has been in the 
regulations since May of 1980. (Those 
provisions recopied from the May 19, 
1980 rules are not being repromulgated 
and are not subject to judicial review.) 
Several commenters objected to its

continued inclusion, arguing that the 
statutory definitions of solid and 
hazardous waste do not provide 
adequate notice to the regulated 
community. These comments are 
unfounded. Congress clearly intended a 
broader definition of waste to apply 
when these three provisions are 
involved. See 48 FR at 14484 (April 4, 
1983) and 45 FR 33090 (May 19,1980); 
see also H.R. Rep. 98-198 at 47 (EPA’s 
authority under Sections 3007 and 7003 
includes all wastes that meet the 
statutory definition of hazardous waste). 
Courts also have repeatedly applied the 
statutory definition in Section 7003 
actions. See 48 FR 4502 n.67 (Section 
7003 actions against recycling facilities). 
Therefore, the statutory definitions of 
solid waste and hazardous waste will 
apply in all actions involving Sections 
3007, 3013, and 7003 of RCRA. This 
means that the Agency’s authority under 
these provisions extends to all materials 
that could be solid wastes under RCRA, 
not just to those defined as solid wastes 
in the regulations. Thus, EPA has 
authority to sample a potentially 
hazardous unlisted by-product being 
reclaimed even though this material 
would not be defined as a solid waste in 
§ 261.2. It could be a solid waste, 
however; the regulatory definition states 
that this is a question requiring material- 
by-material consideration by EPA. EPA 
thus retains the statutory authority to 
obtain the information necessary to 
determine whether the materials are 
solid wastes (or, in the case of Sections 
3013 and 7003, to take appropriate 
action under those provisions). The 
same reasoning applies to materials 
potentially designable as solid wastes 
under § 261.2(d).

This portion of the rule is effective 
immediately. The HSWA amended 
Section 3010 of RCRA to allow rules to 
become effective in less than six months 
when the regulated community does not 
need the six-month period to come into 
compliance. That is the case here, since 
amended § 261.1(b) restates currently 
applicable law, as discussed above. See 
also H.R. Rep. 98-198 at 47, confirming 
this view. In addition, the government’s 
interest in exercising its authorities 
under these provisions is high, and 
intrusion into business operations may 
be minimal, particularly ¿n the case of 
exercise of Section 3007 authority. See, 
e.g., Mobil Oil v. EPA, 716 F.2d 1187 (7th 
Cir. 1983). In these circumstances, the 
Agency believes there is “good cause” 
within the meaning of amended Section 
3010 to make this portion of the rule 
effective immediately.

B. Section 261.2(b): Materials That Are 
Solid Wastes Because They Are 
Abandoned

This provision is identical to that 
proposed. It states that materials 
abandoned by being disposed of, 
burned, or incinerated are solid wastes. 
(By saying “abandoned,” we do not 
intend any complicated concept, but 
simply mean thrown away.) Materials 
that are accumulated, stored or treated 
in lieu of or before such activities also 
are solid wastes. (We indicate in the 
final rule that materials that are 
recycled in lieu of disposal are not 
covered by this provision—even though 
recycling constitutes treatment. Rather, 
they are covered by the provisions in the 
definition saying when recycled 
materials are wastes.) We again 
emphasize, as we did in the proposal, 
that materials being burned in 
incinerators or other thermal treatment 
devices, other than boilers and 
industrial furnaces, are considered to be 
“abandoned by being burned or 
incinerated” for purposes of this 
provision, whether or not energy or 
material is also recovered. See 48 FR 
14484/2. Materials burned for 
destruction in boilers and industrial 
furnaces are likewise considered to be 
"abandoned by being burned or 
incinerated.” Id., and n.15. We are 
making a conforming amendment to the 
Part 264 and 265 Subpart O applicability 
provision to express these thoughts. (We 
discuss in section D. below the concept 
of burning for destruction in boilers and 
industrial furnaces.)
C. Section 261.2(c)(1): Wastes and 
Waste-Derived Products That Are Used 
in a Manner Constituting Disposal

1. The Proposed Provision. EPA 
proposed that all secondary materials— 
i.e., all spent materials, sludges, by­
products and discarded § 261.33 
commercial chemical products—that are 
recycled by being placed on the land, 
were solid wastes. In addition, all of 
these materials would be wastes if they 
were recycled to the land after simple 
mixing with other materials, when the 
mixing did not result in significant 
chemical or biological change to the 
original waste. See 48 FR at 14484-85.

2. Extension o f Jurisdiction To 
Hazardous Waste-Derived Products 
That Are Applied To The Land.
Virtually all commenters conceded that 
the Agency has authority to regulate 
secondary materials applied to the land 
in an as-is condition or after most 
simple mixing. Many comments, 
however, criticized the Agency for not 
also including within the scope of the 
rule waste-derived products that are
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applied to the land. They argued that the 
simple mixing standard in the proposal 
was imprecise, had no relation to 
environmental consequences, and 
deviated from Congressional intent to 
control placing hazardous wastes on the 
land. The House Committee on Energy 
and Commerce also indicated that it 
expects EPA to control “hazardous 
wastes-derived products used or reused 
by being applied directly to the land.”
H. R. Rep. 98-198 at 46. Indeed, the 
Agency itself noted in the preamble to 
the proposal that we might reconsider 
the question of asserting authority over • 
hazardous waste-derived products that 
are used on the land. (See 48 FR 14485/
I .  )

After reconsideration, we are revising 
the final rule to apply not only to 
hazardous secondary materials used on 
the land without significant change but 
also to all products containing these 
wastes that are applied to the land and 
that are themselves hazardous. We read 
our jurisdiction as applying to waste- 
derived products whose recycling is 
similar to a normal form of waste 
management—in this case, land 
disposal. (The jurisdictional basis for 
the following provision on hazardous 
waste-derived fuels is similar, except 
that incineration is the waste 
management practice corresponding to 
recycling by burning.) We thus agree 
with those commenters who maintained 
that the Agency’s jurisdiction extends to 
all hazardous wastes placed on the land, 
whether or not the waste was mixed 
with other materials or chemically 
altered before being placed on the land. 
The type of processing involved is 
relevant in determining what regulatory 
scheme to adopt or in deciding if the 
waste-derived product is still hazardous. 
We have determined, however, that 
processing does not deprive the Agency 
of RCRA Subtitle C jurisdiction when 
the waste-containing product is still 
placed on the land.

The Agency is thus asserting 
jurisdiction over all hazardous 
secondary materials, and over products 
that contain these wastes, when they 
are applied to the land. Thus, fertilizers, 
asphalt, and building foundation 
materials that use hazardous wastes as 
ingredients and are then applied to the 
land are subject to RCRA jurisdiction. 
Secondary materials applied directly to 
the land likewise are within the 
Agency’s Subtitle C regulations, as are 
secondary materials dumped into water 
to serve as fill or structural support.16

15 We note, however, that we do not consider 
secondary materials that are used as wastewater 
conditioners to be within the scope of this provision. 
The activity is not similar to land disposal because'

We note that we are not asserting 
RCRA jurisdiction over pesticides or 
pesticide applications. Use of a pesticide 
involves use of a product, not recycling 
of a waste. Thus, if a pesticide 
(including off-specification pesticide, 
pesticide rinse waters or unused dip 
solution applied in accord with label 
instructions) is applied to the land for 
beneficial use, the practice is not viewed 
as use constituting disposal.

At the present time, the principles of 
§ 261.3 (c) and (d) continue to apply in 
determining whether a hazardous 
waste-derived product remains a 
hazardous waste. Thus, if a waste that 
exhibits a characteristic of hazardous 
waste is incorporated into a product to 
be placed on the land, the waste-derived 
product is a hazardous waste only if the 
product itself exhibits one or more of the 
characteristics of hazardous waste. For 
example, if a product contains an EP 
toxic sludge, but the product itself does 
not exhibit EP toxicity or any other 
characteristic of hazardous waste, it 
would not be subject to regulation under 
Subtitle C. If the waste-derived product 
contains a listed waste, it is subject to 
regulation under Subtitle C unless and 
until it is delisted under the standards 
and procedures contained in §§ 260.20 
and 260.22. See § 261.3 (c)(2) and (d)(2). 
(We may eventually revisit this part of 
the rule because there are no hazardous 
waste characteristics that measure 
exposure pathways posed by certain 
waste-derived products, such as crop 
up-take for waste-derived fertilizers.)

By asserting jurisdiction over 
hazardous waste-derived products 
placed on the land, EPA necessarily is 
asserting authority over the hazardous 
wastes—the hazardous spent materials, 
sludges, by-products and § 261.33 
commercial chemical products—that go 
into these products. Thus, if a generator 
sends a hazardous sludge to a fertilizer 
producer, for example, the sludge is a 
hazardous waste in the generator’s 
hands. This result represents a change 
from the proposal, where these 
materials would not have been wastes 
because they were to be used as 
ingredients (proposed § 261.2(c)(l)(i)). 
(All of these secondary materials are 
wastes under the existing (May 19,1980) 
definition of solid waste, however, and 
are presently subject to regulation if 
they are listed wastes or sludges. See 
§ 261.6.) Thus, there is not a significant 
change in overall regulatory coverage 
between the existing and final rules for 
wastes to be incorporated into waste-

the secondary material is chemically combined as 
part of a conditioning process and is subsumed as 
an ingredient in the conditioned water. See 48 FR 
14485 n.18.

derived products that are used on the 
land. (See also Section III.C. of Part III of 
the preamble on this point.)

3. Regulatory Strategy for Commercial 
Products Containing Hazardous Wastes 
that are Placed on the Land. Although 
EPA is asserting authority over waste- 
derived products that are placed on the 
land for beneficial use, we are not yet 
ready to undertake regulation of these 
waste-derived commercial products, and 
therefore are temporarily exempting 
them from regulation. Ultimate users of 
these materials—farmers and highway 
construction crews, for example—are in 
many cases individuals not ordinarily 
within the ambit of the Subtitle C 
regulatory system. EPA needs more time 
to determine whether it is possible to 
develop a more sophisticated means of 
including these types of users within a 
regulatory framework. The Agency also 
needs more time to develop a regulatory 
system for determining when end uses 
of these products could present a 
substantial hazard to human health and 
the environment, and when such 
practices as waste-product application 
rate protect against potential harm.

In developing a short and long-term 
scheme for controlling hazardous waste- 
derived products placed on the land for 
beneficial use, the Agency hopes 
eventually to develop specification 
levels for toxic constitutents or other 
specific standards—for those waste- 
derived products whose use on the land 
may cause substantial harm. We are not 
sure if it is technically feasible to 
develop such specifications, however, 
and it would take years to work out this 
type of approach. EPA therefore 
believes that short-term controls of 
these practices are needed since 
uncontrolled land placement of 
meterials containing hazardous wastes 
is potentially very dangerous. We also 
believe that persons generating or using 
hazardous waste-derived products on 
the land should demonstrate that the 
product is safe to use for land 
placement, or else comply with 
regulations that apply to hazardous 
wastes placed on the land.

The Agency intends, therefore, to 
develop regulations whereby generators 
or users of hazardous waste-derived 
products could demonstrate that these 
products can be placed safely on the 
land. To this end, EPA expects to 
conduct studies of these waste-derived 
products to determine: (1) the types of 
hazardous wastes contained in waste- 
derived products that are applied to the 
land, and (2) the potential hazards 
presented by these waste-derived 
products. Once these studies are 
completed, the Agency will take
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appropriate regulatory action. One 
alternative the Agency is examining is 
for the user or producer of the waste- 
derived product to demonstrate via a 
risk assessment assuming possible 
exposures via groundwater, crop uptake, 
runoff to surface water, wind dispersion, 
or direct human contact that such 
waste-derived products do not present a 
substantial hazard to human health or 
the environment when the waste- 
derived products are applied to the land. 
In some cases, users or producers could 
also evaluate toxicant mobility by 
existing methods, as in delistings. This 
system would remain in place until the 
Agency developed different regulations.

The Agency therefore is limiting its 
regulatory coverage at this time to 
hazardous wastes placed directly on the 
land, or placed on the land after 
processing, unless the waste a] 
undergoes a chemical reaction so as to 
become inseparable by physical means, 
and b) the resulting combined material 
is marketed as a commercial product. 
(See Section ILC. of Part 3 of the 
preamble for an explanation of these 
terms.) The practices we are regulating, 
as we stated at proposal, are 
tantamount to land disposal and should 
be regulated as such. We also are 
regulating hazardous wastes that are 
transported and stored before being 
incorporated into hazardous waste- 
derived products. These wastes stand 
on the same conceptual and regulatory 
footing as other hazardous wastes 
transported and stored before being 
recycled.

D. Section 261.2(c)(2): Wastes That Are 
Burned to Recover Energy, Are'Used to 
Produce Fuels, or Are Contained in 
Fuels

These provisions are among the most 
important in the regulation, and are 
integrally related to other regulations 
proposed or being developed by the 
Agency. We noted in Section II.B. above 
that much of the Agency’s on-going 
activity addresses burning of hazardous 
wastes for energy recovery in boilers or 
industrial furnaces, and explained our 
definitions of these terms, as well as our 
definition of incinerator. We discuss 
here which secondary materials are 
wastes when burned as fuels, and how 
to distinguish among burning for energy 
recovery, burning for material recovery, 
and burning for destruction, as well as 
the regulatory implications of falling into 
each of these three categories. We also 
discuss our future regulatory plans, and 
finally address how we are regulating 
storage that occurs before burning 
hazardous waste for energy recovery.

1. Materials That Are Wastes When 
Burned As Fuels. The Agency proposed
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that all spent materials, all sludges, and 
listed (but not unlisted) by-products be 
considered solid wastes when they are 
burned as fuels, as well as (of course) 
when they are burned for destruction.16 
Fuels derived from these wastes 
likewise were defined as solid wastes. 
As a point of clarification, if a waste 
exhibiting a characteristic of hazardous 
waste is used as an ingredient in a fuel, 
and the waste-derived fuel does not 
exhibit a characteristic, the waste- 
derived fuel would not be considered to 
be a hazardous waste. See § 261.3(d)(1).

Our reason for limiting our jurisdiction 
in the proposed rule to listed by­
products was that we were unsure 
whether certain commercial fuels might 
technically be by-products (as defined). 
See 48 F R 14485. We have reconsidered 
the issue and have determined that all 
by-products (again as defined) are solid 
wastes when burned as fuels or used to 
produce a fuel. We have three principal 
reasons for this change in approach:

(1) Both the comments and our own 
investigations failed to disclose 
instances where by-products were 
normal commercial fuels;

(2) Data indicates that many process 
residues, which are by-products, 
containing high concentrations of 
Appendix VIII constituents are burned 
as fuels in industrial boilers: and

(3) Congressional intent is for the 
Agency to read its jurisdiction over 
waste-fuels expansively.

States, environmental groups, and 
waste treatment industry members 
urged the Agency to expand its claim of 
jurisdiction. The Agency likewise 
believes that its authority over recycling 
is broadest when the recycling practice 
is liken classic waste management 
activity, in this case, incineration.

Those commenters who supported the 
proposal did not maintain that the 
Agency would regulate normal 
commercial fuels if all by-products were 
wastes when burned as fuels. Rather,

18 The Agency also proposed that commercial 
chemical products listed in § 281.33 that are not 
themselves fuels, are solid wastes when they are 
burned as fuels, or used to produce fuels, and that 
fuels containing these materials [i.e. the commercial 
chemicals themsevles, incorporated into the fuel in 
lieu of normal use) are solid wastes. We are 
finalizing this provision today. One commenter, 
however, misread this language to state that if a fuel 
contains a chemical that also is on the § 261.33 
list—for example, acetaldehyde—fuels containing 
acetaldehyde were solid wastes regardless of the 
source of the acetaldehyde. This is incorrect. These 
materials must first be commercial chemical 
products (or related materials such as off- 
specification variants or spill residues) listed 
pursuant to § 261.33, and must be burned or 
processed as fuel m lieu of their original intended 
purpose. We also note that the RCRA 
Reauthorization legislation takes precisely this 
position. See H.R. Rep. No. 98-198 at 40; S. Rep. No. 
98-284 at 37.

they argued that many residual 
materials have high Btu values, and 
emissions from burning these materials 
are not substantially different from 
burning fossil fuels. Others argued that 
if these by-products were ignitable and 
did not contain Appendix VIII 
hazardous constituents, they should not 
be considered to be wastes when 
burned.

These comments, in the Agency’s 
view, go to the issue of whether burning 
and storage of these materials needs to 
be regulated. The Agency will address 
these questions in a different 
rulemaking. These comments do not, 
however, address the conceptual 
question of whether the materials are 
wastes. It is our opinion that by­
products that are unlike commercial 
fuels—because they are residual 
materials not intentionally produced, 
and are significantly different in 
composition from fossil fuels—are 
wastes when burned as fuels.

Our opinion is reinforced by data 
submitted to the Agency regarding by­
product waste streams presently being 
burned in boilers and industrial 
furnaces. Data from the Agency’s 
Industry Studies program of the organic 
chemical and pesticides industry 
indicate that boilers and industrial 
furnaces within these industries burn 
residual by-products containing high 
concentrations of such Appendix VIII 
hazardous constituents as aniline, 
cyanides, dimethyl phthalates, isobutyl 
alcohol, and tetrachloroethene. By­
products identified in comments to this 
rulemaking as being burned in boilers or 
industrial furnaces include chlorinated 
solvents, chlorinated aliphatic 
hydrocarbon production wastes, 
nitrochlorobenzene production wastes, 
and solvent recovery still bottoms. By­
products identified in responses to the 
Agency’s survey on waste and used oil 
fuels ( Questionnaires I/ser/ Oil and 
Hazardous Waste as Fuel, OMB No. 
20500019) include distillation bottoms 
from production of carbon tetrachloride, 
distillation bottoms from production of 
phenol/acetone from cumene, 
distillation bottoms from production of 
aniline and excess cyanide from 
acrylonitrile production.

These by-products are physically and 
conceptually very different from fossil 
fuels. They are waste-like because they 
are residual materials containing toxic 
constituents not ordinarily found in 
fossil fuels. Many are typically 
discarded. We therefore believe that we
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have jurisdiction over the burning of 
these materials.17

Furthermore, recent statements of 
Congressional intent strongly support 
and expansive reading of authority over 
waste-fuels. The HSWA commands the 
Agency to regulate burning hazardous 
wastes for energy recovery, and voice 
special concern over recycling practices 
involving “direct introduction of 
hazardous wastes to the air. . . H.R. 
Rep. No. 98-198, 98th Cong., 1st Sess. 46. 
Our action today is in full accord with 
these declarations.

As a point of clarification, the Agency 
reemphasizes that it has modified the 
difinition of by-product to indicate more 
clearly that co-products—materials 
intentionally produced for a commercial 
market and suitable for use as-is—are 
not considered to be by-products. Thus, 
co-products from petroleum refining 
such as kerosene, pitch, or various 
grades of fuel oil, are not by-products 
for purposes of this regulation.18 On the 
other hand, residual materials such as 
tank bottoms (EPA Hazardous Waste 
No. K052) are by-products and are 
considered to be wastes when used as 
fuels or when incorporated into fuels. 
We note that the HSWA takes precisely 
this position. See RCRA amended 
Section 3004(g)(2)(A) and 3005(r)(2). 
Fuels containing these wastes likewise 
remain solid wastes. Id. Again, it may 
turn out that regulation of these 
materials is unnecessary to protect 
human health and the environment. EPA 
also may be able to establish 
specifications that distinguish waste- 
derived fuels from products. Today’s 
rule makes clear that the Agency has 
jurisdiction to make these 
determinations.

As a result of this change, all spent 
materials, sludges, by-products, and 
§ 261.33 commercial chemical products 
and all fuels to which these materials 
are added,19 are potentially subject to

17 We note as well that Congress already has 
required the Agency to develop performance 
standards for used oil burned as a fuel. See RCRA 
Sections 3014 and 1004(37). The Agency believes 
that if we have authority to regulate burning of used 
oil, which is composed primarily of petroleum 
fractons and therefore is physically similar to fossil 
fuel or fuel oil, a fortiori, we also have authority to 
regulate burning of secondary materials that are 
physically quite distinct from fossil fuels.

18 Off-specification fuels burned for energy 
recovery also are not by-products, and so would not 
be considered to be wastes under this provision. An 
example provided in the comments was of natural 
gas pipeline condensate. The condensate contains 
many of the same hydorcarbons found in liquefied 
natural gas, and certain higher hydrocarbons that 
also have energy value. It is generated in the 
pipeline transmission of natural gas. This 
condensate is not considered to be a waste when 
burned for energy recovery.

19As noted above, for a waste-derived fuel to be 
hazardous waste, it would have to contain a listed

regulation when transported, stored, and 
burned for energy recovery. We discuss 
below in sections 3 and 4, the Agency’s 
on-going efforts to control burning and 
storage of these materials.

2. Determining When a Waste is 
Burned for Energy Recovery and 
Applicability o f the Rules to Burning for 
Materials Recovery. Today’s regulations 
apply to hazardous wastes burned for 
“energy recovery.” This limitation raises 
two issues: Distinguishing burning for 
energy recovery from burning for 
destruction, and determining how to 
regulate wastes if they are burned to 
recover materials.

(a) Burning for Energy Recovery. The 
Agency has already addressed in part 
what it means to bum wastes for 
legitimate energy recovery. In a 
Statement of Enforcement Policy issued 
on January 18,1983 (printed at 48 FR 
11157 (March 16,1983)), EPA stated that 
as a general matter—subject to 
individualized consideration of 
particular circumstances—burning of 
low energy hazardous wastes as alleged 
fuels is not considered to be burning for 
legitimate energy recovery. This is the 
case even if the low energy hazardous 
waste is blended with high energy 
materials and then burned. Thus, under 
these principles, boilers and industrial 
furnaces burning low energy wastes 
could be considered to be incinerating 
them, and so be subject to regulation as 
hazardous waste incinerators, (See 48 
FR 11158,11159, and fn.3.)

Today’s regulation leaves the 
principles of the Statement in force. 
However, EPA, in the Statement, 
indicated that sham burning was easiest 
to determine when burning occurs in 
non-industrial boilers. We also said that 
larger industrial boilers are more 
efficient at recovering energy and so 
could be deemed, more often, to be 
burning lower energy wastes 
legitimately. [Id. at 11159.) In applying 
the Enforcement Policy Statement to 
industrial boilers and industrial 
furnaces, we would seek to enforce only 
in situations where large amounts of low 
energy wastes with high concentrations 
of toxicants are burned. These are 
clearly situations where low energy 
hazardous waste adulteration was 
deliberate and massive. We also note 
that the Policy Statement does not 
address burning for material recovery, 
or situations where a single waste is 
burned for material and energy 
recovery. In this situation, the fact that 
low energy wastes are involved would 
not necessarily indicate that there is no

waste or exhibit a hazardous waste characteristic. 
See § 261.3 (c) and (d).

recycling, because material recovery 
also is involved.

(b) Burning for Material Recovery. A 
second question is the scope of these 
regulations when burning involves 
material recovery. The Agency views 
these regulations as applying whenever 
hazardous wastes are burned in boilers. 
Boilers, by definition, recover energy. If 
materials are also recovered, this 
recovery is ancillary to the purpose of 
the boiler, and so does not alter the 
regulatory status of the activity.

Burning for material recovery in 
industrial furnaces, however, raises 
different kinds of issues. As discussed 
above, industrial fumacqs are used as 
integral components of manufacturing 
processes to recover materials. Thus, 
regulation under RCRA of actual 
burning in industrial furnaces could, in 
some circumstances, represent an 
intrusion into a normal production 
process, particularly if the material 
being recovered is the same material the 
furnace ordinarily produces. On the 
other hand, when an industrial furnace 
is used for material recovery and the 
secondary material being burned is: (a) 
Not ordinarily associated with the 
furnace (for example, organic still 
bottoms), (b) different in composition 
from materials ordinarily burned in the 
unit (as when the secondary material 
contains Appendix VIII hazardous 
constituents different from, or in 
concentrations in excess of those in 
materials ordinarily burned in the 
furnace), or (c) burned for a purpose 
ancillary to the chief function of the 
furnace, we think that RCRA jurisdiction 
over the burning exists. (Jurisdiction 
obviously exists, for example, if that 
purpose is destruction.)

When industrial furnaces bum for 
energy recovery, regulation of the 
burning would not constitute an 
impermissible intrusion into the 
production process because burning for 
energy recovery is an activity that is not 
central to the usual function of an 
industrial furnace. See H.R. Rep. 98-198 
at 40 (industrial furnaces burning for 
energy recovery are to be regulated 
under the waste-as-fuel provisions of 
H.R. 2867). We therefore are asserting 
RCRA jurisdiction when an industrial 
furnace burns hazardous secondary 
materials—i.e, hazardous wastes—for 
energy recovery.

The regulations would also apply 
when an industrial furnace bums the 
same secondary material for both 
energy and material recovery. Examples 
are blast furnaces that burn organic 
wastes to recover both energy and 
carbon values, or cement kilns that burn 
chlorinated wastes as a s Durce of energy
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and chlorine. (Indeed, energy recovery 
from burning in kilns is automatic, so 
that all burning of hazardous wastes in 
kilns is within the Agency’s RCRA 
jurisdiction.) These activities are not so 
integrally tied to the production nature 
of the furnace as to raise questions 
about the Agency’s jurisdiction. In 
addition, EPA believes that both the 
existing statute and the new legislation 
express a strong mandate to take a 
broad view of what constitutes 
hazardous waste when hazardous 
secondary materials are burned for 
energy recovery, and to regulate as 
necessary to protect human health and 
the environment. See e.g., 48 FR 14502 
(statutory definitions stating that 
secondary materials burned for energy 
recovery are solid wastes); H.R. Rep. 94- 
1491, supra at 4 (Congress’ concern in 
promulgating Subtitle C was to 
“eliminat(e) the last remaining loophole 
in environmental law”, not to create 
new loopholes); H.R. Rep. 98-198, supra 
at 41-42; S. Rep. No. 98-284 at 36. In 
taking this view, we thus reconsider and 
withdraw footnote 19 of the preamble to 
the proposed rule where we said we 
would count materials burned in 
industrial furnaces for both energy and 
material recovery as being burned for 
material recovery. For the reasons given 
above, we think that was a mistaken 
idea. ’ .¿sfpli

We note as well that if an industrial 
furnace burning secondary materials for 
ostensible material recovery is used to 
destroy the materials, it is not recycling 
but rather is incinerating them.
Examples of such sham recovery are 
when there is no material recovery, or 
where material recovery is economically 
insignificant. Another example is when 
wastes are burned in excess of what can 
feasibly be recovered and used. (The 
following subsection discusses a 
regulatory change clarifying this 
principle.)

(c) Amendment to Applicability 
Section o f Subpart O o f Parts 264 and 
265. In the final rule, we are codifying 
the general principle that boilers and 
industrial furnaces used to destroy 
wastes rather than to recover energy 
and material from them are considered 
to be incinerating the wastes, and thus 
are subject to the permit requirements of 
Subpart O of Part 264 or the interim 
status requirements of Part 265. (This 
amendment is found in the applicability 
sections of Subpart O of Parts 264 and 
265.) We intend for this amendment to 
remain in effect until we develop permit 
standards for burning in boilers and 
industrial furnaces. Not only is an 
interim control on those practices 
needed, but without this provision

boilers and industrial furnaces burning 
for destruction would have no means of 
receiving a permit.

It also should be noted that with the 
exception of certain conditions in the 
definition of “boiler,” we are not 
defining objectively what constitutes 
burning for destruction, such as 
specifying precise Btu limits for waste 
fuels or volume limits on waste feed. We 
have decided that there are too many 
exceptional circumstances where 
unvarying rules of this type would yield 
unintended results. It is better policy, we 
think, to apply the concepts explained 
here and in the Statement of 
Enforcement Policy, and so enforce this 
provision in a more individualized 
manner.

(d) Examples o f How These 
Provisions Operate.

The following examples indicate 
which secondary materials are wastes 
when burned for energy recovery.

• Facility A bums an unlisted 
ignitable by-product in its boilers.

A is considered to be burning a 
hazardous waste since all secondary 
materials burned for energy recovery 
are defined as solid wastes. (Ignitable 
wastes will have high Btu value, and so 
the waste will be burned for legitimate 
energy recovery.)

• Facility B bums the same by­
product in an industrial furnace to 
recover energy.

B is considered to be burning a 
hazardous waste for the same reason as 
A was in the first example.

• Facility C bums an unlisted EP toxic 
by-product in its boiler to recover both 
materials arid energy.

C is considered to be burning a 
hazardous waste for energy recovery, 
since secondary materials burned for a 
dual recycling purpose in boilers are 
considered for jurisdictional purposes to 
be burning for energy recovery. This 
answer assumes that sufficient energy 
aqd material values are recovered so 
that the waste is not being burned for 
destruction. \

• Facility D bums the same by­
product in an industrial furnace to 
recover both energy and materials.

D is considered to be burning a 
hazardous waste, even though the waste 
is an unlisted by-product, and even 
though there is some material recovery. 
Unlisted by-products burned for energy 
recovery in any type of combustion unit 
are defined as solid wastes. If D were 
burning exclusively for material 
recovery—for example if D operated a 
smelting furnace burning to recover 
metal—the material would not be a solid 
waste since it would be an unlisted by­
product being reclaimed.

• Facility E bums an unlisted EP toxic 
sludge in its industrial furnace but 
recovers no energy and minimal 
material values. The material recovered 
is also unrelated to the material the 
furnace normally produces.

E would be considered to be burning a 
hazardous waste for destruction, and so 
would have to comply with the 
standards for incineration in Subpart O 
of Parts 264 and 265.

3. The Agency’s Future Plans for 
Regulating Burning o f Hazardous Waste 
for Energy Recovery. As noted above, 
the actual burning of hazardous waste 
for energy recovery in boilers and 
industrial furnaces is exempt from 
regulation. There was strong consensus 
in the public comments—confirmed by 
recent legislative action—that there is a 
need for regulatory action to control this 
type of burning. The Agency agrees, and 
is adopting a phased approach to 
address the problem. We will soon be 
proposing the first set of regulations 
which would ban burning of hazardous 
wastes and contaminated used oil in 
non-industrial boilers, and would 
impose administrative controls! on these 
materials whenever burned in industrial 
boilers or industrial furnaces.

The next phase of regulations will 
develop permit standards for burning in 
industrial boilers and in some industrial 
furnaces. In developing these standards, 
we will use many of the factors 
recommended by commenters in this 
proceeding. Thus, we intend that these 
units achieve the same ultimate level of 
protection as incinerators, and (in some 
cases) will specify design and operating 
conditions based on the type of waste 
and the operating efficiency of the 
combustion unit to ensure that this level 
of performance is achieved.

We also are considering adopting 
general narrative standards, roughly 
analogous to those contained in the Part 
267 regulations (see 46 FR 12429, 
February 13,1981), for remaining 
industrial furnaces burning hazardous 
wastes for energy recovery. This will 
allow these units to be permitted 
immediately until such time as the 
Agency is able to develop unit specific 
permit standards for them.

At the time these standards are in 
place, the Agency intends to withdraw 
the Statement of Enforcement Policy and 
the rules stating that the Subpart O 
regulatory standards for incinerators 
apply to boilers and industrial furnaces 
burning hazardous wastes for 
destruction. This is because we will then 
have promulgated the permit standards 
necessary to protect human health and 
the environment for boilers and 
industrial furnaces burning hazardous
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waste, and so the purpose for which a 
material is burned will no longer be 
relevant in determining what the 
regulatory regime for the burning device 
should be.

4. Regulation o f Generators, 
Transporters and Storers o f Hazardous 
Wastes Before the Wastes are Burned 
for Energy Recovery. Up to this point, 
we have been discussing the Agency’s 
jurisdiction over wastes burned as fuels 
and over fuels containing these wastes, 
and our planned regulatory regimes for 
the actual burning of these wastes and 
waste fuels. We now discuss regulation 
of these materials before they are 
burned.

EPA proposed the following 
regulatory scheme for generators, 
transporters, waste fuel processors, and 
ultimate burners:

T a b l e  5. A p r il  4 Pr o p o s e d  R u l e s  f o r  G e n ­
e r a t o r s , T r a n s p o r t e r s , F u e l  Pr o c e s ­
s o r s  a n d  B u r n e r s

Hazardous wastes that are 
subject to regulation

Generator sending waste to 
fuel processor.

Generator sending waste di­
rectly to burner.

Transporters taking waste to 
fuel processor.

Transporters taking waste to 
burners.

Fuel processor................ ...

Burners.

AD spent materials, all 
sludges, listed by-products, 
and §261.33 materials that 
are not fuels.

All sludges, and spent mate­
rials and by-products listed 
in §§261.31 and 261.32 
(spent materials and by­
products exhibiting a char­
acteristic of hazardous 
waste were exempt from 
regulation, as were 
§261.33 materials).

AH spent materials, all 
sludges, listed by-products, 
and § 261.33 materials that 
are not fuels.

All sludges, and spent mate­
rials and by-products listed 
in §§'261.31 and 261.32.

All spent materials, aH 
sludges, listed by-products, 
and § 261.33 materials (i.e. 
all secondary materials de­
fined as wastes when 
burned for energy recov­
ery); waste-derived fuels 
produced by the processor 
were exempt from regula­
tion.

All sludges, and spent mate­
rials and by-products listed 
in §§261.31 and 261.32.

In essence, the Agency proposed to 
perpetuate the current distinctions in 40 
CFR 261.6(b) between listed wastes and 
sludges on the one hand, and non-listed, 
non-sludge hazardous wastes on the 
other for generators and transporters 
sending wastes directly to burners, and 
for burners themselves. See 48 F R 14482, 
14495 and proposed § 261.6(b)(5). We 
also proposed that all hazardous wastes 
sent to fuel processors be subject to 
regulation, so that fuel processors 
storing spent materials that exhibit a 
characteristic of hazardous waste (as 
well as wastes already covered by 
§ 261.6(b), namely listed wastes and

hazardous sludges) were subject to 
regulation as storage facilities. 
Generators and transporters sending 
any type of hazardous waste to a fuel 
processor were subject to Part 262 and 
263 standards. Hazardous waste fuels 
produced by these fuel processors were 
not subject to regulation, and so could 
be transported, stored, and burned 
without being subject to regulation. Id. 
at 14485.

Comments on this part of the proposal 
were mixed. Some commenteFS 
supported the Agency, but others urged* 
the Agency to regulate transport and 
storage of all hazardous wastes used as 
fuels, including non-sludge hazardous 
wastes exhibiting a hazardous waste 
characteristic and hazardous waste- 
derived fuels. They argued that these 
controls were needed to ensure safe 
handling of these wastes, to provide a 
record to the public and to regulatory 
agencies of which wastes are burned for 
energy recovery, and of where they are 
being burned. Some commenters also 
argued that extending regulatory control 
over these additional hazardous wastes 
would effectuate the policy of the then- 
pending, now-enacted RCRA 
Reauthorization legislation.

EPA agrees that regulation of 
transport and storage of all hazardous 
wastes and all hazardous waste fuels is 
necessary to protect human health and 
the environment. The question for the 
Agency is how best to implement these 
controls while avoiding the undue 
confusion or disruption that would result 
from extensive, piecemeal changes of 
the current rules. EPA thus has decided 
to make most of the regulatory changes 
respecting transport and storage in the 
context of the soon-to-be proposed rules 
on hazardous waste and used oil fuels 
cited above. Thus, in the present 
package, we are exempting from 
regulation all hazardous waste fuels 
produced by a person other than the 
waste’s generator or burner. Hazardous 
waste fuels leaving intermediate waste 
fuel blenders and processors 
consequently would remain exempt 
from regulation at this time. We also 
have decided, as an interim measure, to 
retain the distinction between listed 
wastes and sludges and unlisted 
characteristic hazardous waste fuels, so 
that only the former are regulated.

Finally, we are clarifying that 
transport and storage requirements 
apply to all hazardous waste fuels [i.e., 
hazardous wastes to be burned for 
energy recovery) containing listed 
wastes and sludges, except for those 
produced by a person other than the 
generator of the hazardous waste. 
Consequently, if a generator of listed

hazardous wastes and sludges blends or 
processes these wastes and sends them 
to a burner, the blended waste fuels are 
subject to regulation (until burned). If 
the generator blends the same wastes 
and sends this blend to a hazardous 
waste fuel processor, the blended 
wastes remain subject to regulation until 
reprocessed by the fuel processor.

The clarification of the rules to apply 
to certain blended hazardous waste 
fuels [i.e., those going from a generator 
to a burner, or from a generator to a fuel 
processor) removes an ambiguity in the 
present rules, and responds to 
comments urging immediate regulation 
of all hazardous waste fuels, blended or 
unblended. The final rule also assures 
that wastes are not removed from the 
regulatory system due to minimal 
processing by a generator intended 
merely to evade regulatory 
requirements.

EPA is not regulating immediately 
hazardous wraste fuels produced by a 
person other than the generator because 
the Agency feels this type of regulation 
would be too disruptive at the present 
time. Regulation could extend, for 
example, to unknowing users such as 
non-industrial boiler operators. In 
addition, although it is true that the 
HSWA mandates regulation of these 
wastes as necessary to protect human 
health and the environment, the Agency 
is given two years from enactment to 
develop these standards. The Agency 
thus believes that its forthcoming 
proposal on hazardous waste fuels is the 
better forum to address these issues.

We are limiting regulation to listed 
wastes and sludges because these 
wastes are controlled under present 
regulations, and the Agency believes the 
forthcoming hazardous waste fuel rules 
are the better vehicle for extending 
regulation to different types of wastes. 
We thus are not adopting the portion of 
the proposal which would have 
regulated all hazardous wastes going to 
a fuel processor. We do not think it 
makes sense to have one set of rules for 
unlisted spent materials and by­
products sent to a processor, and a 
different set of rules when these 
materials are sent to a burner.

The following examples illustrate the 
final rules dealing with transport and 
storage of hazardous waste fuels:

• Generator A generates a hazardous 
spent solvent listed under § 261.31. He 
sends the spend solvent to burner B who 
burns it in his boiler.

Generator A must comply with Part 
262 (see § 266.32(a) and § 266.34(c) of 
the final rule) because a listed waste is 
involved. Burner B must obtain a storage 
permit (see § 266.35(c)). The burning is
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exempt from regulation at the present 
time (see § 266.30(a)).

• Generator C generates a hazardous 
spent solvent listed under § 261.31, 
blends it with virgin fuel oil, and sends 
the blend to Burner D who bums it in a 
boiler.

The answer is the same as for the last 
example, for the same reasons. .

• Generator E generates a hazardous 
spent solvent listed under § 261.31, 
blends it with virgin fuel oil, and sends 
the blend to processor F who processes 
the blend and does further blending. F 
then markets the hazardous waste fuel 
to Burner G who bums it in his boiler.

Generator E is subject to Part 262, as 
in the previous examples. Processor F is 
a storage facility (see § 266.34(c)(2)). 
However, the hazardous waste fuels 
that F markets are exempt from 
regulation, so Burner G may store and 
bum them without regulation (at the 
present time).

• Generator H generates an unlisted 
ignitable by-product that he sends to 
Burner I to be burned in a boiler.

The hazardous waste is exempt from 
regulation because it is neither a listed 
waste nor a sludge (see § 266.36). This 
result would be the same if the ignitable 
by-product were blended at any point, 
or sent to an intermediate processor 
instead of the ultimate burner.

The following chart summarizes the 
generation, transportation, and storage 
standards in the final rule for hazardous 
wastes to be burned as fuels.

T a b le  6: F in a l  R u l e s  R e g a r d in g  T r a n s p o r t

a n d  St o r a g e  B e f o r e  B u r n in g  f o r  G e n ­
e r a t o r s , T r a n s p o r t e r s , F u e l  B l e n d e r s ,
an d  Bu r n e r s

Hazardous wastes that are 
subject to regulation

Generator sending waste to 
fuel processor.

Generator sending waste di­
rectly to burner.

Transporters taking waste 
from generators to fuel 
processor.

Transporters taking waste 
from generators to burners.

Fuel processors who do not 
generate the waste or bum' 
the waste-derived fuel.

Spent materials and by-prod­
ucts listed in §§ 261.31 and 
.32, all sludges, and any 
blend containing one of 
these wastes.

Spent materials and by-prod­
ucts listed in §§ 261.31 and 
.32, all sludges, and any 
blend containing one of 
these wastes.

Spent materials and by-prod­
ucts listed in §§ 261.31 and 
.32, all sludges, and any 
blend containing one of 
these wastes.

Spent materials and by-prod­
ucts listed in §§ £61.31 and 
.32, all sludges, and any 
blend containing one of 
these wastes.

Spent materials and by-prod­
ucts listed in §§ 261.31 and 
.32, all sludges, and any 
blend containing one of 
these wastes; waste-de­
rived fuels produced by the 
processor are exempt from 
regulation.

T a b l e  6: F in a l  R u l e s  R e g a r d in g  T r a n s p o r t  
a n d  S t o r a g e  B e f o r e  B u r n in g  f o r  G e n ­
e r a t o r s , T r a n s p o r t e r s , F u e l  B l e n d e r s , 
a n d  B u r n e r s — Continued*

Hazardous wastes that are 
subject to regulation

Transporters taking interme­
diate waste-derived fuels 
from fuel processors to 
burners.

Exempt from regulation.

Burners..................................... Spent materials and by-prod­
ucts listed in §§ 261.31 and 
.32, all sludges, and any 
blend containing one of 
these wastes; waste-de­
rived fuels from fuel proc­
essors who did not gener­
ate the waste are exempt 
from regulation.

E. Section 261.2(c)(3): Reclamation
1. Definition o f Reclamation. EPA 

proposed that all spent materials, listed 
sludges, and listed by-products that are 
reclaimed are solid wastes.20 See 48 FR 
at 14486. We limited the definition to 
listed sludges and listed by-products to 
avoid including sludges and by-products 
that are routinely processed to recover 
usable products as part of on-going 
production operations. We defined * 
“reclamation” to constitute either 
regenerating waste materials or 
processing waste materials to recover 
usable products. In essence, reclamation 
involves regeneration or material 
recovery. Wastes are regenerated when 
they are processed to remove 
contaminants in a way that restores 
them to their usable original condition. 
Examples are reclamation of spent 
solvents or reclamation of other spent 
organic chemicals. Secondary metal 
reclamation processes, such as 
secondary smelting, are examples of 
material recovery. Our regulatory 
definition of reclamation relies heavily 
on a number of statutory definitions, 
including those of “resource recovery” 
(RCRA Section 1004(31)) and "recovered 
material” (RCRA Section 1004(19)). Id. at 
14487/2.

We also drew a distinction in the 
proposal between situations where 
material values in a spent material, by­
product, or sludge are recovered as an 
end-product of a process (as in metal 
recovery from secondary materials) as 
opposed to situations where these 
secondary materials are used as 
ingredients to make new products 
without distinct components of the 
materials being recovered as end- 
products. The former situation is 
reclamation; the latter is a type of direct

“ The proposal contained an exception for 
materials that were reclaimed at the plant site and 
returned to the original process in which they were 
generated. We are not promulgating this exception 
in the final rule, for the reasons explained in section 
H  of this part of the preamble.

use that usually is not considered to 
constitute waste management. 48 FR 
14487. In addition, we proposed that 
secondary materials put to direct use as 
substitutes for commercial products 
were not considered to be reclaimed, so 
that this type of use also is usually not 
considered to be waste management. 
Our reason for this distinction is that 
secondary materials put to direct use in 
this way are being used essentially as 
products.

We are adopting these provisions as 
proposed. (Additional discussion of 
recycling involving direct use of 
secondary materials is found in Section
H. below.) Also, as discussed in Section
I. A.2. of this part of the preamble, we 
have added provisions to the final 
definition indicating explicitly that scrap 
metal that is hazardous is considered to 
be a waste for the regulatory purposes 
of RCRA Subtitle C when it is reclaimed. 
As we noted, recovery from scrap metal 
is not normally analogous to on-going 
processing of virgin materials, and much 
of the scrap metal that is reclaimed is 
waste-like because it is no longer fit for 
use and must be reclaimed before it can 
be used again. (As discussed in Part III 
of the preamble, however, the Agency is 
at this time exempting from Subtitle C 
regulation hazardous scrap metal that is 
to be reclaimed.)

As a matter of drafting, we have 
reorganized this provision so that the 
definition of reclamation is found in 
§ 261.1. The exceptions for direct use 
recycling are contained in a separate 
provision (§ 261.2(e)) indicating when 
secondary materials that are to be 
recycled are not solid wastes.

Most of the comments agreed with the 
proposed definition of reclamation 
(although many questions were raised 
about how to regulate reclamation 
activities and about exclusions for direct 
use recycling). One commenter 
requested clarification as to the 
intended result when a secondary 
material is first reclaimed and then put 
to direct use. Under the final rule, spent 
materials, listed sludges, and listed by­
products that are processed to recover 
usable products, or that are 
regenerated—i.e., that are reclaimed— 
are solid wastes. If the material is to be 
put to use after it has been reclaimed, it 
still is a solid waste until reclamation 
has been completed. Thus, the fact that 
wastes may be used after being 
reclaimed does not affect their status as 
wastes before and while being 
reclaimed.

Other commenters raised a related 
question about the status of spent 
materials, listed sludges, and listed by­
products that are reclaimed and



634 Federal Register /  VoL 50, No. 3 /  Friday, January 4, 1985 /  Rules and Regulations

subsequently used as feedstock. This 
situation is a subset of the one just 
described, so that these materials are 
wastes until reclaimed. Their later use 
as feedstock does not alter this result. 
The Agency acknowledges, however, 
that its discussion of the recycling of 
spent sulfuric acid in the proposal 
preamble (footnote 30) created some 
confusion. The Agency still does not 
think this process involves reclamation. 
To eliminate any uncertainty, however, 
we are amending § 261.4(a) of the 
regulations to state that spent sulfuric 
acid that is recycled to produce virgin 
sulfuric acid is not considered to be a 
solid waste. (See Section I. below.)

2.The Status o f Reclaimed Products. 
The Agency proposed a clarifying 
amendment to § 261.3(c)(2) (the “derived 
from” rule) to indicate that commercial 
products reclaimed from hazardous 
wastes are products, not wastes, and so 
are not subject to the RCRA Subtitle C 
regulations. See 48 F R 11489. Thus, 
regenerated solvents are not wastes. 
Similarly, reclaimed metals that are 
suitable for direct use, or that only have 
to be refined to be usable are products, 
not wastes. This amendment states a 
fairly evident principle, and was not 
challenged by any commenter.

We caution, though, as we did in the 
proposal, that this principle does not 
apply to reclaimed materials that are not 
ordinarily considered to be commercial 
products, such as waste-waters or 
stabilized wastes. The provision also 
does not apply when the output of the 
reclamation process is burned for energy 
recovery or placed on the land. These 
activities are controlled by the 
provisions of the definition dealing with 
using hazardous wastes as ingredients 
in fuels or land-applied products. For 
instance, if a spent solvent is treated 
and blended with oil to sell as a fuel, 
that waste-derived fuel is still subject to 
RCRA jurisdiction.

The principle also does not apply to 
wastes that have been processed 
minimally, or to materials that have 
been partially reclaimed but must be 
reclaimed further before recovery is 
completed. (See 48 FR at 14499 n. 57.)
For this last situation—where materials 
are partially reclaimed but must be 
reclaimed further until recovery is 
completed—we are providing a variance 
procedure for situations in which the 
initially reclaimed material is 
commodity-like in spite of the need for 
additional processing before it is finally 
reclaimed. This variance is explained

fully in Section J.2. of Part 3 of the 
preamble below.21

F. Section 261.2(c)(4): Wastes That Are 
Accumulated Speculatively

1. Grouping o f Speculative 
Accumulation and Overaccumulation 
Provisions. EPA proposed that any 
secondary material [i.e., spent materials, 
sludges, or by-products) being 
accumulated speculatively were solid 
wastes. We said these materials are 
“accumulated speculatively” when they 
are being stored with a legitimate 
expectation of eventual recycling but 
have never been recycled, or cannot 
feasibly be recycled. See 48 FR 14489.

The Agency further proposed that 
secondary materials that accumulate at 
a site for over a year without 75 percent 
being recycled are solid wastes. 48 FR 
14490. The sense of this provision was 
that all secondary materials that 
overaccumulate before being recycled 
are solid wastes, even if they are going 
to be recycled in ways that ordinarily do 
not constitute waste management.

We have combined these concepts in 
a single provision in the final definition. 
We have drafted the provision so that 
secondary materials are considered to 
be solid wastes if they are accumulating 
before being recycled. However, the 
materials will not be considered solid 
wastes (under this provision of the 
definition) if the person accumulating 
can show, on request, that: a) the 
materials have known recycling 
potential and can feasibly be recycled, 
and b) during a one-year calendar 
period that the amount of material 
recycled, or transferred to a different 
site for recycling, is at least 75 percent 
of the amount accumulated at die 
beginning of the year.22

We think that drafting the provision in 
this way most accurately reflects 
Congressional intent that accumulated 
hazardous secondary materials are 
ordinarily to be regarded as solid and 
hazardous wastes. Congress believed 
that hazardous wastes are rarely, if 
ever, recycled or amenable for recycling. 
H.R. Rep. No. 94-1491, at 4. It mandated

21 One commenter questioned whether 
recirculated industrial cooling water was 
considered to be reclaimed. Ordinarily, we consider 
cooling water (contact or non-contact) to be reused 
directly when it is recirculated. Cooling water is not 
ordinarily processed or treated to remove impurities 
before recirculation, but is routed away from the 
process (often through a cooling tower) to lose 
enough heat to be reusable. The Agency does not 
consider cooling water routed in this way to be 
reclaimed.

22 Of course, the materials could still be solid and 
hazardous wastes depending on how they are 
recycled. For example, they would be wastes if they 
are to be recycled by being burned to recover 
energy.

a “regulatory framework” to ensure that 
“hazardous wastes (are not) disposed of 
in ponds or lagoons or on the ground in 
a manner that results in substantial and 
sometimes irreversible pollution of the 
environment.” [Id.) This mandated 
“regulatory approach” would 
"eliminat(e) the last remaining loophole 
in environmental law . . .” [Id.)

Although accumulating hazardous 
secondary materials are ordinarily 
regarded as solid and hazardous wastes, 
this is not invariably the case. As noted 
earlier in the preamble (see Section II.B. 
of Part 1 and Section H of Part 2), these 
materials would not be wastes if they 
can be recycled in certain designated 
ways, and if they are not accumulated 
speculatively before being recycled. 
These situations represent exceptions to 
the general statutory prohibition against 
unregulated waste management.

The final rule thus states the general 
principle that hazardous secondary 
materials accumulating before recycling 
are wastes unless the person 
accumulating is able to show on request 
that he is indeed recycling sufficient 
volumes of the materials on an annual 
basis. The provision is not substantively 
different from the proposed rule on 
overaccumulation; the drafting indicates 
explicitly, however, that this is an 
exception to the general statutory 
principle. Thus, the burden of showing 
that sufficient amounts are being 
recycled is on the person accumulating 
the material. (See Section J. of this part 
of the preamble.)

2. § 261.2(c)(4)(A): Wastes That Are 
Accumulating W ith Expectation of 
Recycling But Which Have Not Been 
Recycled. We are adopting'm the final 
rule the proposed provision that all 
materials stored with a legitimate 
expectation of eventually being recycled 
but for which there is no known 
recycling market or disposition, or no 
feasible means of recycling, are wastes. 
These wastes are subject immediately to 
all applicable RCRA Subtitle C 
standards. Ordinarily, these are storage 
standards for the applicable type of 
storage facility. (See 48 FR 14499/2.) 
Materials that are known to be 
recyclable, such as solvents, scrap 
metal, used oil, or most smelting 
drosses, slags, and sludges ordinarily 
would not be subject to this provision.

A person accumulating hazardous 
secondary materials would have the 
burden of proving that there is a feasible 
means of recycling the material. (See 
Section J. below.) This ordinarily will 
require identification of actual recyclers 
and recycling technology, location of the 
recycler, and relative costs associated 
with recycling. For example, if the
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nearest recycler is 800 miles away, the 
person accumulating the hazardous 
secondary material would have to show 
that it is economically reasonable to 
send his material that far to be recycled. 
The most convincing demonstration 
clearly would be that the hazardous 
secondary material actually has been 
recycled.

Most comments supported the 
proposal. Two commenters, however, 
suggested that material for which 
generators could demonstrate that on­
going developmental work will lead to 
recycling at a future date should not be 
considered to be accumulated 
speculatively. We disagree. We think 
that materials that are not known to be 
recyclable (or not feasibly recyclable in 
the hands of a particular generator} are 
wastes immediately. The example in the 
preamble to the proposed rule of a 
waste accumulating over eight years 
while the generator endeavored to find a 
means to recycle it indicates that 
conducting research into recycling 
possibilities is much different than being 
able to recycle a waste. In addition, the 
Agency is not equipped to evaluate 
whether an unproven developmental 
plan will ultimately prove feasible.

3. Section 261.2(c)(4)(B): Wastes 
Accumulating Before Recycling That 
Are Not Recycled In Sufficient 
Amounts, a. The Proposed Provision.
EPA proposed that secondary materials 
not already defined as wastes that 
accumulated at a site for over a year 
without 75 percent being recycled, or 
transferred to a different site for 
recycling, are solid wastes. {The 
materials must, of course, have a know 
potential for recycling, or they will be 
considered to be wastes immediately.) 
EPA also proposed that certain wastes 
which were exempt when recycled 
would no longer be exempt if 
insufficient amounts were recycled in a 
year.

We coupled this provision with an 
exception allowing persons who failed 
to recycle 75 percent in a given year to 
petition the Regional Administrator (or 
authorized state having this provision) 
to demonstrate that they could recycle 
sufficient amounts in the subsequent 
year. If the petition was granted the 
accumulated material was not a waste, 
or remained exempt from regulation. 
Once the material accumulated for over 
a year without sufficient turnover, 
however, it became a waste or lost its 
exemption from regulation unless the 
Regional Administrator (or authorized 
State) were to decide otherwise,

b. The Final Regulation. We are 
promulgating this provision essentially 
as proposed. We continue to believe 
that the length of time secondary

materials are accumulated before being 
recycled is an important indicator of 
whether or not they are wastes (or, in 
the case of precious metal wastes, 
whether they should be subject to 
regulation). This is borne out by the 
large number of recycling damage cases 
where secondary materials that were 
overaccumulated over time caused 
extensive harm. Commenters likewise 
stated that raw materials usually are 
processed through production processes 
in a continual manner and therefore that 
the length of time a secondary material 
accumulates before recycling is relevant 
in determining whether the material is a 
waste. The Agency also believes, and 
many commenters agreed, that the one- 
year period and 75 percent turnover, 
figure were within the reasonable range 
of values the Agency could select We 
are promulgating this provision 
essentially as proposed.

As just discussed, the major change in 
the provision involves the structuring of 
the regulation to indicate that secondary 
materials stored before recycling are 
wastes unless the person accumulating 
the waste is able to show that they are 
being recycled at an annual rate of 75 
percent or more. By requiring persons 
accumulating the materials to be able to 
show that they are recycling sufficient 
amounts, we mean that they have the 
burden of proof on this issue. We are 
not requiring specific reports to be 
submitted to the Agency, nor that 
particular records be maintained. (See 
Section d. below discussing the type of 
records that would satisfy the burden of 
proof.)

As at proposal, this provision applies 
to all spent materials, sludges, and by­
products not already defined as solid 
and hazardous wastes and that are 
accumulated before any type of 
recycling. The provision thus applies to 
secondary materials not otherwise 
considered to be wastes when 
recycled—namely, to materials that are 
to be used as ingredients or as 
commerical product substitutes, to 
materials that are recycled in a closed- 
loop production process, to unlisted 
sludges and by-products that are to be 
reclaimed, and to black liquor and spent 
sulfuric add being reclaimed. Thus, if 
one of these materials are 
overaccumulated, they would be 
considered to be hazardous wastes and 
would become subject to regulation 
under applicable provisions of § 261.6, 
normally § 261.6 (b) and (c) (see Section 
II.I. of Part 3 of the preamble).

The provision also continues to apply 
to one set of wastes which are 
ordinarily exempt from most regulation 
when recycled, precious metal wastes 
being reclaimed. Thus, if these wastes

are overaccumulated, they no longer are 
conditionally exempt from regulation 
(see § 266.70(d)).

The provision does not apply to 
secondary materials that already are 
wastes when they are recycled, for 
example scrap metal, secondary 
materials burned as fuels, or spent lead- 
acid batteries being reclaimed. The 
regulations in § 261.6 and Part 266 must 
be consulted to determine if these 
wastes are regulated. Rate of turnover 
thus is not a factor in determining the 
extent of regulation for these wastes.

In response to comment, we are 
adding that the provision also does not 
apply to materials generated in a 
manufacturing process unit or 
associated non-waste-treatment 
manufacturing unit covered by 
§ 261.4(c). Including materials that are 
generated in these units in the 
calculation would be inconsistent with 
the reasons EPA initially exempted 
wastes accumulated in these types of 
units. See 45 FR 72025 (October 30, 
I960).2*

EPA proposed that the 75% turnover 
rate be calculated based on volume. In 
response to comment we are writing the 
final rule so that rate of turnover can be 
calculated based on either weight or 
volume. Either measure appears to be a 
reasonble way to calculate turnover.

We are making one other change to 
the proposed rule by requiring that 75% 
of the accumulated materials be 
recycled during the calendar year, 
starting on January 1,1985. The proposal 
would have allowed the person 
accumulating to choose among the 
calendar, fiscaL and inventory years as 
the period during which 75% turnover 
must be achieved. On reflection, we 
think that a single time period is needed 
to facilitate enforcement and to achieve 
uniformity. EPA believes that if 
enforcement officials are confronted 
with a differing starting date at each 
facility, this provision would become too 
difficult to implement.

c. The Requirement That Materials o f 
The Same Class Being Recycled The 
Same W ay Be Counted Together. In the 
proposaL we left open the question of 
whether the overaccumulafion provision 
applies on a material-by-material basis 
or on a basis that takes into account 
both the material being recycled and the

“  Although the final rule refers to S 261.4(c)—a  
provision that exempts wastes from regulation— 
EPA is not stating that (he materials hi these units 
are wastes. EPA is stating that the secondary 
materials not otherwise defined as solid wastes that 
are accumulating in the product storage tanks or 
other vessels described in § 261.4(c) are not subject 
to the turnover provision contained in the 
speculative accumulation rule.
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manner of recycling. We indicated that 
our preference was for the 75 percent 
recycling requirement to be applied to 
all materials of the same class which 
were to be recycled in the same way. 
Most commenters agreed, as this kind of 
accounting best assures that similarly 
situated materials will be grouped in the 
same way.

We are adopting this standard in the 
final rule. We wish to clarify precisely 
what this standard means, however. By 
“materials of the same class” we mean 
materials of the same type generated 
from the same process. Examples of 
materials that would be grouped are 
distillation bottoms from integrated 
production of chlorinated aliphatic 
hydrocarbons, slags from a smelting 
process, drosses from a smelting 
process, dry sludges from the same 
process, or wastewater treatment 
sludges from the same process.

The requirement that the materials be 
“recycled in the same way” means that 
materials are either to be used to make 
the same thing (for materials to be used 
as ingredients), used in the same way 
(for materials used as effective 
substitutes for commercial products), or, 
for unlisted by-products and sludges, 
that the same material be recovered 
from them. Thus, still bottoms used as 
intermediates to make the same 
products would be counted together— 
for example, all still bottoms from 
chlorinated aliphatic hydrocarbon 
production that are used to m^ke carbon 
tetrachloride. On the other hand, still 
bottoms used as intermediates in the 
production of ethylene dichloride would 
be counted separately. All of a 
generator’s spent pickle liquor used as a 
wastewater sludge conditioner would be 
aggregated; the same generator’s pickle 
liquor used to produce iron oxide would 
be counted separately. Smelting drosses 
from which lead is recovered would be 
counted separately from smelting 
drosses from which zinc is recovered.

The Agency is adopting this approach 
to ensure that materials most alike in 
terms of physical characteristics and 
mode of recycling are counted together. . 
EPA also believes this approach 
safeguards against situations where 
recyclable materials are counted along 
with unrecyclable ones, shielding the 
unrecyclable materials from being 
wastes. For instance, if a generator has 
100 units of a secondary material all of 
which are recycled as ingredients in a 
process, and 20 units of the same 
material only one unit of which is 
recycled in a different process, the 
remaining 19 units should be classified 
as wastes because they aren’t being 
recycled.

d. Means o f Satisfying the Burden of 
Proof. As noted, persons accumulating 
secondary materials not otherwise 
defined as wastes have the burden of 
proving that they are recycling sufficient 
amounts of the secondary materials. At 
a minimum, we would expect that 
accumulators have on hand (1) the 
amount of secondary material of each 
class recycled in the same way on-hand 
at the beginning of the one-year period, 
(2) the amount of such material added 
during the one-year period, and (3) the 
amount remaining at the end of the one- 
year period. Records customarily 
maintained, such as records of 
throughput through an industrial 
process, should be satisfactory. For 
materials used as intermediates in 
closed-loop processes, records of 
consistent historical use should be 
sufficient. In addition, names and 
addresses of recyclers receiving the 
secondary materials should be 
maintained, as well as any other 
information that substantiates the 
minimum turnover rate (e.g. contracts or 
correspondence with a recycler).

e. Response to Comments. Although 
commenters expressed concern about 
the provision’s complexity, most 
supported it in principle. One 
commenter, while supporting most of the 
overaccumulation provision, urged that 
it not apply to unlisted by-products 
accumulated in tanks and containers for 
a generator’s own use or reuse. We have 
considered this comment but are 
rejecting it for the reasons given in the 
proposal (48 FR 14491/1). As a general 
matter, we believe the key measure of 
whether a material is overaccumulated 
is the length of time before use occurs, 
not how the material is stored or who 
will recycle it. In addition, the 
commenter was most concerned about 
accounting for unlisted by-products 
burned as fuels; since these materials 
are defined as wastes in the final rule 
(although they are not at this time 
subject to storage requirements), this 
question is of less importance.

There were a series of comments 
regarding the status of commercial 
chemical products that accumulate over 
time without being used. EPA indicated 
in the proposed rule that commercial 
chemical products that are hazardous 
wastes when discarded [i.e., those listed 
in § 261.33 of the regulations) were not 
subject to either the speculative 
accumulation or overaccumulation 
provisions of the, proposed rule. 48 FR 
14489. We also asked for comments as 
to whether some type of maximum 
accumulation period should be imposed 
by rule. Virtually all commenters 
opposed this idea, due to the large

recordkeeping requirements involved, 
and the difficult practical problems 
involved in observing and enforcing 
such a standard. The Agency shares 
these concerns. Id. at 14490. W e, 
therefore are not adopting any time limit 
on when a commercial chemical product 
held for recycling becomes a waste. The 
May 19,1980 standard remains in place; 
these materials are wastes when 
discarded or intended for discard (by 
means of abandonment), and are not 
wastes when stored for recycling.

f. Variances for Secondary Materials 
Not Recycled in Sufficient Volumes. We 
also believe that there may be valid 
reasons that persons are unable to 
recycle sufficient amounts of non-waste 
secondary materials in one year (or the 
precious metal wastes that are 
conditionally exempt form regulation) 
and have retained the petition process 
to accommodate these situations. The 
petition is now termed a variance from 
being a solid waste, and is found in 
§ 260.30 Substantive standards for the . 
Regional Administrator’s (or authorized 
state official’s) decision are in § 260.31 
(a) and procedures for applying for and 
processing variances are in § 260.33.

The standards for granting a variance 
are basically those we proposed. The 
Regional Administrator must decide if 
sufficient amounts of material are likely 
to be recycled or transferred for 
recycling in the following year. Factors 
to be considered are: (a) The kind of 
material being accumulated and its 
expected manner of recycling, (b) how 
much is being stored, (c) how it is being 
stored, (d) whether it is being stored in a 
way that minimizes loss, (e) how and 
when it is expected to be recycled, and
(f) why this is a reasonable expectation. 
The Regional Administrator should 
consider the applicant’s past history of 
recycling the material, whether there are 
contractual arrangements or market 
conditions bearing on the likelihood of 
future recycling, the reason that the 
material was accumulated without 75 
percent being recycled in the past year, 
and other relevant factors. If, for 
example, a company has a multi-year 
history of selling a secondary material 
as a commercial product substitute, but 
was unable to sell 75 percent during a 
given year due to a temporary downturn 
in market conditions, and is handling 
the secondary material in a manner 
commensurate with its value as a 
substitute commercial product, the 
company may be eligible for a variance. 
On the other hand, a company that 
overaccumulates a secondary material 
not ordinarily reused, but that has been 
able to pay other companies to use the 
material in the past, and now has tons of
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material on hand in open piles, is much 
less likely to be eligible for a variance.

A variance, if granted, would be valid 
for only one year. If the accumulator 
failed to recycle 75 percent of the 
material on hand in the following year, 
it would have to petition for a new 
variance. Under the proposal, the 
company would have had to recycle 50 
percent of the total accumulated 
materials to be eligible to apply for a 
second variance. In addition, a variance 
could only be renewed two times. In 
response to comments, we are not 
adopting either of these requirements in- 
the final rule. There do appear to be 
situations, although infrequent, where 
secondafy materials can accumulate for 
over two years without being recycled 
and still not necessarily be deemed a 
waste. Possible examples are certain 
traditionally reclaimed mining by­
products that are being accumulated 
because of cyclically depressed metal 
prices. However, in determining whether 
to grant a variance, the longer a material 
has accumulated without recycling, the 
more likely it is that the variance 
application will be denied.
G. Section 261-2(d): Secondary Materials 
That are Designated as Solid Wastes

1. The General Standard. EPA 
proposed that particular inherently 
waste-like materials could be 
designated as solid wastes without 
regard for the mode of recycling. Some 
comments criticized this provision as 
being a vague catch-all, while others 
supported it or (in the case of certain 
industry commenters) conceded the 
need for this type of provision.

EPA is retaining this listing authority 
in the final regulation. A provision of 
this type is needed because it is 
impossible in practice to devise a single 
definition which completely 
distinguishes wastes from non-wastes. 
We continue to think that certain 
residual materials are inherently waste­
like, either because: {aj They are 
typically disposed of or incinerated on 
an industry-wide basis, or (b) they 
contain toxic constituents 24 in 
concentrations not ordinarily found in 
the raw materials or products for which 
they substitute, which toxic constituents 
are not used, reused, or reclaimed 
during the recycling process. In addition, 
recycling of the materials must have the 
potential to pose a substantial hazard to 
human health and the environment. The 
Agency believes these criteria are 
relatively straightforward and

"4 These are toxic constituents listed in Appendix 
VIII of Part 261. The proposal erroneously referred 
to "Appendix VII” (48 FR at 14491}, due to a 
misprint by the Federal Register.
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understandable. Certainly they are not 
“vague” in any legal sense. The Agency 
will be required to designate in the rule 
that particular materials are wastes so 
that there is no risk that those subject to 
regulation are uncertain or their 
obligations.

The criticism that this provision is a 
“catch-all” also does not appear to have 
merit. We believe the criteria limits 
those materials the Agency could 
designate. The Agency must determine 
that the materials ordinarily are not 
recycled on a nation-wide basis, and 
that the material contains Appendix VIII 
constituents at levels not found in 
analogous raw materials or products. 
The criteria that the recycling activity 
potentially pose a substantial hazard 
also limits die Agency, by suggesting 
that a purpose of the activity is to 
dispose of the non-recycled toxic 
constituents, and by suggesting that the 
secondary materials have so little value 
that they are stored insecurely, and are 
thus waste-like.25

One commenter suggested that the 
Agency designate secondary materials 
as solid wastes if  management of the 
materials presents an “unreasonable 
risk of injury to health or the 
environment” This determination would 
be based on an assessment taking into 
account such factors as effects of the 
material on human health and the 
environment benefits of using the 
material, and economic consequences of 
listing.

This standard, as the commenter 
admits, is drawn essentially from the 
Toxic Substances Control Act. This is 
not the standard Congress enacted for 
RCRA decisionmaking. RCRA 
determinations are to be based on 
health and environmental based factors. 
(See 45 FR 33089 {May 19,1980).)

The consequences of being designated 
as a solid waste is that the material will 
be within the Agency's jurisdiction no 
matter how it is being recycled. Thus, 
the particular dioxin-containing wastes 
designated in today’s regulation (see the 
following subsection) are considered to 
be wastes (for example) even if used 
directly as substitutes for commercial 
products or as ingredients in producing 
a product. On the other hand, § 261.6 
must be consulted to determine the type 
of regulation that applies to the waste.

2. Application o f the Standard to 
Specific Wastes. EPA proposed to 
designate a group of dioxin-containing 
materials as solid wastes. See 48 FR 
14491-492. We are modifying the

“ We thus disagree with the commenter who 
argued that a hazard posed by recycling a material 
is not relevant in determining whether the material 
is a waste.
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proposal, in response to comments, to 
exclude the listed commercial chemical 
formulations {Hazardous Waste F027). 
These formulations do not meet the 
designation criteria because they are not 
chemically dissimilar from analogous 
commercial products (i.e. they are 
virtually the same as pesticides that are 
used), and they are not typically 
discarded. In determining if these 
formulations are wastes when disposed 
or recycled, the regulated community 
should refer to the rules applicable to 
commercial chemical products. The 
formulations thus would be wastes 
when they are discarded by being 
abandoned, or when they are burned for 
energy recovery {the manner of 
recycling not analogous to normal use). 
See i  261.33 as amended by today’s rule.

We also are indicating that Hazardous 
Waste F021 is not designated as a solid 
waste if it is used as an ingredient to 
make a product at the site of generation. 
It is a solid waste if recycled in any 
other way (or if disposed.) The Agency 
is taking this step in response to 
comments indicating that 
pentachlorophenol production plants 
typically reuse these materials in their 
own production process.

H. Section 261.2(e): Secondary Materials 
That Are Not Solid Wastes When 
Recycled

1. Secondary Materials Used as 
Ingredients to Make New Products, or 
Used as Substitutes fo r Commercial 
Products, a. The Agency’s  Subtitle C 
Jurisdiction. EPA proposed that 
secondary materials that are used as 
ingredients to make new products were 
not solid wastes provided that distinct 
components were not recovered [i.e. 
reclaimed) as end products. We also 
proposed that secondary materials used 
as substitutes for commercial products 
in particular functions or applications 
are not solid wastes. See 48 FR 14477, 
14487-88. An example of the former 
practice—i.e., use as an ingredient—is 
the use of chemical industry still 
bottoms as feedstock. Use of 
hydrofluorosilicic acid {an air emission 
control dust) as a drinking water 
fluoridating agent, or use of spent pickle 
liquor as a wastewater conditioner, are 
examples of use of a secondary material 
as a commercial product substitute.

When secondary materials are 
directly used (or, in the case of 
previously used materials, reused) in 
these ways, we stated, they function as 
raw materials in normal manufacturing 
operations or as products in normal 
commercial applications. We reiterate 
these positions in the final regulation. 
These direct use recycling situations
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represent exceptions to the general 
principle that accumulated hazardous 
secondary materials are hazardous 
wastes.

The final rule consequently states that 
secondary materials used as ingredients 
or used directly as commercial products 
are not wastes and so are outside the 
Agency’s RCRA jurisdiction. They thus 
are not subject to RCRA Subtitle C 
regulations when generated, 
transported, or used (unless they are 
accumulated speculatively, as described 
earlier).

Most commenters agreed with the 
Agency on this point. Those who didn’t 
felt that the Agency’s jurisidiction over 
recycled secondary materials is 
unlimited. The Agency disagrees. Our 
RCRA authority over recycling of 
hazardous secondary materials is broad, 
but has some limits. The legislative 
history indicates that Congress rejected 
an approach that would have required 
modifying production processes in order 
to reduce the volume of hazardous 
waste generated. This is because such 
restrictions ”i(n) many instances would 
amount to interference with the 
productive (sic) process itself.. . . ” H.R. 
Rep. No. 94-1491, 94th Cong. 2d Sess. at 
26. The Agency accordingly has 
interpreted its jurisdiction so as to avoid 
regulating secondary materials recycled 
in ways that most closely resemble 
normal production processes. These 
types of recycling are use of secondary 
materials as ingredients or as direct 
commercial product substitutes, or (as 
explained below) use in a closed-loop 
type of production process.26

b. Redrafting of the Exclusion in the 
Final Rule. In the proposal, exclusions 
for using and reusing materials directly 
took the form of exceptions to the 
definition of reclamation (proposed 
§ 261.2(c)(l)(i)-(iii)). We have redrafted 
the final regulation so that § 261.2(e)(1) 
indicates explicitly which secondary 
materials used/reused in particular 
ways are not solid wastes. A definition 
of “use”/“reuse” appears in § 261.1(c). 
Exceptions to this principal are found in 
§ 261.2(e)(2), and restate the situations 
where recycling might be considered to 
involve a use (or a closed-loop recycling 
situation, explained in the next section), 
but nevertheless constitutes waste 
management.

As noted above, there are several 
such use/reuse circumstances where the 
nature of the material or the nature of

*® We note, in response to comments, that the 
materials excluded from the RCRA definition still 
can be hazardous materials for purposes of 
Department of Transportation regulations governing 
the transportation of hazardous materials.

the recycling activity indicates that 
RCRA jurisdiction exists:

• where the material being used is 
inherently waste-like;

• where insufficient amounts of the 
material are recycled;

• where the material is incorporated 
into a product that is used in a manner 
constituting disposal or where the 
material is used directly in a manner 
constituting disposal; and

• where the material is used by being 
incorporated into a fuel, or being burned 
directly as a fuel.

In addition, when a component of the 
material is recovered as an end product, 
the material is being reclaimed, not 
used.

c. Distinguishing Sham Situations. 
Other commenters voiced concern that 
these exclusions open opportunities for 
sham recyclers to claim that they are 
using secondary materials, and so not 
engaging in waste management. The 
Agency shares these concerns, and 
wishes to take this opportunity to 
indicate some of those situations (which 
also were pointed out in comments) we 
regard as shams.

First, where a secondary material is 
ineffective or only marginally effective 
for the claimed use, the activity is not 
recycling but surrogate disposal. An 
example (provided in comments) is use 
of certain heavy metal sludges in 
concrete. The sludges did not contribute 
any significant element to the concrete’s 
properties, and so we would not regard 
this activity as legitimate recycling.

A second example of sham use occurs 
when secondary materials are used in 
excess of the amount necessary for 
operating a process. Examples are when 
secondary materials which contain 
chlorine are used as ingredients in a 
process requiring chlorine but are used 
in excess of the chlorine levels required. 
An indication that secondary materials 
are not being used in excess is if the 
recycler requires product specifications 
on incoming secondary materials, and 
these specifications are in accord with 
those generally in use in the industry.

Another indication that a claimed 
recycling use is a sham is if the 
secondary material is not as effective as 
what it is replacing. Conversely, where 
the secondary material is as effective as 
the alternative virgin material, the 
activity is much more likely to be 
considered legitimate recycling. Spent 
pickle liquor, for example, is known to 
be as effective as virgin materials when 
used as a phosphorous precipitant in 
wastewater treatment. See 46 FR 44970 
(September 8,1981). This reuse is 
legitimate. A secondary material 
considerably less effective, however,

could well be viewed as not being used 
legitimately.

Absence of records regarding the 
recycling transaction is another 
indication of a sham situation. Records 
ordinarily are kept documenting use of 
raw materials and products. Records 
likewise are usually retained to 
document secondary material use and 
reuse. The Agency consequently views 
with skepticism situations where 
secondary materials are ostensibly used 
arid reused but the generator or recycler 
is unable to document how, where, and 
in what volumes the materials are being 
used and reused. The absence of such 
records in these situations consequently 
is evidence of sharii recycling.

A final indication of sham use is if the 
secondary materials are not handled in 
a manner consistent with their use as 
raw materials or commercial product 
substitutes. Thus, if secondary materials 
are stored or handled in a manner that 
does not guard against significant 
economic loss [i.e., the secondary 
materials are stored in leaking surface 
impoundments, or are lost through fires 
or explosions), there is a strong 
suggestion that the activity is not 
legitimate recycling.

A recurring type of situation posing 
the potential for sham use involves 
using corrosive wastes as neutralizing 
agents. The potential for disposal in 
these situations is high since a waste 
acid can be dumped into (or onto) other 
materials, and any resulting change in 
pH would be incidental to the disposal 
purpose of the transaction. Accordingly, 
EPA will not accept a claim that a 
corrosive secondary material is being 
used as a substitute for virgin acid or 
caustic unless indicia of legitimate 
recycling are present. These include that 
the secondary acid or caustic meet 
relevant commercial specifications, that 
they be as effective as the virgin 
material for which they substitute, that 
they be used under controlled 
conditions, and that in a two-party 
transaction there be consideration 
(usually monetary) for use of the 
material. In addition, the more 
contaminated the acid or caustic is in 
relation to virgin material, the less likely 
the Agency is to view its application as 
legitimate recycling.

We note also that persons claiming 
that they are recycling hazardous 
wastes in a manner excluded by the 
regulation have the burden of proof that 
are within the terms of the exclusion. 
See Section J. below.

Finally, persons intending to use 
secondary materials that are not listed 
in the Chemical Substance Inventory 
compiled by EPA pursuant to Section
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8(b) of the Toxic Substances Control Act 
(TSCAJ must notify the Agency of the 
intended use at least 90 days before the 
use begins. See TSCA Section 5(a) and 
48 FR 21722 (May 13,1983). EPA can 
regulate these substances under TSCA if 
it determines that the manufacture, 
processing, distribution in commerce, 
use, or disposal of the substance will 
present an unreasonable risk or injury to 
human health or the environment.
(TSCA, Section 5(f).) EPA can also 
extend the review period an additional 
90 days for good cause. (TSCA, Section 
5(c).)

2. Closed-Loop Recycling, a. The 
Agency’s Proposal. The Agency also 
proposed to exclude from the defintion 
of solid waste materials that are 
reclaimed at the plant site where 
generated and that are then returned to 
the original production process in which 
the material was generated.27 See 48 FR 
14488/89. We referred to this type of 
operation as “closed-loop recycling,” 
and stated that this type of operation 
could be viewed as an on-going 
production process and therefore 
outside the Agency’s Subtitle C 
jurisdiction.

There were many comments on this 
provision. Virtually all commenters 
agreed that some type of closed-loop 
provision was justified, but disagreed 
about its scope. Some commenters felt 
that the proposal was too broad, while 
others stated that it should be extended 
to any situation where a generator 
reclaimed its wastes and reused the 
reclaimed material in a process under its 
control. In addition, many commenters 
criticized elements of the proposal as 
unclear, particularly what the Agency 
meant by “original process from which 
generated”.,

b. Modification of the Proposal. We 
have determined that the proposal was 
both inexact and overbroad (see below). 
However, we believe that there are 
certain "closed-loop” situtations that are 
so closely tied to on-going production 
that they should be considered not to 
involve solid wastes. In our opinion, 
there are three key requirements to a 
closed-loop process—that is, a 
production process that at some point 
utilizes secondary materials but 
nevertheless is both essentially on-going 
and closely interrelated throughout all 
steps. The first requirement is the return 
of secondary materials to the original 
process without undergoing significant 
alteration or reprocessing, namely 
without first being reclaimed. Second,

the provision w a s to  exclu d e  these m ateria ls  from  
the definition of solid w a ste .

the production process to which these 
unreclaimed materials are returned itself 
must be primary material based—i.e., 
the materials must be returned to a 
primary production process.28 This is 
because if the material originally 
introduced to a process already is a 
waste, the process residue returned to 
the process should not be any less of a 
waste than the material originally 
introduced. For example, a still bottom 
from reclamation of hazardous spent 
solvents would never be considered to 
be involved in a closed-loop operation if 
it were redistilled because solvent 
reclamation is a secondary process and 
spent solvents introduced to it are 
wastes.29

Third, the secondary material must be 
returned as feedstock to the original 
production process and must be 
recycled as part of that process. Thus, a 
spent degreasing solvent returned to 
degreasing operation would not be 
covered by this provision because it is 
not involved in actual production. It 
merely cleans equipment.

We consequently are stating in the 
final rule that secondary materials are 
not solid wastes when they are returned 
for recycling a3 feedstock to the original 
primary production process in which 
they are generated, and they are not 
reclaimed before they are returned to 
that process. The broader provision we 
proposed, which allowed reclamation 
before return to the original process, 
would exclude from the solid waste 
definition too many operations where 
the reclamation step is less and less 
directly related to the principal 
production process. Examples are 
situations where hydrochloric acid is 
recovered from chemical industry still 
bottoms, and the acid is returned to the 
chemical reactor. Another potential 
situation is when fluoride is recovered

28 For purposes of this provision, a “primary 
process" is one that uses raw materials as the 
majority of its feedstock. Secondary processes, 
conversely, use spent materials or scrap metal as 
the majority o f  their feedstock. The Agency notes 
that the Office of Management and Budget Standard 
Industrial Classification Manual uses very similar 
definitions in establishing primary and secondary 
process classifications.

29 T he requirem ent in the final rule th at m ateria ls  
be returned  to  the original prim ary  p ro ce ss  to  be  
eligible for the clo sed -lo o p  exclu sio n  thus subsum es  
p a rt o f an o th er exclu sio n  th a t the A g en cy  proposed  
for seco n d a ry  m ateria ls  returned  to  prim ary  
p ro ce sse s . (See proposed  § 261.2(c)(1)(H ) an d  4 8  FR  
14488.) A s exp lain ed  in the follow ing sectio n , w e  
a re  lim iting the scop e o f  th at proposed  exclu sio n  to  
situatio ns w h ere se co n d a ry  m ateria ls  are  returned  
w ithout first being recla im ed  to  the p rim ary  p ro ce ss  
in w hich  they  w ere  g en erated . T he language o f the  
final rule (§  261 .2 (e )(l)(iii)) thus in d icates that  
seco n d a ry  m ateria ls  m ust be g en erated  by, an d  
returned  a s  feed sto ck  to  p ro ce sse s  using ra w  
m ateria ls  a s  their principal feed sto ck s in o rd er to  be  
co n sid ered  eligible for this provision .

(as cryolite) from primary aluminum 
spent potliners and the fluoride is 
reused. In these examples, neither the 
still bottoms nor the spent potliners 
should be considered to be involved in a 
closed-loop operation because the 
reclamation step is ancillary to normal 
production activities. The proposed 
approach might also have excluded 
operations where the secondary 
material itself is substantially 
unrecoverable and contains 
comparatively small percentages of 
utilizable material. The proposal thus 
might have invited abuse, as companies 
might seek to avoid regulation by 
reclaiming some small increment, and 
returning that increment to the original 
production process.

We consequently are not adopting the 
proposed approach in the final rule. The 
final rule makes clear that the situations 
discussed in the paragraph above are 
not closed-loop recycling and so are not 
excluded from the definition.

c. Explanation o f the Requirements 
That Secondary Materials Not Be 
Reclaimed, and That They Be Returned 
To The Original Process. The final rule 
raises two principal issues of 
interpretation: distinguishing between 
reclamation and incidental processing, 
and clarifying what the Agency means 
by return to die original production 
process. The Agency has defined 
^reclamation” in these regulations to 
mean recovery or regeneration. We 
further clarified, in the April 4 preamble, 
that processing steps that do not 
themselves regenerate or recover 
material values and are not necessary to 
material recovery are not reclamation. 
See 48 FR 14489/1. Examples are the 
wetting of dry wastes to avoid wind 
dispersal {id.) or the briquetting of dry 
wastes to facilitate resmelting. Another 
example, provided in comments, is 
sintering operations at iron and steel 
plants where taconite ores, flue dusts, 
and other iron-bearing materials are 
agglomerated thermally before charging 
to a blast furnace. Conversely, 
processing operations that do recover or 
regenerate materials so as to make them 
available for further use are considered 
to involve reclamation. Examples are 
dewatering of wastewater treatment 
sludges before the dewatered sludges 
are recycled, and the treatment of 
wastewater before recycling. (See 48 FR 
14487/1, explaining that both of these 
operations involve reclamation.)30

30 We are aware that under this reading there are 
probably no secondary materials generated or 
stored in impoundments that would be eligible for 
the closed-loop exclusion. The Agency intends this 
result. Secondary materials stored in impoundments

Continued
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By “return to the original process”, the 
Agency means that the (unreclaimed) 
secondary material must be returned to 
the same part of the process from which 
it was generated. The material need not 
be returned to the same unit operation 
from which it was generated. It is 
sufficient if it is returned to any of the 
unit operations associated with 
production of a particular product, if it 
originally was generated from one of 
those unit operations. For example, an 
emission control dust from a primary 
zinc smelting furnace could be returned 
to any part of the process associated 
with zinc production, such as the 
smelting furnace in the pyrolytic plant, 
or the dross furnace. A spent electrolyte 
from the primary copper production 
process could be returned to any part of 
the process involved in copper 
production—including the roaster, 
converter, or tank house. An emission 
control dust from steel production could 
be returned to the sintering plant for 
processing before charging to the blast 
furnace.

However, in the first example, if the 
emission control dust from the zinc 
smelting furnace was sent to by-product 
cadmium recovery operations, it would 
not be considered to be returned to the 
same of the process from which it was 
generated. This is because the cadmium 
production processes produce a 
different product from zinc production 
operations. For the same reason, if the 
spent electrolytes in the second example 
were sent to by-product recovery 
operations for recovery of nickel sulfate, 
they would not be considered to be 
returned to the original process. Note 
that this principle holds even if the by­
product recovery operation is located at 
the same plant site.

d. Variance For Hazardous Wastes 
That Are Reclaimed and Then Returned 
To The Original Process. We do believe, 
however, that EPA’s proposal—that 
materials reclaimed before being reused 
in the original primary production 
process are not wastes—can have some 
applicability. We are allowing for these 
situations by means of a variance. The 
standards and procedures for granting 
or denying a variance for this type of 
recycling are described in Section II.J. 
2.(b) of Part III of this preamble.

a re  ordinarily  w aste-lik e. T h ey  usually  are  not 
sto red  in a  m anner th at m inim izes lo ss (see , e.g., 48  
FR  14486, a s  w ell a s  su b stan tial portion s of 
legislative h istory  of the R C R A  R eauthorization  
legislation), an d  virgin m ateria ls  a re  ra re ly  if e v er  
sto re d  in this w ay . W e  thus se e  this result— th at  
w a ste w a te r  treatm en t sludges an d  o ther w et  
sludges a re  not eligible for the clo sed -lo o p  recy cling  
exclu sion — a s  justified both co n cep tu ally  and  
environm entally .

e. Examples. The following examples 
illustrate the operation of this provision:

• Primary smelting facility A 
generates a dry emission control dust 
that it collects, stores, and resmelts in 
the original smelting furnace.

The emission control dust is not a 
solid waste because it is returned to the 
original primary process without first 
being reclaimed. (This answer assumes 
that the dust is not overaccumulated 
before it is resmelted.)

• Primary smelting facility B 
generates a listed wastewater treatment 
sludge that it dewaters and returns to 
the original process.

The wastewater treatment sludge is a 
solid waste because it is listed and must 
be reclaimed (in this case, recovered by 
dewatering) before it is resmelted.

• Generator C generates a spent 
solvent which it distills and returns to 
the same degreasing operation in which 
it was generated.

The spent solvent is a solid waste.
Not only is it reclaimed before reuse, but 
it is not reused as a feedstock in a 
production process. (After the solvent is 
reclaimed, of course, it is a product and 
no longer a waste.)

• Generator D generates a still bottom 
that it bums without reprocessing for 
energy recovery in a boiler in the same 
unit operation.

Hie still bottom is a solid waste 
because it is burned for energy recovery. 
The closed-loop exclusion thus does not 
apply. Nor would it apply if recycling 
the still bottom constitutes disposal or if 
the still bottoms were overaccumulated 
before return to the original process.

• Generator E, a petroleum refinery, 
generates a hazardous by-product from 
refining operations that is returned to 
the refining process and incorporated 
into fuels, asphalt, and other products.

This process involves return of 
unreclaimed material to a primary 
production process but the by-product 
remains a waste because it is used as an 
ingredient in fuels and in products that 
are placed directly on the land. See 
§ 261.2(e)(2) (i) and (ii).

3. Recycling of Secondary Materials 
by Primary Facilities, a. The Agency’s 
Proposal. The remaining exclusion that 
EPA proposed was for secondary 
materials that are reclaimed in primary 
production processes. These were not 
considered to be solid wastes. Proposed 
§ 261.2(c)(l)(ii); 48 FR at 14477,14488.
The usual example is secondary 
materials sent to a primary smelter for 
material recovery. The reason for the 
proposal was that these materials were 
substituting for the normal raw material 
feedstock. One result of this proposed 
exclusion would be differential

regulation of secondary and primary 
facilities reclaiming the same materials, 
since the material could be a solid waste 
when reclaimed by a secondary smelter, 
but would not be when reclaimed by a 
primary smelter.

The proposal was imprecise regarding 
the scope of the exclusion. For example, 
we did not discuss whether it made any 
difference if the primary reclaimer 
recovered the same materials (or even 
the same type of material) originally 
produced, whether recovery occurred at 
the same or a different site, or whether 
the primary reclaimer recovered its own 
or another person’s secondary materials.

There were many comments on this 
part of the proposal. Operators of 
primary processes supported it, while 
operators of secondary processes 
objected. Some states and 
environmental groups also objected.

b. Modification of the Proposal. We 
have decided not to promulgate this 
exclusion as proposed, but rather to 
limit its scope to the closed-loop 
production situations discussed in the 
previous section. We think the proposal 
was in error in failing to differentiate 
among the different types of fact 
situations where a primary process 
would be used for reclamation—such as 
the part of the process involved, location 
of the recovery operation, and type of 
material recovered. The proposal, for 
example, could have applied to 
situations where: (a) Residues are sent 
off-site to be recovered, (b) residues go 
to a by-product recovery operation, or 
(c) where residues are recovered in 
ancillary operations and the material 
recovered is not marketable but can be 
used in a primary process.81 The 
Agency does not believe that an 
unvarying rule like the one we proposed 
can properly cover all these situations. 
Rather, when a secondary material is to 
be recovered in an operation different 
from the one in which it was generated, 
we believe there is a continuum with 
secondary materials becoming more 
waste-like the more the recovery 
operation differs from the original 
process, and the more physically 
removed the recovery operation is from 
the original process. The nature of the 
secondary material—whether it is a 
sludge, by-product, or a spent material, 
or scrap metal, how frequently it is 
recovered, and how it is handled before 
recovery—also is highly relevant. The 
proposed rule was deficient in failing to 
account for all of these factors.

81 Cryolite recovery from spent primary 
aluminum potliners is a possible example of this 
last situation.
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We believe that the exclusion should 
apply only when residues from primary 
processes are returned in unreclaimed 
form to the original process where they 
are then reclaimed. This is the only 
situation where the Agency can say a 
priori that secondary materials 
reclaimed in primary processes are not 
wastes.

The by-products and sludges that are 
the residue from primary production 
processes thus can potentially be solid 
wastes when they are reclaimed in other 
primary (or secondary) processes. They 
are wastes if they overaccumulate 
before being reclaimed, and they are 
wastes if they are listed in § § 261.31 and 
261.32. In determining whether to list 
certain sludges and by-products as 
hazardous wastes, we intend to take 
into account whether they should be 
considered to be wastes when 
reclaimed. If materials are reclaimed in 
primary processes (such as primary 
smelting operations), we will evaluate 
how frequently the material is recycled 
on an industry-wide basis, whether the 
material is replacing a raw material and 
the degree to which it is similar in 
composition to the raw material, the 
relation of the recovery practice to the 
principal activity of the facility, and 
whether the secondary material is 
managed in a way designed to minimize 
loss—all of which show that the 
material is handled as a commodity.

As stated in the previous section, 
hazardous secondary materials returned 
for reclamation to the secondary process 
in which they were generated are not 
excluded from being wastes. The 
materials are not substituting for raw 
materials normally used, and the 
operations themselves—using as they 
often do spent materials as a principal 
feed—are reclamation processes, not 
ordinary production operations. Thus, 
return of a residue to this type of 
process is not the same as a continuous 
production operation.

The final regulations thus provide that 
the following secondary materials are 
wastes when reclaimed by either 
primary or secondary reclamation 
operations, unless the materials are 
returned to the primary smelting process 
from which they were generated without 
first being reclaimed:

(1) Sludges and by-products that are 
listed in §§ 261.31 and 261.32

(2) All hazardous spent materials;
(3) All hazardous scrap metal.

In addition,
(4) Any secondary material is a waste 

if overaccumulated.
c. Examples. The following examples 

illustrate these principles:

• Primary smelter A generates a listed 
emission control dust that it sends to 
primary smelter B for metals recovery.

The dust is a solid and hazardous 
waste because it is a listed sludge being 
reclaimed.

• Primary smelter B generates a listed 
emission control dust that it reclaims 
itself in an as-is condition in its own 
smelting furnace.

The dust is not a solid waste because 
it is being reclaimed as part of a closed- 
loop recycling process, and has not been 
reclaimed before réintroduction to that 
process.

• Primary aluminum smelter A 
generates spent potliners from which it 
recovers fluoride for use in its own 
process.

The potliners, a spent material, are a 
solid waste.32 They are not returned to 
the smelting process for recovery, but to 
a different unit operation. In addition, 
fluoride recovery is an ancillary activity, 
far removed from the production of 
aluminum, the principal activity of the 
primary aluminum facility. (In fact, this 
operation is probably best viewed as 
hazardous waste treatment because the 
main purpose of the operation is to treat 
the cyanide in the potliners, not to 
recover fluoride. See 49 FR 8746 (March 
8,1984).)

• Solvent reclaimer S generates 
hazardous still bottoms from its 
distillation operation and mixes these 
still bottoms on-site with virgin oil. S 
then sends the mixture to a fuel 
processor.

The still bottoms are solid wastes 
because they are used to produce a fuel. 
The fact that this operation occurs at a 
single site is irrelevant. The mixture of 
still bottoms and oil remains subject to 
regulation as a hazardous waste as well.
I. Secondary Materials Specifically 
Excluded From the Definition of Solid 
Waste

1. § 261.4(a)(6): Black Liquor 
Reclaimed and Reused in The Kraft 
Paper Process. Pulpmaking processes in 
the paper industry use chemicals to 
digest wood chips, and the spent 
chemicals are recovered from the 
digester, reclaimed by burning in a 
recovery furnace, and then reused in the 
digester in approximately their original 
form. "Black liquor” is the name given to 
the spent chemicals, which are caustic 
and sometime corrosive. Recovery and 
reuse of black liquor can occur at a 
single pqper mill, and also can involve a 
second paper mill which reclaims black 
liquor for its own use or for reuse by the

32 This w a ste  is cu rrently  e xem p t from  regulation  
a s  a  result o f E P A ’s interpretatio n  o f S ectio n  
3001(b )(3) o fR C R A .

generating mill. All Kraft paper mills 
reclaim their black liquor (or have the 
black liquor reclaimed), and little is ever 
discarded. The Kraft process itself is not 
economically viable without recovering 
the black liquor. Black liquor is 
customarily stored in tanks before being 
reclaimed, but also is stored in surface 
impoundments. (The paper industry 
estimates that one-third of the 
approximately 125 domestic Kraft mills 
have black liquor impoundments.)

The Agency has tentatively , 
determined that black liquor, on a 
generic basis, meets the standards for a 
closed-loop variance (see section II.J.2. 
b. of Part 3 of the preamble below) and 
so is not a solid waste when recycled in 
this way. (We also indicated in the 
proposed regulation that black liquor 
recovery was a closed-loop type of 
operation. 48 FR 14489.) At least where 
black liquor is stored in tanks rather 
than in surface impoundments, black 
liquor reclamation is integrally tied to 
the Kraft paper production process, 
whether it occurs at a single or different 
plant. All Kraft mills practice black 
liquor recovery, and the recovery is 
economically essential to the process. 
An end use for black liquor is readily 
available. The whole operation is 
essentially an on-going process, with 
chemicals being used, recovered, and 
returned in their original form to the 
same process in which they were 
generated, or to an analogous process at 
a different facility. Because this 
operation appears to occur for all black 
liquor generated, we have determined 
that black liquor is not a solid waste 
when recycled in this way.

The Agency, however, is continuing to 
investigate the degree of recycling that 
occurs when black liquor is stored in 
surface impoundments. Although some 
(and perhaps most) of die black liquor 
stored in impoundments is recycled in a 
closed-loop manner, there are some 
reasons to question whether this is 
invariably the case. These reasons are:

• Black liquor may remain in 
impoundments without being recycled 
for long periods of time because of: (a) 
Inadequate capacity of the black liquor 
recovery furnace; (b) the lack of a 
nearby facility to sell or trade the black 
liquor; and (c) difficulties in pumping the 
black liquor from an impoundment due 
to contamination, dilution, or 
coagulation of the black liquor with 
impoundment bottom solids, wood 
chips, or rain.

• Many black liquor impoundments 
are unlined, and so may leak.

• Black liquor impoundments are 
often built to accommodate excess black 
liquor caused by process upset
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conditions such as loss of a set of black 
liquor evaporators or loss of a recovery 
furnace. When this occurs, the black 
liquor in the impoundment is 
accumulated in excess of what can be 
accommodated at the facility and so 
may not be recycled, or not be recycled 
for a long time.

In light of these uncertainties, the 
Agency is investigating further whether 
black liquor stored in an impoundment 
before recycling in the Kraft process is a 
waste. In addition, we note that black 
liquor that is disposed of and not 
recycled is a waste, and if hazardous, a 
hazardous waste. This includes black 
liquor that leaks, leaches, or overflows 
from an impoundment and is not 
recycled. Furthermore, the final rule 
states that black liquor stored before 
recycling remains subject to the rules on 
speculative accumulation. Thus, paper 
mills accumulating black liquor must 
show that they are recycling 75% of the 
amount on hand at the beginning of a 
one-year period.

In summary, today’s final rule states 
that: .

• Black liquor accumulating before 
recycle to the Kraft paper process is not 
a Subtitle C solid waste. At least for the 
present time, this exclusion includes 
black liquor that is stored in a surface 
impoundment before recycling. The 
person accumulating must show that the 
black liquor is not being accumulated 
speculatively, or the black liquor will be 
considered to be a waste;

Black liquor that is recycled in some 
other manner could be a waste and 
black liquor that is disposed of is a 
waste.

2. § 261.4(a)(7): Spent Sulfuric Acid 
Used to Produce Virgin Sulfuric Acid. 
Spent sulfuric acid is frequently used as 
a feedstock in the production of virgin 
sulfuric acid. It is normally reintroduced 
into the original sulfuric acid production 
process where sulfur values are 
recovered and absorbed into existing 
sulfuric acid. 45 F R 14487 n.30. Under the 
proposal, spent sulfuric acid recycled in 
this way was not considered to be a 
solid waste because it was used as an 
ingredient, used in a primary process, 
and was burned in an industrial furnace. 
See 48 FR 14483,14487 n.30,14488 n.31.

As discussed earlier (see Section E. 
above), some commenters questioned 
the regulatory status of spent materials 
that are reclaimed and then used as 
feedstocks. We indicated that normally 
the spent material would be considered 
to be a solid waste until it was 
reclaimed. However, we agree that our 
discussion of spent sulfuric acid at 
proposal (in footnote 30) created some 
confusion.

To eliminate any confusion, we are 
promulgating a specific exclusion stating 
that spent sulfuric acid recycled in this 
way is not a solid waste. As we 
explained at proposal, the spent sulfuric 
acid recycling process more closely 
resembles a manufacturing operation 
than a reclamation process. In addition, 
the operation is well established, and 
accounts for approximately 9% (in 1982} 
of the roughly 33 million tons of sulfuric 
acid produced annually. At least one 
state (California) has indicated by 
statute that spent sulfuric acid returned 
to the sulfuric acid production process is 
not a solid waste. EPA is therefore 
declaring explicitly that spent sulfuric 
acid returned to a sulfuric acid 
production process is not a solid waste. 
The acid is a hazardous waste if 
disposed (assuming it is corrosive or 
exhibits other hazardous waste 
characteristics), and could be a 
hazardous waste if recycled in some 
other manner (such as burning for 
energy recovery).

J. § 261.2(f): Burden of Proof in 
Enforcement Actions

EPA proposed that if respondents in 
enforcement actions raised a claim that 
a particular secondary material was not 
a solid waste (or was conditionally 
exempt from regulation) because it was 
recycled in a particular manner then 
they had the burden of proof to show 
that they were indeed recycling in that 
way. (Proposed § 261.2(d) and 48 FR 
14492.) We are adopting this provision in 
the final regulation.

As discussed earlier in Section F, 
RCRA creates a broad remedial scheme 
to ensure that hazardous wastes are 
managed safely from cradle-to-grave.
The regulatory framework envisaged for 
this problem extends to hazardous 
wastes being recycled, and normally 
includes any hazardous secondary 
material that is being recycled or that is 
accumulated with expectation of 
recycling.

Certain exceptions to this remedial 
scheme to exist. We think it appropriate, 
and the rule states explicitly, that the 
burden of proof (in the sense of both the 
burden of producing evidence and the 
burden of persuasion) is on the persons 
claiming that their hazardous secondary 
material is not a waste because it is 
within the terms of any of these 
exceptions. This provision, thus, restates 
the legal principle that parties claiming 
the benefits of an exception to a broad 
remedial statutory or regulatory scheme 
have the burden of proof to show that 
they fit the terms of the exception. See, 
e.g. SEC v. Ralston Purina Co., 346 U.S. 
119,126 (1953) (exception to Securities 
Act registration requirements); U.S. v.

First City National Bank o f Houston, 386 
U.S. 361, 366 (1967) (exception to merger 
provisions of Clayton Act): Arnold v. 
Ben Knowsky, Inc., 361 U.S. 388, 393 
(1960) (exception to Fair Labor 
Standards Act for retail sales); 
Weyerhauser, Inc. v. Costle, 590 F.2d 
1011,1040 (D.C. Cir. 1978) (burden of 
proof is on applicant for Agency-created 
fundamentally different factors 
variance).

Viewed another way, the regulations 
presume that hazardous secondary 
materials stored before recycling are 
hazardous wastes. The person 
accumulating can prove, however, that 
the materials are not wastes due to the 
manner of recycling (including the 
amount of material being recycled). 
These facts are within the special 
knowledge of the person accumulating 
the material. Presumptions of this type 
have been upheld consistently when 
they further interpret a remedial 
statutory purpose, guard against harm to 
public health and safety, and where the 
facts to rebut the inference are 
particularly within the knowledge of the 
other party. See Beth Israel Hospital v. 
NLRB, 437 U.S. 482, 493, 502 (1978); U.S.
v. General Motors Corp., 561 F.2d 923, 
924 (D.C. Cir. 1977) (Leventhal J. 
dissenting in part).

Furthermore, this type of claim is an 
affirmative defense, for which it is 
appropriate that the person asserting the 
defense have the burden of proof. In 
addition, the facts underlying the 
recycling defense would be peculiarly 
within the knowledge of the party 
asserting the defense, a situation as 
noted above where it is appropriate for 
that party to have the burden of proving 
the issue. We thus disagree with those 
commenters claiming that the Agency 
lacked authority, or was ill-advised, to 
allocate a burden of proof in this 
regulation. Indeed, the Agency has 
allocated burdens of proof to 
respondents in other regulations that 
create an affirmative defense or an 
exception to a generally applicable 
principle. See § 122.42(n)(4) (permittee 
has burden of proof to establish the 
affirmative defense of upset); § 124.5 
(National Pollutant Discharge 
Elimination System permit applicant has 
burden of persuasion that a permit 
authorizing a discharge of pollutants 
should be issued). This allocation of the 
burden of proof was affirmed in 
American Petroleum Institute v. EPA,
661 F.2d 340, 352, 354 (5th Cir. 1981).

There is no formal recordkeeping 
requirement in the regulation. However, 
persons must keep whatever records or 
other means of substantiating their 
claims that they are not managing a
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solid waste because of the way the 
material is to be recycled.33 They also 
must show that they are not 
overaccumulating their secondary 
materials. See Section &3. above. In 
addition, owners or operators of 
facilities claiming that they are engaged 
in recycling must show that they have 
the necessary equipment to do so.

Part III: Standards for Managing 
Hazardous Wastes That are Recycled
I. An Overview o f the Final Regulations

Section 261.6 of the final regulation 
contains the regulatory requirements for 
hazardous wastes that are recycled. The 
final rule contains many of the 
provisions that were proposed, but also 
eliminates all but one of the proposed 
conditional exemptions. The other major 
change from the proposal is that we are 
adopting standards and procedures for 
certain variances.
A. Outline of the Final Regulations

As in the proposal (and as under 
current regulations), hazardous wastes 
to be recycled—called “recyclable 
materials” in the regulation—are 
ordinarily subject to regulation under 
Parts 262 and 263 of the regulations 
(when generated and transported) and 
to the storage facility requirements in 
Parts 264 and 265 (when stored before 
recycling). We usually do not regulate 
the recycling process itself, except when 
the recycling is analogous to land 
disposal or incineration. (See 45 FR 
33092-093 (May 19,1980); see also H.R. 
Rep. 98-198, supra, at 46 indicating that 
uses constituting disposal and burning 
for energy recovery are to be regulated.) 
In addition, certain recyclable materials 

. and certain types of recycling are 
subject to regulatory standards that are 
not completely identical to those 
contained in Parts 262 through 265 and 
Parts 270 and 124. The regulatory 
standards for these types of recycling 
activities are contained in various 
subparts of Part 266. Section 261.6(a)(2) 
serves as a cross reference, listing those 
recyclable materials and recycling 
activities subject to special standards.. 
We are adopting Part 266 standards for 
the following recycling activities or 
recyclable materials:

• uses constituting disposal;
• burning for energy recovery in 

boilers and industrial furnaces and

“ Absence of documentation not only would 
make it difficult or impossible for a respondent to 
carry its burden of proof, but also would itself be 
evidence that the claimed recycling is a sham. See 
Section ll.H.l.c. above

using recyclable materials to produce a 
fuel;

• recyclable material from which 
precious metal are to be recovered;

• spent lead-acid batteries being 
reclaimed.
Used oil that is to be recycled will 
eventually be regulated under Part 266 
but presently is exempt from regulation 
during the time it takes to develop 
standards consistent with the 
requirements of the Used Oil Recycling 
Act and the HSWA (see 48 FR 14496).

We also are exempting permanently 
two types of recyclable materials— 
industrial ethyl alcohol to be reclaimed, 
and used batteries or cells returned to a 
battery manufacturer for regeneration— 
from all Subtitle C regulation. These 
exemptions are found in § 261.6(a)(3).

Scrap metal (that is hazardous) and 
that is to be recycled is also exempt for 
the present time while the Agency 
investigates further whether there is a 
need for regulation and what an 
appropriate regulatory regime might be 
if regulation is necessary.

Finally, we have added variances 
from § 261.6 or Part 266 (as well as 
§ 261.2) for certain types of recyclable 
materials and recycling activities. These 
variances—to be implemented at the 
Regional or State level—can result in 
increased regulation, or (for materials 
determined not to be solid wastes) no 
regulation. Standards for granting or ~ 
denying variances are found in §§260.31 
and 260.32 (variance from being a solid 
waste), and 260.40 (additional regulation 
of generators or storage facilities). 
Procedures for implementing these 
variances are found in new § § 260.33 
and 260.41.
B. Elimination of Conditional 
Exemptions

EPA proposed that four types of 
reclamation activities be conditionally 
exempt from regulation: (1) A single 
person reclaiming his own hazardous 
wastes; (2) a single person reclaming 
another’s hazardous wastes for his own 
use; (3) batch tolling reclamation 
arrangements; and (4) precious metal 
reclamation. With the exception of 
precious metal reclamation, we -are not 
adopting these exemptions in the final 
rule. (We are also soliciting comment as 
to whether batch tolling reclamation 
procedures should be eligible for a 
variance.) As stated in Part I of the 
preamble, we have concluded that there 
is danger of substantial harm from leaks 
and spills if these activities are not 
regulated. We are supported in this 
conclusion by comments of states,

hazardous waste management 
organizations, environmental groups, 
and the Congressional Office of 
Technology Assessment.

We have also concluded that all of the 
Part 264/265 standards should apply to 
those recycling situations that are not 
conditionally exempt. We considered 
whether it was possible to develop 
tailored standards for these facilities, 
leaving out those regulatory standards 
which guard solely against the risk of 
overaccumulation (a risk unlikely to be 
present; see 48 FR 14477) and retaining 
those standards which guard against 
risk of spills or leaks.

This type of tailoring proved 
impossible. Design and containment 
standards for containers, tanks, and 
piles are necessary to protect against 
leaks and spills, and were indeed 
devised largely to prevent these risks. 
Closure and financial responsibility 
requirements, which do guard against 
overaccumulation, also provide 
protection should leaks or spills occur. 
Thus, facility owners and operators 
must ensure that contamination that has 
occurred during operation of the facility, 
such as by spills or leaks, will be 
controlled, minimized, or elinimated so 
that post-closure escape of 
contaminants will not occur. See 
§ 264.111, 264.112(a)(3), and 264,114. The 
financial responsibility provisions 
ensure that funds will be available to 
carry out closure responsibilities, 
including those just mentioned. 
Contingency and emergency procedures 
are also needed to respond to short-term 
spills or fires, as are requirements for 
preparedness and prevention. The 
tracking requirements of the manifest 
system are needed if the whole 
regulatory system is to be enforceable 
and implementable (most state 
commenters were emphatic on this 
point; many industry commenters 
likewise favored use of a manifest). 
Transportation standards are chiefly 
designed to protect against risks from 
spills, and to ensure proper tracking, as 
are the Part 262 generator standards.
We consequently cannot justify tailored 
regulations for these types of operations.

G  Summary

Tables 9 and 10 compare the various 
provisions of the current, proposed, and 
final regulations. Table 11 provides a 
flow chart which identifies the various 
requirements for the different recycling 
activities and materials.



644 No. 3 /  Friday, January 4, 1985 /  Rules and Regulations

T a b l e  9. C o m p a r is o n  o f  t h e  V a r io u s  Pr o v i­
s io n s  B e t w e e n  t h e  E x is t in g , Pr o p o s e d , 
a n d  F in a l  R u l e s

Subject Existing
provision Proposal Final rule

Exemption for 
recycled
hazardous wastes 
exhibiting a 
characteristic.

§261.6 (a).. Eliminated.. Eliminated.

General regulatory 
standards for 
recycled
hazardous wastes.

§261.6 (b). §261.6 (c),
(d) and
(e) .

§ 261.6(b) 
and (c).

Redesignation of 
recycled
hazardous wastes.

§261.6 (a)... §261.6 (a).

Complete 
exemption for 
certain recyclable 
materials.

§261.6 (b) 
(vii).

§261. 6 (a) 
(3).

Conditional 
exemptions for 
certain recyclable 
materials.

§261.6(b) 
(¡Mrv).

Eliminated
except
for
precious
metal
recycling
(Part
266
Subpart
F).

Reference to 
tailored 
management 
standards for 
recyclable 
materials.

Standards for uses 
constituting 
disposal.

§ 261.6(f)... 

§261.6(e)..

§261.6 (a) 
(2).

Part 266 
Subpart 
C.

T a b l e  9. C o m p a r is o n  o f  t h e  V a r io u s  Pr o v i­
s io n s  B e t w e e n  t h e  E x is t in g , Pr o p o s e d , 
a n d  F in a l  R u l e s — Continued

Subject Existing
provision Proposal Final rule

Standards for §261.6 (b) 
(v).

Part 266 
Subpartrecyclable 

materials to be 
burned for energy 
recovery.

Standards for spent 
lead-acid

D.

Part-266 
Subpart

Part 266 
Subpart

batteries being 
reclaimed.

D. G.

Variances.................. Part 260 
(stand-
ards and
proce­
dures).

T a b l e  10. C o m p a r is o n  o f  t h e  R e g u l a t o r y  
R e q u ir e m e n t s  B e t w e e n  t h e  Pr o p o s e d  
a n d  t h e  F in a l  R u l e  f o r  t h e  V a r io u s  
R e c y c l in g  A c t iv it ie s

Activity Proposal Final

Use constituting Regulate as land Regulate as land
disposal. disposal (waste- disposal;

derived products exempt waste-
placed on the derived products
land were not for the time
defined as solid 
wastes).

being.

T a b l e  10. C o m p a r is o n  of t h e  R egulatory  
R e q u ir e m e n t s  B e t w e e n  t h e  Proposed 
a n d  t h e  F in a l  R u l e  for t h e  Various 
R e c y c l in g  A c t iv it ie s — Continued

Activity Proposal Final

Burning in boilers Regulate Regulate
or industrial transportation transportation
furnace for and storage of and storage of
energy recovery. listed wastes 

and hazardous 
sludges before 
burning; burning 
is exempt; 
blenders would 
also be
regulated when 
they store spent 
materials 
exhibiting a 
hazardous 
waste
characteristic.

listed wastes 
and sludges 
before burning; 
burning is 
exempt.

Generator Conditionally Regulate under
reclaiming own exempt Parts 262-265.
wastes.

Person reclaiming 
someone else's

.....do..................... Regulate under 
Parts 262-265.

wastes for own 
use.

Wastes reclaimed 
pursuant to

.....do...................... Regulate under 
Parts 262-265.

batch tolling 
agreements.

Wastes reclaimed 
to recover 
precious metals.

.....do...................... Conditionally 
exempt (Part 
266, Subpart F).

Spent lead-add Regulate when Regulate when
batteries being battery reaches battery reaches
reclaimed. the reclaimers' 

site.
the reclaimers’ 
site (Part 266, 
Subpart G).

BILLING CODE 6560-50-M
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Table tu  Decision Tree Which Identifies the 
Various Regulatory Requirements for the Different 
Recycling Activities and Materials

reclamation)
BILLING CODE 6560-50-C
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II. Discussion o f Specific Provisions o f 
the Regulation
A. Section 261.6(a)(1): Recyclable 
Materials

To avoid conceivable stigmatization, 
EPA proposed that hazardous wastes 
that are to be recycled be called 
"regulated recyclable materials.” Most 
comments favored this approach, and 
we are adopting it in the final rule, 
chobsing the less cumbersome name 
“recyclable material.” As stated in the 
proposal, however, all Section 7004(b) 
announcements and notices r e g a r d in g 
permits for facilities managing these 
materials must still refer to hazardous 
waste. See 48 FR at 14493/3.

B. Section 261.6(a) (2) (i) and Part 266 
Subpart C: Recyclable Materials Used in 
a Manner Constituting Disposal

1. The Proposal Rule. EPA proposed 
that hazardous wastes used in a manner 
that constitutes disposal be regulated 
under the Part 264 and 265 regulations 
applicable to land treatment or landfill 
disposal. Storage and transportation 
occurring before the actual recycling 
also were to be fully regulated. See 48 
FR 14496-497. Only materials placed 
directly on the land in an "as-is” 
condition or placed on the land after 
simple mixing were defined as wastes, 
however, and so were subject to these 
requirements. Most commenters 
indicated that the land treatment and 
landfill regulations were inappropriate 
for this type of recycling because those 
regulations contemplate existence of a 
facility whereas use constituting 
disposal recycling activities occur in a 
variety of situation-specific contexts 
which may be dissimilar. Certain of the 
land disposal regulations, they argued— 
such as closure or post-closure care or 
liner installation requirements—would 
be very impractical to apply to a 
recycling situation where a hazardous 
sludge was used as road-base material 
on a stretch of highway. Other facility 
standards, they claimed, such as plant 
security, or preparedness and 
prevention, normally don’t apply to this 
kind of recycling.

2. The Final Rule. The Agency has 
decided to promulgate the regulatory 
scheme essentially as proposed. The 
changes from the proposal, explained in
3. below, have to do with a clearer 
explanation of what type of chemical 
changes to a waste-derived product 
result in deferral of regulation. Under 
the final rule, hazardous wastes placed 
on the land in the form generated, or 
after simple mixing that doesn’t 
significantly alter the waste’s chemical 
character, are subject to regulation 
under the Part 264 and 265 permit

requirements for landfill or land 
treatment facilities. The Agency indeed 
has indicated as long ago as the 
preamble to the May, 1980 interim status 
standards that these regulations would 
apply to hazardous wastes placed on the 
land, whether or not recycling is a 
purpose of the activity. See 45 FR 33205- 
206 (any benefit, such as providing crop 
nutrients, from placing hazardous 
wastes on the land is incidential, and 
the practice is to be regulated as land 
treatment); see also 48 FR 14484/3 (April 
4,1984) (direct application of hazardous 
waste to land as fertilizer is land 
treatment, citing the Background 
Document for the July 26,1982 land 
disposal permitting standards).

It may be, as commenters state, that 
the Agency ultimately camdevelop a 
more tailored regulatory system for 
wastes recycled to the land. We are not 
able to do so at the present time. See 
Sections II.C.l. and 2. of Part II of the 
preamble. Since the Agency is 
implementing a statute designed to 
control hazardous wastes placed on the 
land, it is inappropriate to defer 
regulating this practice any longer. The 
Agency therefore does not intend to 
delay regulating this practice while a 
different regulatory scheme is developed 
and debated. If wastes are safe to put on 
the ground, the delisting mechanism 
provides some means of demonstrating 
that the practice can occur without 
regulation. (See § 260.22 which applies 
to listed wastes; wastes exhibiting a 
characteristic of hazardous waste could 
not be placed on the land without 
complying with applicable Part 264 or 
265 standards.)34

We note that the HSWÀ includes a 
prohibition banning use of hazardous 
waste (except wastes exhibiting the 
characteristic of ignitability) mixed with 
waste oil, used oil, or other materials for 
dust suppression or for road treatment. 
See RCRA amended Section 3004(1). We 
are adding this prohibition to the 
hazardous waste regulations in another 
rulemaking codifying provisions of the 
HSWA.

3. Exemption For Hazardous Waste- 
Derived Products. As we indicated in 
Part II of the preamble, we are deferring 
regulation of hazardous waste-derived 
products that are placed on the land. We 
are deferring action because waste- 
derived products may present less 
potential risk than wastes placed 
directly on the land without significant 
chemical change, due to the chemical .

“ Delistings do not apply on a site-specific basis, 
however. The petitioner must demonstrate that the 
waste will not cause substantial harm to human 
health and the environment if left unregulated in 
any reasonably-occurring management setting.

alteration and dilution of toxic 
constituents that can occur in the course 
of the process. Use of hazardous waste- 
derived commercial products on the 
land also is more clearly a recycling 
activity than direct waste application35, 
and this use thus is a better candidate 
for separate regulatory standards. In 
any case, the Agency wishes to obtain 
public comments on this issue in the 
context of a specific proposal.38

The final rule thus states that 
products that contain hazardous wastes, 
which wastes have undergone a 
chemical reaction so as to become 
inseparable by physical means, are not 
presently subject to RCRA Subtitle C 
regulation when they are used in a 
manner constituting disposal. We think 
the phrase ‘have undergone a chemical 
reaction so as to become inseparable by 
physical means’ expresses our intention 
better than the language used at 
proposal, namely ‘without essential 
change to their identity or after simple 
mixing’. The waste-derived products for 
which we are deferring regulation are 
those where the hazardous wastes have 
undergone chemical bonding, so that 
they ara chemically transformed. The 
waste-derived products for which we 
are not deferring regulation are those 
where the waste is mixed but not 
chemically reacted. (An exception is for 
commercial hazardous waste-derived 
fertilizers which would not have to 
undergo chemical bonding to be 
exempt.) The language used in the final 
regulation is drawn from 40 CFR § 116.3 
(definition of “mixture”) but expresses a 
familiar physical concept. See 
Condensed Chemical Dictionary, 10th 
ed., Van Nostrand Reinhold Co. (1981).

Examples of hazardous waste-derived 
products in which contained wastes 
have undergone chemical bonding, and 
so are deferred from regulation, are 
waste-derived cement and asphalt. In 
these processes, the constituents 
polymerize and so are essentially 
inseparable by physical means.37 They

“ The Agency was not considering waste-derived 
products in its 1980 preamble statement quoted 
earlier.

“ We note, however, that the wastes must 
contribute to the effectiveness of the waste-derived 
product for the Agency to regard the waste as being 
recycled. For example, a waste used in a fertilizer 
would have to contain nutrients or micronutrients; a 
waste used in cement would have to have 
pozzolanic properties. If a waste does not contribute 
to the product, we consider the waste to be 
disposed of.

37 Technically, not every constituent introduced to 
cement or asphalt becomes chemically bonded to 
the polymer. Some constituents become trapped in 
the polymer rather than chemically bound. Because 
cement and asphalt are not viewed as chemical 
mixtures and are commercial products, the Agency 
intends to defer regulation of hazardous wastes- 
derived cement and asphalt at this time.
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are not in solution or otherwise mixed. 
On the other hand, wastes applied to the 
land after drying or dewatering remain 
subject to regulation. Hazardous wastes 
that are mixed with used oil are another 
example of wastes that are mixed, not 
chemically reacted. See 48 F R 14496/1. 
They therefore are subject to regulation 
under the landfill or land treatment 
facility standards if applied to the land.

The final rule also states that a waste- 
derived material must be a commercial 
product before it is exempt from 
regulation under this provision. A 
commercial product is one marketed for 
general use, not just the use of the waste 
generator or user. If a generator were to 
add a waste to other material so that the 
waste is chemically reacted and then 
were to apply the waste-derived product 
to its own land without also selling the 
product, the land application would 
remain regulated under today’s rule 
because it does not involve a 
commercial product. (This answer 
assumes the waste remains hazardous 
after the chemical change.)38

The Agency recognizes that the 
distinctions between wastes subject to 
regulation when placed on the land and 
hazardous waste-derived products for 
which regulation is deferred are not 
ideal. A better scheme is the one we 
ultimately envision, where all of these 
wastes are potentially subject to 
regulation and (at least for waste- 
derived products) a mean exists for the 
producer or user of the product to 
demonstrate that the product is safe to 
use in a situation-specific context. This 
scheme requires further development 
and proposal before it can be 
implemented. In the interim, we are 
regulating those practices most closely 
resembling land disposal.

4. Exemption for Commercial 
Hazardous Waste-Derived Fertilizers. 
The Agency indicated at proposal that 
many waste-derived fertilizers were not 
covered by the proposed rule. 48 FR 
14485/1. Commenters pointed out that 
the mixing involved in producing mixed 
waste-derived fertilizers does not 
ordinarily change the chemical 
character of the wastes contained in the 
product, and asked for further 
clarification of the rule as it applies to 
waste-derived fertilizers.

We do not intend to regulate 
commercial waste-derived fertilizers at 
this time because we need to study 
further the possible hazards associated 
with their use. We are therefore 
indicating in the final rule that

“ For this reason, stabilized waste that are 
applied to ihe land are not covered by this provision 
because stabilized wastes are not commercial 
products. To the same effect, see 48 FR at 14485/1.

commercial waste-derived fertilizers are 
not subject to regulation at this time.
(We also note that the normal 
application of such fertilizer does not 
appear to constitute a release under the 
Comprehensive Environmental 
Response, Compensation and Liability 
Act (CERCLA). See CERCLA Section 
101 (22) (D) and S.Rep. No. 9&-848, 96th 
Cong. 2d Sess. 46.) By ‘commercial 
fertilizers’, we mean fertilizers produced 
for the general public’s use and not for 
the exclusive use of the generator. When 
a hazardous waste generator applies its 
waste, mixed or not, solely to its own 
land as a fertilizer, we believe that 
disposal is a major purpose of the 
practice, and that the land disposal rules 
should apply. See 45 FR 33205-206.

5. Regulation o f The Transport and 
Storage o f Hazardous Waste Before 
Processing o f Waste-Derived Products 
To Be Placed On The Land. The final 
rule also regulates immediately all 
transport and storage of these wastes 
before the time they are actually 
processed into waste-derived products 
to be placed on the land. Likewise, if 
wastes are placed on the land in the 
form generated or after simple mixing, 
they are subject to regulation when 
stored or transported before being 
placed on the land. For purposes of 
transportation and storage, therefore, 
these wastes are regulated like all other 
hazardous wastes prior to land disposal. 
The Agency believes that these wastes 
can pose the same hazards when stored 
and transported as other wastes 
awaiting land disposal, and 
consequently that comparable 
regulation is called for. There have 
indeed been a number of damage 
incidents associated with both transport 
and storage of hazardous wastes prior 
to processing to produce waste:derived 
products to be placed on the land, 
confirming that regulation is necessary. 
(See Appendix A, Damage Incidents.)

6. Example. The following example 
illustrates how these provisions will 
operate:

• Generator G generates a hazardous 
sludge that can be used as an ingredient 
in fertilizer. G stores the waste in a pile 
for 30 days and then ships it by truck to 
a fertilizer-producting plant (F), who 
stores it in a pile and later blends it with 
other materials and sells the resulting 
product as a commercial fertilizer. The 
fertilizer eventually is sold and applied 
to the land.

G is a generator subject to Part 262 
standards, and its storage pile requires a 
Part 264 permit or must meet interim 
status standards (waste piles are not 
covered by the 90-day accumulation 
exception in § 262.34). The transporter

must comply with Part 263. F, the 
fertilizer producer, must obtain a storage 
permit for its waste pile or comply with 
interim status requirements. The waste- 
derived fertilizer is not presently subject 
to regulation because it is sold as a 
commercial product.
C. Section 261.6(a)(2)(h) and Part 266 
Subpart D: Recyclable Materials Burned 
for Energy Recovery in Boilers and 
Industrial Furnaces

We already described (in Section II.
D. of Part II of this preamble) that for the 
time being, the Agency is leaving in 
place the regulatory system contained in 
existing § 261.6. We summarize these 
existing requirements here:

• Generators sending listed 
hazardous wastes [i.e. wastes listed in 
§ § 262.31 or 261.32 or blended mixtures 
containing these wastes), or hazardous 
sludges to fuel processors or burners are 
subject to Part 262. Generators who 
store these same wastes before burning 
for energy recovery must comply with 
the Part 264 or Part 265 storage 
standards or with § 262.34. Generators 
storing non-sludge characteristic wastes 
before burning them for energy recovery 
are exempt from regulation.

• Transporters taking listed 
hazardous wastes and hazardous 
sludges, or blended mixtures containing 
these wastes, to fuel processors or 
burners are subject to Part 263. 
Transporters taking unlisted, non-sludge 
hazardous wastes directly from 
generators to fuel processors or to 
burners, or taking hazardous waste- 
derived fuels [Le. fuels which contain 
hazardous waste) from fuel processors 
to burners, are not subject to regulation 
(when they transport such wastes).

• Hazardous waste fuel processors 
are subject to full regulation under Part 
264/Part 265 when they store listed 
wastes and hazardous sludges 
(including mixtures containing these 
wastes before processing. The fuel they 
produce is not subject to regulation.

• Hazardous waste fuel burners are 
subject to storage requirements when 
they store listed wastes and hazardous 
sludges, but not when they store non­
sludge unlisted wastes or hazardous 
waste-derived fuels received from fuel 
processors who didn’t generate the 
waste.

• Burning of hazardous wastes for 
legitimate energy recovery in boilers or 
in industrial furnaces is not presently 
subject to regulation.

These rules are temporary only. Our 
forthcoming proposed rule on burning 
hazardous waste and contaminated 
used oil sets forth our contemplated 
regulatory regime.
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We also note that the HSWA contains 
two provisions relevant to this 
discussion. The first prohibits cement 
kilns located in cities with populations 
greater than 500,000 from burning 
hazardous waste fuel unless the kiln 
complies with requirements applicable 
to hazardous waste incinerators. See 
RCRA amended Section 3004(q)(C)(2)(i). 
Since the prohibition is imposed by 
statute, it applies to all hazardous waste 
fuels, not just hazardous waste fuels 
containing listed wastes and sludges.

The second statutory requirement 
involves labelling of hazardous waste 
fuels. The new amendments provide that 
any person who produces, distributes, or 
markets a hazardous waste fuel must 
include a warning label in the invoice or 
bill of sale stating that the fhel contains 
a hazardous waste and listing all 
hazardous wastes contained therein.
See RCRA amended Section 3004(r)(l). 
This requirement again applies to all 
hazardous waste fuels, and so applies to 
fuels containing characteristic spent 
materials and by-products, as well as 
listed wastes and sludges. Certain 
hazardous waste fuels are exempt from 
this warning label requirement, 
however. These are petroleum coke 
containing hazardous waste ingredients 
(unless the coke exhibits a hazardous 
waste characteristic), and fuels from 
petroleum refining containing oil-bearing 
hazardous wastes indigenous to refining 
(amended Sections 3004(q)(2)(A) and 
3004(r) (2) and (3)), respectively.

These requirements are being added 
to the hazardous waste regulations by 
another rulemaking proceeding which 
codifies portions of the HSWA.
D. Section 261.6(a)(2)(iii) and Part 266 
Subpart E: Recycled Used Oil

This provision is reserved for the 
regulations implementing the Used Oil 
Recycling Act (UORA) (Section 3014 of 
RCRA). This provision requires EPA to 
conduct an analysis and evaluate the 
effect of regulation on used oil recycling. 
EPA presently is conducting studies and 
developing regulations that satisfy the 
requirements of the UORA. We will 
soon propose the first of these 
regulations dealing with contaminated 
used oil burned for energy recovery, and 
will be proposing additional regulations 
in the future.

E. Section 261.6(a)(2)(iv) and Part 266 
Subpart F: Precious Metal Reclamation

1. Retention o f The Partial Exemption. 
Although EPA has concluded that most 
of the proposed conditional exemptions 
are unwarranted, we continue to believe 
that the exemption for precious metal- 
containing wastes being reclaimed for 
their precious metal content remains

justified because of the high value of the 
metals being reclaimed. We noted in the 
first part of this preamble that a 
decision on how carefully wastes are 
stored before reclamation turns largely 
on a weighing of how valuable the 
wastes are and the cost of buying virgin 
products to replace reclaimed materials. 
The precious metals being reclaimed 
from these wastes are at the high end of 
the value continuum, ranging from 
values of approximately $9.00 per troy 
ounce (silver) to $600.00 per troy ounce 
(iridium and rhodium).

An examination of how these wastes 
are managed confirms that they are 
accorded special care due to their value. 
Management of these materials 
ordinarily is characterized by very 
careful handling from point of 
generation to point of recovery. Wastes 
containing these metals are at least 
placed in containers, and are sometimes 
neutralized, dried and shipped—with 
armed guards—in pouches to the 
reclaimer. Reclaimers and generators 
often enter into batch tolling 
agreements, requiring reclaimers to 
return the theoretically reclaimable 
amount of metal to the generator. For 
this purpose, wastes are typically 
assayed by both the generator and the 
reclaimer for precious metal content 
and precautions are taken by the 
reclaimer to avoid loss. Wastes are 
containerized before reclamation; the 
Agency is not aware that open piles or 
impoundments are used for storage. 
Accumulation time by reclaimers also 
tends to be short (less than one month), 
because reclaimers often are required to 
return the reclaimed meted (or cash) to 
the generator within that time.39

The Agency thus believes that the 
value of the contained metals, 
corroborated by the usual management 
practices for these wastes, supports the 
partial exemption. At the same time, the 
Agency does not believe a complete 
exemption is warranted. As pointed out 
in the proposal, individual precious 
metal operations have caused 
environmental harm, and some of the 
wastes being reclaimed—such as spent 
cyanide solutions—are very hazardous.
In this regard, we note that some 
precious metal reclaimers themselves 
supported a partial, rather than total 
exemption. (See, e.g., Comments of 
Englehard Industries Division, July 30, 
1983.)

The rule consequently states that 
wastes to be recycled are exempt from 
all but the following requirements:

*• A memorandum to the record from the Agency’s 
Effluent Guidelines Division documents these 
statements.

(a) Notification requirements under 
Section 3010

(b) Manifest requirements ‘
(c) Requirements precluding 

overaccumulation; and
(d) Recordkeeping requirements to 

document that wastes are not being 
overaccumulated.

Manifest requirements are necessary 
to create a paper trail to track wastes 
from the generator to the reclaimer. To 
enforce the requirement against 
overaccumulation, we are requiring 
generators, reclaimers, and intermediary 
facilities accumulating the wastes to 
keep records showing the volume of 
wastes on-hand at the beginning of the 
calendar year, the amount of waste 
generated or received during the one- 
year period, and the amount of waste 
remaining at the end of the period.

We are making this portion of the rule 
effective immediately because the 
regulated community does not need time 
to come into compliance. RCRA 
amended Section 3010.

2. Definition o f Precious Metal. As 
used in the final regulation, precious 
metal reclamation includes reclamation 
operations recovering gold, silver, 
platinum, palladium, the platinum group 
metals (iridium osmium rhodium 
ruthenium) or any combination of these 
This is essentially the definition used in 
the proposal (the proposal omitted the 
metal osmium), and is the same 
definition used by the Agency in 
developing effluent limitation guidelines 
for the precious metal reclamation 
subcategory (40 CFR Part 421). The only 
comments disagreeing with this 
definition suggested (without 
explanation) that beryllium, germanium, 
gallium, and indium also be included. 
These metals are not ordinarily 
classified as precious, and commodity 
prices for these metals ordinarily are 
much lower than for the precious metals 
(in some cases, several hundred times 
less). The Agency also has little 
information on the handling practices 
for wastes containing these materials or 
whether these wastes would be 
hazardous. We therefore are not 
expanding the list of precious metals at 
this time.

3. Distinguishing Sham Operations.
We also note that sham recovery 
operations merely claiming to be 
engaged in precious metal reclamation 
are not exempt under this provision. 
Sham operations not only include those 
where no precious metals are present, 
but those where precious metals are 
present only in trace amounts, or in 
amounts too low to be economically 
recoverable. The regulations 
consequently state that the reclamation
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facility must be recovering economically 
significant amounts of precious metals 
from each waste for the waste to be 
conditionally exempt. For example, 
wastes from which small amounts of 
silver are recovered by a facility not 
ordinarily engaged in precious metal 
reclamation would not be exempt from 
regulation. Other factors indicating 
sham precious metal recycling are lack 
of strict accounting by either the 
generator or reclaimer of wastes to be 
reclaimed, storage (such as in open piles 
or impoundments) by either the 
generator or reclaimer not designed to 
protect wastes from release, payment to 
a reclaimer to accept wastes, or absence 
of efficient recovery equipment at the 
reclaimer’s site. Generators or 
reclaimers engaged in this type of sham 
recycling without complying with RCRA 
regulations are of course managing 
hazardous wastes without complying 
with applicable regulatory standards.

4, Status o f Wastes From Precious 
Metal Reclamation When Hazardous 
Wastes Are Reclaimed. Several 
commenters questioned the statement in 
the preamble that wastes from precious 
metal reclamation are presumptively 
hazardous if the material being 
reclaimed is a hazardous waste. This 
statement does no more than recite 
existing regulations (see § 261.3(c)(2)), 
and is justified factually here because 
the hazardous portions of the wastes are 
not recovered but remain in the process 
residue. (Effluent sampling data shows 
high toxic metal and cyanide 
concentrations in wastewater from 
precious metal reclamation operations 
reclaiming electroplating sludges and 
related wastes.) Commenters presented 
no data disputing these conclusions. In 
addition, individual precious metal 
waste generators and reclaimers have 
the option of delisting the wastes from 
the reclamation process if they believe 
they are riot hazardous.
F. Section 261.6(a)(2)(v) and Part 266 
Subpart G: Spent Lead-Acid Batteries 
Being Reclaimed

EPA proposed that spent lead-acid 
batteries be regulated when stored by 
the persons reclaiming them, either a 
battery cracker or a secondary lead 
smelter. These spent batteries would not 
be regulated, however, when handled by 
persons other than reclaimers, such as 
retailers, wholesalers or local service 
stations, or-during transportation. Spent 
batteries stored at intermediate 
collection centers also would not be 
regulated. See 48 F R 14498-499.

Many commenters supported these 
regulations, including significant 
segments of the lead recycling industry. 
Other commenters disagreed that the

risks presented by storage of spent lead- 
acid batteries warrant regulation. Still 
other commenters, including most of the 
commenters from the lead recycling 
industry, stated that battery storage by 
independent collection centers 
presented greater risks than storage by 
reclaimers. They stated that collection 
centers tended to store batteries for a 
longer time than reclaimers, and 
sometimes in larger amounts, and 
provided examples of improper handling 
by collection centers. There was 
consensus, however, that initial 
collectors and transporters did not 
require regulation.

We have decided to adopt the 
proposed regulation without significant 
change. Acid spillage from uncracked 
batteries can cause significant harm, 
and storers have no (or minimal) 
incentive to store spent batteries 
without acid spillage. We are impressed 
that even some lead recycling industry 
members accept the need for regulation 
of spent battery storage. We also note 
that many states regulate' various 
aspects of spent battery recycling 
(including, in many cases, storage by 
battery reclaimers),40 confirming a need 
for regulation. Damage cases cited in the 
April 4 preamble provide further 
corroboration.

The Agency is continuing to 
irivestigate whether regulation of 
intermediate collection sites is 
appropriate. These battery collection 
sites are managed, for the most part, by 
the same persons who operate scrap 
metal collection sites, and scrap metal 
and spent batteries are usually 
accumulated by these persons at the 
same sites. We therefore will address 
this issue as part of our study of 
hazardous scrap metal storage.
G. Recyclable Materials Exempt from 
Regulation

1. Section 261.6(a)(3)(i): Reclaimed 
Industrial Ethyl Alcohol. Industrial ethyl 
alcohol can become contaminated 
during use, and may then be returned to 
a distillery for redistillation. Spent 
industrial alchol exhibits the 
characteristic of ignitability.

EPA has decided to exempt industrial 
ethyl alchol that is reclaimed from any 
RCRA regulation because the entire 
reclamation operation already is 
regulated by the Bureau of Alcohol, 
Tobacco and Firearms from point of 
spent ethyl alcohol generation to point

40 The States of Pennsylvania, South Carolina, 
Texas, Missouri, New York, California, Oklahoma, 
Oregon and Indiana regulate various aspects of 
spent battery recycling. See Comments of General 
Battery Corporation to Proposed Effluent 
Limitations and Standards for Nonferrous Metals 
Manufacturing, August 15,1983.

of redistillation. These regulations 
require operating permits for individual 
industrial ethyl alcohol distilleries and 
users. These permits must address 
(among other things) ethyl alcohol 
storage (including storage of spent ethyl 
alcohol), plant security, and 
recordkeeping. See 27 CFR 19.156,
19.159,19.166, and 19.271-19.281 
(requirements for distillers) and 
§§ 211.41-211.50, and 211.91-211.96 
(requirements for users). Tracking from 
the generator to the distiller likewise is 
controlled. Id. §§ 211.217.-211.219. There 
is also incentive to avoid loss of alcohol 
because there is tax liability of $10.50 
per gallon of spent ethyl alcohol, and 
this tax is imposed, and ordinarily not 
remitted, in the event of loss. Id.,
§§ 19.561-19.563. In light of this 
comprehensive cradle-to-grave existing 
regulatory system, further RCRA 
regulation would be redundant.

2. Section 261.6(a)(3)(H): Used 
Batteries Returned to a Battery 
Manufacturer for Regeneration. This 
exemption is identical to the one 
proposed. See 48 FR 14496/2. (In 
response to comment, we also note that 
returning an unused battery for 
regeneration would not involve waste 
managenfent, because the battery would 
be a commercial product being recycled. 
See § 261.33.) In essence, the practice 
involves returning a commercial product 
for regeneration, an activity not 
ordinarily regulated. All comments on 
this issue supported the proposal. (We 
note, in response to a comment that 
used battery cells returned to a 
manufacturer for regeneration also are 
covered by this exemption.)

3. § 261.6(a)(3)(iii): Used Oil 
Exhibiting a Characteristic of 
Hazardous Waste. This temporary 
exemption was discussed in Section II.E. 
above.

4. § 2616.(a)(3)(iv): Scrap Metal. The 
Agency has determined not to regulate 
(for the time being) hazardous scrap 
metal that is being reclaimed. This is an 
interim measure. We are continuing to 
study which types of scrap metal may 
be hazardous.41 We also are continuing 
to study the modes of scrap 
management by collection centers and 
by end reclaimers, and are also studying 
marketing arrangements in the industry. 
Other on-going work deals with the 
impacts (both environmental and 
economic) of possible regulation, the 
feasibility of enforcement if regulation 
should be necessary, and whether

41 Preliminary results of Agency studies indicate 
that most scrap metal is not hazardous, although 
some types exhibit EP toxicity.
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tailored regulations can or should be 
developed for hazardous scrap metal.

The Agency expects to determine 
from this investigation which types of 
scrap metal are hazardous, whether the 
regulation of transportation and storage 
is necessary, and what an appropriate 
regulatory regime might be for those 
types of scrap metal that are hazardous. 
Since we do not yet have answers to 
these questions, we are deferring 
regulation.

We are not deferring regulation of 
non-scrap metal-bearing hazardous 
wastes that are reclaimed. The Agency 
already has made a determination that 
these wastes are hazardous, that 
regulation is necessary to protect human 
health and the environment, and what 
appropriate regulatory standards should 
be. Thus, such metal-bearing wastes as 
spent batteries, spent mercury, and 
spent acids and caustics are subject to 
§ 261.6 (or Part 266) regulatory 
standards under today’s rule.

H. Section 261.6(b) and (c):
Requirements for Generators, 
Transporters, and Storage Facilities

1. The Generally Applicable

Standards. These provisions state that 
persons generating, transporting, or 
storing recyclable materials, who are 
not explicitly addressed in § 261.6(a), 
are subject to all of the applicable 
requirements of Parts 262, 263, 264 and 
265 of the regulations, as well as to 
applicable permit requirements. Thus, 
hazardous wastes that are to be 
reclaimed are covered by these 
provisions. Hazardous wastes that are 
accumulated speculatively also are 
covered.42 As noted, these provisions

42 As we noted in the April 4 preamble, persons 
who overaccumulate wastes are 3 ubjsct to 
regulation as storage facilities when a year elapses 
without sufficient turnover of material. (However, 
as noted in the rule, and in Section II.F.3.b. of Part 2 
of the preamble, materials that are stored in a unit 
covered by § 261.4(c) are not covered by the 
overaccumulation provisions.) These persons have a 
six-month period to come into compliance with 
applicable storage requirements or to ship aQ 
accumulated hazardous wastes to a Subtitle C 
facility. 48 F R 14499/2-3. Persons accumulating 
hazardous wastes speculatively are subject to 
immediate regulation as generators (if they generate 
the wastes) or as storage facilities (if they store 
anoter person’s wastes, if they store their own 
wastes in piles or in impoundments, or if they store 
their own wastes in tanks and containers for longer 
than 90 days or for less than 90 days without 
complying with the provisions of $ 262.34).

will apply to most of the activities. that 
would have been conditionally exempt 
under the proposal, as well as to 
situations (such as reclamation by an 
independent reclaimer selling-reclaimed 
products to the general public) that we 
already proposed to regulate fully.

The following chart compares the 
extent of coverage under the May 19, 
1980 regulations (40 CFR 261.6(b)) with 
today’s final regulation for those 
recyclable materials not regulated under 
the special standards in Part 266— 
namely recyclable materials being 
reclaimed or accumulated speculatively. 
For wastes being reclaimed, the 
principal extension of regulation is to 
spent materials exhibiting a 
characteristic of hazardous waste. 
Sludges that are not listed as hazardous 
wastes, however, are no longer 
regulated when reclaimed. In addition, 
unlisted by-products and spent 
materials are now subject to regulation 
when accumulated speculatively [i.e. 
without sufficient amounts being shown 
to be recycled). Commercial chemical 
products listed in 40 CFR § 261.33 are 
not subject to regulation when recycled 
in any of these ways.
BILLING CODE 8560-50-M
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TABLE 12: Comparison o f  R egu lation  Under May 1 9 , 1980  R eg u latio n s  
and Under Amended $261*6 fo r R ecy clab le  M a te ria ls  Not 
S u b ject to  R eg u lation  Under P a r t  266 Standards

R eclam ation  
May 19 F in a l  Rule

Acumulation W ithout 
S u f f ic ic e n t  Amounts 
Being Recycled  

May 19 F in a l Rule

Accumulation  
W ithout A Known 

R ecyclin g  Market 
May 19 F in a l  Rule

Spent M a te r ia ls  
Listed in
§§261.31 or 2 6 1 .3 2

Spent M a te r ia ls  
Exhibiting a 
C h a r a c t e r is t ic  of  
Hazardous Waste

Sludges L is te d  in 
§§261.31 or 2 6 1 .3 2

Sludges E xh ib itin g  
a C h a r a c t e r i s t i c  
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2. Conforming Amendments to 
§§261.5, 264.1, and265.1. EPA proposed 
that hazardous wastes that are exempt 
from regulation when they are to be 
recycled are not included in the small 
quantity generator calculation. 48 FR at 
14493 n. 38. This proposal was a 
conforming amendment to existing
§ 265.1(c), which already embodies this 
principle. We are promulgating this 
amendment in final form today. Since 
there are fewer conditional exemptions 
than at proposal, however, fewer 
recycled hazardous wastes will be 
excluded from the small quantity 
generator calculation. As at proposal, 
spent lead-acid batteries that are to be 
reclaimed are excluded from the small 
quantity generator calculation because 
they are not subject to regulation in the 
hands of the generator.43

The amendments to §§ 264.1 and 265.1 
also are conforming. They indicate that 
these sections do not apply to activities 
that are conditionally exempt or 
excluded from regulation, or that are 
regulated under a Part 266 standard.
(The Part 266 standard may, of course, 
make réference to a Part 264 or 265 
standard.)

3. Revision o f § 260.10: Definition o f 
“Designated F a c ility In response to 
comment, the Agency also is adopting a 
rule relating to manifesting of hazardous 
wastes to recycling facilities that 
introduce the wastes directly into the 
recycling process without prior storage., 
These recycling facilities are not 
required to obtain storage permits under 
the May 19,1980 rules (§ 261.6(b); see 
also 48 FR at 14498/2 to the same effect), 
nor under the rules adopted today. This 
is because the Agency does not regulate 
the actual process of recycling, but only 
generation, transportation, and storage 
occurring before actual recycling. 45 FR 
33093/1 (May 19,1980). However, 
generators sending hazardous wastes to 
these facilities, and transporters 
carrying these wastes, are required to 
deliver the wastes to “designated 
facilities” and to include the name, 
address, and EPA identification number 
of these facilities on the accompanying 
manifest. A “designated facility” is 
defined as a facility with a Part 264 
permit or operating pursuant to interim 
status (§ 260.10).

These rules consequently are in 
conflict because recycling facilities that 
do not store are not “designated 
facilities” (they do not have permits or 
interim status), and, under a literal 
reading of the present rules, are unable

43 P recio u s m etal w a ste s  a re  to be included w hen  
m aking the sm all quantity  g en e ra to r ca lcu latio n  
b e ca u se  these w a ste s  a re  su bject to regulation in 
the han ds o f the gen erator.

to receive wastes for recycling. This 
obviously was not the Agency’s 
intention. Accordingly, the Agency is 
amending the definition of designated 
facility so that recycling facilities that 
do not store before recycling can receive 
hazardous wastes.

The amendment states that facilities 
regulated under § 261.6(c)(2) of the 
regulations are also to be considered 
designated facilities. Section 261.6(c)(2), 
in turn, states that recycling facilities 
that do not store are required to notify 
the Agency under Section 3010 
(obtaining an identification number in 
the process), and to comply with 
manifest requirements under § § 265.71, 
265.72, and 265.76.

The Agency stresses that this 
amendment is an interim one and is 
designed to solve the immediate conflict 
between different regulations. We are 
not making a final decision that these 
facilities require only minimal 
regulation. In fact, we are considering 
whether these facilities should be 
subject to additional requirements to be 
implemented through individual permits.

We also stress that very-few facilities 
recycle wastes without first storing 
them. In this regard, we note that tanks 
or containers in which some incidental 
settling occurs but which are used 
primarily for storage are subject to 
regulation under the storage facility 
permit standards. ̂ This is in keeping 
with the policy of the current regulation 
that only the actual process of recycling 
is to be left unregulated. Examples of 
recycling processes that occur without 
prior storage are where spent batteries 
are introduced directly to a battery 
shedding machine without prior 
storage, or when spent solvents are 
placed in a distillation unit without prior 
storage.
I. Variances

EPA is adopting several variance 
provisions in the final rule. One of these 
provisions results in increased 
regulation (and so is a variance from 
otherwise applicable standards or 
exemptions), while the others result in a 
determination that materials recycled in 
certain ways are not solid wastes. These 
provisions are described below.

1. Case-by-Case Regulation, a. The 
Substantive Standard. EPA proposed 
that various recycling activities 
conditionally exempt from regulation be

44 F o r  pu rp oses o f  this point, piles an d  
im poundm ents a re  ra re ly  co n sid ered  to be a n  
integral p art o f the hazard o u s w a ste  recy clin g ' 
p ro ce ss  b e c a u se  w a s te s  a re  not secu re  from  loss, 
and b e ca u se  re co v e ry  from  them  (if a n y ) is 
inefficient. Piles an d  im poundm ents a t non-exem pt 
hazard o u s w a ste  recy clin g  facilities consequently  
are  su b ject to regulation .

subject to case-by-case regulation if 
they accumulated, stored, or burned 
hazardous wastes in a manner 
insufficient to protect human health and 
the environment, to be determined 
based on criteria enumerated in the rule. 
Proposed § 261.6(g), 48 FR 14510. W e 
believed this provision necessary in 
order to regulate individual unsafe 
operations, while maintaining an 
otherwise appropriate exemption.

Many comments supported this 
provision, but other commenters 
objected. They complained that the 
Agency was giving with one hand but 
taking back with the other, that the 
provision vested too much discretion in 
the Regional (or authorized State) 
Administrator because decision-making 
standards were too broad, and that this 
type of provision deprived facilities of 
needed certainty. (Many of these same 
commenters argued that the Agency 
should vest Regional Administrators 
with authority to grant individual 
variances, based upon standards far 
broader than in the case-by-case 
regulatory provision.)

The Agency has determined to adopt 
most of the provision as proposed, 
except that we are not promulgating a 
case-by-case provision for boilers and 
industrial furnaces burning hazardous 
waste for energy recovery. We note that 
the provision has less significance than 
at proposal, because it applies only to 
wastes utilized for precious metal 
reclamation. Applicability at proposal 
was to other types of conditionally 
exempt operations, which now will be 
fully regulated. We believe this type of 
provision remains needed in spite of its 
reduced applicability, to guard against 
mishandling of precious metal- 
containing waste. Indeed, we know that 
damage incidents have occurred at these 
facilities. The case-by-case regulatory 
provision also allows the Agency to 
control individual facilities without fully 
regulating the entire class.

The Agency also does not accept the 
argument that the regulatory standard is 
too broad. Regional officials must find 
that the wastes are not being contained, 
or that incompatible wastes are being 
stored together. Relevant factors are the 
type and quantity of waste accumulated, 
the mode and length of accumulation, 
and the type of hazard posed by the site. 
The Agency not only believes that these 
standards are sufficiently clear, but 
notes they are modelled on long­
standing provisions in the Agency’s 
National Pollutant Discharge 
Elimination System permit regulations 
providing authority for regional officials 
to require case-by-case regulation of
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facilities holding general permits. (See 
48 FR14494 n.40.)
| We have a number of reasons for not 
promulgating the case-by-case provision 
for boilers and industrial furnaces. Most 
important, the Agency already is well on 
the way to establishing standards for 
these facilities. We will propose to ban 
burning of hazardous wastes in non­
industrial boilers, and shortly will 
propose permitting standards for 
remaining boilers and industrial 
furnaces. These standards should either 
be effective, or be close to being 
effective, by the time an enforcement 
action could be brought, decided, and a 
permit issued under the case-by-case 
provision. Furthermore, the Statement of 
Enforcement Policy (see Section II.D.2.a. 
of Part 2 of the preamble) remains in 
force and serves as a partial safeguard 
against abusive situations until the 
permit standards become effective. In 
light of these considerations, it does not 
seem worth the resources necessary to 
implement the case-by-case provision 
for boilers and industrial furnaces.

One commenter argued that the 
Regional Administrator must show an 
“imminent threat to human health and 
the environment” before case-by-case 
regulation could be invoked. We 
disagree. This standard, similar to that 
in Section 7003 of RCRA, may be more 
stringent than required for issuing a 
RCRA permit (see Section 3004). Since 
the case-by-case provision amounts to a 
determination that an individual facility 
requires a RCRA permit (or must comply 
with Part 262 accumulation standards), 
the suggested standard is inappropriate.

As a matter of organization, we are 
codifying the substantive standards for 
case-by-case regulation in § 260.40.
These standards are thus grouped with 
other provisions that are individual in 
application and effect, such as delistings 
and variances. Procedures for case-by­
case proceedings are found in new 
§ 260.41.

b. Procedures for Case-by-Case 
Determinations. We are adopting the 
procedures that we proposed. Upon 
deciding thai precious metal-containing 
waste at a particular location should be 
regulated, the Regional Admininstrator 
(or authorized state) will issue a notice 
to the person storing the waste stating 
why the waste is considered to be 
improperly contained (for instance, 
because contaminated runoff from a pile 
of the waste is seeping into soil, surface 
water or ground water). If the person is 
accumulating the material on-site for 
less than 90 days and the material is 
being held in tanks or containers, the 
notice will require compliance with the 
provisions of Subparts A, C, D, and E of 
Part 262. (These generators already are

required to comply with subpart B (the 
manifest requirements) of Part 262. See 
§ 266.70(b)(2).) The notice becomes final 
within 30 days, unless the person 
accumulating requests a hearing, in 
which case a public (non-evidentiary 
legislative) hearing will be held. EPA 
will provide notice of the hearing to the 
public, and allow public participation at 
the hearing. The Regional Administrator 
will issue a final order after the hearing 
statjng whether or not compliance with 
Part 262, Subpart A, C, D, and E is 
required. The order becomes effective 30 
days after service of notice of the 
decision unless a later date is specified 
or unless review the Administrator is 
requested. The order may be appealed 
to the Administrator by any person who 
participated in the public hearing. The 
Administrator may then choose to grant 
or deny the appeal. Final Agency action 
occurs when a final order is issued and 
Agency review procedures are 
exhausted. (Cf. § 124.19 where 
analogous procedures are used for 
appeals from RCRA permits.) Judicial 
review, in our view, should be in a Court 
of Appeals since the Agency’s decision 
and implementing procedures are 
analogous to those used in issuing a 
permit. (See RCRA Section 7006(b), 
indicating that review of RCRA permit 
issuance decisions are in a Court of 
Appeals.)

If the person is storing the material for 
longer than 90 days, storing in a pile or 
impoundment, or storing off-site, the 
notice will require him to apply for a 
storage permit within 60 days to six 
months of being notified, the precise 
date for applying to be specified by the 
Region or authorized state.45Permit 
applicants normally have six months to 
submit a Part B permit application. (See 
40 CFR 270.10(e)(4).) We are providing 
the authority to request a shorter time 
period because facilities subject to this 
provision ordinarily will be causing 
actual harm or have the potential to 
cause immediate harm. The person can 
challenge the determination that he is 
storing a hazardous waste through the 
permitting process, either in the public 
hearing, or in comments filed on the 
draft permit, or. on the notice of intent to 
deny the permit. The fact sheet 
accompanying the permit would specify 
the reasons for the Agency’s 
determination. (As noted in the 
proposal, these procedures are identical 
to those in 40 CFR 124.52 (case-by-case 
permitting of facilities otherwise subject

“ E P A  pro p o sed  th at p erso n s subm it perm it 
ap p lication s w ithin 60  d ay s of being notified. W e  
a re  giving the R egion or s ta te  the option of 
specifying up to s ix  m onths to  subm it app lication s  
to  allow  room  for p rocedu ral flexibility.

to general permit standards under the 
Clean Water Act).)

Several commenters urged that a 
separate hearing be afforded before 
requiring the facility to submit a storage 
permit application. We think the 
procedures we have chosen strike a 
proper balance between public and 
private interests. The Agency’s interest 
in having a single proceeding is strong. 
EPA will invoke this provision when a 
facility is storing wastes in a manner 
that is insufficient to protect human 
health and the environment. There may 
be actual (and certainly threatened) 
release of hazardous wastes. It will be 
important, in such situations, that the 
facility manage the wastes in 
compliance with Part 264 standards as 
soon as possible. Substantial delay 
could result in increased harm or 
increased risk of harm. A separate 
initial proceeding (potentially followed 
by judicial review) to determine whether 
the facility should be required to obtain 
a permit could well result in lengthy 
delay, substantially prejudicing the 
public interest.

Furthermore, the facility will be 
engaging in conduct—storage of 
hazardous waste—that by statute 
normally requires a permit. They 
probably will be engaging in conduct 
which is an abuse of the regulatory * 
exemption for precious metal-containing 
wastes. The government’s interest again 
is strong that the abuse cease, and that 
the normally-mandated statutory 
scheme—issuance of a permit—be 
implemented without delay.

Finally, the government has an 
administrative interest in avoiding 
successive proceedings. As we noted in 
adopting § 124.52, “(t)o allow (a 
separate hearing before requiring a 
permit application) would produce long 
delays and a potential for two 
consecutive hearings on closely related 
issues.” 48 FR 32879 (June 7,1979).

A facility’s interest in having a 
separate hearing is its ability to 
challenge the determination that a 
storage permit is required before being 
required to submit a permit application. 
We think the facility’s interest in 
avoiding this cost46 is outweighed by the 
public interests outlined above. 
Moreover, EPA would allow the 
applicant to comment on the 
determination throughout the permitting 
process. We note also that EPA’s 
procedures allow the facility to remain

“ T he estim ated  co s t o f  com pleting a  tank  and  
co n tain er perm it app lication  is ap p ro xim ately  
$10,000  (assum ing 75 drum  ca p a city  o r  5 ,000 gallon  
ca p a city ). Pope-R eid A s so cia te s  Inc., Unit Cost 
Analysis o f Part 264.and Part B Tank and 
Containers Storage Analysis (A pril, 1983).



654 Federal Register /  Vol. 50, No. 3 /  Friday, January 4, 1985 /  Rules and Regulations

operating while it applies for a permit. If 
the procedure in the rule were 
unavailable, the Agency might seek 
more draconian relief against a facility 
under Section 7003 of RCRA, which 
could entail cessation of facility waste 
handling operations.

2. Variances, from Classification o f a 
Solid Waste. EPA did not propose any 
variance provisions, but did solicit 
comments as to whether general or 
specific types of variances were 
justified. See 48 F R 14499-500. Industry 
commenters generally supported the 
idea of variances, but were not specific 
about substantive standards for granting 
or denying them.

EPA continues to think that variances 
for broad classes of recycled wastes are 
unwarranted, because the variances 
would too easily become surrogate 
permits. Thus, we reject the notion of 
granting variances because recycled 
wastes are being stored safely.

We do believe, however, that certain 
discrete variances are warranted, and 
we are adopting these in the rules 
promulgated today. There are three such 
provisions covering situations where 
there can be a question of whether the 
material is a waste. A variance, if 
granted, would state that the material is 
not a waste. We describe below what 
these activities are, and the substantive 
and procedural standards for granting or 
denying a variance. .

a. Materials Accumulated Without 
Sufficient Amounts of Materials Being 
Recycled. As explained earlier (see 
Section H.F.3.f of Part II of the 
preamble), this provision was proposed 
on April 4, although it was not formally 
called a ‘variance’. It states that persons 
who fail to turn over 75 percent of their 
accumulated wastes in a year can 
petition the Regional Administrator (or 
the state in an authorized state) to 
declare that the material is not a waste, 
in spite of the failure to recycle 75 
percent. The provision now appears in 
§ 260.30 (instead of § 261.2 as proposed. 
Standards for granting a variance are 
contained in § 260.31. They are virtually 
the same as those we proposed, except 
that variances could continue to be 
granted beyond a two-year 
accumulation period, and there are no 
conditions precedent on the amount to 
be recycled before applying for a 
variance.

Procedures for granting or denying 
this variance are contained in § 260.33. 
These procedures (identical to those for 
the other variances) are discussed in 
Section 3 below.

b. Materials That Are Reclaimed And 
Then Reused Within The Original 
Primary Process in Which They Were 
Generated. EPA proposed that materials

that are reclaimed and then reused 
within the original production process in 
which they were generated are not solid 
wastes. As explained in Section II.H.2. 
of Part II of the preamble, we have 
decided that the proposal was too broad 
and we have narrowed the provision to 
apply only to materials returned to the 
original primary production process 
without first being reclaiined.

We nevertheless believe that there 
may be some situations where a 
material can be reclaimd before being 
reused within the original primary 
production process and not be a solid 
waste. Although the principle is not 
invariably true, there can be occasions 
when this type of recycling is an adjunct 
to the original primary process, 
constituting a closed loop. See 48 FR 
14488. We thus are allowing for these 
situations by means of a variance.

The standards for granting a variance 
are contained in § 260.31(b). The 
Regional Administrator (or authorized 
state) is to decide whether the 
reclamation operation is an essential 
part of the primary production process. 
The following criteria bear on that 
decision:

• How economically viable the 
production process would be if it were 
to use virgin materials alone. The more 
significant the cost saving, the more the 
situation is like one single production 
process. For example, the Kraft paper 
process cannot be operated 
economically without some recovery 
and recycling of black liquor. (See 
section I. in Part 2 above.)

• The prevalence o f the recycling  
practice on an industry-w ide basis. The 
more wide-spread the practice, the more 
likely it is to be a production process.

• The extent to which handling o f the 
material before it is reclaimed is 
designed to minimize loss o f material. 
Materials utilized in production 
processes should be stored in a way that 
minimizes loss.47 Thus, the more 
precautions that are taken to store a 
material before reclaiming it, the more 
the situation is like a production 
process. Situations where materials are 
stored before reclamation in open 
unlined piles, unlined impoundments, or 
leaking tanks and drums, consequently 
are less likely to be granted this 
variance.

• The time periods between 
generation of the material and its 
reclamation, and between reclamation

47 S ee , for exam p le, the m any co m m en ts to this 
effect from  industry co m m en ters in the reco rd  to  
this rulem aking. See a lso  co m m en ts from  various  
industry co m m en ters supporting the A g en cy ’s rule—  
found in § 261.3(a)(2)(iv)(D )— to exem p t de minimis 
lo sse s  o f  8 261.33  co m m ercial ch em icals to  p ro ce ss  
w a ste w a te r  from  the m ixture rule presum ption.

and reuse in the original process. The 
longer the elapsed time between each of 
these steps, the less likely the operation 
is to be viewed as a single process. 
(Operations that are cyclical, or require 
long accumulation time to be viable, 
could still be eligible, however.)

• The location o f the reclamation 
operation in relation to the production 
process. We are expanding this criterion 
beyond the proposal, where we limited 
the provision to reclamation operations 
conducted at the same plant site. We 
are not including this as a condition 
precedent to granting of this variance, in 
response to comments that closed-loop 
recycling situations can extend beyond 
a plant boundary. However, the more 
physically close the reclamation 
operation is to the production process, 
the more likely the situation is to be 
viewed as closed-loop recycling.

• Whether the reclaimed material is 
used for its original purpose when it is 
returned to the original primary 
production process, and whether it is 
returned in substantially its original 
form. Operations are most like a closed- 
loop operation when the reclaimed 
material is returned to the original 
production process in substantially its 
original form for its original purpose.

• Other factors, as relevent.
The Regional Administrator can rely 

on any or all of these criteria, and can 
weigh them as he deems appropriate. 
We also note that there are a number of 
conditions an applicant must meet 
before he is eligible for this variance. 
First, the material must be returned as 
feedstock to the “original primary 
production process”. “Original primary 
production process” has the same 
meaning as in § 261.2(e)(iii), and is 
discussed in Section II.H.2. of Part II of 
the preamble. (In response to comment, 
we note that if a plant were to generate 
the same secondary material from 
different processes, commingle the 
secondary material and reclaim it, and 
return the reclaimed materials for reuse 
in the original processes, the operation 
could be eligible for this variance dven 
though the reclaimed materials have 
become commingled. The commingling 
does not so alter the nature of the 
transaction as to vitiate the underlying 
policy of this closed-loop variance.) The 
material that is returned also must be 
“reused” when returned tp the original 
process. We mean by this that the 
material must contribute directly to the 
production process as an ingredient, 
reactant, or an alternative feedstock. 
Secondary, materials returned to a 
smelting furnace are an example. 
Solvents reclaimed and utilized for 
degreasing are not, because the
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reclaimed solvents are not contributing 
to the production process.48 Finally, the 
reclamation and reuse must both be 
¡conducted by the same "person”, 
although not necessarily at a single 
plant site. (“Person” is defined in 
§ 260.10 and in RCRA as including 
among others, single corporations and 
other legal entities.)

c. Materials That Have Been 
Reclaimed But Must Be Reclaimed 

[ Further Before Recovery Is Completed.
! The final variance from being a solid 
waste is for materials that have been 
reclaimed but must be reclaimed further 
before recovery is completed. We 
indicated in the proposal that 
reclamation processes are not 
completed until the end-product of the 
process is recovered, giving as an 
example, recovery of lead from spent 
batteries, which can require two 
operations—cracking and smelting—to 
be complete. 48 F R 14499 n.57. The 
material being reclaimed thus remains a 
waste until reclamation is finished.

We think this principle is generally 
sound, but that there may be some 

I exceptions where the initial reclamation 
step is so substantial that the resulting 
material is more commodity-like than 
waste-like even though no end-product 
has been recovered. Possible examples 
are processes producing fluxes similar in 
composition to virgin ore concentrates. 
We consequently are allowing the 
Regional Administrator to grant a 
variance for materials that have been 
reclaimed, not completely recovered, but 
after initial reclamation are commodity­
like in spite of having to be reclaimed 
further.

The criteria for making'this decision 
are: ' .

• The degree of processing that the 
material has undergone and the degree 
of further processing required. The more 
substantial the initial processing, the 
more likely the resulting material is to 
be commodity-like. Conversely, the * 
more substantial the processing that is 
yet to occur, the less likely the initially- 
reclaim ed material is to be commodity­
like. For example, a spent solvent sent 
to an  initial reclaimer who settles out 
debris and then sends the solvent to be 
distilled would not be eligible for this 
variance.

• The value of the material after it 
has been reclaimed. Obviously, the 
more valuable a material is after initial 
processing, the more likely it is to be 
commodity-like.

• The degree to which the initially- 
reclaimed material is like an analogous

4*The secon d  e xam p le  on p. 1 4 4 8 8 /2  of the 
proposal co n tain ed  an  erro neo us im plication in this 
regard.

raw material. If the initially-reclaimed 
material can substitute for a virgin 
material, for instance as feedstock to a 
primary process, it is more likely to be 
commodity-like.

• The extent to which an end market 
for the reclaimed material is 
guaranteed. If the applicant can show 
that there is an existing and guaranteed 
end market for the initially-reclaimed 
material (for instance, value, traditional 
usage or contractual arrangements), the 
material is more likely to be commodity­
like.

• The extent to which the reclaimed 
material is handled to minimize loss.
The more carefully a material is 
handled, the more it is commodity-like..

• Other relevant factors.
The Regional Administrator (or an 

authorized state) may weigh these 
factors as she sees fit, and may rely on 
any or all of them to reach a decision. In 
addition, the variance applies only to 
wastes after they have been initially 
reclaimed. Applicable regulatory 
requirements for the waste before initial 
reclamation are unaffected. The initial 
reclaimer will thus be a RCRA storage 
facility, and have to obtain a permit to 
store die wastes before reclaiming them. 
If a variance should be granted, 
however, the recovered material is not a 
waste and the subsequent reclaimer is 
not a RCRA facility.

3. Variance to be Classified as a 
Boiler. As discussed in I.B. of Part 2 of 
the preamble above, EPA also is 
adopting a variance provision to allow 
the Regional Administrator to classify 
certain enclosed flame combustion 
devices as boilers even though they do 
not otherwise meet the definition of 
boiler contained in § 260.10. See
§ 266.32. The Regional Administrator is 
to consider how nearly the unit meets 
the definition of boiler, considering:

• The extent to which the unit has 
provisions for recovering and exporting 
energy in the form of steam, heated 
fluids, or heated gases;

• The extent to which the combustion 
chamber and energy recovery equipment 
are of integral design;

• The efficiency of energy recovery, 
calculated in terms of the recovered 
energy compared with the thermal value 
of the fuel;

• The extent to which exported
energy is utilized; ,

• The extent to which the device is in 
common and customary use as a 
“boiler" functioning primarily to 
produce steam, heated fluids, or heated 
gases; and

• Other factors, as appropriate.
4. Procedures for Variances. We are 

promulgating a new § 260.33 which 
contains procedures for granting or ,

denying the four types of variances just 
described. In essence, an applicant must 
submit a written application to the 
appropriate EPA Regional Office (or 
authorized state). If a recycling 
transaction is conducted in more than 
one Region or state (i.e. the generator is 
in one region and the recycler is in . 
another), the application should be 
submitted to the region or state in which 
the recycling activity occurs. The 
application should address the standard 
and criteria applicable to the particular 
variance, and state generally why grant 
of a variance is justified. The Regional 
Administrator will consider the 
application and will issue a written draft 
notice tentatively granting or denying 
the variance, and giving reasons for this 
action. (In mahy cases, an inspection 
probably is necessary to rule on an 
application.) Notification of this 
tentative decision will be provided by 
newspaper advertisement and radio 
broadcast in the area where the 
recycling facility is located. The 
Regional Administrator will accept 
comment on the tentative decision for 30 
days, and may also hold a public 
hearing upon request or at his 
discretion. Any hearings will be 
nonadjudicatory. The Regional 
Administrator will issue a final decision 
after receipt of comments and after the 
hearing (if any), and this decision may 
not be appealed to the Administrator.
*  5. Should EPA Adopt a Variance for 
Batch Tolling Agreements. EPA 
proposed that hazardous wastes 
reclaimed pursuant to batch tolling 
agreements would be conditionally 
exempt from regulation. A batch tolling 
agreement is a contract between 
generator and reclaimer whereby a 
generator retains ownership of the 
waste, sends the waste to a reclaimer, 
and receives back the reclaimed portion. 
The proposal further specified that: (1) 
The generator had to send the wastes to 
a reclaimer within 180-days of 
generation, (2) the wastes had to be 
reclaimed and returned within 90 days 
of receipt by the reclaimer, and (3) the 
reclaimer could not commingle wastes 
being reclaimed under a batch tolling 
agreement with wastes of another 
generator. In addition, the reclaimer had 
to be paid according to the amount of 
reclaimed material returned to the 
generator, and paid more as the amount 
of material returned increased {i.e. the 
reclaimer would not be paid a flat fee 
regardless of the amount of reclaimed 
material returned).

As discussed above, EPA is not 
finalizing most of the proposed 
conditional exemptions because the risk 
of damage from spills and leaks
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indicates that regulation is necessary to 
protect human health and the 
environment. We are soliciting further 
comment, however, as to whether 
reclaimers who reclaim pursuant to 
batch tolling agreements should be 
eligible for a conditional variance. (The 
conditions would be that records be 
kept to document existence of the type 
of batch tolling contracts described 
above.)

The aspect of the batch tolling 
contract that might create sufficient 
incentive to avoid loss is that the 
reclaimer be paid more as the amount of 
material returned to the generator 
increases. EPA can see that under 
certain circumstances a reclaimer would 
no longer be able to make a profit (or 
even recover fully allocated costs) if too 
much waste is lost before reclamation. 
However, the point at which this occurs 
will vary for each reclaimer, and 
potentially for each transaction. EPA is 
seeking comment as to the type of 
showing necessary to demonstrate that 
the batch tolling contract would become 
unprofitable unless spills and leaks are 
avoided. Commenters should address 
the type of economic data that would be 
presented, and also should address how 
this information could be presented in a 
form amenable to administrative 
resolution. The administrative 
proceeding the Agency has in mind is am 
individual variance proceeding where 
the reclaimer has the burden of showing 
that the contract creates sufficient 
incentives against loss to obviate the 
need for a storage permit 

The Agency also would like 
commenters to address whether any 
reclaimers would apply for this type of 
variance. The Agency’s information is 
that few reclaimers operate exclusively 
in the batch tolling mode (see 48 FR 
14495, and n.47), so these reclaimers are 
likely to require a permit in any event. It 
is not worth the resources to create an 
elaborate administrative mechanism if it 
lacks practical significance.

We note finally that any variance for 
batch tolling would apply only to the 
reclaimer, not to the waste generator.
The tolling contract’s provision that 
payment increase as the amount of 
material returned increases does not 
create any additional incentives against 
loss for the generator. Commenters 
therefore should also address whether a 
variance mechanism applying only to 
reclaimers would have practical 
significance.

Part IV: Economic, Environmental, and 
Regulatory Impacts
/. State Authority
A. Applicability in Authorized States

Under Section 3006 of RCRA, EPA 
may authorize qualified States to 
administer and enforce their State 
hazardous waste management programs 
in lieu of EPA operating the Federal ■* 
program in those States. (See 40 CFR 
Part 271 for the standards and 
requirements for authorization.) 
Authorization, either interim or final, 
may be granted to State programs that 
regulate the identification, generation, 
and transportation of hazardous wastes 
and the operation of facilities that 
manage hazardous waste.

Today’s announcement promulgates 
standards for certain hazardous wastes 
under the Federal hazardous waste 
management program. With some 
exceptions not relevant here, upon 
authorization of the State program, EPA 
suspends operation within the State of 
those parts of the Federal program for 
which the State is authorized. Therefore, 
today’s promulgation would be 
applicable only m those States which 
have not been granted authorization.

It should be noted that 40 CFR 271.9 
requires States to control all hazardous 
wastes controlled under 40 CFR Part 261 
in order for their program to be 
considered equivalent to the Federal 
program for purposes of Section 3006. 
EPA is indicating in this regulation that 
certain types of recycled hazardous 
secondary materials are not RCRA solid 
or hazardous wastes (or, in the case of 
materials subject to variance provisions, 
need not be wastes). States may choose 
to regulate these materials as wastes 
pursuant to State law; Section 3009 of 
RCRA allows states to impose stricter 
requirements than those ih the Federal 
program Such states are considered 
equivalent for purposes of State 
authorization. See § 271.l(i).

B. Effect on State Authorization
The rules promulgated under this 

rulemaking will not apply in authorized 
states until the state either (1) receives 
final authorization on the basis of 
providing controls for hazardous wastes 
that are equivalent to or more stringent 
than EPA’s or (2) after final 
authorization, revises its program to 
include controls for hazardous wastes 
that are equivalent to, or more stringent 
than EPA’s. The procedures and 
schedule for state adoption of these 
regulations is described in 40 CFR 
271.21. See 49 FR 21678 (May 22,1984).

Applying § 271.21(e)(2), states that 
have final authorization must revise

/  Rules and Regulations

their programs within a year of 
promulgation of EPA’s regulations if 
only regulatory changes are necessary, 
and within two years of promulgation if 
statutory changes are necessary. These 
deadlines can be extended in 
exceptional cases. See 40 CFR 
271.21(e)(3).

States that submit official applications 
for final authorization less than 12 
months after promulgation of these 
regulations may be approved without 
including standards equivalent to those 
promulgated. However, once authorized, 
a state must revise its program to 
include standards equivalent to or more 
stringent than EPA’s within the time 
period discussed above.

Interim authorization for these 
requirements under the Hazardous and 
Solid Waste amendments of 1984 is not 
allowed. Today’s rule is not a 
requirement deriving from the 1984 
amendments; thus, under section 
3006(g), interim authorization is not 
available as a substitute for adopting 
equivalent regulations.
II. Regulatory Impact

Under Executive Order 12291, EPA 
must judge whether a regulation is 
“major” and thus requires a Regulatory 
Impact Analysis. Based on our analysis, 
we have determined that this rule is not 
a major rule because it will not: (1) Have 
an affect on the economy of $100 million 
or more, (2) significantly increase costs 
or prices to industry, or (3) diminish the 
ability of U.S.-based enterprises to 
compete in domestic or export markets.

This assessment is based on a study 
prepared for EPA which evaluated the 
cost impact on the regulated community 
for the change to the definition of solid 
waste and accompanying management 
standards. 11118 study 49 describes the 
changes in regulatory requirements, the 
populations affected by die change, and 
then summarizes the resulting changes 
in costs.

The report first identifies those 
secondary materials and recycling 
activities which would be subject to 
different regulatory requirements, 
comparing the existing regulations with 
those promulgated today. This analysis 
indicated the following;

• Use constituting disposal.—Non- 
listed spent materials and non-listed by­
products would be subject tq increased 
requirements for generators, 
transporters, and storers; all secondary

49 See report entitled, “Cost and Impact Analysis 
for Final Rule: Change in the Definition of Solid 
Waste and Accompanying Management Standards 
for Wastes Which Are Recycled,” Industrial 
Economics, Inc., December, 1984.



Federal Register / Vol. 50, No. 3 / Friday, January 4, 1985 / Rules and Regulations 657

materials (including § 261.33 commercial 
chemical products) would also be 
subject to increased requirements for 
the actual recycling activity.50

• Use/reuse ¿K—All listed wastes and 
non-listed sludges would be subject to 
decreased requirements for generators, 
transporters, and storers.

• Reclamation.—Non-listed spent 
materials would be subject to increased 
requirements for generators, 
transporters, and storers; non-listed 
sludges would be subject to decreased 
requirements for generators, 
transporters, and storers; all listed 
wastes and non-listed sludges that are 
sent for precious metal reclamation 
would also be subject to decreased 
requirements for generators, 
transporters, and storers.

The report then identified those 
industrial categories which are involved 
in recycling'that will be affected by this 
rulemaking. The primary source for this 
information was the National Survey of 
Hazardous Waste Generators and 
Treatment, Storage, and Disposal 
Facilities. This survey included 
questions on the various recycling 
activities. Results were reviewed to 
determine where affected activities 
were occuring. In some cases, the actual 
survey responses were reviewed to 
determine the accuracy of these results. 
Two other sources were also used to 
collect this information. One was the 
JRB report on affected populations that 
accompanied the proposal to the 
definition of solid waste 52 while the 
other source was provided by an 
industry trade group who reported on 
the recycling activities of their members.

Based on this information, we 
determined that:

• Approximately 128 establishments 
would have their requirements under the 
hazardous waste management 
regulations reduced;

• Approximately 87 establishments 
that use or reuse secondary materials or 
reclaim certain secondary materials 
otherwise considered hazardous wastes 
would be completely excluded from 
regulation;

50 The Agency is deffering regulation on use 
constituting disposal activities for commercial 
products that contain hazardous wastes. Therefore, 
requirements for the use constituting disposal 
activity applies only fgr wastes applied directly to 
the land (;.e.,use “as-is”) or applied after mixing 
that allows its components to be separated by 
physical means.

51 Secondary materials that are used to produce 
waste-derived products that are applied to the land 
or that are used to produce a fuel are not included 
under this provision.

52 See report entitled “Impact on the Regulated 
Community of Possible Changes in the Definition of 
Solid Waste: Use, Reuse, Recycling, Reclamation,’' 
|RB Associates, February, 1983.

• Approximately 2,171 establishments 
would have their requirements under the 
hazardous waste management 
regulations increased;

• Approximately 380 establishments 
that recycle hazardous wastes would be 
newly subject to regulation-.

These findings show that a significant 
number of persons will have increased 
regulatory requirements under the final 
rule. However,- most of these persons 
already are subject to regulation under 
the hazardous waste management 
regulations; in addition, most of these 
persons will be regulated as generators 
rather than as storers of hazardous 
waste. Therefore, the increased impact 
is relatively modest. The regulatory 
impact on persons using or reusing listed 
hazardous wastes and sludges or who 
reclaim certain secondary materials— 
namely, non-listed sludgea and listed 
hazardous wastes and hazardous 
sludges that are sent for precious metal 
reclamation—would be reduced. These 
presently regulated activities would not 
be regulated at all or regulated 
minimally under the final rule.

The report then analyzes what these 
changes will actually cost the regulated 
community. The study applies the 
appropriate unit cost populations to 
arrive at a net cost. (These costs were 
adjusted to reflect only the volume- 
dependent variable costs and not the 
incremental fixed costs already incurred 
by the affected establishments.)

The results of the study demonstrate 
that the final rule will decrease 
compliance costs by an estimated $1.8 
million (costs shown are annualized 
after-tax costs).53 This figure represents 
the sum of increases and decreases in 
annualized costs for all affected 
establishments, including:

• An estimated decrease in costs of 
$8.5 million for establishments with 
reduced regulatory requirements or for 
establishments that are released from 
the hazardous waste management 
regulations entirely; and

• An estimated increase in costs of 
$6.7 million for newly regulated 
establishments or for those facing 
increased regulatory requirements.

Our analysis further suggests that for 
industries facing increased regulatory 
requirements under the final rule, there 
would be no significant cost increases or 
other adverse affects on competition, 
employment, or investment.

“ The proposal to the definition of solid waste 
reported a reduced compliance cost of 
approximately $24 million. This estimate, however, 
was based on different population estimates as well 
as different unit cost estimates. Therefore, this cost 
is not directly comparable with the compliance cost 
derived for the rule promulgated today.

Finally, it should be noted that many 
of the assumptions made in the report 
were conservative. Thus, we believe 
that our estimates understate the 
decreased regulatory impact for the final 
rule. Moreover, a number of provisions 
that would have reduced requirements 
could not be completely quanitified [i.e., 
reclamation of non-listed sludges), even 
though we know the costs will be 
reduced. Therefore, because this final 
rule is not a major regulation, no 
Regulatory Impact Analysis is being 
conducted.

This final rule was submitted to the 
Office of Management and Budget 
(OMB) for review, as required by 
Executive Order 12291.

III. Regulatory Flexibility Act
Under the Regulatory Flexibility Act, 5 

U.S.C. 601 et seq., whenever an agency 
is required to publish a general notice of 
rulemaking for any proposed or final 
rule, it must prepare and make available 
for public comment a regulatory 
flexibility analysis that describes the 
rules impact on small (i.e., small 
businesses, small organizations, and 
small governmental jurisdications). This 
analysis is unnecessary, however, if the 
Agency’s Administrator certifies that the 
rule will not have a significant economic 
impact on a substantial number of small 
entities.

EPA and its contractor performed an 
analysis to determine whether the final 
rule to the definition of solid waste and 
the accompanying management 
standards will impose significant costs 
on small entities. The resulting report 
(see footnote 50) indicates that in none 
of the industry categories would this 
rule have a significant economic impact 
on small entities (as this is defined 
under the criteria that this final rule will 
not have a significant economic impact 
on a substantial number of small entities 
and therefore, does not require a 
regulatory flexibility analysis.

IV. Paperwork Reduction Act
There are no information collection 

requirements directly associated with 
this rule. However, this rule indirectly 
affects other information collection 
requirements that have been approved 
by the Office of Management and 
Budget (OMB) under the provisions of 
the Paperwork Reduction Act of 1980. 44 
U.S.C. 3501 et seq. These affected 
requirements have been assigned the 
following OMB control numbers 2050- 
0028, 2000-0061, 2000-0404, 2050-0012, 
2050-0008, 2050-0011, 2050-0013, 2050- 
0009, 2000-0445, and 2050-0024. The 
appropriate changes to these
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requirements are now being submitted 
to OMB for approval.

Lists of Subjects

40 CFR Part 260

Administrative practice and 
procedine, Hazardous materials, Waste 
treatment and disposal.

40 CFR Part 261
Hazardous materials, Waste 

treatment and disposal, Recycling.

40 CFR Part 264
Hazardous materials, Packaging and 

containers, Reporting requirements, 
Security measures, Surety bonds, Waste 
treatment and disposal.

40 CFR Part 265
Hazardous materials, Packaging and 

containers, Reporting requirements, 
Security measures, Surety bonds, W aste 
treatment and disposal, Water supply.
40 CFR Part 266 

Hazardous materials.
Dated: December 20,1984.

Alvin L. Aim,
Acting Administrator.

Appendix A.— S ummary  of Damage Incidents Resulting  From  Recycling  of Hazardo us  Wa st es

Types of recycling operation, wastes present, damages caused, or hazards posed

,'& ioS S ?oisr's!'S .r“' sp*n'
2 31 °4ii Fac,|,,y (|ocate<*in Miami) is a solvent and paint thinner reclamation operation. St also obtained drums of other 

mi-cellaneous wastes containing phenols, metals and other organic compounds. Nearly 3,000 of these drums have accumulated
S u h ^n raT L C! ^ en Ŝt,bem^ r8? C!ed- 10 addmon- m  bottoms from the reclamation operation were dispo^oU^properlySubstantial contamination off a dnnking water squiffer has resulted. * ^ *

3 B*ttery.HSaiva9e f* Jackson County, Horida) recovered lead from spent batteries. Damage to surface and around water was
b a S s ^ s t S S ^ t ^ 5 T e c o ev e ^ m batteries- teachin9 ,rom «*«■* c a s i r ^ T o  a lesser degree* f*m,runoff from

4' ?nd'ana) '* a" j r active waste recycling and incineration facility which overaccumulated inventory
^  ?  ?  operauon; leaving over 60,000 drums of one-half million gallons of bulk waste. Wastes are toxic imitable and 

c ^  ° Ground and surface water contamination resulted, and there also is danger of lire or explosion 9
cawpai i> (focated ln New Jersey) operated an oil recycling plant which purchased waste oil for reclamation, 

t o a d s '  was stored m unlined settling lagoons. Filter clay from the settling operation was also used
^  ate * f6 abandon®d' teavi"g a» waste material in place in the unlined lagoons. Contamination of an 

re^lamation^rc^ess^h10 SUPP V * 8USpected (Some <**"»9® at the «te also resulted from disposal of waste from the

6' t h e s e ^ s T e ^ a ^ ^ l ^ t h ^ i ^ r f  «  reclamation of spent solvents and other organic chemicals. It also blended
tnMe wastes and sold the mixture as a fuel. The facility overaccumulated huge amounts of these materials and also mishandled 

tha* were Processed. Materials present include phenol, naphthalene, polyvinyl chloride distillation waste paint sludges^ink 
pent0Xl̂ e’ cyanide> methylraercaptan, silicate resins, freon, acetaldehyde, benzyl chtoride c u in e s  a ^ t o s  

ejpchlorahydrin, arsenic, toluene diioscyanate, pentachloronitrobenzene. phthaiate esters, and plastic and rubber irr^ustry resins’ 
aff  eS,lT a,ed at $3’5 rrtHion- The company presently is in receivership. Hazards posed by this site include human 

n ^ ' m̂ T m,nat,0nhf < water’ fish *“*■ oot'ceabie odors, actual fir£ expiosionT^lte a ^ r u n o f f ^  s ^ r
problems, erosion problems, inadequate security, and presence of incompatible wastes ’
r l c ^ c l ^ T ? ^  Sit? (located in Bridgeport. New Jersey) stored waste oH in an untined lagoon prior to
S o w  a n d S h f m  "*h h0"“ " 6’ ^  ch,oride- metbytene chloride, trichJorethylene and toluene.

crSmtfated9 a3°°n 1188 1566,1 dootJfnented; groundwater used as a human drinking water source from nearby

8'v?ahsr s ^ w e f aino t h ™ n f ? d ^  Kf3rytend) er}9a9?d in ,he reclamation of precious metals primarily from various electroplating 
wastes, as well as other spent chemical reprocessing. Most materials were taken pursuant to tolling agreements Waste materials
rums ^ r r e c  í m í T a s ^ eSm a^ Z  i le,al;bearin9 wastaa- fadfity later was abandoned, leaving over 1,500
S o n  clean up y 0r isak,ng- ° ver $350-000 state and municipal funds has been expended to

9- f,hemi6f fs and Minerals Reclamation Company (located in Cleveland) acted as a waste broker receivino flammable oraanics 

closed after the fire, accumul8tk5" ’<* these matei1a!s- Tha * * *

^ S r e ^ r ^ n a d s ^ T h e ^ ^  £ *  R Supp' at 140> “  o u t T r ^ ^ . ^ S ’f ^
n r a ü L ^ ^ i  d 9 h d  The company continued to operate for a number of years after the fire without any chanoe in
S S S S  acti?nm'nati0n have 0CCUrTSd- A * * * * *  iniunotion ord6ri69 ctea™ P  -a s  eventually entered in the 

11; Solvent Recovery Service (located in Connecticut) obtained a variety of chlorinated solvents for reclamation These solvents were 

S d S J *  ® P0“ d "  * »  » •  » »  » « M  « «  It »

n s r s soveraccumulated. Some of this material was effiraateiy dumped or burned improperly. Many drums still remain Ground and surface 
water have been contaminated by metals and organic contaminants. surfaGe

^  Rldp '  f * * 1833* tM am d  sulfate and other wastes from generators and used them as an ingredient in 
fertilizer production. These materials, along with other process ingredients, are stored in large «posed cites An e r S ú s  fire 

iJ° Th 'rrt d thf. prf6f  oi wastes ¡anted; runoff from water used to fight the fire contaminated soil and surf ace-waters.
1 ̂ materiaicUth Car0fina Rf cycfinfl and Disposal Company was a waste broker accepting volatile organic wastes and waste oils. These 

materials were accumulated improperly prior to reclamation or disposal. Among the compounds present are solvents waste oils 
^Cor«'.rehydvi meUif acetate' cyan** acid, ethylene cbtorohydrin, acetone cyanohydrin, frichioroethytene mixed acids sulfuric acid’

M  fire hazard and sclual fires, and sreunjwatj

1 a* ss a r*a  s s i r s t r , !
facilities were unsecure and leaked heavy metals and chlorinated solvents. The facility also bums waste oil spent solvents and 
solvent distillation bottoms as fuete, creating air pollution problems. A local Air Pollutiori acton íóafnsl
the company to require monitoring of incoming wastes and of boiler flue gas emissions. 9

r ,,n̂ 0On,.aminated ^ ste 0,i was stored Pri0f to recycling or road application. No market developed and the facility operator was 
unable to dispose of the contaminated oil. Over 24,000 gallons are accumulated, and the State p^a bly ^ h i v e  to

M. The Laskin Greenhouse and Waste Oil Co. (located in Jefferson, Ohio) accepted waste oil and spent solvents for storaoe orior to
°<^ >nL 8̂ UmU,a‘ed wjthout be,n9 recycled, resisting in a substantial hazard. Theaters  in 

» b“ ^  T*®^'"capable of destroying the contained contaminants (including PCB's) resulting in air pollution 
i T?.r0X ma*e Y mî  l0n bas alceady )̂ean expended; additional funds are to be allocated. p

(i<f aí9di^  engaged in petroleum reclamation from waste oil, and afeo reclaimed metal hydroxide stodges spent 
acids and caustics, and miscellaneous sludges. These materials Overaccumulated in pits, lagoons, and tanks P C B 'srt^o l^a nd 
PAH s are found in the waste oiL Chromium, cadmium, and lead are also present, as are benzene toluene and trichlwoethvlene 
Leaching and drainage to surface waters has caused extensive damage. Over $300,000 has been spent on clean-up to date V

Source of information

Superfund Interim Priority Sita. 

Superfund Interim Priority Site.

Superfund Interim Priority Site.

Seymour Recycling Corp. (N.D. ind.) (RCRA §7003 
action); Superfund Interim Priority Site.

Superfund Interim Priority Site (known as Burnt Fly 
Bog).

U .S . v. Chem -O yne, Inc. (§7003 and Superfund 
action); Superfund Interim Priority Site; Hazardous 
Waste Report, December 14. 1881, p. 15.

Superfund Interim Priority Site; U .S . v. Bridgeport 
R ental an d  CXI Sendees (§ 7003 actions).

Superfund Interior Priority Site; Hazardous Waste 
Report, January 25, 1982, p. 4.

U .S . v. Chem icals an d  Minerals- Reclam ation  § 7003 
action); Superfund Interim Priority Site.

U .S . M idwest Solvent R ecovery Inc. (§ 7003 action).

U .S . v. Solvent R ecovery Service o f 'ie w  England 
(§ 7003 action).

Superfund Interior Priority Site.

Superfund Interim Priority Site.

U .S . v. South Carolina R ecycling an d  Disposal Compa­
n y  (Bluff Roads); (§ 7003 action); Superfund Interim 
Priority Site.

Dam ages an d Threats From  Hazardous Material Sites, 
E PA/430/9-80/004, p. 251; followup phone conver­
sations with representatives of Ecology and Environ­
ment (EPA Superfund contractors); Superfund Inter­
im Priority Site.

Dam ages and Threats From  Hazardous Material Sites, 
p.103.

U .S  Laskin Greenhouse an d W aste Ok Co. (§ 70 03  
action); Hazardous Waste Report January 25, 1982, 
pp. 5-6, Superfund Interim Priority Site.

U .S . v. A & F  M aterials Co. (§ 7003 action) Superfund 
Interim Priority Site.
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Appendix A.—S ummary o f  Damage Incidents R esulting F rom Recycling of Hazardous Wa s t e s—Continued

Types of («cycling operation, wastes present damages caused, or hazards posed Source of information

19. This scrap metal reclaimer stored materials destined for reclamation in leaking drums. Some ongoing disposal occurred as weH. 
Paint sludge, 466 resin flux, and miscellaneous oily materials were on hand, contaminating soil and possibly ground and surface 
water. ••

20: The site (located in Tennessee) engaged in waste salvage and disposal operations involving improperly drummed and buried 
materials; most constituents that leaked or spilled appear to be chlorinated solvents, 1,2-Dichloropropane has also been found.

21. The Dewey-Loeffel, landfill (located in Nassau County, New York) was used in an oil reclamation and storage operation. PCS 
contaminated oil was stored at the site. Ground and surface water in the vicinity have been found to be contaminated with PCB.

22. (* * * ) is a solvent and ohemrcdl recovery and waste recycling operation, it also separates out and resells acids, caustics, and 
poisons. Some on-going disposal occurs as well. Chemicals which have been present at the site include acetone, ether, benzene, 
ketones, acetaldehyde, aniline, methanol, chlorinated solvents, cyanides, MCI, Ha SO, formic acid, PCBs, beryllium, penthaohlonv 
phenol and caustics. The government’s complaint alleges that damages and hazards include overaccumulation, improper storage 
(including unsafe storage in underground bulk storage tanks), mislabetiing, fir« hazard, soil contamination and possible water 
contamination. A preliminary injunction has been entered ordering the facility to comply with certain of the interim status standards 
lor storage.

U.S. V. Acme Refining Co. ($ 7003 action).

U.S. v. Automated Industrial Disposal and Salvage Co. 
(§ 7003 action).

Damages and Threats from Hazardous Material Sites, 
p. .193.

U.S. v. West (5 7003 action).

23. Improper storage of spent solvents by this Ohio solvent recovery operation led to contamination of ground and surface water and 
air. PCBs, tetrachloroethene, toluene, MEK. and xylene are among the toxicants involved.

24. This Indiana scrap metal recovery operation accepted steel drums containing flammable toxic materials. These drums were stored 
and handled improperly. Substances present include cyanide, asbestos, and paint residues.

25. This Indiana facility engages in solvent reclamation. Disposal of incoming materials and still bottoms also occurred. A large fire was 
caused by overaccumulation and storage. Compounds present include arsenic, chromtom, cadmium, lead, mercury, nickel, selenium, 
antimony, cyanides, dhnethylphenois, phthalate esters, naphthalene, and solvents.

U.S. y. Chemical Recovery Systems (§ 7003 action).

U.S. v. Ken Industries (§ 7003 action).

U.S. v. Ftsher-Galo Chemicals and Sotvent Corp. 
(9 7003 action).

26. Doxin-contammated waste oil was sprayed in horse show arenas, in Missouri, .leading to poisoning of exposed individuals and 
livestock. EPA Damage Incident Fites.

27. Radioactive mining wastes are used as foundation fiB for residential dwellings throughout Denver________ _______________________

28. Radioactive mining wastes are used as foundation fig tor residential dwellings in Montana____________________,________ _______
29. Radioactive phosphate mining wastes are used as foundation fill for residential dwellings in Florida...____ ..„____ ___

30. Air pollution from solvent reclamation operations.... ............... ....................................... ... ........___________________

31. The American Ecological Recycle Research Corporation (located in Jefferson, Colorado) stores and reclaims solvents, waste oil, 
and other chemical wastes. Many of these materials are incompatible, including oxidizers and solvents, and cyanides and acids. 
These materials were stored together haphazardly, often in leaking drums. A large fire gutted portions of the factiity, releasing toxic 
fumes and causing cyanide poisoning of firefighters. A continuing fire hazard and soil and water contamination threat remains.

32. Air, ground water, and surface water contamination resulted from solvent recovery operations in Maryland (including volatilization of 
solvents from distillation units).

33. Drinking water was contaminated because of improper stor age of organic solvents at a reclamation (y ^ iy _________________ ______
34. The Schuylkill Metals Company (located in Hillsboro County, Florida) reclaims lead from spent batteries. Acid «(tillage from fee 

battery cracking operations, acid and metal leaching from stored casings, and runoff from piled spent batteries have contaminated 
ground water in the area.

^  The Chloride Metals Company (located in Tampa) is a secondary lead smelter reclaiming lead from spent batteries. Ground water is 
contaminated with acid and metals from the battery cracking operation (which recovers lead from smelting), and from runoff from 
piled casings and spent batteries.

36. Reclamation of tetraethyl lead sludges stored in ponds prior to reclamation. Damage is from air pollution and from fumes in transit...

37. Metal reclamation of ‘waste stockpiled raw materials.” Leachate from these piles contaminated public drinking water supplies with 
metals, closing a number of wells.

Superfund Interim Priority Site (known as Denver 
radium site); also cited in Eckhardt Report).

Eckhardt Report.
Background Document 6 to EPA’s 1978 proposed 

regulation«.
Subtitle C Environmental Impact Statement Vol. 11, p. 

J-1.
US. v. American Ecological Recycle Research Corp. 

(9 7003 action).

U.S. v. Spectron, Inc. (9 7003 action).

Minnesota State Damage File D2306.
Interviews with officials of Hillsboro County Environ­

mental Protection Commission.

Interviews with officials of Hillsboro County Environ­
mental Protection Commission.

9 3004 damage incidents, also cited in H.R. Rep. 94- 
1491, pp. 20-21 

H.R. Rep. 94-1491, p. 18.

38. A company reclaims copper from "industrial wastes"; these materials are stored in cement-lined lagoons. The lagoons cracked 
contaminating the ground and surface waters.

^ <* in Company (located in Gray, Maine) was used as a transfer station and processing point for contaminated waste oils prior 
to final shipment to re-refiners. Both waste oil from oil spills and fuel still bottoms are reprocessed. Evidence exists that wastes were 
spilled at the processing facility and leached into the underlying aquifer. Organic toxicants were eventually identified in ground water, 
residential drinking weds, and the public water system. The damage appears to be attributable to waste disposal as well as waste oil 
processing. Specific contaminants found include tricltiorethane, trichlorethylene, acetone, xylene, dimethy) sulfide, trimethylsilanot, and 
alcohols. The state eventually ordered the facility closed.

40̂  Mercury-containing sludges generated by a number of different companies were sent to a Mexican reclaimer for metal recovery. 
The wastes were abandoned before they reached Mexico. In most cases, the drummed wastes were unlabeNed and unmanifested, 
so that it s  difficult to pinpoint responsibility or determine the precise nature of the drummed materials.

41. Damage resulted from burning waste oti and solvents as fuel'm boilers and landspreading of PCB-contaminated waste oil, coupled 
with improper tank and pond storage.

42. The Southern Metal Processing Company (located in Alabama) a reclamation facility for acid and metal-containing wastes, allowed
10'000 drums t0 accumulate; leakage from these drummed wastes polluted surface waters. A fire at the site injured two firemen.

43. waste oil contaminated with organics (including carbon tetrachloride) was used as a dust suppressant. Well contamination resulted...

H.R. Rep. 94-1491, p. 17.

Damage and Threats From Hazardous Material Sites, 
p. 14.

U.S. v. Monochem, Inc. (enforcement action).

Tet. comm, with state site insp. on May 4. 1981; Task 
Force Source Oata Report

Damages and Threats Claused by Hazardous Material 
Sites, p. 43.

EPA, New Hampshire State Damage File, Code

♦>• Use of cadimum-contaminated POTW sludge as a fertilizer for farm land ~........................................................ ...............................
45. Waste oil storage results in ground water contamination from organics. Site also was used for disposal..._____ _____ _______

' : ^engages in solvent reclamation and waste brokerage operations. Paint residues (to a lesser degree) are also redistilled at
tnis plant Hazards posed by the site include contamination of ground water and so«, noticeable odors, risk of fire/explosion, spills/ 
runott, sewer/storm problems, and presence of incompatible wastes.

j  | waa ^7 waste generator« to store waste oil on-site. Prior to reclamation operations, waste oils were carelessly stored in 
surface impoundments or bulk tanks resulting in waste oM leakage.

) reclaims both solvent and waste oil. Huge drum inventory resulted with some drums being stacked up as long as two years, 
surface water was contaminated when hazardous waste leached from containers with unbroken seals. Paint solids were stored so 
long that reclamation became virtually impossible (due to thinner evaporation and rain dilution). Hazards posed by the site include 
contamination of water supply, contamination of surface water, and so« contamination from spills and runoff.

\ is a reclaimed solvent distributing plant that packages Solvents in drums and sells them. If a company switches from one 
solvent to another, a pipeline must be washed out with the new product The solvent mixture wash would be drummed, sold to 

,. ) where the solvents would be separated and redistributed. Hazards posed by the site include worker injury contamination of 
so«, and spills/runoff.

50- ( ) is predominantly a solvent reclamation operation. Solvents are stored in drums and tanks prior to reclamation. (* * *) paid
to return refined materials to tile manufacturer. The site was investigated primarily because of a spillage problem from loading and 
unloading drums outside. Potential hazards on the site include contamination of air, water supply, and ground water, risk of fire and 
explosion, spills, leans, runoff and inadequate security. *

1J*  * 2  * a so^ t reclamation operation. The waste generator buys back the reclaimed waste. Pre-RCRA (* * *) piled wastes for 
long periods of time m the open on permeable so«. No labels were on the drums and toxic chemicals leached, 
n« "  Si r̂ ' lamation firm in Region V recycles oil for large manufacturing plants. The firm takes used o«, restores «  to desired levels 

purity, blends it with virgin oil, and finally sells it back to the dealer to be sold. Hazard description/incident includes human health 
53 sur âce prefer/ so«, and air, noticeable odors, tire/explosion, spills, runoff, and erosion problems,

tuna« T/rea*m Chemical Corp. (located in Massachusetts) engaged primarily in solvent reclamation, but also accumulated many other 
V P « of wastes. These materials overaccumulated and incompatible wastes were stored indiscriminately. An office fire triggered an 
xpiosion and a spectacular fire. The site is now bankrupt and over 30,000 drums, most containing unknown toxicants, remain $2.9 

minion has been spent on cleanup to date.

□2315.
EPA, New York State Damage Rie, Code D2317. 
EPA, New York State Damage Rte, Code D2317. 
Telephone conversation with state site inspector on 

May 5, 1981; Task Force Source Data Report.

Telephone conversation with state inspector on May 4, 
1981; Task Force Source Data Report 

Telephone conversation with state inspector on May 4, 
1981; Task Force Source Data Report.

Task Force Source Data Report

Task Force Source Data Report.

Telephone conversation with state site inspector on 
May 5, 1981.

Telephone conversation with state site inspector on 
May 5, 1981, Task Force Source Data Report.

EPA Damage Incident Files. Superfund Interim Priority 
Site.
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Appendix A.—S ummary o f  Damage Incidents R esulting  From R ecycling of Hazardous Wa s t e s—Continued

Types of recycling operation, wastes present damages caused, or hazards posed Source of information

54. (* * *) a New Jersey facility recycling organo-tin compounds, presently stores approximately 500 drums in poor condition. A 
potential fire hazard also exists and site security is inadequate.

55. (* * *) a New Jersey facility, operated an oil/solvent reclamation facility. The site was abandoned, leaving hazardous wastes for 
cleanup.

56. (* * *) a New Jersey drum reconditioner, went out of business leaving approximately 3000 drums on the site. There is extensive 
soil contamination and runoff into an adjacent drainage ditch.

57. Quanta, Inc. (located in New Jersey) received tainted waste oils and spent solvents which it blended into fuels. The fuel was sold 
to apartment buildings for burning. PCBs, metals, bromoform, and halogenated solvents are present at the site and in the fuels. The 
site now has been abandoned.

EPA, Region II officials.

EPA, Region II officials.

EPA, Region II officials.

EPA, Region II officials. (This site was also the 
of ABC's “20/20" broadcast on waste oil).

subject

58. The Ferguson site (located in Rock Hill, South Carolina) stored spent solvents prior to reclamation. The solvents were stored in 
corroded and leaking drums, and leakage from the drums contaminated soil and seeped into surface water. Toxic chemicals in the 
waste and surrounding soil including toluene, b*s(2-ethythexyl) phthalate, xylene, ethyl chloride, diethyl carbometoxy phosphate, 
alcohols, and toxic metals. The site eventually was abandoned leaving about 2,500-5,000 drums. $143,000 was spent so far for site 
cleanup, and cleanup is not yet complete.

59. Chromium-bearing wastes were used as a landfill cap at the Monument St. Landfill In Baltimore, Md. The wastes began to leach 
toxic metals, and the runoff contaminated soil and surface water.

60. Commercial-grade pentachlorophenol is burnt as a fuel in diesel trucks. Chlorinated phenols, burnt at low temperatures and short 
residence times, are likely to form chlorinated dioxins and dibenzofurans.

61. B +  L. Oil (located in Newark, New Jersey) sold contaminated waste oU as fuel. The blended fuel contained phenolic compounds, 
violatile chlorinated hydrocarbons, and aromatic hydrocarbons. The company and its president both have been convicted criminally in 
the New Jersey state courts.

62. Madison Industries (located in Old Bridge, New Jersey) manufactures zinc chloride and zinc sulfate from waste zinc and spent 
acids, which it obtains from other sources. These materials were accumulated improperly in large quantities, causing damage.

63. Air pollution resulted from solvent and waste oil recovery operations conducted by Frinck's Industrial Waste facility (located in 
Pecatonica County, III).

64. The Old Inger Oil Refinery (located in Darrow, La.) operated an oil reclamation plant Storage tanks overflowed into holding ponds 
which were later abandoned without cleanup.

65. York Oil Co. (located in Moira, New York) is an abandoned waste oil recycling facility. Lagoons used in the recovery of waste oil 
discharged into adjacent wetlands. The lagoons and wetlands remain contaminated with PCB-containing oil.

66. Enviro-Chem, a hazardous waste recycling facility in Indiana, was investigated by State officials after an employee died in a tank of 
hazardous waste. The officials found 21,000 barrels of hazardous waste at the site. The facility has been ordered to close down due 
to failure to remove sludge and contaminated soil from a pit, failure to provide adequate concrete pads for 14,000 barrels of 
hazardous waste being stored on the ground at the site, and faillure to store hazardous materials in compliance with State fire 
marshal rules and regulations.

67. American Recovery, a chemical waste reprocessing facility (located in the Baltimore area) has suffered a number of fires caused by 
explosions of accumulated wastes. The facility also was fined for violation of various state regulatory requirements.

U.S. EPA, Remedial Actions at Hazardous Waste 
Sites, Survey and Cost Studies, EPA 430/9-81-05.

Report of the House Committee on Energy and Com­
merce (May 1962).

EPA, Region VII officials.

New Jersey Hazardous Waste News, April 1982. Con­
versations with New Jersey state officials.

Transcript of state enforcement proceedings.

Documents from Illinois Environmental Protection 
Agency.

Superfund Interim Priority Site.

Superfund Interim Priority Site.

EPA, Region V officials.

EPA, Region III officials.

Note.— Summaries of § 7003 actions are based on allegations in the Government's verified complaints. The courts hearing these must decide ultimately whether these allegations have 
been proven. In citing these allegations, we are not seeking to prejudice the outcome of these actions. At the same time, these statements reflect the results of the Government’s investigation 
of these sites, and the Agency believes the statements to be accurate. In many cases, we are citing these allegations to demonstrate that there is a need for regulation in this area, not to 
ascertain the potential liability of particular facilities.

In addition, certain sites are not named specifically in this Appendix, because the companies involved are the subject of ongoing enforcement investigation. These companies are indicated 
by (* * *) in the summary.

The Agency’s task force source data report is a confidential compilation of inspections of damage sites by Federal and State Officials. It also contains reports of some § 3007 inspections 
whether or not the sites were causing damage.

Appendix B.— Definition of a S olid Wa ste  Damage Incidents—Additions List

Damage Incident Source

1. New Castle Steel (New Castle County, Delaware) recycles electric furnace dust Run-off from the site is contaminated and there is potential for contamination of 
ground water.

2. The Arrcom Corp. (Rathdrum, Idaho) recycled waste oils containing solvents, prior to abandoning the site in January 1982. Remaining on-site are 17 partially 
filled storage tanks, the contents of which remain largely undetermined. Chloroform has been found in a soil sample. Wastes processed at, the site may have 
Included PCBs. EPA has collected soil samples to document leakage on site.

3. The Cross Brothers Pail Recycling (Pembroke Township, Illinois) recycled palls and drums at the site between 1961 and 1980. The operation involved burning 
out pail and drum residue using hazardous waste solvents as fuel, and then sand-blasting and painting. During these operations, soil and ground water became 
contaminated. Investigations by the State discovered over 10,000 5-gallon pails (mostly empty), 10 acres of contaminated soil, at least 10 covered trenches of 
unknown wastes, and a plume of contaminated ground water leaving the site.

4. The LaSalle Electrical Utilities Site (LaSalle, Illinois) manufactured capacitors using PCBs from the late 1940s to late 1978. The company reportedly used waste 
oils from this process to control dust in the parking lot until 1969. More than 1,000 parts per million PCBs remain in the soil throughout the site.

5. The Old Inger Oil Refinery Site (Darrow, Louisiana) reclaimed oil from refinery wastes in 1976. A spill in 1978 contaminated a large surface area. In 1981, 
Louisiana officially declared the site “abandoned.” It has nine oil storage tanks, which have overflowed into nearby holding ponds and a swamp. Ground water 
and soil are contaminated by organic chemicals. This is the top priority site in Louisiana. -

6. The PSC Resources Site (Palmer, Massachusetts) formerly owned by Phillips Resources, Inc., holds 34,000 gallons of waste. The inactive facility reclaimed 
waste oil from Massachusetts collection points. These products were then heat treated and sold as a base for lubricating oil, road spray oil, and fuel. After a 
spUl in June 1982, EPA discovered several leaking tanks and containment dikes, as well as saturated soils. Surface Waters, wetlands, and ground water are 
directly threatened by the waste. Trichlorethane and PCBs have been identified in an adjacent swamp.

7. York OH Co. (Moira, New York) formerly recycled waste oils. Before the site was abandoned, it consisted of eight steel storage tanks, two buildings, and three 
lagoons. The berms of the lagoons have failed in the past discharging PCB-contaminated oil into the adjacent wetlands that drain into Lawrence Brook. 
Analyses indicate 50 parts per million (ppm) of PCB in lagoon waters, over 500 ppm in lagoon sludge, up to 26 parts per billion (ppb) in ground water, and up to 
350 ppm in solids.

8. The Arcanum Iron & Metal Site (Darke County, Ohio) has been in the scrap metal/recyding business since the early 1960s. It now recycles lead batteries. 
Large piles of battery casings, lead, and lead oxides are on the property, as well as standing pools of acid wastes. Acid overflow from this operation has killed 
both fish and vegetation in Painter Creek, downstream of the site.

9. The Metal Banks Site (Philadelphia, Pennsylvania) processed transformers and oil contaminated with PCBs there for a number of years until closing the 
operation in 1972. In 1977, EPA determined that periodic oil slicks found in the Delaware River adjacent to the site were contaminated with PCBs. The site was 
subsequently identified as the source of the sticks. A U.S. Coast Guard study revealed that up to 20,000 gallons of PCB-contaminated oil were in the ground 
water under the site and were leaking into the Delaware River.

10. In 1970, the road through QuaH Run Mobile Manor (2 miles east of Gray Summit, Missouri) was sprayed with 25 barrels of dioxin contaminated waste oH. In 
1974, soil was excavated to a depth of 2 feet from one road in the park. This was deposited in the area between the road and a lagoon. On February 2, 1983, 
EPA identified dioxin at the site. Analysis of son samples detected 1.4 parts per billion (ppb), 14 ppb, and 23 ppb of dioxin. Additional sampling on March 9, 
1983, revealed a range of levels from 6 ppb to 1,100 ppb.

11. The Sand Springs Petrochemical Complex (near Sand Springs, Oklahoma) consists of three adjacent areas on the abandoned Old Sinclair Refinery, including a 
waste oH recycling facility, a solvents recycling facility, and the Sinclair Refinery acid pits— an original part of the Old Sinclair Refiner. The two recycling 
companies have been in business since the mid-1970s. Over the years, hazardous substances were stored or disposed of in drums, tanks, and unlined pits, or 
were simply buried on-site. These substances include volatile and nonvolatile organics, acids, caustics, chlorinated solvents, and sludges containing heavy 
metals. Poor operations have contaminated local ground-water, and there is the potential for contaminants to leave the site in run-off.

12. Waste Research & Reclamation Co. (Eau Claire, Wisconsin) has recycled oH and solvents from industrial sources since 1975. The techniques used to handle 
and store drums allowed wastes to spill on the site. Run-off from waste processing has been collected in unlined impoundments. Organic solvents from the site 
contaminate ground water.

National Priorities List. Aug. 
1983.

Do.

Do.

Do.

Do.

Do.

Do

Do.

Do.

National Priorities Ust 
Update, July 1984.

Do.

Do.
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Appendix B.— Definition of a S olid Waste  Damage Incidents— Additions List— C ontinued

Damage Incident Source

13. The NL Industries site (Salem County, New Jersey) recovers lead from spent automotive batteries and separates the plastic from the rubber casings. As a 
result of improper storage of batteries on the site and other factors relating to their processing, ground water, surface water, and soils are extensively 
contaminated with various heavy metals.

14. Scientific Chemical Processing, Inc. (Cadstadt, New Jersey) recovered and recycled various chemical wastes. As a result of a State Order, the company 
ceased operations in 1980. About 375,000 gallons of hazardous substances are stored on the site in tanks, drums, and tank trailers. Soils are extensively 
contaminated, run-off from the site is contaminated, and ground water contamination is likely.

15. In 1983, the State of Indiana filed suit against Norman Poor, an individual who contracted with Inmont Corporation to purchase what he was told was paint and 
solvent, in an attempt to recycle them to produce low grade paint. When Mr. Poer was unable to sen or give away the paint, he abandoned it on a 5-acre field 
he owned in Jackson Township, Indiana. Ground water samples indicate that the well on site contains hazardous levels of arsenic and lead. In addition, further 
tests have indicated that the paint waste has elevated levels of lead and chromium and that the ignitability of the waste classifies it as hazardous. The barrels 
remain on site, leaking contents onto the ground.

National Priorities List 
1983.

Do.

National Priorities 
Update, July 1984.

Aug.

List

For the reasons set out in the 
preamble, Title 40 of the Code of Federal 
Regulations is amended as follows:

PART 250— HAZARDOUS WASTE 
MANAGEMENT SYSTEM: GENERAL

1. The authority citation for Part 260 
reads as follows:

Authority: Secs. 1006, 2002(a), 3001 through 
3007, and 3010 of the Solid Waste Disposal 
Act, as amended by the Resource 
Conservation and Recovery Act of 1976, as 
amended [42 U.S.C. 6905,6912(a), 6921 
through 6927, and 6930).

2. Section 261.10 is amended by 
adding new definitions for “Boiler” and 
‘‘Industrial Furnace” to appear 
alphabetically and by revising the 
definitions of “Designated facility” and 
“Incinerator.”

§ 260.10 Definitions 
* * * * *

“Boiler” means an enclosed device 
using controlled flame combustion and 
having the following characteristics:

(1) (i) The unit must have physical 
provisions for recovering and exporting 
thermal energy in the form of steam, 
heated fluids, or heated gases; and

(ii) The unit’s combustion chamber 
and primary energy recovery sections(s) 
must be of integral design. To be of 
integral design, the combustion chamber 
and the primary energy recovery 
section(s) (such as waterwalls and 
superheaters) must be physically formed 
into one manufactured or assembled 
unit. A unit in which the combustion 
chamber and the primary energy 
recovery section(s) are joined only by 
ducts or connections carrying flue gas is 
not integrally designed; however, 
secondary energy recovery equipment 
(such as economizers or air preheaters) 
need not be physically formed into the 
same unit as the combustion chamber 
and the primary energy recovery 
section. Thé following units are not 
precluded from being boilers solely 
because they are not of integral design: 
process heaters (units that transfer 
energy directly to a process stream), and 
fluidized bed combustion units; and

(iii) While in operation, the unit must 
maintain a thermal energy recovery 
efficiency of at least 60 percent, 
calculated in terms of the recovered 
energy compared with the thermal value 
of the fuel; and

(iv) The unit must export and utilize at 
least 75 percent of the recovered energy, 
calculated on an annual basis. In this 
calculation, no credit shall be given for 
recovered heat used internally in the 
same unit (Examples of internal use are 
the preheating of fuel or combustion air, 
and the driving of induced or forced 
draft fans or feedwater pumps); or

(2) The unit is one which the Regional 
Administrator has determined, on a 
case-by-case basis, to be a boiler, after 
considering the standards in § 260.32.

“Designated facility” means a 
hazardous waste treatment storage, or 
disposal facility which has received an 
EPA permit (or a facility with interim 
status) in accordance with the 
requirements of Parts 270 and 124 of this 
Chapter, a permit frOm a State 
authorized in accordance with Part 271 
of this Chapter, or that is regulated 
under § 261.6(c)(2) or Subpart F of Part 
266 of this Chapter, and that has been 
designated on the manifest by the 
generator pursuant to § 262.20. 
* * * * *

“Incinerator” means any enclosed 
device using controlled flame 
combustion that neither meets the 
criteria for classification as a boiler nor 
is listed as an industrial furnace.

“Industrial furnace” means any of the 
following enclosed devices that are 
integral components of manufacturing 
processes and that use controlled flame 
devices to accomplish recovery of 
materials or energy:
(1) Cement kilns
(2) Lime kilns
(3) Aggregate kilns
(4) Phosphate kilns
(5) Coke ovens 
(6.) Blast furnaces
(7) Smelting, melting and refining 

furnaces (including 
pyrometallurgical devices such as 
cupolas, reverberator furnaces,

sintering machine, roasters, and 
foundry furnaces)

(8) Titanium dioxide chloride process
oxidation reactors

(9) Methane reforming furnaces
(10) Pulping liquor recovery furnaces
(11) Combustion devices used in the 

recovery of sulfur values from spent 
sulfuric acid

(12) Such other devices as the 
Administrator may, after notice and 
comment, add to this list on the 
basis of one or more of the 
following factors:

(i) The design and use of the device 
primarily to accomplish recovery of 
material products;

(ii) The use of the device to bum or 
reduce raw materials to make a material 
product;

(iii) The use of the device to burn or 
reduce secondary materials as effective 
substitutes for raw materials, in 
processes using raw materials as 
principal feedstocks;

(iv) The use of the device to burn or 
reduce secondary materials as 
ingredients in an industrial process to 
make a material product;

(v) The use of the device in common 
industrial practice to produce a material 
product; and

(vi) Other factors, as appropriate.
* * * * *

3. In Subpart C of Part 260, add the 
following § 260.30: *

§ 260.30 Variances from classification as a 
solid waste.

In accordance with the standards and 
criteria in § 260.31 and the procedures in 
§ 260.33, the Regional Administrator 
may determine on a case-by-case basis 
that the following recycled materials are 
not solid wastes:

(a) Materials that are accumulated 
speculatively without sufficient amounts 
being recycled (as defined in
§ 261.1(c)(8)(B) of this Chapter);

(b) Materials that are reclaimed and 
then reused within the original primary 
production process in which they were 
generated;
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(c) Materials that have been reclaimed 
but must be reclaimed further before the 
materials are completely recovered.

4. In Subpart G of Part 260, add the 
following § 260.31:

§ 260.31 Standards and criteria for 
variances from classification as a solid 
waste.

(a) The Regional Administrator may 
grant requests for a variance from 
classifying as a solid waste those 
materials that are accumulated 
speculatively without sufficient amounts 
being recycled if the applicant 
demonstrates that sufficient amounts of 
the material will be recycled or 
transferred for recycling in the following 
year. If a variance is granted, it is valid 
only for the following year, but can be 
renewed, on an annual basis, by filing a 
new application. The Regional 
Administrator’s decision will be based 
on the following standards and criteria:

(1) The manner in which the material 
is expected to be recycled, when the 
material is expected to be recycled, and 
whether this expected disposition is 
likely to occur (for example, because of 
past practice, market factors, the nature 
of the material, or contractual 
arrangements for recycling);

(2) The reason that the applicant has 
accumulated the material for one or 
more years without recycling 75 percent 
of the volume accumulated at the 
beginning of the year,

(3) The quantity of material already 
accumulated and the quantity expected 
to be generated and accumulated before 
the material is recycled;

(4) The extent to which the material is 
handled to minimize loss;

(5) Other relevant factors.
(b) The Regional Administrator may 

grant requests for a variance from 
classifying as a solid waste those 
materials that are reclaimed and then 
reused as feedstock within the original 
primary production process in which the 
materials were generated if the 
reclamation operation is an essential 
part of the production process. This 
determination will be based on the 
following criteria:

(1) How economically viable the 
production process would be if it were 
to use virgin materials, rather than 
reclaimed materials;

(2) The prevalence of the practice on 
an industry-wide basis;

(3) The extent to which the material is 
handled before reclamation to minimize 
loss;

(4) The time periods between 
generating the material and its 
reclamation, and between reclamation 
and return to the original primary 
production process;

(5) The location of the reclamation 
operation in relation to the production 
process;

(6) Whether the reclaimed material is 
used for the purpose for which it was 
originally produced when it is returned 
to the original process, and whether it is 
returned to the process in substantially 
its original form;

(7) Whether the person who generates 
the material also reclaims it;

(8) Other relevant factors.
(c) The Regional Administrator may 

grant requests for a variance from 
classifying as a solid waste those 
materials that have been reclaimed but 
must be reclaimed further before 
recovery is completed if, after initial 
reclamation, the resulting material is 
commodity-like (even though it is not 
yet a commercial product, and has to be 
reclaimed further). This determination 
will be based on the following factors:

(1) The degree of processing the 
material has undergone and the degree 
of further processing that is required;

(2) The value of the material after it 
has been reclaimed;

(3) The degree to which the reclaimed 
material is like an analogous raw 
material;

(4) The extent to which an end market 
for the reclaimed material is guaranteed;

(5) The extent to which the reclaimed 
material is handled to minimize loss;

(6) Other relevant factors.
5. In Subpart C of Part 260, add the 

following § 260.32:

§ 260.32 Variance to be classified as a 
boiler.

In accordance with the standards and 
criteria in § 260.10 (definition of 
“boiler”), and the procedures in § 260.33, 
the Regional Administrator may 
determine on a case-by-case basis that 
certain enclosed devices using 
controlled flame combustion are boilers, 
even though they do not otherwise meet 
the definition of boiler contained in 
§ 260.10, after considering the following 
criteria: '

(a) The extent to which the unit has 
provisions for recovering and exporting 
thermal energy in the form of steam, 
heated fluids, or heated gases; and

(b) The extent to which the 
combustion chamber and energy 
recovery equipment are of integral 
design; and

(c) The efficiency of energy recovery, 
calculated in terms of the recovered 
energy compared with the thermal value 
of the fuel; and

(d) The extent to which exported 
energy is utilized; and

(e) The extent to which the device is 
in common and customary use as a 
“boiler” functioning primarily to

produce steam, heated fluids, or heated 
gases; and

(f) Other factors, as appropriate.
6. In Subpart C of Part 260, add the 

following § 260.33:

§ 260.33 Procedures for variances from 
classification as a solid waste or to be 
classified as a boiler.

The Regional Administrator will use 
the following procedures in evaluating 
applications for variances from 
classification as a solid waste or 
applications to classify particular 
enclosed flame combustion devices as 
boilers:

(a) The applicant must apply to the 
Regional Administrator in the region 
where the recycler is located. The 
application must address the relevant 
criteria contained in § 260.31 or § 260.32 
of this Part.

(b) The Regional Administrator will 
evaluate the application and issue a 
draft notice tentatively granting or 
denying the application. Notification of 
this tentative decision will be provided 
by newspaper advertisement and radio 
broadcast in the locality where the 
recycler is located. The Regional 
Administrator will accept comment on 
the tentative decision for 30 days, and 
may also hold a public hearing upon 
request or at his discretion. The 
Regional Administrator will issue a final 
decision after receipt of comments and 
after the hearing (if any), and this 
decision may not be appealed to the 
Administrator.

7. In Subpart G of Part 260, add the 
following § 260.40:

§ 260.40 Additional regulation of certain 
hazardous waste recycling activities on a 
case-by-case basis.

(a) The Regional Administrator may 
decide on a case-by-case basis that 
persons accumulating or storing the 
recyclable materials described in 
§ 261.6(a)(2)(iv) of this Chapter should 
be regulated under § 261.6 (b) and (c) of 
this Chapter. The basis for this decision 
is that the materials are being 
accumulated or stored in a manner that 
does not protect human health and the 
environment because the materials or 
their toxic constituents have not been 
adequately contained, or because the 
materials being accumulated or stored 
together are incompatible. In making 
this decision, the Regional 
Administrator will consider the 
following factors: *

(1) The types of materials 
accumulated or stored and the amounts 
accumulated or stored;

(2) The method of accumulation or 
storage;
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(3) The length of time the materials 
have been accumulated or stored before 
being reclaimed;

(4) Whether any. contaminants are 
being released into the environment, or 
are likely to be so released; and

(5) Other relevant factors.
The procedures for this decision are 

set forth in §260.41 of this Chapter.
8. In Subpart C of Part 260, add the 

following § 260.41:

§260.41 Procedures for case-by-case 
regulation of hazardous waste recycling 
activities.

The Regional Administrator will use 
the following procedures when 
determining whether to regulate 
hazardous waste recycling activities 
described in § 261.6(a)(2)(iv) under the 
provisions of § 261.6 (b) and (c), rather 
than under the provisions of Subpart F 
of Part 266 of this Chapter.

(a) If a generator is accumulating the 
waste, the Regional Administrator will 
issue a notice setting forth the factual 
basis for the decision and stating that 
the person must comply with the 
applicable requirements of Subparts A,
C, D, and E of Part 262 of this Chapter. 
The notice will become final within 30 
days, unless the person served requests 
a public hearing to challenge the 
decision. Upon receiving such a request.  ̂
the Regional Administrator will hold a 
public hearing. The Regional 
Administrator will provide notice of the 
hearing to the public and allow public 
participation at the hearing. The 
Regional Administrator will issue a final 
order after the hearing stating whether 
or not compliance with Part 262 is 
required. The order becomes effective 30 
days after service of the decision unless 
the Regional Administrator specifies a 
later date or unless review by the 
Administrator is requested. The order 
may be appealed to the Administrator 
by any person who participated in the 
public hearing. The Administrator may 
choose to grant or to deny the'appeal. 
Final Agency action occurs when a final 
order is issued and Agency review 
procedures are exhausted.

(b) If the person is accumulating the 
recyclable material as a storage facility, 
the notice will state that the person must 
obtain a permit in accordance with all 
applicable provisions of Parts 270 and 
124 of this Chapter. The owner or 
operator of the facility must apply for a 
permit within no less than 60 days and 
no more than six months of notice, as 
specified in the notice. If the owner or 
operator of the facility wishes to 
challenge the Regional Administrator’s 
decision, he may do so in his permit 
application, in a public hearing held on 
the draft permit, or in comments filed on

the draft permit or on the notice of 
intent to deny the permit. The fact sheet 
accompanying the permit will specify 
the reasons for the Agency’s 
determination. The question of whether 
the Regional Administrator’s decision 
was proper will remain open for 
consideration during the public 
comment period discussed under 
§ 124.11 of this Chapter and in any 
subsequent hearing.

PART 261— IDENTIFICATION AND 
LISTING OF HAZARDOUS WASTE

9. The authority citation for Part 261 
reads as follows:

Authority: Secs. i006, 2002(a), 3001, and 
3002 of the Solid Waste Disposal Act, as 
amended by the Resource Conservation and 
Recovery Act of 1978, as amended [42 U.S.C. 
6905, 6912(a), 6921, and 8922).

10. In § 261.1, paragraph (c) is added 
and paragraph (b) is revised to read as 
follows:

§ 261.1 Purpose and scope.
★  * * #

(b) (1) The definition of solid waste 
contained in this Part applies only to 
wastes that also are hazardous for 
purposes of the regulations 
implementing Subtitle C of RCRA. For 
example, it does not apply to materials 
(such as non-hazardous scrap, paper, 
textiles, or rubber) that are not 
otherwise hazardous wastes and that 
are recycled.

(2) This Part identifies only some of 
the materials which are solid wastes 
and hazardous wastes under Sections 
3007, 3013, and 7003 of RCRA. A 
material which is not defined as a solid 
waste in this Part, or is not a hazardous 
waste identified or listed in this Part, is 
still a solid waste and a hazardous 
waste for purposes of these sections if:

(i) In the case of Sections 3007 and 
3013, EPA has reason to believe that the 
material may be a solid waste within the 
meaning of Section 1004(27) of RCRA 
and a hazardous waste within the 
meaning of Section 1004(5) of RCRA; or

(ii) In the case of Section 7003, the 
statutory elements are established.

(c) For the purposes of Sections 261.2 
and 261.6:

(1) A “spent material” is any material 
that has been used and as a result of 
contamination can no longer serve the 
purpose for which it was produced 
without processing;

(2) “Sludge” has the same meaning 
used in § 260.10 of this Chapter;

(3) A “by-product” is a material that is 
not one of the primary products of a 
production process and is not solely or 
separately produced by the production 
process. Examples are process residues
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such as slags or distillation column 
bottoms. The term does not include a co­
product that is produced for the general 
public’s use and is ordinarily used in the 
form it is produced by the process.

(4) A material is “reclaimed” if it is 
processed to recover a usable product, 
or if it is regenerated. Examples are 
recovery of lead values from spent 
batteries and regeneration of spent 
solvents.

(5) A material is "used or reused” if it 
is either:

(i) Employed as an ingredient 
(including use as an intermediate) in an 
industrial process to make a product (for 
example, distillation bottoms from one 
process used as feedstock in another 
process). However, a material will not 
satisfy this condition if distinct 
components of the material are 
recovered as separate end products (as 
when metals are recovered from metal- 
containing secondary materials); or

(ii) Employed in a particular function 
or application as an effective substitute 
for a commercial product (for example, 
spent pickle liquor used as phosphorous 
precipitant and sludge conditioner in 
wastewater treatment).

(6) “Scrap metal” is bits and pieces of 
metal parts (e.g.,) bars, turnings, rods, 
sheets, wire) or metal pieces that may 
be combined together with bolts or 
soldering [e.g., radiators, scrap 
automobiles, railroad box cars), which 
when worn or superfluous can be 
recycled.

(7) A material is "recycled” if it is 
used, reused, or reclaimed.

(8) A material is "accumulated 
speculatively” if it is accumulated 
before being recycled. A material is not 
accumulated speculatively, however, if 
the person accumulating it can show 
that the material is potentially 
recyclable and has a feasible means of 
being recycled; and that—during the 
calendar year (commencing on January 
1)—the amount of material that is 
recycled, or transferred to a different 
site for recycling, equals at least 75 
percent by weight or volume of the 
amount of that material accumulated at 
the beginning of the period. In 
calculating the percentage of turnover, 
the 75 percent requirement is to be 
applied to each material of the same 
type [e.g., slags from a single smelting 
process) that is recycled in the same 
way [i.e., from which the same material 
is recovered or that is used in the same 
way). Materials accumulating in units 
that would be exempt from regulation 
under § 261.4(c) are not be included in 
making the calculation. (Materials that 
are already defined as solid wastes also 
are not to be included in making the
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T a b l e  1

Spent Materials......................................................... .........
Sludges (listed in 40 CFR Part 261.31 or .32)___._____......
Sludges exhibiting a characteristic of hazardous waste.___
By-products (listed in 40 CFR Part 261.31 or 261.32).........
By-products exhibiting a characteristic of hazardous waste.. 
Commercial chemical products listed in 40 CFR § 261.33.... 
Scrap metal.................. I__ _______ .___________ _________

Use
constituting

disposal
: « # i

(U

Energy
recovery/

fuel
(261.2(c)(2))

(2)

Reclama­
tion

(261.2(c)(3))

(3)

n n
C) n
(*)
n (*)
(*)
n
n r>

Speculative
accumula­

tion
(261.2(c)(4))

(4)

Note.— The terms “soent materials", "sludaes”. ‘

calculation.) Materials are no longer in 
this category once they are removed 
from accumulation for recycling, 
however.

I ! .  Section 261.2 is revised to read as 
follows:

§ 261.2 Definition of so (id waste.

(a) (1) A solid waste is any discarded 
material that is not excluded by
§ 261.4(a) or that is not excluded by 
variance granted under § § 260.30 and 
260.31.

(2) A discarded material is any 
material which is:

(i) Abandoned, as explained in 
paragraph (b) of this section; or

(ii) Recycled, as explained in 
paragraph (c) of this section; or

(iii) Considered inherently waste-like, 
as explained in paragraph (d) of this 
section.

(b) Materials are solid waste if they 
are abandoned by being:

(1) Disposed of; or
(2) Burned or incinerated; or
(3) Accumulated, stored, or treated 

(but not recycled)1 before or in lieu of 
being abandoned by being disposed of. 
burned, or incinerated.

(c) Materials are solid wastes if they 
are recycled—or accumulated, stored, or 
treated before recycling—as specified in 
paragraphs (c)(1) through (c)(4) of this 
section.

(1) Used in a manner constituting 
disposal, (i) Materials noted with a
in Column 1 of Table I are solid wastes 
when they are:

(A) Applied to or placed on the land 
in a manner that constitutes disposal; or

(B) Contained in products that are 
applied to the land (in which case the 
product itself remains a solid waste).

(ii) However, commercial chemical 
products listed in § 261.33 are not solid 
wastes if they are applied to the land 
and that is their ordinary manner of use.

(2) Burning for energy recovery, (i) 
Materials noted with a in column 2 
of Table 1 are solid wastes when they 
are:

(A) Burned to recover energy;
(B) Used to produce a fuel;
(C) Contained in fuels (in which case 

the fuel itself remains a solid waste).
(ii) However, commercial chemical 

products listed in § 261.33 are not solid 
wastes if they are themselves fuels.

(3) Reclaimed. Materials noted with a 
in column 3 of Table 1 are solid

wastes when reclaimed.
(4) Accumulated speculatively. 

Materials noted with a in column 4 
of Table 1 are solid wastes when 
accumulated speculatively.

(d) Inherently waste-like materials. 
The following materials are solid wastes 
when they are recycled in any manner:

(1) Hazardous Waste Nos. F020, F021 
(unless used as an ingredient to make a 
product at the site of generation), F022, 
F023, F026, and F028.

(2) The Administrator will use the 
following criteria to add wastes to that 
list:

(i) (A) The materials are ordinarily 
disposed of, burned, or incinerated; or

(B) The materials contain toxic 
constituents listed in Appendix VIII of 
Part 261 and these constituents are not 
ordinarily found in raw materials or 
products for which the materials 
substitute (or are found in raw materials 
or products in smaller concentrations) 
and are not used or reused during the 
recycling process; and

(ii) The material may pose a 
substantial hazard to human health and 
the environment when recycled.

(e) Materials that are not solid waste 
when recycled. (1) Materials are not 
solid wastes when they can be shown to 
be recycled by being:

(1) Used or reused as ingredients in an 
industrial process to make a product, 
provided the materials are not being 
reclaimed; or

(ii) Used or reused as effective 
substitutes for commercial products; or

(iii) Returned to the original process 
from which they are generated, without 
first being reclaimed. The material must 
be returned as a substitute for raw 
material feedstock, and the process 
must use raw materials as principal 
feedstocks.

(2) The following materials are solid 
wastes, even if the recycling involves 
use, reuse, or return to the original 
process (described in paragraphs (e)(1) 
(i)-(iii) of this section:

(i) Materials used in a manner 
constituting disposal, or used to produce 
products that are applied to the land; or

(ii) Materials burned for energy 
recovery, used to produce a fuel, or 
contained in fuels; or

(iii) Materials accumulated 
speculatively; or

(iv) Materials listed in paragraph
(d)(1) of this section.

(f) Documentation o f claims that 
materials are not solid wastes or are 
conditionally exempt from regulation. 
Respondents in actions to enforce 
regulations implementing Subtitle C of 
RCRA who raise a claim that a certain 
material is not a solid waste, or is 
conditionally exempt from regulation, 
must demonstrate that there is a known 
market or disposition for the material, 
and that they meet the terms of the 
exclusion or exemption. In doing so, 
they must provide appropriate 
documentation (such as contracts 
showing that a second person uses the 
material as an ingredient in a production 
process) to demonstrate that the 
material is not a waste, or is exempt 
from regulation. In addition, owners or 
operators of facilities claiming that they 
actually are recycling materials must 
show that they have the necessary 
equipment to do so.

12. Section 261.3 is amended by 
revising paragraph (c)(2) to read as 
follows:

§ 261.3 Definition of Hazardous Waste. 
* * * * *

(c) ‘ * V
(2) Any solid waste generated from 

-  the treatment, storage, or disposal of a 
hazardous waste, including any sludge, 
spill residue, ash, emission control dust, 
or leachate (but not including 
precipitation run-off), is a hazardous 
waste. (However, materials that are 
reclaimed from solid wastes and that 
are used beneficially are not solid 
wastes and hence are not hazardous 
wastes under this provision unless the 
reclaimed material is burned for energy 
recovery or used in a manner 

* constituting disposal.)
* * * * *

13. Section 261.4 is revised by adding 
paragraphs (a)(6) and (a)(7) to read as 
follows:
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§ 261.4 Exclusions.
(а) * * *

* * * * *
(б) Black liquor that is reclaimed in a 

Kraft pulping liquor recovery furnace 
and then reused in the Kraft paper 
process, unless it is accumulated 
speculatively as defined in § 261.1(c) of 
this Chapter;

(7) Spent sulfuric acid used to produce 
virgin sulfuric acid, unless it is 
accumulated speculatively as defined in 
§ 261.1(c) of this Chapter.
* *  *  *  *

14. Section 261.5 is amended by 
revising paragraph (c) to read as 
follows:

§ 261.5 Special requirements for 
hazardous waste generated by small 
quantity generators.
ft * * * *

(c) Hazardous waste that is recycled 
and that is excluded from regulation 
under §§ 261.6 (a)(2)(iii) and (v), (a)(3), 
or 266.36 is not included in the quantity 
determinations of this section and is not 
subject to any requirements of this 
section. Hazardous waste that is subject 
to the requirements of § § 261.6 (b) and
(c) and Subparts C and D of Part 266 is 
included in the quantity determination 
of this section and is subject to the 
requirements of this section.
* * ft ft ft

15. Section 261.6 is revised to read as 
follows

§ 261.6 Requirements for recyclable 
materials..

(a)(1) Hazardous wastes that are 
recycled are subject to the requirements 
for generators, transporters, and storage 
facilities of paragraphs (b) and (c) of this 
section, except for the materials listed in 
paragraphs (a)(2) and (a)(3) of this 
section. Hazardous wastes that are 
recycled will be known as “recyclable 
materials.”

(2) The following recyclable materials 
are not subject to file requirements of 
this section but are regulated under 
Subparts C through G of Part 266 of this 
Chapter and all applicable provisions in 
Parts 270 and 124 of this Chapter:

(i) Recyclable materials used in a 
manner constituting disposal (Subpart

(ii) Hazardous wastes burned for 
energy recovery in boilers and industrial 
furnaces that are not regulated under 
Subpart O of Part 264 or 265 of this 
Chapter (Subpart D);

(iii) [Reserved for used oil];
(iv) Recyclable materials from which 

precious metals are reclaimed (Subpartf); isynnBHnnn
(v) Spent lead-acid batteries that are 

being reclaimed (Subpart G).

(3) The following recyclable materials 
are not subject to regulation under Parts
262 through 266 or Parts 270 or 124 of 
this Chapter, and are not subject to the 
notification requirements of Section 3010 
ofRCRA:

(1) Industrial ethyl alcohol that is 
reclaimed;

(ii) Used batteries (or used battery 
cells) returned to a battery manufacturer 
for regeneration;

(iii) Used oil that exhibits one or more 
of the characteristics of hazardous 
waste; or

(iv) Scrap metal.
(b) Generators and transporters of 

recyclable materials are subject to the 
applicable requirements of Parts 262 and
263 of this Chapter and the notification 
requirements under Section 3010 of 
RCRA, except as provided in paragraph
(a) of this section.

(c) (1) Owners or operators of facilities 
that store recyclable materials are 
regulated under all applicable 
provisions of Subparts A through L of 
Parts 264 and 265 and Parts 270 and 124 
of this Chapter and the notification 
requirement under Section 3010 of 
RCRA, except as provided in paragraph
(a) of this section.

(2) Owners or operators of facilities 
that recycle recyclable materials 
without storing them before they are 
recycled are subject to the following 
requirements, except as provided in 
paragraph (a) of this section:

(i) Notification requirements under 
section 3010 of RCRA;

(ii) Sections 265.71 and 265.72 (dealing 
with the use of the manifest and 
manifest discrepancies) of this Chapter.

16. Section 261.31 is amended by 
revising the hazardous waste listings 
F007, F008, F009, F010, Foil, and F012 to 
read as follows:

§ 261.31 Hazardous waste from non* 
specific sources.
ft ft ft ft ft

Industry and 
EPA

hazardous 
waste No.

Hazardous waste Hazard
code

Generic:
F007.......... Spent cyanide plating bath solu­

tions from electroplating oper­
ations.

(R .T)

F008........... Plating bath residues from the 
bottom of plating baths .from 
electroplating operations where 
cyanides are used in the proc­
ess.

(R. T)

F009.......... Spent stripping and cleaning bath 
solutions from electroplating op­
erations where cyanides are 
used in the process.

(R .T)

F010.......... Quenching bath residues from oil 
baths from metal heat treating 
operations where cyanides are 
used in the process.

(R .T)

Industry and 
EPA

hazardous 
waste No.

Hazardous waste Hazard
code

F011.......... Spent cyanide solutions from salt 
bath pot cleaning from metal 
heat treating operations.

(R .T)

F012.......... Quenching waste water treatment 
sludges from metal heat treating 
operations where cyanides are 
used in the process.

(T)

ft ft ft ft ft
17. Section 261.33 is amended by 

revising the introductory text to read as 
follows:

§ 261.33 Discarded commercial chemical 
products, off-specification species, 
container residues, and spill residues 
thereof.

The following materials or items are 
hazardous wastes when they are 
discarded or intended to be discarded 
as described in § 261.2(a)(2)(i), when 
they are burned for purposes of energy 
recovery in lieu of their original 
intended use, when they are used to 
produce fuels in lieu of their original 
intended use, when they are applied to 
the land in lieu of their original intended 
use, or when they are contained in 
products that are applied to the land in 
lieu of their original intended use.
ft \ ft ft ft ft

PART 264— STANDARDS FOR 
OWNERS AND OPERATORS OF 
HAZARDOUS WASTE TREATM ENT, 
STORAGE, AND DISPOSAL 
FACILITIES

18. The authority citation for Part 264 
feads as follows;

Authority. Secs. 1006, 2002(a), 3004, and 
3005 of the Solid Waste Disposal Act, as 
amended by the Resource Conservation and 
Recovery Act of 1976, a s  amended (42 U.S.C. 
6905, 6912(a), 6924, and 6925).

19. In § 264.1, paragraph (g)(2) is 
revised to read as follows:

§ 264.1 Purpose, scope, and applicability.
ft ft ft ft ft

(g) * * *
(2) The owner or operator of a facility 

managing recyclable materials 
described in § 261.6(a) (2) and (3) of this 
Chapter (except to the extent that 
requirements of this Part are referred to 
in Subparts C, D, F, or G of Part 266 of 
this Chapter).
ft ft ft ft ft.

20. Section 264.340(a) is revised to 
read as follows:

§ 264.340 Applicability.
(a) The regulations in this Subpart 

apply to owners or operators of facilities 
that incinerate hazardous waste, except
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as § 264.1 provides otherwise. The 
following facility owners or operators 
are considered to incinerate hazardous 
waste:

(T) Owners or operators of hazardous 
waste incinerators (as defined in 
§ 260.10 of this Chapter); and

(2) Owners or operators who burn 
hazardous waste in boilers or in 
industrial furnaces in order to destroy 
the wastes.
* * * * *

PART 265— INTERIM STATUS 
STANDARDS FOR OWNERS AND 
OPERATORS OF HAZARDOUS WASTE 
TREATM ENT, STORAGE AND 
DISPOSAL FACILITIES

21. The authority citation for Part 265 
reads as follows:

Authority: Secs. 1006 ,2002(a), 3004, and 
3005 of the Solid W aste Disposal Act, as 
am ended by the Resource Conservation and 
Recovery Act of 1976, as am ended (42 U.S.C. 
6905, 6921(a). 6924, and 6925).

22. In § 265.1, paragraph (c)(6) is 
revised to read as follows:

§ 265.1 Purpose, Scope, and Applicability. 
* * * * *

( C ) * * *

(6) The owner and operator of a 
facility managing recyclable materials 
described in § 261.6 (a) (2) and (3) of this 
Chapter (except to the extent that 
requirements of this Part are referred to 
in Subparts C, D, F, or G of Part 266 of 
this Chapter}.
* * * * *

23. Section 265.340(a) is revised to 
read as follows:

§265.340 Applicability.
(a) The regulations in this Subpart 

apply to owners or operators of facilities 
that incinerate hazardous waste, except 
as § 264.1 provides otherwise. The 
following facility owners or operators 
are considered to incinerate hazardous 
waste:

(1) Owners or operators of hazardous 
waste incinerators (as defined in
§ 260.10 of this Chapter); and

(2) Owners or operators who burn 
hazardous wastes in boilers or in 
industrial furnaces in order to destroy 
the wastes.
* * ★  * *

24. Section 265.370 is revised to read 
as follows:

§ 265.370 Other thermal treatment.
The regulations in this Subpart apply 

to owners or operators of facilities that 
thermally treat hazardous waste in 
devices other than enclosed devices 
using controlled flame combustion, 
except as § 265.1 provides otherwise.

Thermal treatment in enclosed devices 
using controlled flame combustion is 
subject to the requirements of Subpart O 
if the unit is an incinerator.

25. Part 266 is added to read as 
follows:

PART 266— STANDARDS FOR THE 
MANAGEMENT OF SPECIFIC 
HAZARDOUS WASTES AND SPECIFIC 
TYPES OF HAZARDOUS WASTE 
MANAGEMENT FACILITIES

Subparts A-B— [Reserved]

Subpart C— Recyclable Materials Used in a 
Manner Constituting Disposal

Sec.
266.20 A pplicability .
266.21 Standards applicable to generators 

and transporters of m aterials used in a 
m anner that constitute disposal.

266.22 Standards applicable to storers of 
m aterials that are to be used in a m anner 
that constitutes disposal who are  not the 
ultim ate users. .

266.23 Stan d ard s ap p licab le  to  users o f 
m ateria ls  th at are  used  in a m ann er that 
co n stitu tes d isposal.

Subpart D— Hazardous Waste Burned for 
Energy Recovery
266.30  A pplicability .
266.31 Prohibitions. (Reserved)
266.32 Standards applicable to generators of 

hazardous w aste  fuel.
'266.33 Stan d ard s ap p licab le  to  transp orters 

o f  hazardous w a ste  fuel.
266.34 Stan d ard s ap p licab le  to m arketers o f 

hazardous w aste  fuel.
266.35 Standards applicable to burners of 

hazardous w aste  fuel.
266.36  Conditional exem ption for spent 

m aterials and byproducts exhibiting a 
characteristic of hazardous waste.

Subpart E— [Reserved]

Subpart F— Recyclable Materials Utilized 
for Precious Metal Recovery
266.70 Applicability and requirements. ,

Subpart G— Spent Lead-acid Batteries 
Being Reclaimed
266.30 A p p licability  and requirem ents.

A uthority: S e c . 1006, 2002(a), and  3004 o f 
the Solid  W a ste  D isp osal A ct, as  am ended by 
the R esou rce C on servation  and R ecov ery  A ct 
o f  1976, a s  am ended (42 U .S.C . 6905, 6912(a), 
and  6924).

Subparts A -B — [Reserved]

Subpart C— Recyclable Materials Used 
In a Manner Constituting Disposal

§ 266.20 Applicability.
(a) The regulations of this Subpart 

apply to recyclable materials that are 
applied to or placed on the land:

(1) without mixing with any other 
substance(s); or

(2) after mixing with any other 
substance(s), unless the recyclable

material undergoes a chemical reaction 
so as to become inseparable from the 
other substance(s) by physical means; or

(3) after combination with any other 
substanee(s) if the resulting combined 
material is not produced for the general 
public’s use. These materials will be 
referred to throughout this Subpart as 
“materials used in a manner that 
constitutes disposal.”

(b) Products produced for the general 
public’s use that are used in a manner 
that constitutes disposal and that 
contain recyclable materials are not 
presently subject to regulation if the 
recyclable materials have undergone a 
chemical reaction in the course of 
producing the product so as to become 
inseparable by physical means. 
Commercial fertilizers that are produced 
for the general public’s use that contain 
recyclable materials also are not 
presently subject to regulation.

§ 266.21 Standards applicable to 
generators and transporters of materials 
used in a manner that constitute disposal.

Generators and transporters of 
materials that are used in a manner that 
constitutes disposal are subject to the 
applicable requirements of Parts 262 and 
263 of this chapter, and the notification 
requirement under Section 3010 of 
RCRA,

§ 266.22 Standards applicable to storers 
of materials that are to be used in a manner 
that constitutes disposal who are not the 
ultimate users.

Owners or operators of facilities that 
store recyclable materials that are to be 
used in à manner that constitutes 
disposal, but who are not the ultimate 
users of the materials, are regulated 
under all applicable provisions of ' 
Subparts A through L of Parts 264 and 
265 and Parts 270 and 124 of this chapter 
and the notification requirement under 
Section 3010 of RCRA.

§ 266.23 Standards applicable to users of 
materials that are used in a manner that 
constitutes disposal.

Owners or operators of facilities that 
use recyclable materials in a manner 
that constitutes disposal are regulated 
under all applicable provisions of 
Subparts A through N of Parts 264 and 
265 and Parts 270 and 124 of this chapter 
and the notification requirement under 
Section 3010 of RCRA. (These 
requirements do not apply to products 
which contain these recyclable 
materials under the provisions of 
§ 266.20(b) of this chapter.)
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Subpart D— Hazardous Waste Burned 
for Energy Recovery

§ 266.30 Applicability.
(a) The regulations of this Subpart 

apply to hazardous wastes that are 
burned for energy recovery in any boiler 
or industrial furnace that is not 
regulated under Subpart O of Part 264 or 
265 of this chapter, except as provided 
by paragraph (b) of this section. Such 
hazardous wastes burned for energy 
recovery are termed “hazardous waste 
fuel”. However, hazardous waste fuels 
produced from hazardous waste by 
blending or other treatment by a person 
who neither generated the waste nor 
bums the fuel are not subject to 
regulation at the present time.

(b) The following hazardous wastes 
are not regulated under this subpart:

(1) Used oil burned for energy 
recovery that is also a hazardous waste 
solely because it exhibits a 
characteristic of hazardous waste 
identified in Subpart C of Part 261 of this 
chapter. Such used oil is subject to 
regulation under Subpart E of Part 266 
rather than this subpart; and

(2) Hazardous wastes that are exempt 
from regulation under the provisions of
§ 261.4 of this Chapter and hazardous 
wastes that are subject to the special 
requirements for small quantity 
generators under the provisions of 
§ 261.5 of this Chapter.

§ 266.31 Prohibitions. [Reserved]

§ 266.32 Standards applicable to 
generators of hazardous waste fuel.

(a) Generators of hazardous waste 
fuel are subject to the requirements of 
Part 262 of this chapter except that
§ 266.36 exempts certain spent materials 
and by-products from these provisions;

(b) Generators who are marketers also 
must comply with § 266.34;

(c) Generators who are burners also 
must comply with § 266.35.

§ 266.33 Standards applicable to 
transporters of hazardous ̂ vaste fuel.

(a) Transporters ofnazardous waste 
fuel from generator to marketer, or from 
a generator to a burner are subject to 
the requirements of Part 263 of this 
Chapter, except that § 266.36 exempts 
certain spent materials and by-products 
from these provisions.

(b) Transporters of hazardous waste 
fuel from marketers to burners are not 
presently subject to regulation.

§ 266.34 Standards applicable to 
marketers of hazardous waste fuel.

Persons who market hazardous waste 
fuel are called “marketers”. Marketers 
include generators who market 
hazardous waste fuel directly to a

burner, and persons who receive 
hazardous waste from generators and 
produce, process, or blend hazardous 
waste fuel from these hazardous wastes. 
Persons who distribute but do not 
process or blend hazardous waste fuel 
are also marketers, but are not presently 
subject to regulation. Marketers (other 
than distributors) are subject to die 
following requirements: Prohibitions:

(a)-(b) [Reserved]
(c) Storage. (1) Marketers who are 

generators are subject to the 
requirements of § 262.34 of this chapter, 
or to Subparts A through L of Parts 264 
and 265 and Parts 270 and 124 of this 
chapter, except as provided by § 266.36 
of this Subpart for certain spent 
materials and by-products;

(2) Marketers who receive hazardous 
wastes from generators, and produce, 
process, or blend hazardous waste fuel 
from these hazardous wastes, are 
subject to regulation under all 
applicable provisions of Subparts A 
through L of Parts 264 and 265 and Parts 
270 and 124 of this chapter, except as 
provided by § 266.36 of this subpart for 
certain spent materials and by-products.

§ 266.35 Standards applicable to burners 
of hazardous waste fuel.

(a) [Reserved]
(b) Notification. [Reserved]
(c) Burners that store hazardous waste 

fuel prior to burning are subject to the 
requirements of § 262.34 of this chapter, 
or to fall applicable requirements in 
Subparts A through L of Part 264 or Part 
265 of this chapter with respect to such 
storage, except as provided by § 266.36 
of this subpart for certain spent 
materials and by-products.

§ 266.36 Conditional exemption for spent 
materials and by-products exhibiting a 
characteristic of hazardous waste.

(a) Except as provided in paragraph 
(b), hazardous waste fuels that are spent 
materials and by-products and that are 
hazardous only because they exhibit a 
characteristic of hazardous waste are 
not subject to the notification 
requirements of Section 3010 of RCRA, 
the generator, transporter, or storage 
requirements of Parts 262 through 265, 
270 and 124 of this chapter.

(b) This exemption does not apply 
when the spent material or by-product is 
stored in a surface impoundment prior 
to burning.

Subpart E— [Reserved]

Subpart F— Recyclable Materials 
Utilized for Precious Metal Recovery

§ 266.70 Applicability and requirements.
(a) The regulations of this subpart 

apply to recyclable materials that are

reclaimed to recover economically 
significant amounts of gold, silver, 
platinum, paladium, irridium, osmium, 
rhodium, ruthenium, or any combination 
of these.

(b) Persons who generate, transport, 
or store recyclable materials that are 
regulated under this Subpart are subject 
to the following requirements:

(1) Notification requirements under 
Section 3010 of RCRA;

(2) Subpart B of Part262 (for 
generators), § § 263.20 and 263.21 (for 
transporters), and § § 265.71 and 265.72 
(for persons who store) of this chapter;

(c) Persons who store recycled 
materials that are regulated under this 
Subpart must keep the following records 
to document that they are not 
accumulating these materials 
speculatively (as defined in § 261.1(c) of 
this chapter);

(i) Records showing the volume of 
these materials stored at the beginning 
of the calendar year;

(ii) The amount of these materials 
generated or received during the 
calendar year; and

(iii) the amount of materials remaining 
at the end of the calendar year.

(d) Recyclable materials that are 
regulated under this Subpart that are 
accumulated speculatively (as defined 
in § 261.1(c) of this chapter) are subject 
to all applicable provisions of Parts 262 
through 265, 270 and 124 of this chapter.

Subpart G— Spent Lead-Acid Batteries 
Being Reclaimed

§ 266.30 Applicability and requirements.
(a) The regulations of this Subpart 

apply to persons who reclaim spent 
lead-acid batteries that are recyclable 
materials (“spent batteries”). Persons 
who generate, transport, or collect spent 
batteries, or who store spent batteries 
but do not reclaim them are not subject 
to regulation under Parts 262 through 266 
or Parts 270 or 124 of this Chapter, and 
also are not subject to the requirements 
of Section 3010 of RCRA.

(b) Owners or operators of facilities 
that store spent batteries before 
reclaiming them are subject to the 
following requirements.

(1) Notification requirements under 
Section 3010 of RCRA;

(2) All applicable provisions in 
Subparts A, B (but not § 264.13 (waste 
analysis)), C, D, E (but not § 264.71 or 
§ 264.72 (dealing with the use of the 
manifest and manifest discrepancies)), 
and F through L of Part 264 of this 
chapter;

(3) All applicable provisions in 
Subparts A, B (but not § 265.13 (waste 
analysis)), C, D, E (but not §265.71 and
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§ 265.72 (dealing with use of the 
manifest and manifest discrepancies)), 
and F through L of Part 265 of this 
chapter;

(4) All applicable provisions in Parts 
270 and 124 of this chapter.
(FR Doc. 85-3 Filed 1-3-85; 8:45 am]
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io
ns

 o
n 

th
e 

b
io

ti
c 

co
m

m
un

it
ie

s 
o

f 
th

e 
ne

ar
by

 b
an

ks
.

Th
e 

m
on

it
or

in
g 

pr
og

ra
m

 s
h

al
l 

in
di

ca
te

 t
ha

t 
th

e 
m

on
it

or
in

g 
in

ve
st

ig
at

io
n

s 
w

il
l 

be
 c

on
du

ct
ed

 b
y 

q
u

al
if

ie
d

, 
in

de
pe

nd
en

t 
sc

ie
n

ti
fi

c 
pe

rs
on

ne
l,

 a
nd

 
th

at
 t

he
se

 p
er

so
nn

el
 

an
d 

a
ll

 
re

qu
ir

ed
 e

qu
ip

m
en

t 
w

il
l 

be
 a

va
il

ab
le

 a
t 

th
e 

ti
m

e 
of

 o
pe

ra
ti

on
s.

 
Th

e 
m

on
it

or
in

g 
te

am
 w

il
l 

su
bm

it
 i

ts
 f

in
d

in
gs

 
to

 t
he

 
Re

gi
on

al
 

D
ir

e
ct

or
 (

RD
) 

on
 a

 s
ch

ed
ul

e 
es

ta
bl

is
he

d
 b

y 
th

e 
RD

, 
or

 
Im

m
ed

ia
te

ly
 

1n
 c

as
e 

of
.i

m
m

in
en

t 
da

ng
er

 t
o 

th
e 

bi
ot

a 
o

f 
th

e 
ba

nk
 r

e
su

lt
in

g 
d

ir
e

ct
ly

 f
ro

m
 d

ri
ll

in
g

 o
r 

ot
he

r 
op

er
at

io
ns

. 
If

 I
t 

1s
 d

ec
id

ed
 t

ha
t 

su
rf

ac
e 

d
is

p
os

al
 

o
f 

d
ri

ll
in

g
 f

lu
id

s 
or

 c
u

tt
in

gs
 p

re
se

nt
s 

no
 d

an
ge

r 
to

 
> 

no
 f

u
rt

h
e

r 
m

on
it

or
in

g 
o

f 
th

at
 p

ar
ti

cu
la

r 
w

el
l 

or
 p

la
tf

or
m

w
il

l 
be

 r
eq

ui
re

d.
 

If
, 

ho
w

ev
er

, 
th

e 
m

on
it

or
in

g 
pr

og
ra

m
 i

n
d

ic
at

es
 t

ha
t 

th
e 

b
io

ta
 o

f 
th

e 
ba

nk
 a

re
 b

ei
ng

 h
ar

m
ed

, 
or

 i
f 

th
er

e 
1s

 a
 g

re
at

 
li

ke
li

h
oo

d
 

..
 

th
at

 o
pe

ra
ti

on
 o

f 
th

at
 p

ar
ti

cu
la

r 
w

el
l 

or
 p

la
tf

or
m

 m
ay

 c
au

se
 h

ar
m

 t
o 

th
e 

b
io

ta
 o

f 
th

e 
ba

nk
, 

th
e 

RD
 s

h
al

l 
re

qu
ir

e 
sh

un
ti

ng
 a

s 
sp

ec
if

ie
d

 
1n

 
su

bp
ar

ag
ra

ph
 

(1
) 

ab
ov

e 
or

 o
th

er
 a

pp
ro

pr
ia

te
 o

pe
ra

ti
on

al
 

re
st

ri
ct

io
n

s.

St
ip

u
la

ti
o

n
 N

o.
 

3—
Li

ve
 B

ot
to

m
 A

re
as

.

(T
hi

s 
st

ip
u

la
ti

o
n

 w
il

l 
be

 I
nc

lu
de

d 
1n

 
le

as
es

 l
oc

at
ed

 1
n 

th
e 

ar
ea

s 
In

di
ca

te
d 

on
 m

ap
 1

 d
es

cr
ib

ed
 1

n 
pa

ra
gr

ap
h 

12
.)

P
ri

o
r 

to
 a

ny
 d

ri
ll

in
g

 a
ct

iv
it

y 
or

 t
he

 c
on

st
ru

ct
io

n 
o

r 
pl

ac
em

en
t 

o
f 

an
y 

st
ru

ct
ur

e 
fo

r 
ex

p
lo

ra
ti

on
 o

r 
de

ve
lo

pm
en

t 
on

 t
h

is
 

le
as

e,
 

in
cl

ud
in

g 
bu

t 
no

t 
li

m
it

ed
 t

o 
w

el
l 

d
ri

ll
in

g
 a

nd
 p

ip
el

in
e 

an
d 

pl
at

fo
rm

 p
la

ce
m

en
t,

 t
he

 l
es

se
e 

w
il

l 
su

bm
it

 t
o 

th
e 

Re
gi

on
al

 
D

ir
e

ct
or

 
(R

D)
 a

 b
at

hy
m

et
ry

 m
ap

, 
pr

ep
ar

ed
 u

ti
li

zi
n

g
 

re
m

ot
e 

se
ns

in
g 

an
d/

or
 o

th
er

 s
ur

ve
y 

te
ch

ni
qu

es
. 

T
hi

s 
m

ap
 w

il
l 

In
cl

ud
e 

In
te

rp
re

­
ta

ti
on

s 
fo

r 
th

e 
pr

es
en

ce
 o

f 
li

ve
 b

ot
to

m
 a

re
as

 w
it

hi
n 

a 
m

in
im

um
 o

f 
1,

82
0 

m
et

er
s 

ra
d

iu
s 

o
f 

a 
pr

op
os

ed
 e

xp
lo

ra
ti

on
 o

r 
pr

od
uc

ti
on

 a
ct

iv
it

y 
si

te
.

Fo
r 

th
e 

pu
rp

os
e 

o
f 

th
is

 s
ti

p
u

la
ti

o
n

, 
"l

iv
e

 b
ot

to
m

 a
re

as
" 

ar
e 

de
fi

ne
d 

as
 

th
os

e 
ar

ea
s 

w
hi

ch
 c

on
ta

in
 b

io
lo

gi
ca

l 
as

se
m

bl
ag

es
 c

o
n

si
st

in
g 

o
f 

su
ch

 s
e

ss
il

e
 

In
ve

rt
eb

ra
te

s 
as

 s
ea

 f
an

s,
 

se
a 

w
hi

ps
, 

hy
dr

ol
ds

, 
an

em
on

es
, 

as
cl

d
ia

n
s,

 s
po

ng
es

, 
br

yo
zo

an
s,

 
se

ag
ra

ss
es

, 
or

 c
o

ra
ls

 
li

vi
n

g
 u

po
n 

an
d 

at
ta

ch
ed

 t
o 

n
at

u
ra

ll
y 

oc
cu

rr
in

g 
ha

rd
 o

r 
ro

ck
y 

fo
rm

at
io

ns
 w

it
h 

ro
ug

h,
 

br
ok

en
, 

o
r 

sm
oo

th
 t

op
og

ra
ph

y;
 

o
r 

w
ho

se
 1

1t
ho

to
pe

 f
av

or
s 

th
e 

ac
cu

m
ul

at
io

n 
o

f 
tu

rt
le

s,
 f

is
h

e
s,

 a
nd

 o
th

er
 f

au
na

. 
If

 I
t 

is
 d

et
er

m
in

ed
 t

ha
t 

th
e 

re
m

ot
e 

se
ns

in
g 

da
ta

 
In

di
ca

te
 t

he
 p

re
se

nc
e 

o
f 

ha
rd

 
] 

ve
 

th
e 

le
ss

ee
 w

il
l 

al
so

 s
ub

m
it

 t
o 

th
e 

RD
 p

hp
to

do
cu

m
en

ta
tl

on
o

f 
th

e 
se

a 
bo

tt
om

 n
ea

r 
pr

op
os

ed
 e

xp
lo

ra
to

ry
 d

ri
ll

in
g

 s
it

e
s 

or
 p

ro
po

se
d 

pl
at

fo
rm

 
lo

ca
ti

on
s.

If
 f

t 
is

 d
et

er
m

in
ed

 t
ha

t 
li

ve
 b

ot
to

m
 a

re
as

 m
ig

ht
 b

e 
ad

ve
rs

el
y 

Im
pa

ct
ed

 b
y 

th
e 

pr
op

os
ed

 a
c

ti
v

it
ie

s,
 t

he
n 

th
e 

RD
 w

il
l 

re
qu

ir
e 

th
e 

le
ss

ee
 t

o 
un

de
rt

ak
e 

an
y 

m
ea

su
re

 d
ee

m
ed

 e
co

no
m

ic
al

ly
, 

en
vi

ro
nm

en
ta

ll
y,

 a
nd

 t
e

ch
n

ic
al

ly
 f

e
as

ib
le

 t
o 

pr
ot

ec
t 

li
ve

 b
ot

to
m

 a
re

as
. 

Th
es

e 
m

ea
su

re
s 

m
ay

 i
nc

lu
de

, 
bu

t 
ar

e 
no

t 
li

m
it

ed
 

to
, 

th
e 

fo
ll

ow
in

g:

(a
) 

th
e 

re
lo

ca
ti

on
 o

f 
op

er
at

io
ns

 t
o 

av
oi

d 
li

ve
 b

ot
to

m
 a

re
as

;

(b
) 

th
e 

sh
un

ti
ng

 o
f 

a
ll

 
d

ri
ll

in
g

 f
lu

id
s 

an
d 

cu
tt

in
gs

 
1n

 s
uc

h 
a 

m
an

ne
r 

as
 t

o 
av

oi
d 

li
ve

 b
ot

to
m

 a
re

as
;

16

(c
) 

th
e 

tr
an

sp
or

ta
ti

on
 o

f 
d

ri
ll

in
g

 f
lu

id
s 

an
d 

cu
tt

in
gs

 t
o 

ap
pr

ov
ed

 d
is

p
os

al
 

si
te

s;
 

an
d

(d
) 

th
e 

m
on

it
or

in
g 

o
f 

li
ve

 b
ot

to
m

 a
re

as
 t

o 
as

se
ss

 t
he

.a
de

qu
ac

y
of

 a
ny

 m
it

ig
at

io
n

 m
ea

su
re

s 
ta

ke
n 

an
d 

th
e 

im
pa

ct
 o

f 
le

ss
ee

 
in

it
ia

te
d

 
a

ct
iv

it
ie

s.

St
ip

u
la

ti
o

n 
No

. 
4—

M
il

it
a

ry
 W

ar
ni

ng
 A

re
as

.

(T
hi

s 
st

ip
u

la
ti

o
n

 w
il

l 
be

 
In

cl
ud

ed
 

In
 l

ea
se

s 
lo

ca
te

d 
w

it
hi

n 
ea

ch
 w

ar
ni

ng
 

ar
ea

, 
as

 
sh

ow
n 

on
 m

ap
 1

 d
es

cr
ib

ed
 

in
 p

ar
ag

ra
ph

 1
2.

)

W
ar

ni
ng

 A
re

as
 C

om
m

an
d 

H
ea

dq
ua

rt
er

s 
C

en
tr

al
 

Pl
an

ni
ng

 A
re

a

W
ar

ni
ng

 A
re

as
 

W
-1

55

W
-4

53

W
-9

2

Eg
!i

n 
W

at
er

 
Te

st
 A

re
a 

1 
an

d 
3

W
ar

ni
ng

 A
re

as
 

Co
m

m
an

d 
H

ea
dq

ua
rt

er
s

N
av

al
 

A
ir

 T
ra

in
in

g 
Co

m
m

an
d 

T
ra

in
in

g 
W

in
g 

Si
x 

N
av

al
 

A
ir

 S
ta

ti
on

 
Pe

ns
ac

ol
a,

 
Fl

or
id

a 
32

50
8

15
9t

h 
T

ac
ti

ca
l 

Fi
gh

te
r 

G
ro

up
 

A
ir

 N
at

io
na

l 
G

ua
rd

 
U

.S
.N

.A
.S

. 
NO

LA
Ne

w 
O

rl
ea

ns
, 

Lo
ui

si
an

a 
70

14
3-

02
00

N
av

al
 

A
ir

 S
ta

ti
on

Ne
w 

O
rl

ea
ns

, 
Lo

ui
si

an
a 

70
14

3

Co
m

m
an

de
r 

Ar
m

am
en

t 
D

iv
is

io
n

Eg
!i

n
 A

ir
 F

or
ce

 B
as

e,
 

Fl
or

id
a 

32
54

2

(a
) 

H
ol

d 
H

ar
m

le
ss

W
he

th
er

 o
r 

no
t 

co
m

pe
ns

at
io

n 
fo

r 
su

ch
 d

am
ag

e 
or

 I
n

ju
ry

 m
ig

ht
 b

e 
du

e 
un

de
r 

a 
th

eo
ry

 o
f 

st
ri

c
t 

or
 a

bs
ol

ut
e 

li
a

b
il

it
y

 o
r 

ot
he

rw
is

e,
 

th
e 

le
ss

ee
 a

ss
um

es
 a

ll
 

ri
sk

s 
o

f 
da

m
ag

e 
o

r 
in

ju
ry

 t
o 

pe
rs

on
s 

or
 p

ro
pe

rt
y 

w
hi

ch
 o

cc
ur

s 
in

, 
on

, 
or

 
ab

ov
e 

th
e 

O
ut

er
 C

on
ti

ne
nt

al
 

Sh
e

lf
, 

to
 a

ny
 p

er
so

n 
or

 p
er

so
ns

 o
r 

to
 a

ny
 p

ro
pe

rt
y 

o
f 

an
y 

pe
rs

on
 o

r 
pe

rs
on

s 
w

ho
 a

re
 a

ge
nt

s,
 e

m
pl

oy
ee

s,
 o

r 
in

vi
te

e
s 

o
f 

th
e 

le
ss

ee
, 

it
s 

ag
en

ts
, 

in
de

pe
nd

en
t 

co
nt

ra
ct

or
s 

or
 s

ub
co

nt
ra

ct
or

s 
do

in
g 

b
us

in
es

s 
w

it
h 

th
e 

le
ss

ee
 1

n 
co

nn
ec

ti
on

 w
it

h 
an

y 
a

c
ti

v
it

ie
s 

be
in

g 
pe

rf
or

m
ed

 b
y 

th
e 

le
ss

ee
 

1n
, 

on
, 

or
 a

bo
ve

 t
he

 O
ut

er
 C

on
ti

ne
nt

al
 

Sh
e

lf
, 

1f
 s

uc
h 

in
ju

ry
 o

r 
da

m
ag

e 
to

 s
uc

h 
pe

rs
on

 
o

r 
pr

op
er

ty
 o

cc
ur

s 
by

 r
ea

so
n 

of
 t

he
 a

ct
iv

it
ie

s 
of

 a
ny

 a
ge

nc
y 

o
f 

th
e 

.
U

.S
. 

G
ov

er
nm

en
t,

 
It

s 
co

nt
ra

ct
or

s 
o

r 
su

bc
on

tr
ac

to
rs

, 
or

 a
ny

 o
f 

th
e

ir
 o

ff
ic

e
rs

, 
ag

en
ts

, 
or

 e
m

pl
oy

ee
s,

 
be

in
g 

co
nd

uc
te

d 
as

 a
 

pa
rt

 o
f,

 
or

 1
n 

co
nn

ec
ti

on
 w

it
h,

 
th

e 
pr

og
ra

m
s 

an
d 

a
c

ti
v

it
ie

s 
of

 t
he

 c
om

m
an

d 
he

ad
qu

ar
te

rs
 l

is
te

d
 

in
 t

he
 t

ab
le

 
ab

ov
e.
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N
ot

w
it

hs
ta

nd
in

g 
an

y 
li

m
it

at
io

n
s 

o
f 

th
e 

le
ss

e
e

's
 

li
a

b
il

it
y

 i
n

 s
ec

ti
on

 
14

 o
f 

th
e 

le
as

e*
 

th
e 

le
ss

ee
 a

ss
um

es
 t

he
 r

is
k

 w
he

th
er

 s
uc

h 
In

ju
ry

 o
r 

da
m

ag
e 

1s
 

ca
us

ed
 I

n 
w

ho
le

 o
r 

1n
 p

ar
t 

by
 a

ny
 a

ct
 o

r 
om

is
si

on
* 

re
ga

rd
le

ss
 o

f 
ne

gl
ig

en
ce

 
o

r 
fa

u
lt

, 
o

f 
th

e 
U

ni
te

d 
St

at
e

s,
 

it
s 

co
nt

ra
ct

or
s 

or
 s

ub
co

nt
ra

ct
or

s,
 o

r 
an

y 
o

f 
th

e
ir

 o
ff

ic
e

rs
, 

ag
en

ts
, 

o
r 

em
pl

oy
ee

s.
 

Th
e 

le
ss

ee
 f

u
rt

h
e

r 
ag

re
es

 t
o 

in
de

m
ni

fy
 a

nd
 s

av
e 

ha
rm

le
ss

 t
he

 U
ni

te
d 

St
at

es
 a

ga
in

st
 a

ll
 c

la
im

s 
fo

r 
lo

ss
, 

da
m

ag
e,

 o
r 

in
ju

ry
 s

us
ta

in
ed

.b
y 

th
e 

le
ss

ee
, 

an
d 

to
 i

nd
em

ni
fy

 a
nd

 s
av

e 
ha

rm
le

ss
 t

he
 U

ni
te

d 
St

at
es

 a
ga

in
st

 a
ll

 
cl

ai
m

s 
fo

r 
lo

ss
, 

da
m

ag
e,

 o
r 

in
ju

ry
 

su
st

ai
ne

d 
by

 a
ge

nt
s,

 e
m

pl
oy

ee
s,

 o
r 

In
vi

te
e

s 
o

f 
th

e 
le

ss
e

e
, 

It
s 

ag
en

ts
, 

or
 

an
y 

In
de

pe
nd

en
t 

co
nt

ra
ct

or
s 

or
 s

ub
co

nt
ra

ct
or

s 
do

in
g 

b
us

in
es

s 
w

it
h 

th
e 

le
ss

ee
 

in
 c

on
ne

ct
io

n 
w

it
h 

th
e 

pr
og

ra
m

s 
an

d 
a

c
ti

v
it

ie
s 

o
f 

th
e 

af
or

em
en

ti
on

ed
 m

il
it

a
ry

 
In

st
a

ll
a

ti
o

n
s 

an
d 

ag
en

ci
es

, 
w

he
th

er
 t

he
 s

am
e 

be
 c

au
se

d 
In

 w
ho

le
 o

r 
in

 p
ar

t 
by

 
th

e 
ne

gl
ig

en
ce

 o
r 

fa
u

lt
 o

f 
th

e 
U

ni
te

d 
St

at
e

s,
 I

ts
 c

on
tr

ac
to

rs
 o

r 
su

bc
on

tr
ac

to
rs

, 
o

r 
an

y 
o

f 
th

e
ir

 o
ff

ic
e

rs
, 

ag
en

ts
, 

or
 e

m
pl

oy
ee

s 
an

d 
w

he
th

er
 s

uc
h 

cl
ai

m
s 

m
ig

ht
 

be
 s

us
ta

in
ed

 u
nd

er
 t

he
or

ie
s 

of
 s

tr
ic

t 
o

r 
ab

so
lu

te
 l

ia
b

il
it

y
 o

r 
ot

he
rw

is
e.

(b
) 

El
ec

tr
om

ag
ne

ti
c 

Em
is

si
on

s

Th
e 

le
ss

ee
 a

gr
ee

s 
to

 c
on

tr
ol

 
It

s 
ow

n 
el

ec
tr

om
ag

ne
ti

c 
em

is
si

on
s 

an
d 

th
os

e 
of

1 
1t

- 
ag

en
ts

, 
em

pl
oy

ee
s,

 
in

vi
te

e
s,

 
In

de
pe

nd
en

t 
co

nt
ra

ct
or
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ŵ

e 
m

in
im

iz
in

g 
co

n
fl

ic
ts

 w
it

h 
De

pa
rt

m
en

t 
of

 D
ef

en
se

 a
ct

iv
it

ie
s.

A 
PO

E 
w

il
l 

be
 d

is
ap

pr
ov

ed
 

1n
 a

cc
or

da
nc

e 
w

it
h 

25
0.

34
.1

(e
)(

2
)(

11
1)

 
if

 i
t 

1s
 

de
te

rm
in

ed
 t

ha
t 

th
e 

pr
op

os
ed

 o
pe

ra
ti

on
s 

w
il

l 
re

su
lt

 
in

 
in

te
rf

er
en

ce
 w

it
h 

sc
he

du
le

d 
m

il
it

a
ry

 m
is

si
on

s 
1n

 s
uc

h 
a 

m
an

ne
r 

as
 t

o 
p

os
si

b
ly

 j
eo

pa
rd

iz
e 

th
e 

na
ti

on
al

 
de

fe
ns

e 
or

 t
o 

po
se

 u
na

cc
ep

ta
bl

e 
ri

sk
s 

to
 

li
fe

 a
nd

 p
ro

pe
rt

y.
 

M
or

eo
ve

r,
 

1f
 t

he
re

 
Is

 a
 s

e
ri

ou
s 

th
re

at
 o

f 
ha

rm
 o

r 
da

m
ag

e 
to

 l
if

e
 o

r 
pr

op
er

ty
 

o
r 

If
 I

t 
Is

 
1n

 t
ho

 I
n

te
re

st
 o

f 
n

st
io

nd
l 

se
cu

ri
ty

 o
r 

de
fe

ns
e9

 
ap

pr
ov

ed
 

op
er

at
io

ns
 m

ay
 b

e 
su

sp
en

de
d 

in
 a

cc
or

da
nc

e 
w

it
h 

30
 C

FR
 2

50
.1

2(
a)

(1
)(

i1
) 

an
d

(1
11

).
 

If
 o

pe
ra

ti
on

s 
ar

e 
su

sp
en

de
d 

o
r 

ot
he

rw
is

e 
te

m
po

ra
ri

ly
 p

ro
hi

b
it

ed
, 

th
e 

te
rm

 o
f 

th
e 

le
as

e 
sh

al
l 

au
to

m
at

ic
al

ly
 h

e 
ex

te
nd

ed
 f

o
r 

a 
pe

ri
od

 o
f 

ti
m

e 
eq

ui
va

le
nt

 t
o 

th
e 

pe
ri

od
 t

ha
t 

th
e 

su
sp

en
si

on
 o

r 
p

ro
h

ib
it

io
n

 
is

 
in

 e
ff

ec
t.

(b
) 

Th
e 

se
co

nd
 o

pt
io

n 
Is

 t
o 

de
fe

r 
no

w
 a

 f
ix

ed
 4

0-
 b

y 
40

-m
il

e 
a

ir
cr

a
ft

 c
a

rr
ie

r 
op

er
at

in
g 

ar
ea

 w
it

hi
n 

W
-1

55
. 

No
 

le
as

in
g 

w
ou

ld
 b

e 
pe

rm
it

te
d 

1n
 t

ha
t 

de
fe

rr
ed

 
ar

ea
 f

o
r 

a 
pe

ri
od

 o
f 

4 
ye

ar
s 

a
ft

e
r 

th
e 

Sa
le

 9
8 

sa
le

 d
at

e.
 

Re
m

ai
ni

ng
 b

lo
ck

s 
1n

 
W

-1
55

 w
ou

ld
 b

e 
le

as
ed

 w
it

h 
no

 r
e

st
ri

ct
io

n
s.

 
A

ft
e

r 
th

e 
4-

ye
ar

 p
er

io
d,

 d
ri

ll
in

g
 

re
su

lt
s 

in
 a

dj
ac

en
t 

ar
ea

s 
w

ou
ld

 b
e 

ev
al

ua
te

d 
to

 d
et

er
m

in
e 

if
 r

el
oc

at
io

n 
o

f 
th

e 
ca

rr
ie

r 
op

er
at

in
g 

ar
ea

 c
ou

ld
 b

e 
ad

va
nt

ag
eo

us
 a

nd
 f

e
as

ib
le

.

Th
e 

fo
ll

ow
in

g 
bl

oc
ks

 p
ro

po
se

d 
fo

r 
d

ef
er

ra
l 

ar
e 

lo
ca

te
d 

1n
 

th
e 

Ea
st

er
n 

G
ul

f 
Pl

an
ni

ng
 A

re
a 

an
d 

he
nc

e 
do

 n
ot

 c
on

st
it

ut
e 

d
ef

e
rr

al
s 

fr
om

 S
al

e 
98

: 
NH

 1
6-

8,
 

B1
?c

£s
 4

7 
th

ro
ug

h 
54

, 
58

 t
hr

ou
gh

 6
0,

 
91

 t
hr

ou
gh

 9
8,

 
10

1 
th

ro
ug

h 
i?

4,
 

^
5

 t
hr

ou
gh

 1
48

, 
17

9 
th

ro
ug

h 
19

2,
 

22
3 

th
ro

ug
h 

23
4,

 
26

7 
th

ro
ug

h 
27

9,
 

31
1 

th
ro

ug
h 

32
4,

 
35

5 
th

ro
ug

h 
36

8,
 

39
9 

th
ro

ug
h 

41
2,

 4
43

 t
hr

ou
gh

 4
56

, 
49

2 
th

ro
ug

h 
50

0,
 a

nd
 5

42
 t

hr
ou

gh
 5

44
.

Th
e 

De
pa

rt
m

en
t 

1s
 a

ls
o

 c
on

si
d

er
in

g 
ho

ld
in

g 
Sa

l?
 9

8 
in

 t
w

o 
p

ar
ts

. 
P

ar
t 

1 
w

ou
ld

 n
ot

 I
nc

lu
de

 t
he

 a
bo

ve
 l

is
te

d
 b

lo
ck

s.
 

Th
ey

 w
ou

ld
 c

on
st

it
ut

e 
Sa

le
 

98
—

Pa
rt

 2
, 

to
 b

e 
he

ld
 a

t 
th

e 
sa

m
e 

ti
m

e 
as

 S
al

e 
94

—
Ea

st
er

n 
G

ul
f 

o
f 

M
ex

ic
o 

(t
e

n
ta

ti
ve

ly
 s

ch
ed

ul
ed

 f
o

r 
No

ve
m

be
r 

19
85

).
 

T
hi

s 
w

ou
ld

 a
ll

ow
 W

-1
55

 t
o 

be
 

of
fe

re
d 

in
 

it
s 

e
n

ti
re

ty
 a

t 
on

e 
ti

m
e.

 
Th

e 
sa

m
e 

le
as

e 
op

ti
on

s 
((

a)
 a

nd
 7

bV
) 

w
ou

ld
 b

e 
co

ns
id

er
ed

. 
”

Co
im

te
nt

s 
on

 t
he

 s
ti

p
u

la
ti

o
n

, 
d

ef
er

ra
l 

op
ti

on
, 

an
d 

th
e 

p
o

ss
ib

il
it

y
 o

f 
ho

ld
in

g 
th

is
 s

al
e

 i
n

 t
w

o 
p

ar
ts

 a
re

 s
o

li
ci

te
d

. 
Re

sp
on

de
nt

s 
ar

e 
in

vi
te

d
 t

o 
In

d
ic

at
e 

a 
pr

ef
er

re
d 

co
m

bi
na

ti
on

 o
f 

th
es

e 
ap

pr
oa

ch
es

 o
r 

al
te

rn
at

iv
e

s,
 

if
 

ap
pr

op
ri

at
e.

 
Co

m
m

en
ts

 s
ho

ul
d 

be
 d

ir
ec

te
d 

to
 t

he
 a

dd
re

ss
 s

ta
te

d 
1n

 
pa

ra
gr

ap
h 

14
 

(h
) 

an
d 

ar
e 

du
e 

w
it

hi
n 

60
 d

ay
s 

fo
ll

ow
in

g 
p

ub
li

ca
ti

on
 o

f 
th

is
 

N
ot

ic
e.

20

14
. 

In
fo

rm
at

io
n 

to
 L

es
se

es
.

(a
) 

In
fo

rm
at

io
n 

on
 L

ea
si

ng
 M

ap
s.

 
Th

er
e 

is
 a

va
il

ab
le

 f
ro

m
 t

he
 G

ul
f 

of
 M

ex
ic

o 
Re

gi
on

al
 

O
ff

ic
e 

a 
se

t 
oT

dr
aw

in
gs

 e
n

ti
tl

e
d

 "
S

p
li

t 
B

lo
ck

s—
C

en
tr

al
 

G
ul

f 
o

f 
M

ex
ic

o,
" 

d
ep

ic
ti

ng
 t

he
 S

ta
te

-F
ed

er
al

 
bo

un
da

ry
, 

in
cl

ud
in

g 
th

e 
ac

re
ag

e 
on

 t
he

 F
ed

er
al

 
si

d
e 

of
 t

he
 l

in
e

. 
Fo

r 
co

m
pl

et
e 

in
fo

rm
at

io
n 

on
 a

ny
 

of
 t

he
 s

ub
je

ct
s 

m
en

ti
on

ed
 i

n 
th

is
 N

ot
ic

e,
 

in
cl

ud
in

g 
co

pi
es

 o
f 

th
e 

va
ri

ou
s 

do
cu

m
en

ts
 

id
e

n
ti

fi
e

d
 a

s 
av

ai
la

b
le

 f
ro

m
 t

he
 G

ul
f 

of
 M

ex
ic

o 
Re

gi
on

al
 

O
ff

ic
e,

 
pr

os
pe

ct
iv

e 
bi

dd
er

s 
sh

ou
ld

 c
on

ta
ct

 t
he

 P
ub

li
c 

In
fo

rm
at

io
n 

U
ni

t 
at

 t
he

 
ad

dr
es

s 
st

at
ed

 
In

 p
ar

ag
ra

ph
 2

, 
e

it
h

e
r 

1n
 w

ri
ti

n
g 

or
 b

y 
te

le
ph

on
e 

(5
04

) 
83

8-
05

19
 o

r 
83

8-
05

27
.

(b
) 

In
fo

rm
at

io
n 

on
 N

av
ig

at
io

n 
Sa

fe
ty

. 
O

pe
ra

ti
on

s 
on

 s
om

e 
o

f 
th

e 
bl

oc
ks

 o
ff

er
ed

 f
o

r 
le

as
e 

m
ay

 b
e 

re
st

ri
ct

e
d

 b
yd

e
si

gn
at

io
n

 o
f 

fa
ir

w
ay

s,
 

pr
ec

au
ti

on
ar

y 
zo

ne
s,

 
an

ch
or

ag
es

, 
sa

fe
ty

 z
on

es
, 

or
 t

ra
ff

ic
 s

ep
ar

at
io

n 
sc

he
m

es
 e

st
ab

li
sh

ed
 b

y 
th

e 
U

.S
. 

Co
as

t 
G

ua
rd

 p
ur

su
an

t 
to

 t
he

 P
or

ts
 a

nd
 

W
at

er
w

ay
s 

Sa
fe

ty
 A

ct
 

(3
3 

U
.S

.C
. 

12
21

 e
t.

 
se

q.
) 

as
 a

m
en

de
d;

 o
r 

1n
 c

on
ne

ct
io

n 
w

it
h 

th
e 

Lo
ui

si
an

a 
O

ff
sh

or
e 

O
il

 
Po

rt
 

(L
O

O
P)

 
fo

r 
bl

oc
ks

 5
7 

an
d 

59
, 

G
ra

nd
 

Is
le

 a
re

a.
 

U
.S

. 
Co

rp
s 

o
f 

En
gi

ne
er

s 
pe

rm
it

s 
ar

e 
re

qu
ir

ed
 f

o
r 

co
ns

tr
uc

ti
on

 
of

 a
ny

 a
rt

if
ic

ia
l 

is
la

n
d

s,
 

in
st

a
ll

a
ti

o
n

s,
 a

nd
 o

th
er

 d
ev

ic
es

 p
er

m
an

en
tl

y 
o

r 
te

m
po

ra
ri

ly
 a

tt
ac

he
d 

to
 t

he
 s

ea
be

d 
lo

ca
te

d 
on

 t
he

 0
CS

 i
n

 a
cc

or
da

nc
e 

w
it

h 
se

ct
io

n 
4(

e)
 o

f 
th

e 
0C

$ 
La

nd
s 

A
ct

, 
as

 a
m

en
de

d.

Pr
os

pe
ct

iv
e 

bi
dd

er
s 

sh
ou

ld
 b

e 
aw

ar
e 

o
f 

a 
C

oa
st

 G
ua

rd
 s

tu
dy

 o
f 

po
rt

 a
cc

es
s 

ro
ut

es
 

1n
 t

he
 G

ul
f 

o
f 

M
ex

ic
o.

 
N

ot
ic

e 
o

f 
th

is
 s

tu
dy

 w
as

 p
ub

lis
he

d*
1n

 t
he

 
Fe

de
ra

l 
R

eg
is

te
r 

on
 M

ar
ch

 
19

, 
19

84
, 

at
 4

9 
FR

 1
01

27
, 

w
it

h 
an

 a
dd

it
io

na
l 

re
fe

re
nc

e 
on

 A
p

ri
l 

12
, 

19
84

, 
at

 4
9 

FR
 

14
53

8.
 

Th
e 

st
ud

y 
w

il
l 

ev
al

ua
te

 
al

te
rn

at
iv

e
 r

ou
ti

ng
 m

ea
su

re
s 

fo
r 

th
e 

G
al

ve
st

on
 a

nd
 L

OO
P 

ap
pr

oa
ch

es
. 

Th
e 

re
su

lt
s 

o
f 

th
is

 s
tu

dy
 c

ou
ld

 c
au

se
 r

e
st

ri
ct

io
n

s 
on

 t
he

 m
an

ne
r 

in
 w

hi
ch

 
sp

e
ci

fi
c 

of
fs

ho
re

 a
re

as
 l

ea
se

d 
af

te
r 

M
ar

ch
 1

9,
 

19
84

, 
m

ay
 b

e 
ex

pl
or

ed
 a

nd
 

de
ve

lo
pe

d.
 

In
 t

he
 C

en
tr

al
 

G
ul

f 
of

 M
ex

ic
o,

 
th

e 
fo

ll
ow

in
g 

m
ap

 a
re

as
 a

nd
 b

lo
ck

s 
ar

e 
af

fe
ct

ed
 

(r
ef

er
en

ce
: 

O
ut

er
 C

on
ti

ne
nt

al
 

Sh
e

lf
 L

ea
si

ng
 M

ap
s—

Lo
ui

si
an

a)
:

(1
) 

W
es

t 
Ca

m
er

on
 A

re
a,

 
So

ut
h 

A
dd

it
io

n 
- 

Ma
p 

IB
Bl

oc
ks

 4
68

, 
46

9,
 

47
1,

 
47

2,
 

47
3,

 
47

4,
 

47
5,

 
49

5,
 a

nd
 4

96

(2
) 

G
ra

nd
 I

sl
e

 A
re

a 
- 

M
ap

 7
Bl

oc
ks

 6
7,

 
68

, 
69

, 
an

d 
80

(3
) 

W
es

t 
D

el
ta

 A
re

a 
So

ut
h 

A
d

d
it

io
n 

- 
Ma

p 
8A

Bl
oc

ks
 

11
9,

 
12

0,
 

13
5,

 
13

6,
 

13
9,

 
15

0,
 

15
1,

 a
nd

 1
53

Fo
r 

ad
d

it
io

na
l 

In
fo

rm
at

io
n,

 p
ro

sp
ec

ti
ve

 b
id

de
rs

 s
ho

ul
d 

co
nt

ac
t 

Lt
. 

Co
m

pa
nd

er
 

M.
 

W.
 

Br
ow

n,
 A

ss
is

ta
n

t 
M

ar
in

e 
Po

rt
 S

af
et

y 
O

ff
ic

e
r,

 8
th

 C
oa

st
 G

ua
rd

 D
is

tr
ic

t,
 

H
al

e 
Bo

gg
s 

Fe
de

ra
l 

B
u

il
d

in
g,

 N
ew

 O
rl

ea
ns

, 
Lo

ui
si

an
a 

(P
ho

ne
: 

(5
04

) 
58

9-
69

01
).

(c
) 

In
fo

rm
at

io
n 

on
 M

OU
 w

it
h 

DO
T 

on
 

P
ip

e
li

n
e

s.
 

B
id

de
rs

 a
re

 a
dv

is
ed

 
th

at
 t

he
 D

ep
ar

tm
en

ts
 o

f 
th

e 
in

te
ri

o
r 

an
d 

T
ra

ns
po

rt
at

io
n 

ha
ve

 e
nt

er
ed

 I
n

to
 a

 
Me

m
or

an
du

m
 o

f 
U

nd
er

st
an

di
ng

 d
at

ed
 M

ay
 6

, 
19

76
, 

co
nc

er
ni

ng
 t

he
 d

es
ig

n,
 

In
st

a
l­

la
ti

o
n

, 
op

er
at

io
n,

 a
nd

 m
ai

nt
en

an
ce

 o
f 

of
fs

ho
re

 p
ip

e
li

n
e

s.
 

B
id

de
rs

 s
ho

ul
d 

co
n

su
lt

 b
ot

h 
De

pa
rt

m
en

ts
 f

o
r 

re
gu

la
ti

on
s 

ap
p

li
ca

b
le

 t
o 

of
fs

ho
re

 p
ip

e
li

n
e

s.

21

H
o

u
o

lo
n

m
p

n
t_

 
a

n
d

680 Federal Register /  Vol 50, No. 3 /  Friday, January 4,1985 /  Notices



[FR Doc. 85-9 Filed 1-3-85; 8:45 am] 
BILLING CODE 4310-MR-C

(d
) 

In
fo

rm
at

io
n 

on
 U

n
it

iz
at

io
n

. 
Bi

dd
er

s 
ar

e 
ad

vi
se

d 
th

at
, 

in
 

ac
co

rd
an

ce
 w

it
h 

se
ct

io
n

 
16

 o
f 

ea
ch

 
le

as
e 

of
fe

re
d,

 
th

e 
le

ss
o

r 
m

ay
 r

eq
ui

re
a 

le
ss

ee
 t

o 
op

er
at

e 
un

de
r 

a 
u

n
it

, 
po

ol
in

g,
 o

r 
d

ri
ll

in
g

 a
gr

ee
m

en
t,

 a
nd

 t
ha

t 
th

e 
le

ss
e

r 
w

il
l 

gi
ve

 p
ar

ti
cu

la
r 

co
ns

id
er

at
io

n 
to

 r
eq

ui
ri

ng
 u

n
it

iz
at

io
n

 i
n 

in
st

an
ce

s 
w

he
re

 o
ne

 o
r 

m
or

e 
re

se
rv

o
ir

s 
un

de
rl

ie
 t

w
o 

or
 m

or
e 

le
as

es
 w

it
h 

a 
d

if
fe

re
n

t 
ro

ya
lt

y 
ra

te
 o

r 
a 

ne
t 

p
ro

fi
t 

sh
ar

e 
pa

ym
en

t.

(e
) 

In
fo

rm
at

io
n 

on
 

10
-Y

ea
r 

Le
as

es
. 

Fo
r 

th
os

e 
bl

oc
ks

 
id

e
n

ti
fi

e
d

as
 h

av
in

g 
le

as
e 

te
rm

s 
w

it
h 

an
 

in
it

ia
l 

pe
ri

od
 o

f 
10

 y
e

ar
s,

 b
id

de
rs

 a
re

 a
dv

is
ed

 
th

at
 p

ur
su

an
t 

to
 3

0 
CF

R 
25

0.
34

-1
(a

)(
3

),
 

th
e 

le
ss

ee
 s

h
al

l 
su

bm
it

 t
o 

th
e 

MM
S 

e
it

h
e

r 
an

 e
xp

lo
ra

ti
on

 p
la

n 
or

 a
 g

en
er

al
 

st
at

em
en

t 
o

f 
ex

p
lo

ra
ti

on
 i

nt
en

ti
on

 
p

ri
o

r 
to

 t
he

 e
nd

 o
f 

th
e 

ni
nt

h 
le

as
e 

ye
ar

.

(f
) 

In
fo

rm
at

io
n 

on
 A

ff
ir

m
at

iv
e 

A
ct

io
n.

 
R

ev
is

io
n 

o
f 

De
pa

rt
m

en
t 

o
f 

La
bo

r 
re

gu
la

ti
on

s 
on

 A
ff

ir
m

at
iv

e 
A

ct
io

n 
re

qu
ir

em
en

ts
 f

o
r 

G
ov

er
nm

en
t 

co
nt

ra
ct

or
s 

(i
nc

lu
d

in
g 

le
ss

e
e

s)
 h

av
e 

be
en

 d
ef

er
re

d,
 p

en
di

ng
 r

ev
ie

w
 o

f 
th

os
e 

re
gu

la
ti

on
s 

(s
ee

 F
ed

er
al

 
R

e
gi

st
er

 o
f 

Au
gu

st
 2

5,
 

19
81

, 
at

 4
6 

FR
 4

28
65

 a
nd

 4
29

68
).

 
Sh

ou
ld

 
ch

an
ge

s 
be

co
m

e 
e

ff
e

ct
iv

e
 a

t 
an

y 
ti

m
e 

be
fo

re
 t

he
 i

ss
ua

nc
e 

of
 l

ea
se

s 
re

su
lt

in
g 

fr
om

 t
h

is
 s

al
e

, 
se

ct
io

n 
18

 o
f 

th
e 

le
as

e 
fo

rm
 (

Fo
rm

 M
M

S-
20

05
, 

Au
gu

st
 1

98
2)

, 
w

ou
ld

 b
e 

de
le

te
d 

fr
om

 l
ea

se
s 

re
su

lt
in

g 
fr

om
 t

h
is

 s
al

e
. 

In
 a

d
d

it
io

n
, 

e
xi

st
in

g 
st

oc
ks

 o
f 

th
e 

A
ff

ir
m

at
iv

e 
A

ct
io

n 
fo

rm
s 

de
sc

ri
be

d 
1n

 p
ar

ag
ra

ph
 5

 o
f 

th
is

 N
ot

ic
e 

co
nt

ai
n 

la
ng

ua
ge

 t
ha

t 
w

ou
ld

 b
e 

su
pe

rs
ed

ed
 b

y 
th

e 
re

vi
se

d 
re

gu
la

ti
on

s 
at

41
 C

FR
 6

0-
1.

5(
a)

(1
) 

an
d 

60
-1

.7
(a

)(
1)

. 
Pe

nd
in

g 
th

e 
Is

su
an

ce
 o

f 
re

vi
se

d
 

ve
rs

io
ns

 o
f 

Fo
rm

s 
11

40
-7

 a
nd

 
11

40
-8

, 
su

bm
is

si
on

 o
f 

Fo
rm

 1
14

0-
7 

(J
un

e 
19

82
) 

an
d 

Fo
rm

 1
14

0-
8 

(J
un

e 
19

82
) 

w
il

l 
no

t 
In

va
li

d
at

e
 a

n 
ot

he
rw

is
e 

ac
ce

pt
ab

le
 b

id
, 

an
d 

th
e 

re
vi

se
d

 r
e

gu
la

ti
o

n
s'

 
re

qu
ir

em
en

ts
 w

il
l 

be
 d

ee
m

ed
 t

o 
be

 p
ar

t 
o

f 
th

e 
e

xi
st

in
g 

A
ff

ir
m

at
iv

e 
A

ct
io

n 
fo

rm
s.

(g
) 

In
fo

rm
at

io
n 

on
 O

rd
na

nc
e 

D
is

po
sa

l 
A

re
as

. 
B

id
de

rs
 a

re
 c

au
ti

on
ed

 
as

' 
to

 t
he

 e
xi

st
en

ce
 o

f 
tw

o 
in

ac
ti

ve
 o

rd
na

nc
e 

d
is

p
os

al
 

ar
ea

s 
in

 t
he

 M
is

si
ss

ip
p

i 
Ca

ny
on

 a
re

a,
 a

s 
sh

ow
n 

on
 m

ap
 

1 
de

sc
ri

be
d 

in
 p

ar
ag

ra
ph

 1
2.

 
Th

es
e 

ar
ea

s 
w

er
e 

us
ed

 t
o 

d
is

p
os

e 
o

f 
or

dn
an

ce
 o

f 
un

kn
ow

n 
co

m
po

si
ti

on
 a

nd
 q

ua
nt

it
y.

 
Th

e 
w

es
te

rn
­

m
os

t 
ar

ea
 

ha
s 

no
t 

be
en

 u
se

d 
fo

r 
ov

er
 1

5 
ye

ar
s.

 
W

at
er

 d
ep

th
s 

in
 t

h
is

 a
re

a 
ra

ng
e 

fr
om

 7
50

 t
o 

1,
52

5 
m

et
er

s.
 

Bo
tt

om
 s

ed
im

en
ts

 
in

 b
ot

h 
ar

ea
s 

ar
e 

ge
ne

ra
ll

y 
so

ft
, 

co
n

si
st

in
g 

o
f 

si
lt

y
 c

la
ys

. 
Ex

pl
or

at
io

n 
an

d 
de

ve
lo

pm
en

t 
a

ct
iv

it
ie

s 
in

 t
he

se
 

ar
ea

s 
re

qu
ir

e 
pr

ec
au

ti
on

s 
co

m
m

en
su

ra
te

 w
it

h 
th

e 
po

te
nt

ia
l 

ha
za

rd
s.

Th
e 

U
.S

. 
A

ir
 F

or
ce

 h
as

 
re

le
as

ed
 a

n 
in

de
te

rm
in

ab
le

 a
m

ou
nt

 o
f 

un
ex

pl
od

ed
 

or
dn

an
ce

 t
hr

ou
gh

ou
t 

Eg
!i

n 
W

at
er

 T
es

t 
Ar

ea
s 

1 
an

d 
3.

 
Th

e 
ex

ac
t 

lo
ca

ti
on

 o
f 

th
e 

un
ex

pl
od

ed
 o

rd
na

nc
e 

is
 u

nk
no

w
n,

 a
nd

 l
es

se
es

 a
re

 a
dv

is
ed

 t
ha

t 
a

ll
 

le
as

e 
bl

oc
ks

 i
nc

lu
de

d 
1n

 t
h

is
 s

al
e 

w
it

hi
n 

th
es

e 
w

at
er

 t
e

st
 a

re
as

 s
ho

ul
d 

be
 c

on
si

de
re

d 
p

ot
e

n
ti

al
ly

 h
az

ar
do

us
 t

o 
d

ri
ll

in
g

 a
nd

 p
la

tf
or

m
 a

na
 p

ip
el

in
e 

pl
ac

em
en

t

(h
) 

In
fo

rm
at

io
n 

on
 S

ha
ll

ow
 H

az
ar

ds
. 

Fe
de

ra
l 

re
gu

la
ti

on
(3

0 
CF

R 
25

0.
34

) 
re

qu
ir

es
 a

'Y
es

se
e 

to
 c

on
du

ct
 s

ha
ll

ow
 h

az
ar

ds
 a

nd
 o

th
er

 
ge

ol
og

ic
al

 
an

d 
ge

op
hy

si
ca

l 
su

rv
ey

s 
th

at
 a

re
 n

ec
es

sa
ry

 f
o

r 
th

e 
ev

al
ua

ti
on

 
of

 a
ct

iv
it

ie
s 

to
 b

e 
ca

rr
ie

d
 o

ut
 u

nd
er

 a
 p

ro
po

se
d 

ex
pl

or
at

io
n 

or
 d

ev
el

op
m

en
t/

 
pr

od
uc

ti
on

 p
la

n 
or

 a
ct

iv
it

ie
s 

be
in

g 
ca

rr
ie

d
 o

ut
 u

nd
er

 a
n 

ap
pr

ov
ed

 p
la

n.

Da
ta

 c
o

ll
e

ct
io

n
 b

y 
th

e 
le

ss
ee

 o
n 

a 
le

as
e,

 a
nd

 w
he

n 
ne

ce
ss

ar
y,

 o
ff

 a
 l

ea
se

, 
w

il
l 

be
 a

na
ly

ze
d 

an
d 

su
bm

it
te

d 
by

 t
he

 l
es

se
e 

an
d 

th
en

 r
ev

ie
w

ed
 a

nd
, 

w
he

n

22

ne
ce

ss
ar

y,
 

re
an

al
yz

ed
 b

y 
th

e 
RD

 t
o

 e
ns

ur
e 

th
a

t 
d

ri
ll

in
g

, 
de

ve
lo

pm
en

t,
 a

nd
 

pr
od

uc
ti

on
 a

ct
iv

it
ie

s 
ca

n 
be

 c
on

du
ct

ed
 i

n 
an

 a
cc

ep
ta

bl
e 

m
an

ne
r 

w
it

h 
m

in
im

um
 

ri
sk

 o
r 

da
m

ag
e 

to
 h

um
an

, 
m

ar
in

e,
 a

nd
 c

oa
st

al
 

en
vi

ro
nm

en
ts

. 
Ba

se
d 

on
 t

he
 

re
vi

ew
 a

nd
 a

n
al

ys
is

 o
f 

th
e 

da
ta

 r
ec

ei
ve

d 
an

d 
ot

he
r 

av
ai

la
b

le
 d

at
a 

an
d 

In
fo

r­
m

at
io

n,
 t

he
 R

D 
e

it
h

e
r 

ap
pr

ov
es

 o
r 

re
qu

ir
es

 m
od

if
ic

at
io

n 
to

 a
n 

ex
pl

or
at

io
n 

o
r 

de
ve

lo
pm

en
t/

pr
od

uc
ti

on
 p

la
n 

or
 a

pp
li

ca
ti

on
 f

o
r 

pe
rm

it
 t

o 
d

ri
ll

, 
or

 
re

co
m

m
en

ds
 t

ha
t 

th
e 

D
ir

ec
to

r,
 M

M
S,

 t
em

po
ra

ri
ly

 p
ro

h
ib

it
 o

r 
su

sp
en

d 
th

e 
co

nd
uc

t 
o

f 
ex

pl
or

at
io

n 
o

r 
de

ve
lo

pm
en

t/
pr

od
uc

ti
on

 a
ct

iv
it

ie
s,

 a
cc

or
di

ng
 t

o 
p

ro
vi

si
on

s 
o

f 
th

e 
0C

S 
La

nd
s 

A
ct

, 
as

 a
m

en
de

d,
 a

nd
 a

pp
ro

pr
ia

te
 r

eg
ul

at
io

ns
. 

Ex
is

ti
n

g 
re

gu
la

ti
on

s 
au

th
or

iz
e 

th
e 

RD
 t

o 
ta

ke
 w

ha
te

ve
r 

st
ep

s 
ar

e 
ne

ce
ss

ar
y 

to
 a

ss
ur

e 
sa

fe
 o

pe
ra

ti
on

s 
of

fs
ho

re
, 

w
he

th
er

 s
ha

ll
ow

 h
az

ar
ds

 a
re

 d
el

in
ea

te
d 

be
fo

re
 o

r 
af

te
r 

th
e 

le
as

e 
sa

le
.

(1
) 

In
fo

rm
at

io
n 

on
 D

is
pu

te
d 

B
lo

ck
s.

 
Bi

dd
er

s 
ar

e 
ad

vi
se

d 
th

at
 t

he
 

bl
oc

ks
 b

el
ow

 a
re

 i
nv

ol
ve

d 
in

 b
ou

nd
ar

y 
di

sp
ut

e 
li

ti
g

a
ti

o
n

 b
et

w
ee

n 
th

e 
U

ni
te

d 
St

at
es

 a
nd

 t
he

 S
ta

te
s 

o
f 

M
is

si
ss

ip
p

i 
an

d 
Al

ab
am

a.
 

A 
U

ni
te

d 
St

at
es

 
Su

pr
em

e 
Co

ur
t 

d
ec

is
io

n 
in

 t
he

 m
at

te
r 

Is
 p

os
si

b
le

 b
ef

or
e 

th
e 

fi
n

a
l 

N
ot

ic
e 

of
 

Sa
le

. 
Th

e 
bl

oc
ks

 w
il

l 
be

 o
ff

er
ed

 o
nl

y 
if

 t
he

 S
up

re
m

e 
Co

ur
t 

ru
le

s 
th

at
 t

he
y 

ar
e 

w
it

hi
n 

Fe
de

ra
l 

ju
ri

sd
ic

ti
o

n
 o

r 
if

 a
gr

ee
m

en
ts

 f
o

r 
th

e
ir

 o
ff

e
ri

n
g 

ar
e 

re
ac

he
d 

w
it

h 
af

fe
ct

ed
 S

ta
te

s 
pu

rs
ua

nt
 t

o 
se

ct
io

n 
7 

o
f 

th
e 

OC
S 

La
nd

s 
Ac

t,
 

as
 a

m
en

de
d.

 
Th

e 
af

fe
ct

ed
 b

lo
ck

s 
ar

e 
on

 t
he

 O
CS

 O
ff

ic
ia

l 
Pr

ot
ra

ct
io

n 
Di

ag
ra

m
 N

H 
16

-4
, 

M
ob

ile
: 

Bl
oc

ks
 6

29
 t

hr
ou

gh
 6

33
, 

67
1 

th
ro

ug
h 

67
9,

 6
81

,
68

6 
th

ro
ug

h 
68

8,
 7

18
 t

hr
ou

gh
 7

20
, 

72
2,

 7
29

 t
hr

ou
gh

 7
32

, 
76

5 
th

ro
ug

h 
76

8,
'8

09
 t

hr
ou

gh
 8

16
, 

an
d 

81
8 

th
ro

ug
h 

82
0.

Bi
dd

er
s 

ar
e 

ad
vi

se
d 

th
at

 t
he

 S
ta

te
s 

o
f 

Al
ab

am
a 

an
d 

M
is

si
ss

ip
p

i 
p

ro
h

ib
it

 a
r\y

 
di

sc
ha

rg
e 

fr
om

 o
il

 
an

d 
ga

s 
a

ct
iv

it
ie

s 
on

 S
ta

te
 l

ea
se

s 
in

 M
is

si
ss

ip
p

i 
So

un
d.

 
Sh

ou
ld

 a
gr

ee
m

en
ts

 b
e 

re
ac

he
d 

w
it

h 
th

es
e 

St
at

es
 f

o
r 

Fe
de

ra
l 

o
ff

e
ri

n
g 

o
f 

th
es

e 
bl

oc
ks

, 
th

e 
fo

ll
ow

in
g 

st
ip

u
la

ti
o

n
 m

ig
ht

.b
e 

ap
pl

ie
d 

on
 t

he
 f

ol
lo

w
in

g 
bl

oc
ks

: 
O

ff
ic

ia
l 

Pr
ot

ra
ct

io
n 

Di
ag

ra
m

 N
H 

16
-4

, 
M

ob
ile

: 
62

9 
th

ro
ug

h 
63

3,
 6

71
 t

hr
ou

gh
 6

79
, 

68
1,

 6
86

 t
hr

ou
gh

 6
88

, 
71

8 
th

ro
ug

h 
72

0,
 

72
2,

 a
nd

 7
29

 t
hr

ou
gh

 7
32

.

No
 d

is
ch

ar
ge

s 
o

f 
an

y 
ki

nd
 

(I
nc

lu
d

in
g 

d
ri

ll
in

g
 f

lu
id

s,
 

d
ri

ll
 

cu
tt

in
gs

, 
fo

od
 a

nd
 s

an
it

ar
y 

w
as

te
s,

 t
ra

sh
 a

nd
 

ga
rb

ag
e,

 m
ac

hi
ne

ry
 c

oo
li

ng
 w

at
er

, 
d

is
ti

ll
in

g
 u

n
it

 
b

ri
n

e
s,

 p
ro

du
ce

d 
w

at
er

s,
 e

tc
.)

 s
h

al
l 

be
 m

ad
e 

in
to

 t
he

 
w

at
er

s 
o

f 
M

is
si

ss
ip

p
i 

So
un

d 
fr

om
 a

ny
 a

ct
iv

it
y 

co
nd

uc
te

d 
, u

nd
er

 t
he

 t
er

m
s 

o
f 

th
is

 l
ea

se
. 

•

Co
m

m
en

ts
 o

n 
th

is
 p

ro
po

se
d 

st
ip

u
la

ti
o

n
 a

re
 r

eq
ue

st
ed

 f
ro

m
 a

ll
 

in
te

re
st

ed
 

p
ar

ti
e

s,
 

in
cl

ud
in

g 
re

co
m

m
en

da
ti

on
s 

o
f 

al
te

rn
at

iv
e

 p
ro

ce
du

re
s 

fo
r 

di
sp

os
al

 
ou

ts
id

e 
th

is
 a

re
a.

 
Co

m
m

en
ts

 a
re

 d
ue

, 
w

it
hi

n 
60

 d
ay

s 
fo

ll
ow

in
g 

pu
bl

ic
at

io
n 

o
f 

th
is

 N
ot

ic
e,

 
to

 t
he

 C
hi

ef
, 

O
ff

sh
or

e 
Le

as
in

g 
M

an
ag

em
en

t 
D

iv
is

io
n

,
M

in
er

al
s 

M
an

ag
em

en
t 

Se
rv

ic
e,

 M
al

l 
St

op
 6

45
, 

12
20

3 
Su

nr
is

e 
V

al
le

y 
D

ri
ve

,
Re

st
on

, 
V

ir
gi

n
ia

 2
20

91
. 

Ha
nd

 d
e

li
ve

ri
e

s 
m

ay
 b

e 
m

ad
e 

to
 R

oo
m

 2
51

5,
De

pa
rt

m
en

t 
o

f 
th

e 
In

te
ri

o
r 

B
u

il
d

in
g,

 
18

th
 a

nd
 C

 S
tr

e
e

ts
, 

N
.W

.,
 W

as
hi

ng
to

n,
D.

C.
 

20
24

0.

CD Ou CD X CD Ô5 < o_ Cn © 25 o a. Q3 'C

15
. 

PC
S 

O
rd

er
s.

 
O

pe
ra

ti
on

s 
on

 a
ll

 
le

as
es

 r
e

su
lt

in
g 

fr
om

 t
h

is
 s

al
e 

w
il

l 
be

 c
on

du
ct

ed
 I

n 
ac

co
rd

an
ce

 w
it

h 
th

e 
p

ro
vi

si
o

n
s 

o
f 

a
ll

 
G

ul
f 

o
f 

M
ex

ic
o 

OC
S 

O
rd

er
s,

 a
s 

o
f 

th
e

ir
 e

ff
e

ct
iv

e
 d

at
es

, 
an

d 
an

y 
ot

he
r 

ap
p

li
ca

b
le

 O
CS

 O
rd

er
 

as
 i

t 
be

co
m

es
 e

ff
e

ct
iv

e
.

2 o o" CD 09

23


