
Federal Register /  Vol. 49, No. 9 /  Friday* January 13, 1984 /  Rules and Regulations 1683

(G) Aggravating Factors
Certain factors may be determined to be 

aggravating factors in arriving at the final 
mitigated penalty decision, Examples of 
aggravating factors include obstructing the 
investigation, withholding evidence, 
providing misleading information concerning 
the violation, and prior substantive violations 
of section 592 for which a final administrative 
finding of culpability has been made.
(H) Extraordinary Factors Justifying Further 
Relief

(1) The four factors specified below may be 
considered in connection with further relief. 
Such relief may be accorded for 
extraordinary factors not specified below 
only upon the concurrence of the Chief, 
Commercial Fraud and Negligence Penalities 
Branch, Headquarters.

(a) Inability to obtain jurisdiction over the 
violator or inability to enforce a judgement 
against the violator.

(b) Inability to Pay the M itigated Penalty. 
The party claiming the existence of this 
factor must present documentary evidence in 
support thereof, i.e., copies of income tax 
returns, current financial statements, and 
independent audit reports.

(c) Extraordinary Expenses. This factor 
may include such expenses as those incurred 
in providing one-time computer runs solely 
for submission to Customs to aid it in 
analyzing a case involving an unusual 
number of entries, with each entry involving 
several factors, i.e., violations involving item 
807, Tariff Schedules of the United States. 
Usual accounting and legal expenses (both 
general and Customs), or the cost incurred in 
instituting remedial action would not be 
considered extraordinary expenses.

(d) Customs Knowledge. Additional relief 
in non-fraud cases will be granted if it is 
determined that Customs had actual 
knowledge of a violation and failed to inform 
the violator so that it could have taken earlier 
corrective action. In such cases, if a penalty 
is to be assessed involving repeated 
violations of the same kind, the maximum 
penalty amount for violations occurring after 
the date on which actual knowledge was 
obtained by Customs will be limited to two 
times the loss of revenue in non-revenue-loss 
cases or five percent of dutiable value in non
revenue-loss cases if the continuing 
violations were the result of gross negligence, 
or the lesser of one time the loss of revenue 
in non-revenue-loss cases or two percent of 
dutiable value in non-revenue-loss cases if 
the violations were the result of negligence. 
This factor shall not be applicable when a 
substantial delay in the investigation is 
attributable to the violator.
(I) Customhouse Brokers

A customhouse broker shall be subject to 
the above guidelines only if he is determined 
to have (1) committed a fraudulent or grossly 
negligent violation; or (2) committed a grossly 
negligent or negligent violation and shared in 
the financial benefits of the violation to an 
extent over and above the prevailing 
brokerage fees.

If the broker committed a grossly negligent 
violation without sharing in the financial 
benefits over and above the prevailing

brokerage fees, the penalty should ordinarily 
be mitigated to a flat sum which should not 
exceed $500.

If the broker committed a negligent 
violation without sharing in the financial 
benefits over and above the prevailing 
brokerage fees, the penalty should ordinarily 
be mitigated to a flat sum not to exceed $250. 
A broker is not negligent if he acts with 
reasonable care (as measured by the 
prevailing standards of the profession) in the 
preparation and presentation of the entry or 
the entry summary, and reasonably relies on 
the information or documents supplied to him 
by the actual owner, consignee, shipper, or 
their agent.

(J) Arriving Travelers
(1) Liability. Assessment of penalties and 

determination of degrees of culpability for 
violations by an arriving traveler must be 
determined in accordance with the above 
guidelines.

(2) Limitations on Liability, (a) In the 
absence of a referral for criminal prosecution, 
monetary penalties assessed in the case of a 
first-offense, non-commercial fraudulent 
violation by an arriving traveler will 
generally be limited: (1) In the case of 
revenue-loss violations, to an amount ranging 
from a minimum of three times the loss of 
revenue to a maximum of five times the loss 
of revenue, provided the loss of revenue is 
also paid; (2) in the case of non-revenue-loss 
violations, to an amount ranging from a 
minimum of 30 percent of the dutiable value 
to a maximum of 50 percent of the dutiable 
value.

(b) With respect to revenue-loss violations, 
no penalty case shall be initiated against an 
arriving traveler if the violation is not 
fraudulent or commercial the loss of revenue 
is $100 or less, and there are no other 
concurrent or prior violations of section 592 
or other statutes prohibiting false or 
fraudulent importation practices. However, 
all lawful duties shall be collected. With 
respect to non-revenue-loss violations, no 
penalty case shall be initiated against an 
arriving traveler if the violation is not 
fraudulent or commercial, there are no other 
concurrent or prior violations of section 592, 
and a penalty is not believed necessary to 
deter future violations or to serve a law 
enforcement purpose.

(K) Violations o f Laws Administered by 
Other Federal Agencies

Violations of laws administered by other 
federal agencies (such as Foreign Assets 
Control, Agriculture, Fish and Wildlife) 
should be referred to the appropriate agency 
for its recommendation. Such 
recommendation, if promptly tendered, will 
be given due consideration, and may be 
followed provided the recommendation 
would not result in a disposition inconsistent 
with these guidelines,

[FR Doc. 84-829 Filed 1-12-84:8:45 am]

BILLING CODE 4820-02-M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 610 and 660

[Docket No. 82N-0358]

General Biological Products 
Standards— Sterility; Additional 
Standards for Diagnostic Substances 
for Laboratory Tests— Amendment of 
Final Container Requirements for 
Certain in Vitro Diagnostic Products

a g e n c y : Food and Drug Administration. 
a c t i o n : Final rule.

s u m m a r y : The Food and Drug 
Administration (FDA) is amending the 
requirements concerning the sterility, 
transparency, and color of final 
containers used in packaging certain in 
vitro diagnostic products used to detect 
hepatitis in blood intended for 
transfusion. This final rule authorizes 
.the Director, National Center for Drugs 
and Biologies, to exempt certain 
products from the sterility requirement 
and to require instead that the products 
meet certain microbial load 
specifications. This final rule also 
replaces the requirements that final 
containers be both colorless and 
transparent with a requirement that 
final containers be sufficently 
transparent to permit visual inspection 
of the contents for presence of 
particulate matter and increased 
turbidity. The final rule thus allows the 
use of plastic containers, thereby 
reducing manufacturing costs.
EFFECTIVE DATE: January 30,1984.
FOR FURTHER INFORMATION CONTACT: 
Joseph Wilczek, National Center for 
Drugs and Biologies (HFN-813), Food 
and Drug Administration, 8800 Rockville 
Pike, Bethesda, MD 20205, 301-443-1306. 
SUPPLEMENTARY INFORMATION: In the 
Federal Register of May 6,1983 (48 FR 
20433), FDA proposed to amend § 610.12 
of the general biologies regulations (21 
CFR 610.12) to allow the manufacture of 
final containers of certain in vitro 
diagnostic products for detecting 
hepatitis that are not absolutely sterile. 
This final rule is based on that proposal. 
The products affected are Hepatitis B 
Surface Antigen and Antibody to 
Hepatitis B Surface Antigen. These are 
in vitro diagnostic products used for the 
detection of hepatitis B surface antigen 
or antibody to hepatitis B surface 
antigen in units of blood and blood 
products intended for transfusion to 
ensure absence of infectious haptitis B 
virus. The agency proposed to amend 
the sterility requirements of § 610.12 for
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in vitro diagnostics to allow for an 
alternative to absolute sterility of the 
contents of a final containers when 
scientific evidence supports the 
alternative and it is approved by the 
Director, Office of Biologies. In addition, 
the agency proposed to amend 
§§ 660.2(d) and 660.41(c) (21 CFR 
660.2(d) and 660.41(c)) of the additional 
standards for diagnostic substances for 
laboratory tests to (1) require that the 
effectiveness of the contents of the final 
container of hepatitis in vitro 
diagnostics be maintained throughout 
the dating period, regardless of whether 
the contents of the final container are 
sterile; and (2) to permit use of plastic 
containers as an alternative to glass 
containers by removing the words 
“colorless and transparent” and 
substituting the phrase “sufficently 
transparent to permit visual inspection 
of the contents for presence of 
particulate matter and increased 
turbidity.”

Interested persons were given until 
July 5,1983, to submit written comments 
regarding this proposal.

Three letters of comment were 
received on the proposed rule. Two of 
the letters fully endorsed the proposed 
rule. The third letter of comment, while 
endorsing the proposed rule, expressed 
three concerns.

First, the comment suggested that 
although FDA proposed to discontinue 
the requirement of absolute final 
product sterility, the agency should 
define specific product control 
standards. Second, the comment 
asserted that plastic vials for the 
affected products may develop a 
leakage problem unless specially 
constructed closures are used. Finally, 
the comment expressed concern that 
plastic containers for certian unlicensed 
(nonhepatitis B) hepatitis test kits 
currently on the market are not 
sufficently transparent to allow visual 
inspection of the contents for turbidity 
as would be required by proposed 
§ § 660.2(d) and 660.41(c).

FDA agrees that specific product 
control standards, such as microbial 
load specifications, must be established 
for in vitro diagnostics such as hepatitis 
in vitro products that may not require 
absolute final product sterility to assure 
their continued safety, purity, potency, 
and effectiveness. FDA will not approve 
an exemption from final product sterility 
requirements for such products unless a 
manufacturer submits adequate 
supporting data, including microbial 
load specifications, that demonstrate 
that the continued safety, purity, 
potency, and effectiveness of the 
hepatitis in vitro product are not 
compromised.
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FDA advises that pursuant to 
§ 600.11(h), all final containers and 
closures for biological products must be 
made of material that will not allow 
undue deterioration of the product or 
otherwise render it less suitable for the 
intended use, and the sealing of the 
container must maintain the integrity of 
the product. FDA believes that 
§ 600.11(h) requires that final product 
containers, whether glass or plastic, be 
leakproof.

FDA is not aw are of any currently 
m arketed unlicensed hepatitis test kits 
in which the safety, purity, potency, and 
effectiveness of the in vitro reagents are 
compromised by the lack of 
transparency of plastic final containers. 
To assure potency and  effectiveness of 
hepatitis B surface antigen and antibody 
to hepatitis B surface antigen diagnostic 
products, the agency believes that the 
plastic containers for these licensed 
products m ust be sufficiently 
transparen t to detect turbidity. Turbidity 
in these two liquid products is an 
indication of possible deterioration and 
loss of potency and  effectiveness. 
Accordingly, FDA will not approve 
plastic containers for H epatitis B 
Surface Antigen or A ntibody to 
H epatitis B Surface Antigen unless the 
plastic containers allow satisfactory 
inspection of the contents for turbidity.

The agency is changing proposed 
§ 610.12(g)(4) by replacing the phrase 
"Director, Office of Biologies” with the 
phrase “Director, National Center for 
Drugs and Biologies” consistent with a 
recent reorganization within FDA. 
Accordingly, FDA is adopting the 
proposed regulations with minor 
clarifying changes.

In accordance with Executive Order 
12291 and the Regulatory Flexibility Act, 
the agency has considered the impact of 
the final rule. FDA believes that the rule 
will relieve a burden on manufacturers 
of certain in vitro diagnostic products by 
allowing more flexibility concerning 
final container requirements. There 
currently are four manufacturers of 
Hepatitis B Surface Antigen and nine 
manufacturers of Antibody to Hepatitis 
B Surface Antigen. The final rule is 
expected to have a favorable economic 
impact on these establishments. 
Therefore, the agency concludes that the 
final rule does not warrant designation 
as a major rule under any of the criteria 
specified under section 1(b) of Executive 
Order 12291. The agency certifies that a 
regulatory flexibility analysis is not 
required because the final rule would 
not have a sugnificant impact on a 
substantial number of small entities.

List of Subjects 
21 CFR Part 610

Biologies.
21 CFR Part 660

Biologies, Labeling.
Therefore, under the Federal Food,

Drug, and Cosmetic Act (secs. 201, 501,
502, 701„ 52 Stat. 1040-1042 as amended, I 
1049-1051 as amended, 1055-1056 as 
amended (21 U.S.C. 321, 351, 352, 371)) 
and the Public Health Service Act (sec.
351, 58 Stat. 702 as amended (42 U.S.C. 
262)) and under authority delegated to 
the Commissioner of Food and Drugs (21 
CFR 5.10), Parts 610 and 660 are 
amended as follows:

PART 610— GENERAL BIOLOGICAL 
PRODUCTS STANDARDS

1. In Part 610 by revising § 610.12(g)(4) 
to read as follows:
§610.12 Sterility.
* * * * *

(g) ‘ *
(4) Test percluded or not required, (i)

The tests prescribed in this section need 
not be performed for Whole Blood 
(Human), Cyroprecipitated 
Antihemophilic Factor (Human), Platelet 
Concentrate (Human), Leukocyte Typing 
Serum, Red Blood Cells (Human), Single 
Donor Plasma (Human), Source Plasma 
(Human), Smallpox Vaccine, or Reagent 
Red Blood Cells.

(ii) Where a manufacturer submits 
data which the Director, National Center 
for Drugs and Biologies, finds adequate 
to establish that the mode of. 
administration, the method of 
preparation, or the special nature of the 
product precludes or does not require a 
sterility test or that the sterility of the lot 
is not necessary to assure the safety, 
purity, and potency of the product, the 
Director may exempt a product from the 
sterility requirements of this section 
subject to any conditions necessary to 
assure the safety, purity, and potency of 
the product.
* * * * *

PART 660— ADDITIONAL STANDARDS 
FOR DIAGNOSTIC SUBSTANCES FOR 
LABORATORY TESTS

2. In Part 660:
a. By revising § 660.2(d) to read as 

follows:
§ 660.2 General requirements.
* * * * *

(d) Final container. A final container 
shall be sufficiently transparent to 
permit visual inspection of the contents 
for presence of particulate matter and
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increased turbidity. The effectiveness of 
the contents of a final container shall be 
maintained throughout its dating period. 
* * * * *

b. By revising § 660.41(c) to read as 
follows:
§ 660.41 Processing. 
* * * * *

(c) Final container. A final container 
shall be sufficiently transparent to 
permit visual inspection of the contents 
for presence of particulate matter and 
increased turbidity. The effectiveness of 
the contents of a final container shall be 
maintained throughout its dating period. 
* * * * *

Effective date. This regulation 
becomes effective February 13,1084.
(Secs. 201,502,701, 52 Stat. 1040-1042 as 
amended, 1050-1051 as amended, 1055-1056 
as amended (21 U.S.C. 321, 352, 371); sec. 351, 
58 Stat 702 as amended (42 U.S.C. 262).)

Dated: December 22,1983,
Joseph P. Hile,
Associate Commissioner for Regulatory 
Affairs.(FR Dili 84-910 lull d  V 12-84: 8:45 am|
BILLING CODE 4160-01-M

21 CFR Part 640

[Docket No. 82N-0400]

Additional Standards for Human Blood 
and Blood Products; Normal Serum 
Albumin (Human) and Plasma Protein 
Fraction (Human); Removal of 
Requirements for Samples, Protocols, 
and Official Release

a g e n c y : Food and Drug Administration. 
a c t io n : Final rule.

s u m m a r y : The Food and Drug 
Administration (FDA) is removing the 
specific lot release requirements for 
both Normal Serum Albumin (Human) 
and Plasma Protein Fraction (Human) to 
provide the agency the flexibility to 
modify or waive the lot release 
requirements for these two products 
when such requirements are 
unnecessary to assure that the products 
are safe and effective.
EFFECTIVE DATE: January 13, 1984.
FOR FURTHER INFORMATION CONTACT: 
Joseph Wilczek, National Center for 
Drugs and Biologies (HFN-813), Food 
and Drug Administration, 8800 Rockville 
Pike, Bethesda, MD 20205, 301-443-1306. 
SUPPLEMENTARY INFORMATION: In the 
Federal Register of May 3,1983 (48 FR 
19897), FDA proposed to amend 
§ § 640.85 and 640.95 of the biologies 
regulations (21 CFR 640.85 and 640.95) 
by eliminating the specific lot release 
regulations for Normal Serum Albumin

(Human) and Plasma Protein Fraction 
(Human). Normal Serum Albumin 
(Human) and Plasma Protein Fraction 
(Human) are injectable biological 
products derived from the fractionation 
of human blood and are similar in 
nature. Both products may be used to 
treat a bum patient by helping to 
overcome loss of fluid, to treat a shock 
trauma patient, or to replace plasma 
proteins in a patient with a lower than 
normal level of protein in the blood.
Both products are stable biological 
preparations, are free of the risk of 
transmitting hepatitis, and are subject to 
procedures for manufacture and quality 
control testing that are well understood.

The specific lot release regulations for 
Normal Serum Albumin (Human) and 
Plasma Protein Fraction (Human) 
supplement the general lot release 
regulation in § 610.2(a) (21 CFR 610.2(a)) 
which is applicable to any biological 
product. The specific lot release 
regulations for both products require the 
submission to FDA of a protocol (i.e., a 
summary of the history of the 
manufacture of the lot), require a 
specific quantity of samples of the 
product for required testing, and prohibit 
the manufacturer’s release of the lot for 
distribution without receipt of 
notification that FDA has officially 
released the lot.

In proposing to eliminate the specific 
lot release regulations for these 
products, FDA stated that it would rely 
instead on the general biologies 
regulation in § 610.2(a) which authorizes 
the agency to require official lot release 
for any biological product at any time it 
believes lot release is necessary. The 
proposed rule provides the agency with 
the flexibility to modify or waive a 
manufacturer’s lot release requirements 
when the safety and effectiveness of 
these products can be assured without 
compliance with such requirements.

Interested persons were given until 
July 5,1983, to submit written comments 
regarding the proposed rule. FDA 
received three comments, each of which 
fully supported the proposed rule.

Accordingly, the agency is removing 
§ § 640.85 and 640.95 concerning 
samples, protocols, and official release 
for Normal Serum Albumin (Human) 
and Plasma Protein Fraction (Human) 
and will instead rely, as needed, on the 
provisions of § 610.2(a). Manufacturers 
of these products may at any time 
request exemptions from the 
requirements for submission of samples, 
protocols, and lot release. However, 
manufacturers of these products still are 
required to receive FDA’s official 
release under § 610.2(a) for these 
products unless notified otherwise by

the Director, National Center for Drugs 
and Biologies.

The agency has determined pursuant 
to 21 CFR 25.24(d)(13) (proposed 
December 11,1979; 44 FR 71742) that this 
action is of a type that does not 
individually or cumulatively have a 
significant impact on the human 
environment. Therefore, neither an 
environmental assessment nor an 
environmental impact statement is 
required.

In accordance with Executive Order 
12291 and the Regulatory Flexibility Act, 
the agency has considered the impact of 
this final rule. FDA believes that the 
amendment will relieve a burden on 
manufacturers of Normal Serum 
Albumin (Human) and Plasma Protein 
Fraction (Human) by allowing more 
flexibility concerning lot-release 
requirements. The removals are 
expected to have a favorable economic 
impact on the 14 current manufacturers 
of Normal Serum Albumin (Human) and 
the five manufacturers of Plasma Protein 
Fraction (Human). The agency 
concludes that the removals do not 
warrant designation as a major rule 
under any of the criteria specified under 
section 1(b) of Executive Order 12291. 
The agency certifies that a regulatory 
flexibility analysis is not required 
because the removals would not have a 
significant economic impact on a 
substantial number of small entities.

list of Subjects in 21 CFR Part 640
Blood.

PART 640— ADDITIONAL STANDARDS 
FOR HUMAN BLOOD AND BLOOD 
PRODUCTS

§§ 640.85 and 640.95 [Removed]

Therefore, under the Public Health 
Service Act (sec. 351, 58 Stat. 702 as 
amended (42 U.S.C. 262)) and under 
authority delegated to the Commissioner 
of Food and Drugs (21 CFR 5.10), Part 
640 is amended by removing § 640.85 
Samples; protocols; official release and 
§ 640.95 Samples; protocols; official 
release.

Effective date. This regulation is 
effective January 13,1984.
(Sec. 351, 58 Stat. 702 as amended (42 U.S.C. 
262).)

Dated: December 22,1983.
Joseph P. Hile,
Associate Commissioner for Regulatory 
Affairs.
|FR Doc. 84-906 Filed 1-12-84: 8:45 am|

BILUNG CODE 4160-01-M
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DEPARTMENT OF THE INTERIOR 

Bureau of Indian Affairs 

25 CFR Part 163

General Forest Regulations 

December 16,1983.
a g e n c y : Bureau of Indian Affairs, 
Interior.
a c t i o n : Final rule.

s u m m a r y : The Bureau of Indian Affairs 
is publishing a final rule which updates 
the General Forest Regulations to 
include new provisions for revocable 
road use permits for removal of 
commercial forest products, insect and 
disease control, and forest development. 
Also included are substantive changes 
within existing text, general 
administrative changes and correction 
of gender specific terms. Five to 23 years 
have elapsed since the last revision and 
publication of the forestry regulations. 
During the interim, there have been 
changes in technology, economic 
conditions and national Indian policy. 
This action is required to align this rule 
with these changes. The final rule will 
simplify program accomplishment and 
ease burdens on small Indian and non- 
Indian logging contractors. 
e f f e c t iv e  DATE: This final rule shall 
become effective February 13,1984.
FOR FURTHER INFORMATION CONTACT: 
Fred G. Malroy, Division of Forestry, 
Bureau of Indian Affairs, Code 230,1951 
Constitution Avenue, N.W., Washington, 
D.C. 20245, telephone number (202) 343- 
6067.
SUPPLEMENTARY INFORMATION: This 
final rule is published in exercise of 
authority delegated by the Secretary of 
the Interior to the Assistant Secretary— 
Indian Affairs by 209 D 8. The Bureau of 
Indian Affairs published a redesignation 
table on March 30,1982 (47 FR13326) 
which renumbered Part 141, General 
Forest Regulations as Part 163.
Therefore, all references in this 
document are made to Part 163.

Five to 23 years have elapsed since 
the last revision and publication of the 
forestry regulations. During the interim, 
there have been changes in technology, 
economic conditions and national 
Indian policy. This action is required to 
align this rule with these changes.

The final rule will simplify program 
accomplishment and ease burdens on 
small Indian and non-Indian logging 
contractors. These amended regulations 
were published as proposed regulations 
on March 18,1983. Comments were 
reviewed, considered and revisions 
were adopted or not adopted as 
indicated below:

A. Revisions Made Due to Comments 
Received

(1) Several commenters recommended 
that § 163.1 be amended to include a 
definition for commercial forest 
resources and provide additional 
clarifications. The Bureau considered 
the recommendation and agrees. 
Accordingly, § 163.1 is amended to 
include a definition for “commercial 
forest resources.” Several other 
definitions have been slightly amended 
to provide clarification suggested bv 
comments.

(2) Several commenters questioned 
the sufficiency of the Bureau’s stated 
forestry objectives in § 163.3. The 
Bureau considered the comments and as 
a result, § 163.3(h) is revised to include 
"soil productivity” as one of the 
resources to be protected and/or 
enhanced.

(3) Several commenters observed the 
need for more specific definition of the 
contents of the Forest Management Plan. 
The Bureau considered these 
recommendations. Accordingly, § 163.4 
is revised to specify inclusion of a 
statement of objectives in management 
plans and other minor clarifications.

(4) At the suggestion of one 
commenter, § 163.9 is amended to 
include clarifying conjunctions in the 
text.

(5) One commenter noted that small 
timber sales were commonplace in the 
Lake States and expressed the need for 
a more appropriate formula for 
establishing bid deposit requirements 
for small states. As a result,
§ 163.10(a)(1) is amended to provide for 
a smaller bid deposit when advertising 
timber for sale at values less than 
$1,000.00.

(6) One astute commenter observed 
that we had improperly cited another 
section of this part. Accordingly,
§ 163.13(b) is amended to correct an 
erroneous citation.

(7) At the recommendation of one 
commenter, § 163.18 is amended to 
improve the quality of one line of text 
and correct a typographical error.

(8) One commenter recommended that 
the term “individual”, as it is used in
§ 163.19, requires a unique definition for 
purposes of this text. The Bureau 
considered this and agrees. Therefore,
§ 163.19 is revised to define within the 
text the term “individual.” Other minor 
clarifications were made.

(9) One commenter observed that for 
purposes of consistency, the words 
“construction permits” should be 
included in the title of § 163.23. The 
Bureau considered this and agrees. 
Accordingly, the heading for § 163.23 is 
revised.

(10) Several commenters noted that 
requirements for environmental 
protection were inadequately 
referenced. The Bureau considered this 
and agrees. Consequently, a new 
§ 163.27 is added to clearly affirm the 
Bureau’s policy concerning compliance 
with environmental quality and 
requirements relative to the General 
Forest Regulations.
B. Comments Not Adopted

A number of comments were 
submitted which reflected the 
commentors’ unfamiliarity with the 
contents of the Bureau manual part 53 
BIAM or the significance and 
requirements of the Timber Management 
Plan. It was determined that such 
comments were not substantive and 
they were not adopted. Several 
comments recommended more detail 
and specificity, thereby attempting to 
impose more rigid constraints into 
permissible program activities than the 
Bureau desires at this stage of program. 
control. These recommendations were 
not adopted.

Likewise, comments were not adopted 
which reflected lack of understanding of 
the Federal budgetary process or for 
which provision has already been made 
within the Bureau’s ongoing operational 
system.

In regard to § 163.18, the proposed 
version of these regulations made 
reference to a May 5,1982, opinion of 
the Solicitor. On April 15,1983, the 
Solicitor modified his opinion “to concur 
in the expressed opinion of Congress” 
that “the Secretary has the authority to 
reduce the amount of administrative 
fees deposited into the Treasury.” 
Therefore, no changes have been made 
to this section regarding the utilization, 
expenditure, and size of such 
deductions.

The primary author of this document 
is Fred G. Malroy, Forester, Central 
Office, Bureau of Indian Affairs, 
telephone number (202) 343-6067.

The Department of the Interior has 
determined that this document is not a 
mhjor rule under the criteria established 
by Executive Order 12291 and does not 
have significant economic effect on a 
substantial number of small entities 
under the criteria established by the 
Regulatory Flexibility Act. The rationale 
for this conclusion is that the proposed 
rule is designed to relax certain of the 
existing rules and provide more 
flexibility for resource managers to work 
with “small” contract loggers. Perhaps 
100 very small business entities will be 
potentially impacted favorably. Their 
magnitude of economic activity resulting 
from these rules will have



Federal Register /  V o l 49, No. 9 /  Friday, January 13, 1984 /  Rules and Regulations 1687

inconsequential impact on regional or 
area economies.

The information collection 
requirements contained in § § 163.6(a), 
163.7(c)(2), 163.8(a), 163.9(a), 163.10(d), 
163.14,163.19(a), 163.19(d) and 163.23 
have been approved by the Office of 
Management and Budget under 44 U.S.C. 
3504(h) et seq. and assigned clearance 
number 1076-0080.

The Department has determined that 
this rule does not constitute a major 
Federal action significantly affecting the 
quality of the human environment under 
the National Environmental Policy Act 
of 1969.
List of Subjects in 25 CFR Part 163

Forests and forest products, Indians— 
lands.

Part 163 of Chapter I of Title 25 of the 
Code of Federal Regulations is hereby 
revised to read as follows:

PART 163— GENERAL FOREST 
REGULATIONS

Sec.
163.1 Definitions.
163.2 Scope and information collection.
163.3 Objectives.
163.4 Sustained yield management.
163.5 Cutting restrictions.
163.6 Indian operations.
163.7 Timber sales from unallotted and 

allotted lands.
163.8 Advertisement of sales.
163.9 Timber sales without advertisement.
163.10 Deposit with bid.
163.11 Acceptance and rejection of bids.
163.12 Contracts required.
163.13 Execution and approval of contracts.
163.14 Bonds required.
163.15 Payment for timber.
163.16 Advance payment for allotment 

timber,
163.17 Timber for cutting timber.
163.18 Deductions for administrative 

expenses.
163.19 Timber cutting permits.
163.20 Free-use cutting without permits.
163.21 Fire management measures.
163.22 % Trespass.
163.23 Revocable road use and construction 

permits for removal of commercial forest 
products.

163.24 Insect and disease control.
163.25 Forest development.
163.26 Appeals under timber contracts and 

permits.
163.27 Environmental protection.

Authority: Secs. 7, 8, 36 Stat. 857, 25 U.S.C.
406, 407; and sec. 6, 48 Stat. 986, 25 U.S.C. 466; 
47 Stat. 1417, 25 U.S.C. 413. § 141.23 issued 
under 5 U.S.C. 301, 25 U.S.C. 2, unless 
otherwise noted.

§ 163.1 Definitions.
“Approval” means authorization by 

the Secretary, Area Director, 
Superintendent, tribe or individual 
Indian in accordance with appropriate 
delegations of authority.

“Commercial forest land” means 
Indian forest land capable of bearing 
merchantable forest products, currently 
or prospectively accessible, and not 
withdrawn from such use.

“Commercial forest resources" 
includes all the benefits derived by man 
from commercial forest lands such as 
forest products, soil productivity, water, 
fisheries, wildlife, recreation, aesthetic 
and other traditional values of the 
forest.

"Forest products” includes major 
forest resources such as lumber, lath, 
crating, ties, bolts* logs, bark, pulpwood, 
fuelwood, posts, Christmas trees, split 
products or other marketable materials 
authorized for removal.

“Forest protection” includes the 
protection of Indian forest resources 
from damages and losses by disease, 
insects, fire, animals (domestic and 
wild) and trespass. It also includes 
protection of wild lands from fire.

“Indian forest lands” means lands 
held in trust by the United States for 
Indian tribes, individual Indians, or 
Alaskan Natives or lands which are 
owned by such tribes and individuals 
subject to restrictions against alienation. 
Such lands are considered chiefly 
valuable for the production of forest 
products or to maintain watershed or 
other land values enhanced by a forest 
cover. A formal inspection and land 
classification action is not required 
before applying the provisions of this 
part to the management of any 
particular tract of land.

“Secretary" means the Secretary of 
the Interior or his/her authorized 
representative.

“Stumpage rate” means the stumpage 
value per thousand board feet or other 
unit-of measure.

“Stumpage value” means the value of 
uncut timber as it stands in the woods.

“Sustained yield” means the yield of 
forest products that a forest can produce 
continuously at a given intensity of 
management.
§ 163.2 Scope and information collection.

(a) The regulations in this part are 
applicable to all Indian forest lands 
except as this part may be superseded 
by special legislation.

(b) The information collection 
requirements contained in sections 
163.6(a), 163.7(c)(2), 163.8(a), 163.9(a), 
163.10(d), 163.14,163.19(a), 163.19(d), and 
163.23 have been approved by the Office 
of Management and Budget under 44 
U.S.C. 3504(h) et seq. and assigned 
clearance number 1076-0080. The 
information is being collected to 
properly account for the resource. The 
information will be used to conduct 
program planning and management of

timber resources. Response is required 
to obtain or retain a benefit.
§. 163.3 Objectives.

The following objectives apply to the 
management of Indian forest lands.

(a) The development, maintenance 
and enhancement of commercial forest 
lands in perpetually productive state by 
providing effective management and 
protection through the application of 
sound silvicultural and economic 
principles to the reforestation, growth 
and harvesting of timber and other 
forest products. This includes making 
adequate provision for new forest 
growth as the timber is removed.

(b) Regulation of the forest resources 
through the establishment and 
development of a timber sales program 
that is supported by written tribal 
objectives, and a long-range multiple use 
plan (as included in a forest 
management plan) that requires sound 
forest management practices.

(c) The regulation of the commercial 
forest in a manner which will insure 
method and order in harvesting the tree 
capital, so as to make possible 
continuous production and a perpetual 
forest business.

(d) The development of Indian forests 
by Indian people to promote self- 
sustaining communities, so that Indians 
may receive from their own property not 
only the stumpage value, but also the 
benefit of whatever labor and profit it is 
capable of yielding.

(e) The sale of Indian timber on the 
open market, when tlje volume available 
and/or utilized for harvest is in excess 
of that which is being developed by the 
local Indian forest enterprise(s).

(f) The preservation of the forest in its 
natural state whenever the authorized 
Indian representatives determine that 
the recreational, cultural, aesthetic, or 
traditional values of the forest represent 
the highest and best use of the land to 
the Indians.

(g) The management and protection of 
«forest resources to retain the beneficial
effects of regulating water runoff and 
minimizing soil erosion.

(h) The management and protection of 
forest lands to maintain and/or improve 
timber production, soil productivity, 
grazing, wildlife, fisheries, recreation, 
aesthetic, cultural, and other traditional 
values of the forest to the extent that 
such action is in the best interest of the 
Indians.
§ 163.4 Sustained yield management 

To further the objectives enumerated 
in § 163.3, the timber harvest from 
Indian forest lands will not be 
authorized until practical methods of
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harvest, based on sound economic, 
silvicultural and other forest 
management principles, have been 
prescribed. Harvest schedules shall be 
directed toward achieving an 
approximate balance at the earliest 
practical time, between maximum net 
growth and harvest, and shall salvage 
timber that is deteriorating from fire 
damage, insect infestation, disease^ 
overmaturity or other causes. On all 
Indian reservations with commercial 
forest lands, appropriate management 
and operating plans shall be prepared 
and revised as needed. Such documents 
will contain a statement defining the 
objectives sought and describing the 
manner in which the policies of the tribe 
and the Secretary will be applied to the 
forest, with a definite plan of 
silvicultural management, analysis of 
the short-term and long-term effects of 
the plan, and a program of action, 
including a harvest schedule, for a 
specified period in the future.
§ 163.5 Cutting restrictions.

[a) Harvesting Indian timber will not 
be permitted unless provisions for 
natural and/or artificial forestation are 
included in planning the harvest.

(b) Clearing of large contiguous areas 
will be permitted only on lands that, 
when cleared, will be devoted to a more 
beneficial use than growing timber 
crops. This restriction shall not prohibit 
ciearcutting when it is silviculturally 
good practice to harvest a particular 
stand of timber by such methods and 
conforms with § 163.3.
§ 163.6 Indian operations.

Indian tribal forest enterprises may be 
initiated and organized with consent of 
the authorized tribal representatives. 
Such enterprises may contract for the 
purchase of non-Indian owned forest 
products. Subject to approval by the 
Secretary the following actions may be 
taken:

(a) Authorized tribal enterprises may 
enter into formal agreements with tribal 
representatives for the use of tribal 
forest products, and with individual 
Indian owners for allotted forest 
products.

(b) Authorized officials of tribal 
enterprises, operating under approved 
agreements for the use of tribal or 
allotted forest products pursuant to this 
section, may sell the forest products 
produced according to generally 
accepted trade practices without 
compliance with § 3709 of the Revised 
Statutes.

(c) With the consent of the Indian 
owners, such enterprises may, without 
advertisement, contract for the purchase 
of forest products on Indian lands at

stumpage rates authorized by the 
Secretary.

(d) Determination of and payment for 
stumpage and/or products utilized by 
such enterprises will be authorized in 
accordance with § 163.15. However, die 
Secretary may issue special instructions 
for payment by methods other than 
those in § 163.15.

(e) Performance bonds may or may 
not be required in connection with 
operations on trust lands by such 
enterprises as determined by the 
Secretary.
§ 163.7 Timber sales from unallotted and 
allotted lands.

(a) If the volume of timber available 
for harvest on a reservation exceeds 
that being developed and/or utilized by 
local Indian forest enterprise(s) or 
individual Indians, open market sales of 
Indian timber may be authorized. This 
provision requires consent of the 
authorized representatives of the tribe 
for tribal timber, and the owners of a 
majority Indian interest in trust or 
restricted timber on allotted lands. 
Consent of the Secretary is required in 
all cases.

(b) On any Indian forest lands not 
formally designated for retention in its 
natural state by authorized Indian 
representatives, the Secretary may sell 
the timber from lands heid under a trust 
or other patent containing restrictions 
on alienations without the consent of 
the owners when in his/her judgment 
such action is necessary to prevent loss 
of values resulting from fire, insects, 
diseases, withthrow or other 
catastrophes.

(c) Unless otherwise authorized by the 
Secretary, sales of timber from 
unallotted lands, allotted lands, or a 
combination of these two ownerships 
having a stumpage value exceeding 
$10,000 will not be approved until:

(1) an examination of the timber to be 
sold has been made by a forest officer, 
and

(2) a report setting forth all pertinent 
information has been submitted to the 
officer authorized to approve the 
contract as provided in § 163.13. In all 
such sales the timber shall be appraised 
and sold at stumpage rates not less than 
those established by the Secretary.
§ 163.6 Advertisement of sales.

Except as provided in § § 163.6,163.7, 
163.9, and 163.19 sales of timber shall be 
made only after advertising.

(a) The advertisement shall be 
approved by the officer who will 
approve the contract. Advertised sales 
shall be made under sealed bids, or at 
public auction, or under a combination 
thereof. The advertisement may limit

sales of Indian timber to Indian forest 
enterprises, members of the tribe, or 
may grant to Indian forest enterprises 
and/or members of the tribe who 
submitted bids the right to meet the 
higher bid of a non-member. If the 
estimated stumpage value of the timber I 
offered does not exceed $10,000, the 
advertisement may be made by posters 
and circular letters. If the estimated 
stumpage value exceeds $10,000, the 
advertisement shall also be made in at 
least one edition of a newspaper of 
general circulation in the locality where 
the timber is situated. If the estimated I  
stumpage value does not exceed $50,000, I 
the advertisement shall be made for not 
less than 15 days; if the estimated 
stumpage value exceeds $50,000 but not 
$200,000, for not less than 30 days; and if I 
the estimated stumpage value exceeds 
$200,000, for not less than 60 days.

(b) The approving officer may reduce 
the advertising period because of 
emergencies such as fire, insect attack, 
blowdown, limitation of time, or when 
there would be no practical advantage
in advertising for the prescribed periods. I

(c) If no contract is executed after 
such advertisement, the approving 
officer may, within one year from the 
last day on which bids were to be 
received as defined in the 
advertisement, permit the sale of such 
timber in the open market. The sale will 
be made upon the terms and conditions 
in the advertisement and at not less 
than the advertised value or the 
appraised value at the time of sale, 
whichever is greater.
§ 163.9 Timber sales without 
advertisement

(a) Sales of timber may be made 
without advertisement to Indians or 
non-Indians with the consent of the 
authorized representatives of the tribe 
for tribal timber or with the consent of 
the owners of a majority Indian interest 
in trust or restricted timber on allotted 
lands, and the approval of the Secretary 
when:

(1) The timber is to be cut in 
conjunction with the granting of a right- 
of-way;

(2) Granting an authorized occupancy;
(3) It must be cut to protect the forest 

from injury;
(4) It is impractical to secure 

competition by formal advertising 
procedures; or

(5) Otherwise specifically authorized 
by statutes or regulations.

(b) The approving officer shall 
establish a documented record of each 
negotiated transaction. This will 
include:
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(1) A written determination and 
finding that the transaction is of a type 
or class allowing the negotiation 
procedures or warranting departure 
from the procedures provided in § 163.8;

(2) The. extent of solicitation and 
competition, or a statement of the facts 
upon which a finding of impracticability 
of securing competition is based; and

(3) A statement of the factors on 
which the award is based, including a 
determination as to the reasonability of 
the price accepted.

(c) This section shall not serve td 
impede the use of § 163.6 as approved 
by the Secretary.
§ 163.10 Deposit with bid.

(a) A deposit shall be made with each 
proposal for the purchase of either 
allotted or unallotted Indian timber.
Such deposits shall be at least:

(1) Ten (10) percent if the appraised 
stumpage value is less than $100,000 and 
in any event not less than $1,000 or full 
value whichever is less;

(2) Five (5) percent if the appraised 
stumpage value is $100,000 to $250,000 
but in any event not less than $10,000.

(3) Three (3) percent if the appraised 
stumpage value exceeds $250,000 but in 
any event not less than $12,500.

(b) Deposits shall be in the form of 
either a certified check, cashier’s check, 
bank draft, postal money order, or 
irrevocable letter-of-credit, drawn 
payable to the order of the Bureau of 
Indian Affairs, or in cash.

(c) The deposit of the apparent high 
bidder, and of others who submit 
written request to have their bids 
considered for acceptance will be 
retained pending acceptance or rejection 
of the bids. All other deposits will be 
returned following the opening and 
posting of bids.

(d) The deposit of the successful 
bidder will be retained if the bidder 
does not:

(1) Furnish the performance bond 
required by § 163.14 within the time 
stipulated in the advertisement of timber 
sale,

(2) Execute the contract, or
(3) Perform the contract.
(e) This section does not limit or 

waive any further damages available 
under applicable law or the terms of the 
contract.
§ 163.11 Acceptance and rejection of bids.

(a) Applicants or bidders may be 
Indian forest enterprises, members of 
the tribe, individuals, associations of 
individuals, partnerships, or 
corporations. The high bid received in 
accordance with any advertisement 
issued under authority of this part shall' 
be accepted, except that the approving

officer, having set forth the reason(s) in 
writing, shall have the right to reject the 
high bid if:

(1) The high bidder is considered 
unqualified to fulfill the contractual 
requirement of the advertisement, or

(2) There are reasonable grounds to 
consider it in the interest of the Indians 
to reject the high bid.

(b) If the high bid is rejected, the 
approving officer may authorize:

(1) Rejection of all bids, or
(2) Acceptance of the offer of another 

bidder who, at bid opening, makes 
written request that their bid and bid 
deposit be held pending a bid 
acceptance.

(c) The officer authorized to accept 
the bid shall have the discretion to 
waive minor technical defects in 
advertisements and proposals, such as 
typograghical errors and misplaced 
entries on forms that do not affect 
clarity, value or money deposits.
§ 163.12 Contracts required.

Except as provided in § 163.19, in 
sales of timber with an appraised 
stumpage value exceeding $10,000, the 
contract forms approved by the 
Secretary must be used unless a special 
form for a particular sale or class of 
sales is approved by the Secretary. 
Essential departures from the 
fundamental requirements of standard 
and approved contract forms shall be 
made only with the approval of the 
Secretary. Unless otherwise directed, 
the contracts shall require that the 
proceeds be paid by remittance drawn 
to the Bureau of Indian Affairs and 
transmitted to the Superintendent. By 
mutual agreement, contracts may be 
extended, modified, or assigned subject 
to approval of the approving officer, and 
may be terminated by the approving 
officer upon completion or by mutual 
agreement.
§ 163.13 Execution and approval of 
contracts.

(a) All contracts for the sale of tribal 
timber shall be executed by the 
authorized tribal representative(s). 
Contracts must be approved by the 
Secretary to be valid. There shall be 
included with the contract, an affidavit 
executed by the appropriate tribal 
representative(s) setting forth the 
resolution or other authority of the 
governing body of the tribe authorizing 
the sale.

(b) Contracts for the sale of allotted 
timber shall be executed by the Indian 
owners or the Secretary acting pursuant 
to a power of attorney from the Indian 
owner, subject to conditions set forth in 
§§ 163.7 and 163.13(b) (1), (2), and (3).

Contracts must be approved by the 
Secretary to be valid.

(1) The Secretary may, after 
consultation with any legally appointed 
guardian, execute contracts on behalf of 
minors and Indian owners who are non 
compos mentis.

(2) The Secretary may execute 
contracts for those persons whose 
ownership in a decedent’s estate has not 
been determined or for those persons 
who cannot be located after a 
reasonable and diligent search and the 
giving of notice by publication.

(3) Upon the request of the owner of 
an undivided but unrestricted interest in 
land in which there are trust or 
restricted Indian interests, the Secretary 
may include such unrestricted interest in 
a sale of the trust or restricted interests 
in the timber, pursuant to this part, and 
perform any functions required of him/ 
her by the contract of sale for both the 
restricted and the unrestricted interests, 
including the collection and 
disbursement of payments for timber 
and the deductions as service fees from 
such payments of sums in lieu of 
administrative expenses.
§ 163.14 Bonds required.

Performance bonds will be required in 
connection with all sales of Indian 
timber, except they may or may not be 
required, as determined by the 
approving officer, in connection with the 
use of timber by tribal enterprises 
pursuant to §163.6 or in timber cutting 
permits issued pursuant to § 163.19. In 
sales in which the estimated stumpage 
value, calculated at the appraised 
stumpage rates, does not exceed $10,000, 
the bond shall be at least 20 percent of 
the estimated stumpage value. In sales 
in which the estimated stumpage value 
exceeds $10,000 but is not over $100,000, 
the bond shall be at least 15 percent of 
the estimated stumpage value but not 
less than $2,000; in sales in which the 
estimated stumpage value exceeds 
$100,000, but is not over $250,000, the 
bond shall be at least 10 percent of the 
estimated stumpage value but not less 
than $15,000; and in sales in which the 
estimated stumpage value exceeds 
$250,000, the bond shall be at least 5 
percent of the estimated stumpage value 

V but not less than $25,000. Bonds shall be 
in a form acceptable to the approving 
officer and may include a corporate 
surety bond by an acceptable surety 
company; or cash bond designating the 
approving officer to act under a power 
of attorney; or negotiable United States 
Government securities supported by 
appropriate power of attorney; or an 
irrevocable letter-of-credit.
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§163.15 Payment for timber.
(a) The basis of volume determination 

for timber sold shall be the Scribner 
Decimal C log rules, cubic volume, lineal 
measurement, piece count, weight, or 
such other form of measurement as the 
Secretary may authorize for use. With 
the exception of tribal enterprises 
pursuant to § 163.6, payment for timber 
will be required in advance of cutting.

(b) Methods of payment include 
advance payments, installment 
payments and advance deposits as 
specified in timber contract documents. 
Each advance deposit shall be at least 
10 percent of the value of the minimum 
volume of timber required to be cut 
annually, figured at the appraised 
stumpage rates: Provided, that the 
approving officer may reduce the size of 
the last advance deposit before the 
completion of the sale or before periods 
of approximately three months or longer 
during which no timber cutting is 
anticipated. If a contract stipulates no 
minimum annual cutting requirements, 
the amount of each advance deposit 
shall be determined by the approving 
officer. The advance payments that may 
be required in the sale of trust timber, 
pursuant to § 163.16, shall not operate to 
reduce the size of advance deposits 
required by this section.
§ 163.16 Advance payment for allotment 
timber.

(a) Unless otherwise authorized by 
the Secretary, and except in the case of 
lump sum (predetermined volume) sales, 
contracts for the sale of timber from 
Indian forest lands shall provide for the 
payment of up to 25 percent of the 
stumpage value, calculated at the bid 
price, within 30 days from the date of 
approval and before cutting begins. 
Additional advance payments may be 
specified in contracts that are more than 
three years in duration. However, no 
advance payment will be required that 
would make the sum of such payment 
and of advance deposits and advance 
payments previously applied against 
timber cut from each appropriate 
ownership exceed 50 percent of the bid 
stumpage value. For each appropriate 
ownership, advance payments shall be 
credited against the timber as it is cut 
and scaled at the stumpage rates 
governing at the time of scaling.

(b) Terms and conditions for payment 
of timber under lump sum sales shall be 
specified in timber contract documents. 
Advance payments are not refundable.
§ 163.17 Time for cutting timber.

Unless otherwise authorized by the 
Secretary, the maximum period which 
shall be allowed, after the effective date 
of a timber contract, for harvesting the

estimated volume of timber purchased 
shall be five years.
§ 163.18 Deductions for administrative 
expenses.

In sales of forest products from Indian 
forest lands, a reasonable deduction 
shall be made from the gross proceeds 
to cover in whole or in part the cost of 
managing and protecting the forest 
lands. Such costs will include the cost of 
sale administration, and forest 
regeneration. However, such deductions 
are not intended to cover the costs that 
are paid from funds appropriated 
specifically for fire suppression or forest 
pest control. Unless special instructions 
have been given by the Secretary as to 
the amount of the deduction, or the 
manner in which it is to be made, the 
deduction shall be 10% of the gross 
amount received for timber sold. Service 
fees in lieu of administrative deductions 
shall be determined in a similar manner.
§ 163.19 Timber cutting permits.

(a) Except as provided in §§ 163.6 and 
163.20, all cutting of forest products that 
is not done under formal contract, 
pursuant to § 163.12, shall be done under 
timber cutting permit forms approved by 
the Secretary. Permits will be issued 
only with the written consent of the 
Indian owner(s) or the Secretary, for 
allotted lands, as authorized in § 163.13. 
To be valid, permits must be approved 
by the Secretary. Such consents to the 
issuance of cutting permits shall 
stipulate the minimum product rate at 
which timber may be sold under permit. 
Payment and bonding requirements will 
be stipulated in the permit document as 
appropriate.

(b) Free-use cutting permits may be 
issued for specified species and types of 
forest products. Timber cut under this 
authority may be limited as to sale or 
exchange for other goods or services.
The stumpage value which may be cut in 
a fiscal year by any individual under 
this authority shall not exceed $2,500. 
Individual shall mean an individual or 
any operating entity comprised of 
several individuals.

(c) Paid permits subject to deductions 
for administrative expenses, as provided 
in § 163.18, may be issued. Unless 
otherwise authorized by the Secretary, 
the stumpage value which may be cut 
under paid permits in a fiscal year by 
any individual under this authority shall 
not exceed $10,000. This paragraph (c) 
does not apply to special allotment 
timber cutting permits. Individual shall 
mean an individual or any operating 
entity comprised of several individuals.

(d) An Indian having sole beneficial 
interest in an allotment may be issued 
an approved form of special permit to

cut and sell designated timber from such 
allotment. The special permit shall 
include provision for payment by the 
Indian of administrative expenses 
pursuant to § 163.18. Unless waived by 
the Secretary, the permit shall also 
require the Indian to make a deposit 
with the Secretary to be returned to the 
Indian upon satisfactory completion of 
the permit or to be used by the Secretary 
in his/her discretion for planting or 
other work to offset damage to the land 
or the timber caused by failure to 
comply with the provisions of the 
permit. As a condition to granting a 
special permit under authority of this 
paragraph, the Indian may be required 
to provide evidence acceptable to the 
Secretary that he/she has arranged a 
bona fide sale of the timber to be cut, on 
terms that will protect the Indian’s 
interests.

§ 163.20 Free-use cutting without permits.

With the consent of the Indian owners 
and the Secretary, Indians may cut 
designated types of forest products from 
Indian forest lands without a permit or 
contract, and without charge. Timber cut 
under this authority shall be for the 
Indian’s personal use, and shall not be 
sold or exchanged for other goods or 
services.

§ 163.21 Fire management measures.

(a) The Secretary is authorized to 
maintain facilities and staff, hire 
temporary labor, rent fire fighting 
equipment, purchase tools and supplies, 
and pay for their transportation as 
needed, to maintain an adequate level of 
readiness to meet normal wildfire 
protection needs and extinguish forest 
or range fires on Indian reservations or 
other Indian trust lands. No expenses 
for fighting a fire outside a reservation 
may be incurred unless the fire 
threatens the reservation or other Indian 
trust lands or unless such expenses are 
incurred pursuant to an approved 
cooperative agreement with another 
protection agency. The rates of pay for 
fire fighters and for equipment rental 
shall be the rates for such fire fighting 
services that are currently in use by 
public and private wildfire protection 
agencies adjacent to Indian reservations 
on which a fire occurs, unless there are 
in effect at the time different rates that 
have been approved by the Secretary. 
The Secretary may also enter into 
reciprocal agreements with any fire 
organization maintaining protection 
facilities in the vicinity of Indian 
reservations or other Indian trust lands 
for mutual aid in wildfire protection.
This section does not apply to the 
rendering of emergency aid, or
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agreements for mutual aid in fire 
protection pursuant to the Act of May 
27,1955 (69 Stat. 66).

(b) The Secretary will conduct a 
wildfire prevention program to reduce 
the number of person-caused fires on 
Indian reservations or other Indian trust 
lands.

(c) The Secretary is authorized to 
expend funds for emergency 
rehabilitation measures needed to 
stabilize soil and watershed on Indian 
reservations or other Indian trust lands 
damaged by wildfire.

(d) Upon consultation with the Indian 
landowners, the Secretary may use fire 
as a a management tool on Indian 
reservations to achieve land or resource 
management objectives.
§ 163.22 Trespass.

(a) In addition to liability for trespass 
on Indian lands, as indicated in this 
part, persons responsible for such 
trespass may be prosecuted criminally 
under any applicable federal law. 
Penalties are prescribed by the 
following statutes:'

(1) Timber trespass (18 U.S.C. 1853).
(2) Fire trespass (18 U.S.C. 1855,1856). 

Tribal ordinances may apply where 
appropriate.

(b) The extraction, severance, injury 
or removal of forest products from 
Indian lands under the jurisdiction of 
the Department of the Interior, except 
when authorized by law and the 
regulations of the Department, is an act 
of trespass. Trespassers will be liable in 
damages to the United States and the 
Indian owners, and will be subject to 
prosecution for such unlawful acts.

(c) The rule of damages to be applied 
in cases of timber and other trespass 
will be the measure of damages 
prescribed by the laws of the State in 
which the trespass is committed, unless 
by federal law a different rule is 
prescribed or authorized.

(d) The Secretary may identify and 
forbid the removal of forest products 
from restricted or trust Indian lands or 
direct their removal to a point of 
safekeeping when there is reason to 
believe that such products were 
unlawfully cut. Any such forest products 
that can be positively identified as 
Indian trust property should be sold to 
prevent their deterioration. When any 
forest products cut in trespass are found 
to be removed to land not under 
Government supervision, the owner of 
the land should be notified that such 
products are Indian trust property and 
any further action should be upon 
advice of the Office of the Solicitor of 
the Department of the Interior. Any 
forest products sold under this § 163.22 
may be disposed of under the provisions

of this part, insofar as they are 
applicable. The Secretary may accept 
payment of damages in full in the 
settlement of civil trespass cases 
without resort to court action. The 
Secretary may also accept a 
recommended settlement per Solicitor’s 
Regulations Manual 1.4.1 when 
exercised in accordance with 
Departmental procedures contained in 
344 DM 3. All other matters relating to 
the collection of debts under this section 
will be in accordance with departmental 
Manual, Part 344.

(e) The Secretary will provide for 
timely action on any reports of trespass 
on Indian trust lands including pending 
Native allotments (25 U.S.C. 9).

§ 163.23 Revocable road use and 
construction permits for removal of 
commercial forest products.

(a) The Secretary may request tribes 
and/or all other trust landowners to sign 
landowners revocable permits 
designating the Secretary as Agent for 
the landowner and empowering him/her 
to issue revocable road use and 
construction permits to users for the 
purpose of removing commercial forest 
products.

(b) When a majority of trust interest 
in a tract has consented, the Secretary 
may issue revocable road use and 
construction permits for removal of 
commercial forest products over and 
across individually owned lands. In 
addition, the Secretary may act for 
individual owners when:

(1) the individual owner of the land or 
of an interest therein is a minor or a 
person non compos mentis, and the 
Secretary finds that such grant, in total 
or for an interest therein, will cause no 
substantial injury to the land or the 
owner, which cannot be adequately 
compensated for by monetary damages;

(2) the whereabouts of the owner of 
the land or an interest therein are 
unknown, and the owners or owner of 
any interests therein whose 
whereabouts are known or majority 
thereof, consent to the grant;

(3) the heirs or devisees of a deceased 
owner of the land or interest therein 
have not been determined, and the 
Secretary finds the grant will cause no 
substantial injury to the land or any 
owner thereof, provided that once the 
heirs or devisees of the deceased owner 
are determined, their consent is 
obtained.

(c) Nothing in this section shall 
preclude acquisition of rights-of-way for 
roads, Subchapter H, Part 169, 25 CFR, 
or conflict with provisions of that part.

§ 163.24 Insect and disease control.

(a) The Secretary is authorized to 
protect and preserve from disease, or 
the ravages of beetles, or other insects, 
timber on Indian reservations or other 
Indian lands under the jurisdiction of 
the Department of the Interior. (Sept. 20, 
1922, Ch. 349,42 Stat. 857). The 
Secretary shall consult with authorized 
tribal representatives or owners of other 
Indian lands concerning control actions.

(b) The Secretary is responsible to 
control and mitigate harmful effects of 
insects and diseases on Indian forest 
lands. The Secretary will coordinate this 
control with the Secretary of Agriculture 
in accordance with Section 5, Pub. L. 95- 
313, July 1,1978,92 Stat. 336.

y § 163.25 Forest development

This section pertains to that segment 
of the forestry program which addresses 
the improvement of timber resources.
The program shall consist of fore station, 
timber stand improvement work, and 
related investments that enhance 
productivity. It shall be conducted with 
emphasis on on-site activities. Forest 
development funds will be used to 
establish, re-establish, maintain, and/or 
improve growth of desirable commercial 
timber species and stocking level. Forest 
development activities will be planned 
and executed using cost/benefit 
analyses as one of the determinants in 
establishing priorities.
§ 163.26 Appeals under timber contracts 
and permits.

Any action taken by an approving 
officer exercising delegated authority 
from the Secretary of the Interior or by a 
subordinate official of the Department of 
the Interior exercising an authority by 
the terms of the contract may be 
appealed. Such appeal shall not stay 
any action under the contract unless 
otherwise directed by the Secretary of 
the Interior. Such appeals shall be filed 
in accordance with the provision of 25 
CFR Part 2, Appeals from 
Administrative Actions, or any other 
applicable general regulations covering 
appeals. Appropriate Indian 
representatives shall be notified upon 
receipt of an appeal initiated by the 
purchaser. Likewise, the purchaser shall 
be notified upon receipt of an appeal 
initiated by the seller.
§ 163.27 Environmental protection.

Before implementing these 
regulations, forestry personnel will 
review their timber sale activities for 
potential environmental impacts in 
accordance with the National 
Environmental Policy Act (NEPA) of 
1969 and applicable Council on
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Environmental Quality Regulations (40 
CFR 1500-1508). NEPA compliance is 
further explained in Departmental 
Manual Part 516 DM (Environmental 
Quality) and 30 BLAM Supplement 1 
(NEPA Handbook) of the Bureau of 
Indian Affairs, from which specific 
guidance is obtained.
Kenneth Smith,
Assistant Secretary—Indian Affairs.
[FR Doc. 84-773 Filed 1-12-84; 8:45 am]
BILLING CODE 4310-02-M

DEPARTMENT OF THE TREASURY 

Internal Revenue Service

26 CFR Part 1
[T.D. 7935]

Common Trust Funds
AGENCY: Internal Revenue Service, 
Treasury.
a c t i o n : Final regulations.

s u m m a r y : This document provides final 
regulations relating to Common trust 
funds. Changes to the applicable tax law 
were made by the Tax Reform Act of 
1976, by the Act of September 17,1976, 
by the Crude Oil Windfall Profit Tax 
Act of 1980, and by the Economic 
Recovery Tax Act of 1981, and by the 
Technical Corrections Act of 1982.
These regulations provide the public 
with guidance necessary to comply with 
those Acts and with other rules affecting 
common trust funds. The regulations 
affect common trust funds and their 
participants.
EFFECTIVE DATES: The amendments 
conforming to sections of the Tax* 
Reform Act of 1976 are effective for 
taxable years as follows:

Section 1402(b)(1) relating to 26 CFR
1.584- 4(c)(4) for taxable years beginning 
in 1977;

Section 1402(b)(2) relating to 26 CFR
1.584- 4(c)(4) for taxable years beginning 
after December 31,1977;

Section 1901(b)(1)(G) relating to 26 
CFR 1.584-2(b)(l) for taxable years 
beginning after December 31,1976; 

Section 2131(d) relating to 26 CFR
1.584- 4(a) for taxable years ending after 
April 7,1976;

Section 2138(a) relating to 26 CFR
1.584- 1(b)(1) for taxable years ending 
after October 3,1976.

The amendments conforming to the 
Act of September 17,1976 relating to 26 
CFR 1.584-l(c) are effective for taxable 
years beginning after December 31,1975.

The amendment conforming to the 
Crude Oil Windfall Profit Tax Act of 
1980 (as amended by section 302(b)(1) of 
the Economic Recovery Tax Act of 1981) 
relating to § 1.584-2(b)(l) is effective

with respect to taxable years beginning 
after December 31,1980, and before 
January 1,1982. The clarifying 
amendment under § 1.584-2(c)(3), 
relating to the pass-through of unrelated 
business income to participants in the 
common trust fund, is effective for 
taxable years of participants beginning 
on or after September 22,1980.
FOR FURTHER INFORMATION CONTACT: 
Mitchell H. Rapaport of the Legislation 
and Regulations Division, Office of the 
Chief Counsel, Internal Revenue 
Service, 1111 Constitution Avenue NW., 
Washington, D.C. 20224, Attention: 
CC:LR:T (202-566-3459).
SUPPLEMENTARY INFORMATION: 

Background
On September 22,1980, the Federal 

Register published proposed 
amendments to the Income Tax 
Regulations (26 CFR Part 1) under 
sections 584 and 6032 of the Internal 
Revenue Code of 1954 (45 FR 62848). The 
amendments were proposed to make 
certain clarifying changes and to 
conform the regulations to the following 
statutory changes:

Section 1402(b) (1) and (2) of the Tax 
Reform Act of 1976 (90 Stat. 1732) 
amended section 584 to reflect the new 
holding period provisions for 
determining long-term and short-term 
capital gains and losses under section 
1222.

Section 1901(b)(1)(G) of the Tax 
Reform Act of 1976 (90 Stat. 1790) 
amended section 584 to delete 
references to sections 35, 242, and 171.

Section 2131(b) of the Tax Reform Act 
of 1976 (90 Stat. 1924) amended section 
584 to provide that the admission of a 
participant shall be treated as a 
purchase of, or exchange for, the 
participating interest.

Section 2138(a) of the Tax Reform Act 
of 1976 (90 Stat. 1932) amended section 
584 to provide for the allowance of 
accounts established under the Uniform 
Gifts to Minors Act or similar state law.

Section 1 and 2 of the Act of 
September 17,1976 (90 Stat. 1273), 
amended Code section 584 to provide 
that when banks become members of 
the same affiliated group (within the 
meaning of Code section 1504) they are, 
for purposes of section 584, to be treated 
as one bank for the period of their 
affiliation.

A public hearing was held on 
February 19,1981. All comments and 
testimony regarding the proposed 
amendments were considered. Those 
proposed amendments are adopted as 
revised by this Treasury decision. The 
following three technical changes to 
those regulations have been made.

Exemption of Certain Interest Income
The Crude Oil Windfall Profit Tax Act 

of 1980 (as amended by section 302
(b) (1) of the Economic Recovery Tax Act 
of 1981) amended section 116 of the 
Code to provide for the exemption of 
certain interest income from tax. Section 
404(b)(3) of the Crude Oil Windfall 
Profit Tax Act of 1980 amended Code 
section 584(c)(2) to conform this 
exemption to interest income earned by 
a common trust fund. Section 128 of the 
Code provides that gross income does 
not include any amount received by an 
individual during the taxable year as 
interest on a depository institution tax- 
exempt savings certificate. Section 103
(a)(2) of the Technical Correction Act of 
1982 amended Code section 584(c)(2) to 
conform this exemption to interest 
earned by a common trust fund. This 
final regulation makes corresponding 
changes to § 1.584—2(b)(1).
Treatment of Amounts in Hands of 
Participants

The proposed regulations, in § 1.584-2
(c) (3), provided that, for purposes of 
determining the character in the hands 
of a participant of any item of income or 
deduction, each participant is treated as 
if it made directly the investment by the 
common trust fund from which the item 
was derived. In response to comments 
that section 584 does not specifically 
provide for the flow-through of all items 
from a common trust fund, § 1.584-2
(c)(3) has been modified. The modified 
regulation provides that any amount of 
income or loss of the common trust fund 
that is included in the computation of a 
participant’s taxable income is to be 
treated as income or loss from an 
unrelated trade on business to the 
extent that such amount would have 
been income or loss from an unrelated 
trade or business if the participant had 
made directly the investment in the 
common trust fund. Thus, any amounts 
of income or loss to be included in a 
participant’s computation of taxable 
income will be computed as specifically 
provided in section 584, while the 
treatment in the hands of the participant 
as income or loss from an unrelated 
trade or business of amounts so 
computed will be determined as if the 
participant had made directly the 
investments of the common trust fund. A 
cross reference in the regulations under 
section 512 is added.

The proposed regulation did not 
specify an effective date for § 1.584-2
(c)(3), relating to the treatment of 
amounts of income or loss included in 
the computation of the participant’s 
taxable income. As a result, the
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amendment would have had retroactive 
effect. In response to comments received 
on this subject, the final regulations 
provide a prospective effective date for 
this rule, commencing on the date of 
publication of the notice of proposed 
rulemaking. Therefore, the portion of the 
regulations relating to the rule in 
§ 1.584-2(c)(3) applies to computations 
of taxable income for taxable years 
beginning on or after September 22,
1980.
Admission or Withdrawal of 
Participants

Under § 1.584-4 of the proposed 
regulations the transfer of a 
participating interest by two or more 
banks that are members of the same 
affiliated group as a result of the 
division of a single common trust fund 
will not be considered to be an 
admission or a withdrawal. However, 
this rule only applies where the dividing 
and resulting common trust funds have 
diversified portfolios and each 
participant’s pro rata interest in each of 
the resulting common trust funds is 
substantially the same as was the 
participant’s pro rata interest in the 
dividing fund. If a common trust fund in 
which several affiliated banks 
participate is divided because of the 
termination of the affiliation this rule 
would require that each of the 
participants in the dividing common 
trust fund become a participant in each 
of the resulting common trust funds. One 
commentator has stated that in many 
situations this will not be possible. In 
order to allow disaffiliating banks to 
divide a common trust fund without 
causing the participants to recognize 
gain, the final regulations provide that 
each of the participants in the dividing 
common trust fund need not become a 
participant in each of the resulting 
common trust funds. However, this rule 
shall only apply where the written plans 
of operation of the resulting common 
trust funds are substantially identical to 
the plan of operation of the dividing 
common trust fund, each of the assets of 
the dividing common trust fund are 
distributed substantially pro rata to 
each of the resulting common trust 
funds, and each participant’s aggregate 
interest in the assets of the resulting 
common trust funds of which he or she 
is a participant is substantially the same 
as was the participant’s pro rata interest 
in the assets of the dividing common 
trust fund. The plan of operation of a 
resulting common trust fund will not be 
considered to be substantially identical 
to that of the dividing common trust 
fund where, for example, the plan of 
operation of the resulting common trust 
fund contains restrictions as to the types

of participants that may invest in the 
common trust fund where such 
restrictions were not present in the plan 
of operation of the dividing common 
trust fund. The requirement that the 
distribution of the assets of the dividing 
common trust fund must be 
“substantially” pro rata is intended to 
allow distributions in order to eliminate 
fractional shares.
Provisions Applicable to Participants

Under § 1.584-2(d) of the existing and 
of the proposed regulations, participants 
accounted for their proportionate share 
of income from a common trust fund 
according to provisions under 
subchapter J, chapter 1 of the Code. This 
final regulation clarifies that certain 
participants may account for such 
income according to the provisions 
under subchapter D, F, or H,; as the case 
may be.
Explanation of Provisions Unchanged 
From the Notice

The Act of September 17,1976, 
amended Code section 584 to provide 
that when banks become members of 
the same affiliated group (within the 
meaning of Code section 1504) they are, 
for purposes of section 584, to be treated 
as one bank for the period of their 
affiliation. This Treasury decision 
makes it clear that banks that are 
members of the same affiliated group 
may contribute to common trust funds of 
other member banks without 
disqualifying the funds as common trust 
funds.

Rules and regulations promulgated by 
the Comptroller of the Currency permit 
the contribution of cash and, in limited 
circumstances, non-cash property to a 
fund. The Tax Reform Act of 1976 
amended section 584 to make the 
contribution of non-cash property to a 
common trust fund a taxable event. In 
addition, the Act extended common 
trust fund treatment to custodial 
accounts established pursuant to a State 
law that is substantially similar to the 
Uniform Gifts to Minors A ct The Tax 
Reform Act also repealed an obsolete 
portion of section 584 dealing with 
partially tax-exempt interest and 
amended the section to reflect the new 
holding period provisions for 
determining long-term and short-term 
capital gains and losses under section 
1222. This Treasury decision 
incorporates these changes as they 
relate to common trust funds and their 
participants.

The final regulations adopted by this 
Treasury decision impose no new 
reporting or recordkeeping 
requirements. The principal purpose of 
the final regulations is to conform

existing regulations under sections 584 
and 6032 of the Code to changes made 
by the Act of September 17,1976, the 
Tax Reform Act of 1976, the Crude Oil 
Windfall Profit Tax Act of 1980, the 
Economic Recovery Tax Act of 1981 and 
the Technical Corrections Act of 1982. 
Evaluation of the effectiveness of these 
regulations after issuance will be based 
on comments received from offices 
within the Treasury, the Internal 
Revenue Service, other governmental 
agencies, and the public.
Non-Applicability of Executive Order 
12291

The Treasury Department has 
determined that this proposed regulation 
is not subject to review under Executive 
Order 12291 or the Treasury and OMB 
implementation of the Order dated April 
29,1983-
Regulatory Flexibility Act

No general notice of proposed 
rulemaking is required by 5 U.S.C. 553(b) 
for interpretative regulations. 
Accordingly, the Regulatory Flexibility 
Act does not apply and no Regulatory 
Flexibility Analysis is required for this 
rule.
Drafting Information

The principal author of this regulation 
is Mitchell H. Rapaport of the 
Legislation and Regulations Division of 
the Office of Chief Counsel, Internal 
Revenue Service. However, personnel 
from other offices of the Internal 
Revenue Service and the Treasury 
Department participated in developing 
the regulation on matters of substance 
and style.
List of Subjects
26 CFR 1.501(a)-l—1.528-10

Income taxes, Exempt organizations, 
Foundations, Nonprofit organizations, 
Cooperatives, Political organizations, 
Homeowners associations.
26 CFR 1.581-1—1.601-1

Income taxes, Banks.
26 CFR 1.6001-1—1.6109-2

Income taxes, Administration and 
procedure, Filing requirements.

PART—[AMENDED]
Adoption o f Amendments to the 
Regulations

Accordingly, 26 CFR Part 1 is 
amended as follows:

Paragraph 1. Section 1.512(a)-l is 
amended by adding a new sentence at 
the end of paragraph (a). The added 
sentence reads as follows:
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§ 1.512(a)-1 Definition.
(a) In general. * * *

For the treatment of amounts of 
income or loss of common trust funds, 
see § 1.584-2(c)(3).
*  *  *  *  *

Par. 2. Section 1.584-1 is amended by 
removing the third sentence of 
paragraph (a), by revising paragraph (b), 
and by adding new paragraph (c). These 
added and amended provisions read as 
follows:
§ 1.584-1 Common trust funds.
*  *  *  *  *

(b) Conditions for qualification. (1)
For a fund to be qualified as a common 
trust fund it must be maintained by a 
bank (as defined in section 581) in 
conformity with the rules and 
regulations of the Comptroller of the 
Currency, exclusively for the collective 
investment and reinvestment of 
contributions to the fund by the bank. 
The bank may either act alone or with 
one or more other fiduciaries, but it must 
act solely in its capacity as one or a 
combination of the following: (i) As a 
trustee of a trust created by will, deed, 
agreement, declaration of trust, or order 
of court; (ii) as an executor of a will or 
as an administrator of an estate; (iii) as 
a guardian (by whatever name known 
under local law) of the estate of an 
infant, of an incompentent individual, or 
of an absent individuad; or (iv) on or 
after October 3,1976, as a custodian of a 
Uniform Gifts to Minors account. A 
Uniform Gifts to Minors account is an 
account established pursuant to a State 
law substantially similar to the Uniform 
Gifts to Minors Act. (See the Uniform 
Gifts to Minors Act of 1956 or the 
Uniform Gifts to Minors Act of 1966, as 
published by the National Conference of 
Commissioners on Uniform State Laws.) 
The Commissioner will publish a list of 
the States whose laws he determines to 
be substantially similar to such uniform 
acts. A bank that maintains a Uniform 
Gifts to Minors Act account must 
establish, to the satisfaction of the 
Commissioner or his delegate, that with 
respect to the account the bank has 
duties and responsibilities similar to the 
duties and responsibilities of a trustee 
or guardian.

(2) A common trust fund may be a 
participant in another common trust 
fund.

(c) Affiliated groups. For taxable 
years beginning after December 31,1975, 
two or more banks that are members of 
the same affiliated group (within the 
meaning of section 1504) are treated, for 
purposes of section 584, as one bank for 
the period of their affiliation. A common 
trust fund may be maintained by one or

by more than one member of an 
affiliated group. Any member of the 
group may, but need not, contribute to 
the fund. Further, for purposes of this 
paragraph, members of an affiliated 
group may be, but need not be, co
trustees of the common trust fund.

Par. 3. Section 1.584-2 is amended by:
1. Revising paragraph (a);
2. Revising paragraph (b);
3. Revising paragraph (c)(1) and (c)

(2);
4. Redesignating existing paragraph

(c)(3) as paragraph (c)(4) and revising 
the first sentence of paragraph (c)(4) as 
so redesignated;

5. Adding a new paragraph (c)(3);
6. Redesignating existing paragraph

(c)(4) as subdivision (v) of redesignated 
paragraph (c)(4);

7. Adding a new subdivision (vi) to 
redesignated paragraph (c)(4); and

8. Revising paragraph (d).
These revised and added provisions 

read as follows:
§ 1.584-2 Income of participants in 
common trust fund.

(a) Each participant in a common trust 
fund is required to include in computing 
its taxable income for its taxable year 
within which or with which the taxable 
year of the fund ends, whether or not 
distributed and whether or not 
distributable:

(1) Its proportionate share of short
term capital gains and losses, computed 
as provided in § 1.584-3;

(2) Its proportionate share of long
term capital gains and losses, computed 
as provided in § 1.584-3; and

(3) Its proportionate share of the 
ordinary taxable income or the ordinary 
net loss of the common trust fund, 
computed as provided in § 1.584-3.

(b) (1) Each participant's proportionate 
share of dividends and interest to which 
section 116 or 128 applies received by 
the common trust fund shall be deemed , 
to have been received by such 
participant as such dividends and as 
such interest.

(2) Any tax withheld at the source 
from income of the fund [e.g., under 
section 1441) is deemed to have been • 
withheld proportionately from the 
participants to whom such income is 
allocated.

(c) (1) The proportionate share of each 
participant’s short-term capital gains 
and losses, long-term capital gains and 
losses, ordinary taxable income or 
ordinary net loss, dividends and interest 
received, and tax withheld at the source 
shall be determined under the method of 
accounting adopted by the bank in 
accordance with the written plan by 
which the common trust fund is 
established and administered, provided

such method clearly reflects the income 
of each participant.

(2) Items of income and deductions 
shall be allocated to the periods 
between valuation dates established by 
the plan within the taxable year in 
which they were realized. Ordinary 
taxable income or ordinary net loss, 
short-term capital gains and losses, 
long-term capital gains and losses, and 
tax withheld at the source shall be 
computed for each period. The 
participants’ proportionate shares of 
income and losses for each period shall 
then be determined.

(3) For taxable years beginning on or 
after September 22,1980, any amount of 
income or loss of the common trust fund 
which is included in the computation of 
a participant’s taxable income for the 
taxable year shall be treated as income 
or loss from an unrelated trade or 
business to the extent that such amount 
would have been income or loss from an 
unrelated trade or business if such 
participant had made directly the 
investments of the common trust fund.

(4) The provisions of this paragraph 
may be illustrated by the following 
example:
★  *  *  *  *

(vi) Assume in the above example that 
participant Trust A qualified as a trust 
forming part of a pension, profit sharing, 
or stock bonus plan under section 
401(a). Assume further that 20 percent of 
the ordinary taxable income of the 
common trust fund would be unrelated 
business taxable income (as defined 
under section 512(a)(1)) if received 
directly by Trust A. Under paragraph
(c)(3), participant Trust A, for purposes 
of computing its taxable income, must 
treat its proportionate share of the 
common trust fund’s ordinary taxable 
income as income from an unrelated 
trade or business to the extent such 
amount would have been income from 
an unrelated trade or business if Trust A 
had directly made the investments of the 
common trust fund. Therefore, 
participant Trust A must take into 
account 20 percent of its proportionate 
share of the common trust fund’s 
ordinary taxable income as income from 
an unrelated trade or business.

(d) The provisions of part I, 
subchapter J, chapter 1 of the Code, or, 
as the case may be, the provisions of 
subchapters D, F, or H of chapter 1 of 
the Code, are applicable in determining 
the extent to which each participant’s 
proportionate share of any income or 
loss of the common trust fund is taxable 
to the participant, or to a person other 
than the participant.

Par. 4. Section 1.584-3 is amended by 
inserting the word “and” at the end of
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paragraph (b), by removing the semi
colon and the word “and” and inserting 
a period in lieu thereof at the end of 
paragraph (c), and by removing 
paragraph (d).

Par. 5. Section 1.584-4 is amended by 
adding a new sentence after the first 
sentence of paragraph (a), by adding 
three new sentences after the last 
sentence of paragraph (a), and by 
revising paragraph (c)(4). These added 
and amended provisions read as 
follows:
§ 1.584-4 Admission or withdrawal of 
participants in the common trust fund.

(a) Gain or loss. * * * For taxable 
years of participants ending after April 
7,1976, and for transfers occurring after 
that date, the transfer of property by a 
participant to a common trust fund is 
treated as a sale or exchange of the 
property transferred. * * * When a 
participating interest is transferred by a 
bank or by two or more banks that are 
members of the same affiliated group 
(within the meaning of section 1504), as 
a result of the combination of two or 
more common trust funds or the division 
of a single common trust fund, the 
transfer to the surviving or divided 
common trust fund is not considered to 
be an admission or a withdrawal if—

(1) The combining, dividing, and 
resulting common trust funds have 
diversified portfolios within the meaning 
of section 368(a)(2)(F)(ii) and the 
regulations thereunder, and

(2) In the case of a division, each 
participant’s pro rata interest in each of 
the resulting common trust funds is 
substantially the same as was the 
participant’s pro rata interest in the 
dividing fund. However, in the case of 
the division of a common trust fund 
maintained by two or more banks that 
are members of the same affiliated 
group resulting from the termination of 
such affiliation, the division will be 
treated as meeting the requirements of 
this subparagraph if the written plans of 
operation of the resulting common trust 
funds are substantially identical to the 
plan of operation of the dividing 
common trust fund, each of the assets of 
the dividing common trust fund are 
distributed substantially pro rata to 
each of the resulting common trust 
funds, and each participant’s aggregate 
interest in the assets of the resulting 
common trust funds of which he or she 
is a participant is substantially the same 
as was the participant’s pro rata interest 
in the assets of the dividing common 
trust fund. The plan of operation of a 
resulting common trust fund will not be 
considered to be substantially identical 
to that of the dividing common trust 
fund where, for example, the plan of

operation of the resulting common trust 
fund contains restrictions as to the types 
of participants that may invest in the 
common trust fund where such 
restrictions were not present in the plan 
of operation of the dividing common 
trust fund.
* * * * *

(c) Addition to basis. * * *
(4) The excess of the gains over the 

losses recognized to the common trust 
fund upon sales or exchanges of capital 
assets held (i) for more than 18 months 
for taxable years beginning after 
December 31,1937, and before January 
1,1942, (ii) for more than 6 months for 
taxable years beginning after December 
31,1941, jand before January 1,1977, (iii) 
for more than 9 months for taxable years 
beginning 1977, and (iv) for more than 1 
year for taxable years beginning after 
December 31,1977, and * * *

Par. 6. Section 1.6032-1 is amended by 
adding new sentences immediately 
following the first and sixth sentances. 
The added provisions read as follows:
§ 1.6032-1 Return of banks with respect 
to common trust funds.

* * * Member banks of an affiliated 
group that serve as co-trustees with 
respect to a common trust fund must act 
jointly in making a return for the fund.
* * * If the common trust fund is 
maintained by two or more banks that 
are members of the same affiliated 
group, the return must also identify the 
member bank in the group that has 
contributed each participant’s property 
or money to the fund. * * *

This Treasury decision is issued under 
the authority contained in section 7805 
of the Internal Revenue Code of 1954 
(68A Stat. 917, 26 U.S.C. 7805).
Roscoe L. Egger, Jr.,
Commissioner of Internal Revenue.

Approved: December 22,1983.
John E. Chapoton,
Assistant Secretary of the Treasury.
[FR Doc. 84-689 Filed 1-12-84; 8:45 am]
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ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Part 271

[SW -8 FRL-2506-7]

Hazardous Waste Management 
Programs; North Dakota and Utah; 
Request for Extension of Phase I 
Interim Authorization Beyond January
22,1984

AGENCY: U;S. Environmental Protection 
Agency (EPA).

a c t i o n : Notice of extension of 
application submission and interim 
authorization period.

SUMMARY: The States of North Dakota 
and Utah, respectively, requested 60 day 
extensions added to die 180 day 
extensions already granted beyond the 
July 26,1983, deadline for continuation 
of Phase I Interim Authorization in the 
absence of an application for Interim 
Phase II, Component C Authorization 
(authority to permit storage, treatment 
and disposal facilities) under the 
Resource Conservation and Recovery 
Act of 1976 as amended. EPA is granting 
these extensions. This extension avoids 
termination on January 22,1984, of the 
Interim Authorization which EPA 
granted previously to the States for the 
Phase I portions of the hazardous waste 
program. The extensions is based on the 
State’s schedules calling for submission 
of the complete applications for Final 
Authorization in March, 1983.
EFFECTIVE DATE: January 13,1984.
FOR FURTHER INFORMATION CONTACT: 
Louis W. Johnson, Chief, Waste 
Management Branch, Environmental 
Protection Agency, 1860 Lincoln Street, 
Denver, Colorado 80295 (8AW-WM), 
Telephone: (303) 837-2221.
SUPPLEMENTARY INFORMATION: 

Background
40 CFR 271.122(c)(4) (formerly 

123.122(c)(4); 47 FR 32377, July 26,1982) 
requires that States which have received 
any, but not all, Phases/Components of 
Interim Authorization amend their 
original submissions by July 26,1983, to 
include all Components of Phase II. 40 
CFR 271.137(a) (formerly 123.1347(a); 47 
FR 32378, July 28,1982) further provides 
that on July 26,1983, interim 
authorizations terminate except where 
the State has submitted by that date an 
application for all Phases/Components 
of interim authorization.

Where the authorization (approval) of 
the State program terminates, EPA is to 
administer and enforce the Federal 
program in these States. However, the 
Regional Administrator may, for good 
cause, extend the July 26,1983, deadline 
for submission of the interim 
authorization application and the 
deadline for termination of the approval 
of the State program.

Note.—40 CFR Part 123, including the July 
26,1982, amendments (47 FR 32373), was 
recodified on April 1,1983, as 40 CFR Part 271 
(48 FR 14248).

Utah received Phase I Interim 
Authorization on December 12,1980, 
and North Dakota received partial Phase 
I Interim Authorization on December '.2,


