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This proposed interpretation is in 
accordance with the Interpretation 
Procedures for FIPS FORTRAN as 
contained in Federal Information 
Processing Standards Publication 69, 
paragraph 11.3, dated September 4,1980. 
The proposed interpretation, if adopted, 
will serve as an additional specification 
to FIPS FORTRAN, which is an adoption 
of the voluntary industry standard 
.(FORTRAN, X3.9-1978) that has been 
developed by the American National 
Standards Institute.

The proposed interpretation contains 
a definition of the problem, 
identification of the issues, 
recommended interpretation, supporting 
justification for the proposed 
interpretation, necessary clarifications 
to FIPS FORTRAN to effect the 
resolution, and the effective dale of the 
interpretation.

Prior to approval of the proposed 
interpretation by the Natonal Bureau of 
Standards, it is essential to assure that 
proper consideration is given to the 
needs and views of manufacturers, the 
public, and State and local governments. 
The purpose of this notice is to solicit 
such views.

Interested parties may submit 
comments in writing to the Director, 
Institute for Computer Sciences and 
Technology, ATTN; Proposed 
FORTRAN Interpretation % Naiional 
Bureau of Standards, Washington, DC 
20234, not later than June 7,1982. 
Telephone inquiries should be directed 
to Betty Holberton at (301) 921-3485.
Dated: March 2,1982.
Ernest Ambler,
Director.

FIPS FORTRAN
Interpretation 1—Nested Parentheses in 
an Expression

Problem: If an arithmetic assignment 
statement which contains an arbitrary 
number of sets of nested parentheses 
surrounding an arithmetic expression 
fails to be accepted by a processor, does 
such action cause the processor to fail to 
conform to the standard?

Issue: Given the following arithmetic 
assignment statement:
X'=* ((((( .(( A ))...)))))
with 57 sets of parentheses surrounding the
A. .. .. . . .v ' - . :

Does failure to accept such a 
statement cuase the processor to be 
non-standard conforming?

Interpretation: This interpretation 
applies to American National Standard 
FORTRAN X3.9-1978, as it has been 
adopted as FIPS FORTRAN, FIPS PUB 
69. The interpretation is that a 
FORTRAN processor may impose

limitations on the size and complexity of 
a standard-conforming program that it 
may accept. Thus, the standard does not 
specify the number of nested 
parentheses that a processor must 
recognize in an expression. Hence, the 
number is processor-dependent.

Supporting Justification:
References: The following references 

to American National Standard 
FORTRAN, X3.9-1978, pertain to the 
issue involved in this interpretation:

(a) Page 1-1,1.3 Scope, 1.3.2 
Exclusions. “This standard does not 
specify * * * (5) The size or complexity 
of a program and its data that will 
exceed the capacity of any specific data 
processing system or the capability of a 
particular processor.”

(b) Page 1-2,1.4 Conformance. 
"Because a standard-conforming 
program may place demands on the 
processor that are not within the scope 
of this standard, * * *, conformance to 
this standard does not ensure that a 
standard-conforming program will 
execute consistently on all or any 
standard-conforming processors.”

Discussion: The term “processor”, as 
used in the FORTRAN standard, implies 
the combined actions of a computer 
(hardware), its operating system, a 
compiler, and a loader. The processor 
may impose limitations on the size and 
complexity of a program m each of the 
above areas. Thus, a processor may 
apply a limit to the size of the stack in 
the parser of the compiler which can 
affect the acceptable depth of nesting of 
parentheses permitted in an expression.
[FR Doc. 82-6193 Filed 3-5-82; 8:45 am]
BILLING CODE 3510-CN-M

Postponement of Scheduled Cost 
Comparison Reviews of Commercial 
or Industrial Activities Performed by 
Government Employees
a g e n c y : National Bureau of Standards, 
Commerce.
a c t io n : Postponement of scheduled cost 
comparison reviews of commercial or 
industrial activities.

Notice is hereby given that, as a result 
of budgetary uncertainties and the 
planned consolidation of routine 
services within the Department of 
Commerce, the cost comparison reviews 
of Government Commercial or Industrial 
Activities performed by government 
personnel at the National Bureau of 
Standards (NBS) will be postponed until 
later in fiscal year 1982. The initial 
schedule of reviews was published in 
the Federal Register on July 20,1980 (45 
ER 48680). The review schedule was 
subsequently revised twice and notice 
of those revisions was published in the

Federal Register on July 30,1981 (46 FR 
38949) and on October 16,1981 (46 FR 
51006). An announcement of the third 
revision of the schedule of A-76 reviews 
will be published in the Federal Register 
wheri departmental decisions on 
budgetary levels and the consolidation 
issues are resolved.

FOR FURTHER INFORMATION CONTACT: 
Robert S. Johnson, A-76 Coordinator, 
Office of the Director of Administration, 
National Bureau of Standards 
Washington, D.C. 20234, Telephone: 
(301) 921-2525,

DATED: March 2,1982.
[FR Doc. 82-6192 Filed 3-5-82; 8:45 am]
BILLING CODE 3510-13-M

National Oceanic and Atmospheric 
Administration

Opportunity for Financial Assistance 
for Marine Pollution Research
AGENCY: National Oceanic and 
Atmospheric Administration, 
Commerce. ,
a c t io n : Notice.

SUMMARY: National Oceanic and 
Atmospheric Administration (NOAA) 
through its Office of Mariné Pollution 
Assessment (OMPA) announces 
Opportunity for financial assistance for: 
(1) Research related toeffects of 
pollution and human-induced changes 
of marine ecosystems (including 
ecosystems of the Great Lakes) under 
sections 201 and 202 of Pub. L. 95—532 
(Marine Protection Research and 
Sanctuaries Act 1972) and (2) research 
and development and monitoring 
projects needed to meet priorities set 
forth by section 6 of Pub. L. 95-273 
(National Ocean Pollution Research 
Development Monitoring Planning Act 
of 1978).

ADDRESSES: Information concerning 
conditions under which applications will 
be received may be obtained from: 
Operational Programs Office, Office of 
Marine Pollution Assessment (MPF28), 
7600 Sand Point Way NE, Bin C15700, 
Seattle, WA 98115.

Eligible Applicants
Individuals, corporations, educational 

institutions and others, including local, 
State, and Federal agencies may apply.

SUPPLEMENTARY INFORMATION: The 
overall goal of the OMPA program is to 
develop, integrate, and apply 
information required for technically 
based decisions on use of the marine
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environment with acceptable ecological, 
economic, and social consequences. To 
address this goal, three objectives have 
been defined:

1. Determine the ecological 
consequences of anthropogenic 
activities which pollute the marine 
environment.

2. Assess the consequences of marine- 
polluting activities in terms of 
ecological, economic, and social 
impacts.

3. Define and evaluate environment 
management alternatives which will 
foster favorable or minimize adverse 
consequences of anthropogenic use of 
the marine environment.

Implementation of this program is in 
recognition of the need to apply current 
scientific knowledge of marine 
ecosystem processes to investigate 
unresolved problems of how to predict 
the consequences that do or will result 
from polluting activities. An underlying 
premise is that society will continue to 
use the marine environment and that 
decisions will continue to be made as to 
how this will be done. The program 
emphasis is on developing the best 
environment management alternatives 
possible at any given time.

Consequently, although all of the 
objectives shown above are being 
addressed in the broad sense, the 
current emphasis is being directed 
toward the third objective—the 
development of environment 
management alternatives to reduce the 
deleterious consequences of specific 
polluting activities.

Of the several areas of human 
activities affecting the marine 
environment, principal concerns are 
with the following:

1. Marine Waste Disposal.
''j. (a) Sewage Sludge/Effluents.

(b) Contaminated Dredge Material.
(c) Industrial Wastes.
2. Marine Mining.
(a) Outer Continental Shelf Oil and 

Gas.
(b) Hard Mineral Extraction.
3. Marine Energy.
4. Marine Transportation.
5. Accidental Discharges.
6. Coastal Land Use.
(a) Non-Point Use.
(b) Hazardous Waste Dumpsites.
Some representative examples of

problems or approaches considered 
relevant to the program are listed below:

1. Given a definition of the oceanic 
distribution and physical/chemical 
forms of elemental and organic 
contaminants, predict concentrations of 
these contaminants in tissues of marine 
organisms.

2. Determine the body burden level of 
specific contaminants in individual

organisms which will alter their normal 
life span or reproductive capability.

3. Determine the critical physical 
properties of sewage sludge which 
control its dispersion after discharge at 
an offshore site.

4. What are the time and space scales 
for a pollutant field resulting from input 
of a pollutant by different methods,. . . 
at different sites.

5. Given the time and space scales of 
a pollutant field, predict the level and 
nature of biotic exposure to the 
pollutant.

These approaches may be addressed 
in different geographic regions, applied 
to different classes of pollutants and 
resources, and directed toward 
consequences with widely different 
spatial and temporal scales. The 
development, validation, and 
documentation of predictive 
methodologies is of greatest importance 
to OMPA.
Procedures

Because of the costs associated with 
the preparation of full-scale proposals, 
and the importance of programmatic 
relevance in reaching final decisions on 
funding, OMPA invites initial proposals 
of no more than five double-spaced 
typewritten pages which define the 
nature of the work to be proposed. 
Review of initial proposals will be 
based principally on the degree to which 
the results of the proposed work will be 
relevant to OMPA’s program. For initial 
proposals which rank sufficiently high 
after this review, a request will be made 
to develop full-scale final proposals. 
Review of these final proposals will be 
based primarily on scientific quality of 
the methods and techniques of the then 
specifically defined research. All final 
funding decisions will be constrained by 
the actual amount of funding available.

Initial proposals may be submitted at 
any time after March 1,1982 and will be 
reviewed regularly during the year. It is 
anticipated that final proposals 
developed and submitted as a result of 
favorable reviews of the initial 
proposals will be reviewed only once in 
FY82, but in following years, reviews of 
final proposals will be held twice yearly.

All initial proposals must be 
accompanied by an Initial Proposal 
Cover Sheet which may be obtained as 
part of an Application Package by 
contracting the above address or Dr. 
Robert E. Burns at (206) 525-0651.
(Federal Domestic Assistance Catalog No. 
11.426. Financial Assistance for Marine 
Pollution Research)

Dated: February 26,1982.
Mirco P. Sniderò,
Deputy Assistant Administrator for 
Management and Budget.
[FR Doc. 82-6136 Ried 3-5-82; 8:45 am] 
BILLING CODE 3510-12-M

Patent and Trademark Office

Current Membership of Performance 
Review Board

This notice announces the current 
membership of the Performance Review 
Board for the Patent and Trademark 
Office. Since the last announcement of 
the membership in the Federal Register 
of July 22,1981 (46 FR 37746), the terms 
of two of the members have expired and 
two new members have been appointed. 
The former members whose terms have 
expired are:
William Feldman, Deputy Assistant 

Commissioner for Patents, U.S. Patent 
and Trademark Office, Washington,
D.C. 20231

Jere W. Sears, Deputy Solicitor, U S. 
Patent and Trademark Office, 
Washington, D.C. 20231.
The two new members are:

Donald J. Quigg, Deptuty Commissioner 
of Patents and Trademarks, U.S. 
Patent and Trademark Office, 
Washington, D.C. 20231 

Bradford R. Huther, Assistant 
Commissioner for Finance and 
Planning, U.S. Patent and Trademark 
Office, Washington, D.C. 20231 
Each new member is appointed to 

serve as a permanent member and Mr. 
Quigg is designated to serve as 
Chairman. The current membership of 
the PRB is as follows:
Donald J. Quigg, Chairman, Deputy 

Commissioner of Patents and 
Trademarks, U.S. Patent and 
Trademark Office, Washington, D.C. 
20231. Term—permanent 

Rene D. Tegtmeyer, Member, Assistant 
Commissioner for Patents, U.S. Patent 
and Trademark Office, Washington, 
D.C. 20231. Term—permanent 

Margaret M. Laurence, Member, 
Assistant Commissioner for 
Trademarks, U.S. Patent and 
Trademark Office, Washington, D.C. 
20231. Term—permanent 

Richard J. Shakman, Member, Assistant 
Commissioner for Administration, 
U.S. Patent and Trademark Office, 
Washington, D.C. 20231. Term— 
permanent

Bradford R. Huther, Member, Assistant 
Commissioner for Finance and 
Planning, U.S. Patent and Trademark
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Office. Washington, D.C. 20231.
Term—permanent

James O. Thomas, Jr., Member, Director, 
Patent Examining Group 140, U.S. 
Patent and Trademark Office, 
Washington, D.C. 20231. Term— 
expires January 31,1983 

Herbert C. Wamsley, Member, Director, 
Trademark Examining Operation, U.S. 
Patent and Trademark Office, 
Washington, D.C. 20231. Term— 
expires January 31,1983.

Richard J. Wieland, (Outside) Member, 
Assistant General Counsel for 
Litigation, HQ National Aeronautics 
and Space Administration, 
Washington, D.C. 20546. Term— 
expires July 12,1984.
Persons desiring any further 

information about the membership of 
the PRB may contact Mr. Aaron W. 
Deitch, Personnel Officer, U.S. Patent 
and Trademark Office, Washington,
D.C. 20231. Telephone (703) 557-2662.

Dated: March 3,1962. "  y
Gerald J. Mossinghoff,
Commissioner o f Patents and Trademarks.

{FR Doc B&-M90 Filed 3-5-82:8t45 am]
BILUNG CODE 3S10-16-M

COPYRIGHT ROYALTY TRIBUNAL 
[Docket No. CRT 80-4]

1979 Cable Royalty Distribution 
Determination
a g e n c y : Copyright Royalty Tribunal. 
a c t io n : Notice of final determination.

s u m m a r y : The Copyright Royalty 
Tribunal (Tribunal) announces the 
adoption of its final determination In the 
proceeding concerning the distribution 
to certain copyright owners of royalty 
fees paid by cable systems for 
secondary transmissions during 1979. 
FOR FURTHER INFORMATION CONTACT: 
Frances Garcia, Chairman, Copyright 
Royalty Tribunal, (202) 653-5175.
Introduction

17 U.S.C. 111(d)(5)(B) requires the 
Tribunal after the first day of August to 
determine whether a controversy exists 
concerning the distribution of cable 
royalty fees deposited by cable systems 
with the Copyright Office. Upon 
determination that a controversy exists, 
17 U.S.C. 804(d) requires the Chairman 
of the Tribunal to publish in tjie Federal 
Register a notice announcing the 
commencement of distribution 
proceedings.

In a notice published in the Federal 
Register of October 29,1980 the Tribunal 
directed that claimants to royalty fees 
paid by cable operators for secondary 
transmissions during 1979 submit not

later than November 15,1980 any 
comments concerning whether a 
controversy exists concerning the 
distribution of the 1979 royalty fees.

In a public meeting on November 25, , 
1980, after giving claimants the 
opportunity to appear and present 
arguments, the Tribunal determined that 
a controversy did in fact exist 
concerning the distribution of cable 
royalty fees for the period from January 
1 through December 31,1979. The 
Tribunal set the effective date of March
2.1981 and in the Federal Register of 
February 28,1981 (48 FR 14154) 
announced that distribution proceedings 
had commenced.
Background and Chronology
Structure o f Proceeding

The Tribunal directed claimants or 
their duly authorized representtives to 
submit proposals on die structure and 
procedures of the proceedings to the 
Tribunal no later than March 13,1981. 
Reply comments, if any, were to be 
submitted no later than March 20,1981. 
The Tribunal further directed claimants 
or their duly authorized representatives 
to submit legal brief or memorandum 
concerning any question of copyright 
owership as it affects a claim or right to 
any of the cable television royalties by 
March 23,1981 with reply brief or 
memorandum, if any, to be submitted no 
later than March 30,1981 (February 28, 
1981 (46 FR 14154)).

In the Federal Register of April 6,
1981 (46 FR 20586) the Tribunal 
announced that a conference of 
claimants or their authorized 
representatives would be held on April
15.1981 to discuss the structure and 
conduct of the distribution proceedings.
Eviden tiary Proceeding

In a notice which appeared in the 
Federal Register on May 1,1981 (46 FR 
24619) the Tribunal announced that after 
hearing the views of claimants it has 
determined that the proceeding would 
be conducted in two separate phases. 
Phase I would be devoted to 
determining the percentages, if any, of 
the 1979 royalty fund which should be 
awarded to (a) motion picture and 
syndicated program suppliers: (b) sports, 
professional and collegiate: (c) public 
television: (d) music; (e) commercial 
television; (f) commercial radio; and (g) 
public radio. Phase II would be devoted 
to resolving disputes, if any, among 
claimants within each of these 
categories.

The Tribunal also ordered parties 
desiring to present evidence and 
argument and participate in cross 
examination during Phase I to notify the

Tribunal of said intention on or before 
May 15,1981. Only those parties who 
provided such notice would be 
permitted to participate in Phase L 
Parties were further advised that 
participation in Phase I was not a 
prerequisite to participation in Phase IL 
Phase I of the evidentiary hearing began 
on July 7,1981 and continued over a 
period of 35 days, concluding September 
23,1981. Participants in Phase I were 
allowed the opportunity to submit 
rebuttal evidence after the completion of 
the direct case. The participants were 
ordered to submit:

a. Names of rebuttal witnesses
b. Concise summary of each witness 

rebuttal testimony
c. Copies of rebuttal documentary 

evidence.
The hearings on the substantive 

aspects of the rebuttal proceeding began 
on October 5,1981 and continued over a 
period of seven days, concluding mi 
October 14,1981.

In the Federal Register on December
2,1981 (46 FR 58545) the Tribunal 
published its summary statement of its 
Phase I determinations. In accordance 
with 17 U.S.C. 803(b), a full and 
complete statement of the Tribunal's 
conclusions of law, findings of fact, and 
other relevant determinations will be 
included in the Tribunal’s final 
determination.

In that same statement the Tribunal, 
in preparation for Phase IL directed that 
not later than December 18,1981 each 
claimant category shall notify trhe 
Tribunal of any voluntary agreements 
for distribution of royalty fees among 
the claimants within a category. The 
Tribunal further directed that not later 
than December 16,1981 any claimant 
desiring to present evidence during 
Phase II shall notify the Tribunal of such 
intention, and the Phase II issues to be 
decided. Additionally, the Tribunal 
directed that not later than January 7, 
1982 parties participating in Phase II to 
file with the Tribunal and exchange with 
other parties their direct, written cases, 
including list of witnesses, pre-hearing 
statements, any written witness 
statements, and all documentary 
evidence.

Phase II of the evidentiary hearing 
began on January 19,1982 and continued 
over a period of eight days, concluding 
on January 29,1982. The Tribunal 
notified the parties that rebuttal exhibits 
and/or statements should be exchanged 
with the parties by the close of business 
on Monday, February 1,1982. The 
hearings on the substantive aspects of 
the rebuttal proceeding began on 
February 3,1982 and continued over a 
period of three days concluding on
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February 5 ,1982.The Tribunal ordered 
the parties to submit findings of fact and 
conclusons of law on February 16,1982.

In the Phase II proceeding Multimedia 
and other parties raised the issue of 
compliance regarding 20 claims in the 
program syndicators category. On 
February 17,1982 the Tribunal made a 
request to the Motion Picture 
Association of America to furnish any 
materials appropriate to establishing the 
validity of die 20 claims objected to by 
Multimedia Program Productions. This 
material was to be submitted to the 
Tribunal and interested parties by 2:00 
p.m. on February 19,1982. Replies, if 
any, were to be submitted by 2:00 p.m. 
on February 22,1982.

Summary of Evidentiary Positions of 
Major Claimants—Phase I

Motion Picture Association o f America 
(MPAA)

MPAA claimed for an allocation of 
80.5% of the 1979 cable royalty fund.1 As 
the centerpiece for this claim, MPAA 
presented a Nielsen study of the viewing 
of distant signal programming by cable 
households.2MPAA contended that the 
Nielsen Report provided the most 
reliable and objective figures concerning 
the relative importance of programming 
types 8 and that it is a realistic and valid 
measure of harm, benefit, and 
marketplace value,4 thereby conforming 
with the criteria the Tribunal 
established as a result of the 1978 cable 
royalty distribution proceeding. Harm to 
syndicators is directly affected by 
increased viewing via distant signal 
carriage.5 Benefit to cable operators is 
confirmed by the very substantial 
amount of syndicated series and movies 
which are included in the programming 
mix.6 And the proven record of 
syndicated series and movies argue that 
they attract subscribers and therefore 
measures what their demand would be 
in the marketplace.7 The wide use and 
respect for Nielsen data in the industry 
were a further argument for basing an 
allocation upon their figures.8 In the 
MPAA survey those figures for 
syndicated programming and movies 
were 83% for viewing, and 72% for time.9

In addition to the Nielsen survey,

MPAA presented other evidence and 
testimony to demonstrate that program 
syndicators are harmed by distant signal 
retransmission. Besides suffering from 
“lost compensation,” which can be said 
to be a harm suffered by all copyright 
owners,10 MPAA argued that program 
syndicators are particularly harmed in 
that they are completely dependent on • 
syndication in order to realize their 
return on investment.11 In 1978-1979 
there was a marked inability to sell 
series in heavily cabled markets.12 
Syndication is not economically feasible 
on a first-run basis, and therefore 
network syndication is the means by 
which the production must first be 
financed.13 The secondary syndication 
market is the means by which 
companies generally make their 
profits.14 Contracts in recent years have 
caused the length of time it takes for a 
series to reach its critical mass to be 
increased; which in turn has caused the 
financial situation of producers to 
become more precarious.16 Cable 
penetration both has reduced the 
viewership of network and, because 
their advertising revenues are affected, 
has caused them to have fewer funds 
available for program production.16 It 
has also reduced the price at which 
syndicated series can be sold.17 The fact 
that the most heavily cabled markets 
are frequently the smallest is not, in 
MPAA’s judgement, any reason for this 
harm to be discounted because the 
importance of profits from these markets 
is still significant.18 MPAA argued that 
the high price? of some programs are an 
indication of what other programs in 
other circumstances have failed to sell 
for because of cable penetration.19 
MPAA considered that the Nielsen 
survey was a good measurement of this 
harm, because distant signal viewing 
reflects the amount of viewing they have 
lost in local markets where they sell 
their programming.20 MPAA also 
contended that in contrast to the 
viewing received by other programming, 
the amount of viewing received by 
MPAA programming is a measurement 
of the degree to which it is more greatly 
harmed than that of other parties to the 
proceeding.21

In MPAA’s judgment, the criteria of 
benefit to the cable operator and

marketplace value are related and 
therefore should be considered 
together.22The nation-wide appeal of 
movies and syndicated programming, 
because they are produced and sold on 
a national basis, cause their benefit and 
marketplace value to be greater 
relatively than that of sports or local 
station programming.23 MPAA felt again 
that the Nielsen survey was the best 
evidence of this.24 The results (83% 
viewing) conform with those in a Joint 
Sports survey in the 1978 proceedings.25 
The Nielsen survey, according to MPAA, 
further includes all values of 
programming as they may relate to 
prime time and any regional interest.26 
Nor does "hyping” daring sweep weeks, 
in the MPAA’s judgment, cause any 
distortion of the relative values which 
can be deduced between different kinds 
of programming from the Nielsen 
survey.27 MPAA argued that to the 
degree that sports might be under
represented during the sweep weeks, 
they are so because their attractiveness 
is less than that of movies and sydicated 
programming.28 In terms of the Nielsen 
survey MPAA considered its claim 
justified on the basis of benefit and 
marketplace value.29

As regards the secondary criterion of 
time, MPAA considered that the Nielsen 
survey provided a standard according to 
which their claim could be justified on 
that basis also. In that study the 
sydicated series and movies time share 
was 72% on a weighed basis and 74.16% 
on an unweighed basis.30

As to the secondary criterion of 
quality, MPAA cited factors such as 
awards which would certify their 
programming as of high quality, and 
regarded viewing as a measure which 
would also satisfy this criterion.31

The Nielsen survey was the 
centerpiece of the MPAA case, and its 
purpose was to provide as accurate a 
measure as possible of the viewing of 
distant signal programming by cable 
households.82 To achieve this, the study 
was broken into three steps: choice of 
the sample stations; determination of 
distant signal carriage, and 
categorization of programs.33 A random 
sample was rejected because of the high 
probability that many of the stations
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would not be carried as distant signals 
and that their programming would 
therefore not be representative.34 Since 
viewing data was not available upon 
which to base such a sample, the fee- 
generation methodology employed in the 
1978 proceedings was substituted 
“because it provides a good 
approximation of the distant carriage of 
a particular station.” 36 The ratio of 4:1 
between independent and network 
affiliate stations stated in the Copyright 
Act was respected in employing the fees 
stations generated as the measure by 
which they were selected for the 
sample.36 The original sampling frame of 
104 stations was reduced and stratified 
into 25 network affiliate and 25 
independents.37 The MPAA contended 
that the greater importance given to 
independents in the survey reflects 
accurately the real world and the 
relative greater importance of 
independent distant signal carriage.36 
The survey further weighed the figures 
of individual stations to project the 
results to 100 station sampling frame.39 
This weighting was based upon the 
probability of a station being selected 
according to its fees generated and 
according to whether it was a member 
of a commonly owned group.40 MPAA 
rejected the suggestion that any 
particular kind of programming, such as 
sports, was injured by this limitation to 
one station from any commonly owned 
group on the grounds that there is no 
demonstrable difference in programming 
between one station in a group and 
another.41 MPAA cited the high level of 
fees generated attributable to the 
stations in the sample and in the 
sampling frame as evidence of the 
liklihood that the results would correlate 
very closely with the real world.42 The 
results of the viewing for the 
superstations was cited further as 
evidence.43 The sampling frame can also 
be considered accurate, in the judgment 
of MPAA, because it reflects the fact 
that a large number of the 700 or so 
commercial stations are not carried as a 
distant signal.44 Nor is it impaired by the 
fact that it doesn’t include any Form 1 or 
2 cable systems; because they represent 
a very small proportion of the royalty 
pool and their viewing would very likely 
be similar to that of Form 3 systems 
anyway.

The survey was careful to insure that 
the distinction used between “distant” 
and “local” conformed to that in the 
Copyright Act, and not that traditionally 
used by Nielsen in its other surveys.46 
The distinction in the Copyright Act 
depends on the FCC definition of “must 
carry” and “may carry”, and these in 
turn are based upon a geographic 
contour and a standard of what is 
“significantly viewed.” 48 In order to 
reduce as much as possible any 
selection based upon personal judgment, 
the standard in nearly 90% of the cases 
was significantly viewed,” and when 
this was not possible the Grade A and B 
contours were used, so that in only a 
very small percentage of cases was a 
distinction made based upon personal 
judgment.47

The program categorization followed, 
at least to some extent, the program 
types which were awarded shares in the 
1978 distribution.48 In order to eliminate 
all network programming Nielsen 
applied the codes to the results of the 
survey that it uses normally for such 
programming.49 Then two separate 
classifications of the programming were 
made; one by Larson Associates and 
one by Nielsen.50 Nielsen employed its 
own expert, the Nielsen Syndicated

MPAA proposed the following 
allocation for all claimants:60

MPAA.......... ,____________ ....________ ____ ___ .... '80 .50
S p o r ts ..- .........................        7.25
NAB.............................. ........................................... ......... 2.25
PBS................. ............- _____ ___________ _____ __  2.25
M usic...........................        2.25
N P R ....... ......................................     .25
CBC__ ____  4.50
Devotional........ — _________________         .25

' 100.00

1 Percent.

The Joint Sports Claimants
The claims made by Joint Sports was 

for 35% of the royalty fund. The Joint 
Sports claimants contended that their

Dictionary, BIB ID Sourcebook, and 
Television Radio Age; and Larson 
employed the Annual Programming 
Reports, the BIB ID Sourcebook, Nielsen 
ROSP, TV Guide, and telephone calls to 
the stations.51 At the end of the 
classification the lists were exchanged; 
however, it was agreed beforehand that 
the final judgment would rest in the 
hands of Nielsen.52

The substance of the survey were the 
time and viewing figures developed by 
Nielsen.53 The source of these figures 
were the diaries collected by Nielsen 
from households subscribing to cable.54 
Every station’s distant signal viewing 
from all over the country was counted.65 
The quarter hours of programming on an 
individual station basis,56 then, to 
provide the bottom line figure for each 
group, were weighted separately within 
either the network or the independent 
group.57 The percentages at die bottom 
of the study represent the percentages of 
the total attributable to the various 
categories of programming.58 Blacked- 
out programming, by definition, would 
not appear, because no figures would be. 
shown.

The survey, based on all four sweep 
periods, shows the following time and 
viewing percentages:59

case, more than any of the others, relied 
most heavily on evidence that 
conformed with the Tribunal’s criteria, 
in that their focus was specifically on 
the value of Sports programming to 
cable operators.61 Joint Sports claimed 
that the value of the programming was 
much greater then the time it occupied, 
or its viewing.62 Joint Sports further 
based its claim on two considerations: 
That no single formula succeeds in 
taking into account all pertinent data, 
and that the proceeding for 1979 reflects 
circumstances in the industry that are 
entirely different from what they were in 
1978.63 Joint Sports also emphasized that 
it was with respect to the claim of

Local
(per
cent)

Syndi
cated
series
(per
cent)

Devo
tional
series
(per
cent)

Non
network
movies
(per
cent)

Major
spoils
(per
cent)

Minor
sports
(per
cent)

Other
(per
cent)

19 49 5 23 2 1 0
8 53 f 30 8 1 0
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movies and program syndication that its 
claim was made, in that the two are the 
largest claimants.64

Joint Sports considered that the value 
of sports programming to cable 
operators was most effectively proved 
by the testimony of cable operators 
themselves,66 and that such testimony 
suggested that sports and movie 
programming were valued equally.66 
Joint Sports considered that three 
witnesses provided especially valuable 
testimony: Charles Dolan and Chester 
Simmons, who appeared on behalf of 
Sports, and James Hall, who appeared 
on behalf of NAB.67 Charles Dolan is the 
Chief Executive Officer of Cablevision, 
Chester Simmons is the Chief Executive 
Officer of Entertainment and Sports 
Programming Network (ESPN), and 
James Hall is responsible for the 
management of cable systems owned by 
Storer Cable Communication.

Joint Sports considers that the three 
men offered incontrovertible testimony, 
as to the value of Sports programming to 
cable systems.68 Sports programming is 
the most important programming when a 
cable system considers which distant 
signal to import,69 or at least is equal 
with movies.70 Its appeal to cable 
operators is not on the basis of 
viewing.71 Rather it is the ability of 
sports programming to attract 
subscribers.72 Sports programming as 
distinct horn movies or syndicated 
programming is unique.73 Sports is 
carried primarily at times when most 
viewers can watch television.74 Sports 
satisfies the primary advantage that 
cable offers to subscribers, in that it 
offers choice beyond what is available 
locally.76 While movies and syndicated 
programming is fungible with 
programming of its own kind, sports 
cannot be duplicated.76 In 2979 Sports 
did not place the same administrative 
burden on cable operators that 
syndicated programming did, to be 
blacked out in accordance with 
syndicated exclusivity rules.77 Sports’ 
underlying value is demonstrated by the 
fact that even in markets where it is 
saturated, like New York, sports 
programming is still of great interest to . 
cable operators.78

The Joint Sports claimants introduced 
a study by BBDO in order to 
demonstrate that the views held by the 
cable operators who testified were also 
shared by others in the industry.79 To 
correct the deficiencies that were 
pointed out in connection with a similar 
study presented by Sports in the 1978 
proceeding, the survey in this 
proceeding was careful to distinguish 
between distant signal programming and 
“made for cable” programming and

between network and nonnetwork 
sports: the study also focussed only on 
distant signal programming that was 
actually imported.80 Interviews were 
conducted by telephone and embraced 
31 of the nation’s 50 largest MSO’s and 
53 of 108 randomly selected Form 3 
cable system managers.81 The results 
were that sports and movies were 
considered by far the most valuable 
distant signal programming, with 
syndicated programming considered 
much less important.82 The method of 
the study was to ask each respondent 
what dollar value, out of $100, he would 
place upon each type of programming.83
BBDO S t u d y — A v e r a g e  A l l o c a t io n s  F o r  

D is t a n t  S ig n a l  P r o g r a m m in g  C a t e g o r ie s  

C a r r ie d  in  1 9 7 9

[In  percent]

MSO
execu
tives

Sys
tem
man
agers

38.00 42.98
35.00 33.98
10.57 10.62
9.40 6.21

PBS and other educational station pro-
7.03 621

The decline in the results from movies in 
comparison with the study Sports 
presented in the 1978 proceeding was 
attributed to the distinction made in this 
study between distant signal movies and 
those on pay cable.84 The higher value to 
sports, in turn, was presumbly the 
converse of this effect.88

In addition Joint Sports introduced an 
econometric study prepared by Lexecon, 
Inc., to show that the amount pf time 
sports programming is carried by 
stations has a significantly greater 
impact on whether that station is carried 
as a distant signal than does the amount 
of time it carries of other types of 
programming.88 The marginal effect of 
sports programming on whether or not a 
station would be carried as a distant 
signal was found to be 5.9 to 6.6 times 
greater than that of movies and 
syndicated programming.87 On the basis 
of MPAA/Nielsen data submitted in the 
1978 proceeding the marginal effect of 
sports was found to be 7.2 to 9.9 times . 
greater.88

Joint Sports supported these 
conclusions also with reference to 
studies submitted by other parties which 
show the value that cable subscribers 
place upon sports programming: the 
Arbitron study submitted by NAB, and 
the MPAA/Nielsen survey.89 The 
conclusion was that sports and movies 
are the resaons individuals subscribe to 
cable.90 Syndicated series were less a 
reason.91 The interest in sports has 
increased from 1978 to 1979.92

With respect to the MPAA/Nielsen 
survey, in die eyes of the Joint Sports 
claimants, its results reflect the fact that 
Sports programming is of much greater 
interest to cable viewers than its time on 
the air measures.93 Sports 
programming’s average audience is 
substantially greater than that for any 
other program category.94 Its share of 
total audience viewing is significantly 
higher than its share of broadcast time,95 
a ratio of 2.64 to l ,96 and these values 
are reflected in prime time viewing of 
sports.97

The distant carriage of sports flagship 
stations was considered, by the Joint 
Sports Claimants to be a significant 
measure of the interest in sports 
programming,98 especially as between 
1978 and 1979." In 1979 five percent of 
U.S. television stations were flagship 
stations; yet they were all carried as one 
or more distant signals by virtaully 
every cable sytem.100 Furthermore, the 
sports flagship stations contributed 58% 
to the royalty pool on the MPAA fee- 
generation basis; in 1978 51%.101 In 1979 
this was an 11 Vi times greater 
contribution than that of the average 
television station as opposed to a 
contribution in 1978 8.8 times greater.102 
The importance of distant signals was 
overwhelmingly in favor of flagship 
stations carrying relatively large 
amounts of sports programming.103

Joint Sports submitted that the growth 
of superstations in 1979 is a factor that 
must be taken into account in any 
assessment of the value of sports 
programming.104 They were all sports 
flagship stations and they were the least 
costly and easiest distant signals to 
import.105 To the extent that selection for 
satellite retransmission is not the choice 
of the stations themselves, the choice 
reflects the kind of programming that the 
cable industry considers the most 
valuable.106 To the extent that 
programming is a factor, the fact that all 
superstations were sports flagship 
stations is significant.107 Evidence was 
submitted that sports programming is 
very important to superstations.108

llie Joint Sport Claimants also 
submitted evidence to the effect that 
while cable operators may be interested 
in nther types of programming,109 
documents and testimony before the 
FCC, nevertheless, do show the interest 
that cable operators have in sports 
programing.110

According to Joint Sports, the amounts 
paid by broadcasters for programming 
rights, contrary to the assertin of 
MPAA,111 also attest to the greater value 
they place upon sports programming.112 
A comparison of the average amount 
stations which buy movie and
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syndication rights pay for those rights, 
with the average amount stations which 
buy sports programming pay for that 
programming, reveals that a 
substantially higher sum is paid per hour 
of sports programming than for movies 
ans syndication.113 Joint Sports cited 
also as evidence in support of this a 
comparison of spot ad rates on several 
flagship stations.114 The values of sports 
programming to cable operators is 
further increased, with respect to movies 
and syndication, by the fact that much 
syndication represents duplication 115 
and that much of it also is required to be 
blacked out.116

Finally, the Joint Sports Claimants 
contended that, while it is impossible to 
quantify the harm to sports from cable 
retransmission;117 nevertheless, as an 
issue harm is much more compelling 
with respect to sports than it is with 
respect to other claimants.118 Joint 
Sports stated that this harm is due in a 
major respect to the breadth of the 
markets in which sports is marketed and 
in which there is distant signal cable 
importation.119 The ephermeral nature of 
sports is also a way in which it is 
harmed as no other claimant is.12? 
Moreover, the assumption that sports 
was harmed by cable was present 
during the entire legislative course of the 
passage of the Copyright Act.121 This is a 
presumption that can further be drawn 
from the factjthart rival sports clubs do 
not televise into each other’s home 
markets.122 Also, the Sports interests 
have shown their conviction that cable 
importation is harmful in their efforts 
before the FCC.123 and in litigation.124 
The Sports Claimants contended that 
this harm is an assumption held by 
everyone in the industry.125

Joint Sports proposed the following 
allocation for alj claimants:126

Per-
Movies and syndicated program suppliers cent

(including suppliers of religious program s).....-..........  54.00
Joint sports claimants........ .............................................. 35.00
Public broadcasting......... ....... .......................................... 3.75
Music...... ________ _________ .......................................3.75
Commercial television broadcasters (including Cana

dian broadcasters) (for local programming in which
they own the copyright)....... ....... .............._____ ....... 3.25

Radio_________ ____________ __________ ___ .................... 25

Total_________ _________ ____ _______ ___..... 100.00

National Association o f Broadcasters 
(NAB)

NAB made claims according to two 
methodologies. According to one the 
royalty share for commercial 
broadcasters was 17.2%;127 according to 
the other it was 12.7%128

NAB contended that, with respect to 
the criteria established by the Tribunal, 
the relevant marketplace concerning

distant signal retransmission has never 
existed, and therefore that it must be 
treated as a summation of other factors 
such as benefit and harm.129 The spot ad 
rates in the record were from the 
broadcasting market, not the cable 
market, and in the one instance where 
distant signal advertising is sold, WTBS, 
the station refused to furnish the 
figures.130 Broadcast program station 
expenditures bear no relationship to the 
value of distant signal programming, 
and, in any event, if any comparison 
were to be made on this basis, it would 
have to include many broadcast 
expenses than those, strictly associated 
with programming rights.131

For its claim, NAB therefore relied 
most heavily on the benefit it contended 
local station programming provides 
cable operators as a distant signal. NAB 
presented four witnesses whose 
testimony was to this effect: James Hall, 
Vice President for Operation of Storer 
Cable Communication; Philip McHugh, 
Chairman of McHugh & Hoffman, Inc., 
Dr: Leo Beranek, Chairman of the Board 
of Directors of Boston Broadcasters, Inc. 
(BBI); and Paul Rich, Vice president of 
Operations of BBI Communications,
Inc.132

NAB considered that the advantage, 
on a distant signal basis, of local station 
programming to cable operators is the 
variety that it offers and the fact that it 
allows the operator to fill as many full 
channel of programming as possible.133 
Its appeal can also be measured in 
terms of its relevance to the cable 
community served; its uniqueness; 
whether, without subscribing to cable, it 
is unavailable; its promotability; and its 
value with respect to the impact of 
nonbroadcast services, i.e., pay cable.134 
Of prime importance is diversity,135 
which the 1979-80 NEM Arbitron study, 
introduced by NAB, confirmed to the 
extent that cable subscribers indicated 
that the most important reason for 
subscribing was program choice.136 
Cable operators choose “bundles” of 
different types of programming as 
distant signals, not individual 
programs.137 The regression analysis 
prepared for NAB by Information and 
Analysis, Inc., found that the popularity 
of particular programs was not a factor 
in a cable operators selection of a 
distant signal for retransmission.138 
Instead, the studies prepared by 
Wharton Econometrics Forecasting 
Associates, Inc., suggested that this 
selection was related to (1) the amount 
of non-network distant signal time 
occupied by station-originated 
programming, (2) the proximity between 
cable systems and the distant signals 
they import, and (3) the respective size 
of the television market from which the

signal is being imported with respect to 
the television market into which it is 
being retransmitted.139 Ultimately, Ihe 
only measure of a distant signal’s value 
to cable operators is its ability to attract 
subscribers.140 Audience ratings are not 
such a measure because they do not 
gauge the ability of a particular signal to 
sell subscriptions,141 and Norman Hecht, 
President of Information and Analysis, 
Inc., testified that from his experiences 
cable operators are not interested in 
viewership ratings.142

NAB contended that the appeal of 
local station programming to cable 
operators can be found in such 
programming as “soft news,” which has 
an interest broader than that of the local 
market in which it is produced;143 in 
station originated news for which the 
demand is increasing;144 and in many 
other kinds of programming, particularly 
children’s programming, such as “Mister 
Rogers’ Neighborhood,” whose 
broadcast is not restricted to the local 
market.146 Even superstations promote 
the basis of their own locally produced 
programming.146 And in some instances 
station-produced programming has been 
the reason cable operators have 
imported a particular signal.147

NAB contended that one of the prime 
benefits to cable operators of local 
broadcast stations was their 
proximity.148 Most distant signals are 
imported from communities that are 
relatively nearby.149 In 1979 nearly 
three-quarters of the distant signals 
imported were from television stations 
located within 150 miles of the cable 
system.150 Cost incontestably was the 
principal reason for this.151 But the 
advantage that signals which are closer 
and cheaper to import provide cable 
operators is enhanced further by the 
interest that large markets have for the 
inhabitants of nearby smaller 
markets.152 In 1979 signals from markets 
larger than those into which the signals 
were being imported constituted 73% of 
total distant signal importation.153 News 
in particular has an appeal if it is from 
nearby.154

NAB considered that the best relative 
criterion on which to base a measure of 
value was that of time,155 although time 
cannot be taken as a measure by itself; 
and NAB conceded that the Tribunal 
was correct in its judgment in the 1978 
proceeding which was that time was 
only a criterion of secondary 
importance.156 According to NAB, time 
can serve as a useful measure against 
which the three primary criteria can be 
judged: harm, benefit, and marketplace 
value.157 The issue is not whether time 
should be conceded as relevant, since 
such a concession is already inherent in
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the cases of all parties;158 but to what 
extent it should be weighed.159 NAB 
calculated from its Wharton Study what 
a time share would be for PBS 160 (since 
in the MPAA/Nielsen study, a time 
share for public broadcasting was not 
included) and produced a time share for 
major claimant categories as follows:161

On percent]

. Program type

MPAA/
Nielson
unad
justed
share

of
time **

Actual
share

of u.s. 
distant 
signal 
time

Syndicated series (including devotional)..... 54.5 48.9
23.2 20.8
19.3 17.3

Joint sports....... ..... ............................ 2.0 1.8
PBS............................................................ "12.5 11.2

111.5 100

The percentage of 17.3% derived from 
the MPAA/Nielsen study as the share of 
time for local station programming was 
consistent, in NAB’s judgment, with the 
14% derived from the Wharton Study;162 
because in the Wharton Study 
conservative assumptions were made 
concerning the relationship between 
local programming and sports, foreign 
programming, and advertising time.163

With regard to the criterion of quality, 
NAB considered that it was an 
extremely difficult criterion to assess 
and that it was not necessary to have 
recourse to it as a basis for allocation in 
the 1979 proceeding. The record without 
it was complete enough to provide for 
an allocation according to any number 
of bases.164 However, to the extent that 
the cost of production can be considered 
a measure of quality, NAB contended 
that its expense in this regard qualified 
it to meet a very high standard.165

With regard to harm, NAB contended 
that to the extent that distanf signal 
importation of local station 
programming constitutes the use of 
copyrighted materials without 
compensation to the owner, 
broadcasters were harmed to the same 
degree that all other copyright owners 
were.166 Broadcasters suffer lost 
audiences, for instance, to the same 
extent that sports do.167 However, unlike 
sports, movies, and syndicated 
programming, broadcasters do not 
benefit from the advantages, referred to 
as "compensating balances,” that cable 
opens up for these kinds of 
programming, and which allow them to 
be sold in other cable markets.168 Also, 
viewing data does not show harm unless 
it is able to make the comparison 
between viewing before a signal was 
imported and afterward.169

NAB asserted that its programming 
has value as syndiction,170and that the 
damage that national syndicators claim 
to suffer from distant signal importation 
is not borne out by the prices that they 
are still able to demand.171

NAB claims that the record in the 1979 
proceeding is sufficiently complete for 
allocation to be made for radio 
programming.172 90% of all cable systems 
carried radio, and, of that, a large 
percentage on a distant signal basis.173 
According to the Wharton Survey, for 
FM radio this was 45.7%.174 In 1979, 
according to the NEM Arbitron Study, 
16.9% of all cable subscribers received 
distant radio signals.175 Independent of 
any of the more intangible values that 
radio represents to cable operators, such 
as "formatting,”176 its value can be 
calculated by multiplying the extent of 
its carriage times the price charged,177 a 
result which produces a share for all 
radio, including NPR, of 2.8%. NAB 
argued that the preponderance of this 
should go to commercial broadcasters, 
because the percentage of FM distant 
radio which is commercial is 85%.178 Nor 
is the value of public radio broadcasting 
proven to be necessarily more 
intrinsically worthwhile than 
commercial radio.179

With regard to the share that music 
might justifiably claim as its part of 
commercial radio, NAB considered that 
this had to be viewed in the context of 
radio in general; "unlike television, 
radio listeners choose stations, not 
programs.” 180 While an appeal, music is 
not the only appeal a station will have 
and constitutes no more than 30% of the 
ingredients that make a station 
successful.181

In its calculation of a proposed 
allocation, NAB at first presented two 
alternative formulas. The first of these 
was based upon the quantity of distant 
signal retransmission, in other words, 
time. This was weighted by other factors 
to reflect the different degrees of value 
of different kinds of programming to 
cable operators.182 The alternative 
formula was based upon the viewers’ , 
standpoint and the reasons individuals 
subscribe to cable.183 The following 
were the results of the two methods:184

Pro
posed
allo

cation
(per
cent)

Alter
native
pro

posed
allo

cation
(per
cent)

61.3 58.1
7.2 12.1

17.2 12.7
PBS...................................................................... 7.5 10.3

.3 .3
4.5 4.5

Commercial radio............................................... 1.7 1.7

Alter-
Pro: native

posed pro-
alio- posed

cation alio-
(per- cation
cent) (per-

cent)

N P R ....... ....... ................. ................................ .3 ' .3

Public Broadcasting Service (PBS)
PBS argued that its share of the 

royalty fund should be 85%.185
Harm

On the criterion of harm, PBS 
witnesses testified the following: That 
there are two catergories of harm which 
are sustained by public television. One 
is the harm that may be suffered by 
public television producers in the 
marketing of their programs, distant 
cable carriage of a given program 
diminishing the interest in that program 
by local public television stations whose 
support is necessary to clear the 
program through the "station program 
cooperative” (SPC) process. The second 
category is that caused by the 
importation of distant public television 
signals which erode the local base of 
financial support for a public television 
station in the distant cable community. 
With regard to instructional 
programming, there was some indication 
of adverse impact on the sales of an 
adult educational program series in 
neighboring states by virtue of the 
carriage of signals across state lines; 
also a non-monetary type of harm 
instructional television programs have 
been imported without the benefit of the 
advance community planning and 
coordination that is supposed to go into 
the use of those programs.186
Benefit and Marketplace Value

PBS argued that, while marketplace 
value is closely tied to the size of the 
viewing audience for commercial 
television, this is not an appropriate 
measure for marketplace value of public 
television (PTV), and PTV does not look 
to mass audience appeal and ratings as 
a measure of its success. PTV cares 
more about the program than its 
numbers.187

Evidence was presented to show an 
increase of approximately 22% of PTV 
stations carried on a distant signal 
basis.188 The aggregate number of 
instances of distant public television 
carriage in 1979 increased 
approximately 26%,189 and the aggregate 
number of subscribers attributable to 
these instances of distant carriage 
increased by approximately 28%.190

PBS utilized the Larson 1979 studies to 
show that PTV signals accounted for
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9.1% of the aggregate instances of all 
distant signal carriage,191 which includes 
a variety of different types of part-time 
signals. This is consistent with the 
overall data for commercial stations. 
Subsequent examination of the 
underlying data established that, when 
only full-time distant signals were 
considered, PTV represented 10.7% of 
the total.192

Two “attitudinal” surveys in the 
record were referred to: one by BBDO 
and the other by Arbitron, both noted by 
their sponsoring Witnesses as only 
supplemental tools with which to 
measure value.193 In the BBOO survey 
respondents expressed their valuation of 
PTV in terms of time and dollars in a 
range of from 6.1% to 10.7%.194 In the 
Arbitron survey of television preference 
public television ranked third.195 PBS 
argued that the “attitudinal” surveys 
support its arguments with regard to the 
benefit and market value of its 
programming. While people may spend 
more time viewing entertainment fare on 
commercial television signals, they 
nonetheless place substantial value on 
the opportunity to view the type of 
programming that is available on public 
television.

Another factor contributing to the 
marketplace value and benefit of distant 
public television signals related/to the 
quality of over-the-air reception of the 
signals of public television stations. In 
the Arbitron survey a number of 
respondents indicated they subscribe to 
cable in order to obtain better 
reception.196 PBS stated that many 
public television stations operate, on 
UHF channels, and testimoney was 
presented concerning the technical 
difficulties encountered by UHF 
television stations.197 In rebutal 
testimony a PBS witness expressed the 
view that while the distant carriage of a 
UHF television station would be of 
benefit and value to that station, more 
so than to a VHF station, the distant 
carriage of a UHF station by the same, 
token would be of a greater benefit and 
value to cable operators and subscribers 
than would the distant carriage of a 
UHF station.198

The statute under which federal funds 
are provided to public television 
authorizes and directs the Corporation 
of Public Broadcasting to facilitate the 
"full development of 
telecommunications in which programs 
of high quality, diversity, creativity, 
excellence and innovation . . . will be 
made availble to public 
telecommunications entities,” 199 PBS 
witness testified that PBS regularly 
provides reports to Congress on its

accomplishments and its efforts to meet 
these standards.200

PBS presented five witnesses who 
testified concerning the quality of PTV 
programming. The essence of their 
testimony was that the public television 
system is different from that of 
commercial television, which provides 
programming primarily geared to mass 
audience tastes and the need to satisfy 
advertisers in a profit-oriented business. 
Public television, on the other hand, has 
the purpose and mission of presenting 
an alternative program service, whose 
standards consist of quality, innovation 
and diversity.
Quantity

PBS cited the study conducted by 
NAB of Form 1, 2 and 3 cable systems, 
according to which public television in 
1979 constituted approximately 13% of 
the total time on distant signals.201

PBS proposed the following allocation 
for all claimants:202

MPAA and other program syndicators including 
claimants for syndicated religious programs and 
programs syndicated by commercial television
stations represented by the NAB............ .................. * 72.00

The joint professional sports claimants and NCAA....  12.00
Music performing rights societies..»..___ __________  4.50
Commercial television station claimants for station- 

produced programs that are not syndicated 
(NAB)..... ....................................................... ................. 3.00

Total for commercial television claimants............  91.50
Canadian Broadcasting Corporation...»............ ............ 0.25
All. radio.... ......................................................................... o.25

* Percent.

American Society o f Composers, 
Authors and Publishers (ASCAP), 
Broadcast Music, Inc. (BMI), and Sesac, 
Inc. (Music)

All music claimants joined in one 
presentation. Music presented evidence 
on three questions: (1J Music’s share of 
cable royalties attributable to distant 
cable television carriage; (2) Music’s 
share of cable royalties attributable to 
distant cable radio carriage; and (3) the 
division of the total cable royalty fund 
into television and radio components, 
which Music claimants felt was 
necessary for the computation of 
Music’s share of the total fund.
Marketplace

On the question of marketplace value, 
Music claimed that the closest 
marketplace analogy available with 
respect to Music’s share was the amount 
paid for copyrighted works by local 
television broadcasters.203This analogy 
was felt best because it shows the 
relative payments by broadcasters for 
exactly the same copyrighted works as 
carried by cable operators.

The music claimants argued that the 
data concerning these payments, 
complied by the FCC, is not subject to

the statistical manipulation that they 
claimed marked other evidentiary 
showings in the proceeding and 
therefore had significant probative - 
value. That report sets forth commercial 
television stations’ operating expenses. 
Music claimants argued that the only 
issue before the Tribunal was the value 
of copyrighted works to cable operators. 
Stations have many expenses which are 
not related to expenses for copyright 
works and hence not related to this 
issue. Therefore, Music claimants 
contended that only three of the stations 
program expense categories were 
relevant: (1) music license fees; (2) 
rental and amortization of film and tape; 
and (3) other program and performing 
rights.204 These are the only FCC 
program expense categories which 
include amounts paid for copyright 
rights by local televisioin 
broadcasters.205

Music claimed that other expense 
categories in the FCC report were not 
pertinent.200 Rather, they are cost 
elements incurred in the day-to-day 
operations of a television station, 
including salaries for all program 
department personnel, travel and 
entertainment, and the like. Music 
argued that the costs incurred in 
producing a program do not represent 
the marketplace value of that program. 
An expense program with little audience 
appeal has less value in the market than 
a much cheaper program with great 
audience appeal.

Music presented evidence purporting 
to show that locally originated 
programming is of minimal value and 
therefore has no effect on the 
computation of relative shares shown by 
FCC data.
Harm

The music claimants argued that they 
suffered harm from distant cable 
carriage in several ways. They claimed 
copyright owners of music are harmed 
on an individual basis, because the 
importation of a certain program by 
distant signal into a given market, 
forecloses the likelihood that a 
television station in the market will buy 
the program and air it. The music 
contained in the excluded program will 
be also excluded.207

The fact that performing rights in 
music are licensed on a non-exclusive, 
blanket basis does not mean that, on a 
collective basis, Music is harmed less 
than the program producers and 
syndicators: If both the particular 
program and its music are denied a 
chance to be sold to a broadcaster in the 
cable system’s market, a different 
program—with different music—will be
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sold to fill that time slot.208 In this 
respect, the harm to both Music and 
program producers and syndicators from 
cable importation can be said to be 
•equal,209

Testimony was presented with respect 
to additional harm. The competition 
from distant signals received in a given 
market reduces the audiences for the 
local television stations in that market. 
With a station’s audience smaller, its 
advertising revenues are reduced.210 The 
reduction in local stations’ advertising 
revenues causes direct Harm to Music 
because the music license fees paid by 
local television broadcasters are based 
upon a percentage of advertising 
revenues.211
Benefit

Music runs throughout all 
programming, not only movies and 
syndicated shows, but also public 
affairs programming;212 sports; 213 public 
broadcasting; 214 and even religious and 
devotional programming.216 The Music 
claimants contended that because of 
this; music benefits cable systems in 
exactly the same way, and to the same 
extent, that programs themselves benefit 
cable systems.
Quality and Time

Music testified that because ASCAP, 
BMI, and SESAC represent virtually all 
copyrighted music, music of the 
“highest” quality, judged on any basis, is 
included in Music’s claim. To the degree 
that certain programming is deemed of 
“higher” quality than other 
programming, the music it contains is 
also of “higher” quality. Many of the 
programs cited by public broadcasting 
as being of “high” quality were 
primarily devoted to music.216

Because music runs throughout all 
television programming, a time factor 
cannot be isolated as such. To the 
degree that time is used as a basis for 
evaluating a share for a specific type of 
programming, however, music must 
automatically be included in that 
evaluation.

Music proposed the following 
allocation for all claimants: 217

Claimant group
Televi

sion
(per
cent)

Radio
(per
cent)

Total
(per
cent)

6.50

72.00
11.50
3.75

3.00

2.50 6.00

72.00
11.50
3,75

3.50
0.25

Program producers and syndi-

Joint sports claimants..................
Public broadcasting service....
U.S. commercial and Canadian

0.50
0.25National public radio.....................

96.75 3.25 100.00

Canadian Broadcasting Claimants
The Canadian broadcasting claimants 

propose that a share of the royalty fund 
be awarded to their group for all 
programming carried on Canadian 
television and radio stations.

The case on behalf of Canadian 
broadcasters was presented by the 
Canadian Broadcasting Corporation 
(“CBC”). CBC presented witnesses and 
studies in support of a claim for 4.8% of 
the royalty fund for, television and 0.5% 
of the fund for radio, for a total of 5.3%.

Testimony was presented by three 
witnesses on (1) the nature of CBC 
television and radio programs (2) the 
data on the programming broadcast on a 
Canadian television station during the 
FCC’s Composite week and (3) the 
extent to which Canadian television and 
radio signals are carried on United 
States cable systems.

CBC claimed all its programming 
qualified as either local or non-network 
and stressed its role as a major 
broadcaster. CBC relied on the MPAA 
fee-generated approach as a basis for 
quantifying the Canadian claim.

CBC proposed the following allocation 
for all claimants:218

Music claimants.....
PBS......... «...------ ....
Canadian claimants
NPR.........! £ ± ____
MPAA .............
JSC____________
NAB____ ________
Other claimants......

' 1 Percent.

National Public Radio (NPR)
NPR Claimed a share of 3.78%.219
NPR stated that there were difficulties 

in establishing this share because of the 
limited data cable systems declare on 
their statements of Account.220 
Nevertheless, NPR contended that there 
was sufficient evidence to justify its 
award according to the Tribunal’s 
criteria.221

The marketplace, as such, is difficult 
to establish in the case of a 
noncommercial product;222 therefore, 
NPR’s case established itself primarily 
as the measure of the value and benefit 
of NPR programming to cable 
operators.223

An Arbitron Study, “Ratings of 
Specific Cable Program Services,” was 
submitted which showed that cable 
subscribers gave more high ratings to 
distant FM station service than to 
distant television signals.224 With 
respect to the distant carriage of public 
radio, NPR presented evidence to the 
effect that: In 1979 the vast majority of 
cable systems carried radio; in the NPR

■3.0
2.5
4.8
0.5

84.0
8.0
8.0
0»100.0

survey of over 250 cable systems this 
was 88.9%; and of the Form 3 systems in 
that survey 98.7%.225 As for distant 
carriage, the NPR survey showed that of 
all cable systems approximatley half, or 
2000 cable systems, carried NPR on a 
distant signal basis,226 and that among 
Form 3 system NPR carriage on a distant 
signal basis was 63%, or approximately 
643 systems, and that as a select signal 
its carriage was 43%.227 The percentage 
as a distant signal of those NPR stations 
carried on cable systems in general was 
77%.228 Each NPR station is carried on 
the average by 12 cable systems.229 NPR 
contended that this carriage alone was 
sufficient to establish that cable 
operators consider its programming a 
benefit.230 Each week NPR stations 
produce on the average 150 hours of 
original programming.231

NPR also cited evidence of the appeal 
of its programming to subscribers 232 and 
argued that its programming appeals to 
“upscale” subscribers who might not be 
otherwise interested in the programming 
offered by cable.233 As a result, it can be 
assumed that NPR programming is a , 
force which attract subscribers 234 and 
that it contributes in retaining them, 
thereby reducing “chum”.235 In the NPR 
survey, 12% of the cable systems 
charged separately for radio service; 
and of them, the percentage of their 
subscribers paying extra for this service 
was 7.6%.236 It cannot be assumed that 
radio use in general is below that 
level.237

NPR considered that a major benefit 
of NPR programming was its 
uniqueness, and that in the marketplace 
similar programming is not available 
other than through NPR.238 This stems 
partly from the absence of commercials 
and partly from the particular theme and 
cohesiofr of NPR programming.239 In 
addition, NPR signals are broadcast 
directly to only 60% of the population 
and in 30 of the 100 largest markets 
there are no NPR signals whatsoever.240 
The benefit to cable operators is being 
able to retransmit NPR programming is 
in direct proportion to its unavailability. 
The wise diversity among NPR stations, 
however, also causes them to benefit 
cable and be of value to subscribers, 
even when a signal is retransmitted 
within a market where an NMPR station 
may alrady exist.241

One measure of the value of NPR 
programming is the amount listeners 
pay. In 1979 over 400,000 listeners 
donated an average of $23 to NPR.242 As 
a percentage of all subscriber fees to 
cable systems, those for radio 
represented 1.49% of the total; as a 
percentage of fees paid for television 
services alone, 2.16%.243 When it occurs,
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the cost of audio service is generally 10 
percent of that for video service.224

Other indications of value were: that 
radio signals represent virtually the sole 
source of audio service, as compared 
with television signals which represent 
a much smaller proportion of total video 
service;245 that cable operators incur 
significant expense to import radio 
signals, ten to fifteen percent of their 
investment to retransmit television 
signals;246 that the introduction of other 
cultural services on cable indicates that 
there is a demand for.such a service;247 
and that this demand is also reflected by 
the success of NPR in marketing its 
programming through other channels, 
such as cassettes.248

NPR considered that with respect to 
itself the criterion of quality was a very 
valid measure.249 Such a measure has 
been used previously before other 
agencies and in other proceedings, and 
the test of its appropriateness has been 
the nature of the w o rk - in  the case of 
NPR, this is satisfied by the fact that 
NPR programming is the "state of the 
art,” its production incurs a high cost,251 
and its quality of presentation can be 
clearly recognized.252 NPR programming 
is unique and has exceptional breadth 
and appeal.258 Furthermore the number 
of awards NPR has received, with 
respect to any other radio programming, 
establishes its critical acclaim254

NPR contended that with respect to 
harm, unlike other claimants, NPR was 
able to demonstrate concrete 
examples.255To the extent that NPR’s 
signal is used without compensation, 
NPR’s harm is peculiar to it, in that NPR 
is noncommercial and its signal is being 
used by someone else for commercial 
gain.256 Importation reduces the size of 
the audience from which NPR might 
expect contributions. It provides a 
service to those who might otherwise 
donate for the creation of a local public 
radio station,257 hampering the 
expansion of the NPR system.258

With respect to the suggestion that 
NPR is a network and that for purposes 
of the compulsory license its 
programming is exempt, NPR cited the 
Tribunal’s decision in the 1978 
proceeding with respect to PBS; the 
exemption for network programming 
does not ^pply to noncommercial 
programming because the Copyright Act 
is clear in making a distinction between 
the two.259

NPR contended that while cable 
operators benefited from radio 
retransmission in general, NPR was 
nevertheless more valuable relatively 
than commercial radio260 and that the 
ratio between their shares should be 
two-thirds for NPR to one-third for 
commercial radio.261 NPR produced

600,000 hours of original programming 
during 1979. With respect to commercial 
radio no evidence was forthcoming of 
anything comparable.262 Commercial 
radio consists primarily of music, 
broken by advertising time, and its news 
is an edited version of the wire services. 
In consequence, commercial radio may 
justly claim only for disc jockey time.263

“Formatting” further reduces the 
value of commercial radio.264 NPR 
contrasted the uniqueness of its 
programming with that of commercial 
radio and cited the Carnegie 
Commission Study of 1977 which found 
that 85% of all commercial radio stations 
fell within 5 formats, while NPR in 98% 
of the cases was an alternative to those 
formats.265 NPR cited the number of 
claims filed by its stations as evidence 
of the value the stations themselves 
placed upon their programming; 60% of 
NPR stations filed as opposed to 1.6% 
commercial stations.266 NPR cited NPR’s 
distant signal carriage as an indication 
of how highly prized it is in markets 
which are naturally already dominated 
by commercial radio.267 The following 
chart is a comparison of incidents of 
carriage:268

Incidents
of

carriage

Incidents 
of distant 
carriage

Percent
age of 

carriage 
that is 
distant

Commercial radio............. 575 251 25.74
77.27NPR................................... 220 170

NPR considered that the fact that it 
was able to sell its programming in other 
markets an indication of its superior 
value over commercial programs.269 NPR 
receives 100 times more awards than 
commercial radio.270 NPR claimed that 
commercial radio is not harmed by 
distant signal retransmission, because 
"formatting” presupposes a given niche 
in a given market and therefore the 
retransmission into that market of any 
signal that is not appropriate to that 
niche could not be presumed to have 
any impact on it.271

NPR argued that music’s share of 
radio programming should be related to 
the percentage its license fees are of 
programming costs. In the case of 
commercial radio this is 10% and in the 
case of NPR it is 3%.272NPR presented 
evidence which showed that less than 
30% of NPR’s programming consists of 
copyrighted music.273 This is in contrast 
with commercial radio, nearly all of 
whose music is copyrighted.274 NPR also 
asserted that no harm has been shown 
to music from radio retransmission.275

As for CBC’s share, NPR considered 
that it was unsubstantiated and should 
be minimal.276

The following was the distribution 
NPR proposed for radio claimants:277

NPR..
NAB..
CBC..
Music

3.78
1.80
.10
.32

Total 6.00

And television claimants:278

MPAA.
Sports.
NAB....
PBS.....
Music..
CBC....

*65-73
10-15

3-5
5-8

3-3.7
.1-.3

* Percent

Phase II—Allocation Among Program 
Supplier Claimants
MPAA and Associated Program 
Suppliers

MPAA and associated program 
suppliers contended that in Phase II 
their share of the program suppliers 
category should be 98.5%.279

The group of syndicators and 
producers whom MPAA represented 
agreed voluntarily among themselves to 
the methodology on which this claim 
was based and MPAA contended that it 
was the only methodolgy providing an 
allocation in phase II on a coherent 
basis among all claimants.280The other 
parties did not integrate their claims 
within an overall scheme, but instead 
stipulated them only in context with 
themselves.281 The voluntary settlement 
negotiated by MPAA was premised on 
the assumption that those with whom 
the agreement was initially reached 
were obliged contractually to present 
the interests of the copyright owners.282 
MPAA and associated program 
suppliers stated their confidence that 
these contractual obligations would be 
respected and, in the exchanges of 
information that have taken place so far, 
have found no reason to believe that 
they have not been.283 MPAA contended 
that the Copyright Act specifically 
encouraged voluntary agreements both 
in spirit and purpose and that the 
agreement that was reached was based 
upon this premise.284

Not all of the programming of the 
parties who settled was included in the 
sampling technique upon which the 
MPAA methodology was based.

However, the parties settled 
regardless.285 58 parties settled; 
however, because of the terms of the 
agreement, these individual shares are 
not visible. The settling program 
suppliers were just as protective of their 
rights within the context of the 
settlement as those parties were who 
did not settle.286 Of those who settled,
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some received no share at all.287 
Technical variances in the claims of 
individual parties to the settlement 
should not be used against the 
settlement as a whole: 288 No allusion 
was made to them until the end of the 
Phase II proceeding, the'discrepancies 
were easily correctible; 289 and other 
evidence showed that the distant signal 
retransmission of the programming 
involved took place.290

MPAA and associated program 
suppliers contended that the large 
number of individual claimants within 
their category precluded balancing 
among each one of them the factors and 
criteria employed by the Tribunal in 
making an allocation in Phase I.291 
Because of the use of these criteria in 
determining gverall shares in Phase I, 
however, awards made in Phase II 
would reflect them inherently.292

MPAA argued that its method of 
distribution was even-handed and 
administratively feasible, that it was 
characterized internally by openness 
and free exchange of information,293 and 
that it allocated among all claimants on 
a consistent basis, incorporating the 
Tribunal’s criteria.294 This was in 
contrast to parties who were not 
members of the settlement. Their claims 
were presented without reference to the 
context of the overall syndicated 
program category.295They attacked the 
MPAA/Nielsen data without 
recognizing that the data produce not 
the 70% share which is to be distributed 
among individual syndicators in Phase 
II, but the share MPAA argued should be 
awarded to the entire syndicated 
Programmers category in Phase I, in 
other words 84.5%.296 The other parties 
submitted shares that lacked 
proportion.297

Christian Broadcasting Network, Inc. (CBN)................  *7.00
Heritage Village Church (PTL)...... .................. ........  11.72
Old Time Gospel Hour (OTGH).....................................  4.00
Mutual of Omaha...».......................................... _....... 1.03
Multimedia, Inc................."................................................. 2.50
SIN, Inc.....................................................................»  2.30
NAB............................. ............................ ............... ».___ 5.00

T otal.......................... ......................................... 133.55

1 Percent.

The MPAA settlement was based 
upon the viewing figures for each 
syndicated program. Not all of the 58 
partiers who settled were MPAA 
members. The viewing figures for 
individual programs were transformed 
into fractions of the viewing for all 
syndicated programs, and the share of a 
particular syndicator or producer was 
an aggregation of the shares of 
programming found attributable to 
him.298 MPAA reconfirmed that it 
considered the study, which served as 
the basis for these viewing figures, was

accurate within a narrow range of 
statistical error,299 and contended that 
any study which under these 
circumstances is not based upon 
sampling is unrealistic and prohibitively 
expensive.300 MPAA did not deny that 
the use of sweep weeks might cause 
some programming to be missed, but 
questioned whether programming not 
carried in sweep weeks could be 
considered significant in terms of value 
anyway.301

MPAA and associated program 
suppliers contended that the 
thoroughness with which they sought to 
identify and credit all programming 
whose viewing was shown in the 
Nielsen survey was testified to by the 
fact that, at the end, only 5% remained 
unidentified.302 This ’’unclaimed” fund, 
in the view of MPAA, should be 
allocated in the same proportion as the 
shares are awarded.303

MPAA considered that parties other 
than those it represents should receive 
1.5% of the programmers share.304 MPAA 
and associated program suppliers 
proposed the following allocation of the 
program syndicators’ share:305

MPAA and associated program suppliers....... ............ ‘98.5
Devotional claimants..».......... .......................................  0
SIN..... _.......................    165
Multimedia............................  .....
Mutual of Omaha........ ................     .106
NAB...................................... .»...»______ ___ ».....,...............04
Unclaimed....... .............................................................. 5.00

Multimedia Program Productions, Inc.
Multimedia Program Productions, Inc. 

(Multimedia) proposed that its share out # 
of the program suppliers category be 3%, 
or within a range of 2-3%.306

Multimedia presented evidence to 
show that justification of its case was 
fully supported by the Tribunal’s 
criteria.307 The Nielsen viewing data, 
upon which negotiations were held 
between Multimedia and MPAA were 
considered confidential and therefore 
not admitted as evidence of the 
marketplace value of Multimedia 
programming.308 In order to provide a 
marketplace value benchmark, 
Multimedia presented instead a study 
comparing Donahue advertising 
revenues with those of the broadcast 
industry totals for 1979.309 The resultant 
percentage between Donahue and total 
industry advertising revenues was 
1.403%;31oin Multimedia’s view, an 
understatement.311 Donahue’s spill-over 
effect onto the advertising time 
surrounding other programs was not 
shown in these figures,312 and more 
programming than just Donahue was 
represented by Multimedia.813 
Advertising rates, however, have been 
recognized in other parts of the

proceeding as a valid measure of 
value.314 Additional measures of Value 
were the extensive carriage and high 
ratings of Donahue 315 and the requests 
by viewers for transcripts.316

Multimedia contended that cable 
operators received significant benefit 
from the retransmission of Donahue in 
that it is a trigger program which will 
specifically attract subscribers.317

Viewers of the retransmission of 
WGN’s signal in 1979 had the benefit of 
being able to call into the show directly, 
which the viewers of the syndicated 
show could not.318 The immediacy and 
timeliness of Donahue benefits cable 
operators, and it is used in 
promotions.319Multimedia cited in 
particular the interest of United 
Video,320 Donahue has a unique 
women’s audience 321 and its inclusion 
in The Today Show  is, a sign of its 
popularity.322 Donahue’s daytime shares 
in 1979 were from 36% to 39% and its 
audience measure in households from 
5,900,000 to 7,200,000.323

Multimedia contended that its 
programming provided ample evidence 
of quality; 324 first of all by the number 
of awards won, not only by Donahue, 
but also by Young People’s Specials,325 
also by its news and public affairs 
content.326

Multimedia cited that the move that 
Donahue was forced to make in 1982 
from WGN to WBBN was clear evidence 
of the harm it suffers from cable 
retransmission.327This move was 
directly related to the interference that 
the retransmission of WGN’s signal 
caused Donahue’s national syndication 

. sales effort.328 Donahue was harmed 
additionally because in 1979 the FCC 
ruled that its live nature precluded it 
from eligibility for syndicated 
exclusivity protection.329 Cable 
importation has made renewal of 
syndication contracts more difficult,330 
and, as with sports, harm from cable 
retransmission is magnified because of 
the ephemeral nature of Donahue.331 The 
regular version of the Donahue show 
bears no resemblance to the short 
segments which appear in The Today 
Show, and therefore the duplication 
which exists in this case cannot be said 
to be similar to the duplication that 
results from cable retransmission.332

Multimedia presented evidence 
according to which, with respect to time, 
Multimedia should be allocated 3.13% of 
all non-network, non-locally produced 
commercial programming.333 It was 
contended that this percentage of 
broadcast time also reflected 
Multimedia’s percentage of distant 
signal programming.
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Multimedia proposed the following 
allocation of the program syndicators 
share:334

MPAA------ „ — ____ _____ ___________ _______ _ 85.000
Multimedia.......__________ ________ _____________  3.000
NAB...-------— --------------- -----......_____ ___ ________  1.200
SIN--------------r.--------------------....-------------------- -----------  0.500
CBN.....----- ......------------------- ------------------ ------------- ---  0.500
Mutual__ ________ ......___________ ______ .......___ 0.300
PTL  ------------------------------------------------------------------------ 050
0T G H -...—  ----------- ............. ............................... .................. 025
U n c la im e d __________ ...___ ______ _____ ...... 9.475

National Association o f Broadcasters
The National Association of 

Broadcasters (NAB) proposed that in 
Phase II its share of the program 
suppliers’ allocation be 5%.335

NAB recognized the dominance of the 
traditional syndicators and considered 
that with respect to station syndicated 
programming harm and benefit were 
difficult to assess but nevertheless felt 
its claim was justified on the basis of a 
consideration of all factors.33®

The basis of this claim was first the 
value and benefit station syndicated 
programming represented.337 Such 
programming is unique, timely, and first- 
run.338 It is not subject to the duplication 
that is typical of national syndicators, 
and therefore is intrinsically more 
valuable.339 NAB considered that the 
proximity of the stations originating this 
programming, and therefore its regional 
appeal, was also of benefit to cable 
operators.340 Local stations are a source 
of creativity and innovation.841 The 
awards station syndicated programming 
has won attest to its quality,342 and it 
has educational value.343

The harm suffered is the same as that 
caused by cable retransmission to all 
copyright owners generally,344 however, 
in addition, station syndicated 
programming is subject to further 
specific types of harm.345 The regional 
nature of cable importation causes its 
impact to occur precisely in that area 
where stations most frequently 
conducted the intra-group exchange of 
their syndication.346 Unlike national 
syndication, station syndication has no 
other market, and no other financial 
base, than the area it is originally sold 
in.347 Nor does it have the specific 
compensating balances with respect to 
cable that national syndicators enjoy, 
i.e., pay cable.348 On superstations 
national syndicators are able to demand 
a higher price, and therefore, even in the 
traditional sense of harm, from cable 
importation, station syndication is 
harmed relatively more because it 
doesn’t have this opportunity.349

The amount of station syndicated 
programming in circulation in 1979, 
according to NAB, was hard to 
quantify.350 Some programming follows

the pattern of traditional syndication; 
some is exchanged by means of barter 
arrangements; some is a collective effort 
by co-owned stations; and some is 
organized on the basis of intra-group 
exchanges.361 Some distribution takes 
place among co-owned stations or 
among ad hoc networks created for that 
purpose, in some instances similar to 
regional sports networks.352 NAB cited 
examples of station syndication that 
received wide distribution353 and 
objected to using the MPAA/Nielsen 
study as a means of measuring the 
extent of station programming.354 
Network affiliates, upon which much 
station syndicated programming is 
carried, were underrepresented in that 
study355 and the use of sweep weeks 
resulted in a false measure of 
carriage.356 Examples were cited of 
programming the study failed to 
include.357Finally, in NAB’s judgment, 
the Tribunal's rejection in Phase I of any 
single measure such as viewing as a 
basis for allocation precluded the use in 
Phase II of such a measure.358

NAB proposed the following 
allocation of the program syndicators' 
share:359

Multimedia.—....... „....— ............. ............... _ .. « 2 0
SIN---------- ----------------------........._____________ t.0
Mutual of Omaha......___ ____ ___________________ _ 0 5
CBN ________________________________ _____ ._ 0
OTQH_________ u_____________ ____, , ........... 0
PTL------------------------------------------------------------’Z“Z 0
NAB---------------------------------------------------- -------- ----------- 5.0
MPAA_____ __________ ______________ ___________ 91.5

1 Percent

Spanish International Network, Inc.
Spanish International Network, Inc. 

(SIN) proposed that it receive a share, 
out of the program syndicator’s total, of 
$311,000.360

SIN considered that the amount that it 
would have received under the MPAA/  
Nielsen formula did not reflect what it 
considered its programming to be worth 
and that, in addition, from SIN’s 
experience Nielsen ratings have always 
under-represented the actual viewing of 
Spanish speaking audiences.361 SIN also 
argued that it should not be 
discriminated against because it failed 
to be party to a voluntary settlement.362 
In SIN’s view, its programming is unique 
and easily differentiated; in awarding a 
claim the Tribunal is both assisted by 
this fact and obliged to take it into >  
account,363

In 1979, SIN was the single source of 
Spanish language television 
programming; it was broadcast in its 
primary areas on an exclusive basis; 
and was recognized and paid for as such 
by cable operatiors.364 SIN is the 
copyright holder for 60% of the programs 
claimed and has received authorization

to represent the remainder.366 Therefore 
SIN assumes responsibility for any 
distribution embraced within its 
share.366 SIN considered that the 
Tribunal's 1978 ruling that a single 
formula was not appropriate with regard 
to the allocation among all claimants, 
did not preclude using a single formula 
as the basis for allocation to a single 
claimant and that MPAA’s use of a 
single formula in 1978 for distribution 
among its members was a precedent.367 
SIN, therefore, urged that its claim be 
based upon a fee-generated formula.368 
Other claimants involved much more 
complex circumstances, and a formula 
appropriate for SIN would not 
necessarily be appropriate for them.369

Because-of limited time, SIN based its 
calculation upon Form 3 systems.370 SIN 
identified a total of 135 systems that 
were able to pick up programming from 
SIN’s five major distributors and 
verified in their Statements of Account 
to what extent this occurred. Then, as 
an average of fees paid for all distant 
signals on a given system, SIN 
calculated the fee which should be 
attributed to SIN and added the fees so 
derived for all systems.371

SIN did not consider that the Tribunal 
had made any specific ruling requiring 
the distribution in Phase II to be based 
upon the criteria enunciated in Phase 
I.872 However, SIN felt its claim satisfied 
these criteria.378 SIN suffers the same 
harm all copyright owners suffer under 
the compulsory license.374 Cable 
operators would have to purchase SIN 
programming if the compulsory license 
did not exist, and SIN is deprived of this 
revenue.876 SIN’s audiences are 
fractionalized.376

SIN considered benefit and 
mark’etplace were equivalent and that 
the value of its programming was 
established by the fact, and in the 
extent, of its carriage.377 SIN’s 
programming cannot be considered any 
less valuable because FCC rules permit 
carriage of specialty stations under 
relatively unrestricted circumstances.378 
SIN programming is diverse, covers the 
entire broadcast day, and focuses on a 
specific audience which has value to the 
cable operator.379 This value is SIN’s 
loss,380 and the compulsory license 
permits no other way of measuring that 
value except through the fee-generated 
formula.381 SIN finally cited its tape 
sales as an additional benchmark of its 
value.382
M utual o f Omaha

Mutual of Omaha claimed that its 
allocation of the program syndicators’ 
share should be $140,000.383
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Mutual considered that this share was 
fully justified in terms of the Tribunal’s 
criteria,384 andthat the share offered it 
by MPAA was insufficient, 385 It is 
difficult to assess the value of 
commercial time When it is bartered, 
which occurs in the case of “Wild 
Kingdom” because no fees are 
exchanged; instead a certain portion of 
the commercial time is reserved by 
Mutual for itself.386 Mutual therefore 
reconstructed what it felt was the 
commercial value of its programming on 
the basis of its cost of production and on 
the basis of a comparison with the value 
of other commercial programming in 
terms of the cost per 1000 commercial 
minutes delivered.387 This produced for 
1981 a value for “Wild Kingdom” of 
$14,000,000.386 Mutual considered that 
the extensive syndication of “Wild 
Kingdom” was also an indication of its 
value; it being one of the top three 
syndicated shows in the United 
States.389 Mutual cited in addition the 
expense of producing “Wild 
Kingdom”.890 Its value to cable operators 
is evidenced by their demands to be 
licensed to carry it* which Mutual has 
declined.391 “Wild Kingdom’s” extensive 
carriage by cable is also another 
indication.392

Mutual suffers harm to the extent that 
cable importation fractionalizes its 
audience and frustrates its very careful 
and expensive marketing strategy of 
focusing its advertising.393 Cable 
importation prevents Mutual from 
guaranteeing the syndicated exclusivity 
stations demand, and therefore its 
efforts at syndication are impaired.394 
Mutual’s efforts to customize its 
commercials to each State, required by 
the differences in State insurance laws, 
are also confused.395

Mutual did not base its claim entirely 
upon time, however presented evidence 
based upon b.i. Associates print-outs to 
document the time its programming was 
carried.396 Mutual considered that the 
quality of “Wild Kingdom” is amply 
recognized and has won national 
awards.397
Christian Broadcasting Network, Inc.

The Christian Broadcasting Network, 
Inc. (CBN) proposed that its share be 
from 3.4 to 7%.398 CBN considered that 
the Tribunal should not take into 
account the source of a claimant’s 
funding when making an allocation.399 
Funds come from viewers anyway 
ultimately,400 and in the commercial 
world broadcasters do not always pay 
for programming.401 CBN’s decision not 
to use advertising is based upon reasons 
that ar e not related to money, concerns 
.such as retaining control of its 
programming.402 The spiritual value of

its programming is also not a basis upon 
which the Tribunal may judge its award; 
to do so being unconstitutional.403

CBN concluded that its claim was 
justified entirely on the basis of the five 
Tribunal criteria 404 and that the 
assertion of its rights was the same as 
that of any other copyright owner.408 The 
evaluation of its claim should not be 
affected by the fact that it does not have 
the same resources as other 
claimants.406 CBN’s marketplace value 
emerges from the consideration of such 
factors as production and distribution 
costs,407 the fact that it is equivalent to 
first-run syndication and doesn’t benefit 
from having its production financed by 
the networks,408 the amount that CBN 
pays to have its programming 
broadcast,409 and the value viewers 
place on it in that they are willing to pay 
to support it.410 CBN’s programming 
receives distribution over 135 stations.411 
CBN, however, did not consider that the 
value of its programming could be 
measured by viewing.412

With respect to benefit, CBN 
considered that its programming offered 
particular advantages to cable operators 
because its appeal is to a very specific 
audience.413 The nature of CBN’s 
programming also serves to enhance the 
goodwill between cable operators and 
the communities they serve.414 CBN 
programming also benefits cable 
operators because they are allowed to 
pick it up under the FCC rule regarding 
specialty programming and they can fill 
a channel that they might not be able to 
otherwise.415 The extent of carriage of 
CBN programming is a further indication 
of its benefit; it is carried on 9 of the top 
25 fee-generating stations.416

With respect to harm, CBN contended 
that distant signal importation 
fractionalized its audience and, by 
reducing its “lead in” value as a means 
of retaining audiences for other 
programs, resulted in stations 
demanding a higher price to carry CBN 
programming.417 Viewers are confused 
by cable importation, and the method of 
CBN’s bicycling is disrupted.418This 
results in overexposure, and CBN’s 
relations with its donors are damaged.419 
The fact that in some instances CBN 
programming overlaps with itself, 
independent of cable, is not a sign that 
harm in general does not exist, because 
these instances are particular.420 Cable 
importation interferes with CBN’s 
attempt to distribute its satellite service, 
and this harm, like that of reduced gate 
receipts to sports interests because of 
cable, injures CBN as an entire 
organization.421 The quality of CBN 
programming is inherent in the cost of 
its production, in the fact that it is not

rerun, in its technical advancement,422 
and in the nature of the programming 
itself, which is not restricted to religious 
subjects.423

CBN considered that significant 
support for its claim derived from the 
amount of time its programming 
occupied,424 enhanced further by the 
absence of commercials.425 While not 
advocating time as the means for 
allocation, CBN nevertheless did offer a 
formula which it suggested could serve 
as an objective benchmark.426 The 
number of hours of CBN programming 
was divided by the number of hours of 
all television programming, adjusted to 
compensate for the DSE value given by 
the Copyright Act to network 
programming and for the fact that since 
1972 the importation of network 
affiliates signals has been reduced 
because of an FCC ruling, The result 
was a share for CBN of 4.039%.427 CBN 
considered that its formula accurately 
reflected the degree to which 
independents play a greater role with 
respect to die importation of distant 
signals than do network affiliates.426

R =  _ _ -------------------  =4.03996 429
14,377+1,311

CBN proposed the following 
allocation of the program syndicators’ 
share:430

Percent

MPAA............ ..............................................................0  to 68.
CBN. Inc_____ .......__ _____________ .....------------- 3.4 to 7.0.
PTL Television Network.......... ................-----------.... 3.4 to 7.0.
Old Time Gospel Hour...-............... ..........................0JS to 2.5.
NAB___ ____________,_______________________ 0.1 to 2.5.
S IN __ ______ __ ______.......___............................... 1.5 to 2.5.
Mutual of Omaha.________________ — ---------..... 0.5 to 1.5.
Multimedia......... - .................------------ ------- -— ...... 1.5 to 3.0.

PTL
Heritage Village Church and 

Missionary Fellowship, Inc. (PTL 
Television Network) proposed that its 
share of the program suppliers 
allocation be 7%.431

PTL considered that its claim was 
justified on the basis of the five Tribunal 
criteria 432 and that its award should not 
be affected by the fact that it is a 
religious programmer.433 Unlike other 
claimants, who have not gone beyond 
the simple presumption of harm 
contained in the establishment of the 
compulsory license, PTL presented proof 
of harm that it viewed as concrete.434 In 
PTL’s view, the assessment of its harm 
should not be affected by how its 
programming is financed and 
distributed.435 Religious programmers 
choose not to mix advertising with their
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programming in order to retain freedom 
of expression.436

The method by which PTL purchases 
its time from broadcasters permits it 
very rarely to have access to prime time 
for its programming. In consequence, to 
reach prime time and the audience that 
permits, PTL has an independent 
satellite service 437 and the placing of 
this service has been made significantly 
more difficult by the importation of PTL 
programming from other markets.438 PTL 
has therefore been deprived of access to 
prime time 439 and cited evidence to 
show what deprivation is worth in terms 
of the value of prime time.440 PTL is 
caught between either having to 
abandon its attempts to reach prime 
time, or else to cease its broadcasts in 
areas which are not covered by cable 
television.441 An additional harm stems 
from the interruption that distant signal 
importation causes to PTL’s method of 
bicycling its programming.442 PTL is also 
hampered in its efforts to keep track of 
which of its contributions are due to 
which broadcast in which locality.443 In 
addition, when stations know that their 
signal is being exported outside their 
market by cable they charge PTL higher 
rates.444 The impact of these effects on 
PTL is enhanced, because unlike the 
syndicators, PTL is a small 
organization,446 and the benefit that 
cable might otherwise represent, 
because of its expanded coverage, is 
offset by the difficulty and extra cost 
PTL has in placing its satellite service.446 
PTL’s efforts to avoid duplication with 
respect to its own programming offers 
proof also that it is harmed by the 
duplication caused by cable 
importation.447

PTL considered that benefit and 
marketplace, as they relate to the value 
of its claim, should be considered 
together.448 PTL benefits cable operators 
in that its programming represents 
diversity and contrast with respect to 
other kinds of programming, and PTL’s 
programming cannot be judged by 
ratings because ratings are above all a 
commercial measure of success.449 PTL 
suggested that movies’ high ratings may 
be due in part, not to their innate 
popularily but to their historically 
dominate availability.450 The 
determination of value also, according 
to PTL, is not necessarily related to the 
time individuals may spend watching 
given programs.451 PTL offers choice and 
a balanced selection to viewers and 
cable operators.452PTL’s carriage is 
extensive both on television stations, 72 
out of 100 independents, and on cable 
systems, 869 Form 3 systems carry it as 
a distant signal.453Broadcast stations, 
according to PTL, must perceive some

benefit, which must also be true 
presumably of cable systems, because if 
they considered airing commercial time 
more remunerative, they would 
obviously do that instead, as they are 
under no obligation to sell to PTL.454

PTL considered that its programming 
satisfied the Tribunal’s criterion of 
quality, and presented evidence in 
support,455 One such measure is the 
voluntary nature of the donations which 
support PTL.456

Time was presented by PTL as a 
factor that, although not of overriding 
importance, nevertheless might 
substitute where the other criteria were 
unclear as guidance.457

Religious programming in this respect 
occupies 20% greater time than other 
programming because it does not have 
commercials,458 a distincition that has 
much greater importance between 
claimants within the same category in 
Phase II than it did between claimants 
of different categories in Phase L459

PTL presented its time-based formula, 
not as one that it argued should 
necessarily be accepted as such, but 
rather as one that had the advantage 
above all of being based on objective 
data. PTL’s methodology was identical 
with that of CBN, drawing its data from 
the FCC composite week and 
discounting network affiliate time by .25 
DSE value in the Copyright Act and by 
the amount PTL judged network affiliate 
distant signal carriage has been reduced 
following a 1972 FCC ruling.460The 
following were the resultant formulas:461
PTL Club

R _______2,032_______
K 10,310.8+14,376.4

=8.15% of entire fund 
or

11.6% of Movie 
& Program Syndicators 
70% share

p 23
10,310.8+14,376.4

=.09% of entire fund 
or

.12% of Movie 
& Program Syndicators 
70% share

PTL proposed the follow ing allocation  
of the program syndicators’ share:462

Percent 
share of 

70%  
award

M P A A ......................... ............ ..................zl........... ................ ....;. o
S I N .......:_____________ ____ ____.______________________________ _____  1
Mutual of O m aha................. .......................... ....................... ....... 1
Multimedia..................................... ....... __________________________  3
PTL___ ____ ____ _____________________ ________  7
CBN______________________ :______ ___ _________  7
otgh........... ................... .................;......  4

Percent 
share of 

70%  
award

NAB............ ...........     5
Soprano.......... ............  0
Unclaimed..........................  72

Total;........ ........................................    100

Old Time Gospel Hour
Old Time Gospel Hour (OTGH) 

proposed that its share of the program 
syndicators’ allocation in Phase II be 
4%.463

While presenting its claim as an 
independent party, OTGH nevertheless 
followed the arguments offered by the 
other religious claimants. In 1979 OTGH, 
CBN, and PTL were roughly equivalent 
in terms of gross operations—$50 million 
per year.464

The justification upon which OTGH 
considered its award bas^d was the 
Tribunal’s criteria.465 OTGH suffers 
harm that is related specifically to the 
fact that it relies on donations for its 
support.466 Cable importation has 
reduced OTGH from being a prominent 
program alternative into being only one 
of many choices.467

OTGH has been additionally harmed 
in that it has not received any benefit 
from cable; its programming is primarily 
sold on network affiliates and due to an 
FCC ruling those signals which are 
retransmitted by cable are 
predominantly those of independents. 
While OTGH’8 own programming is 
fractionalized, it receives no benefit 
from any additional audience.468 OTGH 
suffers also from the simultaneous 
duplication of its programming.469 
OTGH, however, was not able to 
provide any measurement of its carriage 
on cable.470 OTGH considered that the 
extensive carriage of its programming 
was testimony as to its value 471 and that 
the audience it provided was of 
particular benefit to cable.472 OTGH _ 
contended that with respect to quality 
its programming was superior to other 
syndicated programming.473

OTGH proposed the following 
allocation of the program syndicators’ 
share:474

Percent
MPAA........... .............................................................. o
NAB___________ ....................................... ............... 0
Öld-Time Gospel Hour................ ............................... 4
Christian Broadcasting Network— _________ ___  4
PTL Television Network.... ............ ....................... 4
Multimedia___„___ ________ _____________ i........  3
Mutual of Omaha____ ____ _____ ...........................  4
Spanish International Network._____ „________ _ .75
Unclaimed______ ________ ____ _____________  83.25

Total........ ...................................................... 100.00

Spanish Language PTL Club



9892 Federal Register /  Vol. 47, No. 45 /  Monday, March 8, 1982 /  Notices

Soprano Co.
Soprano Co. presented testimony 

whereby in 1973 it secured the copyright 
ownership of the musical Work entitled 
“Movin and Groovin.” Soprano stated 
that Broadcast Music, Inc. (BMI) has the 
license to this work. Soprano witness 
testified that derivatives of “Movin and 
Groovin” were secondarily transmitted 
and listed several programs to support 
his testimony.475 The Soprano Co. claim 
is for 25% of the music allocation.
Distribution Criteria

The Tribunal in the 1978 cable royalty 
distribution proceeding adopted the 
criteria to be applied in that and . 
subsequent cable royalty distribution 
proceedings. The criteria, an analysis of 
the criteria, and the relative weight 
accorded each factor are set forth in the 
1978 distribution opinion.476 We have 
applied those criteria to the record 
evidence in this proceeding.

In this proceeding, claimants 
presented to the Tribunal a wide range 
of evidence to justify their proposed 
allocation. We have been presented 
studies and other etf dence based on 
television viewing, cable royalty fee 
generation, attitudinal surveys of cable 
operators, advertising rates, broadcast 
station expenditures, economic 
regression analyses, distant signal 
programming time, innovative and 
quality programming, and technical 
equipment. We have not found a single 
formula or rationale adequate to reach 
our determination and allocations in this 
proceeding.

In adopting our criteria, we have 
taken into account the legislative history 
of the Copyright Act which assumes that 
the carriage of distant signals by cable 
systems, is harmful to the copyright 
owners of the works being transmitted. 
The record of this proceeding, including 
proposed findings of several parties, 
indicates that the “harm” test is of 
limited utility in allocating royalty fees 
among categories of claimants.477
Program Syndicators

The centerpiece of the Program 
Syndicators case was the Special Report 
of Nielsen analyzing the time occupied 
by and the viewing of different 
categories of programming. We regard 
this Report as the single most important 
piece of evidence in this record. We 
have concluded that this study does 
have probative value in establishing the 
entitlement of claimants in accordance 
with some, but not all, of the criteria. It 
is a useful “starting point” for the 
application of the criteria to the record 
evidence, but we have not accepted it as 
a talisman which fully reveals and

determines the application of the 
criteria.

A major reason for the Tribunal being 
unable to accord the Nielsen “hard 
numbers” the weight urged upon us by 
MPAA is that we share the views 
advanced by certain other claimants, 
notably Joint Sports and NAB, that cable 
operators are interested in selling 
subscriptions and that viewership is of 
limited relevance to cable operators.478

In assessing the weight to be accorded 
the Nielsen Report we have also 
considered the evidence as to the 
methodology of the study, the selection 
of the station sample on a fee generated 
basis previously found deficient by the 
Tribunal, the use of “sweep periods”, 
and the role of MPAA in the design and 
execution of the survey. The 
methodology chosen could have resulted 
in the exclusion of claimants having 
distant carriage of their programming 
unless the programming happened to be 
picked up in the 49 station survey. The » 
procedures followed also could have 
enhanced the showing of the 
syndicators to the disadvantage of other 
claimants, such as by the use of “sweep 
periods”.

The Tribunal in the 1978 cable royalty 
proceeding opinion set forth our 
conclusions concerning the general 
nature of the harm sustained by program 
syndicators as a result of the cable 
compulsory license.479 While our record 
contains testimony describing the 
operations and economics of the series 
and movie syndication market, and the 
possible adverse impact of cable 
carriage on such markets, we do not find 
in the record such a distinctive showing 
of harm that would justify the Tribunal 
viewing the syndicators claim more 
favorably than that of some other 
claimants by the application of the harm 
criteria. Although the program 
syndicators presented a plausible 
theoretical argument as to harm, they 
were unable to present factual evidence 
of such harm in 1979, while NAB 
presented evidence seeking to establish 
that program syndicators were not 
harmed in 1979 by cable importation.

It is argued that viewing figures are a 
relevant measure of harm as those 
programs which attract a bigger 
audience will generally command a 
higher price, and that the viewing of 
distant signal programming cuts into the 
viewing of programs sold in the local 
markets by syndication. Even if 
viewership of distant signal programs is 
an appropriate measure of harm, it 
would be change in audience, not 
absolute audience levels, which would 
have to be considered.480

The program syndicators sought to 
justify their entitlement under both the

benefit and marketplace criteria by 
principal reliance on the Nielsen data. In 
notable contrast to the Joint Sports 
claimants, the program syndicators did 
not present testimony by cable 
operators in an effort to establish the 
benefit of their programs to cable 
systems, or evidence as to the appeal of 
their programs. In judging the program 
syndicators case against that of the 
sports claimants, we found this omission 
to warrant a downward adjustment of 
the “hard numbers” proposed by MPAA.

Our record establishes that movies 
are a significant inducement to 
subscribe to cable television, but the 
record also suggests that the appeal of 
distant signal movies may now be 
reduced by the availability of movies on 
pay cable operations. The record has 
not persuaded us that syndicated series 
are highly valued either by cable 
operators or cable viewers. While 
MPAA is correct in observing that the 
“duplication” of programs is not 
restricted to the syndicators category, it 
is clear that the duplication in 
syndicated series programs significantly 
reduces their value to cable operators.

During the direct case of the program 
syndicators, Mr. Jack Valenti 
recommended for our consideration a 
study “Cable Copyright and Consumer 
Welfare: The Hidden Cost of the 
Compulsory License”, May, 1981 by 
Harry M. Shooshan, et al., which was 
made part of this record. Of the subjects 
discussed with which the Tribunal is 
directly acquainted, we have not found 
the study creditable and have given it no 
weight in reaching our determination.481

The Tribunal has utilized the Nielsen 
numbers as a “starting point” and then 
reduced the requested allocation of the 
program syndicators to 70% because of 
perceived deficiencies in the 
methodology, and our application of the 
criteria to all the record evidence 

• relating Jo the program syndicators.
Joint Sports

As in the 1978 royalty proceeding, the 
direct case of the Joint Sports claimants 
was structured and presented to focus 
on the marketplace considerations we 
have found most persuasive and useful. 
We have accepted the contention of 
Joint Sports that the criteria justify and 
compel an award to them greater than 
would be warranted solely by their 
share of broadcasting hours or by total 
viewing numbers. We have also been 
persuaded of the special appeal of < 
sports to cable operators and viewers.482 
This appeal has been recognized by 
other claimants.483

In assessing the Joint Sports claim, we 
have given consideration to the
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testimony of individuals either in or 
with experience in the cable industry as 
to the appeal and value of sports 
programming. While such attitudinal 
evidence cannot be the sole basis of our 
allocation, we have concluded, 
particularly in relation to other evidence 
before us, that it should be a factor in 
our determinations. We find that the 
availability of sports programming on 
distant signals is an important factor in 
determining whether individuals will 
subscribe or continue to subscribe to 
cable.

While we have included the 
attitudinal evidence as one factor in our 
determinations, we find nothing in the 
evidence that would provide any basis 
for directly linking this evidence to the 
determination of any particular royalty 
percentage for the sports claimants. We 
find the assessment of Mr. Simmons that 
cable operators in the marketplace 
would spend about 35% of their 
programming budget for sports telecasts 
unsupported by any competent evidence 
in this record. Likewise, with regard to 
the BBDO survey, expressions of 
preference as to the value of sports or 
any other category of programming 
cannot be directly quantified or 
converted into a royalty share 
allocation.

We have reviewed the trends 
reflected in the 1978 and 1979 BBDO 
studies and concluded that there is 
support for a finding that cable 
operators assign a declining value to 
distant signal carriage of movies, with a 
corresponding rise in the value of sports.

In applying the criteria to the sports 
programming covered by the claims, we 
have given consideration to the 
ephemeral nature of sports telecasts. In 
contrast to movies and syndicated series 
which may produce revenues repeatedly 
in different markets, once a sports event 
has been telecast, it is thereafter usually 
of no further monetary value.

In reaching our sports award, we have 
considered the evidence that those 
television stations which were the 
flagship stations of professional sports 
clubs were carried as a distant signal to 
a significantly greater extent than those 
stations that are not flagships. While 
various factors influence a cable 
operator’s decision to import a distant 
signal, the record provides support for a 
finding that the status of a station as a 
flagship of one or more sports teams is 
an important consideration. Evidence of 
other parties, such as the Arbitron 
Study, further establishes the value of 
sports programming and provides record 
support for our award to sports.

We have not found the Lexecon 
“multiple regression analysis” to be 
helpful in reaching our determination.

Our record adequately established 
various technical and conceptual 
limitations of that study, such as the 
treatment of the alternative dependent 
variables.

By applying the criteria to all the 
record evidence relevant to the sports 
claim, we have determined to award 
15% of the royalty fees to the sports 
claimants. As discussed elsewhere, we 
have allocated all royalties for sports 
programming to the Joint Sports 
claimants.
Public Broadcasting Service

In assessing the case of the Public 
Broadcasting Service (PBS), we have 
been guided by the record evidence 
which in our view suggests that 
approximately 93% of the royalty fees 
should be awarded to commercial 
claimants. We find that this allocation 
also conforms to the criteria.

Our record suggests that when full
time distant signals are considered, 
public television signals account for 
over 10% of the aggregate instances of 
all distant signal carriage. As with other 
claims, we have given limited weight to 
total number of program hours. 
Consequently, we have made a 
downward adjustment of PBS’ proposed 
8% award. The evidence also establishes 
that there is substantial duplication of 
PBS programming and that a significant 
percentage of such programming is 
carried at the same time by all PBS 
affiliates. These factors compel a further 
reduction of the claim.

We have been unable on the basis of 
the record to evaluate the claim on the 
basis of commercial marketplace 
factors. We have concluded that these 
commercial factors, such as the size of 
the viewing audience, cannot provide an 
appropriate measure of the value of 
public television signals to cable 
operators. We have chosen to assess the 
claim in accordance with the public 
policy considerations which govern the 
operations of public broadcasting. These 
include the production of a range of 
programs, not directed to the attainment 
of large audiences, which provide an 
alternative to much of the product of 
commercial television. The availability 
of this diverse programming in our view 
is of benefit to cable systems.

As to the nature, diversity, and 
innovative quality of this programming, 
the PBS direct case included extensive 
testimony.

By applying the criteria to the record 
evidence, we have awarded 5.25% of the 
royalty fees to PBS.
U.S. Television Broadcasters

As we have interpreted the Copyright 
Act,484 the only copyrighted programs

for which television broadcasters may 
receive royalty fees are for the distant 
carriage of station programming and for 
sports programming “when contractual 
arrangements specifically provide that 
such royalties should be distributed to 
broadcaster claimants.485

After hearing all testimony on the 
sports issue presented by the NAB, the 
Tribunal on September 30,1981, granted 
the declaratory ruling requested by the 
Joint Sports Claimants, whereby we 
affirmed our previous decision “that 
cable royalties for sports programming 
shall be awarded to the sports claimants 
except when contractual arrangements 
specifically provide that such royalties 
should be distributed to broadcaster 
claimants.” 486

In our opinion in the 1978 cable 
distribution proceeding, we stated:

The record is void of any useful evidence 
that local b roadcasters are  harm ed by cable 
carriage in d istan t m arkets of their locally 
produced program s, or th at d istan t cable 
system s benefit from their carriage of locally 
produced new s and  public affairs program. 
W e are unable on the basis of this record to 
find any significant m arketplace value for 
such program s. Finally, w e have accorded 
only secondary value to time re la ted  
considerations.487

The NAB case this year was 
presented in an effective and coherent 
manner, but our review of this record 
has not caused us to alter the basic 
conclusions we reached in the earlier 
proceeding. We have accorded time- 
related considerations only secondary 
Value, which compels us to make only a 
limited award to commercial television 
broadcasters. We share and adopt the 
analysis of the NAB case presented by 
certain other categories of claimants.488

We have in making our allocation to 
commercial television broadcasters 
considered their evidence concerning 
the percentage of commercial distant 
signals originating from cities located 
less than 150 miles from the cable 
community, or distant signals licensed 
to communities located more than 150 
miles, but within the same state as the 
cable system. In determining our award 
to this category we gave consideration 
to the benefit to cable operators, and 
subscriber interest in station news and 
public affairs programming from nearby 
stations or from more distant stations in 
the same state. Our review of the record 
evidence, however, has not persuaded 
us that this programming is of more than 
marginal value to cable operators, or a 
significant factor in the decision of the 
public to subscribe to a cable system.

In contrast to our review of the Joint 
Sports case/we have determined that 

v the application of the criteria requires a
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downward adjustment of the “hard 
numbers”, whether viewed from either 
the NAB perspective of total 
programming hours weighted by number 
of subscribers, or the time and viewing 
data of the program syndicators.

By the application of the criteria to the 
record evidence we have made an 
award to U.S. television broadcasters of 
4.5%.
Music

We have made a single award to 
music for all distant signal carriage of 
their copyrighted works for which they 
have established an entitlement under 
the Copyright Act and the evidence 
presented in this proceeding.

Music’s presentation of their case for 
royalties for carriage of music on distant 
television signals rested on an analysis 
of selective broadcast station 
expenditures as disclosed in FCC data". 
They urged that only expenditures for 
(1) music license fees, (2) rental and 
amortization of film and tape and (3) 
other program and performing rights are 
relevant to our purposes. Music failed to 
include six other program expense 
categories in the application of this 
guide to our determination. It is our 
conclusion that this exclusion inflates 
the proposed allocation to music. Our 
record indicates that as a percentage of 
all categories, Music’s share of 
broadcast program expenses which in 
1979 was 3.7% has declined since 
1978.489

For the reasons discussed elsewhere 
we have not made any award to the 
broadcaster claimants for distant 
carriage of commercial radio signals, 
and have made an award to NPR. We 
find in the record in the cases of several 
parties sufficient evidence for use to 
include in our award to music some 
compensation for the significant 
performance of copyrighted music on 
distant radio signals. The useful 
evidence on this issue is based on time, 
and even within that standard the 
record is not clear. The record admits of 
different time estimates. However, the 
total of copyrighted music is such as to 
warrant an award to music. Taking 
these factors into consideration, and 
reflecting the limited weight we have 
accorded to pure time considerations, 
we have made an allocation of 4.25% of 
the royalty fund to music.
Canadian Claimants

We have made in Phase I a single 
award covering all Canadian claimants, 
except commercial radio.

In examining the Canadian 
broadcasting claimants case, we note 
that the claims are not limited to local 
news and public affairs programs, but

encompass a broad range of movies, 
syndicated series and sports events. The 
showings as to the Tribunal’s criteria 
made by these separate claimant 
categories to some extent can be applied 
to the Canadian claim where the same 
programming is involved. We also 
observe that the definition of "network . 
station” in 17 U.S.C 111(f) applies only 
to affiliates of United States networks, 
and thus CBC network programs are 
eligible for cable royalties.

The Canadian claimants have 
acknowledged that much of the 
evidence concerning the basis of the 
Canadian claim suffers from various 
limitations.490 The claim is particularly 
deficient in failing to establish the 
number of Canadian signals that were 
carrier “beyond the local service area” 
of their primary transmitter. We also 
have declined to employ fee-generated 
formulas, as urged upon us by the 
Canadians.

Thé majority of the Canadian signals 
retransmitted by U.S. cable systems are 
from stations forming part of either the 
CTV or CBC television networks. We 
have accepted the position that network 
programming is generally more valuable 
than most local programming. We also, 
however, in assessing the marketplace 
value of the Canadian signals, note that 
in accordance with Canadian law a 
majority of the programming on 
Canadian television stations must be 
produced with the primary purpose of 
serving the Canadian national audience. 
We have also taken into account that a 
substantial number of television stations 
in Canada present programming in the 
French language, and that the record 
does not establish the benefit of such 
programs to U.S. residents.

We find that the state of the record 
with regard to radio signals is even more 
unsatisfactory than the record on U.S. 
radio signals. We have chosen to treat 
Canadian radio signals in a manner 
consistent with our disposition of the 
U.S. radio claims, making no award for 
commercial radio.

By the application of the criteria to the 
record evidence, we have made an 
award of .75% to the Canadian 
claimants.
National Public Radio

While we have concluded that our 
record justifies an award to NPR while 
making no award to commercial radio, 
we have some concerns as to the case 
presented on behalf of NPR. As stated in 
the PBS findings, “Much of the case 
presented by NPR consists of affidavits 
and hearsay information concerning 
which there has not been an adequate 
evidentiary exploration on the hearing. 
record.”491

Our different treatment of NPR and 
commercial radio finds record support in 
the proposed findings of other 
claimants.492

The evidence does indicate that NPR 
is a producer and syndicator of 
innovative, distinctive and quality radio 
programming that is transmitted by a 
number of cable systems as a distant 
signal. As with our review of the PBS 
claim, some custoiriary guides to judging 
the marketplace value of program 
product are not useful. The record 
supports a finding that the programming 
has a special appeal, which justifies an 
award.

We have made an award of .25% to 
NPR.
Commercial Radio

Our review of the evidence presented 
by any party in this proceeding has not 
persuaded us to make any award to 
commercial broadcaster claimants for 
the distant carriage of radio signals. We 
do not read the Copyright Act as 
requiring this agency to make an award 
to the copyright owners of every 
program that may be transmitted as a 
distant signal.

As summarized elsewhere, the 
Tribunal in this proceeding did receive 
some random evidence as fo radio 
carriage by cable systems, radio 
services offered by cable television, and 
radio station formats. We find none of 
this evidence supports an award based 
on even a flexible application of the 
criteria. We have been unable to discern 
any significant marketplace value or 
benefit from distant commercial radio 
carriage.

Mr. Mankiewicz, President of NPR, in 
his appearance testified as to the limited 
appeal to cable of commercial radio 
signals:493

I suppose there are some but it is difficult 
to imagine the appeal in community ‘A ’ of an 
additional top 40 station  w hose signal is 
bought from community ‘B’. Since commercial 
radio stations, w ith very few exceptions, are 
using one of five, or, perhaps, a t the most, six 
form ats which are p resent in every 
commercial m arket, our feeling is that the 
appeal of an  imported commercial station 
signal is very limited.

We concur in the assessment of the 
commercial radio evidence presented by 
PBS:494

It is a fair sum m ary of the record to say 
that radio signal carriage c a n b e  provided by 
cable system s a t nom inal costs and, w hile ' 
such carriage m ay reflect some elem ent of 
value and benefit to the subscribers, as of 
1979 a t least radio carriage w as not a 
significant consideration in either the local or 
d istan t cable m arketplace.
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Phase II
The Tribunal considered Phase II 

issues under the Program Syndicators, 
U.S. Television Broadcasters, and Music 
categories.
Program Syndicators
MPAA and Associated Program 
Suppliers

The MPAA and associated program 
suppliers (Program Suppliers) who 
entered into voluntary distribution 
agreements restricted their direct Phase 
II case as summarized elsewhere. In 
effect, Program Suppliers relied on the 
evidence presented in Phase I on behalf 
of all Syndicators.

We agree with MPAA that voluntary 
agreements promote the objectives of 
the Copyright Act and public policy 
generally. The Tribunal welcomes 
voluntary agreements, however, when a 
Phase II case is presented, the Tribunal 
has the task of deciding the issues on 
the basis of the evidence before us, and 
the private agreements reached by 
parties in voluntary settlements cannot 
substitute for the Tribunal’s judgment.

On the basis of all relevant evidence 
in this record, we have awarded 96.8% 
to the MPAA and associated program 
suppliers.

Late in the Phase II proceeding, NAB, 
Multimedia and other parties raised 
questions concerning asserted 
deficiencies in a number of the claims of 
Program Suppliers. It was asserted that 
certain claims failed to meet one or 
more of our minimal filing requirements. 
Multimedia and devotional claimants 
stated that no royalty fees could be 
awarded to these claimants, and that 
adjustments would be necessary in any 
award to the MPAA and assoicated 
program suppliers.

Program suppliers acknowledge that a 
number of their claims do not meet the 
requirements of our rule, but urge that 
we should ignore these “technical 
imperfections”. As has been observed in 
the comments submitted on this subject 
at our request, it is difficult to reconcile 
this recommendation with the consistent 
course of action of MPAA in this 
proceeding.495

The Tribunal believes that a flexible 
application of our rules and procedures 
is compatible with due process, and 
assists our examination of the complex 
issues involved in our proceedings. It 
appears that MPAA now agrees.

We are satisfied that evidence in this 
record establishes that programs of each 
of the claimants with defective claims 
were carried as distant signals. We 
decline to bar an award to these 
claimants.

Multimedia Program Productions, Inc.
The record evidence presented by 

Multimedia Program Productions, Inc., 
(Multimedia) supports a finding as to the 
marketplace value, particular benefit to 
cable operators, and quality of its 
programs. It does not support the 
requested 3% allocation.

The issue between Multimedia and 
those program syndicators associated 
with MPAA rests both on the evidence 
presented by Multimedia and on a 
difference of views of a Phase II 
proceeding and the function of this 
Tribunal in resolving a Phase II 
controversy. In the current proceeding 
the program suppliers relied on evidence 
presented in Phase I to achieve the 
maximum award for all program 
syndicators vis-a-vis other categories of 
claimants; however, in Phase II the 
Tribunal must judge disputes that pit 
program syndicators who apply the 
Tribunal criteria to themselves 
individually against those who rely upon 
the criteria as they apply to program 
syndicators in general as a category.
Our view is that in the event of a Phase 
II issue, we must evaluate the record 
evidence presented by the competing 
claimants to establish the particular 
application to each claim or group of 
claims of all the criteria.

We must look to the Phase II record to 
ascertain what showing has been made 
to establish particular entitlement to 
royalty fees.

We reject in Phase II as in Phase I the 
application of a single formula as the 
basis of our decision. Our Phase II 
allocation cannot be made solely on the 
basis of a single formula, such as the 
Nielsen viewing data, which is at most a 
“useful ‘starting point’ for the 
application of the criteria”, and which 
we have found does not reflect all the 
criteria.

Turning to the Multimedia case, we 
have reduced the marketplace value 
placed by Multimedia on the “Donahue” 
program. Our review of the record 
establishes, in the words of NAB that “it 
is clearly an important syndicated 
program to television stations” and that 
its value is enhanced because it is “a 
first-run daily show with few 
repeats.” 496 but, we also agree with 
NAB that its “value to cable systems on 
a distant signal is substantially reduced, 
however, by its wide availability on 
local television stations.” 497

Our comparative analysis of the 
Multimedia programming with that of 
MPAA and associated syndicators has 
been restricted by the state of the 
record. Multimedia is not responsible for 
the limitations under which the Tribunal 
has operated in Phase II. As was stated

by NAB, “In evaluating the entitlement 
of ‘Donahue’, for example, the Tribunal 
should know the allocation MPAA 
proposes for The Merv Griffin Show’ 
and 'The Mike Douglas Show’.” 498 

Our award to Multimedia reflects the 
record evidence presented concerning 
its programs, including the “Young 
People’s Specials”. Again, as stated by 
NAB, these programs “are fresh, 
creative syndicated product entitled to 
royalty recognition.” 499 We do not 
assert that these programs are unique. 
Programs of equal marketplace appeal 
and quality may be included under the 
claims of other program syndicators. 
However, specific evidence was not 
presented.

Dining the rebuttal portion of the 
Program Suppliers Phase II case, counsel 
for Multimedia interposed an objection 
when Program Suppliers counsel asked 
their witness, Mr. Cooper, to state the 
percentage award that would go to 
Multimedia by the application of the 
Nielsen viewing formula.500 The 
Tribunal sustained this objection.501

Multimedia asserted that the figures 
were the basis for private negotiation 
between MPAA and themselves, and the 
Tribunal upheld their claim of 
confidentially.

Prior to the Tribunal’s ruling, the 
following colloquy occurred:
Commissioner Brennan: Mr. Lutzker, would 

you seriously consider withdrawing 
pending objection if Mr. Cooper’s coalition 
made available all the Nielsen numbers for 
the claimants in the program syndicator 
category?..  ,502

Mr. Lutzker (counsel for Multimedia):. . .  If 
that infomation were available and in the 
record for all parties, I wouldn’t have any 
objection.. .  ,soe

Mr. Cooper: It is my concern, Commissioner 
Brennan, according to the statute, the 
statute encourages voluntary agreements, 
that in the event we were to disclose the 
information to the individual claimants, 
that we would not be able to enter into 
voluntary agreements.. .  .804 

Mr. Lutzker: I think that as I have stated in 
response to Commissioner Brennan’s 
question, if the full data is revealed, I 
would certainly withdraw my objection 
with respect to Multimedia. If less than the 
full data is revealed, my concern remains 
that the Tribunal was receiving piecemeal 
information.605

Program Suppliers on January 15,1982, 
filed a Motion to Dismiss Certain Claims 
Filed by Multimedia For Lack of 
Ownership. The Motion enumerated 
eight programs owned in 1979 and 1980 
by Show Biz, Inc., but not by 
Multimedia. Although Multimedia filed a 
valid claim, no claim was filed by Show 
Biz. Program Suppliers sought dismissal 
of Multimedia’s claim for the Show Biz
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programs, arguing that Multimedia is not 
the owner of such programs for purposes 
of the 1979 distribution.

Multimedia in Opposition to the 
Motion To Dismiss argued that as 
Multimedia had filed a valid claim it 
may assert a claim regarding 1979 for 
which Show Biz would have been 
barred. Multimedia cited our rule in 37 
CFR 302.7 which provides that for filing 
purposes the entity submitting a claim is 
required to identify itself, not its 
programs.

Our claim rules do not provide 
support for Multimedia’s theory. 17 USC 
111(d)(5)(A) requires that a claim be 
filed in the month of July by “every 
person claiming to be entitled to 
compulsory license fees for secondary 
transmissions." Show Biz did not file a 
claim. Multimedia could not acquire by 
purchase a right to the 1979 cable 
royalties for cable carriage of Show Biz 
programs, as Show Biz had no cable 
royalty rights to transfer.

On the basis of all the record evidence 
relating to the Multimedia claim we 
made an award of 1.6%.
National Association o f Broadcasters

The NAB case suffered deficiencies 
shared by other Phase II cases. The 
Tribunal considers that the data NAB 
presented with respect to the secondary 
carriage of station syndication was 
insufficient.

NAB has advanced several theories, 
which if supported by more than a 
minimal evidentiary showing, may 
justify our further consideration. It is 

' argued that certain station-syndicated 
programming is more valuable to cable 
operators than reruns of series and 
movies because of the asserted greater 
“intrinsic value, timeliness and 
freshness” of station-syndicated 
programs.506 They also argue that 
station-syndicated programs are more 
valuable to cable operators than some 
typical syndicated shows because 
station-produced programs are not as 
widely syndicated. The Tribunal in this 
proceeding has concluded that extensive 
syndication in broadcasting markets 
reduces the value of a program to cable 
systems on a distant basis.

On the basis of all the record evidence 
relating to station syndicators we have 
awarded NAB .8%.
Spanish International Network (SIN)

The Spanish International Network 
(SIN) case has been seriously weakened 
by significant evidentiary deficiencies. 
To some extent this may be attributed to 
the lack of previous participation in the 
Tribunal’s cable royalty proceedings. It 
has been established that SIN does not 
own approximately 40% of the programs

carried on SIN stations.507 We have 
assessed this claim on the basis of the 
entire record.

SIN has advanced various arguments 
as to why the use of a fee generated 
formula is the appropriate basis for a 
cable royalty allocation to them, 
regardless of what may be the 
Tribunal’s judgment concerning the use 
of such a formula generally. MPAA has 
argued that “in view of the fact that SIN 
programming is broadcast by specialty 
stations, use of the fee generated 
approach is particularly inappropriate in 
evaluating the proper share to be 
allocated for cable’s carriage of such 
programs." 806

We need not reach this issue in the 
current proceeding. The record 
establishes that the formula presented 
by SIN contains such incomplete and 
unreliable data that it could not be 
utilized for distribution purposes, 
regardless of what conclusion we might 
reach as to its rationale.

We are satisfied that the entire record 
supports an award to SIN. We conclude 
that SIN’s Spanish language 
programming is of particular 
marketplace value and benefit to cable 
operators in attracting Spanish-speaking * 
subscribers.

We make an award of .7% to SIN. 
Mutual o f Omaha

After excluding from any 
consideration the evidence related to a 
time-weighted, fee generated computer 
print-out,609 the Mutual case consisted of 
evidence as to the number of stations 
that broadcast over the air “Wild 
Kingdom” and the quality of its 
programming.

We find that the value of “Wild 
Kingdom” on a distant signal is 
materially diminished by its extensive 
coverage on television stations, located 
in almost every television market.610 We 
also find that die program is an 
advertising vehicle and that Mutual 
receives some benefit from distant 
carriage.511

Mutual’s quality claim rests on the 
instructional nature of “Wild Kingdom" 
and the awards it has received. It views 
its program favorably as compared to 
quiz shows or certain syndicated 
programs.512 MPAA argues that the 
Tribunal “should give no weight to this 
argument” and that we should not throw 
“subject matter into the quality 
equation.” 513 We believe that the task of 
the Tribunal in the event of a Phase II 
controversy is to determine the 
proportionate value of particular 
programs based on the same criteria we 
applied in assessing the value of the 
category grouping of the same programs 
in Phase I.514

On the basis of the entire record 
evidence relating to Mutual of Omaha, 
we award this claim .1%.
Devotional Claimants

Although CBN, PTL, and Old Time 
Gospel Hour (OTGH) are individual 
claimants and presented separate cases, 
similar issues are posed by these claims. 
We therefore discuss them jointly.

We have not found the cases of these 
claimants to be persuasive. We regard 
as a fundamental distinction the 
practice of these syndicator claimants to 
buy time on television stations to 
broadcast their programs, while other 
syndicated programs are purchased by 
the stations. Although, as discussed 
elsewhere, we have not found the 
evidence on the harm criteria to provide 
much assistance in allocating royalty 
shares, cable carriage may well benefit 
these claimants because the expanded 
carriage provides greater exposure and 
the potential of increased contributions 
from viewers. The record establishes 
that these claimants rely upon direct 
contribution for the support of the 
programs and other activities.

PTL and CBN sought to justify in part 
their claim by a showing of purported 
harm to their statellite network by 
distant signal carriage of their programs. 
It is claimed that the distant signal 
importation of television broadcast 
containing their programs has made it 
more difficult to place their network and 
its prime time programming on cable 
systems. Whatever the situation may be, 
we hold that any harm suffered by a 
satellite network, whether or not the 
harm can be linked to distant signal 
importation, is not a harm for which the 
Tribunal can provide compensation 
under the provisions of Section 111 of 
the Copyright Act. We find nothing in 
our disposition of the sports claim to 
provide an analogy to the argument 
advanced here.

We also have not found convincing 
the theory advanced by OTGH that we 
should distribute royalty fees to 
compensate it for alleged harm resulting 
from fractionalization of its audience 
because of distant signal importation of 
other programs.

On the basis erf the evidence before us 
we have not discovered a marketplace 
value for the programs of these 
claimants. CBN and PTL also sought to 
justify their claim by the use of time 
based formulas. As we said in the 1978 
proceeding:

W e conclude that an allocation of royalties 
m ainly based  on the am ount of time occupied 
by particular categories of programming 
would ignore m arket consideration and 
produce a d istorted value of programming.515,
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W e reaffirm our finding that time 
based formulas do not provide useful 
guidance for our distribution functions. 
In our view, the evidence in this record 
concerning the time formulas of CBN 
and PTL provide further support for our 
holding.

W e make no aw ard  to CBN, PTL and 
OTGH.
U.S. Television Broadcasters

G reat Trails Broadcasting 
Corporation, licensee of WHAG-TV, 
Hagerstown, M aryland, subm itted a 
written case requesting an allocation to 
it from the Phase I aw ard  to U.S. 
commercial television. G reat Trails did 
not submit any evidence during Phase'll. 
NAB m aintains that “G reat Trails w as 
not the copyright ow ner of any distant 
signal programming in 1979”.516

On the basis of the record evidence 
we make no aw ard  to G reat Trails 
Broadcasting Corporation.

Music
Soprano Com pany* The Tribunal 

received testim ony and other evidence 
in support of the claim of Soprano 
Company. The evidence clearly 
established that the claim w as based on 
a dispute concerning a possible 
infringement of copyright and other 
issues beyond the jurisdiction of the 
Tribunal. W e make no aw ard to 
Soprano Company.

Italian Book Corporation. The Italian 
Book Corporation claims 1% of the 
royalty fees aw arded to the performing 
rights societies.517 It is asserted  that 
musical compositions in the Italian 
Book’s catalog “have also been 
performed on television in motion 
pictures and otherw ise”. No evidence 
was presented. W e make no aw ard to 
the Italian Book Corporation.

Unclaimed Funds
In the Tribunal’s opinion in the 1978 

royalty distribution proceeding we 
resolved that “the record provides no 
objective basis for redistribution of 
royalty fees among categories of 
claim ants to reflect unclaim ed royalties 
in particular categories.518

In this proceeding, the unclaim ed 
funds issue arose in Phase II. Not 
including possible defective claims, 
Multimedia found an  unclaim ed pool 
amounting to 9.425%.519 Program 
Suppliers found an  unclaim ed fund of 
“approxim ately 5%”.520 Because of their 
conclusions concerning the evidence of 
Program Suppliers, the devotional 
claim ants in their proposed findings 
allocated up to 83.25% of the royalty 
funds to the unclaim ed category.521

W e have not employed any single 
formula in our Phase II allocation and

have not found it necessary to create an 
unclaimed fund. We have made these 
allocations based on the entire record. 
No claimant or group of claimants has 
received a “windfall share”.

Distriubution of Cable Royalty Fees

[Financial statement of royalty fees for compulsory »censes 
for transmissions for cable systems for 19791

$15,795,263.78
1,785,063.13
3,510,798.05

21.091,144.96

Less:
Operating costs of the Copyright

273,216.00
113,785.84
451,000.00Approximate CRT administrative costs..

432,003.84

Approximate amount for distribution on
20,659,141.12

A lloca tions
The Tribunal has adopted the 

following allocation to categories of 
claim ants in Phase I of the specified 
percentage of the royalty fees available 
for distribution:

t .  Motion Picture Association of Am erica Percent
and other program syndicators....................... 70.00

2. Joint Sports Claimants and N C A A ----------------- —i 15.00
3. Public Broadcasting Service (for aM p urposes!—. 5.25
4. U .S . Television Broadcasters— --------  4.50
5. M usic Performing Rights So cieties____________— ...... 4.25
6. Canadian Television Broadcasters____ ... .............» ... 0.75
7. National Public R a d io....................    0.25

The allocations adopted by the 
Tribunal under Phase II for the 
individual claim ants is as follows:

Program Syndicators: Percent
Motion Picture Association of America......... — .. 96.8
Multimedia Program Productions, Inc....... .........— 1.6
National Association of Broadcasters.... ............ 0.8
Spanish International Network---------................... 0.7
Mutual of Omaha-------------   .... 0.1
Christian Broadcasting Network............. ................ 0.0
PTL Television Network........... ..............»._______ 0.0
Old Time Gospel Hour............. ..............................  0.0

Music:
Soprano Co....... ...............................      0.0
Italian Book Company..... ....................................... 0.0

The Tribunal for lack of any 
justification has not aw arded cable fees 
to claim ants who:

1. W ere not associated with a Phase II 
voluntary agreement, or

2. Gould not reasonably oh the basis 
of this record be treated  according to the 
terms of voluntary agreements, or

3. Which did not submit adequate 
entitlement justification.
(17 U.S.C. 111(d) and  803(b))
March 2,1982.
Frances Garcia,
Chairman.
|FR Doc. 82-6102 Filed 3-5-82: 8:45 amj 
BILLING CODE 1410-01-M
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DEPARTMENT OF EDUCATION

Office for Civil Rights

Final Annual Operating Plan for Fiscal 
Yedr1982
a g e n c y : Education Department. 
a c t io n : Notice of Final Annual 
Operating Plan for Fiscal Year 1982.

s u m m a r y : The Office for Civil Rights 
(OCR) issues its Annual Operating Plan

(AOP) for Fiscal Year 1982. The AOP 
describes the activities that OCR plans 
to conduct in FY1982 with respect to 
compliance and enforcement, technical 
assistance, and program management
FOR FURTHER INFORMATION CONTACT: 
Kristine M. Marcy, Director, Planning 
and Compliance Operations Service* 
Office for Civil Rights, Department of 
Education, (RM. 5074, Switzer Bldg.), 400 
Maryland Avenue, SW., Washington 
D.C. 20202. Telephone: (202) 245-0301.
SUPPLEMENTARY INFORMATION: The 
Office for Civil Rights (OCR) issued its 
proposed Annual Operating Plan (AOP) 
for FY 1982 for public comment in the 
Federal Register on September 30,1981, 
(46 FR 47810-47813). The comments 
received on the proposed AOP are 
summarized below. Each is followed by 
the response of the Assistant Secretary 
for Civil Rights.

Comment. By projecting a given level 
of complaint receipts, the AOP becomes 
self-fulfilling; i.e., it guides the level of 
activity to be undertaken by creating or 
producing a certain number of 
complaints.

Response. In projecting complaint 
receipts based on historical trends, OCR 
attempts to identify, both for its own 
internal planning purposes and for the 
interested public, how much of its 
resources may be consumed by 

^complaint investigation activities and 
how much will remain to be allocated to 
other activities. Because OCR has some 
discretion as to the levels of other 
activities it will pursue, the Assistant 
Secretary believes it is first necessary to 
project OCR’s complaint workload in 
order to adequately plan these other 
activities. The projection is not intended 
for other purposes, and OCR regrets any 
implication that the projection might in 
itself create a complaint workload or 
guide the level of complaint 
investigation activities.

Comment. OCR should indicate the 
accuracy of its previous estimates in 
predicting the actual number of 
complaints received during a fiscal year 
(FY).

Response. The AOP for FY 1981 
projected 4090 complaint receipts.
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Actual receipts totaled 2876, The AOP 
for FY 1982 takes into consideration 
recent trends in projecting complaint 
receipts.

Comment. The AOP should identify 
plans for expediting complaint 
processing in order to free staff 
resources to pursue other, more 
effective, compliance activities.

Response. The Assistant Secretary is 
hopeful that OCR’s implementation in 
each of its regional offices of a process 
called Early Complaint Resolution (ECR) 
will facilitate the resolution of 
complaints. ECR was begun during the 
first quarter of FY 1982, and full 
implementation is expected during the 
second quarter.

ECR is intended for use in those cases 
in which a good chance of success is 
expected. It is designed to enable 
parties to a complaint to resolve the 
issues between themselves promptly 
and voluntarily without an OCR 
investigation.

In addition to implementing the ECR 
process, OCR intends to continually 
review, modify and evaluate its 
operations in order to identify and 
correct impediments to efficient case 
processing.

Comment. Given OCR’s declining 
resources, which have resulted in 
reductions in OCR’s compliance review 
program, OCR should seek additional 
resources for FY 1982.

Response. The funds provided for FY 
1982 will enable OCR to allocate 53 
investigative staff years to post-funding 
compliance reviews. This level of effort 
will permit OCR to conduct compliance 
reviews on a wide range of important 
issues, the selection of which was based 
on survey results and previous 
compliance reviews and complaint 
investigations.

Comment. The AOP should specify 
the number of compliance reviews that 
OCR expects to initiate in FY 1982 for 
each type of issue.

Response. The amount of investigator 
time needed to complete a compliance 
review depends upon a number of 
variables including the issue, the size of 
the institution being investigated, and 
the data that are required. Thus, the 
Assistant Secretary finds it impossible 
to project an accurate number of 
compliance reviews that can be 
undertaken with the investigator time 
available.

Comment. The AOP should specify 
how many investigator years will be 
dedicated to each statutory 
jurisdiction—that is, Title VI, Section 
504 and Title IX—within each 
compliance review issue.

Resonse. OCR dedicates to each 
statutory jurisdiction approximately

one-third of the investigator years 
available for each issue. The exceptions 
are clearly indicated in the AOP when 
the issue description specifies only a 
single jurisdiction.

Comment. OCR reviews of graduate 
and professional school admissions 
policies should be coupled with reviews 
of financial aid policies.

Response. The Secretary wishes to 
point out that this year OCR has 
introduced separate reviews of student 
services, which include investigations of 
financial aid policies and practices.

Comment. OCR should target 
compliance reviews so that an 
appropriate number of multi- 
jurisdictional review sites are selected 
solely or primarily on the basis of 
suspected problems under each of 
OCR’s statutory jurisdictions, and 
secondarily investigated under the other 
jurisdictions. Title IX was specifically 
mentioned with respect to this comment.

Response. It is the policy of the 
Department to focus OCR compliance 
reviews on institutions that appear to 
have the most severe compliance 
problems. Moreover, since severe 
problems exist under all statutes in 
OCR’s jurisdiction, there has not been a 
need to consider targeting for any 
specific jurisdiction.

There appears to be no need at this 
time for OCR to single out concerns 
related to compliance with Title IX; for 
example, a sample of sites nominated 
for FY 1982 compliance reviews 
revealed that 62 of 84, or approximately 
74 percent, included potential 
compliance problems under Title IX.

Comment. The AOP should clarify 
why only one investigator year is 
assigned to reviews of intercollegiate 
athletics when so many investigations of 
this issue are taking place and were not 
completed by the end of FY 1981.

Response. Only five compliance 
reviews related to intercollegiate 
athletics remain to be completed in FY 
1982. The Assistant Secretary does not 
anticipate any difficulty completing 
them with the resources available. The 
other intercollegiate athletics 
investigations being conducted are 
complaint investigations and are 
covered by the staff allocations under 
that activity.

Comment. Since complaints related to 
Title IX are filed less frequently than 
complaints related to other statutes 
under the jurisdiction of OCR, the office 
should assign more time to compliance 
reviews involving sex discrimination 
issues.

Response. The Assistant Secretary 
regrets that OCR is unable to 
accommodate this request. As similarly 
indicated in the AOP for FY 1981, the
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amount of investigative time (53 
investigator years to complete carryover 
reviews and initiate new ones) limits 
any significant increase in time for 
reviews of compliance with Title IX.
Any substantial increase in compliance 
review time for Title IX would leave 
virtually no time available for reviews 
related to Section 504 and Title VI.

Comment. In planning its compliance 
review program, OCR should ensure that 
its reviews are successful in identifying 
discrminatory practices and securing 
corrective actions.

Response. The Assistant Secretary 
believes that OCR’s compliance reviews 
have generally been effective in 
identifying and correcting violations of 
civil rights laws. In fiscal years 1980 and 
1981, the percentages of compliance 
review closures resulting in corrective 
actions were 77 and 74, respectively. In 
contrast, during FY 1981 only 55 percent 
of the investigated complaint closures 
(not including those complaints closed 
for administrative reasons) resulted in 
change.

Comment. Age discrimination should 
be included within the scope of 
compliance reviewjs involving graduate 
and professional school admissions, 
vocational rehabilitation services, and 
other issues in which age discrimination 
appears to be a serious problem.

Response. The Assistant Secretary 
has delayed the inclusion of age 
discrimination issues in OCR’s 
compliance review program pending 
publication of final Department of 
Education regulations enforcing the Age 
Discrimination Act of 1975. OCR is 
currently reviewing proposed 
regulations for the Department. The 
Secretary tentatively plans to publish 
these proposed regulations in the 
Federal Register in March 1982.

Comment. The AOP should specify 
separate allocations of investigative 
staff resources to each type of ‘‘other 
monitoring” activity (i.e., reviews of 
methods of administration of vocational 
education and monitoring of remedial 
action plans resulting from complaint 
investigations and compliance reviews).. 
Also, the number of plans to be 
monitored should be identified.

Response. FY 1982 is the first year of 
OCR’s involvement in monitoring the 
oversight activities of 56 States and 
Territories concerning the civil rights 
compliance of their subrecipients of 
Federal assistance for vocational 
education. The Assistant Secretary 
believes it is difficult to project a 
specific allocation of staff resources 
because of the lack of experience on 
which to base that projection. Thus, the 
Assistant Secretary made a single
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projection of five staff years to cover 
these monitoring activities, as well as 
the monitoring activities involving 
remedial action plans. At the same time, 
however, the Assistant Secretary 
believes that this AOP represents an 
improvement over the AOP for FY1981, 
which set aside no specific allocation of 
staff resources for “other monitoring” 
activities.

With respect to the suggestion that the 
APO estimate the number of remedial 
action plans to be monitored, the 
Assistant Secretary is unable to 
accommodate this request. Essentially, 
these activities are conducted on an 
irregular basis and are prompted when 
OCR has an indication that there is a 
need for renewed OCR involvement.

Comment. The AOP should include 
major plans for the development and 
review of policies, identifying new 
policies OCR plans to issue and existing 
policies targeted for review.

Response. Because the timing of major 
policy statements can be affected by 
many factors, the Secretary is reluctant 
to set dates for the issuance of those 
types of statements. Currently, for 
example, the Secretary—in response to 
Presidential initiatives—has given 
priority to the Department’s regulation 
review process. This affects the time 
available to OCR for policy 
development activities and makes 
difficult the exact scheduling of those 
activities.

With respect to identifying plans for 
regulations review, the Secretary issues 
semi-annually (as required by the 
Regulatory Flexibility Act and Executive 
Order 12291) an agenda of proposed 
regulations the Department has issued 
or expects to issue and of current 
regulations under review. The most 
recent agenda was published on 
November 3,1981.

Comment The AOP should specify all 
the major technical assistance activities 
OCR plans to conduct in FY 1982.

Response. The Assistant Secretary 
accepts this recommendation. This AOP 
includes an expanded description of 
OCR’s FY 1982 technical assistance 
activities and projections of staff 
resources to be devoted to these 
activities.

The annual operating plan of the 
Office for Civil Rights for fiscal year 
1982 is as follows:
I. Introduction

The basic purpose of the Office for 
Civil Rights (OCR) is to ensure that no 
person is unlawfully discriminated 
against by recipients of Federal 
education funds in the delivery of 
services or the provision of benefits on 
the basis of race, national origin,

handicap, sex or age. The jurisdictional 
authorities under which OCR operates 
include Title VI of the Civil Rights Act of 
1964, Title IX of the Education 
Amendments of 1972, Section 504 of the 
Rehabilitation Act of 1973, and the Age 
Discrimination Act of 1975.

Covered under these authorities are 50 
State education agencies, 16,000 local 
education agencies, 3200 institutions of 
higher education, 50 State rehabilitation 
agencies and their subrecipients, as well 
as other institutions such as libraries 
and museums which receive financial 
assistance from the Department of 
Education (ED). The job of protecting 
the civil rights of 12 million minority 
group members, 4 million handicapped 
persons and 26 million women who 
attend public schools or postsecondary 
institutions as well as the one million 
handicapped persons in vocational 
rehabilitation programs rests almost 
exclusively with OCR, as does the 
responsibility of guaranteeing these 
rights for future students.

OCR’s strategy to ensure compliance 
with Federal civil rights statutes 
involves two basic types of activities: 
compliance activities and technical 
assistance activities. Nearly all of OCR’s 
compliance activities (complaint 
investigations, compliance reviews, Lau 
plan monitoring, and monitoring State 
higher education system desegregation) 
are required by various statutes, 
regulations and court orders. OCR has 
some discretion, however, as to where it 
will conduct its compliance review 
activities and what issues those reviews 
will cover. OCR concentrates these 
investigative activities on those 
recipients which are believed to be in 
serious noncompliance with major civil 
rights requirements, primarily identified 
by OCR civil rights compliance survey 
data.

Through the transfer of information, 
material and skills, OCR encourages 
recipients to voluntarily comply with, 
and beneficiaries to understand their 
rights under, Federal civil rights statutes. 
OCR staff, including headquarters staff 
and the Regional Technical Assistance 
Staff, ED program office staff and 
contracted personnel are the major 
vehicles used by OCR to deliver 
technical assistance.

Compliance activities and technical 
assistance activities are often combined 
in a case-specific context. The 
application of technical assistance can 
be a positive factor any time after the 
initiation of a complaint investigation or 
compliance review. At some point 
during the investigative process or 
following its conclusion, technical 
assistance can be provided in response 
to a request from a recipient or as a

result of an inquiry by investigative staff 
as to whether a recipient would be 
interested in such assistance. As a 
result, resolution of a compliance issue 
may be achieved which is satisfactory 
to the complainant and recipient. 
Through the application of both 
compliance and technical assistance 
activities, OCR can often obtain 
voluntary compliance on the part of ED 
recipients while avoiding 
confrontational situations.

The following narrative and tables 
describe the activities that OCR plans 
for FY 1982.
II. Regional Investigatory Activities

A total of 371 investigative staff years 
will be assigned to compliance and 
enforcement work in FY 1982 as follows:

Investigator time

Staff
years

Percent
age

Complaint investigations....................... 285 77
Compliance reviews.............................. 53 14
Lau monitoring........... ............................ 10 3
Adams monitoring................. ................ 18 5
Other monitoring..................................... 5 1

Total.............................................. 371 100

A. Complaint Investigations
Table One, below, shows projected 

complaint receipts, closures, and 
opening and ending inventories by 
jurisdiction. In order to determine the 
level of investigative staff resources 
required to process these complaints, 
the following projections were made.

—OCR had a pending caseload of 
1533 complaints as of October 1,1981.

—During FY 1982, OCR will receive 
3592 complaints.

—During FY 1982, OCR will close 3592 
complaints.

—OCR will have a pending caseload 
of 1533 complaints as of October 1,1982.

Based on these projections, 285 
investigator years will be allocated to 
complaints.

This plan anticipates fewer pending 
complaints as of October 1982 than did 
the proposed plan. This revised 
expectation results from a lower number 
of pending complaints as of October 
1981 than was expected. The number of 
complaint receipts projected for FY 1982 
has remained unchanged. OCR will still 
attempt to close as many complaints as 
are received during FY 1982 so that the 
pending complaint workload does not 
rise. Further, it should be noted that 
some complaint investigations, because 
of the nature of the complaints, are 
expanded in scope so that in reality they 
are similar to, and as inclusive as 
compliance reviews.
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B. Compliance Reviews
A total of 53 investigator years will be 

available to conduct compliance 
reviews in FY1982. This activity will 
include completing reviews started in 
previous years and initiating new 
reviews. The issues to be covered in the 
reviews conducted during FY 1982 are 
presented in Table Two, below. These 
issues were identified on the basis of 
survey results, findings from previous 
complaint investigations and 
compliance reviews, and related 
research findings. Table Two also 
indicates the number of investigator 
years to be assigned to each issue and 
an approximate number of new reviews 
to be initiated during FY 1982. Shortly 
after the beginning of each quarter of FY 
1982, OCR will make available to the 
public, upon request, information on the 
specific types of compliance reviews it 
will initiate during that quarter.
C. Monitoring Activities

During FY 1982, OCR will review 
recipients to determine whether they are 
complying with the terms of compliance 
agreements. These activities will include 
Adams higher education desegregation 
and Lau plan monitoring.

1. Adams Higher Education 
Desegregation Plan Monitoring—OCR is 
currently monitoring higher education 
desegregation plans of six States. In FY 
1982,18 investigator years will be 
allocated to monitoring the 
desegregation activities of 15 States.

2. Lau Plan Monitoring—OCR is 
required to monitor the implementation 
of Lau plans by recipients. In FY 1982,10 
investigator years will be allocated to 
monitoring approximately 50 such plans.

3. Other Monitoring—OCR will pursue 
other monitoring activities in FY 1982 
which include reviewing the oversight 
activities of 56 States and Territories 
concerning the civil rights compliance of 
their vocational education subrecipients. 
OCR will also monitor remedial action 
plans resulting from its own 
investigations and reviews conducted in 
previous years. It is projected that these 
activities will consume five investigator 
years.
O. Summary

Table Three summarizes the 
allocation of investigator years by 
recipient group. Table Four summarizes 
the allocation by jurisdiction.

III. Technical Assistance Activities
Over 20,000 education institutions 

which receive Federal funds must 
comply with a number of complex civil 
rights requirements. Because of the 
numbers involved, OCR is unable to 
investigate the policies or practices of 
each recipient In order to encourage 
these institutions to voluntarily comply 
with the law, OCR, either through 
headquarters or regional staff, provides 
technical assistance to. recipients and 
works with ED program staff to help 
recipients understand their civil rights 
obligations. The major focus of the 
regional technical assistance program is 
to Combine outreach, targeting and 
networking strategies to maximize the 
impact of the technical assistance 
program and increase the information 
available to recipients. The majority of 
activities involve training and on-site 
consultations designed to develop 
recipient problem solving skills and 
resolving issues that hinder compliance. 
These assistance activities serve as an 
integral part of OCR’s compliance 
activities by extending the range of 
OCR’s impact beyond those recipients 
who are directly covered by an OCR 
investigation and by enabling OCR to 
accomplish its mission more efficiently 
and effectively. By combing a forceful 
compliance review program with an 
effective assistance program, OCR will 
be able to make substantial progress 
toward achieving broad compliance 
with civil rights statutes.

During FY 1982, OCR will plan and 
coordinate efforts to implement 
expanded technical assistance activities 
to all education recipients and 
beneficiaries. Our intent is to: (1)
Increase the States’ capacity to address * 
civil rights compliance concerns; (2) 
provide accurate compliance related 
information; (3) utilize innovative 
techniques, planning and training; and
(4) foster voluntary compliance on civil 
rights matters among education 
recipients. OCR believes that this 
Strategy will greatly increase the impact 
of its technical assistance program. OCR 
also expects to work very closely with 
State officials or their delegated 
agencies to increase the States’ ability 
to participate in compliance 
negotiations. OCR will also solicit the 
support of ED program offices, 
professional organizations, educational

associations, civil rights groups and 
consumer agencies in this effort

A total of 42 OCR professional staff 
years will be allotted to these activities 
during FY 1982 including both 
headquarters staff and Regional 
Technical Assistance Staff. In addition, 
another 79 staff years (professional and 
support) will be available during FY 
1982 as a result of contracts totalling 
approximately $4.8 million which were 
awarded during FY 1981. These contract 
expenditures were divided among three 
of OCR’s jurisdictional authorities, with 
Section 504 receiving 67 percent, Title VI 
receiving 21 percent and Title IX 
receiving 12 percent.
IV. Program Management Activities

In order to effectively carry out its 
compliance, enforcement and technical 
assistance activities, OCR conducts a 
comprehensive legal, management and 
evaluation program that includes:

—Formulating regulations, policies 
and investigation manuals;

—Providing technical guidance on 
cases and reviews referred from 
regional offices;

—Conducting hearings before 
Administrative Law Judges on the 
compliance of Federal fund recipients 
with civil rights requirements;

—Monitoring State higher education 
desegregation and Lau plans;

—Meeting with school district 
representatives, college and university 
officials, complainants and civil rights 
groups to discuss OCR activities;

—Conducting OCR national surveys 
and data collection projects to obtain 
information on recipients and 
beneficiary populations;

—Operating a data base management 
system to assure that complaint 
processing time frames are met;

—Providing basic training to new 
investigators as well as training mi 
policy initiatives for experienced 
investigators and legal staff;

—Conducting systematic on-site 
reviews of technical assistance 
contractors’ activities;

—Directing and monitoring the 
implementation of Regional Technical 
Assistance workplans; and

—Developing Requests for Proposals, 
and participating in the selection of 
contractors, for technical assistance 
activities selected for implementation by 
contract.
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T a b l e  1 .— F is c a l  Y e a r  1 9 8 2  A n n u a l  O p e r a t in g  P u n  »
[Projected FY 1982 Complaint Workload]

Title VI» Title IX Section 504 Age Total

252/64 443 765 9 1,533
791/179 503 2083 36 3,592
826/179 611 1940 36 3,592

pending 10/1 /82 .....................................................................................................................«................................................ 217/64 335 908 9 1,533

1 Race/national organization.
Note.—Project FY 1982 complaint receipts were distributed according to the proportions each jurisdiction represented in the complaints received from 1 0 /1 /80  to 9 /30 /81 . Similarly, the 

projected FY 1982 closures were distributed according to the proportions each jurisdiction represented in the closures between 10 /1 /80  and 9 /30 /81 .

T a b l e  2 .— F is c a l  Y e a r  1 9 8 2  A n n u a l  O p e r a t in g  P u n

[Compliance reviews scheduled]

Issue Description of violation

Elementary and Secondary Education 
Within School Discrimination: Classroom Assignments, 

Tracking and Ability Grouping, Special and Physical Edu
cation and Secondary School Athletics.

Vocational Education: Access, Admissions and Job Place
ment

Special Purpose Schools: Program Availability and Least 
Restrictive Environment

Unserved Special Education_____ ___.................................
School Segregation______ ___________ ..........________ .........
Identification of and Services to Umited-English-Proficient 

(LEP) Children.
School Discipline: Expulsions and Suspensions......... „...... .. .. .

Postsecondary Education
Program Accessibility for the Handicapped ................_. . . . .
Graduate and Professional Schools: Admissions...... ................
Intercollegiate Athletics: Overall Progam Equality___ _______
Vocational Education: Access, Admissions and Job Place

ment.
Student Services...... ...... .. ................ ............................................

Vocational Rehabilitation Services...... .............. ........

Discriminatory assignment of students on the basis of race, national origin, sex and/or handicap to courses 
(including industrial arts and home economics), classrooms, special programs, ability groups, and physical 
education programs. (Special programs would include those for the educable mentally retarded as well as those 
for the gifted or talented, e.g., advanced mathematics or science.) This issue would also cover biased counseling 
and appraisals of students as well as unequal opportunties involving athletics.

Discrimination on the basis of race, national origin, sex and/or handicap in vocational education programs and 
courses.

Discrimination in admissions, accessibility, treatment or employment in State administered special purpose schools 
on the basis of race, national origin, sex and/or handicap.

Discrimination in the provision of a free and appropriate education on the basis of handicap — .................— ...........
Discriminatory assignment of students to schools on the basis of race or national origin— .........— .— ...........--------
Discrimination against non-English-speaking (NES) or Kmited-English-proficient (LEP) children............ ..........»................

Discriminatory disciplinary treatment of students on the basis of race, national origin, sex and/or handicap......... ........

Lack of program accessibility and accommodations tor handicapped students in postsecondary school programs...;..
Discrimination on the basis of sex, race and/or national origin in admissions to graduate and professional schools...
Lack of comparable intercollegiate athletic facilities and programs for women based on their interests and abilities...
Discrimination on the basis of race, national origin, sex and/or handicap in vocational education programs and 

courses.
Discrimination on the basis of race, national origin, sex and/or handicap in the provision of services such as 

financial aid, housing, counseling and tutorial services, health services and insurance benefits, and/or student 
employment and placement services.

Discrimination in the provision of services and benefits to individuals on the basis of handicap, race and/or 
national origin.

Investigator
years

planned

13

4

4

3 
2
4

2

3
5 
1
4

4

4

T a b l e  8 . — F is c a l  Y e a r  1 9 8 2  A n n u a l  O p e r a t in g  P l a n

[Investigator Years Allocated to Each Type of Recipient]

Type of reciepient Complaints Compliance
reviews

Monitoring
Total Percent

Adams Lau Other

200 32 0 10 3 245 66
Postsecondary Education Institutions__________________ ____ ........................................... 85 21 18 0 2 126 34

285 53 18 10 5 371 100

T a b l e  4 .— F is c a l  Y e a r  1 9 8 2  A n n u a l  O p e r a t in g  P l a n

[Investigator Years Allocated to Each Jurisdiction]

Jurisdiction Complaints Compliance
reviews

Monitoring

Adams Lau Other Total Percent

Title VI:
Race............................................................................................................................................. 66 8 18 0 1 93 25
Nat’l Origin....................................... ........................................................................................... 14 11 0 10 1 36 10

Title IX................................................................................................................................................... 48 15 0 0 2 65 17
Section 504.............................................................................................................. ........................... 154 19 0 0 1 174 47
Age................................................................................................................ ....................................... 3 0 0 0 0 3 1

Total.... ................................................................................ ..................................................... 285 53 18 10 5 371 100

Dated: February 21,1982. 
T. H. Bell,
Secretary o f Education.
|FR Doc. 82-6214 Filed 3-5-82; 8:45 am] 
BILUNG CODE 4000-01-M
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DEPARTMENT OF ENERGY

Economic Regulatory Administration

American Petrofina, Inc.; Proposed 
Consent Order
AGENCY: Economic Regulatory 
Administration, DOE. 
a c t io n : Notice of proposed consent 
order and opportunity for public 
comment.

s u m m a r y : The Office of the Special 
Counsel (OSC) hereby gives the notice 
required by 10 CFR 205.199} that it has 
entered into a Consent Order with 
American Petrofina, Inc. (“FINA”). The 
Consent Order resolves all issues of 
compliance with the DOE Petroleum 
Price and Allocation Regulations for the 
period January 1,1973 through January 
27,1981, when crude oil and petroleum 
products were decontrolled by 
Executive Order 12287,48 FR 9909 
(January 30,1981). To remedy any 
violations that may have occurred 
during the period, Fina has agreed to 
make payments totalling $14,010,000 in 
cash remedies.

As required by the regulation cited 
above, OSC will receive comments on 
the Consent Order for a period of not 
less than 30 days following publication 
of this notice. OSC will consider any 
comments received before determining 
whether to make the Consent Order 
final. Although the Consent Order has 
been signed and accepted by the parties; 
the OSC may, after the expiration of the 
comment period, withdraw its 
acceptance of the Consent Order and 
attempt to obtain a modification of the 
Consent Order or, if appropriate, issue 
the Consent Order as proposed.

Comments: To be considered, 
comments must be received by 5:00 p.m. 
on April 7,1982.

Address comments to: Fina Consent 
Order Comments, Office of Special 
Counsel, Department of Energy, 1200 
Pennsylvania Avenue, NW„ Room 5109, 
Washington, D.C. 20461.
FOR FURTHER INFORMATION CONTACT: 
Leslie Wm. Adams, Deputy Solicitor, 
Economic Regulatory Administration, 
Department of Energy, 1200 
Pennsylvania Avenue, NW., Room 3115, 
Washington, D.C. 20461, Phone: (202) 
633-9165

Copies of the Consent Order may be 
received free of charge by written 
request to: Fina Consent Order Request, 
Office of Special Counsel, Department 
of Energy, 1200 Pennsylvania Avenue, 
NW., Washington, D.C. 20461.

Copies may also be obtained in 
person at the same address or at the 
Freedom of Information Reading Room,

Forrestal Building, 1000 Independence 
Avenue, Room IE-190, Washington, D.C. 
20585.
SUPPLEMENTARY INFORMATION: Fina is a 
major refiner subject to the audit 
jurisdiction of the OSC to determine 
compliance with the DOE Petroleum 
Price and Allocation Regulations 
(Regulations). Fina engages in, among 
other things, the importation, 
production, refining and marketing of 
crude oil and refined petroleum 
products. An audit conducted by OSC of 
Fina included a review of Fina’s records 
relating to compliance with the 
Regulations during the period January 1, 
1973 through January 27,1981 (the audit 
period). During the audit, questions and 
issues were raised and enforcement 
documents were issued. This Consent 
Order resolves all administrative and 
civil issues not previously resolved 
concerning the allocation and sale of 
covered petroleum products during the 
audit period, whether or not raised in a 
previous enforcement action.
Conclusion of OSC Audit

The Consent Order addresses all 
aspects of Fina’s compliance with the 
applicable Regulations. OSC’s audit 
reviewed Fina’s pricing and allocation 
policies and procedures and the manner 
in which Fina applied the Regulations 
with respect to, among other things, its 
production, refining, processing, 
importation and marketing of crude oil 
and covered products. While a number 
of challenges to Fina’s application of the 
regulations resulted from this audit,
DOE has no reason to believe, based 
upon the intensified audit which 
preceded the agreement to enter into 
this Consent Order, that Fina would be 
liable for overcharges in sales of 
petroleum products after 1974. However, 
it was DOE’s preliminary view that 
overcharges were identified in calendar 
year 1974.

At the conclusion of the audit, OSC 
raised this and other issues with respect 
to Fina’s compliance with the 
Regulations. Notwithstanding DOE’s 
position, Fina maintains that it has 
correctly construed and applied the 
Regulations and that there were no 
overcharges in any period. The parties 
desire, however, to resolve the issues 
raised without resort to complex, 
lengthy and expensive compliance 
actions. OSC believes that the terms and 
conditions of this Consent Order 
provide a satisfactory resolution of 
disputed issues and an appropriate 
conclusion of the Fina audit, and thus, 
that the Consent Order is in the public 
interest.

Terms and Conditions of the Consent 
Order

To remedy any violations that may 
have occurred during the audit period, 
Fina has agreed to the following:

1. Fina will make available a total of 
$14,000,000 for distribution to those 
individuals or firms (or their successors 
in interest) that in 1974 purchased motor 
gasoline directly from Fina’s refining 
and marketing subsidiary, American 
Petrofina Company of Texas 
(“APCOT”). No such purchaser will be 
qualified to participate in this 
distribution (i) if, in 1974, the purchaser 
was a refiner, was controlled by Fina, or 
acted merely as a consignee or 
commission agent for Fina, or (ii) if, 
prior to the effective date of this 
Consent Order, Fina has been released 
from the claims of such purchaser or its 
successor in interest arising under 
Section 210 of the Economic 
Stabilization Act of 1970 (ESA) or DOE 
regulations and relating to purchases of 
petroleum products from Fina in 1974.

Fina will notify and offer a share of 
the $14,000,000, to each qualifying 
individual or firm that purchased motor 
gasoline from Fina’s marketing 
subsidiary, American Petrofina 
Marketing, Inc., during December 1981.

In addition, qualified 1974 purchasers 
who did not purchase motor gasoline 
from Fina in December 1981, can 
become eligible for a share of the 
$14,000,000. In order to become eligible, 
these individuals or firms (or their 
successors in interest) must submit to 
Fina a Statement of Intent to Participate 
in the Distribution to Fina on or before 
April 7,1982. Individuals or firms 
submitting Statements to Participate * 
must include a representation which 
sufficiently indicates that the individual 
or firm purchased motor gasoline from 
Fina in 1974 or is the sole successor in 
interest to the 1974 purchaser with 
respect to all claims against Fina arising 
out of such purchases. The Statement 
must also be accompanied by a full 
explanation of the basis for these 
representations with respect to the 
interest of the submittor together with 
copies of any contracts, agreements, or 
other documents evidencing such 
interest.

The share to be offered to each 
eligible 1974 purchaser shall be 
determined by multiplying $14,000,000 
by the percentage derived when the 
eligible firm or individual’s volume of 
motor gasoline purchased from APCOT 
in 1974 is divided by the total volume of 
motor gasoline purchased from APCOT 
in 1974 by all qualified 1974 purchasers.
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Fina will extend these offers of shares 
within fifteen (15) days after the 
effective date of the Consent Order by 
mailing a notice, approved by DOE, to 
each eligible individual or firm.

Once an offer has been extended to 
an eligible individual or firm by Fina, 
the individual or firm can accept the 
offer only by executing and returning to 
Fina within forty-five (45) days of the 
effective date of the Consent Order a 
duly authorized and fully effective 
release of Fina form all claims by that 
individual or firm arising under Section 
210 of the ESA and the DOE Regulations 
with respect to Fina’s sales of petroleum 
products to that purchaser.

Having accepted Fina’s offer by its 
timely return of the release, the 
individual or firm will then receive from 
Fina its share of the $14,000,000 
according to the following schedule: (1) 
One-third (%) of its share within 
seventy-five (75) days after the effective 
date of the Consent Order; (ii) The 
second one-third (%) of its share not 
later than August 31,1982; and (in) the 
final one-third [Va] not later then 
December 31,1982. Fina, of course, may 
accelerate share payments to any or all 
qualifying individuals or firms.

Should Fina not receive an effective 
release from such individual or firm 
within forty-five (45) days after the 
effective date of the Consent Order, or 
receive satisfactory proof or adequate 
assurances of its effectiveness and 
validity within seventy-five (75) days 
after the effective date of the Consent 
Order, Fina shall have no further 
obligation to such individual or firm 
under the Consent Order. In such cases, 
Fina shall pay the amount that would 
otherwise represent the individual or 
firm’s share to the United States 
Treasury not later than August 31,1982. 
Further, shares of qualified purchasers 
who do not file a statement of intent 
within 30 days of this notice on or 
before April 7,1982) will also be 
remitted to the U.S. Treasury notjater 
than August 31,1982.

Should a claim against Fina by an 
individual or firm otherwise eligible to 
share in the $14,000,000, arising under 
section 210 of the ESA or the DOE 
regulations, become the subject of a 
Federal District Court Judgment within 
Forty-five (45) days from the date of 
execution of the Consent Order, and 
should Fina’s obligation to pay the 
individual or firm be less under the 
judgment than under the share 
provisions of the Consent Order, then 
Fina’s obligation under the Consent 
Order to the individual or firm will be 
limited to the amount of the judgment. 
Fina may elect to pay the difference 
between the individual or firm’s share

under the Consent Order and the 
amount of such judgment to either the 
individual or firm or the Unites States 
Treasury on or before August 31,1982.

Within thirty (30) days after the 
effective date of this Consent Order, 
Fina shall pay ten thousand dollars 
($10,000) to the United States Treasury 
as a compromise in lifeti of civil 
penalties, in full settlement of any such 
penalties for which Fina may be or may 
have been liable.

The Consent Order also provides 
details concerning the conclusion of the 
audit and procedures concerning 
enforcement of the provisions of the 
Consent Order. Among other things, 
DOE reserves the right to initiate 
enforcement proceedings and to seek 
appropriate penalties for any newly 
discovered regulatory violations 
committed by Fina, but only on the 
ground that Fina knowingly concealed 
such violations. Thus, DOE would be 
free to institute enforcement 
proceedings where, for example, Fina 
had misled DOE during the course of an 
audit. This provision would not warrant 
subsequent enforcement proceedings 
merely because the company had 
inadvertently failed affirmatively to 
disclose certain material during the 
course of an audit.

Upon becoming final after 
consideration of public comments, the 
Order will be a final order of DOE to 
which Fina has waived its right to 
administrative or judicial review. The 
Consent Order does not constitute an 
admission by Fina nor a finding by OSC 
of a violation of any federal petroleum 
price and allocation statutes or 
regulations.
Submission of Written Comments

Interested persons are invited to 
submit written comments concerning 
this Consent Order to the address noted 
above. All comments received by 5:00 
p.m. on April 7,1982, will be considered 
by OSC before determining whether to 
adopt the Consent Order as a final 
order. Any modifications to the Consent 
Order that, in opinion of OSC, 
significantly change the terms or impact 
of the Consent Order will bepublished 
for comment. After consideration of 
public comments by DOE, the Consent 
Order will be made final and effective 
by actual notice to that effect to Fina. 
Pursuant to 10 CFR 205.199j(c), DOE will 
promptly publish in the Federal Register 
notice of any action taken on this 
Consent Order and an appropriate 
explanation of the action.

Any information or data considered 
confidential by the person submitting it 
must be identified as such in accordance 
with the procedures of 10 CFR 205.9(f).

Issued in Washington, D.C. March 2nd, 
1982.
Milton C. Lorenz,
Special Counsel, Economic Reglatory 
Administration.
[FR Doc. 82-6224 Filed 8-5-82; 8:45 am]
BILLING CODE 6450-01-M

Barkett Oil Company, Inc.; Proposed 
Remedial Order

Pursuant to 10 CFR 205.192(c), the 
Economic Regulatory Administration 
(ERA) of the Department of Energy 
hereby gives notice of a Proposed 
Remedial Order which was issued to 
Barkett Oil Company, Incorporated, 7950 
N.W. 58th Street, Miami, Florida 33166. 
This Proposed Remedial Order charges 
Barkett Oil Company with pricing 
violations in the amount of $783,793.14,

' connected with sales of motor gasoline 
during the period January 1,1980 
through March 31,1980.

A copy of the Proposed Remedial 
Order, with confidential information 
deleted, may be obtained from Mr. 
William R. Gibson, Deputy Director, 
Atlanta Office, Economic Regulatory 
Administration, 1655 Peachtree Street, 
N.W., Atlanta, Georgia 30367, Telephone 
(404) 881-2661. On or before March 23, 
1982, any aggrieved person may file a 
Notice of Objection with the Office of 
Hearings and Appeals, 12th & Penn.
Ave. NW., Washington, D.C. 20461, in 
accordance with 10 CFR 205.193.

Issued in Atlanta, Georgia on the 24th day 
of February 1982.
Leonard F. Bittner,
Director, Atlanta Office, ERA.
Concurrence:
Susan P. Tate,
Deputy Regional Counsel.
[FR Doc. 82-6223 Filed 3-5-82; 8:45 am]
BILUNG CODE 6450-01-M

Lawrence Oil Cq., Inc.; Proposed 
Remedial Order

Pursuant to 10 CFR 205.192(c), the 
v Economic Regulatory Administration 
(ERA) of the Department of Energy 
hereby gives notice of a Proposed 
Remedial Order which was issued to 
Lawrence Oil Company, Incorporated, 
7950 N.W. 58th Street, Miami, Florida 
33166. This Proposed Remedial Order 
charges Lawrence Oil Company with 
pricing violations in the amount of 
$361,828.06, connected with sales of 
motor gasoline during the period 
January 1,1980 through March 31,1980.

A copy of the Proposed Remedial 
Order, with confidential information 
deleted, may be obtained from Mr. 
William R. Gibson, Deputy Director,


