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Dated: November 15,1982. 
William F. Randolph,
Acting Associate Commissioner for 
Regulatory A ffairs.
|FR Doc. 82-31700 Filed 11-16-82:8:45 am] 

BILLING CODE 4160-01-M

21 CFR Parts 74,81, and 82 

[Docket No. 76C-0045]

D&C Green No. 5; Listing as a Color 
Additive in Drugs and Cosmetics; 
Termination of Stay and Confirmation 
of Effective Date; Correction

AGENCY: Food and Drug Administration. 
ACTION: Final rule; correction.

s u m m a r y : This document corrects the 
referenced final rule by adding report 
numbers that were omitted from a 
footnote in the preamble.
FOR FURTHER INFORMATION CONTACT: 
Agnes Black, Federal Register Writer 
(HFC-11), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-443-2994.
SUPPLEMENTARY INFORMATION: In FR 
Doc. 82-30081 at page 49628 in the 
Federal Register of November 2,1982 (47 
FR 49628), FDA issued a final rule that 
“permanently” listed D&C Green No. 5 
for use in drugs and cosmetics, 
excluding use in the area of the eye. 
Footnote 1 in the preamble at page 49630 
referred to certain NCI Technical 
reports. The report numbers were 
inadvertently omitted. Therefore, the 
footnote is corrected to read as follows:

'The use of appropriate historical control 
data as an aid in evaluating data on a given 
chemical is a well-established practice. See, 
e.g., NCI Technical Report Nos. 103,128,145, 
146,156,185,123, and 163.

Dated: November 10,1982.
William F. Randolph,
Acting Associate Commissioner for 
Regulatory A ffairs.
[FR Doc. 82-31505 Filed 11-18-82; 8:45 am]

BILLING CODE 4160-01-M

21 CFR Part 81 

[Docket No. 76N-0366]

Provisional Listing of FD&C Green No. 
3; Postponement of Closing Date
a g e n c y : Food and Drug Administration. 
a c t io n : Final rule.

s u m m a r y : The Food and Drug 
Administration (FDA) is postponing the 
closing date for the provisional listing of 
FD&C Green No. 3 for use as a color 
additive in foods, drugs, and cosmetics.

A new closing date for FD&C Green No. 
3 is being established to provide time for 
receipt and evaluation of any objections 
submitted in response to the final 
regulation (published elsewhere in this 
issue of the Federal Register approving 
the petition for the listing of FD&C 
Green No. 3 for these uses.
DATES: Effective November 15,1982, the 
new closing date of FD&C Green No. 3 
will be February 14,1983.
FOR FURTHER INFORMATION CONTACT: 
Blondell Anderson, Bureau of Foods 
(HFF-334), Food and Drug 
Administration, 200 C St. SW.t 
Washington, DC 20204, 202-472-5740. 
SUPPLEMENTARY INFORMATION: The 
current closing date of November 16,
1982 for the provisional listing of FD&C 
Green No. 3 was established by notice 
published in the Federal Register of 
March 27,1981 (46 FR 18958). FDA 
established the November 16,1982, 
closing date for FD&C Green No. 3 to 
provide time for determining the 
applicability of the statutory standard 
for the listing of the color additive to the 
results of scientific investigations of 
FD&C Green No. 3.

After reviewing and evaluating the 
data, the agency has concluded that 
FD&C Green No. 3 is safe for its 
intended use. Therefore, elsewhere in 
this issue of the Federal Register, FDA is 
publishing a regulation that lists FD&C 
Green No. 3 for these uses. The 
regulations set forth below will 
postpone the November 16,1982 closing 
date for the provisional listing of that 
color additive until February 14,1983. 
This postponement will provide 
sufficient time for receipt and evaluation 
of comments or objections submitted in 
response to the listing regulation.

Because of the shortness of time until 
the November 16,1982 closing date, FDA 
concludes that notice and public 
procedure on this regulation are 
impracticable. Moreover, good cause 
exists for issuing this postponement as a 
final rule because the agency has 
concluded that FD&C Green No. 3 is safe 
for its intended use under the Color 
Additive Amendments of 1960. This 
regulation will permit the uninterrupted 
use of this color additive until February 
14,1983. To prevent any interruption in 
the provisional listing of FD&C Green 
No. 3 and in accordance with 5 U.S.C. 
553(d)(1) and (3), this regulation is being 
made effective on November 15,1982,
List of Subjects in 21 CFR Part 81

Color additives, Color additives 
provisional list, Cosmetics, Drugs.

Therefore, under the Transitional 
Provisions of the Color Additive 
Amendments of 1960 (Title II, Pub. L. 86-

618, sec. 203, 74 Stat. 404-407 (21 U.S.C. 
376 note)) and under authority delegated 
to the Commissioner of Food and Drugs 
(21 CFR 5.10), Part 81 is amended as 
follows:

PART 81—GENERAL SPECIFICATIONS 
AND GENERAL RESTRICTIONS FOR 
PROVISIONAL COLOR ADDITIVES 
FOR USE IN FOODS, DRUGS, AND 
COSMETICS

§ 81.1 [Amended]
1. Section 81.1 Provisional lists o f 

color additives is amended in paragraph 
(a) by changing the closing date for the 
entry "FD&C Green No. 3” in the table to 
read “February 14,1983.”

§ 81.27 [Amended]
2. Section 81.27 Conditions of 

provisional listing is amended in 
paragraph (d) by changing the closing 
date for the entry “FD&C Green No. 3” 
in the table to read “February 14,1983.”

Effective date. This final rule is 
effective November 15,1982.
(Sec. 203, 74 Stat. 404-407 (21 U.S.C. 376 
note))

Dated: November 3,1982.
William F. Randolph,
Acting Associate Commissioner for 
Regulatory Affairs. .

[FR Doc. 82-31699 Filed 11-16-82; 8:45 am]

BILLING CODE 4160-01-M

21 CFR Part 558

New Animal Drugs for Use in Animal 
Feeds; Lincomycin

a g e n c y : Food and Drug Administration. 
ACTION: Final rule.

s u m m a r y : The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations to reflect 
approval of a supplemental new animal 
drug application (NADA) filed by the 
Upjohn Co. providing for use of a 
complete swine feed containing 
lincomycin for reduction in the severity 
of swine mycoplasmal pneumonia. 
EFFECTIVE DATE: November 19,1982.
FOR FURTHER INFORMATION CONTACT: 
Lonnie W. Luther, Bureau of Veterinary 
Medicine (HFV-128), Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857, 301-443-4317. 
SUPPLEMENTARY INFORMATION: The 
Upjohn Co., Kalamazoo, MI 49001, filed 
a supplemental NADA (97-505) 
providing for safe and effective use of a 
complete swine feed containing 200 
grams of lincomycin per ton (g/ton) for 
reduction in the severity of mycoplasmal 
pneumonia caused by Mycoplasma
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hyopneamaniae. The firm currently 
holds approval for use of the drug «1 
complete feed at 40 and 100 g/ton for 
control and treatment of swine 
dysentery.

According to the Bureau of Veterinary 
Medicine’s proposed supplemental new 
animal drug policy (42 FR 64367; 
December 23,1977), this use of 
lincomycin at a level of 200 g/ton for 
reduction in the severity of swine 
mycoplasmal pneumonia requires a 
review of available residue information 
on the drug to assess the human risk 
from exposure to drug residues resulting 
from this new use at an increased dose, 
taking into account the proposed 6-day 
withdrawal period. Available 
microbiological tissue residue data 
indicate that a significant increase in 
human exposure to micr ©biologically 
active parent lincomyin residues is not 
anticipated with an increase in dosage 
level to 200 g/ton for 3 weeks provided 
that a 6-day withdrawal period is 
observed.

Standards prescribed in the agency’s 
proposal of March 20» 1979- (44 FR 17070} 
on chemical compounds in food- 
producing animals were not applied to 
approval of this NAD A. No evidence 
currently available indicates that 
lincomycin and its known or probahle 
metabolites are teratogenic» mutagenic, 
or carcinogenic. The current approval is 
based on alternative criteria which 
assure that the product is safe and on 
factors which justify the equitable 
treatment of this sponsor who 
adequately completed drug development 
testing according to scientific standards 
existing before March. 20,1979.

In accordance with the freedom of 
information provisions of Part 20 (21 
CFR Part 20} and § 514.11(e]C2){ii] (21 
CFR 514.11 (e}(2Hnl)* a summary of 
safety and effectiveness data and 
information submitted to support 
approval of this application may be seen 
in the Dockets Management Branch 
(HFA-305), Food and Drug 
Administration, Ran. 4-62, 5600 Fishers 
Lane, Rockville, MD 20857, front 9 a.m. 
to 4 p.m., Monday through Friday.

The Bureau of Veterinary Medicine 
has carefully considered the potential 
environmental effects of this action and 
has concluded that the action will not 
have a significant impact on the human 
environment and that an environmental 
impact statement therefore will not be 
prepared. The Bureau’s finding of no 
significant impact and the evidence 
supporting this finding, contained in an 
environmental impact analysis report 
(pursuant to 21 CFR Z5J.Q)} may be seen 
in the Dockets Management Branch 
(address above}.

This action is governed by the 
provisions of 5 U.S.C. 556 and 557 and is 
therefore excluded from Executive 
Order 12291 by section 1(a)(1) of the 
Order.
List o f Subjects in 21 CFR Part 558 

Animal drugs; Animal feeds. 
Therefore, under the Federal Food, 

Drug, and Cosmetic Act (sec. 512(i}, 82 
Stat. 347 (21 U.S.C. 360b(i)}} and under 
authority delegated to the Commissioner 
of Food and Drugs (21 CFR 5JL0) and 
redelegated to the Bureau of Veterinary 
Medicine (21 CFR 5.83}, § 55a3Z5 is 
amended by adding new paragraph
(f)(2)(iv} to read as follows:

PART 558—NEW ANIMAL DRUGS FOR 
USE IN ANIMAL FEEDS
§ 558.325 Lincomycin. 
* * * * *

(f) * * *
(2}  *  * *
(iv) Ammmt p er tort 200 grams.
(a) Indications fo r use. For reduction 

in the severity of swine mycoplasmal 
pneumonia caused by Mycoplasma 
hyopneumoniae.

(b} Limitations. Feed as sole ration for 
21 days; not to-be fed to swine that 
weigh more than 250 pounds; withdraw 
6 days before slaughter. 
* * * * *

Effective date. November 19,1982. 
(Sec.512(i), 82 S ta t 347 (21 U.S.C. 360b&ID 

Dated: November 15» 1982.
Gerald. B. Guest»
Acting Director, Bureau o f Veterinary 
M edicine.
[FR. Doc., 82-31756 Filed 11-18-82; 8:45; ant 
BILLING CODE 4160-01-M

COPYRIGHT ROYALTY TRIBUNAL

37 CFR Part 308

[Docket No. CRT 81-21

Adjustment o f the Royalty Rate for 
Cable Systems; Federal 
Communications Commission’s 
Deregulation of the Cable Industry

AGENCY: Copyright Royalty Tribunal. 
a c t io n : Final rule.

s u m m a r y : The Copyright Royalty 
Tribunal amends its rule establishing 
the rate of royalty payments for the 
secondary transmission to the public by 
a cable system of a primary transmission 
made by a broadcast station, to 
establish the schedule of royalty fees for 
the additional broadcasting signals and 
programs carried by cahle systems as a 
result of the repeal by the Federal

Communications Commission of its 
rules restricting the carriage of distant 
signals and providing for syndicated 
program exclusivity.
DATE: Effective December 20,1982»
FOR FURTHER INFORMATION CONTACT: 
Commissioner Thomas C. Brennan, 
Copyright Royalty Tribunal, 1111 20th 
Street, NW, Room 450, Washington, DC 
20036, (202) 653-5175.
SUPPLEMENTARY INFORMATION:

Background and Chronology

In July of 1980, the Federal 
Communications Commission (FCC) 
repealed the distant signal carriage and 
program syndication exclusivity 
restrictions on cable transmissions 
(Report and Order in Docket Nos. 20988 
and 21284, 79 F.C.C. 2d 663 (1980)). 
However» the FCC’s order was stayed 
by a Federal court pending an appeal erf 
that decision. On June 16» 1981» the 
FCC’s order won judicial .approval,, 
M alrite T.V. o f New York, Inc., v. FCC, 
652 F.2d 1140 (2d Cur. 1981}» and the stay 
was vacated on June 25» 1981.

On August 11,1981» toe National 
Cable Television Association (NCTA) 
filed a “Petition to Waive Rule 301.63 
and To initiate Cable Television. 
Copyright Royalty Fee Adjustment 
Proceedings’* on behalf of the cable 
operators with the Copyright Royalty 
Tribunal (Tribunal). In the Federal 
Register o f August 18,1981 (46 FR 
41840J, the Tribunal directed interested 
parties to submit comments on the 
issues presented in the NCTA petition 
jand whether NCTA is a  user of 
copyrighted works "with a significant 
interest in the royalty rate in which an 
adjustment is requested" no later than 
September 24,1981.

The American Society of Composers, 
Authors and Publishers (ASCAP) filed a 
“Petition to Commence Proceedings” to 
adjust the cable compulsory license fee 
with the Tribunal on September 24,1981.

Pursuant to the Tribunal’s notice, 
comments on the NCTA petition were 
filed by September 24,1981 by the 
Motion Picture Association of America 
(MPAA); National Association of 
Broadcasters (NAB); ASCAP; Major 
League Baseball, National Basketball 
Association, National Collegiate 
Athletic Association, National Hockey 
League, and North American Soccer 
League (Joint Sports Claimants};. 
Broadcast Music, fnc. (BMI); and NCTA. 
MPAA filed their comments on the 
NCTA petition with the Tribunal on 
September 14» 1981, and m addition 
requested the Tribunal to adopt certain 
interim cable television rates and to 
make a ruling as to the effective date of
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any royalty adjustment that may result 
from a royalty adjustment proceeding.

In the Federal Register of September 
18,1981 (46 FR 46375), the Tribunal 
requested comments on the 
jurisdictional and procedural questions 
presented by the MPAA request for 
adoption of interim cable royalty rates 
to be submitted by October 1,1981, with 
reply comments directed to comments 
filed pursuant to the notice of August 18, 
1981 and/or those filed pursuant to the 
notice of September 18,1981, if any, to 
be submitted no later than October 7, 
1981.

In the Federal Register of October 7,
1981 (46 FR 49703), the Tribunal 
published notice of a meeting to be held 
October 14,1981 to consider the NCTA 
and ASCAP petitions to initiafe a cable 
television royalty fee adjustment 
proceeding and MPAA’s request for 
establishment of interim cable television 
rates. In the public meeting of October
14.1981, the Tribunal approved the 
commencement of a cable television 
royalty fee adjustment proceeding and 
published notice of such in the Federal 
Register of October 21,1981 (46 FR 
51631). Also, at that meeting of October
14.1981, the Tribunal resolved not to 
consider adoption of interim rates in this 
proceeding.

On October 19,1981, the MPAA filed 
with the Tribunal a request for a ruling 
by the Tribunal on the effective date of 
liability for any adjusted royalty fees. In 
the Federal Register of October 26,1981 
(46 FR 52159), the Tribunal directed that 
comments on the MPAA request for a 
Tribunal ruling be submitted not later 
than November 5,1981.

BMI, Major League Baseball, MPAA, 
NAB, National Basketball Association & 
North American Soccer League, NCTA, 
National Collegiate Athletic 
Association, National Football League, 
National Hockey League, and Service 
Electric Cable TV, Inc. filed statements 
of intention to participate in the 
proceeding with the Tribunal. 
Jurisdictional and procedural motions 
and proposals were received from the 
parties on January 11,1982 and, reply 
comments were received by the 
Tribunal on February 10,1982, pursuant 
to the notice of October 21,1981.

In the Federal Register of March 25,
1982 (47 FR 12913), the Tribunal 
announced that a meeting would be held 
on March 31,1982 for the consideration 
of matters relating to jurisdictional and 
procedural issues submitted in 
comments. In that public meeting, the 
Tribunal resolved “not to make any 
determination at this time as to the 
commencement date of the obligation of 
cable systems to pay any adjusted 
royalty rates and the related issue of

interest on amounts not paid between 
the date of obligation and the date of 
actual payment.” Also, bn March 31, 
1982, the Tribunal announced a 
prehearing conference meeting to be 
held on May 11,1982 for consideration 
of the procedures to govern the conduct 
of the proceeding.

As announced in the Federal Register 
of May 28,1982 (47 FR 23615), hearings 
were conducted by the Tribunal on June 
15,16,17,18, 22, 24, 25, 29, 30, July 1, 7, 8, 
13,14,15,16, 20, 21, and 22,1982, at 
which time the Copyright Owners and 
NCTA presented their direct cases 
through their respective witnesses. 
Rebuttal testimony was heard on August 
3, 4, 5, 6,1982.

Proposed findings of fact and 
conclusions of law were received by the 
Tribunal on September 1,1982.

By oral request, on September 14,
1982, the Tribunal directed the parties to 
submit comments concerning the impact 
on the cable television industry of the 
rate adjustments requested by the 
copyright owners by September 16,1982. 
Reply comments were received by the 
Tribunal on September 21,1982. The 
Tribunal heard oral arguments from the 
parties on October 5,1982.

At a public meeting on October 20, 
1982, the final rule in CRT Docket No. 
81-2, Cable Television Royalty Fee 
Adjustment Proceeding, was adopted.

Summary of Evidentiary Positions of 
Parties

Copyright Owners
Motion Picture Association o f America, 
Inc. (MPAA)

MPAA submitted the following rate 
schedule to be considered by the 
Tribunal in setting rates resulting from 
the FCC’s repeal of its distant signal and 
syndicated exclusivity rules.
Schedule

1. Rates fo r new  signals added as a 
result of the FCC’s deregulation of 
distant signals.

5 percent of cable’s gross receipts 
from basic services, for each distant 
signal equivalent carriage.

2. Rates fo r signal carriage as a result 
o f the FCC’s repeal o f its syndicated 
exclusivity rules.

A. For cable systems located wholly 
or in part within a top 50 television 
market,

1.1.634 percentum of such gross for 
the first distant signal equivalent;

2.1.028 percentum of such gross 
receipts for each of the second, third 
and fourth distant signal equivalents;

3. .484 of 1 percentum for the fifth 
distant signal equivalent and each

additional distant signal equivalent 
thereafter;

B. For cable systems located wholly or 
in part within a second 50 television 
market,

1.1.225 percentum of such gross 
receipts for the first distant signal 
equivalent;

2. .771 of 1 percentum of such gross 
receipts for each of the second, third 
and fourth distant signal equivalents; 
and

3. .366 of 1 percentum for the fifth 
distant signal equivalent and each 
additional distant signal equivalent 
thereafter;

In regard to two legal issues to be 
considered by the Tribunal, MPAA 
proposed that (1) the Tribunal provide 
provisions for periodic rate adjustments 
for inflation and (2) that the effective 
date for any rate increases determined 
by the Tribunal shall be July 1,1981.

MPAA presented ten witnesses in its 
direct case: Jack Valenti, President of 
MPAA; Fritz E. Attaway, Vice President 
and Counselor, Administration Affairs 
of MPAA; Allen R. Cooper, Vice 
President of MPAA; Warren Larson, 
Financial Vice President, West Coast of 
Paramount Pictures; Robert M. 
Jacquemin, Senior Vice President of 
Sales for Paramount Television’s 
Domestic Distribution Division; Dr. 
Bridger Mitchell, Senior Research 
economist for the Rand Corporation and 
an Independent Economic Consultant;
Dr. Stanley Besen, Senior Economist, 
Rand Corporation; James W. Lavenstein, 
General Manager, KOKI-TV; Charles 
McCabe, General Sales Manager, KOKI- 
TV; and Richard Enderwood,
Advertising and Promotion Manager, 
KOKV-TV, Tulsa, Oklahoma.

Jack Valenti

Mr. Valenti presented an overview of 
the considerations which led to the 
creation of cable’s compulsory license 
for distant signals in 1976 and, the 
attendant royalty fee schedule. He 
testified that the statutory royalty fee 
schedule was not based on any 
supporting data or economic analysis, 
but was the product of political 
compromises and of Congress’s 
perception of the economic needs of the 
then infant cable industry. In his 
testimony, Mr. Valenti described the 
explosive growth and profitability of the 
cable industry since passage of the 
Copyright Revision Act in 1976. He 
testified that these major changes in the 
cable industry are factors to be 
considered by the Tribunal in its 
determinations for the new royalty fee 
schedule.
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Fritz E. Attaway
Mr. Attaway testified to the historical 

perspective of the FCC’s enactment and 
subsequent repeal of its distant signal 
rules, and on Congress’ creation of 
cable’s license and,royalty fee schedule. 
He also presented excerpts from several 
pleadings by cable interests, filed with 
the FCC from 1969 to 1979, to 
demonstrate the cable industry’s 
perception of the high value of distant 
signals. Mr. Attaway stated that there is 
no statutory prohibition to the 
Tribunal’s providing for periodic cost of 
living adjustments to rate 
determinations made in this proceeding, 
but rather there is a statutory command 
for the Tribunal to do so. Mr. Attaway 
also testified that the two most relevant 
factors to be considered by the Tribunal 
in setting reasonable rates are (1) the 
harm to copyright owners, and (2) the 
benefit to cable systems’ carriage of the 
additional distant signals and 
programming, available because of the 
FCC’s deregulatory actions.1
Allen R. Cooper

Mr. Cooper’s direct testimony was 
directed primarily to several sets of 
exhibits prepared by the program 
suppliers. Mr. Cooper testified that one 
set of the exhibits shows the extent of 
revenues lost by program suppliers 
because of cable importation of dislant 
signals, for the years 1980,1981, and 
1982, in seven top 100 television 
markets. He testified that under the 
current fee schedule, cable systems in 
these markets paid royalty fees for 
distant signals at approximately ten 
percent of marketplace value of the 
programs carried.

Another set of the exhibits presented 
by Mr. Cooper was a program suppliers’ 
survey of franchise applications taken 
from the files of the Cable Television 
Information Center (CTIC). The survey 
included all applications submitted for 
cable franchises in the top 100 television 
markets, between January 1980 and 
April 1982, for which CTIC served as a 
consultant. Mr. Cooper testified that this 
set of exhibits shows that if current 
rates for distant signals were increased 
ten times, it would have minimal effect 
on the viability of a present cable 
system. Another set of the exhibits 
presented by Mr. Cooper was tabulated 
data from the 1979-1 Statement of 
Account Forms for Form 3 cable systems 
located iii the 35 mile zone of the top 50 
television markets. Mr. Cooper testified 
that this set of exhibits shows that the 
repeal of the FCC’s syndicated

1 “Proposed Findings of Fact and Contusions of 
Law by the National Gable Television Association, 
Inc.’’, September 1,1982, p. 9.

exclusivity rules will benefit the cable 
industry by eliminating the costs to 
cable systems for program substitution 
and for “black outs” of restrictive 
programming.
Mr. Warren Larson

Mr. Larson described the syndicated 
television market and the process by 
which programs reach the syndication 
market. He testified that the repeal of 
the FCC’s distant signals and syndicated 
exclusivity rules would have an 
unfavorable impact on syndicated 
program producers’ bargaining ability in 
selling their programs to local broadcast 
stations.
Robert Jacquemin

Mr. Jacquemin described the 
syndicated television programming 
production and distribution process. He 
testified that a vast majority of 
syndication revenue is derived from the 
top 50 television markets, and 
independent television stations are the 
most important group of buyers in the 
syndication market. It was also his 
testimony that the repeal of the FCC’s 
distant signal and syndicated 
exclusivity rules has resulted in 
substantial harm to syndicated program 
suppliers in selling their progifemming in 
these markets. Mr. Jacquemin presented 
two studies of selected sales of 
syndicated programming in high 
penetration cable “protected” and 
“unprotected” markets to demonstrate 
this harm to program suppliers.

Dr. Bridger M itchell
Dr. Mitchell testified about several 

reports and studies he prepared for 
NCTA in the early 1970’s concerning the 
prospects for the viability of cable in 
urban areas. Based on these materials, 
Dr. Mitchell had earlier concluded that 
cable generally was not expected to be 
profitable in urban markets where good 
quality broadcast signals were available 
off-air; He testified that the three * 
principal factors that had led him to 
alter his earlier conclusions were (1) the 
elimination of many restrictive FCC 
regulations imposed on cable during the 
1970’s; (2) the cost of distant 
programming transmission has been 
significantly reduced by the advent of 
satellite technology; and (3) there has 
been substantial growth in the number 
and variety of programming sources 
available to cable systems.2 Dr. Mitchell 
also testified about the effect of the 
syndicated exclusivity rules and their 
repeal on cable systems. Relying on a 
study by Dr. R. E. Park in 1972 which 
estimated the proportion of distant

2 Ibid, p. 26.

signal programming potentially subject 
to blackout, and a 1978 survey by NCTA 
in which 1,024 cable systems subject to 
exclusivity rules were asked to report 
the extent to which programming had 
actually been deleted as a result, Dr. 
Mitchell testified that:

(a) The five NCTA “worst case” 
systems from its survey had a higher 
percentage of actual program deletions 
in 1978 than Dr. Park had estimated in 
1972 for markets similar to those in 
which those five systems operated;

(b) the syndicated exclusivity rules 
placed an economic burden on cable 
systems which had to bear additional 
costs to either blackout certain 
programming, or substitute other 
programming for it;

(c) repeal of the exclusivity rules 
saved systems expenses;

(d) repeal of these rules may have 
benefited these systems in terms of 
continuity of programming and the 
retention of those subscribers who 
prefer not to switch from one channel to 
another.3
Dr. Stanley Besen

Dr. Besen described for the Tribunal 
two types of harm to program suppliers 
because of cable’s carriage of distant 
signals. He testified that the first type of 
harm to program suppliers results from 
audience viewing diversion from local 
broadcast signals to distant signals, and 
the second type of harm relates to the 
value of distant signals to cable 
subscribers. By using a study by Dr. R.
E. Park, Dr. Besen produced a table 
showing the estimated percentages by 
which subscriber fees could be 
increased as a result of the addition of 
distant signals. Dr. Besen further 
testified that, based on his table which 
showed the additional revenues a cable 
system could generate through added 
distant signals and programming, the 
current royalty fees are substantially 
lower than the royalty fees that would 
be generated in a free market.4

Mr. James W. Lavenstein, Mr. Charles 
M cCabe, Mr. Richard Enderwood

These witnesses described for the 
Tribunal the impact cable’s carriage of 
distant signals was having on their 
Tulsa, Oklahoma independent UHF 
television station, KOKI-TV. They 
testified that Tulsa’s cable penetration 
has increased about 20 to 25 percent to 
approximately 50 percent since KOKI- 
TV signed on in October 1980 and, that a 
significant portion of KOKI’s syndicated 
programming has been duplicated by

3 Ibid, p. 28.
4 Ibid, p. 29.
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distant signal importation in their 
market. They further testified that this 
duplication has diverted a portion of 
KOKI’s viewing audience away from 
KOKI to distant signals, resulting in 
substantial losses in advertising revenue 
to KOKI.

Mr. Lavenstein testified that a major 
consideration in negotiations with 
program suppliers in the purchase of 
programming is the loss of syndicated 
exclusivity protection and the 
availability of additional distant signals. 
Because of these considerations, Mr. 
Lavenstein testified that he tends to 
offer to purchase syndicated 
programming for less money than he 
would otherwise.5
Joint M usic: American Society of 
Composers, Authors and Publishers 
(ASCAPJ and Broadcast Music, Inc. 
(BMI)

Joint Music proposed that the Tribunal 
adopt the rate schedule submitted in the 
“Proposed Rules of the Copyright 
Owners” as described in an abbreviated 
form in the summary of the evidentiary 
position of MPAA.

Joint Music also contends that the 
Tribunal should provide for periodic 
rate adjustments for inflation and the 
effective date for any rate increase shall 
be July 1,1981.

ASCAP and BMI presented their 
evidence jointly, and will be referred to 
as “Joint Music”. Joint Music presented 
two witnesses in its direct case: Gloria 
Messinger, ASCAP’s Managing Director; 
and Dr. David E. Black, Associate 
Chairman of the Department of 
Economics at the University of 
Delaware, and consultant to BMI.
Gloria M essinger

Ms. Messinger testified that Joint 
Music’s license fees for the performance 
of music on local television stations are 
a function of the station’s gross revenue. 
To the extent that viewing audience is 
diverted from a local station to distant 
signals, its gross revenues are reduced. 
As a result, Joint Music’s fees are 
thereby also diminished and the music 
copyright holder is harmed. Because 
music is used to such a great extent in 
syndicated programming, Ms. Messinger 
testified that the repeal of the 
syndicated exclusivity rules have a 
greater significance to Joint Music than 
does the repeal of the distant carriage 
rules.6

Dr. David E. Black
Dr. Black testified that based on the 

value that television broadcast stations

5 Ibid, p. 35. 
“Ibid, p. 37.

place on music in the marketplace, 
cable’s compulsory license royalty fees 
for formerly prohibited distant signals 
should be at least 10.8 times higher than 
the 1980 royalty fees, and that the fees 
for syndicated exclusivity should be 1.4 
times higher because of the repeal of the 
syndicated exclusivity rules. Dr. Black 
presented calculations based on several 
exhibits including an earlier set of 
exhibits sponsored by MPAA witness 
Mr. Cooper to justify his conclusions.
National Association o f Broadcasters 
(NAB)

NAB proposed that the Tribunal set a 
rate of 5% of cable’s gross receipts for its 

\basic service for each-distant signal 
equivalent added as a result of the 
FCC’s deregulation of its distant signal 
rules. NAB offered no proposal 
regarding rates for signal carriage 
resulting from the FCC’s repeal of its 
syndicated exclusivity rules.

In regard to two legal issues to be 
considered by the Tribunal, NAB 
proposed that (1) the Tribunal provide 
for periodic rate adjustments for 
inflation and, (2] the effective date for 
any rate increases determined by the 
Tribunal shall be July 1,1981.

NAB presented one witness in its 
direct case: Dr. Lawrence Patrick, Vice 
President for Research, National 
Association of Broadcasters.
Dr. Lawrence Patrick

Dr. Patrick’s testimony focused 
primarily on “harm” to broadcasters due 
to the FCC’s repeal of the distant signal 
rules. He testified that broadcast 
stations are harmed by: (1) Distant cable 
carriage of broadcast stations’ 
copyrighted programming, at costs less 
than market value and (2) distant 
signals divert local viewing audiences 
away from local signals resulting in lost 
advertising revenue to broadcast 
stations.

By using various calculations based 
on exhibits presented by MPAA and 
Joint Music, Dr. Patrick testified that 
reasonable rate increases necessary to 
compensate broadcast stations for their 
loss of revenues were between 16.5 and 
22.5 times the current statutory rates.

Dr. Patrick further testified that local 
station revenue loss was not offset by 
any revenue gain by the additional 
distant audiences.

Joint Sports
Joint Sports proposed that the 

Tribunal set a rate of 5% of cable’s gross 
receipts for its basic service for each 
distant signal equivalent added as a 
result of the FCC’s deregulation of its 
distant signal rules. Joint Sports offered 
no proposal regarding rates for signal

carriage resulting from the FCC’s repeal 
of its syndicated exclusivity rules.

In regard to legal issues to be 
considered by the Tribunal, Joint Sports 
proposed that (1J the Tribunal provide 
for periodic rate adjustments for 
inflation, and (2J the effective date for 
any rate increases determined by the 
Tribunal shall be July 1,1981.

Joint Sports presented five witnesses 
in its direct case: Dale N. Hatfield, 
Independent Consultant and Former 
Deputy Assistant Secretary of 
Commerce for Communications and 
Information; Thomas A. Larson, 
Proprietor of Larson Associates, a 
consulting firm; Dr. Peter H. Lemieux, 
Independent Researcher in 
Telecommunications; C. J. Villante, 
Executive Director of Marketing and 
Broadcasting in the Office of the 
Commissioner of Baseball; and Dr. Yale 
Braunstein, Assistant Professor of 
Economics at Brandeis University and 
Director of and Senior Research 
Associate at Kalbas Bowen Associates.
Mr. Dale Hatfield

Mr. Hatfield presented testimony 
which described: (1) The objectives of 
Congress in establishing the cable • 
royalty rate schedule in the 1976 
Copyright Revision Act; (2) the cable 
regulatory market; (3) the cable 
industry’s technological changes since 
1976; and (4) the impact of changes in 
the cable industry since 1976 on the 
royalty fees paid by cable systems. He 
testified that the primary concern of 
Congress in setting the 1976 cable 
royalty rate schedule was to encourage 
the development of the then infant cable 
industry. He further testified that due to 
regulatory, technological, and economic 
changes in the cable industry since 1976, 
cable systems are now able to pay 
royalty rates consistent with copyright 
owners marketplace expectations; 
thereby encouraging the creation of new 
programming.

Mr. Thomas Larson

Mr. Larson presented computerized 
data taken from the Copyright Office’s 
“Statement of Account” forms for all 
form 3 cable systems for the second half 
of 1981. In part, this data showed: (1) the 
average cable system’s gross receipts for 
the second half of 1981; (2) the royalty 
fees paid by cable systems for this 
period; (3) the monthly subscriber fee for 
the system’s basic services; and (4) the 
number of local part-time and full-time 
distant signals carried by each system. 
From this data, Mr. Larson, along with 
the Joint Sports witness, Dr. Peter 
Lemieux, developed a data base of form 
3 systems that had upgraded from part-
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time.to full-time distant signals that had 
formerly been prohibited by the FCC’s 
distant signal rules. Mr. Larson’s data 
base was used as a basis for the 
development of studies and exhibits 
subsequently introduced into the 
proceeding by Dr. Braunstein and Joint 
Sports.7
Dr. Peter Lemieux

Dr. Lemieux presented several 
exhibits prepared to demonstrate the 
current and future attractiveness of 
distant signals to cable operators. The 
sources for the underlying data of Dr. 
Lemieux' studies were (1) the Larson/ 
Lemieux data base of form 3 cable 
systems, (2) the signal registration 
statements filed with the FCC in the 
second half of 1981, and (3) the 
franchising proposals for 35 
communities evaluated by the Cable 
Television Information Center (CTIC). 
Dr. Lemieux testified that as a result of 
his studies, his conclusion was that the 
most valuable distant signals are those 
that are sports flagship stations. Dr. 
Lemieux also testified that cable 
systems which had registered distant 
signals as a prerequisite to their 
carriage, but had not added them, were 
signifying their intention to do so at a 
future date.8

Mr. Thomas Villante
Mr. Villante testified that in a free 

marketplace for distant signals, 
professional sports programming would 
seek and obtain copyright payments 
which are (1) no lower than those 
received from the USA Network and (2) 
no higher than those received from local 
cable and STV negotiations.9He further 
testified that absent compulsory 
licenses, cable systems’ payments for 
baseball at the low end would be 
approximately .5 cents per subscriber 
per game, and at the high end the rate 
would be 20 to 25 cents per subscriber 
per game.10 In Comparison, current 
revenues received by copyright owners 
for similar programming is substantially 
lower.

Dr. Yale Braunstein
Dr. Braunstein testified that based on 

his study presented in this hearing, 
current distant signal rates would have 
to be increased approximately 15 times

7 “Proposed Findings of Fact and Conclusions of 
Law of the Joint Sports Claimants”, September 1, 
1982, pp. 43-52.

8 “Proposed Finding of Fact and Conclusions of 
Law by the National Cable Television Association, 
Inc., September 1,1982, p. 50.

9 “Proposed Findings of Fact and Conclusions of 
Law by the Joint Sports Claimants, September 1, 
1982, p. 39.

10 Ibid., p. 41.

to result in copyright owners receiving 
what they would reasonably charge in a 
free marketplace.11 Dr. Braunstein’s 
study, designed to create an analogous 
market for distant signals, was based on 
data taken from (1) the Larson/Lemieux 
data base for form 3 cable systems 
introduced earlier by Joint Sports 
witnesses, Dr. Larson and Dr. Lemieux; 
(2) testimony presented by Sports 
witness, Dr. Thomas Villante, regarding 
Sports’ free marketplace copyright 
payments and negotiations, and (3) on 
Joint Sports 15 percent royalty share for 
distant signal payments.

Dr. Braunstein further testified that his 
study confirms that copyright owners 
could reasonably seek and obtain from 
cable systems a royalty rate of five 
percent of their gross basic receipts for 
each additional DSE.12

Rebuttal Phase—Copyright Owners

MPAA

MPAA presented two witnesses 
during the rebuttal phase of the 
proceeding: Allen R. Cooper, Vice 
President, MPAA; Dr. Mark Levy, 
Director of the Center for Research and 
Public Communications.

Mr. Cooper and Mr. Levy presented 
the results of a survey, comprised of 
three exhibits, which they had 
conducted of several broadcast stations 
in the top 50 television markets. Both 
witnesses testified that in 41 of the 42 
markets included in the survey, at least 
one local station in each market had 
requested syndicated exclusivity 
protection during 1978,1979 and 1980.13

Copyright Users

National Cable Television Association, 
Inc. (NCTA)—Direct Case:

NCTA submitted, as a “worst case” 
representation, the following adjusted 
fee schedule to be considered by the 
Tribunal in setting reasonable rates due 
to the FCC’s Repeal of its distant signal 
and syndicated exclusivity rules. NCTA 
contended that no adjustment is 
warranted for the second 50 markets.

DSE Rate Schedule

Pre-deregulation 
statutory rate

Post-deregulation 
new distant 

signals

Pre-deregulation 
(top 50) 

syndicated 
exclusivity 
exposed

1. 0.675 of 1 0.872 of 1
percent. percent.

“ Ibid, p. 47.
12 Ibid, p. 48.
18 “Proposed Findings of Fact and Conclusions of 

Law by the Motion Picture Association of America, 
Inc. and its Member Companies", September 1,1982, 
p. 107.

DSE Rate Schedule— Continued

Pre-deregulation 
statutory rate

Post-deregulation 
new distant 

signals

Pre-deregulation 
(top 50) 

syndicated 
exclusivity 
exposed

2. 0.425 of 1 0.700 of 1 percent.. 0.509 of 1
percent. percent.

3. 0.485 of 1 0.550 of 1 percent.. 0.432 of 1
percent . percent.

4. 0.425 of 1 
percent.

0.330 of 1 percent..

5. 0.200 of 1 
percent

0.330 of 1 percent..

In regard to legal issues to be 
considered by the Tribunal, NCTA 
proposed that (1) there be no provisions 
for periodic rate adjustments for 
inflation and, (2) the effective date of 
any rate increases determined by the 
Tribunal shall be July 1,1983.

In support of their case, NCTA 
presented seven witnesses during their 
direct case: Carolyn Chambers, 
Executive Vice President and Treasurer 
of Liberty Communications, Inc.; John 
Evans, Executive Vice President and 
Chief Operating Officer of Arlington 
Communications; Martin Lafferty, 
Director of Programming, Cox 
Communications; James Ackerman, 
Senior Vice President of Warburg, 
Parabus, Becker; Michelle Minarcin, 
NCTA’s Director of Research; Char 
Beales, NCTA’s Vice President for 
Media Services and Research; Dr. Rolla 
E. Park, Senior Economist, Rand 
Corporation.

Carolyn Chambers

Ms. Chambers testified that because 
of the major differences between 
broadcast television and cable 
television any attempt to determine 
reasonable rates for distant signals by 
comparison to what broadcasters pay 
for programming is invalid. She 
presented testimony that described 
many of the functional differences 
between broadcast and cable television 
including, (1) cable’s narrow casting 
capability, (2) cable’s two way 
technology and multi-channel broadcast 
retransmission capacity, and (3) cable’s 
non-broadcast and non-entertainment 
transmissions and services. Ms. 
Chambers also testified that as a 
professional broadcaster it was her - 
experience that broadcasters do receive 
added advertiser revenues from 
expanded audiences due to cable’s 
carriage of their signals into distant 
markets.

John Evans

Mr. Evans described the general 
process by which cable operators 
acquire programming. He also testified 
that because of alternative programming
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available to cable operators by 
broadcast satellite services, distant 
signals are less valuable to cable 
systems today than they were in 1976. 
Mr. Evans further testified that a 
retroactive rate increase for distant 
signals would have a disruptive impact 
on cable systems'.14

Mr. Martin Lafferty

Mr. Lafferty described Cox Cable’s 
priorities in acquiring programming for 
its cable systems. He testified that Cox’s 
first priority is the determination of the 
most effective mix of pay services and 
next, advertiser supported and basic 
cable services. The greatest proportion 
of Cox’s revenue is generated by cable 
pay services according to Mr. Lafferty’s 
testimiony and approximately 6% of Cox 
Cable channels would carry additional 
distant signals. Mr. Lafferty also 
testified that due to the many changes in 
cable programming priorities, the value 
of distant signals relative to non
broadcast programming, on a daily 
basis, has diminished since 1976.

James Ackerman

Mr. Ackerman presented an overview 
of the cable industry’s financial picture. 
In his testimony, Mr. Ackerman 
described cable industry’s dramatic 
growth and projections for its future 
growth. However, according to Mr. 
Ackerman, the substantial costs of 
building urban market cable systems 
and high interest rates have reduced 
cable industry profits and projections 
are that near term profits will remain 
flat.

M ichelle Minarcin
Ms. Minarcin presented a variety of 

exhibits designed to show that (a) only a 
few signals that were formerly 
prohibited by FCC rules were added 
after repeal; (b) very few systems that 
did add signals could attribute any rate 
or penetration increase to them, 
especially because the signals were 
added with other non-broadcast 
services; (c) broadcast revenues 
continue to grow dramatically despite 
increases in cable penetration; (d) sports 
teams broadcast and gate revenue 
continue to grow dramatically despite 
increases in cable penetration. Ms. 
Minarcin also testified to the results of a 
NCTA survey conducted and filed with 
the FCC in 1979 showing the limited 
extent to which syndicated exclusivity 
protection had been requested prior to 
repeal. The survey included more than

14 “Proposed Findings of Fact and Conclusions of 
Law by the National Cable Television Association, 
Inc.”, September 1,1982, p. 61.

1000 cable systems to which the rules 
applied.15

Ms. Char Beales

Ms. Beales testified to a variety of 
exhibits prepared by NCTA. One set of 
exhibits were designed to show the 
significant number of positive and 
negative changes in the cable industry 
since 1976. Testifying to the negative 
impact of these changes on the cable 
industry, Ms. Beales described cables’ 
competition from various new emerging 
technologies and the adverse effect of 
increasing franchise and regulatory 
costs that are unique to the cable 
industry. Ms. Beales testified that 
another set of the exhibits presented 
demonstrated that (1) each additional 
channel of programming has a declining 
marginal value, (2) each additional 
distant signal gains a diminishing share 
of viewing, (3) markets where cable 
systems have 12 or more channel 
capacity, additional signals have 
minimal impact in attracting new 
subscribers, (4) viewing of pay and 
advertiser supported programming is 
projected to grow at a dramatic rate, 
and (5) cable penetration has 
insignificant impact on prices local 
broadcasters pay for syndicated 
programming. Other sets of the exhibits 
were testified to by Ms. Beales to refute 
NPAA exhibits previously submitted by 
Mr. Allen Cooper.

Ms. Beales also testified that having 
experience as a professional in both the 
cable and broadcast industries, it is her 
opinion, that expanded audiences due to 
cable carriage of distant signals do 
generate additional advertiser revenues 
for the broadcast stations carried.

Dr. Rolla E. Park

Dr. Park testified in both NCTA’s 
direct and rebuttal case. He testified 
that the only relevant marketplace to 
examine for the purpose of 
approximating the rate the free 
marketplace would set, was one for 
distant signals bought by cable systems. 
It was his testimony that any reliance on 
attempted comparisons to other 
markets, in particular the market for 
sports programming purchased by USA 
Network and broadcast stations, is 
invalid and misplaced. The analogy is 
invalid because of the major differences 
between marketplaces which makes 
them incomparable.16 He testified that 
the significant differences are those (1) 
between the products being purchased, 
(2) the uses the products were put to, 
and (3) between the sources of revenue

18 Ibid, p. 66. 
16 Ibid, p. 70.

generated by the product.17 In his 
testimony, Dr. Park stated that even 
though there is no operating free market 
for distant signals, a model of such a 
marketplace could be constructed from 
publicly available studies of the 
industries. Dr. Park constructed and 
presented his model in this-proceeding. 
By using an example of a marketplace 
for oranges, Dr. Park described how 
prices are set by the interaction of the 
supply and demand for a product: His 
“supply” is the function of the cost of 
the orange to the seller (a seller would 
not be willing to sell the orange for less 
than it cost him); and, his “demand” is a 
function of the worth, of an orange to the 
buyer (a buyer would be willing to pay 
more for the first orange than for the 
second, but not more than the orange is 
worth to him.18 Represented graphically, 
Dr. Park states that the point of market 
equilibrium is where the supply and 
demand curves intersect.

In the construction of his model, Dr. 
Park’s “demand curves” are based on a 
1970 regression analysis study, adjusted 
by Larson data as of the end of 1981, 
and by inflation factors. His “supply 
curves” are based on {1) the 1977 
Wharton economic projections on 
audience loss, (2) the 1979 Bortz 
econometric projections in below 100 
market, and (3) FCC case studies using 
1976-1977 data. His calculations of 
distant revenue gains are based on a 
1968 Park econometric study and his 
adjustments for pay cable diversions is 
based on May 1982 Neilsen data.19 After 
several calculations and adjustments of 
factors derived from these studies, Dr. 
Park summarized his analysis in a fee 
schedule format submitted by NCTA as 
a “worst case” representation of fees to 
be considered by the Tribunal for 
possible rate adjustments resulting from 
the FCC’s repeal of its distant signal and 
syndicated exclusivity rules.

Copyright Users—Rebuttal Phase

The NCTA presented two witnesses 
in the rebuttal phase: Dr. Rolla E. Park, 
Senior Economist, The Rand 
Corporation; Char Beales, NCTA’s Vice 
President for Media Services and 
Research.

Dr. Rolla Park

Dr. Park presented extensive 
testimony and evidence in support of his 
supply and demand distant signal 
marketplace model.

17 Ibid, p. 71.
18 Ibid, p. 72.
19 “Proposed Findings of Fact and Conclusions of 

Law by the Joint Sports Claimants”, September 1, 
1982, p. 77.
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Char Beales

Ms. Beales presented additional 
testimony, and evidence to further 
support NCTA’s exhibits, studies and 
testimony presented in its direct case.
Ms. Beales also presented testimony and 
evidence to refute testimony and 
evidence presented by the copyright 
owners in their direct and rebuttal 
cases.

Statutory Royalty Fee Schedule

After considering the comments of 
parties, the Tribunal at a public meeting 
on March 31,1982 adopted a motion 
finding, in part, ‘‘that it has the 
jurisdiction and authority to consider 
and to set royalty rates for additional 
signals and programming without being 
limited by the rates originally contained 
in the Act for other signals and 
programming. However, the Tribunal 
concludes that it will also consider and 
judge accordingly all evidence regarding 
the relationship, if any, between any 
such new rates and the current statutory 
rates.”

The legislative history of the cable 
provisions of the copyright law has been 
presented in considerable detail in this 
record. Neither the rates in the copyright 
law nor the legislative history limit our 
adjustment of the rates for those signals 
and programs within the scope of this 
proceeding. We have reached similar 
conclusions in other rate proceedings, 
which holdings have been uniformly 
affirmed on judicial review.*0

It is also clear from the legislative 
history that, as a policy matter, we were 
not expected to look to the statutory 
schedule for guidance as to the measure 
of reasonable compensation. Those 
rates were adopted by the Congress to 
implement an agreement between NCTA 
and MPAA, in which the fee schedule 
was only one of a number of 
accommodations reached on cable 
copyright issues.

Another issue related to the statutory 
schedule requires comment. Just as our 
determination in this proceeding is not 
restricted by the statutory schedule, the 
perceived inadequacies of that schedule 
provides this Tribunal with no 
justification to balance the scales by 
excessive compensation of the copyright 
owners for those copyrighted works 
within the scope of this proceeding. Any 
appeals concerning the statutory

20 In the mechanical royalty adjustment we 
stated: “Likewise, the statutory language and the 
legislative history of the copyright revision bill 
excludes any presumption concerning the 
‘reasonableness’ of the existing rate. Nor is the 
existing rate to be accorded precedential weight in 
the Tribunal’s proceedings.” (46 F R 10478)

schedule should be addressed to the 
Congress.21
Statutory Criteria and Legislative 
Guidance

In contrast to the detailed criteria 
provided'in 17 U.S.C. 801(b) for our 
jukebox and mechanical royalty 
adjustments, the copyright law provides 
only the most general guidance for this 
proceeding. We had occasion to analyze 
our jurisdiction in cable royalty matters 
in the 1980 ajustment proceeding.22 In 
the portion of the determination devoted 
to legal issues, we observed that the *. 
scope of our jurisdiction was limited, but 
within that scope the Congress has 
given us broad discretion. Our 
jurisdictional and legal conclusions 
were challenged by both copyright 
owners and NCTA, but fully affirmed by 
the Court of Appeals23 for the District of 
Columbia Circuit

We have reached the same general 
jurisdictional conclusions in the current 
proceeding as in the 1980 case. The 
Congress has rigidly confined the scope 
of the proceeding, but within the area 
assigned we find that the Congress has 
granted us broad discretion. Our 
conclusions are fortified by the uniform 
holdings of the courts reviewing our 
determinations.

In the new distant signal adjustment, 
the Act directs us to consider, “among 
other factors, the economic impact on 
copyright owners and users.” The House 
Report (H.R. 94-1476 at 176) directs us to 
consider the effect of the FCC action “on 
copyright owners and users, including 
broadcast stations, and the effect of 
such distant signals on local 
broadcasters’ ability to service the 
public.”

With regard to the syndicated 
exclusivity rule, the Copyright Act 
authorizes us to “assure that such rates 
are reasonable in light of the changes to 
such rules and regulations.” The House 
Report states that the “exclusivity rules 
of the FCC have the effect of protecting 
copyright owners by restricting the 
cable carriage of certain distant 
television programming. If these rules 
are changed in the future to relax or 
increase the exclusivity restrictions, it is 
the Committee’s judgment that royalty

21 The minority views of Congressmen Harold S. 
Sawyer, M. Caldwell Butler, Barney Frank, and Dan 
Lungren to accompany H.R. 5949, Cable Television 
C op yrigh t Act Amendments, of the 97th Congress, 
H.R. 97-559—Part I assert that the Tribunal’s 
“bureaucratically fixed royalties were 
unrealistically lower than their true market value.” 
The cable royalty schedule was not established by 
the Tribunal, but by the Congress in Pub. L  94-553.

22 46 FR 892-97.
23 NCTA v CRT, No. 81-1005, US Court of Appeals 

for DC Circuit, September 10,1982.

rates paid by cable systems should be 
adjusted to reflect such changes.”24

It is also essential to take into account 
the statements of the legislative drafters 
of these provisions that they did not 
contemplate the complete elimination by 
the Federal Communications 
Commission of its regulations on distant 
signal carriage and syndicated program 
exclusivity. Congressman Robert 
Kastenmeier, Chairman of the House 
Subcommittee on Courts, Civil Liberties 
and Administration of Justice wrote FCC 
Chairman Charles Ferris, March 13,
1980, quoted in 79 FCC 2d at 897, “We 
did not contemplate such a sweeping 
change in the regulatory structure when 
we drafted Public Law 94-553.” It is thus 
necessary for the Tribunal to 
accommodate the statutory language to 
the reality of the situation existing in the 
cable television industry as a result of 
the Commission’s actions.

Proceedings o f the Federal 
Communications Commission

The record of this proceeding includes 
references to certain findings of the 
Federal Communications Commission in 
matters before the Commission. The 
Congress has assigned exclusive 
jurisdiction in the matters covered by 
this proceeding to the Tribunal. The 
Commission acted on the 
communications matters within its 
jurisdiction and has disclaimed any 
determinations concerning issues within 
the jurisdiction of the Tribunal.25 We 
express no views concerning 
conclusions reached by the Commission 
on matters of communications policy. 
The subject matter of this proceeding 
was not before the Commission. We 
have reached our determination on the 
basis of the record established in this 
proceeding.

Other Proceedings o f the Copyright 
Royalty Tribunal

The Tribunal has completed two 
proceedings, and is currently engaged in 
a third proceeding for the distribution 
among copyright owners of the cable 
royalty fees. During these proceedings 
copyright claimants presented evidence 
which among other matters sought to 
establish that the secondary 
transmission of their copyrighted 
worked by cable systems was harmful 
to them and of a benefit to cable 
operators. Cable operators did not 
participate in those proceedings. The 
evidence and findings of those 
proceedings cannot provide any bais for 
a decision in this proceeding, and such

24 HR 94-1476, p. 177.
* 25 See 79 F.C.C. 2d at 762-63.
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evidence and findings were excluded 
from any consideration.

Impact o f Tribunal Rate Adjustment

A. Availability of Diverse Programming

The cable industry asserts that any 
significant increase in their copyright 
fees would “dramatically aggravate the 
cable industry’s movement away from 
carriage of distant signal programming, 
thus causing corresponding decreases in 
the availability of diverse broadcast 
programming sources to the public.”26 
We are told that cable operators would 
not pay the copyright fees proposed by 
the Copyright owners, but elect to drop 
distant signals, and in effect restore the 
FCC restrictions on the carriage of 
distant signals.

In adopting our royalty adjustment, 
we have attached particular importance 
to the ability of the cable operator to 
make a business judgment as to the 
benefit to his enterprise from the 
carriage of a particular signal. The 
extent of the subscribers interest in 
receiving that signal will be reflected in 
his judgment. If the operator concludes 
that the carriage of the signal is of 
limited benefit, he may choose not to 
carry it because of the increased 
copyright payments. Would such a 
decision so harm the public that the 
Tribunal should refrain from adopting a 
royalty schedule reflecting the 
reasonable marketplace value of the 
copyright owners programs?

We observe first that the Congress 
has not assigned to this body the 
determination of national policy as to 
fostering of various competing methods 
of transmitting programs to the public. If 
the payment of fees based on the 
reasonable value of the programs causes 
operators to drop distant signals with 
resulting adverse public policy 
consequences, the Congress may wish to 
consider if some form of assistance to 
the cable industry is appropriate.
Clearly that is not the function of the 
Tribunal or copyright owners.

In adjusting the rates, we have 
examined the public policy reflected in 
the existence of the cable compulsory 
license. We further note that after 
protracted examination, the Congress in 
pending legislation is retaining the cable 
compulsory license. This disposition is 
consistent with the testimony of the 
Tribunal before the committees of the 
Congress. We stated:27

“ Comments of NCTA, September 16,1982, p. 3.
“ Testimony of Thomas C. Brennan, Acting 

Chairman, CRT, June 24,1981 before Subcommittee 
on Courts, Civil Liberties, and The Administration 
of Justice, House of Representative’s Committee on 
the Judiciary.

It is our view that central to the 
consideration of this issue is the finding of 
Congress in 1976 that “it would be 
impractical and unduly burdensome to 
require the operators of cable systems to 
negotiate with copyright owners whose 
works are retransmitted by cable systems.
We are not aWare of any changes in 
copyright clearance procedures that presently 
provide justification for altering the judgment 
of the Congress that a cable compulsory 
license is currently necessary.

Our support for the present retention 
of the compulsory license reflected our 
concern at subjecting cable operators to 
individual transactions with copyright 
owners. This fear of the Tribunahwas 
echoed during the recent debate on the 
cable copyright legislation by 
Congressman Tom Railsback, the 
ranking minority member of the House 
Subcommittee having jurisdiction in 
copyright matters. He stated if the 
compulsory license were rejected:

We would have something over 4,000 cable 
systems that would then have to negotiate 
with all of the program suppliers. I sincerely 
believe we would have choas * * * 28

Testimony before both the Tribunal 
and congressional committees, including 
that of cable industry representatives 
and operators, permits the conclusion 
that the principal current justification 
for the cable compulsory license is the 
burden of the transaction costs with 
individual copyright owners. We do not 
find in the compulsory license, as it 
exists today, any public policy 
justification for establishing royalty 
rates below reasonable marketplace 
expectations of the copyright owners.

If a cable operator should elect to 
drop a distant signal, a wide range of 
alternative programming is available to 
cable subscribers. As to the particular 
programming within the scope of this 
proceeding our record establishes that 
there is much duplication of 
programming between that of local 
stations and the distant signals. For 
example, only a limited number of 
syndicated programs are available for 
performance. Our record further 
indicates that it is industry practice to 
run the same syndicated series in a 
particular day part throughout the 
country.

B. Copyright Costs of Cable Operators
There is no economic or policy 

justification for copyright owners to 
subsidize the existing or developing 
cable industry. Cable witnesses have 
directed our attention to the extensive 
capital investment required in the 
construction of systems, and the number

“ Congressional Record, September 28,1982, p. 
H7661.

of years required before many systems 
become profitable. But our record 
establishes significant growth in the 
number of cable subscribers and the 
prospect of a further steady rise in the 
percentage of households serviced by 
cable.

A more broadly based assessment of 
the state of the cable industry was 
reached by the House of 
Representatives Committee on the 
Judiciary in its recent report on cable 
copyright legislation. In supporting 
changes in cable copyright law, the 
committee cited the “enormous growth 
of the cable industry and the entry of 
large, well financed, corporations into 
the market.” 29

NCTA has asserted that many of the 
cable systems currently being built will 
not show a profit before the eighth to 
twelfth year of operation. Copyright 
owners in their evidence presented a 
different picture of the health of the 
cable industry, but even our acceptance 
of NCTA’s assessments would not' 
produce the result in this proceeding 
urged by NCTA.

Our statutory mandate to consider the 
impact of the royalty schedule on the 
cable industry does not suggest that our 
task is to ascertain if the cable industry 
after paying for all other regular costs of 
operation has adequate remaining 
revenue for payment of reasonable 
copyright fees for the carriage of .distant 
signals. The rates we have adopted will 
result in a significant increase in the 
cost to an operator for carriage of a 
distant signal, and are likely to have an 
impact on the level of profitability of 
some cable systems. But we cannot 
restrict our rate determination to its 
effect on cable industry profits. Rather, 
we must strike a balance between 
copyright owner and user, while also 
remembering that only the cable 
operator has freedom of choice in this 
congressional mandated marriage.

NCTA has argued that the costs of 
increased copyright payments cannot be 
readily absorbed by operators, and that 
they cannot be passed on to subscribers 
because of rate regulation and growing

“ H.R. 97-559, Part I, p. 4. See also Opening 
Statement of Senator Strom Thurmond, Chairman, 
Senate Committee on the Judiciary, “Hearings on 
Oversight of the Copyright Act of 1976 (Cable 
Television) 97th Congress 1st Session, p. 1, “The 
major change in this industry occurred with the 
invention of the telecommunications satellite which 
could beam multiple television signals 
simultaneously to any ground station of a cable 
company. This dramatic development led to an 
unprecedented growth of the cable television 
industry . . . The boom in cable television use has 
also resulted in an increase in revenue for the cable 
industry . . . Industry reports indicate that the 
cable industry has recorded an increase in earnings 
over the last four years of 641 percent.
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competition from other technologies.
The Tribunal in accordance with the 
requirements of the copyright law 
considered in the 1980 inflation 
adjustment proceeding the impact of 
rate regulation and concluded that the 
effect on subscriber charges was 
minimal. The Court of Appeals found 
that our “conclusion was amply 
supported by the record.” 30

NCTA calls our attention to the time 
lag between when the need for a rate 
increase manifests itself and the time 
when the request is approved. This issue 
also was considered extensively in the 
1980 proceeding. We again conclude that 
this factor does not justify withhholding 
fair compensation'from copyright 
owners, particularly when other 
suppliers of goods and services to the 
cable industry receive fair payment, not 
discounted for the rate regulation factor.

Finally, NCTA has argued that higher 
copyright fees should be rejected by the 
Tribunal because subscribers are not 
willing to pay more for distant signSls. 
The parties have presented evidence 
seeking to show what subscribers would 
be willing to pay. We found these 
speculations and projections of limited 
utility—the operation of the marketplace 
will provide the answer.

Royalty Rate for New Distant Signals
The Tribunal judged that the current 

statutory rates could not be considered 
those that would result from full 
marketplace conditions if the 
compulsory license did not exist. The 
rates were established as a legislative 
compromise, they are arbitrary, and 
they were intended to require only a 
minimum payment on the part of cable 
operators.31

The insistence by the cable operators 
on retaining the compulsory license is, 
in the Tribunal’s judgment, an indication 
that its cost to them is lower than what 
they would have to pay in the free 
market.32The Tribunal also considers 
that the cable operators enjoy a 
substantial benefit in not having to 
negotiate for each program they carry on 
a separate basis.33

For reasons that are related, the 
Tribunal also did not consider the rate 
structure presented by Dr. Park for the 
NCTA an accurate reflection of what the 
rates would be in the actual 
marketplace. Dr. Park himself conceded 
that there were discrepancies between 
his study and the real world.34 The data

30NCTA v. CRT, p. 28, slip opinion.
31 Motion Picture Association of America Ex. 2 pp. 

22-24; Joint Sports Claimants Ex. 1, pp. 15-40.
32 T R 1841.
33 TR pp. 1464,1635.
34 TR p.2531.

upon which the study relies comes first 
of all from inconsistent time periods; it 
is a mixture of current data and of FCC 
data several years old, from a period in 
which the carriage of distant signals 
was significantly different from what it 
is today, as the cable operators 
themselves conceded.35 The calculations 
themselves led to conclusions whose 
plausibility the Tribunal was unable to 
accept; such as that the copyright 
owners in a free market would accept 
rates similar to those in the statute.36

Dr. Park testified:
My analysis leads to the conclusion that 

current rates for the first signal are higher 
than the rates that would result from the free 
market analysis, from the operation of a free 
market.

By the same token, the current rates are 
smaller than the value of the first signal to a 
distant station.37

In addition, the study was 
theoretically complex, it contained 
acknowledged errors, and it employed 
judgment and intuition which the 
Tribunal could not evaluate,38 to a 
degree which caused the strength of its 
mathematical assertions to be 
weakened.39The fact that the study was 
a projection of transactions that might 
take place,40 rather than a reflection of 
transactions that have actually taken 
place, caused the Tribunal to view its 
conclusions as speculative, and not as a 
basis for determining a rate.

The Tribunal considered that the 
marketplace analogies presented by the 
copyright owners were much more 
helpful. These analogies were at least 
based upon actual transactions. The 
Tribunal, however, was limited in its 
ability to rely upon these analogies 
because of the substantial differences 
between the marketplace proposed by 
the copyright owners in their 
comparisons and the distant signal 
marketplace. The copyright owners in 
general selected for their analogies the 
broadcast market U.S.A. Network, and 
sports regional network; however, the 
Tribunal considers that these markets 
more closely resemble each other in 
many respects than they do the distant 
signal marketplace.41

The dissimilarity between the distant 
signal cable market and the broadcast 
and sports network markets is apparent 
above all in the reliance by the latter for

33 "Proposed Findings of Fact and Conclusions of 
Law of the Joint Sports Claimants”, September 1, 
1982, p. 77; TR 1262-63, 2102, 2104, 2394-96, 2633.

38 TR 2503, 2523-25.
37 TR 2676.
34 TR 2420-27, 2518-19.
39 TR 2503, 2565-67, 2610-11, 2690-93.
40 TR 2392-94.
41 TR 2915-16.

their income upon advertising.42 Cable 
operators in the distant signal market 
are renumerated in no way whatsoever 
by advertising. Broadcasters, on the 
other hand, not only rely upon 
advertising for their income, but there is 
a direct relationship between their 
income and specific programs.43 With 
sports cable networks the picture is 
mixed, in that income may not be due 
solely to advertising, but the 
relationship between a specific kind of 
programming, the choice to carry that 
programming, and income itself is 
direct,44 which is not the case in the 
distant signal market.45

The Tribunal therefore judged that the 
amounts paid for broadcast 
programming or sports cable network 
programming are unreflective of what 
cable operators would be willing to pay 
for distant signals.

The second distinction between the 
distant signal market and the broadcast 
and sports network markets relates to 
control over programming. In this 
regard, the Tribunal considers that there 
is no question that the broadcast market 
and the distant signal market are 
completely different. The broadcasters 
maintain total control over their 
programming.46 With distant signals, 
except to the extent that cable operators 
may select different programming by 
selecting different entire broadcast 
signals, the cable operator has no 
control whatsoever. With U.S.A. 
Network and sports cable networks, 
control over programming may not be 
quite as absolute as it is in the 
broadcast market; nevertheless, the 
cable operator in these markets does 
have the choice of either carrying or not 
carrying a specific kind of 
programming47 The Tribunal considered 
that the value of a product in two 
different markets would not likely be 
equal if the control over that product 
were not equal.

The Tribunal was governed by this 
viewpoint in its judgment of all of the 
calculations made by the separate 
copyright owners in their efforts to 
quantify the worth of their programming. 
The Tribunal, therefore, did not feel 
obliged to assess in detail the specific 
accuracy of these calculations; such as 
the amount distant signals have diverted 
viewing from local broadcast stations,48

42 "Proposed Findings of Fact and Conclusions of 
Law by the National Cable Television Association, 
Inc.”, September 1,1982, p. 96; TR 2381-83, 2915-16.

43 TR 1426-31, 2381-83, 2909-15.
44 TR 2915-16.
45 TR 2912-13.
46 TR 2912.
47 TR 2382.
48 TR 266-267.
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or the factors that go into determining 
the cost of broadcast programming.49 
The Tribunal also felt that the much 
larger issues rendered moot the issue of 
whether or not additional distant signals 
decline in value.50 Nor did the Tribunal 
find anything in the record to indicate 
that a particular distant signal should be 
given a separate and distinct value, in 
contrast to the value given other distant 
signals.51

The Tribunal does single out, 
however, that it cannot accept the 
proposal by the Joint Sports Claimants 
that the rate should be related to the 
cable royalty distribution. To do so 
would incorporate a fixed royalty 
distribution in the rate for future years 
regardless of changing circumstances.52

In the absence of a free market or any 
marketplace directly analogous to that 
for distant signals, the Tribunal looked 
for its initial guidance to the 
marketplace analogies presented by the 
copyright owners and to the value for 
their programming that they derived 
from them. Then, on the basis of its 
judgment and the record as a whole, the 
Tribunal made a downward adjustment 
for what it considers the difference 
between these marketplaces and the 
marketplace for distant signals. The 
Tribunal concluded that a fair and 
reasonable rate for each additional 
distant signal is 3.75%.

Program Syndication Royalty 
Adjustment

The Tribunal found that the statutory 
fee schedule does not provide 
“reasonable” compensation to the 
copyright owners as a result of the 
deletion of the syndicated program 
exclusivity protection rules by the FCC. 
Therefore the Tribunal is imposing an 
additional fee on the royalty rate 
already in existence to compensate the 
copyright owners for losing blackout 
protection.

The regulations repealed by the FCC 
in July 1980 placed exacting limitations 
on the number of distant television 
signals that cable systems could 
distribute to their subscribers.53 In 
addition, the rules required deletion of 
certain individual syndicated programs

49 TR 1253-55.
50 TR 2056-57,2119-21; “Proposed Findings of Fact 

and Conclusions of Law by the Motion Picture 
Association of America, Inc., and its Member 
Companies”, September 1,1982, pp 74-75.

*' TR 2093-94.
52 “Proposed Findings of Fact and Conclusions of 

Law by the National Cable Television Association, 
Inc.”, September 1,1982, pp. 89 and 98; TR 1118.

“ 47 CFR 76.59(b)-{e), 76.61(b)-(f) and 71.63 
repealed.

from distant signals otherwise available 
for carriage.54

The copyright owners case in large 
part was based upon analogous 
marketplace considerations. Another 
perspective employed was that of harm 
to the owner of the copyright and 
benefit to the user.55 Specifically the 
copyright owners were asking the 
Tribunal for an amount of two to three 
times the existing royalty rate for the 
loss of exclusivity protection and to 
compensate them for the revenues lost 
because of cable’s importation of 
syndicated programming into local 
markets.56

While the Tribunal agreed in principle 
to the arguments concerning harm and 
benefit advanced by the copyright 
owners it differed with respect to the 
quantification of those arguments as 
reflected in the record.

Benefits to the Cable Operator
Dr. Bridger Mitchell, senior research 

economist for the Rand Corporation, 
testified for the copyright owners about 
the effect of the syndicated exclusivity 
rules and their repeal on cable 
systems.57 The copyright owners cite a 
list of alleged benefits which they 
maintain accrue substantially to the 
cable operator now that syndicated 
exclusivity protection has been deleted, 
but which the Tribunal finds of marginal 
if not de minimus importance. These 
include: elimination of subscriber 
confusion and resentment by reason of 
blackouts; enabling systems to promote 
their schedules with certainty and 
confidence; avoiding the expense of 
alternative stand-by delivery systems; 
and the privilege of piggy-backing on the 
promotional efforts of broadcasters.58 
These particular arguments are not 
persuasive since the record amply 
demonstrates that the overwhelming 
number of cable systems resorted to 
blacking out the programming at issuer 
rather than substituting something in its 
place.59

Harm to the Copyright Ov/ner
The copyright owners have asserted 

that deletion of the distant signal and 
syndicated exclusivity rules reduces 
copyright owners’ income from 
broadcasters for copyrighted works 
carried on distant signals. This result, it 
is said, is primarily a function of the 
nature of the local television market. 
Distant signal importation fragments

54 47 CFR 78.151-76.181 (repealed).
55 TR pp. 135,170-71.
56 TR p. 6.
67 TR pp. 410-21.
58 TR p. 3006.
59 TR pp. 236-37.

local audiences. Advertising revenues 
for local stations are, therefore, reduced, 
generally in direct proportion to 
audience diversion.60 This phenomenon 
was viewed from the perspective of 
those who deal with this market on a 
continuing basis. To this end Program 
Suppliers (copyright owners) presented 
the testimony and exhibits of 
management from an independent 
station, KOKI, Channel 23 in Tulsa, 
Oklahoma.

As an independent station KOKI 
purchases virtually all of its 
programming.61 Cable penetration in the 
Tulsa area is now close to 50 percent.62 
The Tribunal was told that 80 to 85 
percent of KOKI’s programming is 
duplicated by distant signals, and that 
cable systems in the Tulsa area actively 
advertise the syndicated programming 
they carry on a distant signal basis. 
Based on Arbitron surveys, KOKI has 
concluded that distant signals have 
reduced its audience by one-third.63 This 
development, it is asserted, has made it 
difficult for KOKI to sell programming to 
advertisers, who are aware of the 
reduced audiences and the fact that 
identical programming may be 
appearing in distant signals.64 KOKI 
estimates that distant signal importation 
has produced a reduction in revenues of 
30-35 percent annually.65

NCTA on the other hand countered 
that KOKI never requested any cable 
systems to provide syndicated 
exclusivity protection for any of its 
programming prior to April 1981, about 
2\ months before repeal of the 
syndicated exclusivity rules became 
effective.66 James W. Lavenstein,
General Manager, KOKI-TV and 
witness for MPAA, testified that April 
1981 was when KOKI began seeking 
syndicated exclusivity protection.67 A 
letter for only his first request was 
placed in evidence by MPAA.68

The witnesses from KOKI claimed 
that had the exclusivity rules not been 
repealed the station would have 
exercised its rights under these rules to 
the fullest extent in the future.69Not

“ "Proposed Findings of Fact and Conclusions of 
Law of the American Society of Composers, 
Authors and Publishers”, September 1,1982, p. 16

61 TR p. 539.
62TR p. 540.
“ TR p. 611.
84TR pp. 571-76.
“ TR p. 611.
“ TR p. 105.
67 TR p. 106.
“ TR p. 107.
“ TR pp. 697-98. At this point MPAA introduced 

evidence that KOKI had exercised the right to 
protect some of its regional network programming 
under the F.C.C.’s network non-duplication rules, 47 
CFR 76.92 et seg. MPAA Exhibit 21, pp. 1 ,2 ,6 -10 .



52156 Federal Register /  Vol. 47, No. 224 /  Friday, Novem ber 19, 1982 /  Rules and Regulations

withstanding what might or might not 
have been done with respect to 
requesting protection Mr. Enderwood, 
Advertising and Promotion Manager, 
KOKI-TV, testified that his station was 
forced to spend money on defensive 
advertising so as not to erode the viewer 
base any further, rather than to 
advertise expansively so as to broaden 
their viewership. He testified that the 
same defensive posture was found 
among advertisers.70

The witnesses from KOKI presented 
what they considered to be significant 
“hard” data by which they attempted to 
quantify the loss in audiences and 
advertising.71 KOKI attempted to 
quantify the loss in audience by using 
the advertising, rates charged in the 
Tulsa market during 1980. Employing 
several assumptions, considered 
conservative by KOKI, the station 
calculated a drop of $1 million annually 
if it lost four rating points in this day 
part.72

KOKI-TV may or may not be a typical 
station and its experience with cable in 
the Tulsa market may or may not be 
typical but the Tribunal believes that the 
evidence in the record in this regard 
supports, to a limited degree, one form 
of the harm argument made by the 
copyright owners.

Another form of the harm argument 
was made by two witnesses who 
presented the seller’s perspective. Mr. 
Warren Larson, financial vice president, 
Paramount Picture Corporation and Mr. 
Robert M. Jacquemin, senior vice 
president of sales for Paramount 
Television’s Domestic Distribution 
division described the syndicated 
television programming market and their 
opinion of the impact on it as a result of 
the F.C.C.’s repeal of the distant signal 
and syndicated exclusivity rules.73

These two witnesses testified that the 
backbone of the syndication industry is 
the sale of off-network series, primarily 
to independent television stations.74 
Further, they said that it is impossible to 
look at the syndication market without 
considering the networks ran. The 
present structure of the network run of 
any series mandates that the program 
supplier operate at a loss they 
explained.75 As a result syndication is 
the place to which the supplier must 
look to recoup losses and to earn a 
profit. But, because there are so few 
successes in the syndication market,76

70TR p. 583.
71TR pp. 600-01.
72TR pp. 623-29.
73 TR pp. 344-64 and 1292-1355.
74 TR pp. 364 and 1297.
75 TR pp. 354-55.
76 TR pp. 348-49.

each of the successes must bear the 
weight of all programs that have failed 
to get to syndication. This increases the 
deficit that must be recovered by a 
successful syndicated program by a 
multiple of 10 to 20 times die deficit for 
an individual program.77

Copyright owners assert that cable 
has had an adverse effect on the sale 
and price paid for all types of programs. 
Mr. Jacquemin related several examples 
where sales had not been consummated 
or where the price obtained was lower 
as a result of cable importation.78 He 
also cited some examples that had 
occurred showing the adverse effect 
since deregulation.79 Mr. Jacquemin also 
testified that since deletion of the rules 
the problems caused by increased 
distant signal availability and loss of 
syndicated exclusivity protection has 
become even more pronounced.80

An issue that surfaced repeatedly 
throughout the proceeding was whether 
or not producers received increased 
prices from superstations. If WTBS is a 
fair example, and the Tribunal believes 
it is, conflicting evidence was 
introduced to show what prices it paid 
for programming product. NCTA witness 
Char Beales testified that distant cable 
audiences do generate added 
advertising revenue for the stations 
carried by cable as distant signals, and 
she quoted Ted Turner as saying that 
WTBS has been paying program 
suppliers from 100 to 1400 percent more 
for programming based on its national 
audience.81 However she introduced no 
evidence to support these claims. For 
their part copyright owners argued that 
WTBS paid nowhere near what its level 
of distant signal subscribers warranted. 
Furthermore the evidence they 
presented showed that none of the other 
national or regional superstations made 
an effort to pay prices commensurate 
with their superstation status. For 
example Mr. Jacquemin testified about 
two sessions with WTBS for the sale of 
syndicated series and feature films. In 
both cases WTBS was willing to pay 
slightly more than what would be 
justified by the Atlanta market, but our 
record provides no basis for any general 
finding that program suppliers are being 
compensated for the distant signal 
audience.82

This actual experience attenuates 
NCTA’s claims of additional revenues 
being available because of the wider

77 TR p. 359.
78 TR pp. 1302-04.
79 TR pp. 1352-55.
80 TR p. 1316.
81 TR pp. 2727-2753.
82 TR pp. 1306 and 1309-11.

audiences achieved by superstations.83 
The Tribunal concludes that the 
syndicated television programming 
market is one of high risks and that 
although these risks would be present 
without the phenomenon of cable they 
are nevertheless somewhat exacerbated 
by cable.

In an attempt to quantify the effects 
on the syndicated programming 
marketplace caused by the abolition of 
the syndicated exclusivity rules, Mr. 
Jacquemin presented two studies. In 
one, he attempted to determine in 
general whether distant signal 
importation has had any influence on 
the pricing of syndicated programming 
and on Paramount’s revenues. This 
study did not address the impact of the 
carriage of additional signals permitted 
by deregulation,84 and therefore is of 
limited relevance to the issues in this 
proceeding. His conclusion was that the 
importation of distant signals had a 
substantial negative effect on the prices 
paid for syndicated programming.85

The second study attempted to show 
how the repeal of the exclusivity rules 
had a negative impact on the sales of 
syndicated series, the extent of that loss, 
and developing trends if any.86 The 
working hypothesis employed by Mr. 
Jacquemin was where protection was 
given prices paid would be high. He 
contended that this study proved not 
only a disparity in prices between 
markets but also that the gap was 
widening.87 NCTA countered that since 
Mr. Jacquemin classified markets as 
“protected” or “unprotected” based not 
on how frequently stations in the market 
requested exclusivity protection, but on 
how frequently cable systems chose to 
substitute other programming for 
syndicated programming deleted at the 
request of a station rather than blacking 
it out the validity of the whole study 
could be in question. Under those 
circumstances the Tribunal could assess 
only marginal value to these studies.

Dr. Stanley M. Besen, senior 
economist, Rand Corporation, testified 
that there were two kinds of harm which 
attach to program suppliers because of 
distant signal importation. One type 
results from a portion of the viewing 
audience being diverted from local 
signals to distant signals. This he said 
causes a reduction in advertising 
revenues of the local stations which, in 
turn, reduces the potential revenue to 
program suppliers from program sales to

83 TR pp. 1307-1314.
84 TR pp. 1320,1364,1379-80.
85 TR pp. 1317-39.
86 TR p. 1339.
87 TR pp. 1345-46.
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the local stations.88 A second type of 
harm relates to the value of distant 
signals to cable subscribers. Thus Dr.( 
Besen.contends that to the extent that 
program suppliers do not share in any 
additional revenues generated by a 
system’s carriage of distant signals, the 
suppliers are also harmed.89

In Dr. Besen’s opinion the first type of 
harm was the main thrust of the FCC’s 
decision to repeal its syndicated 
exclusivity and distant signal rules. 
Because he believed Congress, in 
creating cable’s compulsory license, was 
concerned with the second type of harm 
he endeavored to estimate that harm by 
calculating the value of distant signals 
to cable subscribers.90Dr. Besen 
produced a table showing the estimated 
percentages by which subscriber fees 
could be increased as a result of the 
addition of a distant signal or signals.91

He testified that his table does not 
address the first type of harm, only the 
second.92 Moreover he conceded that the 
values in his table were subject to some 
modifications. Most important to this 
discussion is that the equation upon 
which they were based calculated the 
demand for adding distant signals not 
subject to the FCC’s syndicated 
exclusivity rules.93

The Tribunal concludes that while Dr. 
Besen’s studies shed some light on the 
harm issue they are of limited value in 
establishing a rate structure to 
compensate copyright owners for the 
repeal of syndicated exclusivity.

For somewhat of the same reason we 
reject the methods of Dr. David Black of 
joint music to calculate new copyright 
fees for previously carried signals newly 
freed of the syndicated exclusivity 
rules.94 We cannot place too much 
reliance on Dr. Black’s entire calculation 
because the record reflects alleged 
weaknesses. First, he assumes that 
music’s share of the compulsory license 
revenue pool will remain constant. This, 
according to NCTA’s argument, is 
essential to his formula. If music’s share 
of the pool were to increase, the 
copyright fee needed to recoup music’s 
revenue loss from audience diversion 
would be lower than Dr. Black 
calculates. NCTA claims the converse is 
also true.95 The second problem is the

88 TR pp. 460-61, 483-87.
89TR p. 461
90 TR pp. 475-504.
91 Motion Picture Association of America Exhibit 

27, TR pp. 487-505,1257-70.
92 TR pp. 1261-62.
93 TR pp. 513-17,1265-67.
94 Joint Music Exhibit 4, TR 721-25.
95 TR pp. 729-31, 775-77.

assumption that all revenue lost to 
individual broadcasters as a result of 
the percent of audience diversion 
predicted by the FCC would be lost to 
the broadcast industry.96 This results in 
an overstatement of the copyright fee 
multiples derived in this calculation. 
Another problem is the assumption that 
broadcast music license fees are 
indicative of the value of music to cable 
systems. The record reflects the very 
real possibility that Dr. Black overstated 
joint music’s case, and therefore is 
unreliable as a total benchmark on 
which to set rates for syndicated 
exclusivity repeal.

Rates recommended by the NCTA 
were incorporated in the rebuttal 
testimony of Dr. R. E. Park, senior 
economist, Rand Corporation. Dr. Park 
constructed an alleged marketplace 
model for distant signals and used this 
plus an earlier study in attempting to 
arrive at a revised fee to make provision 
for deletion of exclusivity protection.97 
The Tribunal rejects Dr. Park’s 
conclusions.

The Tribunal concluded from the 
evidence that Dr. Park’s analysis was 
based upon assumptions that were 
highly tentative in nature and from 
inconsistent time periods.98The record 
also indicates that Dr. Park’s analysis 
was limited to the mechanistic 
application of an̂  arithmetic formula 
which ignored the realities of the 
marketplace, made no provision for 
emerging technological advances, 
compounded the confusion of the 
audience diversion study and 
understated if not totally ignored the 
differences between distant signal 
carriage during the early 70’s and 1980." 
Furthermore the Tribunal was skeptical 
of and unresponsive to Dr. Park’s 
constant intuitive judgments and 
interpretations.100 As a result the 
Tribunal could not accept NCTA’s 
premise that little if any harm resulted 
from the repeal of the syndicated 
exclusivity rules.

Based on the entire record it is the 
Tribunal’s judgment that while NCTA 
understated the effects of the repeal of 
the rules the copyright owners 
overstated it. Based on the evidence in 
this proceeding the Tribunal finds that 
in addition to the absence of an 
operating free market, the concept of an 
analogous market is elusive. We reject 
NCTA’s contention that the evidence 
does not support levying a fee on 
imported distant signals to compensate

96 79 FCC 2d at 699.
97 TR pp. 2465-68, 2581-86.
98 TR pp. 2529-31, 2511-25-37.
99 TR pp. 2565-67.
100 TRr pp. 2420-27, 2518-19.

for the abolition of syndicated program 
exclusivity. In our view it does. 
Furthermore we reject NCTA’s 
contention that a fee imposition would 
be.burdensome. On the basis of the 
record we find that the cable industry 
has been able to absorb other cost 
increases without any disruptive impact 
on the structure.

The evidence also shows that while 
not conclusive there is sufficient merit to 
the argument that copyright owners, 
particularly program syndicators, will 
suffer further harm as cable systems 
increase their penetration of 
metropolitan markets. Again, though not 
conclusive the evidence indicates to a 
degree that audience diversion does 
have an economic impact primarily on 
the ability of syndicators to sell their 
product at a premium price.

In a related sense the record offers 
conflicting evidence as to the amount 
and effect of blackout protection 
requested by television stations. Earlier 
the experience of KOKI television in 
Tulsa, Oklahoma was cited.101 Again 
and again the record of this proceeding 
refers to a 1972 FCC statement102 which 
purports that syndicated exclusivity was 
requested only 26% of the time in the top 
100 markets. Dr. Park relied on the 26% 
estimate even though he conceded that 
“* * * unfortunately, they don't give 
any backup for that. This is the 
conclusion they state, and I’m using it 
here as some indication of the amount of 
actual requests for exclusivity that took 
place.” 103

Mr. Fritz E. Attaway, vice president 
and counsel for MPAA argued that the 
failure of stations to exercise their rights 
under the rules was not because of the 
low value of the rules, but because of 
the burden of having to give notice, or 
seek enforcement of the rules.104 Mr. 
Allan R. Cooper, vice president of 

-MPAA, along with Dr. Mark Levy, 
director of the Center for Research and 
Public Communications, presented the 
results of a survey conducted among 
broadcast stations in the top 50 
television markets.105 Unfortunately, 
from the Tribunal’s perspective the 
survey stopped short of indicating how 
often stations requested protection; how 
many cable systems had requests made 
of them; and how much programming 
was actually affected by these 
requests.106

101 TR pp. 106-7.
102 71 FCC 2d at 951, 964.
103 TR p.2465.
104 TR pp. 165-66.
‘"M otion Picture Association of America Exhibit 

R3-5, TR pp. 2781-85, 2818-33.
10STR pp. 2785-2802, 2956-61.
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The underlying assumption of the FCC 
analysis of a 26% percent request factor 
was that exclusivity provisions were 
expected to have the greatest effect on 
cable systems operating in the largest 
markets, with the smallest effects to be 
experienced in markets 51-100, not 
served by local independent stations.107 
On the other hand, a study by NCTA in 
1979 in which 1,024 cable systems in 
major markets were surveyed showed 
that of the 421 systems responding, 
approximately 20 percent indicated that 
they were receiving exclusivity 
protection requests for approximately 35 
hours of programming per week per 
system. And in some markets deletion 
was required of nearly half of distant 
signal programming.108

Dr. Bridger Mitchell in his testimony, 
stated among other things, that the 
difference between the results of the 
FCC analysis and the results produced 
by NCTA may represent changes in the 
marketplace between the times the two 
studies were embarked upon. Dr.
Mitchell also suggested that more 
reliance should be placed on the NCTA 
study because it is based on actual 
data.109

Cable operator, Carolyn Chambers, 
executive vice president of Liberty 
Communications, claimed their systems 
received few requests for protection 
under the rules. She stated that only 
three of 18 systems ever received such 
requests. Conversely, only two of 
Liberty’s broadcast stations located in 
top 100 markets thought the importation 
of syndicated programming was 
important enough to ask for 
protection.110 Mr. John H. Evans, 
executive vice president of Arlington 
Communications Corporation (ARTEC) 
testified that his company had received 
few exclusivity requests. The paucity of 
requests may be mitigated he thought, 
because ARTEC is virtually the only 
cable service in the local Washington 
area and serves a very small share of 
the audience.111 Penetration level as in 
the case of ARTEC, may have been a 
factor in the frequency of exclusivity 
requests.112 The record is murky in this 
regard. The Tribunal acknowledges that 
other factors may exist as well, but the 
evidence is too conflicting to form 
absolute judgments.

Cable systems will reap some benefits 
and the copyright owners will suffer 
harm as a result of the repeal of the

107 Motion Picture Association of America Exhibit 
26, p. 2, TR pp. 412-14.

108 Motion Picture Association of America Exhibit 
26, Table 1 {revised), TR pp. 1331-33.

109 TR pp. 415-20.
1,0 TRp. 1419.
111 TRp. 1664.
,,2TR pp. 373-74.

rules, but the record nevertheless 
demonstrates that this will not occur to 
the degree represented by the copyright 
owners. Therefore the Tribunal has 
revised downward the rates requested 
by the copyright owners and we set 
forth these new rates in § 308.2(d).
Relationship of Rate Adjustments

This proceeding has resulted from the 
repeal by the FCC of its regulations on 
distant signal carriage and syndicated 
program exclusivity. While these actions 
were taken simultaneously by the FCC, 
they present two distinct actions under 
the language of the copyright law. As we 
have noted before, the drafters of the 
statutory language have asserted that 
they did not contemplate the complete 
repeal of these rules by the FCC. It 
therefore has been necessary for the 
Tribunal to accommodate the statutory 
language to the actual situation resulting 
from the FCC action.

We resolved that the actions of the 
FCC should be kept separate for 
purposes of the evidentiary proceeding 
and our decision process. We have 
therefore made separate determinations 
for the royalty fee to be paid for new 
signals, and the adjustment of the 
existing schedule to reflect the 
elimination of program syndication 
exclusivity. There remains for resolution 
the relationship between these 
determinations as they apply to new 
signals and new systems.

We have resolved that for new signals 
whose carriage was not permitted prior 
to June 24,1981 the copyright payment 
shall be determined exclusively by the 
application of the rate established by 
§ 308.2(C). We have also resolved that if 
a signal could have been carried by a 
cable operator prior to June 24,1981, 
was not carried, but subsequently is 
carried, the fees established by 
§ 308.2(d) apply if the signal was subject 
to the syndication rules. As to new 
systems, we have provided in § 308.2(d) 
that if the signal would have been 
subject to the syndication rule if the 
system had been functioning prior to 
June 24,1981, the fees established in 
§ 308.2(d) apply to such signals.

NCTA asserts that the § 308.2(d) 
adjustment may not be applied to 
previously authorized but not carried 
signals, or those signals of a ‘new system 
that would have been subject to the 
syndication rule.113 NCTA’s position 
rests on their reading of 17 U.S.C. 
801(b)(2)(C) which provides, in part, that 
“any such adjustment shall apply only 
to the affected television broadcast 
signals carried on those systems

113 Copyright Royalty Tribunal, Public Meeting, 
October 20,1982 Tr. pp. 10-12.

affected by the change.” This language 
expresses and reflects the expectation 
of the Congress that the FCC might 
adopt amendments of its program 
syndication rule, and that the 
syndication adjustment by the Tribunal 
should be restricted to the scope of the 
FCC action. It does not control the 
current situation where the FCC has 
totally eliminated the syndication rule. 
The interpretation urged by NCTA 
would render meaningless the clear 
intent of the Congress that the royalty 
schedule be “reasonable in light of the 
changes to such rules and regulations.” 
The benefits to cable operators and the 
harm to copyright owners exist without 
regard to when the signal was.first 
carried, or when the cable system 
commenced operations.

Cost o f Living Adjustment

The Copyright Owners have proposed 
that our royalty schedule should include 
a cost of living adjustment mechanism.

In our 1980 cable adjustment 
determination we wrote that, “Our 
authority to adopt interim cost of living 
adjustments must be judged in each 
proceeding by reference to the specific 
statutory provisions.” We did not find 
such authority in our cable inflation 
adjustment proceeding, and our holding 
has been affirmed upon judicial review.

We have not found it necessary to 
determine if our holding in a proceeding 
pursuant to 17 U.S.C. 801(b)(2)(A) can be 
distinguished from proceedings pursuant 
to 17 U.S.C. 802(b)(2) (B)and (D). We 
have resolved that the adoption of an 
inflation mechanism is not justified as a 
policy matter.

The cable royalty rates are expressed 
as a percentage of a system’s basic 
revenues. Consequently cable royalty 
fees to some extent reflect inflation 
without adjustment.114 We also share 
the argument advanced by NCTA that 
an inflation mechanism could result “in 
some double counting” if no 
consideration was given to the impact of 
inflation on subscriber fees.

Effective Date
The Copyright Owners have requested 

that the adjusted rate schedule be 
effective as of July 1,1981 to reflect the 
June 25,1981 effective date of the FCC 
deregulation. They argue that cable 
operators have been enjoying the 
benefits of their programs since that 
date, and should pay for them at the 
level the Tribunal has now found to be 
reasonable. NCTA argues that the

1,4NCTA v. CRT, No. 81-1005, U.S. Court of 
Appeals for D.C. Circuit, September 10,1982, 
Footnote 66, p. 21 slip opinion.
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Tribunal lacks authority for such action, 
and that any increase should not be 
effective until July 1,1983 in order to 
allow adequate lead time for the cable 
industry to adjust to the new rates.

We have determined as a policy 
matter to establish an effective date of 
January 1,1983. As discussed elsewhere, 
we have, particularly in our rate 
determination for new signals, given 
considerable weight to the argument of 
the copyright owners that in the final 
analysis the decision to carry or not 
carry certain signals will be a business 
decision of the cable operator. This must 
be an informed decision of the operator 
in which the operator considers 
copyright costs, along with other factors. 
We find that it would be inequitable to 
subject cable operators to substantial 
copyright payments without prior 
knowledge of the amount of such 
payments.

We find no justification for the 
request of NCTA for a six month delay 
in the effective date of the adjustment. 
Cable operators have enjoyed the 
benefits of de-regulation for 15 months— 
copyright owners should now receive 
the additional compensation authorized 
by the Congress.

We recently resolved115 that if a cable 
operator should elect to defer depositing 
the additional fees during the pendency 
of litigation and if such increases are 
affirmed after judicial review, the 
operator is then required to pay the 
higher fees, as of the effective date of 
the rate adjustment. We reaffirm that 
conclusion in this proceeding. We also 
reaffirm our conclusion that we have no 
specific or inherent jurisdiction to assess 
interest.

List of Subjects in 37 CFR Part 308
Copyright, Cable television.

PART 308—[AMENDEDJ

In consideration of the above, Part 308 
is amended as follows:

Section 308.1 is revised to read as 
follows:

§ 308.1 General.
This part establishes adjusted terms 

and rates or royalty payments in 
accordance with the provisions of 17 
U.S.C. I l l  and 801(b)(2)(A), (B), (C), and 
(D). Upon compliance with 17 U.S.C 111 
and the terms and rates of this part, a 
cable system entity may engage in the 
activities set forth in 17 U.S.C. 111.

§ 308.2 [Amended]
Section 308.2 is amended by adding 

new paragraphs (c) and (d):
*  *  *  *  *

1,5 47 FR 44728.

(c) Notwithstanding paragraphs (a) 
and (d) of this section, commencing with 
the first accounting period of 1983 and 
for each semiannual accounting period 
thereafter, for each distant signal 
equivalent or fraction thereof not 
represented by the carriage of:

(1) Any signal which was permitted 
(or, in the case of cable systems 
commencing operations after June 24, 
1981, which would have been permitted) 
under the rules and regulations of the 
Federal Communications Commission in 
effect on June 24,1981, or

(2) A signal of the same type (that is, 
independent, network, or non
commercial educational) substituted for 
such permitted signal, or

(3) A signal which was carried 
pursuant to an individual waiver of the 
rules and regulations of the Federal 
Communications Commission, as such 
rules were in effect on June 24,1981; 
the royalty rate shall be, in lieu of the 
royalty rates specified in paragraphs (a) 
and (d) of this section, 3.75 per centum 
of the gross receipts of the cable 
systems for each distant signal 
equivalent; any fraction of a distant 
signal equivalent shall be computed at 
its fractional value.

(d) Commencing with the first 
accounting period of 1983 and for each 
semiannual accounting period 
thereafter, for each distant signal 
equivalent or fraction thereof 
represented by the carriage of any signal 
which was subject (or, in the case of 
cable systems commencing operations 
after June 24,1981, which would have 
been subject) to the FCC’s syndicated 
exclusivity rules in effect on June 24, 

*1981 (former 47 CFR 76.151 et seq.), the 
royalty rate shall be, in addition to the 
amount specified in paragraphia) of this 
section,

(1) For cable systems located wholly 
or in part within a top 50 television 
market,

(1) .599 per centum of such gross for 
the first distant signal equivalent;

(ii) .377 per centum of such gross 
receipts for each of the second, third, 
and fourth distant signal equivalents;

(iii) .178 of 1 per centum for the fifth 
distant signal equivalent and each 
additional distant signal equivalent 
thereafter;

(2) For cable systems located wholly 
or in part within a second 50 television 
market;

(i) —.300 per centum of such gross 
receipts for the first distant signal 
equivalent;

(ii) .189 of 1 per centum of such gross 
receipts for each of the second, third, 
and fourth distant signal equivalents; 
and

(iii) .089 of 1 per centum for the fifth 
distant signal equivalent and each 
additional distant signal equivalent 
thereafter;

(3) For purposes of this section “top 50 
television markets” and “second 50 
television markets” shall be defined as 
the comparable terms are defined or 
interpreted in accordance with 47 CFR 
76.51, as effective June 24,1981.
Thomas C. Brennan,
Acting Chairman.
[FR Doc. 82-31747 Filed 11-18-82; 8:45 am]

BIUNG CODE 1410-01-M

VETERANS ADMINISTRATION 

38 CFR Part 36

Decrease in Maximum Interest Rate; 
Home Loans

AGENCY: Veterans Administration. 
a c t io n : Final regulations.

SUMMARY: The VA (Veterans 
Administration) is decreasing the 
maximum interest rate on guaranteed, 
insured and direct loans for homes and 
condominiums. The maximum interest 
rate is decreased because the mortgage 
money market has eased in recent 
weeks. The decrease in the interest rate 
will allow eligible veterans to obtain a 
loan at a lower monthly cost.
EFFECTIVE DATE: November 15,1982.
FOR FURTHER INFORMATION CONTACT: 
Mr. George D. Moerman, Loan Guaranty 
Service (264), Department of Veterans 
Benefits, Veterans Administration, 810 
Vermont Ave., NW., Washington, D.C. 
20420 (202-389-3042).
SUPPLEMENTARY INFORMATION: The 
Administrator is required by law to 
establish a maximum interest rate for 
home and condominium loan 
guaranteed, insured or made by the 
Veterans Administration as he finds the 
loan market demands. Recent market 
indicators—including the rate of 
discount charged by lenders on VA and 
Federal Housing Administration loans, 
the general availability of mortgage 
funds, and the results of the bi-weekly 
Federal National Mortgage Association 
auctions—have shown that the mortgage 
market has eased. After consultation 
with the Secretary of Housing and 
Urban Development as required by law, 
it has been determined that a decrease 
in the VA home and condominium 
interest rate is warranted at this time.

The decrease in the VA maximum 
home and condominium interest rate 
should not have an adverse impact on 
the availability of funds necessary to


