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The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore, (1) is not a major 
rule under Executive Order 12291; (2) is 
not a significant rule under DOT 
Regulatory Policies and Procedures (44 
F R 11034; February 26,1979); (3) does 
not warrant preparation of a regulatory 
evaluation as the anticipated impact is 
so minimal; and (4) will not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act.

This action involves only a small 
alteration of navigable airspace and air 
traffic control procedures over a limited 
area.

Issued in East Point, Georgia, on April 28, 
1981.
George R. LaCaille,
Acting D irector, Southern Region.
[FR Doc. 81-13738 Filed 5-6-81; 8:45 am]
BILUNG CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 81-SO -3]

Alteration and Redesignation of 
Transition Areas, Charlotte and 
Waxhaw, N.C.
AGENCY: Federal Aviation 
Administration (FAA), DOT. 
a c t io n : Final rule.

s u m m a r y : This rule alters the Charlotte, 
North Carolina Transition Area by 
revoking an unnecessary extension, 
reducing another and increasing the 
basic radius around Douglas Municipal 
Airport and Bryant Field. This rule also 
designates the Waxhaw, North Carolina, 
Transition Area.
EFFECTIVE DATE: 0901 G.m.t., June 29, 
1981.
FOR FURTHER INFORMATION CONTACT: 
Harlen D. Phillips, Airspace and 
Procedures Branch, Air Traffic Division, 
Federal Aviation Administration, P.O. 
Box 20636, Atlanta, Georgia 30320; 
telephone: (404) 763-7646. 
s u p p l e m e n t a r y  in f o r m a t io n :

History
On Thursday, February 12,1981, the 

FAA proposed to amend Part 71 of the 
Federal Aviation Regulations (14 CFR 
Part 71) to increase the basic radius of 
the 700-foot transition area from 8.5 to 
12 miles around Douglas Municipal 
Airport. With this designation, the 
transition area would coincide with the 
lateral boundary and floor of a portion

of the Charlotte Terminal Radar Service 
Area (TRSA). The additional airspace is 
necessary in order to provide air traffic 
control service, also called Stage III 
service, at low altitudes near the airport. 
Due to changes in instrument flight 
procedures at Douglas Municipal 
Airport, the northeast extension is no 
longer needed and the south extension 
can be reduced. The reduction would 
separate the airspace associated with 
the Jaars-Townsend Airport from the 
Charlotte Transition Area which 
necessitates the designation of the 
Waxhaw Transition Area.

Increasing the basic radius from 6.5 to 
8.5 miles around Bryant Field, formerly 
Rock Hill Municipal Airport, would 
designate adequate controlled airspace 
to accommodate the NDB Runway 1 
standard instrument approach 
procedure. The procedure would be 
supported by a nonfederal 
nondirectional radio beacon which is 
proposed for establishment on the 
airport. These changes are necessary in 
order to provide the required controlled 
airspace to protect aircraft flight 
operations (46 FR 12003). Interested 
persons were invited to participate in 
this rulemaking proceeding by 
submitting written comments on the 
proposal to the FAA. No objections 
were received.

The Rule
This amendment to Part 71 of the 

Federal Aviation Regulations (1) lowers 
the base of controlled airspace from 
1,200 to 700 feet AGL north and east of 
Douglas Municipal Airport, (2) 
redesignates an extension south of the 
airport, (3) eliminates an extension 
northeast of the airport, (4) changes the 
Rock Hill Municipal Airport name to 
Bryant Field, (5) lowers the base of 
controlled airspace from 1,200 to 700 feet 
AGL south of Bryant Field, (6) removes 
the designated airspace centered on the 
Jaars-Townsend Airport from the 
Charlotte description, and (7) designates 
the Waxhaw, North Carolina, Transition 
Area.
Adoption of the Amendment

Accordingly, pursuant to the authority 
delegated to me, § 71.181, Subpart G, of 
Part 71 of the Federal Aviation 
Regulations (14 CFR Part 71) as 
republished (and amended) (46 FR 540) 
is further amended, effective 0901 G.m.t., 
June 29,1981, as follows:
Charlotte, North Carolina

The present description is deleted and 
“* * ‘ That airspace extending upward from 
700 feet above the surface within a 12-mile 
radius of Douglas Municipal Airport (Lat. 
35°12'53" N., Long. 80°56'18" W.); within 5 
miles each side of Fort Mill VORTAC 005®

radial, extending from the 12-mile radius area 
to 1 mile north of the VORTAC; within 9.5 
miles northwest and 5 miles southeast of 
Charlotte ILS localizer southwest course, 
extending from the 12-mile radius area to 19 
miles southwest of TRYON LOM; within an 
8.5-mile radius of Bryant Field (Lat. 34°59'05" 
N., Long. 81°03'30" W.}; within a 6.5-mile 
radius of Gastonia Municipal Airport (Lat. 
35®12'00" N., Long. 81°09'05" W.) * * *” is 
substituted therefor.

Waxhaw, North Carolina
That airspace extending upward from 700 

feet abovdlhe surface within a 7-mile radius 
of Jaars-Townsend Airport (Lat. 34®51'50" N., 
Long. 80°44'50" W.).

(Sec. 307(a) of the Federal Aviation Act of 
1958, as amended (49 U.S.C. 1348(a)) and Sec. 
6(c) of the Department of Transportation Act 
(49 U.S.C. 1655(c)))

The FAA has determined that this 
regulation only involves an established 
body of technical regulations for which 
frequent and routine amendments are 
necessary to keep them operationally 
current. It, therefore, (1) is not a major 
rule under Executive Order 12291; (2) is 
not a significant rule under DOT 
Regulatory Policies and Procedures (44 
FR 11034; February 26,1979); (3) does 
not warrant preparation of a regulatory 
evaluation as the anticipated impact is 
so minimal; and (4) will not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act.

This action involves only a small 
alteration of navigable airspace and air 
traffic control procedures over a limited 
area.

Issued in East Point, Georgia, on April 27, 
1981.
George R. LaCaille,
Acting D irector, Southern Region.
[FR Doc. 81-13735 Filed 5-6-81; 8:45 am]
BILUNG CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 81-SO -8]

Alteration of Transition Area, 
Greenville, S.C.

AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This rule alters the 
Greenville, South Carolina, Transition 
Area by lowering the base of controlled 
airspace in the vicinity of the Donaldson 
Center Airport from 1,200 to 700 feet 
AGL.
EFFECTIVE DATE: 0901 G.m.t., July 31, 
1981.
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FOR FURTHER INFORMATION CONTACT: 
Harlen D. Phillips, Airspace and 
Procedures Branch, Air Traffic Division, 
Federal Aviation Administration, P.O. 
Box 20636, Atlanta, Georgia 30320; 
telephone: (404) 763-7646. 
SUPPLEMENTARY INFORMATION:

History
On Monday, March 23,1981, the FAA 

proposed to amend Part 71 of the 
Federal Aviation Regulations (14 CFR 
Part 71) to alter the Greenville, South 
Carolina, Transition Area. This action 
provides controlled airspace protection 
of Instrument Flight Rule (IFR) 
operations at the Donaldson Center 
Airport. The existing Donaldson Center 
Nondirectional Radio Beacon 
(nonfederal) would support the NDB 
RWY 4 instrument approach procedure. 
The operating status of the NDB is being 
changed from VFR to IFR and the airport 
is being changed from private use to 
public use (46 F R 18049). Interested 
persons were invited to participate in 
this rulemaking proceeding by 
submitting written comments on the 
proposal to the FAA. In response to the 
Notice, the Air Transport Association of 
America submitted an objection based 
on nonradar IFR airspace conflicts at 
Donaldson Center, Greenville- 
Downtown and Greenville-Spartanburg 
Airports.

Air traffic control service in the 
Greenville tèrminal area is conducted 
primarily in a radar environment. 
Nonradar separation is provided for 
aircraft when climbing or descending 
below the radar minimum vectoring 
altitude. Service can be safely provided 
at Donaldson Center Airport with 
minimal impact upon operations at 
Greenville-Spartanburg and Greenville- 
Downtown Airports. Missed approach 
and holding procedures can be adjusted 
to lessen the interaction time when the 
volume of aircraft activity warrants 
such action.

The Rule
This amendment to Part 71 of the 

Federal Aviation Regulations lowers the 
base of controlled airspace from 1,200 to 
700 feet AGL around the Donaldson 
Center Airport.

The operating status of the Donaldson 
Center nondirectional radio beacon is 
changed from VFR to IFR and the 
Donaldson Center Airport is changed 
from private use to public use.

Adoption of the Amendment
Accordingly, pursuant to the authority

delegated to me, § 71.181, Subpart G, of 
Part 71 of the Federal Aviation 
Regulations (14 CFR Part 71) as 
republished (and amended) (46 FR 540) 
is further amended, effective 0901 G.m.t., 
July 31,1981, by adding the following:
Greeville, South Carolina

* * * Within an 8.5-mile radius of 
Donaldson Center Airport (lat. 34°45'29" N„ 
long. 82°22'35" W.); within 3 miles each side 
of the 210° bearing from Donaldson Center 
RBN (lat. 34°44'35" N., long. 82°23'31" W.), 
extending from the 8.5-mile radius area to 8.5 
miles south of the RBN * * V  
(Sec. 307(a) of the Federal Aviation Act of 
1958, as amended (49 U.S.C. 1348(a)] and Sec. 
6(c) of the Department of Transportation Act 
(49 U.S.C. 1655(c)))

The FAA has determined that this 
regulation only involves an established body 
of technical regulations for which frequent 
and routine amendments are necessary to 
keep them operationally current. It, therefore, 
(1) is not a major rule under Executive Order 
12291; (2) is not a significant rule under DOT 
Regulatory Policies and Procedures (44 FR 
11034; February 26,1979); (3) does not 
warrant preparation of a regulatory 
evaluation as the anticipated impact is so 
minimal; and (4) will not have a significant 
economic impact on a substantial number of 
small entities under the criteria of the 
Regulatory Flexibility Act.

This action involves only a small 
alteration of navigable airspace and air 
traffic control procedures over a limited 
area.

Issued in East Point, Georgia, on April 28, 
1981.
George R. LaCaille,
Acting D irector, Southern Region.
[FR Doc. 81-13778 Filed 5-6-81: 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 95
[Docket No. 21706; Arndt. No. 95-297]

IFR Altitudes; Miscellaneous 
Amendments
AGENCY: Federal Aviation 
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts 
miscellaneous amendments to the 
required IFR (instrument flight rule) 
altitudes and changeover points for 
certain Federal airways, jet routes, or 
direct routes for which a minimum or 
maximum en route authorized IFR 
altitude is prescribed. These regulatory 
actions are needed because of changes 
occurring in the National Airspace 
System. These changes are designed to

provide for the safe and efficient use of 
the navigable airspace under instrument 
conditions in the affected areas. 
EFFECTIVE DATE: April 30, 1981.
FOR FURTHER INFORMATION CONTACT: 
Donald K. Funai, Flight Procedures and 
Airspace Branch (AFO-730), Aircraft 
Programs Division, Office of Flight 
Operations, Federal Aviation 
Administration, 800 Independence 
Avenue, SW., Washington, D.C. 20591; 
telephone: (202) 426-8277.
SUPPLEMENTARY INFORMATION: This 
amendment to Part 95 of the Federal 
Aviation Regulations (14 CFR Part 95) 
prescribes new, amended, suspended, or 
revoked IFR altitudes governing the 
operation of all aircraft in IFR flight over 
a specified route or any portion of that 
route, as well as the changeover points 
(COPs) for Federal airways, jet routes, 
or direct routes as prescribed in Part 95. 
The specified IFR altitudes, when used 
in conjunction with the prescribed 
changeover points for those routes, 
ensure navigation aid coverage that is 
adequate for safe flight operations and 
free of frequency interference.

The reasons and circumstances which 
create the need for this amendment 
involve matters of flight safety, 
operational efficiency in the National 
Airspace System, and are related to 
published aeronautical charts that are 
essential to the user and provide for the 
safe and efficient use of the navigable 
airspace. In addition, those various 
reasons or circumstances require 
making this amendment effective before 
the next scheduled charting and 
publication date of the flight information 
to assure its timely availability to the 
user. The effective date of this 
amendment reflects those 
considerations. In view of the close and 
immediate relationship between these 
regulatory changes and safety in air 
commerce, I find that notice and public 
procedure before adopting this 
amendment is unnecessary, 
impracticable, or contrary to the public 
interest and that good cause exists for 
making the amendment effective in less 
than 30 days.

Adoption of the Amendment

Accordingly and pursuant to the 
authority delegated to me by the 
Administrator, Part 95 of the Federal 
Aviation Regulations (14 CFR Part 95) is 
amended as follows effective at 0901 
GMT April 30,1981.
(Secs. 307 and 1110, Federal Aviation Act of
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1958 (49 U.S.C. §§ 1348 and 1510); Sec. 6(c), 
Department of Transportation Act (49 U.S.C. 
§ 1655(c)); and 14 CFR 11.49(b)(3))

Note.—The FAA has determined that this 
regulation only involves an established body 
of technical regulations for which frequent 
and routine amendments are necessary to 
keep them operationally current. It, 
therefore— (1) is not a “major rule” under 
Executive Order 12291; (2) is not a 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26,1979); (3) does not warrant 
preparation of a regulatory evaluation as the 
anticipated impact is so minimal; and (4) will 
not have a significant economic impact on a 
substantial number of small entities under 
the criteria of the Regulatory Flexibility Act.

issued in Washington, D.C. on April 30, 
1981.
John S. Kern,
Chief, A ircra ft Programs Division.

BILLING CODE 4910-13-M
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95.46 GREEK FEDERAL AIRWAY 6 
it «44*4 ta rend:

FROM TO MEA
St. Marys, Ak. NDB Aniak, Ak. NOB 4000
Anidk, Ak. NOB Sparrevohn, Ak. NOB 6000

$95.50 GREEN FEDERAL AIRWAY 10 
is emended ta raa4 is part:

FROM TO MEA
Elias, Alas. NOB Salks INT, Alas. *5000

Salko INT, Alas. *Port Hai4an, Alas. NDB **5000
*DOG LEG CO NOB 024* BRG FROM & PND NOB 229* BRG FROM

Port Hai4an, Alas. NOB Width INT, Alas. 9000
Width INT, Alas. Woo4y Island, Alas. NOB *9000

$95.1001 DIRECT ROUTES-U.S. 
is aaias4a4 ta 4alata:

FROM TO MEA
Tulsa, Okla, VOR Davis, Okla. VOR *3500

MAA-12000

§95.1001 DIRECT ROUTES . U S. 
is o44a4 ta r«ed:

FROM TO MEA
Albuquerque, N.M. VORTAC Cylow INT, N.M. *14000

MAA-27000
•11600-MOCA

Cylow INT, N.M. Hal lemon, N.M. VOR *12500
MAA- 27000

*11700-MOCA

<95.1001 DIRECT ROUTES-U.S.
is o44e4 ta raa4:

FROM TO MEA

Ella« INT, N Y. 
*5500-MOCA

*INT SAX R034/ALB R205 6000

INT SAX R034̂ ALB R2D5 Acove, N Y. VORTAC 5500
Acove INT, N.Y. 

•4000-MOCA
Albany, N.Y. VORTAC *5500

$95.1001 DIRECT ROUTES-U.S. 
is amen4o4 ta read is |Mrt:

FROM TO MEA
Kennebunk, Me. VORTAC U.S. Cana4ian Bordar * 15000

Vio YJN 147R/ENE 331R
MAA-3KXX)

‘6300-MOCA

$95.6003 VOR FEDERAL AIRWAY 3 
is amended ta read is y art:

FROM TO MEA
Presque Isle, ME VOR U S. Canadian Bardar *6000

*3500-MOCA

$95.6006 VOR FEDERAL AIRWAY 6 
is amended ts delate:

FROM TO MEA
Omaha, Nab. VOR Enjoy INT, Iowa

Via S alter. Via S alter. 2800
Enjoy INT, laws Witts INT, Iowa *3600

*2700-MOCA
Witts INT, Iowa Das Moines, Iowa VOR

Via S altar. Via S alter. 2700

$95.6012 VOR FEDERAL AIRWAY 12
is amended ts read in sert:

FROM TO MEA
Maser INT, Tex. *Sider INT, Tex.

Via S altar. Via S alter. 6000
*9S00-MRA

$954013 VOR FEDERAL AIRWAY 13
is amended ts delate:

FROM TO MEA
Lamani, Iowa VOR Des Moines, Iowa VOR

Vio W alter. Via Walter. 3000

$954030 VOR FEDERAL AIRWAY 30
is amended ts read in part:

FROM TO -  MEA
Raine INT, Mich. Pullman, Mich. VOR

Via S altar. Vio S alter. P  '! 2200

$954045 VOR FEDERAL AIRWAY 45
is amended ts read ht part:

FROM TO MEA
Varys INT. OH Watarville, OH VOR *4000

*2000-MOCA

$95.6045 VOR FEDERAL AIRWAY 45
is ameaded In read in part:

FROM TO MEA
Seeks INT, Mich. *Currs INT, Midi. **3500

*4300-MRA
* *2400-MOCA

Currs INT, Mich. *Ailss INT, Mich. **3500
*4200-MRA

“ 2400-MOCA
Ailes INT, MICH Alpena, Mich. VOR *3500

*2400-MOCA

$95.6077 VOR FEDERAL AIRWAY 77
is emended tn read in part:

FROM TO MEA
Wichita, KS VOR Kange INT, KS 3400
Kange INT, KS •Floss INT, KS 3000

*5000-MRA

$954070 VOR FEDERAL AIRWAY 78
is amended ts read in part:

FROM ' TO MEA
Pellston, Mich. VOR •Rabbo INT, Mich. 2600

*3500-MR A
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$954095 VO* FEDERAL AIRWAY 95 
Is a m M  H  m l is port:

FROM TO MEA
Boloo I NT, Colo. Bolif INT, Colo.

NEbound 16200
SW-bound 15000

Boiif INT, Colo. Trobt INT, Colo. 16200

$954095 VOR FEDERAL AIRWAY 95 
it is h M  to rood is port:

FROM TO MEA
Zoons INT, Colo. Luzon INT, Colo. 16100
Lozon INT, Colo. Powot INT, Co.

S-bound 16100
N-bound 15000

Powos INT, Co. ‘ Gunnison, Colo. VOR
5-bound 16100
N-bound 12500

*12500-MCA Gunnison VOR, Abound 
*13000-MCA Gunnison VOR, NE-bound *

$95.6133 VOR FEDERAL AIRWAY 133
it oaasdod Is rood is fort:

FROM TO MEA
Trovorto City, Micb. VOR Etconobo, Mich. VOR 2900

§95.6157 VOR FEDERAL AIRWAY 157
it oaosdod to rood is port:

FROM TO MEA
Ocolo, Flo. VOR Gainosvillo, Flo. VOR 1700

§95.6159 VOR FEDERAL AIRWAY 159 
it oaosdod to rood is port:

FROM TO MEA
Ocala, Fla. VOR Gainosvillo, Flo. VOR

Via E altar. Vis E altar. 1700

$95.6193 VOR FEDERAL AIRWAY 193 
is oaosdod lo rood is psrt:

FROM TO MEA
Whito Cloud, Mich. VOR Trovorso City, Mich. VOR 3500

$95.6215 VOR FEDERAL AIRWAY 215
it asondod to rood is port:

FROM TO MEA
Solos INT, Mich. Mutkogon, Midi. VOR *3000

*2300-MOCA

§95.6232 VOR FEDERAL AIRWAY 232 
it saosdod to rood is port:

FROM TO MEA
Broadway, NJ VOR/DME Lists INT, NY 2500
Lists INT, NY Lo Guardia, NY VOR 2700

$95.6244 VOR FEDERAL AIRWAY 244 
is atwndad to rood is part:

FROM TO MEA
Gunnison, Colo. VOR Duiol INT, Colo.

E-bound 16000
W-bound 12000

Dufal INT, Colo. ‘ Flood INT, Colo. 16000
*10000-MRA

$95.6275 VOR FEDERAL AIRWAY 275
it saosdod Is rood Is flit:

FROM TO MEA
Dayton, OH VOR Klino INT, OH *5500

*2600-MOCA

$95.6275 VOR FEDERAL AIRWAY 275
it saosdod lo rood is port:

FROM TO MEA
Motor INT, Mich. « Salsa, Mich. VOR *3000

*2300-MOCA

$954210 VOIT FEDERAL AIRWAY 210
Is saosdod lo rood is port:

FROM TO MEA
Motor INT, Tos. *Sidor INT, Tax. 6000

*9S00-MRA

$95.6217 VOR FEDERAL AIRWAY 217
is oaosdod Is rood is port:

FROM TO MEA
Cam INT, WA ‘ Brodo INT, WA **5000

•5500-MRA 
* W400-MOCA

Brodo INT, WA Lois! INT, WA *5000
*4400-MOCA

$954337 VOR FEDERAL AIRWAY 337
is saosdod lo rood is port:

FROM TO MEA
Mt. Plaasont, Mich. VOR Whito Clould, Mich. VOR *3000

*2400-MOCA

$95-6311 VOR FEDERAL AIRWAY 3M
It oddod to rood:

FROM TO MEA
Konai, Alas. VOR Anchor ago, Alst. VOR *2000

*1400-MOCA

$954400 VOR FEDERAL AIRWAY
\ Is saosdod lo rood is psrt:

U S. Canadian Bardar Protguo Islo, ME VOR *6000
*4000-MOCA

S95442I VOR FEDERAL AIRWAY 421
is saosdod lo rood is port:

FROM TO MEA
Zoons lot., Colo. Lozon Tnt. Colo. 16100

Lozon Int., Colo Powot Int., Colo.
S-bound 16100
N-bound 15000

Wondt Int., Co. Cazuu Int., Colo.
S-bound 15000
N-bound 17000

Cazuu bit., Colo. Jarro Int., Colo. *17000
*16300-MOCA
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§95.7006 JET ROUTE NO. 6 is amended to delete:
FROM TO MEA MAA
Big Sur, Calif. VORTAC Zonal Int., Calif. 18000 45000
Zonal Int., Calif. Palmdale, Calif. VORTAC 20000 45000

§95.7065 JET ROUTE NO. 65 is amended to read in part:
is amended to read in part:

FROM TO MEA MAA
Red Bluff, Co VORTAC Klamath Falls, Or̂  VORTAC «18000 45000

#MEA is established with a gap in ncwigation signal coverage

§95.7 Ml JET ROUTE NO. 141 is added to read:
FROM TO MEA MAA
U.S. Mexican Border Keylo INT, Tx #18000 #45000
Keylo Int. , Tx El Poso, Tx., VORTAC 18000 45000

t
§95.7177 JET ROUTE NO. 177 is, amended by adding:

FROM TO MEA MAA
Hobby, Tx VORTAC Humble, Tx VORTAC «000 45000

§95.7501 JET ROUTE NO. 501 is amended to delete:
FROM TO MEA MAA
Tatoosh, WA VORTAC Port Hardy, BC, Canada VORTAC »«000 «45000

»For that airspace over U.S. territory
2 . By amending Sub-part D as follows:-

§95.8003 VOR FEDERAL AIRWAYS CHANGEOVER POINTS
AIRWAY SEGMENT CHANGEOVER POINTS
FROM TO DISTANCE FROM

V- X) is amended to delete:
Lawson INT, Mo. Kirksville, Mo. VOR

Via N otter. Via N alter. 53 Kirlcsvilte

V-104 is added to read:
Montpelier VT VOR Berlin NH VOR
Berlin NH VOR Ansyn INT, ME

39 Montpelier
25 Berlin

|FR Doc. 81-13779 Filed 5-6-81; 8:45 am) 
BILUNG CODE 4910-13-C
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DELAWARE RIVER BASIN 
COMMISSION

18 CFR Part 401

Amendment of Rules to Require Water 
Conservation Procedures for New 
Water Supply Projects

AGENCY: Delaware River Basin
Commission.
a c t io n : Final rule.

SUMMARY: The Delaware River Basin 
Commission has amended its Rules of 
Practice and Procedure so as to 
establish new conservation 
requirements for future water supply 
projects. The amendments apply to 
industrial, municipal and agricultural 
water users in the Delaware River Basin 
who propose water supply projects 
involving withdrawal from ground or 
surface waters in excess of million 
gallons per day. Applications for 
approval of such projects, submitted to 
the Commission under Section 3.8 of the 
Delaware River Basin Compact, must 
include and describe water conserving 
practices and technologies designed to 
minimize the use of water.

A water conservation policy was 
included in the Commission’s 
Comprehensive Plan in 1976 (Resolution 
76-17). The policy requires maximum 
feasible efficiency in the use of water by 
new users, and the eventual application 
of water conserving practices and 
technologies by existing users 
throughout the basin. The amendment 
that is the subject of this notice is in 
furtherance of that policy. 
e f f e c t iv e  DATE: September 1,1981. 
ADDRESS: Copies of the Commission’s 
Administrative Manual are available 
from Delaware River Basin Commission. 
P.O. Box 7360, West Trenton, N. J. 08628. 
FOR FURTHER INFORMATION CONTACT:
W. Brinton Whitall, Secretary, Delaware 
River Basin Commiission, Post Office 
Box 7360, West Trenton, New Jersey 
08628 609-883-9500.
SUPPLEMENTARY INFORMATION: On July
30,1980 the Commission held a public 
hearing in West Trenton, New Jersey, on 
the amendment. Notice of the hearing, 
including the text of the proposed 
amendment, appeared at 45 FR 49323 
(July 24,1980), and was widely 
distributed to public agencies, civic 
groups and water users in the Delaware 
Basin area of Pennsylvania, New Jersey, 
New York and Delaware. The draft 
amendment as originally proposed was 
modified as a result of public comment 
received at the hearing. Significant 
changes are:

(1) Limiting the applicability of the 
amendment to water supply projects in 
excess of one million gallons per day;

(2) Including agricultural irrigation 
projects within the scope of the 
amendment;

(3) Referencing public utility 
regulations as a possible limitation on 
conservation programs prepared by 
public or private water purveyors; and,

(4) Requiring that water shortage 
contingency plans prepared by public or 
private water purveyors be coordinated 
with applicable statewide water 
shortage contingency plans.

The text of the Commission’s 
Administrative Manual—Part II, Rules 
o f Practice and Procedure, is relevant 
context for the amendment that is the 
subject of this notice. The same text 
appears at 18 CFR Part 401.

The Commission’s Rules o f Practice 
and Procedure, 18 CFR Part 401, are 
amended as follows:

§§ 401.38—401.45 [Redesignated as 
§§ 401.39-401.46]

1. Amend Subpart C by redesignating 
§§ 401.38 through 401.45 as §§ 401.39 
through 401.46.

2. Amend Subpart C by addition of a 
new § 401.38 entitled, W ater Supply 
Projects—conservation Requirements, 
to read as follows:

§ 401.38 Water supply projects—  
Conservation requirements.

Maximum feasible efficiency in the 
use of water is required on the part of 
water users throughout the basin. 
Effective September 1,1981 applications 
under Section 3.8 of the Compact for 
new water withdrawals subject to 
review by the Commission shall include 
and describe water conserving practices 
and technology designed to minimize the 
use of water by municipal, industrial 
and agricultural users, as provided in 
this section.

(a) Applications for approval of new 
withdrawals from surface or ground 
water sources submitted by a 
municipality, public authority or private 
water works corporation whose total 
average withdrawals exceed one million 
gallons per day shall include or be in 
reference to a program prepared by the 
applicant consisting of the following 
elements:

(1) Periodic monitoring of water 
distribution and use, and establishment 
of a systematic leak detection and 
control program;

(2) Use of the best practicable water 
conserving devices and procedures by 
all classes of users in new construction 
or installations, and provision of

information to all classes of existing 
users concerning the availability of 
water conserving devices and 
procedures;

(3) A contingency plan including use 
priorities and emergency conservation 
measures to be instituted in the event of 
a drought or other water shortage 
condition. Contingency plans of public 
authorities or private water works 
corporations shall be prepared in 
cooperation with, and made available 
to, all municipalities in the area affected 
by the contingency plan, and shall be 
coordinated with any applicable 
statewide water shortage contingency 
plans.

(b) Programs prepared pursuant to 
paragraph (a) of this section shall be 
subject to any applicable limitations of 
public utility regulations of the signatory 
party in which the project is located.

(c) Applications for approval of new 
industrial or commercial water 
withdrawals from surface or ground 
water sources in excess of an average of 
one million gallons per day shall contain
(1) a report of the water conserving 
procedures and technology considered 
by the applicant, and the extent to 
which they will be applied in the 
development of the project; and (2) a 
contingency plan including emergency 
conservation measures to be instituted 
in the event of a drought or other water 
shortage. The report and contingency 
plan estimate the impact of the water 
conservation measures upon 
consumptive and non-consumptive 
water use by the applicant.

(d) Applications for approval of new 
agricultural irrigation water 
withdrawals from surface or ground 
water sources in excess of one million 
gallons per day shall include a 
statement of the operating procedure or 
equipment to be used by the applicant to 
achieve the most efficient method of 
application of water and to avoid waste.

(e) Reports, programs and contingency 
plans required under this section shall 
be submitted by the applicant as part of 
the permit application to the state 
agency having jurisdiction over the 
project, or directly to the Commission in 
those cases where the project is not 
subject to the jurisdiction of a state 
agency, State agencies having 
jurisdiction over a project that is subject 
to the provisions of this section shall 
determine the adequacy and 
completeness of the applicant’s 
compliance with these requirements and
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shall advise the Commission of their 
findings and conclusions.
W. Brinton Whitall,
Secretary.
April 27,1981.
|FR Doc. 81-13386 piled 5-8-81; 8:45 am]
BILLING CODE 6360-01-M

DEPARTMENT OF DEFENSE

Office of the Secretary

32 CFR Part 57

[DoD Directive 6060.xx]

Hearings Required by the Education 
for all Handicapped Children Act of 
1975
AGENCY: Office of the Secretary of 
Defense..
ACTION: Interim rule with request for 
comments.

SUMMARY: The Office of the Secretary 
of Defense issued a directive-type 
memorandum pending issuance of a 
proposed and final rule to implement the 
Education for All Handicapped Children 
Act of 1975 and the Defense 
Dependents’ Education Act of 1978. The 
memorandum establishes procedural 
rules which are set forth below to 
govern impartial due process hearings 
and which are now in effect for use and 
guidance by the Office of the Secretary 
of Defense and the Military 
Departments.
EFFECTIVE DATE: April 27,1981. Written 
comments from the public are solicited 
and must be received by June 1,1981. 
Comments will be considered in the 
preparation of the proposed and final 
rule that will supersede the interim rules 
set forth below.
ADDRESS: Office of General Counsel, 
Department of Defense, Room 3E980, 
The Pentagon, Washington, D.C. 20301. 
FOR FURTHER INFORMATION CONTACT: 
Paul S. Koffsky, 202-695-3657.

Accordingly, 32 CFR Chapter I is 
amended by adding a new Part 57 to 
read as follows:

PART 57—HEARINGS REQUIRED BY 
THE EDUCATION FOR ALL 
HANDICAPPED CHILDREN ACT OF 
1975

Sec.
57.1 Purpose.
57.2 Applicability and scope.
57.3 Standards and criteria.
57.4 Administration.
57.5 Mediation.
57.6 Practice and procedure.
57.7 Determination without hearing.
57.8 Appeal.

Sec.
57.9 Publication and indexing of Final 

Decisions.
Authority: Pub. L. No. 94-142, 20 U.S.C.

1401 et seq. (1976) (“EHA").
§57.1 Purpose.

This memorandum is issued to 
establish adjudicative requirements 
whereby the parents or guardians of 
handicapped children are afforded a due 
process hearing with respect to the free 
appropriate public education provided 
such children by DoD in accordance 
with the EHA and the Defense 
Dependents’ Education Act of 1978, Pub.
L. 95-561, 20 U.S.C. 921-932 (Supp. Ill
1979) (“DDEA").
§ 57.2 Applicability and scope.

The provisions of this memorandum 
apply to all DoD Components and 
personnel concerned with DoD overseas 
schools, including but not limited to 
regional directors, school principals and 
teachers; parents and guardians; and 
children of military and civilian 
employees eligible to receive instruction 
from the Department of Defense 
Dependents Schools (DoDDS).
§ 57.3 Standards and Criteria.

(a) The EHA and DDEA require that 
handicapped children attending DoD 
overseas schools be provided a free 
appropriate public education.

(b) The appropriateness of the 
education shall be based on a 
determination of the needs of the 
individual child and on any policies and 
procedures that may be established by 
DoD or DoDDS.
§57.4 Administration..

(a) The DoDDS Regional Director with 
responsibility for the handicapped child 
whose education is at issue shall be 
responsible for the hearings conducted 
under this memorandum.

(b) This memorandum shall be 
administered to assure that the findings, 
judgments, and determinations made are 
prompt, fair, and impartial.

(c) Impartial Hearing Officers shall be 
appointed by the Assistant Secretary of 
Defense (Manpower, Reserve Affairs & 
Logistics) or the Assistant Secretary’s 
designee and shall be attorneys who are 
independent of DoDDS and members in 
good standing of the Bar of any state, 
the District of Columbia or a territory of 
the United States.

(d) Qualified counsel shall normally 
appear and represent DoDDS in 
proceedings conducted under this 
memorandum. A parent or guardian 
shall have the right to be represented in 
such proceedings at no cost to the 
Government by qualified counsel or a 
personal representative.

§57.5 Mediation.
(a) Mediation shall consist of, but not 

necessarily be limited to, an informal 
discussion of the differences between 
the parties in an effort to resolve those 
differences. The parents or guardians 
and the appropriate school officials may 
attend mediation sessions.

(b) Mediation must be conducted or 
attempted, or refused in writing by a 
parent or guardian of the handicapped 
child whose education is at issue, prior 
to a request for, or the initiation of, a 
hearing authorized by this 
memorandum. Any request by DoDDS 
for a hearing under this memorandum 
shall state how this requirement has 
been satisfied. No stigma may attach to 
the refusal of a parent or guardian to 
mediate or to an unsuccessful attempt to 
mediate.

(c) If mediation has not been refused 
pursuant to § 57.5(b), the Hearing 
Officer may order additional efforts at 
mediation prior to the commencement of 
a hearing hereunder. Such additional 
efforts at mediation, however, shall be 
completed within a period of thirty (30) 
calendar days of the Hearing Officer’s 
order.

§ 57.6 Practice and Procedure
(a) Hearing. (1) Should mediation be 

refused or otherwise fail to resolve the 
issues concerning the provision of a free 
appropriate public education to a 
handicapped child, including the 
identification, evaluation or educational 
placement of the child, the child’s parent 
or guardian or the school principal 
having jurisdiction over the child may 
request and shall receive a hearing 
before a Hearing Officer to resolve the 
matter. The parents or guardians of a 
handicapped child whose education is 
at issue and DoDDS shall be the only 
parties to a hearing conducted pursuant 
to this memorandum.

(2) The party seeking the hearing shall 
submit a written request, in the form of 
a Petition, setting forth the facts, issues, 
and proposed relief, to the DoDDS 
Regional Director who has responsibility 
for the handicapped child. A copy of the 
Petition shall be delivered to the 
opposing party (i.e., the parent or 
guardian, or, on behalf of DoDDS, the 
school principal), either in person or by 
first class mail, postage prepaid. 
Delivery is complete upon mailing.
When DoDDS petitions for a hearing, it 
shall inform the other parties of the 
deadline for filing an Answer under
§ 57.6(a)(3), and shall provide the other 
parties with a copy of this 
memorandum.

(3) An opposing party shall submit an 
Answer to the Petition to the
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appropriate Regional Director, with a 
copy to the Petitioner, within thirty (30) 
calendar days of receipt of the Petition. 
The Answer shall be as full and 
complete as possible, addressing the 
issues, facts, and proposed relief.

(4) Within ten (10) calendar days after 
receiving the Petition, the Regional 
Director shall obtain the assignment of a 
Hearing Officer, who shall then have 
jurisdiction over the resulting 
proceeding. The Regional Director shall 
promptly forward all pleadings to the 
Hearing Officer.

(5) The questions for adjudication 
shall be based on the Petition and the 
Answer, provided that a party may 
amend a pleading if the Amendment is 
filed with the Hearing Officer and 
received by the other-parties at least 
five (5) calendar days before the 
hearing.

(6) The Regional Director shall 
arrange for the time and place of the 
hearing, and shall provide 
administrative support.

(7) The purpose of a hearing is to 
establish the relevant facts necessary to 
reach a fair and impartial determination 
of the case. Oral and documentary 
evidence that is relevant and material 
may be received. The technical rules of 
evidence shall be relaxed to permit the 
development of a full evidentiary record, 
with the Federal Rules of Evidence 
serving as a guide.

(8) The Hearing Officer shall be the 
presiding officer, with judicial powers to 
manage the proceeding and conduct the 
hearing. Those powers shall include, but 
not be limited to, the authority to order 
an independent evaluation of the child 
at the expense of DoDDS and to call and 
question witnesses.

(9) Those normally .authorized to 
attend a hearing shall be the parents or 
guardians of the child, their counsel or 
personal representative, the counsel or 
other representative of DoDDS, the 
Hearing Officer, and an individual 
qualified to transcribe or record the 
proceedings. The Hearing Officer may 
permit other persons to attend the 
hearing consistent with the privacy 
interests of the parents or guardians and 
the child, provided, however, a parent or 
guardian has the right to an open 
hearing upon waiving in writing his or 
her privacy rights and those of the child.

(10) A verbatim record of the hearing 
shall be made in written or electronic 
form and shall become a permanent part 
of the record, unless each party files a 
written waiver of such recordation with 
the Hearing Officer. A copy of the 
written transcript or electronic recording 
shall be made available to a parent or 
guardian upon request and without cost. 
The Hearing Officer may allow

corrections to the written transcript or 
electronic recording for the purpose of 
conforming it to actual testimony after 
adequate notice of such changes is given 
to all parties.

(11) The Hearing Officer’s decision of 
the case shall be based on the record, 
which shall include the Petition; the 
Answer; the written transcript or the 
electronic recording of the hearing, if 
any; exhibits admitted into evidence; 
pleadings or correspondence properly 
filed and served on all parties; and such 
other matter as the Hearing Officer may 
include in the record, provided that such 
matter is made available to all parties 
before the record is closed pursuant to
§ 57.6(a)(13).

(12) The Hearing Officer shall make a 
full and complete record of a case 
presented for adjudication.

(13) The Hearing Officer shall decide 
when the record in a case is closed.

(14) The Hearing Officer .shall issue 
findings of fact and render a decision in 
a case not later than sixty (60) calendar 
days after being assigned to the case, 
unless a discovery request pursuant to 
§ 57.6(b), is pending.

(b) Discovery. (1) Full and complete 
discovery shall be available to parties to 
the proceeding, with the Federal Rules 
of Civil Procedure serving as a guide.

(2) If voluntary discovery cannot be 
accomplished, a party seeking discovery 
may file a Motion to Accomplish 
Discovery, provided such Motion is 
founded on the relevance and 
materiality of the proposed discovery to 
the issues. An Order granting discovery 
shall be enforceable as is an Order 
compelling testimony or the production 
of evidence.

(3) A copy of the written or electronic 
transcription of a deposition taken by 
DoDDS shall be made available free of 
charge to the parent or guardian.

(c) Witnesses; production o f evidence.
(1) All witnesses testifying at the 
hearing shall be advised that it is a 
criminal offense knowingly and willfully 
to make a false statement or 
representation to a department or 
agency of the United States Government 
as to any matter within the jurisdiction 
of that department or agency. All 
witnesses shall be subject to cross- 
examination by the parties.

(2) A party calling a witness shall 
bear the witness’ travel and incidental 
expenses associated with testifying at 
the hearing. DoDDS shall pay such 
expenses when a witness is called by 
the Hearing Officer.

(3) The Hearing Officer may issue an 
Order compelling the attendance of 
witnesses or the production of evidence 
upon his own Motion or, if good cause 
be shown, upon Motion of a party.

(4) Whenever the Hearing Officer 
determines that (i) a person has failed to 
obey an Order to testify or to produce 
evidence and (ii) such failure is in 
knowing and willful disregard of the 
Order, the Hearing Officer shall so 
certify.

(5) The party or the Hearing Officer 
seeking to compel testimony or the 
production of evidence may, upon the 
certification provided for in § 57.6(c)(4), 
file an appropriate action in a court of 
competent jurisidiction to compel 
compliance with the Hearing Officer’s 
Order.

(6) Pending the Hearing Officer’s 
decision regarding a Motion for an 
Order to compel testimony or the 
production of evidence or an action in a 
court to enforce the Hearing Officer’s 
Order, the Hearing Officer may recess 
the proceeding.

(d) Hearing O fficer’s findings o f fact 
and decision. (1) The Hearing Officer 
shall make written findings of fact and 
shall issue a decision, setting forth the 
questions presented, the resolution of 
those questions, and the rationale for 
the resolution. The Hearing Officer shall 
file the findings of fact and decision 
with the appropriate Regional Director, 
with a copy to each party.

(2) The Regional Director shall 
forward a copy of the Hearing Officer’s 
findings of fact and decision to the 
Overseas Dependents Schools National 
Advisory Panel on the Education of 
Handicapped Dependents.

(3) The Hearing Officer shall have the 
authority to impose financial 
responsibility for placements pursuant 
to his or her findings of fact and 
decision.

(4) The findings of fact and decision of 
the Hearing Officer shall become final 
unless a Notice of Appeal is filed 
pursuant to § 57.8(a), of this part DoDDS 
shall implement a decision as soon as 
practicable after it becomes final.

§ 57.7 Determination without Hearing.
(a) At the request of a parent or 

guardian of the handicapped child 
whose, education is at issue, the 
requirement for a hearing may be 
waived and the case may be submitted 
to the Hearing Officer on written 
documents filed by the parties. The. 
Hearing Officer shall make findings of 
fact and issue a decision within the 
period fixed by § 57.6(a)(14) of this part.

(b) DoDDS may oppose a request to 
waive the hearing. In that event, the 
Hearing Officer shall rule on the request.

(c) Documents submitted to the 
Hearing Officer in a case determined 
without hearing shall comply with
§ 57.6(a)(7), of this part. Copies of such
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documents shall be exchanged between 
the parties.

§ 57.8 Appeal.
(a) A party may appeal the Hearing 

Officer’s findings of fact and decision by 
filing a written Notice of Appeal with 
the Assistant Secretary of Defense 
(Manpower, Reserve Affairs & Logistics) 
or the Assistant Secretary’s designee 
within fifteen (15) calendar days of 
receipt of the findings of fact and 
decision. The Notice of Appeal must 
contain the appellant’s certification that 
a copy of the Notice of Appeal has been 
provided to all other parties.

(b) Within twenty (20) calendar days 
of filing the Notice of Appeal, the 
appellant shall submit a written 
Statement of Issues and Arguments to 
the Assistant Secretary of Defense 
(Manpower, Reserve Affairs & Logistics) 
or the Assistant Secretary’s designee, 
with a copy to the other parties. The 
other parties shall submit a Reply to the 
Assistant Secretary of Defense 
(Manpower, Reserve Affairs & Logistics.) 
or the Assistant Secretary’s designee 
within thirty (30) calendar days of 
receiving the Statement, with a copy to 
the appellant.

(c) The Assistant Secretary of Defense 
(Manpower, Reserve Affairs & Logistics) 
or the Assistant Secretary’s designee 
shall determine the matter on appeal, 
including the making of interlocutory 
rulings, within thirty (30) calendar days 
of receiving timely filed Replies under 
section VIII.B, above. The Assistant 
Secretary of Defense (Manpower, 
Reserve Affairs & Logistics) or the 
Assistant Secretary’s designee may 
request oral argument.

(d) The determination of the Assistant 
Secretary of Defense (Manpower, 
Reserve Affairs & Logistics) or the 
Assistant Secretary’s designee shall be a 
final administrative decision and shall 
be in written form. It shall address the 
issues presented and set forth a 
rationale for the decision reached. A 
determination denying the appeal of a 
parent or guardian in whole or in part 
shall state that the parent or guardian 
has the right under the EHA, 20 U.S.C. 
1415(e)(2), to bring a civil action with 
respect to the matters in dispute in any 
State court of competent jurisdiction or 
in a district court of the United States 
without regard to the amount in 
controversy.

(e) No provision of this memorandum 
or other DoD guidance may be 
construed as conferring a furthér right of 
administrative review. A party must 
exhaust all administrative remedies 
afforded by this memorandum before

seeking judicial review of a 
determinationmade pursuant to this 
memorandum.

§ 57.9 Publication and Indexing of final 
decisions.

Final decisions in cases arising under 
this memorandum shall be published 
and indexed in accordance with the 
Freedom of Information Act, 5 U.S.C. 
552(a)(2)(A), so as to protect the privacy 
rights of the parents or guardians, and 
the child.
M. S. Healy,
OSD Federal Register Liaison Officer, 
Washington Headquarters Services, 
Department o f Defense.
April 30,1981.
[FK Doc. 81-13860 Filed 5-6-81; 8:45 am)
BILLING CODE 3810-70-M

LIBRARY OF CONGRESS 

Copyright Office 

37 CFR Part 201 

[Docket RM 81-1]

Payment and Refund of Copyright 
Office Fees; General Provisions
AGENCY: Library of Congress, Copyright 
Office.
ACTION: Final regulations.

Su m m a r y : This notice is issued to 
inform the public that the Copyright 
Office of the Library of Congress is 
adopting an amendment of § 201.6 of the 
Copyright Office regulations. The effect 
of the amendment is to permit the 
Copyright Office to retain application 
fees in cases where an application is 
rejected and to provide that in cases of a 
mistaken or excess payment, refunds in 
the amount of $5 or less will be made 
only on specific request.
EFFECTIVE DATE: June 15, 1981.
FOR FURTHER INFORMATION CONTACT: 
Dorothy Schrader, General Counsel, U.S. 
Copyright Office, Library of Congress, 
Washington, D.C. 20559, (703) 287-8380. 
SUPPLEMENTARY INFORMATION: Under 
section 708(c) of the Copyright Act of 
1976, title 17 of the United States Code, 
the Register is authorized to deduct all 
or any part of the registration fee 
otherwise prescribed by section 708, to 
cover the administrative costs of 
processing a refusal to register a claim 

4o copyright under section 410(b). That 
section authorizes the Register to refuse 
registration of the claim to copyright 
when the material deposited does not 
constitute copyrightable subject matter, 
or when the claim is invalid for any 
other reason.

Until now, it has been the policy of 
the Copyright Office to refund fees 
submitted for registration purposes 
when the claim is rejected; However, 
following a review of this refund policy, 
the Copyright Office has decided thdt it 
should invoke the authority of section 
708(c) and dedupt the administrative 
costs of processing section 410(b) 
rejection cases.

Currently, the income from copyright 
registration and related fees covers less 
than 30 percent of the expenditures of 
the Copyright Office. The Copyright 
Office does not recoup its operating 
costs through application fees even in 
cases where applications are accepted 
for registration without correspondence. 
Processing costs in rejection cases are 
higher since more administrative steps 
are involved; for example, a letter is 
written, typed, and mailed. Since the 
cost of processing any application is 
greater than $10, we have determined 
that the reasonable administrative cost 
of processing a section 410(b) claim is at 
least $10 for first term or ordinary and 
supplementary registration, and $6 for a 
renewal registration claim.

On and after the effective date of this 
regulation, the Copyright Office will 
therefore not refund the fee submitted 
for claims for which registration is 
refused under section 410(b). The Office 
will however refund payments made by 
mistake or in excess of the statutory fee 
schedule. If the excess amount is higher 
than $5, the refund will be made without 
specific request. Amounts of $5 or less 
will not be refunded except by specific 
request.

Accordingly, Part 201 of 37 CFR 
Chapter II is amended by revising 
§ 201.6(c) to read as follows:

§ 201.6 Payment and refund of Copyright 
Office fees.
* * * * *

(c) Refunds. Money remitted to the 
Copyright Office for original, basic, 
supplementary or renewal registration 
will not be refunded if the claim is 
rejected because the material deposited 
does not constitute copyrightable 
subject matter or because the claim is 
invalid for any other reason. Payments 
made by mistake or in excess of the 
statutory fee will be refunded, but 
amounts of $5 or less will not be 
refunded unless specifically requested, 
and refunds of less than $1 may be made 
in postage stamps. 
* * * * *
(17 U.S.C. 702; 708(c))
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Dated: April 27,1981.
David Ladd,
Register o f Copyrights.

Approved:
Daniel J. Boorstin,
The Librarian o f Congress.
|FR Doc. 81-13844 Filed 5-6-81; 8:45 am]
BILLING CODE 1410-03-M

VETERANS ADMINISTRATION 

38 CFR Part 36

New Guaranteed, Insured and Direct 
Loans for Homes and Condominiums; 
Increase in Maximum Permissible 
Interest Rate
AGENCY: Veterans Administration. 
ACTION: Final regulations.

SUMMARY: The VA (Veterans 
Administration) is increasing the 
maximum interest rate on guaranteed, 
insured and direct loans for homes and 
condominiums. The maximum interest 
rate is increased because the former 
interest rate was not sufficiently 
competitive to induce private sector 
lenders to make VA guaranteed or 
insured loans without imposing 
substantial discounts. The increase in 
the interest rate will assure a continuing 
supply of funds for home mortgages; 
thereby allowing veterans to purchase a 
home with the assistance of a no ( 
downpayment VA loan.
EFFECTIVE DATE: April 13,1981.
FOR FURTHER INFORMATION CONTACT:
Mr. George D. Moerman, Loan Guaranty 
Service (264), Department of Veterans 
Benefits, Veterans administration, 810 
Vermont Ave., NW, Washington, D.C. 
20420(202-389-3042).
SUPPLEMENTARY INFORMATION: The 
Administrator is required to establish a 
maximum interest rate for loans 
guaranteed, insured or made by the 
Veterans Administration as he finds the 
mortage money market demands. Recent 
market indicators—including the rate of 
discount charged by lenders on VA and 
Federal Housing Administration loans, 
the general increase in interest rates 
charged by lenders on conventional 
loans, and the results of the bi-weekly 
Federal National Mortgage Association 
auctions—have shown that the mortgage 
money market has become more 
restrictive. The maximum rate in effect 
for VA guaranteed loans has not been 
sufficiently competitive to induce 
private sector lenders to make VA 
guaranteed or insured loans without 
imposing substantial discounts. To 
assure a continuing supply of funds for 
home mortgages through the VA loan

guaranty program it has been 
determined that an increase in the 
maximum permissible rates is 
necessary. The increased return to the 
lender will make VA loans competitive 
with other available investments and 
assure a continuing supply of funds for 
guaranteed and insured mortgages.

Regulatory Flexibility Act/Executive 
Order 12291 Certifications

The Administrator of Veterans Affairs 
hereby certifies that these final 
regulations, which will change the 
maximum interest rates for VA 
guaranteed, insured, and direct home 
and condominium loans, are not subject 
to the provisions of the Regulatory 
Flexibility Act, 5 U.S.C. 601-612. The 
Regulatory Flexibility Act provides that 
for purposes of the Act, “ * * * the term 
‘rule’ means any rule for which the 
agency publishes a general notice of 
proposed rulemaking pursuant to section 
553(b) of this title, or any other law,
* * * ” 5 U.S.C. 601(2). Similarly, the Act 
provides that “When an agency 
promulgates a final rule under section 
553 of this title, after being required by 
that section or any other law to publish 
a general notice of proposed rulemaking, 
the agency shall prepare a final 
regulatory flexibility analysis.” 5 U.S.C. 
604(a). Two provisions in section 553 of 
title 5 United States Code give a legal 
basis for exempting these regulatory 
amendments from the requirement that 
they be published for general notice in 
the Federal Register. Additionally, there 
is no other law requiring that the 
regulations be so published. 
Consequently, the regulations are 
exempt from the provisions of the 
Regulatory Flexibility Act.

Subsection (a)(2) of section 553 
provides that:

(a) This section applies according to the 
provisions thereof, except to the extent that 
there is involved—
* *  *  *  *

(2) a matter relating to agency management 
or personnel or to public property, loans, 
grants, benefits, or contracts.

These regulations, which change 
interest rates, are matters relating to VA 
benefits and are, thus, exempt from the 
provisions of section 553

Subsection (b)(3)(B) of section 553 
provides that unless required by statute, 
notice is not required "(B) when the 
agency for good cause finds (and 
incorporates the finding and a brief 
statement of reasons therefor in the 
rules issued) that notice and public 
procedure thereon are impracticable, 
unnecessary, or contrary to the public > 
interest.” The publication of notice of a 
regulatory change in the maximum

interest rate for VA guaranteed, insured, 
and direct home and condominium loans 
would create an acute shortage of 
mortgage funds pending the final date 
which would necessarily be more than 
30 days after publication in proposed 
form. Accordingly, it has long been the 
position of the Veterans Administration 
that notice and public procedure prior to 
final adoption of the regulation would 
be contrary to public interest. For the 
foregoing reasons, these regulatory 
amendments are also exempt from 38 
CFR 1.12. Finally, 38 U.S.C. 1803(c)(1), 
the section which mandates that the 
Administrator of Veterans Affairs shall 
establish the rate of interest, does not 
require that any change in the rate be 
published for notice in the Federal 
Register.

Even though the Regulatory Flexibility 
Act does not apply to these particular 
regulations, I further certify that the 
regulations will not have significant 
economic impact on a substantial 
number of small entities, as those terms 
are defined in that Act. Therefore, these 
regulations are exempt from the 
regulatory analysis requirements of the 
Act.

The reasons for this certification are 
that changes in the VA interest rates are 
mandated by 38 U.S.C. 1803(c)(1) to 
assure veterans available funding for 
VA guaranteed loans while assuring the 
lowest reasonable cost to veterans for 
their loans. Interest rate changes do not 
impact upon small Government 
jurisdictions or upon small 
organizations. Small businesses, 
including small lending companies, 
small real estate firms, and small 
developers, participate in the VA home 
loan program. Interest rate amendments 
require no additional recordkeeping on 
loans closed at the new effective rate. 
On guaranteed loans on which a 
commitment has been previously issued 
but the loan has not closed, the lender 
must obtain the veteran’s written 
authorization to close at the higher rate. 
This one time reporting requirement 
does not have a significant economic 
impact upon small businesses.

Interest rate amendments are 
necessary because of fluctuations in the 
cost of mortgage funds in the secondary 
market. These fluctuations affect all 
lenders regardless of size. When 
mortgage funds become more restrictive, 
investors in the secondary market 
demand a greater return on their 
investment. Since the VA interest rate is 
set at a maximum, investors purchase 
loans at a discount from lenders 
originating loans, thereby increasing the 
^effective yield on their investment. This 
discounting of loans on the secondary
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market means that the lender must pass 
this cost on home and condominium 
loans through to the home seller or 
builder in the form of a charge generally 
termed points or discount points. As the 
money market becomes more restrictive, 
the cost of funds or the discount charged 
the home seller or home developer 
increases to high levels. By increasing 
the interest rate, investors may lower 
the discount points charged to sellers or 
developers and still maintain the 
necessary yield for secondary market 
investors. The interest rate increase 
should thereby aid developers, 
particularly small developers, who may 
be unable to absorb excessive discount 
points. Lenders may also find it easier to 
obtain funding for VA guaranteed loans 
which should benefit the small lender. It 
should be noted that the increased VA 
maximum rate in optional, not 
mandatory; lenders are free to close at 
any rate up to the new maximum. We 
therefore believe that this amendment to 
the VA regulations will have no 
compliance costs and minimal reporting 
burdens upon small businesses. Not 
only should the amendments cause no 
disproportionate adverse impacts upon 
small entities, but they should not cause 
a significant economic impact on any 
entities, large or small. For all the 
foregoing reasons, we have concluded 
that the amendment increasing the 
guaranteed home and condominium 
interest rate is a nonsignificant 
regulation with respect to the Act, and 
no final regulatory flexibility analysis is 
required.

Concerning direct loans, increases in 
the interest rates charged on direct 
loans are mandated by 38 U.S.C. 
1811(d)(1) which requires that the rate 
for VA direct loans must be set at a rate 
not to exceed the guaranteed loan rate. 
Since the VA is the lender on direct 
loans, and the VA charges no discount 
points to sellers or developers 
participating in the program, the 
increase in the interest rate for VA 
direct loans should have no economic 
impact upon any small entity. The 
increase in the direct loan interest rate 
therefore is a nonsignificant regulation 
with respect to the Act, and no final 
regulatory flexibility analysis is 
required.

These regulatory amendments have 
also been reviewed under the provisions 
of Executive Order 12291. The VA finds 
that they do not come within the 
definition of a '‘major rule” as defined in 
that Order. Also, the existing process of 
informal consultation among 
representatives within the Executive 
Office of the President, OMB, the VA 
and the Department of Housing and
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Urban Development has been 
determined to be adequate to satisfy the 
intent of this Executive Order for this 
category of regulations. This alternative 
consultation process will still permit 
timely rate adjustments with minimal 
risk of premature disclosure. In 
summary, this consultation process will 
fulfill the intent of the Executive Order 
while still permitting compliance with 
statutory responsibilities for timely rate 
adjustments and a stable flow of 
mortgage credit at rates consistent with 
the market. These regulations are 
adopted under authority granted to the 
Administrator by sections 210(c), 
1803(c)(1) and 1811(d)(1) of title 38, 
United States Code. The regulations are 
clearly within that statutory authority 
and are consistent with Congressional 
intent.

The increase in the maximum interest 
rate is accomplished by amending 
§§ 36.4311(a) and 36.4503(a) of title 38, 
Code of Federal Regulations.

Approved: April 10,1981.
Rufus H. Wilson,
Acting Administrator.

1. In § 36.4311, paragraph (a) is 
revised to read as follows:

§ 36.4311 Interest rates.
(a) Excepting loans guaranteed or 

insured pursuant to guaranty or 
insurance commitments issued by the 
Veterans Administration which specify 
an interest rate in excess of 14% per 
centum per annum, effective April 13, 
1981, the interest rate on any home or 
condominium loan guaranteed or 
insured wholly or in part on or after 
such date may not exceed 14% per 
centum per annum on the unpaid 
principal balance. (38 U.S.C. 1803(c)(1))
•k * ★  ★  *

2. In § 36.4503, paragraph (a) is 
revised to read as follows:

§ 36.4503 Amount and amortization.
(a) The original principal amount of 

any loan made on or after October 1, 
1978, shall not exceed an amount which 
bears the same ratio to $33,000 as the 
amount of the guaranty to which the 
veteran is entitled under 38 U.S.C. 1810 
at the time the loan is made bears to 
$25,000. This limitation shall not 
preclude the making of advances, 
otherwise proper, subsequent to the 
making of the loan pursuant to the 
provisions of § 36.4511. Except as to 
home improvement loans, loans made 
by the Veterans Administration shall 
bear interest at the rate of 14% percent 
per annum. Loans soley for the purpose 
of energy conservation improvements or 
other alterations, improvements, or 
repairs shall bear interest at the rate of

16 percent per annum. (38 U.S.C. 
1811(d)(1) and (2)(A))
★ * * 4r *
(38 U.S.C. 210(c), 1803(c))
|FR Doc. 81-13801 Filed 5-6-81; 8:45 am| 
BILLING CODE 8320-01-M

38 CFR Part 36

Mobile Home Loans; Increase in 
Maximum Permissible Interest Rate

AGENCY: Veterans Administration. 
ACTION: Final regulations.

s u m m a r y : The VA (Veterans 
Administration) is increasing the 
maximum permissible interest rate on 
guaranteed mobile home loans. The 
maximum interest rates are increased 
because the former rates were not 
sufficiently competitive to induce 
private sector lenders to make VA 
guaranteed mobile home loans. The 
increases will attract funds for GI 
mobile home loans; thereby, allowing 
veterans to purchase mobile homes with 
the assistance of no downpayment VA 
loans.
EFFECTIVE DATE: April 27,1981.
FOR FURTHER INFORMATION CONTACT: 
Mr. George D. Moerman, Loan Guaranty 
Service (264), Department of Veterans 
Benefits, Veterans Administration, 810 
Vermont Avenue, NW., Washington, DC 
20420, 202-389-3042.
SUPPLEMENTARY INFORMATION: The 
Administrator is required to establish a 
maximum interest rate for mobile home 
loans guaranteed by the Veterans 
Administration as he finds the capital 
markets demand. Recent market 
indicators, including the general 
increase in interest rates charged on 
conventional mobile home loans and the 
increase in the prime interest rate, have 
shown that the capital markets have 
become more restrictive. The maximum 
rates formerly in effect for VA 
guaranteed mobile home loans were not 
sufficiently competitive to induce 
private sector lenders to make VA 
guaranteed mobile home loans. To 
assure a continuing supply of funds for 
mobile home loans through the VA loan 
guaranty program, it has been 
determined that an increase in the 
maximum permissible rates is 
necessary. The increased return to the 
lender will make VA loans competitive 
with other available investments and 
assure a continuing supply of funds for 
guaranteed mobile home loans.

The increase in the interest rate 
applies to mobile home unit loans, 
mobile home lot and site preparation 
loans, and combination loans involving
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the purchase of a mobile home unit and 
lot.
Regulatory Flexibility Act/Executive 
Order 12291 Certifications

The Administrator of Veterans Affairs 
hereby certifies that this final regulation, 
which will change the maximum interest 
rates for VA guaranteed mobile home 
loans, is not subject to the provisions of 
the Regulatory Flexibility Act, 5 U.S.C. 
601-612. The Regulatory Flexibility Act 
provides that for purposes of the Act,
“* * * term «rute* means any rule for 
which the agency publishes a general 
notice of proposed rulemaking pursuant 
to section 553(b) of this title, or any 
other law, * * *” 5 U.S.C. 601(2). 
Similarly, the Act provides that “(w]hen 
an agency promulgates a final rule under 
section 553 of this title, after being 
required by that section or any other 
law to publish a general notice of 
proposed rulemaking, the agency shall 
prepare a final regulatory flexibility 
analysis.” 5 U.S.C. 604(a). Two 
provisions in section 553 of title 5,
United States Code, give a legal basis 
for exempting this regulatory 
amendment from the requirement that it 
be published for general notice in the 
Federal Register. Additionally, there is 
no other law requiring that the 
regulation be so published.
Consequently, the regulation is exempt 
from the provisions of the Regulatory 
Flexibility Act.

Subsection (a)(2) of section 553 
provides that:

(a) This section applies according to the 
provisions thereof, except to the extent that 
there is involved—

(2) a matter relating to agency management 
or personnel or to public property, loans, 
grants, benefits, or contracts.

This regulation, which changes mobile 
home interest rates, is a matter relating 
to VA benefits and is, thus, exempt from 
the provisions of section 553.

Subsection (b)(3)(B) of section 553 
provides that unless required by statute, 
notice is not required “(B) when the 
agency for good cause finds (and 
incorporates the finding and a brief 
statement of reasons therefor in the 
rules issued) that notice and public 
procedure thereon are impracticable, 
unnecessary, or contrary to the public 
interest.” The publication of notice of a 
regulatory change in the maximum 
interest rates for VA guaranteed mobile 
home loans would create an acute 
shortage of loan funds pending the final 
date which would necessarily be more 
than 30 days after publication in 
proposed form. Accordingly, it has long 
been the position of the Veterans 
Administration that notice and public

procedure prior to final adoption of the 
regulation would be contrary to public 
interest. For the foregoing reasons, this 
regulatory amendment is also exempt 
from 38 CFR 1.12. Finally, 38 U.S.C. 
1819(f), the section which mandates that 
the Administrator of Veterans Affairs 
shall establish the rate of interest, does 
not require that any change in the rate 
be published for notice in the Federal 
Register.

Even though the Regulatory Flexibility 
Act does not apply to this particular 
regulation, I further certify that the 
regulation will not have significant 
economic impact on a substantial 
number of small entities, as those terms 
are defined in that Act. Therefore, this 
regulation is exempt from the regulatory 
analysis requirements of the Act.

The reasons for this certification are 
that changes in the VA interest rates are 
mandated by 38 U.S.C. 1819(f) to assure 
veterans availability funding for VA 
guaranteed mobile home loans while * 
assuring the lowest reasonable cost to 
veterans for their loans. Interest rate 
changes do not impact upon small 
Government jurisdictions or upon small 
organizations. Small businesses 
including small lending companies and 
small mobile home dealers participate in 
the VA mobile home loan program. 
Interest rate amendments require no 
additional recordkeeping on loans 
closed at the new effective rate. On 
loans on which a commitment has been 
previously issued but the loan has not 
closed, the lender must obtain the 
veteran’s written authorization to close 
at the higher rate. This one time 
reporting requirement does not have a 
significant economic impact upon small 
businesses.

Interest rate amendments are 
necessary because of fluctuations in the 
cost of loan funds. These fluctuations 
affect all lenders regardless of size. 
When loan funds become more 
restrictive, investors demand a greater 
return on their investment. Since the VA 
interest rate is set at a maximum, 
investors purchase loans at a discount 
from lenders originating loans; thereby 
increasing the effective yield on their 
investment. This discounting of loans on 
the secondary market means that the 
lender must pass this cost through to the 
mobile home seller or dealer in the form 
of a charge generally termed points or 
discount points. As the money market 
becomes more restrictive, the cost of 
funds or the discount charged the seller 
or dealer increases to high levels. By 
increasing the interest rate, investors 
may lower the discount points charged 
to sellers or dealers and still maintain 
the necessary yield for investors. The

interest rate increases should thereby 
aid sellers and dealers, particularly 
small dealers, who may be unable to 
absorb excessive discount points. 
Lenders may also find it easier to obtain 
funding for VA guaranteed mobile home 
loans which should benefit the small 
lender. It should be noted that the 
increased VA maximum rates are 
optional not mandatory; lenders are free 
to close at any rate up to the new 
maximum. We, therefore, believe that 
the amendment to the VA regulations 
increasing the mobile home interest 
rates will have no compliance costs and 
minimal reporting burdens upon small 
businesses. Not only should the 
amendments cause no disproportionate 
adverse impacts upon small entities, but 
they should not cause a significant 
economic impact on any entities, large 
or small. For all the foregoing reasons, 
we have concluded that the amendment 
increasing the mobile home interest 
rates is a nonsignificant regulation with 
respect to the Act, and no final 
regulatory flexibility analysis is 
required.

This regulatory amendment has also 
been reviewed under the provisions of 
Executive Order 12291. The VA finds 
that it does not come within the 
definition of a “major rule” as defined in 
that Order. Also, the existing process of 
informal consultation among * 
representatives within the Executive 
Office of the President, OMB, the VA 
and the Department of Housing and 
Urban Development has been 
determined to be adequate to satisfy the 
intent of this Executive Order for this 
category of regulations. This alternative 
consultation process will still permit 
timely rate adjustments with minimal 
risk of premature disclosure. In 
summary, this consultation process will 
fulfill the intent of the Executive Order 
while still permitting compliance with 
statutory responsibilities for timely rate 
adjustments and a stable flow of credit 
at rates consistent with the market. 
These regulations are adopted under 
authority granted to the Administrator 
by sections 210(c), and 1819 (f) and (g) of 
title 38, United States Code. The 
regulations are clearly within that 
statutory authority and are consistent 
with Congressional intent.

The increases in the maximum 
interest rates are accomplished by 
amending § 36.4212(a) (1), (2), and (3), 
Title 38, Code of Federal Regulations.

Approved: April 24,1981.
Rufus H. Wilson,
Acting Administrator.

In § 36.4212, paragraph (a) is revised 
as follows:
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§ 36.4212 Interest rates and late charges.
(a) The interest rate charged the 

borrower on a loan guaranteed or 
insured pursuant to 38 U.S.C. 1819 may 
not exceed the following maxima except 
on loans guaranteed or insured pursuant 
to guaranty or insurance commitments 
issued by the Veterans Administration 
prior to the respective effective date: (38
U.S.C. 1819(f))

(1) Effective April 27,1981,17% 
percent simple interest per annum for a 
loan which finances the purchase of a 
mobile home unit only.

(2) Effective April 27,1981,17 percent 
simple interest per annum for a loan 
which finances the purchase of a lot 
only and the cost of necessary site 
preparation, if any.

(3) Effective April 27,1981,17 percent 
simple ihterest per annum for a loan 
which will finance the simultaneous 
acquisition of a mobile home and a lot 
and/or the 6ite preparation necessary to 
make a lot acceptable as the site for the 
mobile home.
• * * * *
|FR Doc. 81-13800 Filed 5-6-81; 8:45 am)
BILLING CODE 8320-01-M

POSTAL SERVICE 

39CFR Part 111

Domestic Mail Manual, Miscellaneous 
Amendments
a g e n c y : Postal Service. 
a c t io n : Final rule.

s u m m a r y : The Postal Service hereby 
describes the numerous miscellaneous 
revisions consolidated in the 
Transmittal Letter for Issue 5 of the 
Domestic Mail Manual (DMM), which is 
incorporated by reference in the Federal 
Register, 39 CFR 111.1.

Some of the revisions are minor, 
editorial, or clarifying. Substantive 
changes, such as those concerning third- 
class carrier route presort mail, have 
previously been published in the Federal 
Register both in the proposed rule and 
the final rule stages.
EFFECTIVE DATE: March 1,1981.
FOR FURTHER INFORMATION CONTACT: 
Paul J. Kemp, (202) 245-4638. 
SUPPLEMENTARY INFORMATION: The 
Domestic Mail Manual, which is 
incorporated by reference in the Federal 
Register (See 39 CFR 111.1), has been 
amended by the publication of a 
transmittal letter for Issue 5, dated 
March 1,1981. The text of all published 
changes is filed with the Director of the 
Federal Register. Subscribers to the 
Domestic Mail Manual receive these

amendments automatically from the 
Government Printing Office.

The following excerpt from the 
Summary of Changes section of the 
transmittal letter for Issue 5 covers the 
minor changes not previously described 
in final rules published in the Federal 
Register.

Summary o f Changes

Issue 5 contains all DMM revisions 
published between September 25,1980 
and January 8,1981.

I. Sections 112.2 and 112.35 are 
revised to reflect recent amendments to 
the regulations which implement the 
Private Express Statutes (PB 21267,10- 
16-80).
. 2. Section 113.263 is revised to update 

the cross-reference to the 
Administrative Support Manual.

3. Sections 121.5,121.731, and 128.6e 
are revised to redefine "high density" 
parcels. The new definition allows 
certain high density parcels to qualify as 
machinable parcels (PB 21268,10-23-80).

4. Exhibit 122.633 is revised to include 
Walnut Creek, CA.

5. Exhibit 125.2 (p. 2) is revised to add 
APO 09668, Khartoum, Sudan.

6. Part 126 is revised, at the request of 
the Department of State, to clarify the 
regulations governing State Department 
pouch mail (PB 21270,11-6-80).

7. Part 132 is revised to include the 
new mail classification center (MCC) at 
the Brooklyn, New York Post Office (PB 
21269,10-30-80). Incorrect ZIP Codes 
also corrected.

8. Part 144 is revised to: clarify 
regulations on .00 meter impressions; 
discontinue mandatory use of Form 
3602-A, Daily Record o f M eter Register 
Readings; authorize advance deposits 
for on-site meter settings; clarify 
regulations concerning meters set at 
another office under the on-site meter 
setting program; clarify the 
Computerized Remote Postage Meter 
Resetting Program; and define 
permissible content of meter ad plates 
(PB 21262,9-11-80; PB 21274,12-4-80).

9. Section 149.161 (first sentence) is 
revised to correct an erroneous 
reference.

10. Sections 159.551,159.552, and 
159.561 are revised to reflect changes in 
the dead mail branches in the Southern 
Region (PB 21278,1-1-81).

I I .  Section 159.552 is revised to 
provide that dead letters from Illinois 
post offices located in the S t  Louis, MO 
MSC (ZIP Code prefixes 620 and 622) be 
sent to the dead letter branch at S t  
Louis, MO 63155 (PB 21265,10-2-80). 
Incorrect ZIP Codes are also corrected.

12. Part 294 is revised to clarify 
insurance coverage to improve customer

understanding and administration of 
insurance claims (PB 21270,11-6-80).

13. * * *
*  *  *

15. Section 911.32.(final sentence) is 
revised to insert the word not between 
the words w ill and absorb. This was 
inadvertently omitted in Issue 2.

16. Section 941 is revised to reflect the 
use of new Form 6387, Rural Money 
Order Transaction (PB 21274,12-4-80).

In consideration of the foregoing, 39 
CFR 111.3 is  amended by adding at the 
end thereof the following:

§ 111.3 Amendments to the domestic mail 
manual.
* * * * *

Trans-
mittal
letter

tor
Dated Federal Register 

publication
issue

5 Mar. 1 ,1981____ ----------- 46 FR 25446

(5 U.S.C. 552(a); 39 U.S.C. 401,407,408, 3001- 
3011, 3201-3218, 3403-3405, 3601, 3621; 42 
U.S;C. 1973 cc-1 3 ,1973 cc-14)
Fred Eggleston,
Assistant General Counsel. Legislative 
Division.
(FR Doc. 81-13783 Filed 5-6-81:8:45 ans]
BILLING CODE 7710-12-41

ENVIRONMENTAL PROTECTION 
AGENCY

40 CFR Parts 52,81 

[A1 FRL 1809-6]

Rhode Island Revisions; State 
Implementation Plans

AGENCY: Environmental Protection 
Agency.
ACTION: Final rulemaking.

SUMMARY: The purpose of this Notice is 
to approve, in part, the State 
Implementation Plan (SIP) revisions for 
Rhode Island which were received by 
the Environmental Protection Agency 
(EPA) on May 14, June 11 and August 13,
1979. In addition, EPA is taking final 
action to approve conditionally five 
elements of the SIP revisions.

These plan revisions were prepared 
by the state to meet the requirements of 
Part D (Plan Requirements for Non- 
Attainment Areas) and certain other 
sections of the Clean Air Act (the Act) 
42'U.S.C. 7401 et seq., as amended in 
1977. On December 7,1979 (44 FR 70486), 
EPA published a Notice of Proposed 
Rulemaking (NPR) which described the 
revisions, discussed certain provisions
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which in EPA’s judgment did not comply 
with the requirements of the Act, and 
requested public comment. Six 
comments have been received. 
Responses to general comments 
received on the December 7,1979 NPR 
are contained in a separate section at 
the end of the preamble. In this Notice 
EPA is also amending 40 CFR Part 81 to 
redesignate the attainment status of 
Providence for total suspended 
particulates.
EFFECTIVE DATE: May % 1981. 
ADDRESSES: Copies of the SIP revisions 
and comments received aré available for 
public inspection during normal 
business hours at the Air Branch, Room 
1903, U.S. EPA, Region I, J.F.K. Federal 
Building, Boston, Massachusetts 02203; 
Public Information Reference Unit, U.S. 
EPA, 401 M Street, SW., Washington,
DC 20400; The Office of the Federal 
Register, Room 8401,1100 L Street, NW., 
Washington, DC and the R.I.
Department of Environmental 
Management, Division of Air Resources, 
Cannon Building, Room 204, 75 Davis 
Street, Providence, R I02908.
FOR FURTHER INFORMATION CONTACT: 
Harley F. Laing, Chief, Air Branch, 
Environmental Protection Agency,
Region I, JFK Federal Building, Room 
1903, Boston, Massachusetts 02203, (617) 
223-6883.
SUPPLEMENTARY INFORMATION: EPA’s 
December 7,1979 Notice of Proposed 
Rulemaking (NPR) (44 FR 70486) outlined 
the requirements of the Clean Air Act 
(the Act) that Rhode Island has 
addressed in its submittal. These will 
not be restated here. The NPR also 
contained detailed descriptions of the 
SIP revisions being acted on in this 
Notice which will not be repeated here 
except as necessary to respond to 
comments. The NPR raised several 
issues which in EPA’s judgment required 
changes in either the SIP narrative or the 
regulations. In response to the NPR,
Rhode Island submitted the following 
narrative and regulatory changes and 
clarifications to Rhode Island’s 
submittal on January 8,1980, January 24, 
1980, March 10,1980, March 31,1980,
April 21,1980, June 6,1980, June 13,1980, 
August 20,1980, November 14,1980, 
March 4,1981, March 5,1981 and April
16,1981. The substance of these changes 
and clarifications is discussed in the 
appropriate section of this Notice.

The Rhode Island SIP revisions, 
except as otherwise noted in this Notice, 
were developed in response to the 
requirements of Part D of the Act. In 
general, the SIP is required to provide 
for attainment and maintenance of the 
national ambient air quality standards 
(NAAQS) for all areas which have been

designated non-attainment areas 
pursuant to Section 107 of the Act. 
Specific requirements are discussed in 
detail in the Federal Register of May 19, 
1978 (the Administrator’s 
Memorandum), (43 FR 21673), General 
Preamble of April 4,1979 (the General 
Preamble) (44 FR 20372), and 
supplements published on July 2 (44 FR 
38583), August 28 (44 FR 50371), 
September 17 (44 FR 53761), and 
November 23,1979 (44 FR 67182).

EPA has received six letters of 
comment. Two of these were general 
letters concerning SIP revisions which 
were sent to every EPA regional office. 
These two letters are discussed in 
Section III of this Notice. One comment 
was received from the Federal Highway 
Administration (FHWA) and is 
discussed in Section I. C. and D. One 
was received from Urban Mass 
Transportation Administration (UMTA) 
and is discussed in Section I. C. and D. 
One was received from the Rhode Island 
Lung Association (RILA) and is 
discussed in Sections I. A., B., C., D., E.,
I. and K. One was received from the 
Rhode Island Department of 
Environmental Management (RIDEM) 
and is discussed in Section I. C. and H.

As a result of consideration of these 
public comments and the requirements 
of the Clean Air Act, EPA is:

Approving:
1. The stationary source volatile 

organic compounds (VOC) section 
except for the portion pertaining to 
surface coating of paper and fabric.

2. The carbon monoxide attainment 
plan.

3. The transportation planning process 
section.

4. The public transportation portion of 
the plan.

5. The reasonable further progress 
demonstration.

6. Extension for attainment of ozone 
standards to December 31,1987.

7. The notice and hearing provisions.
8. Resource commitments,
9. Conflict of interest provisions.
10. The plan showing evidence of 

public, local, and state involvement in 
SIP development.

11. The program for reasonably 
available control measures.

Approving Conditionally
1. The inspection/maintenance (I/M) 

program.
2. The program to review new sources 

in non-attainment areas (New Source 
Permit Program) except for Sections 
9.23(b) and 9.12 of Regulation 9.

3. The emission inventories section
4. Surface coating of paper and fabric 

of the stationary source VOC section.

Approving (Under 40 CFR Part 81) the 
Following Redesignations

1. The termination of the designation 
of Providence as non-attainment, based 
upon the data from the Dyer Street air 
sampler.

2. The designation of Providence as 
non-attainment for the primary TSP 
standard based upon the 1978 data from 
the Westminster Street air sampler.
Taking no Action on

1. The program to review new sources 
in attainment areas (Prevention of 
Significant Deterioration).

2. Monitoring.
3. Permit fees.
4. Consultation.
5. Stack height requirements.
6. Interstate pollution.
7. Public notification.
8. Sections 9.2.3(b) and 9.12 of 

Regulation 9.

I. Part D Non-Attainment Control 
Strategies

A. Total Suspended Particulates (TSP )

Based on data from an air sampler at 
Dyer Street, the city of Providence was 
designated non-attainment for the 
primary TSP standard in the March 3, 
1978 Federal Register (43 FR 8962). EPA 
and RIDEM have determined that the 
Dyer Street sampler was both 
improperly sited and unduly influenced 
by reentrained road dust. Therefore, 
Providence should not have been 
designated non-attainment based on 
that data. However, EPA’s review of 
1978 data from an air sampler at 
Westminster Street revealed a primary 
standard violation. The Westminster 
Street air sampler is influenced by a 
markedly different class of sources from 
those at Dyer Street and has not 
recorded previous violations of the 
primary standard. Additional details 
concerning the Dyer and Westminster 
Streets air samplers were presented in 
the NPR (44 FR 70488).

Because the non-attainment 
designation based on the Dyer Street 
data is being terminated and a new non
attainment designation is being made 
based on the Westminster Street data, 
RIDEM has twelve months from the date 
of this Notice to submit an approvable 
TSP standard attainment plan for 
Providence.

In the NPR, EPA proposed to 
terminate the designation of Providence 
as non-attainment for the primary TSP 
standard based upon the data from the 
Dyer Street air sampler, to approve a 
new designation of Providence as non
attainment for the primary TSP standard 
based upon the 1978 data from the
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Westminster Street air sampler, and to 
require RIDEM twelve months from the 
date of this Notice to provide an 
approvable TSP standard attainment 
plan for Providence.

The Rhode Island Lung Association 
provided the sòie comment on the TSP 
aspects of EPA’s NPR. Adressing EPA’s 
brief synopsis of Part D of the Act, the 
Rhode Island Lung Association 
commented that chemical and physical 
analyses of particulate samples were 
essential to comply with Part D 
requirements. EPA finds that these 
analyses are not necessary to identify 
particulate standards violations and are 
not required by Part D. It would, 
therefore, be inappropriate for EPA to 
require that RIDEM perform such . 
analyses.

Action:
EPA is:
1. Terminating the designation of 

Providence as non-attainment for the 
primary TSP standard based upon the 
data from the Dyer Street air sampler.

2. Approving a new designation of 
Providence as non-attainment for the 
primary TSP standard based upon the 
1978 data from the Westminster Street 
air sampler.

3. Requiring an approvable revised 
control strategy attainment plan for 
Providence. RIDEM must submit such a 
plan written twelve months from 
publication of this Notice pursuant to 
Section 129(c) of Pub. L. 95-95.
B. Ozone(Oa)—Control o f Stationary 
Source Volatile Organic Compounds 
(V O C )

Rhode Island was designated non
attainment statewide for ozone ( 0 3) in 
the March 3,1978 Federal Register (43 
FR 8962). In order to meet the 
requirements of Part D of the Act 
RIDEM has developed regulations to 
control the following source categories 
to Reasonably Available Control 
Technology (RACT): limits surface 
coating of paper and fabric, solvent 
metal cleaning and petroleum storage 
and marketing (including Stage I vapor 
recovery). The state claims the use of 
cutback asphalt is insufficient to 
warrant control at this time and that 
there are no sources in the remaining 
group I categories. EPA is approving an 
extension for attainment of ozone 
standards until December 31,1987 (See 
Section I.F. of this Notice).
1. Surface Coating o f Paper and Fabric

In response to condition 1 of the NPR 
for this source category, Rhode Island 
submitted adopted Regulation 19 on 
January 8,1980. This regulation requires 
control statewide of paper and fabric 
coating sources to the emission limits

recommended in the relevant CTG. In 
response to condition 2 of the NPR, the 
state indicated a final compliance date 
of 1985, which is beyond the December 
31,1982 date recommended in EPA 
guidance for add on control devices and 
presently available low solvent 
technology. However, the state has 
surveyed the ten sources affected and 
found that it would be economically 
prohibitive to install control devices by 
December 31,1982 and that because of 
the specialized nature of the coating 
generally used, few low solvent 
substitutes are available at this time.
The state has set an interim emission 
limit of 4 lbs/gal to be achieved by 1982 
which will result in significant 
reductions by that date. New solvent 
systems must be developed to achieve 
the 1985 limit and the compliance 
schedule appears to be developed to 
achieve the 1985 limit and the 
compliance schedule appears to be 
reasonable considering the large number 
of new specialty coatings to be 
developed and tested. The individual 
compliance schedules were to have 
been submitted to the state by March 1, 
1980 and then submitted to EPA for 
review and approved as part of the SIP 
revisions. These schedules are presently 
being finalized by the state and will be 
submitted to EPA for review to 
determine whether they are expeditious.

In response to condition 3 of the NPR, 
the state has shown that the emission 
reduction to be realized from 
implementation of Regulation 19 will be 
within 5 percent of the reductions which 
would result from the use of the 
recommended EPA source size criteria 
in the Administrator’s Memorandum.

A letter of comment was received 
from the Rhode Island Lung Association 
which stated that it is essential to the 
environmental movement’s credibility 
and effectiveness that EPA accept the 
responsibility of proving the 
reasonableness of its own standards. In 
particular, the letter (1) questioned 
EPA’s authority to require states to 
adopt CTG limits or document why a 
source category cannot meet these 
limits: (2) questioned the reasonableness 
of the CTG limits; (3) stated that there is 
no documentation for the 2.9 lb/gal limit 
in the CTG for paper and fabric coating;
(4) objected to a requirement that states 
must justify failure of surface coating 
operations to meet the CTG emission 
limit; and (5) urged EPA to require the 
state to closely monitor and document 
the solvent coating industries’ efforts to 
develop low or no solvent formulas. .

The first, second and fourth points 
have been addressed in the Federal 
Register on September 17,1979 (44 FR

53761-53763). This was a supplement to 
the General Preamble which addressed 
CTGs.

The 2.9 lb./gal limit which was 
questioned in the third point was 
documented in the CTG and was based 
on 90 percent capture and 90 percent 
control using add on control devices 
which are in general use in the coating 
industry. This limit can also be achieved 
by using various low solvent 
technologies. The last point raised urged 
EPA to require the state to monitor 
closely and to document the coating 
industries’ efforts to develop low or no 
solvent formulas. The state will be 
required to monitor the compliance 
schedule for each source and report to 
EPÁ on accomplishment of increments 
of progress. The effect of this 
requirement will be to facilitate the 
monitoring of progress in development 
of the coating technology to meet the 
emission limits. EPA is also monitoring 
nationwide the development of 
promising low or no solvent 
technologies.

Action:
EPA is approving this portion of the 

SIP revisions conditioned upon 
submittal by July 1,1981 of all individual 
compliance schedules for sources in this 
category including a justification of need 
for any extensions beyond December 31, 
1982.
2. Solvent M etal Cleaning

In the NPR, EPA proposed approval of 
Regulation 18 which requires control of 
metal cleaning operations, conditioned 
upon the state changing the compliance 
schedule to meet EPA’s recommended 
schedule or justifying the schedule in 
Regulation 18 which is eight months 
longer. The state has presented a 
justification which is based upon the 
practical problems of implementing the 
required measures on a large number of 
very small sources. This justification is 
considered adequate by EPA.

Action:
EPA is approving this portion of the 

SIP revisions.
3. Petroleum Storage and Marketing

In the NPR, EPA proposed approval 
conditioned upon the state revising the 
Stage I gasoline vapor recovery 
requirements in Regulation 11 to include 
controls for 2000 gallon tanks. The 
Regulation resubmitted on March 10, 
1980 has been revised to include these 
tanks. In the NPR, EPA also proposed 
approval conditioned upon the state 
revising the compliance schedules in 
Regulation 11 for Stage I gasoline 
service station and bulk terminal 
controls to be consistent with the
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schedules recommended in EPA 
guidance or to provide adequate 
justification for the schedule in the 
regulation. Regulation 11 has been 
revised to change the compliance date 
from July 1,1982 to the July 1,1981 date 
recommended by EPA for these 
categories. Since there is no compliance 
schedule for bulk plants in Regulation 11 
in the NPR, EPA also proposed approval 
conditioned upon a certification that 
there are no bulk plants in the state, 
submission of a compliance schedule 
acceptable to EPA for any bulk plants, 
or adequate justification for not 
controlling bulk plants. The state has 
responded by certifying that there are 
no bulk plants in the state to which the 
regulation would apply and that the 
regulation is designed to coyer any new 
sources including bulk plants. EPA 
considers these regulatory changes and 
justifications to be adequate.

Action:
EPA is approving the VOC portion of 

the SIP revisions as it pertains to 
petroleum storage and marketing.

4. Cutback Asphalt

In the NPR, EPA proposed approval of 
the cutback ashpalt portion of the SIP 
revisions conditioned upon the state 
submitting a documented estimate of 
cutback asphalt usage, a commitment to 
monitor such usage annually and to 
adopt a regulation to control the use of 
cutback asphalt when emissions in any 
single county in the state exceed 100 
tons per year. In response to the NPR, 
the state has submitted a revised 
analysis of cutback ashpalt emissions 
using U.S. Department of Energy figures 
which show that only 49 tons of VOC 
per year are emitted from this category 
statewide. The state has committed to 
survey all municipalities annually for 
cutback usage and adopt a regulation to 
control such usage if the VOC emissions 
in any county exceed 100 tons annually. 
EPA considers this response adequate.

Action:
EPA is approving the VOC portion of 

the SIP revisions as it pertains to 
cutback asphalt.

5. Other Categories

In the NPR, EPA requested a 
certification that there are no sources 
located in Rhode Island in the remaining 
CTG categories. This certification was 
submitted.

Action:
EPA is approving the VOC portion of 

the SIP revisions as it pertains to other 
categories.

6. Commitment to Future CTG  
Categories

In the NPR, EPA requested a 
commitment that the state implement 
RACT for VOC sources for which CTG’s 
are published after January 1,1978. The 
state, in response to the NPR, has 
provided such a commitment. EPA 
considers this response adequate.

Action:
EPA is approving the VOC portion of 

the SIP revisions as it pertains to 
commitment to future CTG categories.

C. Carbon Monoxide (C O )

The city of Providence was designated 
non-attainment for the 8-hour carbon 
monoxide (CO) standard in the March 3, 
1978 Federal Register (43 FR 8962). 
According to the SIP revisions, 
monitoring undertaken since the 
designation demonstrates that violations 
of the standard are limited to the 
Providence central business district 
(CBD). The remainder of the state was 
designated as unclassifiable for carbon 
monoxide. Rhode Island’s plan for CO is 
described in the NPR.

At the present time, the only locations 
known to have CO violations in the 
Providence CBD are in an area planned 
for the development of an auto 
restricted zone (ARZ). At the time of the 
NPR, it was felt that CO “hot spots” in 
this area could be eliminated if the ARZ 
were designed to include CO correction 
strategies to eliminate violations in the 
areas affected by the project. It was 
thought that this project could be 
implemented prior to the December,
1982 attainment date and that this 
would lead to earlier attainment of the 
CO standards. Therefore, EPA proposed 
as a condition for approval in the NPR 
that the ARZ project be reviewed by 
March 1,1980 for consistency with the 
SIP revisions and adopted m the SIP 
revisions if shown to expedite 
attainment for CO standards. The 
condition would have been imposed 
pursuant to Section 172(b)(2) of the Act 
which requires the SIP revisions to 
provide for the implementation of all 
reasonably available control measures 
(RACM) as expeditiously as practicable.

EPA received a number of comments 
on this condition in the NPR. The Rhode 
Island Lung Association (RILA) felt that 
a requirement for analysis of the ARZ 
project separately from other projects in 
the CBD was inadequate in that these 
projects may affect traffic flow and, 
hence, CO levels. RILA recommended 
that the state and the city of Providence 
should be required to do a 
comprehensive CO analysis of all 
currently planned projects. EPA initially 
chose the above condition to expedite

the implementation of the ARZ project 
because, as a RACM, the project had the 
potential to advance the date of 
attainment of standards. Other projects 
in the Providence CBD which would 
have the potential to affect CO levels 
will, in most cases, be reviewed through 
the consistency review and/or 
Environmental Impact Statement 
processes. Thus, further analysis would 
not necessarily expedite attainment of 
standards.

RIDEM questioned the basis for the 
ARZ analysis on the grounds that the 
state has already undertaken aneffort 
to eliminate CO hot spots through 
implementation of the hot spot screening 
process. RIDEM also felt that the 
requirement would disrupt the on-going 
transportation-air quality planning and 
public participation process and stated 
that the project will be examined during 
1980, as described m the Rhode Island 
Office of State Planning (RIOSP) work 
program. However, according to the 
RIOSP work program schedule, the 
analysis would not be completed by 
March 1,1980. The Federal Highway 
Administration (FHWA) also 
commented that the ARZ project has not 
yet advanced to the design stage and 
that additional data will need to be 
developed before data required for the 
air quality review will be available. As a 
result FHWA felt that the March 1,1980 
compliance date was impractical.

In reviewing the above information* 
EPA has concluded that the schedule for 
design and construction of the ARZ 
makes completion of the project 
substantially in advance of die 1982 
attainment date doubtful. It is therefore 
unlikely that actions which might 
expedite project implementation will 
have the effect, in turn, of expediting 
attainment of standards. Because of this 
and the fact that RIOSP has examined 
the ARZ for air quality effects during 
19%), EPA has determined that the 
condition for approval of the SIP 
revisions that die city of Providence 
analyze the ARZ for its impacts on CO 
levels in the CBD by March, 1,1980 is 
unnecessary.

A further condition placed on EPA’s 
approval of the CO portion of the SIP 
revisions was that appropriate state and 
local agencies must submit written 
commitments to EPA that they will seek 
the necessary resources and funding to 
develop and implement hot spot 
correction strategies for those locations 
given highest priority in the CO hot spot 
screening procedure, according to a 
schedule that will be incorporated into 
the SIP revisions. The submittal of 
January 8,1980 contains a revision to 
the CO program, which includes a
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commitment that “DOT and OSP (and 
local agencies) will * * * seek the 
necessary resources to develop and 
implement CO hot spot correction 
strategies for the highest priority 
locations. DOT will use available 
funding and seek additional funding as 
necessary to correct the high priority 
location.” Also included is a 
commitment to incorporate the schedule 
for development and implementation of 
CO hot spot correction strategies into 
the SIP. EPA considers these 
commitments to be adequate.

Action:
EPA is approving the carbon 

monoxide portion of the SIP revisions.

D. Transportation Planning

1. Process.
Sections 172(b)(9) and 174 of the Act 

require the development of a 
transportation planning process for air 
quality improvements. The joint EPA-
U.S. Department of Transportation 
(DOT) Air Quality Planning Guidelines 
(June, 1978) (hereafter EPA-DOT 

'Guidelines) provide specific guidance 
and criteria to assist local planning 
agencies to develop a transportation 
planning process to be included in the 
SIP.

As discussed in the NPR, the Rhode 
Island SIP revisions include a section 
describing criteria and procedures to be 
followed in the consistency 1 review 
process. The criteria to be used in 
determining consistency of plans and 
programs are acceptable.

In response to the three conditions for 
approval in the NPR, RIDEM submittal 
on January 8,1980, a revised Unified 
Planning Work Program (UPWP) task 
description and on January 24,1980 a 
revised consistency agreement. The 
consistency review process 
documentation included: a procedure 
and schedule for review of Long Range 
Plans in response to condition (a)(i); a 
description of procedures for an 
independent consistency determination 
to be performed by RIDEM in response 
to condition (a)(ii); and procedures for. 
addressing the consistency of projects ̂  
beyond the draft EIS or draft Negative 
Declaration (Finding of No Significant 
Impacts) stage, not covered under the 
previous consistency review process in 
response to condition (a)(iii). Based on 
submittal of this material EPA finds that

* The Rhode Island SIP revisions use the term 
"consistency” rather than “conformity". Although 
the term “conformity" is contained in Section 176(c) 
of the Act and is the basis of this requirement, the 
term“consistency" will be used in its place because 
this is the reference in the SIP revisions. UMTA and 
RIDEM have both commented in support of 
retaining the original terminology of the SIP 
revisions.

condition (a) has been met. The revised 
UPWP submitted by RIDEM identifies 
RIOSP’s responsibilities for consistency 
review and EPA finds that this material 
is adequate to meet condition (b). The 
revised consistency review process 
documentation, discussed above, also 
includes documentation of a process 
ensuring that projects developed 
through the SIP process and 
transportation controls with air quality 
benefits will be implemented and given 
high priority for implementation. EPA 
finds that this procedure is adequate to 
meet condition (c).

EPA received a number of comments 
on the Transportation Planning Process 
portion of the NPR. RILA expressed full 
support for EPA’s proposals to correct 
deficiencies in the SIP revisions 
consistency review procedures. The 
Region I Office of UMTA agreed that 
long range plans must be reviewed for 
consistency with the SIP and that 
appropriate procedures should be 
incorporated into the SIP. The Region I 
Office of FHWA questioned the 
requirement that the SIP revisions 
identify consistency determination 
procedures. Its concern is based on the 
fact that DOT was developing national 
procedures for carrying out Sections 176 
(c) and (d) of the Act and it was 
therefore inappropriate to require state 
agencies to pursue the matter further 
without the benefit of DOT national 
procedures. While EPA recognizes that 
national guidance must be addressed in 
the SIP revisions and Rhode Island has 
responded accordingly in its submittal, 
the Act does not require the availability 
of national guidance on consistency 
review procedures before such 
procedures can be incorporated into the 
SIP. Furthermore, the joint EPA-DOT 
Guidelines state that revised SIPs for 
areas requiring an extension of the 
attainment date must provide specific 
procedures and criteria developed by 
lead agencies for determining whether 
the transportation planning process 
conforms to the SIP. DOT has recently 
published interim air quality conformity 
procedures (January 26,1981, 46 FR 
8426) and, in view of this, the Rhode 
Island process will be reviewed for 
compatibility and changes can be made 
if necessary.

Based on the material submitted by 
RIDEM and in consideration of 
comments reviewed, EPA feels that the 
conditions for approval appearing in the 
NPR have been met.

Action:
EPA approves the transportation 

planning process section of the SIP 
revisions.

2. Reasonably Available Control 
Measures (RACM s)

As a result of the deficiencies in the 
SIP revisions described in the NPR, EPA 
proposed to approve the RACM section 
with four conditions. In response to the 
first condition, the state submitted on 
January 8,1980, a revised UPWP task 
description for RIOSP which includes: 
commitments to perform the analysis of 
the 18 RACMs; an assignment of agency 
responsibilities for undertaking the 
analysis; and a description of the 
general methodology to be applied in the 
RACM analysis. In response to 
condition 2, the January 8 submittal 
contained a schedule, with milestones, 
for the analysis of RACMs and their 
adoption into the SIP. The ultimate goal 
of this effort will be the submittal of a 
transportation element for the 1982 SIP 
revisions which will reduce mobile 
source emissions by the amount stated 
in the SIP as necessary to meet air 
quality standards. The procedures 
established as part of the consistency 
review process, discussed in Section
I.D.I., Transportation Planning Process, 
assure the expeditious implementation 
of projects adopted into the SIP.

In its comments to EPA on the NPR, 
FHWA questioned the requirement that 
the state commmit to perform the 
analysis of the 18 RACMs, identify 
agency responsibilities and confirm that 
the analyses will identify resources 
which will attain the reduction target 
ascribed to transportation sources. The 
reason given for this comment is that the 
EPA studies of the 18 RACMs mandated 
under Section 108(f) have not been 
completed and that for the state to 
properly address this requirement, it 
shoud have the benefit of these reports. 
However, Section 172(b) of the Act and 
the Administrator’s Memorandum 
require that the SIP revisions identify 
commitments and procedures for the 
analysis of the 18 RACMs and these 
requirements are not related to the 
availability of guidance documents. EPA 
finds that Rhode Island’s response to 
these two conditions have been met.

In response to the third condition the 
state submitted a list of programs and 
projects with implementation schedules 
and funding commitments on March 10,
1980. It contained th>e following list of 
projects for implementation:

1. Bus Acquisition

The Rhode Island Public Transit 
Authority (RIPTA) will purchase 
approximately 34 buses in F Y 1980, 
accelerating its bus replacement 
program. These buses will cost 
approximately $4.8 million, with 20
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percent funded from a previous state 
bond issue and 80 percent from UMTA. 
The buses were ordered in 1980, with 
delivery expected in 1981. This project is 
listed in the state’s Transportation 
Improvement Program (TIP) for FY 1980- 
1982.

2. Bus Operating Assistance

RIPTA will use approximately $7.8 
million in federal and state funds 
(divided evenly between ah UMTA 
grant and a state appropriation by the 
General Assembly) to meet its operating 
deficit in FY 1980. This project is listed 
in the FY 1980-1982 TIP.
3. Other Transit Projects (Dependent on 
Future Bond Issue)

RIPTA has programmed other projects 
in the FY 1980-1982 TIP that would also 
be funded 80 percent with UMTA grants 
and 20 percent with state money. As 
stated in the Governor’s Annual 
Message, these other projects are 
dependent on passage of a bond issue 
for the state share. The Governor has 
said that he will ask the General 
Assembly to approve in the 1980 session 
a bond issue of approximately $3.6 
million to be put before the voters. The 
bonds could be matched with $14.4 
million in federal funds, for a total of 
approximately $18 million. The 
following RIPTA projects would be 
programmed in the next two years:

—Acquisition of about 86 additional 
buses

—Provision of an additional bus 
garage in Providence

■—Provision of a satellite garage in 
Newport

—Purchase of communications 
equipment (radios)

—Capital improvements at other fixed 
facilities

The bond issue was approved by 
general referendum on July 22,1980.

Included with the March 10,1980 
submittal is a letter from the General 
Manager of RIPTA dated February 26, 
1980, in which it is stated that RIPTA is 
committed to the projects described 
above. This represents an adequate 
commitment to implementation of these 
projects.

On June 13,1980, in response to the 
fourth condition in the NPR, RIDEM 
submitted an “Air Quality Analysis of 
Transit Projects for the State 
Implementation Plan,” prepared by 
RIOSP. In their transmittal letter, RIDEM 
expressed reservations about the 
analysis because calculations were 
based on a 20 percent stringency rate for 
the I/M program. RIDEM states that the 
only documentation of the actual failure 
rate is based on an attitudinal survey 
which indicates a 4.5 percent failure

rate. EPA also has reservations about 
the analysis in that it fails to show the 
air quality benefits of the specific 
projects and instead calculates the air 
quality benefits of the entire RIPTA 
system. This analysis therefore cannot 
show the incremental benefits gained 
from these specific program 
commitments. Furthermore, no attempt 
was made to determine the level of 
emissions from the buses or to establish 
how many of the trips made by bus 
were, in fact, diverted from automobiles. 
Studies performed nationally have 
shown that only a small fraction of all 
transit trips could have been made 
alternatively by automobile.

EPA recognizes that this study was 
prepared as an interim analysis and that 
a more detailed analysis is in 
preparation by OSP. Furthermore, 
RIDEM commits ta  updating their 
analysis of the I/M program at the 
earliest possible opportunity. Therefore 
EPA will accept this analysis with the 
understanding that it will be revised 
prior to the State taking credit toward 
Reasonable Further Progress (RFP) for 
these projects.

RIDEM did not submit procedures for 
reporting implementation or analysis of 
the ongoing air quality benefits from 
these projects as required in condition 4. 
In the absence of such procedures, EPA 
will determine compliance through the 
consistency determination of the TIP 
and will track the ongoing air quality 
benefits through the state’s RFP 
documentation.

Action:
EPA approves the RACM portion of 

the Rhode Island SIP revisions.
3. Public Transportation

The Rhode Island SIP revisions 
contain a narrative which describes 
programs to increase bus transit 
utilization, including transit marketing 
programs, a park-and-ride program, and 
special fares. However, prior to the NPR, 
a clear commitment to expand or 
improve public transportation measures 
to meet basic transportation needs was 
not included. This was particularly 
important in that the SIP revisions did 
not establish the adequacy of the 
existing public transportation system. 
Therefore, as a condition for the 
approval of the public transportation 
portion of the SIP revisions, EPA 
required in the NPR that the SIP be 
revised to include adequate 
commitments from the Governor for the 
provision and funding of public 
transportation measures.

In response to the condition appearing 
in the NPR, the state submitted on 
January 24,1980, a section of the Annual 
Message of Governor Garrahy to the

General Assembly at the January 1980 
session. In his message, the Governor 
identified service improvements 
instituted by RIPTA during 1979. He also 
authorized the funding necessary to 
purchase an additional 30-35 buses and 
asked the General Assembly to approve 
submission to the voters of a $3.6 million 
bond issue which would be used toward 
the purchase of additional buses and the 
renovation and construction of garage 
apd transportation facilities. EPA feels 
that these programs represent a strong 
commitment to the requirements of 
Section 110(a)(3)(D).

A number of comments were received 
by EPA in response to this proposed 
action. RILA expressed support of the 
EPA proposal to correct deficiencies in 
the commitment to expand and improve 
public transit measures. The Region I 
Office of UMTA submitted detailed 
comments on what it considers as an 
acceptable examination of "basic 
transportation needs,” i.e. a review of 
those changes in public transportation 
service, facilities, and policies that are 
necessary to maintain mobility as 
transportation control strategies are 
imposed. UMTA feels that this 
examination should take place as an 
integral part of the ongoing 
transportation planning process.

UMTA recommended conditional 
approval of the public transportation 
component of the SIP revisions and felt 
that full approval should be based on a 
demonstration of a commitment to 
development of comprehensive 
measures to meet basic transportation 
needs. EPA supports UMTA’s position 
on the provision of basic transportation 
needs and encourages Rhode Island to 
incorporate the above considerations 
into its existing transportation planning 
process. However, EPA feels that the 
Governor’s commitment to the funding 
and operation of an expanded public 
transportation program, in conjunction 
with State agency commitments to 
analyze improved public transit and 
long range transit" programs as part of 
the transportation-air quality planning 
process, is adequate to meet the 
requirements of Section 110(a)(3)(D) of 
the Act.

It should be noted that DOT and EPA 
issued a proposed joint policy on basic 
transportation needs on September 18, 
1980 (45 FR 62170) and have also revised 
the June 14,1978 Memorandum of 
Understanding to include DOT and EPA 
procedures for reviewing SIP revisions 
with respect to basic transportation 
needs. EPA and DOT will review Rhode 
Island’s future SIP revisions in light of 
this policy and procedures.
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Action:
EPA approves the public 

transportation portion of the SIP 
revisions.
E. M otor Vehicle Inspection and 
Maintenance Program (I/M )

“Inspection/Maintenance” (I/M) 
refers to a program whereby motor 
vehicles receive periodic inspections to 
assess the functioning of their exhaust 
emission control systems. Vehicles 
which have excessive emissions must 
then undergo mandatory maintenance. 
Generally, I/M programs include 
passenger cars, although other classes 
can be included as well. Operation of 
noncomplying vehicles is prohibited.
This is more effectively accomplished 
by requiring proof of compliance to 
purchase license plates or to register a 
vehicle. A windshield sticker system, 
much like that of many safety inspection 
programs can be used if it can be 
demonstrated that equal effectiveness 
will be achieved.

Section 172 of the Clean Air Act 
requires that SIPs for states which 
include nonattainment areas must meet 
certain criteria. For areas which 
demonstrate that they will not be able to 
attain the ambient air quality standards 
for ozone or carbon monoxide by the 
end of 1982, despite the implementation 
of all reasonably available measures, an 
extension to 1987 will be granted. In 
such cases Section 172(b)(ll)(B) requires 
that: “The plan provisions shall 
establish a specific schedule for 
implementation of a vehicle control
inspection and maintenance program 
* * *•»

EPA issued guidance on February 24, 
1978, on the general criteria for SIP 
approval including I/M, and on July 17, 
1978 regarding the specific criteria for 1/ 
M SIP approval. Both of these items are 
part of the SIP guidance material 
referred to in the General Preamble for 
Proposed Rulemaking (44 FR 20372, 
20373, n 6). Though the July 17,1978, 
guidance should be consulted for 
details, the key elements for I/M SIP 
approval are as follows:

* Legal Authority. States or local 
governments must have adopted the 
necessary statutes, regulations, 
ordinances, etc., to implement and 
enforce the I/M program. (Section 
172(b){10)}.

* Commitment. The appropriate 
governmental unit(s) must be committed 
to implement and enforce the I/M 
program. (Section 172(b)(10)J.

* Resources. The necessary finances 
and resources to carry out the I/M 
program must be identified and 
committed. (Section 172(b)(10)).

* Schedule. A specific schedule to 
establish the I/M program must be

included in the State Implementation 
Plan. (Section 172(b)(ll)(B)). Interim 
milestones are specified in the July 17, 
1978, memorandum in accordance with 
the general requirement of 40 CFR 
51.15(c).

* Program Effectiveness. As set forth 
in the July 17,1978 guidance 
memorandum, the I/M program must 
achieve a 25% reduction in passenger 
car exhaust emissions of hydrocarbons 
and a 25% reduction for carbon 
monoxide. This reduction is measured 
by comparing the levels of emission 
projected to December 31,1987, with 
and without the I/M program. This 
policy is based on Section 172(b)(2) 
which states that “the plan provisions 
* * * shall * * * provide for the 
implementation of all reasonably 
available control measures * * *”

Specific detailed requirements! of these 
five provisions are discussed below.

To be acceptable, I/M legal authority 
must be adequate to implement and 
effectively enforce the program and 
must not be conditioned upon further 
legislative approval or any other 
substantial contingency. However, the 
legislation can delegate certain decision 
making to an appropriate regulatory 
body. For example, a state Department 
of Environmental Protection or 
Department of Transportation m aybe 
charged with implementing the program, 
selecting the type of test procedure as 
well as the type of program to be used, 
and adopting all necessary rules and 
regulations. I/M legal authority must be 
included with any plan revision which 
must include I/M (i.e., a plan which 
establishes an attainment date beyond 
December 31,1982) unless an approved 
extension to certify legal authority is 
granted by EPA. The granting of such an 
extension, however, is an exceptional 
remedy to be utilized only when a state 
legislature has had no opportunity to 
consider enabling legislation.

Written evidence is also required to 
establish that the appropriate 
governmental bodies are “committed to 
implement and enforce the appropriate 
elements of the plan.” (Section 
172(b)(10).) Under Section 172(b)(7), 
supporting commitments for the 
necessary financial and manpower 
resources are also required.

A specific schedule to establish an 
inspection/maintenance program is 
required (Section 172(b)(ll)(B). The July 
17,1978, guidance memorandum 
established as EPA policy the key 
milestones for the implementation of the 
various I/M programs. These milestones 
were the general SIP requirement for 
compliance modified at 40 CFR 51.15(c). 
This section requires that increments of

progress be incorporated for compliance 
schedules of over one year in length.

To be acceptable, an I/M program 
must achieve the requisite 25% 
reductions in both hydrocarbon and 
carbon monoxide exhaust emissions 
from passenger cars by the end of 
calendar year 1987. The Act mandates 
“Implementation of all reasonably 
available control measures as 
expeditiously as practicable.” (Section 
172(b)(2).) At the time of passage of the 
Clean Air Act Amendments of 1977, 
several I/M programs were already 
operating, including mandatory 
programs in New Jersey arid Arizona 
operating at about a 20% stringency.
(The stringency of a program is defined 
as the initial proportion of vehicles 
which would have failed the program’s 
standards if the affected fleet had not 
undergone I/M before. Because some 
motorists tune their vehicles before I/M 
tests, the actual proportion of vehicles 
failing is usually a smaller number than 
the stringency of the program.)
Depending on program type (private 
garage or centralized inspection) a 
mandatory I/M program may be 
implemented as late as December 31, 
1982. Based on implementation date of 
December 31,1982 and a 20% stringency 
factor, EPA predicts the reductions of 
both CO and HC exhaust emissions of 
25% can be achieved by December 31, 
1987. Earlier implementation of I/M will 
produce greater emission reductions. 
Thus, because of the Act’s requirement 
for the implementation of all reasonably 
available control measures and because 
New Jersey and Arizona have 
effectively demonstrated practical 
operation of I/M programs with 20% 
stringency factor, it is EPA policy to use 
a 25% emission reduction as the 
criterion to determine compliance of the 
I/M portion with Section 172(b)(2).

EPA published the 1982 SIP policy 
(part of which pertains to I/M programs) 
on. January 22,1981 (46 FR 7182). As 
discussed in that policy states with 
areas that have I/M programs under 
development or operational as part of 
their 1979 SlP revisions were required to 
submit only qualitative descriptions of 
their I/M program elements in the 1979 
SIP submittal. The 1982 SIP revision 
must include, unless already submitted 
and approved as part of a previous SIP 
submittal, rules and regulations and all 
other I/M elements which could affect 
the ability of the I/M program to achieve 
the minimum emission reduction 
requirements. More specifically, the 1982 
submittal must include the following 
critical elements: (1) Inspection test 
procedures; (2) emission standards; (3) 
inspection station licensing
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requirements; (4) emission analyzer 
specification and maintenance/ 
calibration requirements; (5) 
recordkeeping and record submittal 
requirements; (6) quality control, audit, 
and surveillance procedures; (7) 
procedures to assure that non-complying 
vehicles are not operated on the public 
roads; (8) any other official program 
rules, regulations, and procedures; (9) a 
public awareness plan; and (10) a 
mechanics training program if additional 
emission reduction credits are being 
claimed for mechanics training.

EPA will determine the overall 
adequacy of the critical elements of 
each I/M program and, therefore, the 
approvability of the 1982 SIP by 
comparing those elements to established 
I/M policy. I/M program elements must 
be consistent with EPA policy or a 
demonstration must be made that the 
program elements are equivalent.

State or local governments that have 
I/M programs, but plan to increase the 
coverage and/or stringency of the 
programs in order to achieve greater 
reductions and to demonstrate earlier 
attainment of the standards, must 
submit the program modifications in 
legally enforceable form through the 
1982 SIP revision process.

In the case of a partial submittal 
EPA’s action will be limited to the 
submitted program elements. Final 
action on the total I/M program must be 
reserved until all elements are 
submitted and reviewed in order to 
assure that the program satisfies the . 
requirements in Part D of the Clean Air 
Act.

The Rhode Island I/M  Program.
Rhode Island included provisions in its 
SIP for an I/M program which began 
mandatory inspection/maintenance on 
January, 1,1979. EPA published a NPR 
regarding the RI I/M program on 
December 7,1979 (44 FR 70486). A 
description of the program w ^ included 
in that Notice. As discussedl^m^NPR, 
ten elements of the RI I/M program were 
identified by the State Planning Council 
as requiring study. The State Planning 
Council recommended in June 1979, that 
these ten program elements be jointly 
studied by RIDOT and RIDEM. These 
recommendations were incorporated 
into a letter from Governor Garrahy to 
EPA which was received on August 13,
1979. In this letter, the Governor 
indicated that he had directed the State 
Planning Council and the affected state 
agencies to refine thé I/M program 
based on the results of the studies by 
January 1,1981. Based on this, EPA 
proposed, in the December 7,1979 
Notice, to approve the RI I/M program 
conditioned on the receipt of the 
following January 7,1980:

(1) A written commitment from the 
authorized state agencies or officials 
binding them to the implementation by 
January 1,1981 of an inspection/ 
maintenance (I/M) program (including 
necessary refinements) which will 
accomplish the required 25% reduction 
in hydrocarbon and carbon monoxide 
emissions from light duty vehicles by 
December 31,1987.

(2) This commitment must include a 
schedule featuring interim and final 
dates to complete the study and 
adoption of the necessary refinements 
(discussed in the NPR) and listed in the 
addendum to the Governor’s letter. This 
submittal must indicate the delegation of 
responsibilities, and the funding and 
manpower commitments to accomplish 
these refinements.

(3) A commitment to submit an 
approvable revision to the SIP 
incorporating these refinements within 
twelve months of the NPR.

During the comment period, only one 
comment was received on the I/M 
program. The Rhode Island Lung 
Association supported the EPA position 
that the State should correct the 
deficiencies identified in the I/M 

' program by the State Planning Council.
On August 20,1980, RIDEM submitted 

additional information to EPA on the 1/ 
M program. This package contained 
language regarding the commitment to 
achieve the requisite emission reduction 
by December 31,1987. In this submittal, 
the State indicated that it felt the 
existing I/M program will achieve the 
required reduction by 1987 and that it is 
committed to continuing the operation of 
the existing program. The package also 
stated that if evaluation of the program 
in future years indicates that the 
required reduction would not be met, the 
State would modify the I/M program. RI 
also claimed reductions in their SIP RFP 
line for an I/M program with a 20% 
stringency. EPA’s evaluation of RI’s 
program with this stringency indicates 
that the required reduction will be 
achieved by 1987. Therefore, EPA finds 
RI’s commitment acceptable.

A schedule was included in the 
August 20,1980, package which 
contained interim and final dates for 
completion of studies of the ten program 
elements identified by the State 
Planning Council. However, final dates 
for the adoption of the program 
refinements resulting from the studies 
were not included in all cases. The 
status of each of these ten studies is 
discussed below:

1. Development and Implementation o f a 
Data Recording and Management 
System

RIDOT and RIDEM signed a 
cooperative agreement dated March 5, 
1980, which was submitted as part of the 
August 20,1980 submittal, to design and 
implement a data system that will use 
data acquired from garage inspections 
and roadside checks to determine such 
items as: Failure rates, average CO/HC 
emissions, a systematic method for 
doing random roadside sampling and 
the statistical difference in HC/CO 
emission between roadside checked 
vehicles and garage inspected vehicles. 
Completion of the system design by 
RIDOT was scheduled for July 1980; 
system documentation was to have been 
submitted to EPA by RIDOT by October 
1980; and system implementation was 
scheduled for January 1981.

While the final system documentation 
has not yet been submitted, EPA has 
received on March 5,1981 a status 
report and schedule from RIDEM which 
indicates that the system has been 
partially implemented. EPA will make a 
final determination of the acceptability 
of the I/M program data collection/ 
management system, after the complete 
documentation has been received and 
reviewed.

The data analysis as discussed in the 
August 20,1980 submittal should be 
adequate as long as sufficient data is 
collected from the inspection stations to 
allow an evaluation of program 
effectiveness. A final determination of 
the acceptability of this element cannot 
be made until EPA receives all this 
documentation; therefore, Condition 2 of 
the NPR as it relates to this study has 
not been met.

2. Development and Implementation o f 
Quality Assurance Procedures 
Concerning Instrument Calibration 
Techniques and the Sticker Control 
System

RIDEM and RIDOT have prepared an 
outline which contains procedures to be 
used in the testing of gases used by 
RIDOT inspectors to calibrate emission 
analyzers. REDOT has agreed to enter 
into an MOU with the RI Department of 
Health for implementation of the final 
procedures. This MOU was scheduled to 
be submitted to EPA by October, 1980.
As of this Notice, the procedures are 
still under review by RIDEM, and the 
MOU has not been signed or submitted 
to EPA. However, RIDEM submitted a 
letter dated March 5,1981 to EPA which 
indicates that the quality assurance 
procedures and the MOU will be 
submitted by May 15,1981. .»
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Additionally, new precedures for 
issuing inspection stickers to licensed 
inspection garages and for monitoring 
the number of inspection stickers issued 
monthly by each garage were to have 
been developed by October, 1980 and 
implemented by December, 1980. The 
State is currently computerizing the 
auditing portion of this procedure and 
linking it to the I/M data collection 
system. Data collection from the garages 
has begun.

RIDEM submitted additional 
information on sticker control to EPA in 
their letter of March 5,1981. This 
submittal indicated that RIDOThas 
implemented a policy of scrutinizing the 
number of inspection stickers 
requistioned by each inspection station 
and investigating cases of excessive 
requisitions.

In addition to monitoring the number 
of stickers issued to inspection stations, 
the State should also require each 
station to account for all stickers, both 
issued and unissued, through a monthly 
report. A sticker control system can be 
effective if this or an equivalent 
procedure is used to make the 
inspection stations accountable for 
every sticker issued to them,
3. Determination o f the Need fo r a Light 
Duty Engine Emission Repair and 
Maintenance Training Course fo r 
Garage Mechanics

In the August 20,1980 submittal, 
RIDEM committed to work with EPA to 
gather information concerning the 
benefits of a garage mechanic education 
course. This was to have been 
completed by September, 1980 and 
reported to RIDOT. RIDOT was to then 
submit this information to a legislative 
commission by December, 1980 for 
further consideration. RIDEM reported 
in their March 5,1981 letter to EPA that 
they will submit to EPA by June 15,1981 
a summary of their literature search on 
mechanics training and their rationale 
for establishing a voluntary mechanics 
training program. RIDEM also reported 
in their letter that they will contract by 
July 15,1981 with the RI Department of 
Education to develop the voluntary 
emission repair training program. In 
addition, by July 15,1981, RIDEM will 
submit to EPA a detailed 
implementation schedule for this 
mechanic training program. EPA will 
review*and comment on this material 
after it is received.

A mechanics training program can 
greatly enhance the cost-effectiveness 
and consumer prptection aspects of an 
I/M program, therefore, EPA strongly 
encourages the State to promote a 
voluntary mechanics training program. 
As of this notice the State has not

completed the literature search; 
therefore, Condition 2 of the NPR as it 
relates to this study has not been met.
4. Development and Implementation o f a 
System Linking Vehicle Registration to 
Passing the Auto Emission Test

Because of its proven effectiveness, it 
is EPA policy that denial of vehicle 
registration to non-complying vehicles is . 
an adequate mechanism for assuring 
that such vehicles are not driven on 
public roads. EPA recognizes that other 
mechanisms, such as a sticker system, 
may be developed which prevent the 
operation of non-complying vehicles as 
effectively as denial of registration.
EPA, therefore, will approve any 
mechanism for assuring compliance 
with I/M program requirements by 
vehicle owners which is demonstrated 
to be equally as effective as a 
registration ban in preventing the 
operation of non-complying vehicles, 
using the criteria cpntained in the 
memorandum dated January 19,1981, 
from Michael Walsh to the EPA 
Regional Offices.

The RIDEM August 20,1980 submittal 
included a discussion of the problems 
associated with linking I/M to 
registration at this time. However, to 
date RI has not provided the 
documentation required to demonstrate 
that its sticker enforcement system is 
equally effective as a registration ban in 
preventing the operation of non
complying vehicles. This documentation 
must be submitted before EPAcan 
determine the acceptability of this 
aspect of the RI I/M program. Therefore, 
Condition 2 of the NPR as it relates to 
this study has not been met.
5. Development and Implementation o f a 
Roadside Check Program

The need to collect valid and accurate 
data during roadside checks, to have 
data collection procedures established 
for these checks, and to have 
reinspection for vehicles failed at 
roadside checks at the State referee 
station, was studied by RIDEM and 
RIDOT. A data collection system, 
discussed in item #1, is being 
implemented, and quality assurance 
procedures were to have been 
developed by July, 1980. As of this 
Notice, EPA has not received 
documentation of these procedures. The 
State’s August 20,1980 submittal 
provided a description of the existing 
system for reinspecting vehicles failed 
during roadside checks and the history 
of the development of these procedures. 
The submittal also offered reasons for 
the administrative reluctance to require 
failed vehicles to be rechecked at the 
State operated challenge facility. The

roadside check program is a good 
supplement to the EPA I/M data 
collection requirements, but it cannot 
substitute for any part of these 
requirements. For instance, the data 
collected in the roadside check program 
cannot substitute for the data collected 
from the inspection stations for 
determining the I/M program’s 
effectiveness. Nevertheless, quality 
assurance of this roadside check 
program is important. In their March 5, 
1981 submittal, RIDEM indicated that 
the overall quality assurance procedures 
will be submitted by May 15,1981. EPA 
cannot determine the acceptability of 
this element until the program 
documentation is received from RIDEM 
and reviewed. Therefore, Condition 2 of 
the NPR as it relates to this study has 
not been met.

6. Development and Implementation o f 
Consumer Protection Elements

RIDEM and the RI Attorney General’s 
Office have signed an agreement 
whereby the Attorney General’s Office 
will conduct a survey of a portion of the 
inspection stations using an undercover 
vehicle to assess the performance of the 
inspection stations. The Attorney 
General survey is scheduled for 
completion late in 1981. EPA supports 
this study and feels that such studies 
should be an ongoing part of the 
surveillance of the licensed inspection 
stations. Condition 2 of the NPR as it 
relates to this study has been met.

7. Determination o f the Need fo r a New 
Program To Evaluate Inspector 
Proficiency

New procedures to check the. 
proficiency of each licensed garage 
inspector were to have been developed 
by RIDEM and RIDOT with 
implementation scheduled for August,
1980. In their March 5,1981 submittal, 
RIDEM indicated that a new policy has 
been implemented by RIDOT whereby 
each inspector’s proficiency in 
calibrating emissions analyzers would 
be checked at least once a year through 
the State’s monthly station 
investigations. This requirement is a 
necessary part of assessing an 
inspector’s proficiency. However, it is 
equally important to assess an 
inspector’s proficiency in conducting 
emissions tests and in recordkeeping. 
Although EPA recommends that the 
State incorporate these evaluations into 
their monthly surveillance activities, 
Condition 2 as relates to the NPR has 
been met.



Federal Register / Vol. 46, No. 88 / Thursday, May 7, 1981 / Rules and Regulations 25455

8. Development and Implementation o f a 
Variance Procedure

The procedures for issuing a variance 
to those vehicles failing the emissions 
test was studied by RIDOT. The August
20,1980, submittal discussed both the 
current method and a joint agency 
agreement by which RIDOT will 
annually inform RIDEM of the number 
of variances issued. If the number of 
variances granted annually becomes 
excessive, RIDEM will initiate an 
investigation to determine if program 
modifications are needed. Future 
modifications to the process will be 
considered if it appears that air quality 
is being impacted due to the variance 
procedures. The new procedure was 
implemented on January 1,1981. In their 
March 5,1981 submittal, RIDEM 
submitted the first annual report on 
variances from RIDOT. RIDOT 
indicated in their report to RIDEM that 
no variances were issued during 1980.

Vehicles in Rhode Island which 
receive variances or waivers cannot be 
claimed for emission reduction credits, 
unless the State can demonstrate that 
emission reductions are received from 
waived vehicles. This does not affect RI 
at this time, since RI has not yet issued 
any variances or waivers. Therefore, 
Condition 2 of the NPR as it relates to 
this study has been met.

9. Determination o f the Desirability o f 
Issuing Inspection Stickers at the 
Challenge Station

In the August 20,1980 submittal, the 
State presented its views regarding the 
legislative background of this issue and 
the difficulties they feel are involved in 
having the challenge station issue 
inspection stickers to owners whose 
vehicles were inappropriately failed in 
inspection, stations. RIDOT has 
indicated that it will continue to prohibit 
the issuance of stickers at the challenge 
station until the legislature provides 
direction to the contrary. EPA finds this 
position acceptable and, therefore, 
Condition 2 of the NPR as it relates to 
this study has been met.

10. Determination o f the Extent o f Fuel 
Switching

RIDEM and RIDOT jointly conducted 
a study last summer in conjunction with 
the RIDOT roadside check program to 
assess the extent of tampering 99th fuel 
inlet restrictors to allow fuel switching. 
RIDEM included a report on this study 
in their March 5,1981 submittal. Since 
only 3 of the 250 vehicles analyzed 
during the study had altered fuel inlet 
restrictors, the report concluded that 
this was not a significant problem in RI 
at this time. Therefore, RI will not

modify its I/M program at this time to 
require fuel inlet tampering checks. EPA 
agrees with these conclusions. 
Therefore, Condition 2 of the NPR as it 
relates to this study has been m et

The third condition in the NPR 
required a commitment from the State 
that any I/M program changes which 
occurred as a result of the refinements 
contained in the second condition were 
to be submitted to EPA as approvable 
SIP revisions within twelve months of 
the NPR. In the August 20,1980 
submittal the State committed to 
consider any future program 
modifications that may be shown to be 
necessary. However, the State has not 
submitted most of the documentation of 
program changes to EPA as SIP 
revisions. Therefore, Condition 3 of the 
NPR has not been met.

Rhode Island has met the basic 
requirements for the 1979 I/M SIP 
revision. As discussed previously, the 1/ 
M policy for the 1979 SIP includes 
requirements for legal authority, 
commitments to implement and enforce, 
resources, an implementation schedule, 
and the commitment to achieve the 
minimum requisite emission reduction. 
RI’s legal authority for I/M is included in 
Chapter 31-38 of die RI Motor Vehicle 
Code. Further evidence of RI’s legal 
authority and evidence of their 
commitments to implement and enforce 
the program and to provide adequate 
resources for the program are 
demonstrated by the fact that I/M has 
been a mandatory program in RI since 
January 1,1979. In the August 20,1980 
submittal, RI also stated their 
commitments to continue the operation 
of the I/M program and achieve the 25% 
reduction. As noted above, the August
20,1980 and March 5,1981 submittals 
included schedules for the conduct of 
certain studies and implementation of 
certain program refinements to achieve 
the requisite reduction.

Today’s action is not intended, nor 
should it be interpreted, as the final 
approval of RT’s I/M program which is 
intended to result from the 1982 SIP 
process. Such approval can only be 
granted after the State has submitted the 
complete documentation of its I/M 
program into its SIP in accordance with 
EPA’s 1982 SIP policy as discussed 
earlier in this notice. RI’s 1982 SIP 
revision must reflect any final program 
modifications resulting from the 
Attorney General’s study, the joint EPA/ 
RI study, or other findings. In addition, 
the 1982 SIP revision must also include a 
demonstration that the RI I/M program, 
as modified, will achieve the required 
emission reduction by December 31,
1987.

The RIDEM August 1980, submittal 
committed to consider any future 
program modifications that may be 
shown to be necessary. Many of the 
studies identified in the submittal have 
been completed.

EPA has determined that the August
20,1980, and March 5,1981, submittals 
from RIDEM only partially fulfill the 
requirements of the conditions in the 
EPA December 7,1979 NPR. As noted 
above however, the State, in the RIDEM 
March 5,1981 submittal, has committed 
to submitting all the outstanding reports 
on the completed studies on or before 
July 15,1981.

EPA recognizes that RI is continuing 
to evaluate their I/M program to identify 
and incorporate any additional 
neoessary program refinements. For 
instance, the Attorney General’s study 
discussed previously is scheduled for 
completion in late 1981. In addition, EPA 
and the State have had preliminary 
discussions about the possibility of 
jointly funding a study of the RI I/M 
program. Such a study would assist the 
State in further evaluating their program 
and would provide beneficial 
information of national importance on 
the implementation and operation of a 
decentralized I/M program.

In view of the above, EPA is taking 
final action today to approve the RI I/M 
program with the following conditions:

1. Submission by July 15,1981 of the 
outstanding reports on all studies agreed 
to pursuant to the memorandum of 
understanding between RIDOT and 
RIDEM (except the study being 
performed by the Attorney General), 
and including all data collected, 
analyses performed, and documentation 
of new procedures;

2. Submission by January 1,1982 of a 
SIP revision which includes:

(a) A complete description of all 
program modifications, both adopted 
and planned, resulting from the 
completed studies;

(b) A commitment and schedule to 
implement as expeditiously as 
practicable those necessary program 
modifications identified by these studies 
and agreed to by the State and EPA, and 
which have not been implemented by 
January 1,1982.

F. Reasonable Further Progress (RFP}— 
Attainment o f Standards—Request fo r 
Extension o f Attainment Date fo r Ozone

In response to the six conditions set 
forth in the NPR, the state submitted 
material on January 8,1980. This 
included a revised ozone attainment 
demonstration incorporating expected 
reductions from all CTG categories and 
the I/M program. In addition the RFP
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demonstration was revised to reflect 
expected compliance dates for all 
sources and show the annual reductions 
from stationary and mobile sources 
were shown. However, with the 
exception of the I/M program, the air 
quality analysis of additional 
transportation measures was not 
completed and these reductions are 
therefore, not included. The RFP 
schedule can be adjusted to include 
reductions from additional 
transportation measures when these 
reductions and their scheduling is 
known. Additionally, the growth 
increments used were specified. Based 
on the revised demonstration, an 
attainment date of 1987 resulted. Finally, 
the state agreed to participate in the 
Northeast Corridor Regional Modeling 
Project study. No comments were 
received on this section of the NPR. EPA 
believes that these responses to the 
conditions are adequate.

Action:
EPA approves this portion of the plan, 

including the extension of the 
attainment date for ozone to December 
31,1987.
G. Emission Inventories

In response to the Condition 1 set 
forth in the NPR, the state submitted on 
January 8,1980 a list of V O C 100 ton 
actual emission sources, a revised 
summary of VOC emissions, and 
documentation of the sources of these 
emissions. The state also submitted on 
May 30,1980 an inventory in NEDS 
format of all actual VOC sources. The 
inconsistencies which were mentioned 
in the NPR are being resolved during the 
first annual update of the inventory, and 
the procedures which will be used to 
update the inventory annually are 
acceptable.

The state has not submitted the 
emissions data for all potential 100 ton 
VOC sources as required by condition 2. 
The state has indicated to EPA that the 
format of their inventory makes 
identification of potential 100 ton 
sources virtually impossible, and 
committed to provide emissions data for 
all sources with actual emissions 25 tons 
or greater. EPA believes that submittal 
of all actual 25 tons/year or greater 
sources should provide data equivalent 
to that required by condition 2. The state 
has committed to submit this data by 
October 1,1981. This data was initially 
required by March 1,1981 to provide 
input to the Northeast Corridor 
Modeling project. Since this study has 
been delayed, submittal of this 
information is necessary primarily for 
the 1982 SIP revision submittal, and can 
be delayed. EPA finds this revised time 
schedule satisfactory. -

In response to condition 3, the state 
submitted on January 2,1981 an updated 
inventory for all other pollutants in 
NEDS format.

Action:
EPA is approving this portion of the 

SIP revision subject to the submittal by 
October 1,1981 of emission data for all 
sources with actual emissions of 25 tons 
or greater.
H. New Source Perm it Program

In the NPR, EPA proposed disapproval 
of the portion of the SIP revisions 
pertaining to review of new sources in 
non-attairiment areas because the state 

.did not have the legal authority and, 
therefore, did not adopt a regulation 
pursuant to Section 173 of the Clean Air 
Act. In the NPR, EPA set forth in detail 
the requirements contained in Section 
173 for an approvable regulation.

Since the publication of the NPR, the 
state has obtained the necessary legal 
authority and has promulgated on April
13,1981, A ir Pollution Control 
Regulation No. 9, Approval To 
Construct, Install, M odify or Operate 
(Regulation 9) which went to hearing on 
August 20,1980. Although Rhode Island 
is in the process of revising Regulation 9 
to make it conform with changes to 
EPA’s Regulation 40 CFR 51.18J 
published on August 7,1980 (45 FR 
52676), the April 13,1981 version of 
Regulation 9 was submitted to EPA on 
April 16,1981 in order to fulfill the 
requirements of Part D of the Act. This 
preconstruction review program assures 
that permits for proposed major sources 
and major modifications may be issued 
only if the requirements of Section 173 
of the Clean Air Act are satisfied. Rhode 
Island’s program regulates any new 
source or new physical or operational 
change to any source which may result 
in a potential to emit 100 tons or more of 
any air containment to the atmosphere.

EPA has reviewed Regulation 9 and 
finds that the regulation meets the 
requirements of Section 173, as set forth 
in the NPR and is approvable, except for 
the following: (1) There are two areas 
where EPA will be taking no action in 
this rulemaking; (2) there is one area 
where EPA will be conditionally 
approving the regulation; and (3) there 
are three areas where clarifications in 
the March 4,1981 submittal from Rhode 
Island make it clear that the state 
regulation is consistent with EPA 
guidance and therefore approvable.
Each of these findings is discussed 
below.
(1 ) Sections on Which EPA Is Taking No 
Action

EPA is taking no action on Subsection 
9.2.3(b) of Regulation 9. This Subsection

contains a grandfather provision which 
exempts sources which received permits 
after July 1,1971 from having to refile an 
application and comply with Regulation 
9 as a new source and thus could allow 
sources to construct and operate in 
violation of Section 110(a)(1) and 173 of 
the Act. Because EPA is taking no action 
on this subsection these sources must 
obtain new construction permits from 
the state which will contain the 
requirements imposed on new major 
sources or major modifications as 
specified in the remainder of Regulation 
9 in order to be in compliance with the 
federally approved SIP revision.

EPA is also taking no action in 
Section 9.12 which addresses “Banking" 
of emissions. EPA is presently 
developing an agency policy on 
emission offset banking and trading and 
will take no action on the-Rhode Island 
provisions until that policy is published.

(2 ) Sections Which EPA Approves With 
Conditions

As discussed below, Definitions 9.1.2 
(Potential to emit), 9.1.3 (Potential to 
emit 100 tons per year of any regulated 
contaminant) and 9.1.5 (Major 
modification) are not collectively 
consistent with EPA guidance. 
Definitions 9.1.2 and 9.1.3 allow a source 
to consider control equipment effects 
when calculating “potential to emit” any 
air contaminant. This is consistent with 
the definitions in the regulatory changes 
effecting New Source Review in non
attainment areas published in the 
August 7,1980 Federal Register (August
7.1980 regulations) (45 FR 52743-52744). 
However, the August 7,1980 regulations 
further define a modification as major if 
there is a significant increase in 
emissions (e.g., 40 TPY or greater for 
hydrocarbons). Definition 9.1.5-in the 
Rhode Island regulation is inconsistent 
with the August 7,1980 regulation’s 
definition of major modification because 
9.1.5 defines a modification as major 
only when the cumulative effect is an 
increase in emissions of 100 tons or 
more per year. This makes 9.1.5 
consistent with the January 16,1979 
Emission Offset Interpretative Ruling 
(EOIR) (40 CFR Part 51, Appendix S)

' which has been amended by the August
7.1980 regulations (although the states 
are not required to revise their 
regulations to comply with the August 7, 
1980 regulations until May 7,1981). 
However, Definition 9.1.2 and 9.1.3 are 
not consistent with the EOIR because 
the EOIR does not allow control 
equipment to be used when calculating 
“potential to emit.”

By using definitions from both the 
August 7,1980 regulations and the EOIR.
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the resulting Rhode Island regulation is 
less stringent than either because some 
modifications which are less than 100 
tons per year would be exempt from 
Rhode Island’s new source review 
requirements. For example, a 
hydrocarbon source with a modification 
of 60 tons per year with control 
equipment which is 50 percent effective 
(i.e. uncontrolled emissions are 120 tons 
per year) would not be considered a 
major modification under the Rhode 
Island regulation as presently drafted 
because there is not an increase in the 
potential to emit as defined in 9.1.2 of 
100 tons per year ormore. However, 
such a modification would be a major 
modification under the August 7,1980 
regulations because the potential to emit 
as defined in the August 7,1980 
regulations is greater than 40 tons per 
year. Such a modification would also be 
a major modification under the EOIR 
because the potential to emit as defined 
in the EOIR is greater than 100 tons per 
year.

Because of the foregoing problem with 
definitions 9.1.2,9.1.3 and 9.1.5, the State 
has agreed to (a) revise Regulation 9 by 
September 1,1981 so that it will be 
consistent with the definitions in the 
August 7,1980 regulations; and (b) not 
issue any permits for any modifications 
if the net increase in emissions will be 
greater than those values for each 
pollutant as set forth in those 
regulations (45 FR 52745) unless that 
permit contains all the requirements for 
a major source or modification. EPA will 
condition its approval of Regulation 9 
based upon these two commitments.

(3) Sections Which EPA Approves 
Based on Clarification in the March 4, 
1981 Submittal

The March 4 ,1981 submittal letter 
contained clarification on three 
definitions. First, it was unclear whether 
the definition of “major source” in 9.1.1 
is in accordance with EPA’s dual 
definition of “source” under either 
Section IÎ.A.1 of the EOIR or the August
7,1980 regulations (45 FR 52743-52744). 
Under the dual definition, a source may 
be either an individual piece of process 
equipment or the entire plant. In 
addition, a modification can occur at 
either an individual piece of equipment 
or at the plant as a whole. Under this 
scheme, even if a new piece of 
equipment is not subject to review as a 
major source in and of itself, it may be 
subject to review as a major 
modification of the plant as the source.
In its March 4,1981 submittal Rhode 
Island clarified Definition 9.1.1 by 
indicating that in practice the state uses 
EPA’s dual definition for a major source.

Second, under the definition in 
Section 9.1.3(c), the state allows, an 
operating hour restriction in an 
operating permit to limit the potential 
emissions to less than 100 tons per year 
based on the average number of hours 
that a source has operated in the 
previous five years. This operating 
permit is not federally enforceable. In 
the absence of 9.1.3(c), such a source 
wishing to modify its system would 
require a construction permit under 9.1.2 
because it would be considered a major 
modification until the hours of operation 
are limited in an enforceable 
construction permit. Since there is an 
apparent conflict between 9.1.2 and 
9.1.3(c), the state submitted a 
clarification of this definition which 
states that: (1) 9.1.3(c) applies only to 
existing sources for purposes of issuing 
operating permits; and (2) no major 
sources or modification will be exempt 
from needing a construction permit 
because of 9.1.3(c).

Finally section 173 of the Act requires 
that the proposed major source or major 
modification must comply with the 
lowest achievable emission rate (LAER) 
as defined in Section 171(3) of the Act. 
As provided in Section 171(3) of the Act, 
definition 9.1.8 sets forth two alternative 
bases (subsections 9.1.8(a) and 9.1.8(b)) 
for determining LAER and contains the 
phrase "Providing the approved 
emissions limit is no higher than 
limitations called for in a New Source 
Performance Standard.” Section 171(3) 
of the act requires that the quoted 
language relate to both bases. Since it 
was unclear because of the placement of 
the quoted language in 9.1.8 whether the 
phrase related to either or both 9.1.8(a) 
or 9.1.8(b), the state has submitted a 
clarification that the phrase is intended 
to apply to both subsections.

EPA finds that the regulations, except 
9.2.3(b), and 9.12, are approvable subject 
to the conditions set forth below.

Action:
(1) EPA approves Rhode Island’s 

program for New Source Review (except 
for 9.2.3(b) and 9.12) with the following 
conditions:

a. By September 1,1981 the state will 
revise the regulation so that it will be 
consistent with the definitions in 40 CFR 
51.18 (45 FR 52743, August 7,1980), and

b. The state will not issue any permit 
for any modification if the net increase 
in emissions will be greater than those 
values for each pollutant set forth at 40 
CFR 51.18(j)(l)(xiii) (45 FR 52745, August 
7,1980) unless that permit contains all 
the requirements for a major source or 
modification.

(2) EPA is taking no action on 9.2.3(b).
(3) EPA is taking no action on 9.12.

I. Evidence of Public, Local and State 
Involvement

EPA proposed in the NPR to approve 
the public participation/ 
intergovernmental consultation efforts 
that had been made to date. 
Additionally, EPA proposed to 
conditionally approve the SIP, based on 
a submittal by January 1,1980, of a long 
term plan for public participation/ 
intergovernmental consultation, as 
required in the grant conditions of 
Rhode Island’s FY-1980 program grant 
under Section 105 of the Act. The state 
submittal meets the requirements of this 
condition.

On March 31,1980 the state submitted 
a long-term plan for public participation 
which included:

1. A description of resources
2. A commitment to an annual work 

plan for public participation and 
subsequent evaluations of these plans

3. An identification of interested and 
■affected constituencies, and a summary 
of how the issues could affect them

4. An identification of major program 
issues

5. A listing of public participation 
objectives for each issue

6. A listing of specific techniques to be 
employed to satisfy each objective

7. A commitment to utilize an 
evaluation procedure, to be developed 
by EPA (utilizing much of the materials 
contained in Rhode Island’s submittal), 
and a summary of A-95 and other public 
comments

8. Provisions for compliance with the 
Public Notification (Section 127) 
Guidelines

The submittal also contained material 
required under Sections 121 and 127 of 
the Act. As discussed in Part IIE  and H 
of this Notice, EPA will be proposing 
action on this material in a separate 
rulemaking.

EPA also proposed to conditionally 
approve the SIP revisions based on the 
submission, by January 1,1980, of a 
complete and expanded analysis of the 
effects of the SIP revisions and a 
summary of public comment on this 
analysis, as required by Section(s) 
172(b)(9) (A) and (B) of the Clean Air 
Act.

In response to this condition, the 
March 31,1980 submittal contained an 
identification and analysis of the air 
quality, health, welfare, economic, 
energy, and social effects of the plan 
provisions.

EPA received the following comments 
on its NPR from RILA:

1. Previous EPA requirements to the 
States for public participation lacked 
specificity. However, overall
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endorsement was given on EPA’s more 
recent guidelines which included 
provisions for both the development of 
an annual public participation plan and 
an identification of priority issues for 
public attention, interest groups affected 
by the issues, specific mechanisms to 
involve these groups, resources, and 
evaluation techniques.

2. It was felt that no SIP revision 
should be approved unless conformance 
to public participation requirements is 
clearly evident.

3. EPA was urged to give more 
widespread notice of its proposed 
rulemakings. At a minimum, it was 
suggested that members of the RIDEM 
Stationary Source Committee and RILA 
should receive notice of major Federal 
actions affecting the State’s air quality 
program.

EPA feels that comments 1 and 2 have 
been fully incorporated in the state’s 
submittal. Comment 3, requesting more 
widespread notice of proposed 
rulemakings, is a difficult issue to 
address since no alerting system is 
presently in place at EPA Headquarters. 
EPA is working with RIDEM on this 
issue.

EPA feels that this submittal 
represents a substantial and effective 
public participation effort and is 
approving this SIP revision.

Action:
EPA is approving this portion of the . 

Rhode Island SIP revision.
J. Adoption After Notice and Hearing

Public hearings were held on January 
30 and 31,1979 following 30 days public 
notice. The regulations to implement the 
revisions have been adopted. Hearings 
were also held on November 27,1979, 
after 30 days public notice, concerning 
amendments to Regulation 11 which 
were then submitted to EPA on March
10,1980.

Hearings were also held on August 22, 
1980 after 30 days public notice, 
concerning amendments to Regulation 9 
which were then submitted to EPA on 
April 16,1981.

Action:
EPA is approving this portion of the 

SIP revisions.
K. Resources

The state has not included in its SIP 
revisions a (Jiscussion of the resources 
necessary to carry out the mobile source 
related programs, but did include 
description of the existing and planned 
resources within RIDEM needed to carry 
out the planned programs for stationary 
sources.

RILA stated that the amount of 
resources information provided in the 
SIP revisions was so general as to

appear that RIDEM might be incapable 
of enforcing the plan and suggested that 
EPA request more detailed data from the 
state. RILA also questioned whether 
RIDEM had sufficient manpower 
available to enforce the regulations.

Within the Section 105 grant 
application for fiscal year 1980 the state 
committed to implement the mobile and 
stationary source activities included in 
the SIP. EPA negotiated with the state 
and its grant funds were approved. 
Section 175 grant funds were also made 
available to the state to perform specific 
activities in transportation-air quality 
planning. These grant documents are 
available for public review at the EPA 
Region I office. EPA believes this 
commitment of resources for both 
mobile and stationary sources is 
adequate.

Action:
EPA is approving this portion of the 

SIP revision.
II. General SIP Revision Measures (Non- 
Part D SIP Revisions)

No public comments were received on 
issues A through F below except as 
noted under Section III of this Notice.

A. Conflict o f Interest—Rhode Island 
General laws, Chapter 34-14 require the 
Governor, the Director of RIDEM and 
the Director of the Department of Health 
to disclose potential conflicts of interest. 
EPA finds this statute to meet the 
requirements of Section 128 of the Clean 
Air Act.

Action:
EPA is approving this portion of the 

SIP revisions.
B. Prevention o f Significant 

Deterioration—Sections 160-169 in Part 
C and Section 110(a)(2)(D) of the Act 
contain provisions for the Prevention of 
Significant Deterioration (PSD) of air 
quality in those parts of the Nation 
where the air quality is better than 
required by NAAQS. Rhode Island did 
not submit regulations to adopt the PSD 
program although the SIP narrative 
indicates that a comprehensive PSD 
plan would be submitted in the future. 
Rhode Island’s legal authority to set 
ambient PSD increments and to 
promulgate regulations for protecting 
these increments must be established 
prior to submission of the plan. EPA has 
recently amended its PSD regulations in 
response to Alabama Power Company v. 
Costle, 13 ERC 1225. Rhode Island must 
now propose and adopt new regulations 
in accordance with EPA’s revised 
requirements in 40 CFR 51.24, as 
published August 7,1980 (45 FR 52676). 
In addition, although a PSD program is a 
requirement of the Clean Air Act, it is 
not a requirement of the Part D 
provisions of the Act, and the omission

of PSD regulations does not warrant 
disapproval of the state’s attainment 
plan.

Action:
EPA is taking no action at this time.
C. Comprehensive A ir Quality 

M onitoring N etw ork-Section  
110(a)(2)(C) and Section 319 require a 
comprehensive air quality monitoring 
network. Rhode Island submitted a SIP 
revision on January 8,1980 in response 
to these requirements. It was reviewed 
and approved by FPA on January 15,
1981 (46 FR 3516).

Action: No action is necessary due to 
previous EPA action.

D. Perm it Fees—Section 110(a)(2)(K) 
requires each state to institute a fee 
system for those sources applying for a 
permit to cover the administrative costs 
of reviewing that application as well as 
those incurred in monitoring and 
enforcing the permit conditions.

Because EPA has not yet promulgated 
regulations concerning the permit fee 
requirements, Rhode Island has not 
included this provision with the 
submittal. The state acknowledges its 
obligation to submit such a provision 
within 9 months of publication of the 
final regulations.

Action: EPA is taking no action at this 
time.

E. Consultation—Section 121 of the 
Act requires a state to provide a 
satisfactory process for consultation 
with local governments and federal land 
managers on the development of the SIP. 
A SIP revision was submitted to EPA on 
March 31,1980 (See Section I.I above). 
EPA will address this submittal in a 
future rulemaking.

Action: EPA is taking no action at this 
time.

F. Stack Height requirements—  
Section 123 of the Act provides that the 
degree of emission limitation necessary 
may not be affected by stack height in 
excess of good engineering practice or 
by other dispersion techniques.

EPA proposed stack height regulations 
on January 12,1979, but has not yet 
promulgated regulations.

Action: EPA is taking no action at this 
time.

G. Interstate Pollution Notification  
Requirements—Section 126 of the Act 
requires states to identify existing major 
sources which may significantly 
contribute to air pollution levels and to 
provide written notice to nearby states. 
In addition, states must do the same for 
any proposed major new stationary 
source or major modification.

Rhode Island has committed to 
notifying other states of proposed new 
major stationary sources which may 
affect their air quality but has not
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indicated that the state has, in fact, 
notified nearby states of existing 
sources which currently may be 
impacting their air quality.

Action: EPA is taking no action at this 
time.

H. Public Notification—Section 127 of 
the Act requires each state to effect 
measures for notifying the public on a 
regular basis of instances or areas in 
which any primary standard is exceeded 
and to enhance public awareness of 
measures which can prevent the 
standards from being exceeded. A SIP 
revision was submitted to EPA on 
March 31,1980 (See Section I.I above). 
EPA will address this submittal in a 
future rulemaking.

Action:
EPA is taking no action at this time.

III. Responses to General Comments
One commenter submitted extensive 

comments and requested that they be 
considered as part of the record for each 
State plan revision. Another commenter, 
a national environmental group, 
discussed EPA action on permit fee 
systems and the composition of State 
boards. Each of the points raised by 
these commenters and EPA’s response 
have been published on January 10,1980 
(45 FR 2036, 2039 et. seq.)
IV. EPA Final Action

EPA is taking final action to approve 
conditionally certain elements of the 
Rhode Island submittal. A discussion of 
conditional approval and its practical 
effect appears in a supplement to the 
General Preamble on July 2,1979 (44 FR 
38583) and on November 23,1979 (44 FR 
67182). A conditional approval requires 
the State to submit additional materials 
by the deadlines specified in today’s 
Notice. There will be no extensions of 
conditional approvaldeadlines which 
are being promulgated today. EPA will 
follow the procedures described below 
when determining if the State has 
satisfied the conditions.

1. If the State submits the required 
additional documentation according to 
schedule, EPA will publish a notice in 
the Federal Register announcing receipt 
of the material. The notice of receipt will 
also announce that the conditional 
approval is continued pending EPA’s 
final action on the submission,

2. EPA will evaluate the State’s 
submission to determine if the condition 
is fully met. After review is complete, a 
Federal Register notice will be published 
proposing or taking final action either to 
find the condition has been met and 
approve the plan, or to find the 
condition has not been met, withdraw 
the conditional approval and disapprove 
the plan. If the plan is, disapproved the

Section 110(a)(2)(I) restrictions on 
construction will be in effect.

3. If the State fails to timely submit the 
required materials needed to meet a 
condition, EPA will publish a Federal 
Register notice shortly after the 
expiration of the time limit for 
submission. The notice will announce 
that the conditional approval is 
withdrawn, the SIP is disapproved and 
Section 110(a)(2)(I) restrictions on 
growth are in effect.

Accordingly, the Rhode Island Air 
Quality Implementation Plan Revisions 
received on May 14, June 11, and August 
13,1979 are approved as satisfying the 
requirements of Part D and Section 
110(a)(2)(I), with the exception of the 1/ 
M program, the emission inventory 
section, the paper and fabric surface 
coating regulation and the program to 
review new sources in nonattainment 
areas (New Source Permit Program) 
which are approved conditionally.

The measures above which are 
approved or conditionally approved are 
in addition to, and not in lieu of, existing 
SIP regulations. The present emission 
control regulations remain applicable 
and enforceable to prevent a source 
from operating without controls or under 
less stringent controls, while moving 
toward compliance with the new 
regulations (or, if it chooses, challenging 
the new regulations). Failure of a source 
to meet applicable pre-existing 
regulations will result in appropriate 
enforcement action, which may include 
assessment of noncompliance penalties.

There are two main exceptions to this 
rule. First, if a pre-existing control 
requirement is incompatible with a new, 
more stringent requirement, the State 
may exempt sources from compliance 
with the pre-existing regulations during 
the period when compliance with the 
existing requirement conflicts with 
achieving compliance with the new 
requirement. Any exemption granted 
would be reviewed and acted on by EPA 
as a SIP revision. Second, an existing 
requirement can be relaxed or revoked 
if the revision will not interfere with 
attainment of standards.

The 1978 edition of 40 CFR Part 52 
lists in the subpart for Rhode Island the 
applicable deadlines for attaining 
ambient standards required by Section 
110(a)(2)(A) of the Act. For each 
nonattainment area where a revised 
plan provides for attainment by the 
deadlines required by Section 172(a) of 
the Act, the new deadlines are 
substituted on Rhode Island’s 
attainment date chart in 40 CFR Part 52. 
The earlier attainment dates under 
Section 110(a)(2)(A) will be referenced 
in a footnote to the chart. Sources 
subject to plan requirements and

deadlines established under Section 
110(a)(2)(A) prior to the 1977 
Amendments remain obligated to 
comply with those requirements, as well 
as with the new Section 172 plan 
requirements.

Congress established new attainment 
dates under Section 172(a) to provide 
additional time for previously regulated 
sources to comply with new, more 
stringent requirements and to permit 
previously uncontrolled sources to 
comply with newly applicable emission 
limitations. These new deadlines were 
not intended to give sources that failed 
to comply with pre-1977 plan 
requirements by the earlier deadlines 
more time to comply with those 
requirements. As stated by 
Congressman Paul Rogers in discussing 
the 1977 Amendments:

Section 110(a)(2) of the Act made clear that 
each source had to meet its emission limits 
“as expeditiously as practicable” but not 
later than three years after the approval of a 
plan. This provision was not changed by the 
1977 Amendments. It would be a perversion 
of clear congressional intent to construe part 
D to authorize relaxation or delay of emission 
limits for particular sources. The added time 
for attainment of the national ambient air 
quality standards was provided, if necessary, 
because of the need to tighten emission limits 
or bring previously uncontrolled sources 
under control. Delays or relaxation of 
emission limits were not generally authorized 
or intended under part D.
(123 Cong. Rec. H 11958, daily ed. November 
1,1977)

To implement Congress’ intention that 
sources remain subject to pre-existing 
plan requirements, sources cannot be 
granted variances extending compliance 
dates beyond attainment dates 
established prior to the 1977 
Amendments. EPA cannot approve such 
compliance date extensions even though 
a Section 172 plan revision with a later 
attainment date has been approved. 
However, a compliance date extension 
beyond a pre-existing attainment date 
may be granted if it will not contribute 
to a violation of an ambient standard or 
a PSD increment.*

In addition, sources subject to pre
existing plan requirements may be 
relieved of complying with such 
requirements if a Section 172 plan 
imposes new, more stringent control 
requirements that are incompatibility of 
requirements will be made on a case-by
case basis.

The Agency finds that good cause 
exists for making this action 
immediately effective for the following 
reasons:

*See General Preamble for Proposed Rulemaking. 
44 FR 20373-74 (April 4.1979).
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1. Implementation plan revisions are 
already in effect under state law and 
EPA approval imposes no additional 
regulatory burden;

2. EPA has a responsibility under the 
Act to take final action on the portion of 
the SIP which addresses Part D 
requirements by July 1,1979, or as soon 
thereafter as possible.

Under Executive Order 12291, EPA 
must judge whether a regulation is 
“major” and therefore subject to the 
requirement of a Regulatory Impact 
Analysis. This regulation is not major 
because it only approves state action 
and imposes no new regulations.

Under Section 307(b)(1) of the Clean 
Air'Act, judicial review of this action is 
available only by the filing of a petition 
for review in the United States Court of 
Appeals for the appropriate circuit 
within 60 days of today. Under Section 
307(b)(2) of the Clean Air Act, the 
requirements which are the subject of 
today’s notice may not be challenged 
later in civil or criminal proceedings 
brought by EPA to enforce these 
requirements.

This rulemaking action is issued under 
the authority of Sections 110,172, and 
301 of the Clean Air Act, as amended.

Note.—Incorporation by reference of the 
State Implementation Plan for the State of 
Rhode Island was approved by the Director 
of the Federal Register on July 1,1980.

Dated: May 1,1981.
Walter C. Barber, Jr.,
Acting Administrator.

PART 52—APPROVAL AND 
PROMULGATION OF 
IMPLEMENTATION PLANS

Subpart 00—Rhode Island
Title 40, Part 52 of the Code of 

Federal Regulations is amended as 
follows;

1. In § 52.2070, paragraph (c) is 
amended by adding subparagraph (12) 
as follows:

§ 52.2070 Identification o f plan.
*  *  *  *  *  <*»

(c) * * *
(12) Attainment plans to meet the 

requirements of Part D of the Clean Air 
Act, as amended in 1977, were 
submitted on May 14,1979, June 11,1979, 
August 13,1979, January 8, January 24, 
March 10, March 31, April 21, June 6,
June 13, August 20, November 14, March 
4, March 5, and April 16,1981. Included 
are plans to attain the carbon monoxide 
and ozone standards and information 
allowing for the redesignation of 
Providence to non-attainment for the 
primary TSP standard based on new 
data. A program was also submitted for 
the review of construction and operation

of new and modified major stationary 
sources of pollution in non-attainment 
areas. Certain miscellaneous provisions 
unrelated to Part D are also included.

§ 52.2071 [Am ended]

2. Section 52.2071 is amended by 
changing the wording “Photochemical 
oxidants (hydrocarbons)” to “Ozone”.

3. Section 52.2072 is revised to read as 
follows:

§ 52.2072 Approval status.

With the exceptions set forth in this 
subpart, the Administrator approves 
Rhode Island’s plan, as identified in 
§ 52.2070 of this subpart, for the 
attainment and maintenance of the 
national standards under Section 110 of 
the Clean Air A ct Furthermore, the 
Administrator finds the plan satisfies all 
requirements of Part D, Title I, of the

5. Section 52.2081 is revised to read as 
follows;

§ 52.2081 Review of new sources and 
m odifications.

Regulation 9, the Rhode Island 
program to review operation and 
construction of new and modified major 
stationary sources in non-attainment 
areas, except for Section 9.1.2 and 
subsection 9.2.3(b), is conditionally 
approved subject to submittal by 
September 1,1981 of revised definitions 
which are consistent with 40 CFR 
51.18(j)(l)(vi) and 51.18(j)(1 )Çxiii) (45 FR 
52745). EPA is taking no action on 9.1.2 
and 9.2.3(b).

6. A new § 52.2084 is added as 
follows:

§ 52.2084 Rules and Regulations.
(a) Part D—conditional approval—  

The May 14, June 11, and August 13, 
1979, January 8, January 24, March 10, 
March 31, April 12, June 6, June 13,

Clean Air Act, as amended in 1977, 
except as noted below. In addition, 
continued satisfaction of the 
requirements of Part D for the ozone 
portion of the SIP depends on the 
adoption and Submittal of RACT 
requirements by January 1,1981 for the 
sources covered by CTGs issued 
between January 1978 and January 1979 
and adoption and submittal by each 
subsequent January as additional RACT 
requirements for sources covered by 
CTGs issued by the previous January.

4. Section 52.2076 is revised to read as 
follows;

§ 52.2076 Attainm ent o f dates fo r national 
standards.

The following table presents the latest 
dates by which the national standards 
are to be attained. These dates reflect 
the information presented in Rhode 
Island’s plan, except where noted.

August 20, November 14,1980, and 
March 4, March 5 and April 16,1981 
revisions are approved as satisfying Part 
D requirements under the following 
conditions:

(1) Submittal by October 1,1981 of 
emission data for all VOC sources with 
actual emissions of 25 tons or greater.

(2) Submittal by January 1,1982 of (i) 
documentation of studies conducted; (ii) 
the results of data collected and » 
analyzed; and, (iii) a description of 
procedural I/M program changes as 
outlined in the August 1980 state 
interagency agreement.

(3) Submittal by July 1,1981 of all 
individual compliance schedules for 
paper and fabric surface coating sources 
covered by Regulation 19 including a 
justification of need for any extensions 
beyond December 31,1982.

(b) Non-Part D—No Action—EPA is 
neither approving nor disapproving the 
following elements of the revisions:

Pollutant

Air quality 
control region 1

TSP s o , 8 
. 

<5z O,
Primary « Secondary Primary Secondary

.. b ................ ! . d.
a.....— h „ b.... ............ gl . d.

h .. b................. . d.
b , b.... ............. . d.

a—  
a .... ..

b .. b................. g . d.
.. b.................. .. b................. a.. ...........................  a ............................ . d.

„ b................. .................. .........a .........— ~ . . d.
Remainder of 

Rhode Island 
portion of 
AQCR 120.

a ..... — .. b...._........... ..... ......................a ............................... . d.

a—Air quality levels presently better than primary standards or area is unclassifiable. 
b—Air quality levels presently better than secondary standards or area is unclassifiable. 
c—December 31, 1982.
d—December 31, 1987. __
e_Redesignation to non-attainment. Twelve months granted for submission of an attainment plan; attainment dates not yet

*>r<*lSources subject to plan requirements and attainment dates established under Section 110(a)(2)(A) prior to the 1977 Clean 
Air Act Amendments remain obligated to comply with those requirements by the earlier deadlines. The earlier attainment dates 
are set out at 40 CFR Part 52.2076 (1978).
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(i) The program to review new sources 
in attainment areas. (Prevention of 
Significant Deterioration)

(ii) Consultation.
(iii) Permit fees.
(iv) Stack height requirements.
(v) Public notification.
7. A new § 52.2085 is added as 

follows:

§ 52.2085 Extensions.
The Administrator hereby extends for 

12 months from the publication of this 
notice, the statutory time table for 
submission of Rhode Island’s plan for 
attainment and maintenance of the 
primary standard for particulate matter 
in the Providence primary standard non
attainment area (See 40 CFR 81.340).

PART 81—DESIGNATIONS OF AREAS 
FOR AIR QUALITY PLANNING 
PURPOSES

Part 81 of Chapter I, Title 40 of the 
Code of Federal Regulations is amended 
as follows:

Subpart C—Section 107 Attainment 
Status Designations
§ 81.340 [Amended]

1. In § 81.340, the table entitled 
"Rhode Island—Ox” is amended to read 
“Rhode Island—0 3”,
[FR Doc. 81-13802 Filed 5-6-81; 8:45 am]
BILLING CODE 6560-38-M

COUNCIL ON ENVIRONMENTAL 
QUALITY
40 CFR Parts 1501,1502, and 1508 

Scoping Guidance
May 1,1981.
AGENCY: Council on Environmental 
Quality, Executive Office of the 
President.
ACTION: Information only; Publication of 
Notice of Availability of Memorandum 
to Agencies Containing Scoping 
Guidance.

SUMMARY: The Council on 
Environmental Quality, as part of its 
oversight of implementation of the 
National Environmental Policy Act, 
investigated agency and public 
experiences with the scoping process.
This guidance document summarizes a 
series of recommendations which were 
distilled from this research. It contains 
no new legal requirements beyond those 
in the NEPA regulations. Notice is being 
published in the Federal Register in 
order to make the fruits of this project 
generally available and to encourage the - 
use of better techniques for ensuring 
public participation and efficiency in the 
scoping process.

ADDRESS: Copies of the memorandum 
may be obtained from Michael Kane, 
Council on Environmental Quality, 722 
Jackson Place, NW., Washington, D.C. 
20006; 202-395-5750. - 
FOR FURTHER INFORMATION CONTACT: 
Michael Kane; 202-395-5750.
Nicholas Yost,
General Counsel.
[FR Doc. 81-13820 Filed 5-6-81; 8:45 am]
BILLING CODE 3125-01-M

FEDERAL COMMUNICATIONS 
COMMISSION

47 CFR Part 73
[BC Docket No. 80-415; RM -3475]

Radio Broadcast Services; FM 
Broadcast Station in Naples, Florida; 
Changes Made in Table of 
Assignments

AGENCY: Federal Communications 
Commission.
ACTION: Final rule.

Su m m a r y : This action assigns FM 
Channel 288A to Naples, Florida, as that 
community’s fourth FM assignment, at 
the request of L. S. Vance.
EFFECTIVE DATE: June 22,1981.
ADDRESS: Federal Communications 
Commission, Washington, D.C. 20554. 
FOR FURTHER INFORMATION CONTACT: 
Michael A. McGregor, Broadcast Bureau 
(202) 632-7792.
SUPPLEMENTARY INFORMATION:

Adopted: April 23,1981.
Released: April 30,1981.
By the Chief, Policy and Rules Division.

In the Matter of an amendment of 
§ 73.202(b), Table of Assignments, FM 
Broadcast Stations, (Naples, Florida) BC 
Docket No. 80-415, RM-3475, Report and 
Order, (Proceeding Terminated).

1. Before the Commission is the Notice 
o f Proposed Rule Making, 45 Fed. Reg. 
51624, published August 4,1980, 
proposing the assignment of FM 
Channel 288A to Naples, Florida, as that 
community’s fourth FM assignment, at 
the request of L  S. Vance ("petitioner”). 
Petitioner filed comments in which he 
reiterates his intention to apply for 
Channel 288A if it is assigned to Naples. 
An opposition to the proposed 
assignment was filed by Sterling 
Communications Corporation 
("Sterling”), permittee of Station WSGL 
(FM), Naples, Florida. Petitioner filed a 
reply to the opposition of Sterling.1

1 Petitoner’s reply was submitted one week after 
the comment filing period had passed. Because no 
party has objected to the late filing and accepting

2. Naples (population 12,042),2 iiv 
Collier County (population 38,040), is 
located on the Gulf coast of Florida, 
approximately 201 kilometers (125 miles) 
south of St. Petersburg, and 161 
kilometers (100 miles) west of Miami. 
The city is currently served by one AM 
station and three FM stations.

3. In the Notice, we stated that 
although a similar request for a fourth 
assignment to Naples was rejected in 
1976,3 that earlier denial was not 
controlling because our assignment 
policies had been modified since that 
time. We stated that the assignment had 
been denied earlier because of our 
finding that Naples was too small a city 
to justify an additional assignment, but 
that the Commission’s strict adherence 
to population criteria had given way to 
an emphasis on the proposed 
assignment’s efficiency in terms of its 
preclusive effect on other communities. 
We were also influenced by the 
continued demand for another FM 
station in Naples despite the 
Commission’s failure to grant an 
additional assignment earlier. Such 
demand indicates to us that the 
potential applicants believe that another 
station can survive. In its opposition. 
Sterling argues that factors other than 
the assignment’s preclusive impact must 
be considered as well. Sterling asserts 
that an additional assignment to Naples 
is unwarranted because Naples is 
already well served by the three existing 
FM stations operating there. According 
to Sterling, the Commission earlier 
denied a fourth assignment after finding 
this to be true, and nothing has changed 
to make the Commission reconsider that 
finding. Sterling further states that the 
proposed assignment would result in an 
unfair distribution of available 
frequencies in the area and thus be in 
conflict with the Commision’s statutory 
mandate to provide a fair, efficient, and 
equitable distribution of radio service.4 
In summary, Sterling argues that the 
lack of demonstrated growth in Naples, 
the adequate service presently available 
in Naples, and recent Commission 
precedent, all lead to the conclusion that 
the proposed assignment should be 
denied.5

4. In response to Sterling’s comments, 
petitioner counters that the efficiency of 
an assignment cannot be judged by 
considering one community in a vacuum,

the filing will not delay the proceeding, the reply 
comment has been accepted.

2 Population figures are taken from the 1970 U.B. 
Census.

* Naples, Florida. 41 FR 44427 (1976).
4 47 U.S.C. Section 307(b). 
s Sterling cites no Commission precedent other 

than the previous Naples case.


