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Grand Avenue, Kansas City, Missouri 
64106. Telephone: (816) 374-3920

(b) Mined-Land Office, 107 West 11th 
Street, Pittsburg, Kansas 66762. 
Telephone: (316) 231-8540

(c) Kansas Corporation Commission, 
Legal Office, 4th Floor, State Office 
Building, 915 Harrison, Topeka,
Kansas 66612. Telephone: (913) 296- 
3361 *

(d) Office of Surface Mining 
Reclamation and Enforcement, Room 
153, Interior Building, 1951 
Constitution Avenue NW.,
Washington, D.C 20240. Telephone: 
(202) 343-4728.

§ 916.11 C onditions o f  S ta te  p rog ram  
approval

The approval of the State regulatory 
program is subject to the following 
conditions:

(a) Hie approval found in Section
916.10 will terminate on June 1,1981, 
unless Kansas corrects the deficiencies 
by submitting to the Secretary by that 
date a law amending Section 49-411 of 
the MLCRA to remove the discretion to 
allow deferred planting and a law 
repealing Section 49-112 of the MLCRA 
which allows the state regulatory 
authority to authorize delayed 
reclamation, or otherwise amends its 
program to accomplish the same result.

(b) The approval found § 916.10 will 
terminate on Jane 1,1981, unless Kansas 
corrects the deficiencies by submitting 
to the Secretary by that date a law 
amending Section 49-413 of the MLCRA 
to remove the discretion to allow bond 
release upon a determination that a 
satisfactory vegetative cover has been 
established and a law repealing Section 
49-414 of the MLCRA which authorizes 
release of bond in conjunction with 
deferred planting, or otherwise amends 
its program to accomplish the same 
result.

(c) The approval found in § 916.10 will 
terminate on June 1,1981, unless Kansas 
corrects the deficiency by submitting to 
the Secretary by that date a law 
repealing Section 49-421 of the MLCRA 
to the extent that it provides for a civil 
penalty assessment limit of $250, or 
otherwise amends its program to 
accomplish the same result

(d) The approval found in § 916.10 will 
terminate on June 1,1981, unless Kansas 
corrects the deficiency by submitting to 
tne Secretary by that date a law 
amending Section 49-416 of the MLCRA 
to the extent that it provides for 
discretionary permit revocation, or 
otherwise amends its p ro g ra m  to 
accomplish the same result.

(e) The approval found in § 916.10 will 
emanate on June 1,1981, unless Kansas 
orrects the deficiency by submitting to

the Secretary by that date a law 
providing for the protection of 
employees of the Kansas Mined Land 
Conservation and Reclamation Beard 
consistent with the protection afforded 
federal employees under Section 704 of 
SMCRA, or otherwise amends its 
program to accomplish the same result.

(f) The approval found in § 916.10 will 
terminate on June 1,1981, unless Kansas 
corrects the deficiency by submitting to 
the Secretary by that date a law 
repealing Section 49-422 and amending 
Section 49-422a of the MLCRA to 
establish that judicial review of an 
administrative action will be on the 
record before the Board or if trial de 
novo, that it complies with the federal 
requirements, or otherwise amends its 
program to accomplish the same result.
[FR Doc. 81-2035 Filed 1-19-SI; 8:45 am}

BILLING CODE 4310-05-M

30 CFR Part 944

Conditional Approval of the 
Permanent Regulatory Program 
Submission From the State of Utah 
Under the Surface Mining Control and 
Reclamation Act of 1977

AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM). 
Interior.

ACTION: Final Rule; Conditional 
Approval of Utah’s Proposed Permanent 
Regulatory Program.

s u m m a r y : The State of Utah 
resubmitted to the Department of the 
Interior its proposed permanent 
regulatory program under the Surface 
Mining Control and Reclamation Act of 
1977 (SMCRA), following an initial 
approval in part and disapproval in part. 
The notice announcing the initial 
decision was published in the Federal 
Register, October 24,1980 (45 FR 70481- 
70510). The purpose of the resubmission 
is to demonstrate the State’s intent and 
capability to administer and enforce the 
provisions of SMCRA and the 
permanent regulatory program 
regulations, 30 CFR Chapter VIL After 
providing opportunities for public 
comment and conducting a thorough 
review of the program submission, the 
Secretary of the Interior has determined 
that the Utah program meets the 
minimum requirements of SMCRA and 
the permanent program regulations 
except for minor deficiencies discussed 
below under “Supplementary 
Information.*’ Accordingly, the Secretary 
of the Interior has conditionally 
approved the Utah program. A new Part

944 is being added to 30 CFR Chapter 
VII to implement this decision. . 
EFFECTIVE d a t e : This conditional 
approval is effective January 21,1981. 
This conditional approval will terminate 
as specified in 30 CFR 94*111 unless the 
deficiencies identified below have been 
corrected in accordance with 30 CFR
944.11, adopted below.
FOR FURTHER INFORMATION CONTACT:
Mr. Carl C. Close, Assistant Director, 
State and Federal Programs, Office of 
Surface Mining Reclamation and 
Enforcement, U.S. Department of the 
Interior, South Building, 1951 
Constitution Avenue NW., Washington, 
D.C. 20240, telephone (202) 343-4225. 
ADDRESSES: Copies of the Utah program 
and the administrative record on the 
Utah program are available for public 
inspection and copying during business 
hours at:
Office of Surface Mining Reclamation 

and Enforcement, Region V, Brooks 
Towers, Room 2115,1020 15th Street, 
Denver, Colorado 80202, telephone: 
(303) 837-5421

Office of Surface Mining Reclamation 
and Enforcement, Room 153, Interior 
South Building, 1951 Constitution 
Avenue NW., Washington, D.C. 20240, 
telephone: (202) 343-4728 

Division of Oil, Gas and Mining, 1588 
West North Temple, Salt Lake City, 
Utah 84116, telephone: (801) 533-5771 

SUPPLEMENTARY INFORMATION: The 
general background on the permanent 
program, the state program approval 
process, and the Utah program 
submission were discussed in the 
Federal Register, October 24,1980 (45 FR 
70481-70510). That notice, and the 
findings and discussions in it, form part 
of the basis and purpose of the decision 
being announced in this notice and are 
incorporated herein.

In that notice the Secretary 
announced his partial approval and 
partial disapproval of the Utah program. 
Regulatory and legislative provisions 
were disapproved because they did not 
meet the minimum requirements of 
SMCRA and the permanent program 
regulations. Under 30 CFR 732.13(f),
Utah had 60 days from the date of 
partial disapproval to resubmit a revised 
program.

Utah resubmitted its program to OSM 
on December 23,1980. The resubmission 
included: Utah Coal Mining and 
Reclamation Act—Proposed 
Housekeeping Amendments;
Cooperative agreement; Utah State 
Program Amended Text and 
Clarifications—Rules and Regulations 
(Adopted Amendments); Amendments 
to Bonding Provisions; Penalty 
Provisions; Attorney General’s Opinion;
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Coal Mining and Reclamation 
Regulations—Proposed Amendments for 
Adoption; State Window Submission; 
Errors in adopted regulations; errors in 
Bonding Provisions, Proposed 
amendments for adoption on December 
18,1980; and Addendum to Attorney 
General Opinion dated December 19,
1980. Announcement of Utah’s 
resubmission was made in the Salt Lake 
City Tribune within the State of Utah 
and published in the Federal Register on 
December 23,1980 (45 FR 84824-26).

A public hearing on the resubmission 
was announced in the December 23, 
1980, Federal Register, and held in Salt 
Lake City, Utah, on January 7,1981.

The Utah program was resubmitted 
pursuant to 30 CFR 732.13(f). The post
resubmission public comment period 
ended January 8,1981. Public disclosure 
of comments by Federal agencies was 
made on January 14,1981 (45 FR 3238).

On January 15,1981, the 
Administrator of the Environmental 
Protection Agency transmitted his 
written concurrence on the Utah 
program.

The Regional Director completed his 
program review on January 12,1981, and 
forwarded the public hearing 
transcripts, written presentations, and 
copies of all comments to the Director 
together with a recommendation that the 
program be conditionally approved.

On January 12,1981, the Director 
recommended that the Utah program be 
conditionally approved.

Throughout the remainder of this 
notice, thé term “Utah program" or 
“Utah submission” is used to mean the 
resubmission together with those parts 
of the original submission approved on 
October 16,1980.

Secretary’s Findings
1. In accordance with section 503(a) of 

SMCRA, the Secretary finds Utah has, 
subject to the exceptions in findings
(6)(l)(a)(i-v); (4)(b)(i); (c)(viii), (xv),
(xx)(5), (xxix), (xxxi); and (4)(d)(i), 
below, the capability to carry out the 
provisions of SMCRA and to meet its 
purposes in the following ways:

(a) The Utah Coal Mining and 
Reclamation Act (Utah CMRA) and the 
Utah Coal Mining and Reclamation 
Regulations adopted thereunder provide 
for the regulation of surface coal mining 
and reclamation operations on non- 
Indian and non-federal lands in Utah in 
accordance with SMCRA except as 
noted in the following findings.
Approval of the Utah program is based 
on the following findings or conditions 
of approval by the Secretary or 
representations made by Utah 
concerning Utah laws:

(i) Section 507(c) of SMCRA 
concerning criteria for the establishment 
of a Small Operator Assistance Program 
requires that under certain 
circumstances the regulatory authority 
pay for the required determination of 
probable hydrologic consequences and 
the statement of results of test borings 
and core samplings. The Utah CMRA 
limits this requirement by adding the 
phrase in Section 40-10-10(3) UCA 
“contingent upon receipt of binding from 
the Office of Surface Mining." This 
limitation is inconsistent with and less 
stringent than the federal requirement. 
Approval of the Utah program is 
conditioned on the State’s revision of 
Section 40-10-10(3) UCA of the Utah 
CMRA or Other appropriate revision to 
Utah’s Program to provide for a Small 
Operator Assistance Program consistent 
with that mandated by Section 507(c) of 
SMCRA.

(ii) The state statute contains several 
apparently inadvertent errors. The 
statute’s reference in 40-10-17(2)(j)(ii)(B) 
UCA to “(2)(h)(ii)’’ should be to 
“(2)(j)(ii)”. In 40-10-16(4) UCA, the word 
“approves” should be “disapproves," as 
set forth in Section 519(d) of SMCRA. 
That section of SMCRA prescribes that 
if the regulatory authority disapproves 
the application for bond release, the 
regulatory authority must notify the 
permittee of the. reasons for disapproval 
and recommended corrective action. 
Approval of the Utah program is 
conditioned upon the correction of these 
errors such that the noted provisions are 
consistent with SMCRA.

(iii) Section 40-10-21 UCA allows a 
suit against the United States in state 
court The Secretary does not agree to 
submit to the jurisdiction of the Utah 
courts in all circumstances involving 
lawsuits under SMCRA or the Utah 
program. Accordingly, Section 40-10-21 
UCA of the Utah CMRA is found to be 
inconsistent with Federal law to the 
extent that it purports to grant the Utah 
courts jurisdiction over the Secretary in 
these areas. Approval o f the Utah 
program is conditioned upon Utah 
amending its statute to delete the 
provision for state court jurisdiction 
over the United Stated in citizen suits 
filed in state courts. The Secretary 
explicitly reserves the right to remove 
any suit brought against him in the 
courts of Utah, and further reserves his 
right to object to the jurisdiction of the 
Utah courts over him. By approval of the 
Utah program, the Secretary in no way 
consents to such jurisdiction.

(iv) Section 510(b)(6) of SMCRA and 
30 CFR 788.15(b) provide that where the 
private mineral estate has been severed 
from the private surface estate, the

permit applicant must submit either the 
written consent of the surface owner or 
a conveyance expressly granting or 
reserving the right to use surface mining 
methods, or where the conveyance does 
not have express language, the relative 
legal rights of the parties must be 
determined in accordance with state 
law. Section 40-10-ll(f) UCA differs 
from the federal provisions in that these 
requiremènts are triggered only when 
the state mineral estate has been 
severed from the private surface estate.

Utah submitted to the Utah Legislative 
Drafting Committee, on November 19, 
1980, an admendment to Section 40-10- 
11(f) UCA changing “state mineral 
estate” to "private mineral estate". With 
this change, the Utah statute will be 
verbatim to Section 510(b)(6) of SMCRA. 
Approval of the Utah program is 
conditioned upon the adoption of a 
statutory provision or other program 
modification to make the determination 
of property rights equivalent to that 
prescribed in the federal statute.

(v) The Utah, statute does not reflect 
the dates of SMCRA for the 
determinations listed below. On 
December 9,1980, Utah submitted 
housekeeping amendments to the Utah 
Legislative Drafting Committee to . 
change the noted dates to be consistent 
with those set forth in SMCRA. 
Approval of the Utah program is 
conditioned upon Utah amending its 
statute to be consistent with the 
requirements of SMCRA.

(a) The date for the establishment of 
the “grandfathering" date of alluvial 
valley floors under Section 40-10- 
ll(2)(e)(ii) UCA/Section 510(b)(5)(B) of 
SMCRA.

(b) The date for prime farmland 
permit application requirements under 
Section 40-10-11(4) UCA/Section 
510(d)(2)of SMCRA.

(c) The date for the establishment of 
valid existing rights in Section 40-10- 
24(4) UCA/Section 522(e) of SMCRA.

(d) The date for the determination of 
substantial legal and financial 
commitments in Section 40—10—24(1)(e) 
UCA/Section 522(a)(6) of SMCRA.

(vi) Subsection 516(b)(1) of SMCRA 
requires operators to take steps 
consistent with known technology to 
prevent and mitigate damage from 
subsidence to the extent technologically 
and economically feasible, except where 
the mining method used involves 
planned subsidence and with the 
proviso that “nothing in this subsection 
shall be construed to prohibit the 
standard method of room and P^a£, 
mining * * Section 40-10-18 UCA 
has the same provisions, except that the 
proviso declares that "nothing in this
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subsection shall be construed to prohibit 
the standard methods of mining.”

The Secretary requested in his 
October 24,1980 decision (45 FR 70484) 
partially approving the Utah program, 
that Utah either clarify that Utah’s 
reference to “standard methods of 
mining” applies to “room and pillar” or 
“longwalT mining or a combination of 
those methods or to revise its statute.

Utah submitted on December 23,1980, 
a Utah Attorney General’s opinion 
stating that the reference in Section 40-
10-18 UCA of the Utah CMRA to 
“standard methods of mining" applies 
only to the two methods or a 
combination thereof given special status 
under SMCRA. The Secretary bases his 
approval of Section 40-10-18 UCA on 
Utah’s representation and on the 
Secretary’s understanding that longwall 
mining results in predictable and 
controlled subsidence and as such is 
consistent with Section 516(b)(1) of 
SMCRA.

(b) The Utah CMRA provides 
sanctions for violations of Utah laws, 
regulations, or conditions of permits 
concerning surface coal mining and 
reclamation operations, and these 
sanctions meet the requirements of 
SMCRA, including civil and criminal 
actions, forfeiture of bonds, suspensions, 
revocations, withholding of permits, and 
the issuance of cease-and-desist orders 
by the Utah Division of Oil, Gas and 
Mining or its inspectors.

(c) The Utah Division of Oil, Gas and 
Mining has sufficient administrative and 
technical personnel and sufficient funds 
to enable Utah to regulate surface coal 
mining and reclamation operations in 
accordance with the requirements of 
SMCRA.

(d) Utah law provides for the effective 
implementation, maintenance, and 
enforcement of a permit system that 
meets the requirements of SMCRA for 
the regulation of surface coal mining 
and reclamation operations on non- 
Indian and non-federal lands within 
Utah except as noted in findings 4{d)(ii).

(e) The Utah (CMRA) has established 
a process for the designation of areas as 
unsuitable for surface coal m in in g  in 
accordance with Section 522 of SMCRA 
30 U.S.C. 1271.

(f) Utah has established, for the 
purpose of avoiding duplication, a 
process for coordinating the review and 
issuance of permits for surface coal 
m'.n*n8 and reclamation operations with 
other federal and state permit processes
a? u i^ L  *° ProPosed operations.

USJ Utah has fully enacted regulations 
consistent with regulations issued 
Pursuant to SMCRA, subject to the 
exceptions discussed below in these 
nndings.

2. As required by Section 503(b)(1)—(3) 
of SMCRA, 30 U.S.C. 1253(b)(l}-(3), and 
30 CFR 732.11-732.13, the Secretary has, 
through OSM:

(a) Solicited and publicly disclosed 
the views of the Administrator of the 
Environmental Protection Agency, the 
Secretary of Agriculture, and the heads 
of other federal agencies concerned with 
or having special expertise pertinent to 
the proposed Utah program (45 FR 
55477, August 20,1980, and 46 FR 3238, 
January 14,1981).

(b) Obtained the written concurrence 
of the Administrator of the 
Environmental Protection Agency with 
respect to those aspects of the Utah 
program that relate to air or water 
quality standards promulgated under the 
authority of the Clean Water Act as 
amended (33 U.S.C. 1151-1175), and the 
Clean Air Act as amended (42 U.S.C. 
7401 et seq.). The administrator’s 
concurrence was given in letter dated 
January 15,1981 Utah Administrative 
Record No. 191, and;

(c) Held a public review meeting in 
Salt Lake City, Utah, on April 11,1980, 
to discuss the completeness of the Utah 
program submission and subsequently 
held a public hearing in Salt Lake City, 
Utah, on July 21,1980, on the substance 
of the program submission, and 
subsequently held a public hearing 
January 7,1981, in Salt Lake City, Utah, 
on the resubmitted program.

3. In accordance with Section 
503(b)(4) of SMCRA, 30 U.S.C.
1253(b)(4), the Secretary finds the State 
of Utah has the legal authority and 
qualified personnel necessary for the 
enforcement of the environmental 
protection standards of SMCRA and 30 
CFR Chapter VII.

4. In accordance with 30 CFR 732.15, 
the Secretary finds, on the basis of 
information in the Utah program 
submission, including the section-by
section comparison of the Utah law and 
regulations with SMCRA and 30 CFR 
Chapter VII, public comments, 
testimony and written presentation at 
the public meeting and hearings and 
other relevant information that

(a) The Utah program provides for 
Utah to carry out the provisions and 
meet the purposes of SMCRA and 30 
CFR Chapter VII within its borders;

(b) Utah has proposed the following 
alternative approach to the 
requirements of 30 CFR Chapter VII 
pursuant to 30 CFR 731.13:

(i) Performance Standards for Steep 
Slope Grading and Backfilling Section 
515(b)(3) of SMCRA requires operators 
to backfill and grade in order to restore 
the approximate orignial contour (AOC) 
of the land with all highwalls * * * 
eliminated* * *” 30 CFR 817.101 and

.102 implement this statutory 
requirement. The basic purpose of 
backfilling and grading is to reshape the 
disturbed area to AOC to minimize 
erosion and water pollution and prevent 
slides, (44 FR 15271 March 13,1979).
Utah proposed (July 24,1980 submission) 
to allow the reduction rather than the 
elimination of the highwall in those 
cases where, as determined by the 
Division, the reduced highwall would 
meet requirements associated with 
approximate original contour, mass 
stability and hydrologic balance.

In his partial approval/partial 
disapproval decision on the Utah 
program, published in the October 24, 
1980 (45 FR 70481-70510), the Secretary 
agreed with the concept of Utah’s 
proposed alternative approach, but 
noted that such an alternative must be 
defined to carefully limit the exception 
to highwall elimination in order to be 
consistent with SMCRA.

In his finding on die proposed 
alternative, the Secretary noted that the 
provision contained in UMC 
817.101 (6)(1), which would implement 
the proposed alternative was deficient 
in that it did not specifically state that 
alternative applied only to underground 
mining activities in terrain with steep 
slopes composed of steep escarpments. 
Further, the provision was deficient 
because it allowed the Division, as it 
determined to be “practical and 
appropriate” to apply the alternative of 
not eliminating highwalls in all cases. 
The lack of defined criteria for the 
Division’s determination to apply this 
alternative made the provision deficient 
in that it could allow the retention of 
highwalls in situations where the unique 
topographical Justification was lacking. 
In addition, the state allowed the 
reduction rather than the elimination of 
depressions and spoil piles. The 
Secretary stated that these deficiencies 
must be corrected before the proposed 
alternative approach could be approved.

Utah adopted, on November 19,1980, 
amendments to UMC 817.101(b)(1). The 
Utah provision requires that all areas at 
underground mines affected by surface 
operations be graded and restored to 
achieve approximate original contour 
except where settled fills have become 
stabilized and revegetated. Utah 
requires the elimination of highwalls 
except, where approved by the Division, 
the highwall may be reduced in order to 
achieve approximate original contour 
when the underground coal mining is in 
steep slope terrain. Utah further 
prescribes that all applicable 
requirements for insuring a static safety 
factor of 1:5 and protecting the 
hydrologic balance of the surrounding
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terrain as specified in the regulation, the 
program and the (state) Act shall be 
met.

The Secretary finds that Utah’s 
provision for allowing settled fills that 
have become stabilized and revegetated 
to remain is consistent with the court’s 
order In R e: Permanent Surface Mining 
Regulation Litigation (Civil Action No.
79-1144, February 26, May 16 and 
August 15,1980). The Secretary believes 
that 817.101(b)(1) adequately addresses 
the concern for stability, protection of 
the environment and health and safety 
of the public through its reference to the
1.5 static safety factor requirement and 
the incorporation of the requirements of 
regulations, the program and the state’s 
Act.

The court ordered the Secretary to 
suspend the requirements of 30 CFR 
817.101(b)(1) and .102 insofar as they did 
not provide for some flexibility for 
settled fillsthat have become stabilized 
and revegetated. Upon promulgation of 
new regulations replacing 30 CFR 
817.101, the Secretary will afford the 
state an opportunity to amend its 
program, as appropriate to comply with 
the revised federal regulations. Until 
that time, the Secretary finds Utah’s 
implementation acceptable based on his 
understanding that the stabilized fill will 
be compatible with the hydrology of the 
area, the approved past mining land use, 
aesthetics, and the need for fill at other 
locations.

The Secretary finds, however, that the 
state has not adequately addressed the 
concern in his initial decision that 
criteria be defined by the Division such 
that a carefully limited exception to 
highwall elimination is implemented 
consistent with SMCRA. The Secretary 
believes that environmental 
considerations, such as the following, 
that are applicable to Utah, should be 
specified in order to ensure approximate 
original contour is achieved and the 
environment is protected:

• The “reduced” highwall is not 
significantly greater in size or length 
than the cliffs in the surrounding area.

• The residual highwall is similar in 
structural composition to the preexisting 
cliffs in the surrounding area and is 
compatible with the visual attributes of 
the area.

• The residual highwall is compatible 
with the geomorphic processes of the 
area.

A condition of the Secretary’s 
approval of the Utah program is the 
adoption by Utah of provisions that 
prescribe criteria that must be met 
before the Division will approve the 
“reduction” of highwalls rather than 
their elimination.

(c) In accordance with 30 CFR 
732.15(b)(1), the Secretary finds that the 
Utah Division of Oil, Gas and Mining 
has the authority under Utah law and 
regulations, to implement, administer, 
and enforce all applicable requirements 
consistent with 30 CFR Chapter VII, 
Subchapter K. The Utah law and 
regulations on performance standards 
are consistent with SMCRA and those 
sections of 30 CFR Chapter VII, 
Subchapter K, except for the provisions 
discussed in 4(viii), (xv), (xx)(5), (xxix), 
(xxxi) below. Approval is based on the 
following findings or conditions of 
approval by the Secretary or 
representations made by Utah 
concerning the Utah law and 
regulations:

(i) On November 19,1980, Utah 
adopted an amendment to the definition. 
of “surface operations” in UMC/SMC
700.5. The amendment added to the 
definition the requirement for the 
“construction, use, maintenance and 
reclamation of roads”. The Secretary 
finds that this change makes the state’s 
definition consistent with the definition 
of “surface coal mining operations” in 30 
CFR 701.5. Further, the Secretary finds 
that the state’s adoption of an 
amendment on November 19,1980, to 
the definition of “underground 
operations” in UMC/SMC 700.5, adding 
“the reclamation of shafts, adits, 
underground support facilities, in situ 
processing, underground mining, 
hauling, storage and blasting” to that 
term, makes the state definition 
consistent with the definition of 
“underground mining activities” in 30 
CFR 701.5 which encompasses those 
activities.

(ii) Utah amended the definition of 
“coal exploration” in UMC/SMC 700.5 
on November 19,1980, to include the 
gathering of environmental data which 
would cause substantial disturbance to 
the earth’s surface or subsurface. The 
Secretary finds Utah’s definition to be 
consistent with and as stringent as the 
definition of “coal exploration” in 30 
CFR 701.5 and that the state’s definition 
provides Utah with the authority to 
guarantee the environmental protection 
standards of Sections 512 and 515 of 
SMCRA and Sections 40-10-8 UCA and
40-10-17 UCA of the Utah CMRA.

(iii) The Secretary finds that Utah’s 
adoption of an amendment on August
20,1980, to the definition of “topsoil” in 
UMC/SMC 700.5, deleting the phrase 
“and other materials as determined in 
accordance with UMC 817.22(e)/SMC 
816.22(e)”, makes that definition 
verbatim to the definition of “topsoil” in 
30 CFR 701.5. With this modification, the 
Secretary finds that Utah’s performance

standards regulations for topsoil in UMC 
817.22(e)/SMC 816.22(e) are internally 
consistent and met the requirements of 
30 CFR 817/818.22(e).

(iv) Utah amended its definition of 
“coal” in UMC/SMC 700.5 on August 20, 
1980, to include the reference to ASTM 
Standard D388.77, contained in the 
definition of “coal” in 30 CFR 701.5. The 
Secretary finds the state’s definition of 
“coal” consistent with that of the federal 
regulations.

(v) On August 20,1980, Utah amended 
its definitions of “head-of-hollow fill” 
and “valley fill” in UMC/SMC 701.5 to 
reflect verbatim the requirements of 30 
CFR 701.5 for those definitions. 
Accordingly, the Secretary finds the 
Utah provisions consistent with those of 
the federal regulations.

(iv) The Secretary finds that Utah’s 
August 20,1980, amendment to the 
definition of “applicant” in UMC 701.5, 
changing the reference to “surface coal 
mining and reclamation activities” to 
“underground coal mining and 
reclamation activities,” makes that 
definition consistent with the definition 
of “applicant” in 30 CFR 701J5.

(vii) The Secretary finds that the 
state’s standards for topsoil storage as 
provided by an amendment to UMC 
817.23(b)(l)(ii) and SMC 818.23(b)(l)(ii) 
adopted on August 20,1980, are the 
same as the federal standards at 30 CFR 
817/816.23 (b)(l)(ii), and the Utah 
provisions are accordingly consistent 
with the federal requirements for topsoil 
storage.

(viii) 30 CFR 817.42(a)(3)(ii)(A) 
requires that “For drainage from areas 
affected by surface operations and 
facilities, an exemption (to the 
sedimentation pond requirements) may 
be authorized only if the disturbed 
surface area within the disturbed area is 
small and there is no mixture of surface 
drainage with a discharge from 
underground mine workings.” The state, 
in UMC 817.42(a)(3)(ii), deletes this 
limiting language and therefore would 
allow exemptions to be granted which 
are prohibited by the federal rules. This 
is less stringent than the federal 
requirement. A condition of the 
Secretary’s approval of the Utah 
program is the correction of this 
deficiency through adoption by Utah of 
a provision that would apply die 
sedimentation pond exemption in a 
manner consistent with the 
requirements of 30 CFR 817.42(a)(3).

(ix) 30 CFR 816.43(b) and 817.43(b) 
require that permanent diversions be 
constructed with “gently” sloping bank8 
that are stabilized by revegetation. The 
state in its corresponding sections, SMU 
816.43(b) and UMC 817.43(b), deletes the 
term "gently”. As part of its D e c e m b e r
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23,1980, resubmission, Utah explained 
that the state has limited precipitation 
and severe temperature extremes. As a 
result of these conditions, Utah 
considers any slope that is capable of 
substaining revegetation to be “gently” 
sloping, Further, Utah points out that its 
regulations require all permanent 
diversion banks to be stabilized by 
revegetation. Thus the state program 
requires that the banks of permanent 
diversions be sloped to be stable and to 
support vegetation. Based on these 
considerations, the Secretary finds that 
Utah’s provisions for requiring the 
construction of diversions that are 
stable and compatible with the 
environment to be consistent with the 
requirements of 30 CFR 816/817.43(b), 
since “gentle slopes” serve no 
environmental or safety function given 
Utah’s unique local conditions.

(x) On November 19,1980, Utah 
amended its definition of “intermittent 
stream” in UMC/SMC 700.5 to mean “a 
stream or reach of a stream that is 
below the local water table for at least 
some part of the year, and that 
contributes to the stream and obtains its 
flow from both surface runoff and 
ground water discharge.” Utah also . 
amended UMC 817.44(a) and SMC 
816.44(a) to include ephemeral streams 
with drainage areas greater than one 
square mile. The Secretary finds that 
these amendments make the Utah 
regulations consistent with and as 
stringent as the definition of 
“intermittent stream” in 30 CFR 701.5 
and the stream channel diversion 
requirements of 30 CFR 816/817.44(a). 
This finding is based on the Secretary’s 
understanding that the phrase “and that 
contributes to the stream” in UMC/SMC
700.5, refers the ground water associated 
with the local water table referred to in 
the definition of intermittent stream in 
30 CFR 701.5.

(xi) On December 18,1980, Utah 
amended its provisions for 
sedimentation control in UMC 817.45(a) 
and .46(a) and SMC 816.45(a) and .46(a) 
¡«be identical to the requirements of 30 
CFR 817/816.45(a) and .46(a). 
Accordingly, the Secretary finds that 
these standards are consistent with 
those prescribed by the federal 
regulations.

(xii) 30 CFR 816.46(o) and 817.46(o) 
prescribe materials that may not be 
used as fill materials in sedimentation 
Ponds.Tederal regulations specifically 
prohibit the use of coal processing 
waste. The preamble to the Federal 
regulations explains the reason for the 
™ ibm on (44 F R 15166, March 13,
•n.7 mai°r Probleins cited are: (1) 

e difficulty in obtaining the required

compaction needed to insure stability,
(2) the potential for toxic drainage and
(3) the potential for spontaneous 
combustion. Standards for using coal 
processing waste in dams and 
embankments are set forth in 30 CFR 
817/816.91-.93. These standards prohibit 
the use of waste in dam construction, 
unless the waste is proven to be a 
suitable fill material in accordance with 
standard engineering practices. Utah 
has adopted provisions in UMC 
817.46(o) and SMC 816.46(o) which allow 
the use of non-acid and non-toxic 
forming coal processing waste as a fill 
material in sedimentation pond 
embankments when the waste is 
determined to be of a quality suitable as 
a construction material for its intended 
use as demonstrated by standard 
engineering and chemical tests and the 
sedimentation pond dam or 
embankment is designed and 
constructed pursuant to UMC 817.91-.93 
and SMC 816.91-.93. The Secretary 
believes that Utah has adequately 
addressed the concerns mentioned 
above which limited the use of coal 
processing waste in 30 CFR 816/ 
817.46(o), and as such, the state’s 
provisions provide protection of the 
environment equal to that guaranteed by 
the federal regulations. The Secretary’s 
finding is based on his understanding 
that, in accordance with sound 
engineering practice, material which 
fails to exhibit the proper strength 
necessary to achieve stability will not 
be allowed in any dam construction.

(xiii) On August 20,1980, Utah 
adopted amendments to UMC 817.49 
and 816.49 that make those sections 
identical to the provisions of 30 CFR 
817/816.49. Specifically, the state added 
the requirement in UMC 817.49(c) and 
SMC 816.49(c) that excavations that 
impound water have slopes not steeper 
than 2v:lh. In addition, in (o), the state 
incorporated the requirement that all 
dams and embankments be inspected by 
a “qualified registered professional 
engineer or someone under the 
supervision of a qualified registered 
professional engineer.” The Secretary 
finds that these changes make the Utah 
regulations consistent with the federal 
regulations.

(xiv) The Secretary finds that Utah’s 
verbatim adoption on August 20,1980, of 
the requirements of 30 CFR 817/ 
816.52(a)(1) for surface and ground 
water monitoring, in UMC 817.52(a)(1) 
and SMC 816.52(a)(1), makes the Utah 
regulations consistent with the federal 
regulations.

(xv) 30 CFR 816.53(c) provides that 
upon an approved transfer of a well, the 
transferor shall be secondarily liable for

the transferee’s obligations until release 
of the bond for the area in which the 
well is located. The state had omitted 
this provision from both its surface coal 
mining and underground operations in 
its initial submission. On August 20, 
1980, the state adopted verbatim at SMC 
816.53(c) the requirements of 30 CFR 
816.53(c) regarding liability for a well on 
surface coal mining operations 
consistent with the federal regulations. 
However, the State of Utah did not 
adopt the parallel requirement of 30 CFR 
817.53(c) in its underground regulation, 
UMC 817.53. The Secretary finds that 
this omission makes the state provision 
less stringent than the federal 
regulation.

Approval of the Utah program is 
conditional on the revision of the state 
program to be consistent with the 
federal regulation.

(xvi) On August 20,1980, Utah 
amended UMC 817.57(a) and SMC 
816.57(a), deleting the phrase “important 
to a downstream fishery”. The Secretary 
finds that this revision to Utah’s 
provision for the establishment of buffer 
zones for perennial and intermittent 
streams consistent with the 
requirements of 30 CFR 817/816.57(a). 
This finding is based on the Secretary’s 
understanding that the phrase “and 
which contains a biological community" 
in the Utah regulations applies to both 
perennial and intermittent streams.

The Secretary also finds Utah’s 
amendment to UMC 817.57(c) and SMC 
816.57(c), which adopts, verbatim, the 
requirements of 30 CFR 817/816.57(c) for 
the determination of a biological 
community in a manner consistent with 
and as stringent as the federal 
regulations.

(xvii) Utah’s amendments of August
20,1980, to SMC 816.65 and UMC 817.65 
make those sections the same as the 
federal requirement at 30 CFR 816/ 
817.65. The amendments corrected 
several typographical errors in SMC 
816.65 and UMC 817.65 and incorporated 
the following missing paragraphs of 30 
CFR 817.65 in UMC 817.65: (i)
Concerning maximum peak particle 
velocity, (j) concerning variance to 
maximum peak particle velocity and (1) 
concerning the maximum weight of 
explosives to be detonated. The 
Secretary finds that these state 
regulations are consistent with and as 
stringent as the federal regulations.

(xviii) The Secretary finds that Utah’s 
adoption on August 20,1980, of the 
requirement in 30 CFR 816.68(s)(2) that 
seismograph records contain the name 
of the person taking the seismograph 
reading, to make SMC 816.68(s)(2) 
consistent with the federal requirement.
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(xix) On August 20,1980, Utah 
amended UMC 817.93(a) and SMC 
816.93(a) by adding the phrase “or 
intended to impound such waste” to 
those sections’ standards for design and 
construction criteria for dams and 
embankments. The Secretary finds that 
this modification makes UMC 817.93(a) 
and SMC 816.93(a) identical to the 
requirements of 30 CFR 817/816.93(a) 
and, therefore, consistent with and as 
stringent as the federal provision.

(xx) On August 20,1980, and 
November 19,1980, Utah amended 
several provisions of UMC 817.71-.74 
and SMC 816.71~.74. These sections 
prescribe procedures for the disposal of 
excess spoil. The amendments to these 
provisions and the Secretary’s finding 
on each amendment is provided below:

(l)(a) SMC 816.71 (f)/30 CFR 
816.71(f)—Utah uses the term “fill 
material” in lieu of the term “spoil” used 
in the federal regulation in specifying 
the disposal requirements of the section. 
Both SMC 816.71 and 30 CFR 816.71 are 
entitled “Disposal of excess spoil: 
General requirements”, and the use of 
the term “fill material” in the federal 
regulation is deemed by the Secretary to 
be equivalent to the state’s use of the 
term “spoil” in SMC 816.71(a). Utah also 
modifed SMC 816.71(f) to specify that 
the "fill materials” (spoil) be covered 
“as necessary to establish revegetation. 
The Secretary understands this to be a 
clarification that excess spoil is not to 
be covered for the sake of covering but 
rather for the purpose of establishing 
vegetation to meet the revegetation 
requirements of the Utah regulations. 
The Secretary finds this clarification to 
be consistent with the requirements of 
30 CFR 816.71(f) for protecting the 
environment from any adverse effects 
from the excess spoil disposal.

The Secretary finds that Utah’s 
adoption on August 20,1980, of an 
amendment to SMC 816.71(f) requiring 
that excess spoil fills be constructed to 
ensure a long term static safety factor of
1.5 makes the Utah regulation consistent 
with fill construction requirements of 30 
CFR 818.71(f).

UMC 817.71(f)/30 CFR 817.71(f)—Utah 
amended its regulation on August 20, 
1980, adopting the requirements of the 
federal regulation for requiring that 
excess spoil fills be constructed to 
ensure a long term static safety factor of
1.5. Utah also modified the section to 
clarify that the fill must be covered as 
necessary to meet revegetation and 
stability requirements. The federal 
regulation only requires that the fill be 
"covered” and does not specifically 
prescribe a standard. The Secretary 
finds that the Utah regulations are 
consistent with the federal regulations.

(l)(b) SMC 816.71(j) UMC 817.7lO)/30 
CFR 816/817.71(k)—Utah has amended 
its provisions to explain specifically that 
while coal processing waste cannot be 
included in head-of-hollow and valley 
fills, it can be disposed of, in a 
prescribed manner in head-of-hollowa or 
valleys. Utah requires that coal 
processing waste disposed in those 
areas be placed in a coal waste bank in 
accordance with SMC 816.85/UMC 
817.85 or where there is the potential for 
the bank to impound water, disposed of 
in accordance with the dam or 
embankment standards of SMC 816.91- 
,93/UMC 817.91-.93. 30 CFR 816/ 
817.71(g) and UMC 817.71(g)/SMC 
816.716) prescribe that no permanent 
impoundments are to be allowed on the 
completed filL As such, Utah addresses 
the potential for impoundment of water 
and also sets forth measures for insuring 
stability. The Secretary’s approval of the 
Utah provisions is based on his 
understanding that the State’s reference 
to the impoundment of water is provided 
to insure that in the event water is 
temporarily impounded, the stability of 
the disposed material will not be 
affected and that in no case is the 
disposed material intended to 
permanently impound water. The 
Secretary finds that Utah’s provision is 
consistent with the federal regulations 
in ensuring protection of the 
environment.

(l)(c) SMC 816.72(a)/UMC 817.72(a)/
30 CFR 816/817.72(a)—Utah amended 
SMC 816.72(a) and UMC 817.72(a) on 
August 20,1980, adopting verbatim the 
requirements of 30 CFR 816/817.72(a) for 
prescribing that valley fills be designed 
to attain a long term static safety factor 
of 1.5. The Secretary finds that the Utah 
regulations at SMC 816.72(a)/UMC 
817.72(a) are consistent with the federal 
regulations.

(1) (d) Utah amended UMC 817.74(b)(2) 
and SMC 816.74(b)(2) on August 20,
1980, adopting verbatim the 
requirements of 30 CFR 816/817.74(b)(2) 
for valley fill and head-of-hollow fill 
embankment factors of safety. 
Accordingly, the Secretary finds that 
these standards are consistent with 
those prescribed by the Federal 
regulations.

(2) (a) SMC 816.71(a)/30 CFR 
816.71(a)—On August 20,1980, Utah 
modified its regulation to specify that 
spoil not required to achieve 
approximate original contour within the 
area where overburden has been 
removed and “which is not used as 
backfill” shall be transported and 
placed in designated disposal areas. The 
Secretary understands Utah’s addition 
of the phrase “which is not used as

backfill” to mean that the spoil which is 
used as backfill will be graded to the 
approximate original contour (a.o.c.) and 
that any material not required to 
achieve a.o.c. will be disposed of in 
accordance with the requirements of the 
regulations. Accordingly, the Secretary 
finds that SMC 816.71(a) as amended on 
August 20,1980, is consistent with and 
as stringent as 30 CFR 816.71(a).

Utah also amended this section on 
August 20,1980, by deleting the 
provision that allowed the use of non
acid and non-toxic forming coal 
processing waste in excess spoil fills. 
The Secretary finds that this 
modification makes the Utah provision 
consistent with the Federal regulations.

(2)(b) UMC 817.71(a)/30 CFR 
817.71(a)—Utah amended its regulation 
on November 19, i960, by deleting the 
provision that allowed non-acid and 
non-toxic forming waste to be used in 
"excess spoil fills.” The Secretary finds 
Utah’s regulations for the disposal of 
underground development waste and 
spoil are consistent with the Federal 
regulations.

(2) (c) SMC 818.72(c)/UMC 817.72(c)/
30 CFR 818/817.72(c); SMC 816.73/UMC 
817.73/30 CFR 816/817.73—The Utah 
regulations were amended on August 20, 
1980, by deleting the provision in those 
sections which allowed the use of non
acid and non-toxic forming coal 
processing waste in valley and head-of- 
hollow fills. The Secretary finds Utah’s 
provisions for head-of-hollow valley fills 
consistent with the Federal regulations.

(3) On August 20,1980, Utah adopted 
an amendment to UMC 817.71(g) and 
SMC 816.71(g) making those sections 
identical to the provisions of 30 CFR 
816/817.71(g). Utah adopted the 
requirement that no depressions or 
impoundments are allowed on the 
completed fill. The Secretary finds that 
Utah’s standards for final fill 
configuration are consistent with the 
Federal standards.

(4) Utah amended UMC 817.72(b) and 
SMC 816.72(b) on August 20,1980, by 
adopting verbatim the requirements of 
30 CFR 816/817.72(b) (2), (3) and (4) for 
valley fill underdrain construction. The 
Secretary finds that thesé modifications 
make the Utah provisions consistent 
with the Federal standards. Section 
515(b)(22) of SMCRA and Section 40-10- 
17(2)(Z)UCA of the Utah CMRA 
prescribe the placement of “all excess 
spoil material resulting from coal 
surface mining and reclamation 
activities in such a manner that 
appropriate surface and internal 
drainage systems and diversion ditches 
are used so as to prevent soil erosion 
and movement.” 30 CFR 816/8 17 .72(b) 
and UMC 817.72(b)/SMC 816.72(b)
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implement this statutory requirement. 
Utah has modified the Federal 
regulatory provision which always 
requires that a subdrain system be 
constructed for valley fills. Utah allows 
an exemption from this requirement 
when the operator can demonstrate, to 
the satisfaction of the Division, that the 
runoff, precipitation and ground water 
from springs or seeps will adequately 
drain from the fill such that the long 
term static safety factor of 1.5 will be 
maintained and the requirements for 
ensuring that the quality of the water 
drainage meets the standards of SMC 
816.42 and UMC 817.42 and that 
acceptable quality will be maintained.
By delineating these performance 
standards that must be met, the 
Secretary finds that Utah has set forth 
the conditions for identifying the 
“appropriate” or necessary subdrain 
systems for a valley fill which will meet 
the statutory mandate to prevent spoil 
erosion and movement. Further, the 
Secretary finds that Utah’s provision for 
implementing the exception could 
provide appropriate criteria to ensure 
that the mass stability is maintained, 
mass movement is prevented, and 
contamination of drainage is avoided. 
However, the State presented no 
justification based on local conditions to 
support this variance from the 
requirements of 30 CFR Chapter VII, as 
required by 30 CFR 730.13. Accordingly, 
the Secretary conditions his approval on 
Utah amending its program to assure 
that the underdrain requirement is not 
waived in any instance except with the 
consent of the Director, after a 
demonstration that the waiver qualifies 
under the requirements for experimental 
practices found in Section 711 of 
SMCRA and 30 CFR 785.13. The 
Secretary expects OSM to approve a 
reasonable number of valley fills which 
can demonstrate eligibility for the 
waiver based on the criteria found in 
UMC 817.72(b)/SMC 816.72(b), to 
determine whether this approach should 
lead to a change in the Federal rule. 
Based on these findings, and subject to 
this condition, the Secretary considers 
the Utah regulation to provide 
environmental protection equal to that 
prescribed by the Federal regulations.

(5) SMC 816.72(c)/UMC 817.72(c)—30 
CFR 816/817.72(c)—The Utah 
regulations allow the Division to 
authorize lifts greater than four feet for 
^kyfiN s. The federal regulations 
a ow lifts no greater than four feet in 

ickness or less, to achieve densities 
necessary to ensure mass stability, 
prevent mass movement, avoid 
contamination of fill drainage systems 
or the creation of voids. The Utah

regulations are inconsistent with the 
federal regulations because they 
mandate less environmental protection 
in fill construction. Approval of the Utah 
program is conditioned on the revision 
of the Utah regulation to prescribe a lift 
thickness for valley fills consistent with 
the federal regulations.

(xxi) On August 20,1980, Utah 
amended UMC 817.72 and SMC 816.72 
deleting the provisions in those sections 
which allowed “non-acid and non-toxic 
coal processing waste” to be used in 
"valley fills.” The Secretary finds that 
these amendments to the Utah 
regulations make the state’s standards 
for defining “valley fill” materials 
consistent with and as stringent as the 
standards of 30 CFR 816/817.72.

(xxii) On August 20,1980, Utah 
adopted an amendment to UMC 
817.97(d)(10) and SMC 816.97(d)(10) 
which makes the state’s requirements 
for the protection of fish, wildlife and 
related environmental values identical 
to the requirements of 30 CFR 817/ 
816.97(d)(10). The Secretary finds the 
Utah provisions consistent with the 
federal provisions.

(xxiii) The Secretary finds that Utah’s 
adoption on August 20,1980, of an 
amendment to SMC 816.102(a)(2), 
making the state’s provision identical to 
the requirement of 30 CFR 816.102(a)(2) 
for backfilling and grading performance 
standards, makes the Utah regulation 
consistent with the federal regulation.

(xxiv) Sections 30 CFR 816.103(a)(1) 
and 817.103(a)(1) require that all 
exposed coal seams remaining after 
mining and all acid-forming materials, 
toxic-forming materials, combustible 
materials or any other materials 
identified by the regulatory authority as 
exposed, used or produced during 
mining be covered with a minimum of 4 
feet of the best available non-toxic and 
non-combustible material. The District 
Court for the District of Columbia 
remanded this provision to also allow 
the treatmerff of such materials in In re: 
Permanent Surface Mining Regulation 
Litigation Action No. 79-1144 (D.D.C., 
February 26,1980, p. 17). Utah adopted 
an amendment on August 20,1980, 
amending SMC 816.103(a)(1) and UMC 
817.103(a)(1) to require that all debris, 
acid-forming materials, toxic materials, 
or materials constituting a fire hazard be 
treated or covered with a minimum of 
four feet of the best non-toxic and non
combustible material.

Based on the Secretary’s decision, 
published in the October 24,1980, 
Federal Register Notice (45 FR 47481- 
47510), Utah suspended, in accordance 
with the court order described above, 
SMC 816.103(a)(1) and UMC 
817.103(a)(1) on December 18,1980. The

Secretary finds Utah’s suspension 
consistent with the court order and will 
provide the state opportunity to revise 
its regulations once final federal 
regulations are promulgated for these 
sections.

(xxv) The Secretary finds that Utah’s 
deletion on August 20,1980, of the term 
“or reduce” in SMC 816.104(b)(1), makes 
the state’s provision identical to the 
requirements of 30 CFR 816.104(b)(1), to 
“cover all acid-forming and toxic
forming materials.” As such, the Utah 
standards for backfilling and grading are 
consistent with and as stringent as the 
federal standards. See Federal Register 
(45 FR 70488), October 24,1980, Finding
(c)(xxv).

(xxvi) On August 20,1980, Utah 
adopted at SMC 816.105(b)(5) a 
provision identical to 30 CFR 816.105(b) 
for backfilling and grading thick 
overburden. The Secretary finds that the 
state’s provision is consistent with and 
as stringent as the federal provision.

(xxvii) On August 20,1980, Utah 
adopted at SMC 816.111(b)(1) a 
provision identical to 30 CFR 
816.111(b)(1) regarding general 
revegetation standards. The Utah 
regulation is consistent with the federal 
regulation, Section 515(b)(19) of SMCRA 
and Section 40-10-17(2) (s) UCA of the 
Utah CMRA.

(xxviii) On August 20,1980, Utah 
adopted an amendment to UMC 
817.116(b)(1) and SMC 817.116(b)(1) 
making the state’s standards for 
revegetation success identical to the 
federal standards in 30 CFR 817/ 
816.116(b)(1). The Secretary finds the 
state regulation consistent with the 
comparable federal provision.

(xxix) On August 20,1980, Utah 
amended UMC 817.124(b), (b) (1) and (3). 
Utah deleted the provision in (bj that 
allowed an operator to comply with the 
requirements of the section for'surface 
land and structure protection “at his 
option”. Utah added a provision to (b)(1) 
however, that requires the operator to 
restore, rehabilitate, or remove and 
replace materially damaged structures, 
features or values only “to the extent 
technologically and economically 
feasible.” This limitation on the liability 
of the operator is inconsistent with the 
purpose of 30 CFR 817.124 which was to 
provide surface owner protection from 
the potential adverse effects of 
subsidence. By allowing an operator to 
“restore * * *” only to the extent 
“technologically and economically 
feasible”, Utah fails to ensure the 
protection of the surface and 
compensation for the surface owner to 
the extent guaranteed by the federal 
regulations. For example, 30 CFR 
817.124(b)(2) requires that a damaged
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structure or feature be purchased for its 
pre-subsidence fair market value. 
Subsection 3 of that same section 
requires that the owner be compensated 
in the full amount of the decrease in 
value resulting from subsidence. Hence, 
under the federal regulations the surface 
owner is guaranteed that the value of 
his or her property interest will not 
diminish as a result of underground 
mining activities.

The federal regulations at 30 CFR 
817.124(b)(3) require by contrast the 
purchase of a “noncancellable premium 
prepaid insurance policy”. The Utah 
provisions at UMG 817.124(b)(3) allows 
the purchase of a “noncancellable 
renewable premium prepaid policy”.
The Secretary does not understand 
Utah’s intent in providing for a policy 
that is both “noncancellable and 
renewable”. If the policy is truly 
renewable then there is the possibility 
that it could expire thereby depriving 
the surface owner of the protection 
guaranteed by the federal rules. The 
Utah provision for renewable policies is 
less stringent than the federal provision 
to the extent that it allows a policy to be 
cancelled or expire. As a condition of 
the Secretary’s approval of the Utah 
program is the revision of UMC 817.124 
to guarantee surface owner protection 
equal to that prescribed by 30 CFR 
817.124.

(xxx) On August 20,1980, Utah 
amended UMC 817.126 (a) and (c), 
deleting the provision that limited the 
prohibition against conducting 
underground operations in certain areas 
to those operations “which will cause 
subsidence.” The Secretary finds that 
this amendment makes UMC 817.126 (a) 
and (c) consistent with and as stringent 
as the requirements of 30 CFR 817.126
(a) and (c) for the establishment of 
buffer zones to protect areas from 
potential subsidence damage.

(xxxi) On November 18,1980, Utah 
adopted UMC 817.101(c). In its 
December 23,1980, resubmission, Utah 
explained that this provision is intended 
to parallel the requirements of 30 CFR 
826.12(a) for preventing the placement of 
spoil, waste materials, debris and 
abandoned equipment on the downslope 
on steep slopes. UMC 817.101(c)(1) does 
not prescribe that spoil will not be 
placed on the downslope and further 
allows the placement of waste material, 
including waste mineral matter on the 
downslope if it is demonstrated to be 
"non-acid and non-toxic forming and to 
be compatible with the stability of the 
slope.” The Secretary finds that this 
provision is inconsistent with and less 
stringent than the 30 CFR 826.12(a) 
because it would allow the dumping of

materials on the downslope specifically 
prohibited, except under certain 
conditions, by the federal regulations. A 
condition of die Secretary’s approval of 
the Utah program is the revision of the 
Utah regulation to ensure that materials 
are placed on the downslope in steep 
slope areas in a manner that provides 
protection of the environment equal to 
that provided by 30 CFR 826.12(a).

(xxxii) The federal regulation at 30 
CFR 828.11(b)(3) requires that in situ 
processing activities be planned and 
conducted to minimize disturbance to 
the hydrologic balance by avoiding 
annular injections between the wall of 
the drill hole and the casings. On August
20,1980, Utah adopted verbatim, at 
UMC/SMC 828.11(b)(3) the federal 
regulation. Accordingly, the Secretary 
finds that it is consistent with the 
federal regulations.

(xxxiii) On Aiigust 20,1980, Utah 
amended SMC 816.97(d)(2), to include 
the construction of “overpasses and 
construct the necessary passages.” The 
Secretary finds that this regulation is 
consistent with the federal amendment 
on June 5,1980, (45 FR 37818) to 30 CFR 
816.97(d)(2) which added the same 
requirement.

(xxxiv) On November 19,1980, Utah 
amended its definition of "aquifer” in 
UMC/SMC 700.5, to be identical to the 
definition of that term at 30 CFR 701.5. 
By this action, the state is deleting its 
reference to the “quality” of the water 
as a criterion in defining a water supply 
as an aquifer. The Secretary finds the 
state’s definition of aquifer to be 
consistent with the definition at 30 CFR
701.5.

(d) In accordance with 30 CFR 
732.15(b)(2), the Secretary finds that the 
Utah Division of Oil, Gas and Mining 
has the authority under Utah law and 
regulations, and the Utah program 
includes provisions to implement 
administer and enforce a permit system 
and prohibit surface coal mining and 
reclamation operations without a permit 
issued by the regulatory authority 
consistent with those sections of 30 CFR 
Chapter VII, Subckapter G that are not 
affected by the district court decision. 
Approval is based on the following 
findings or conditions of approval by the 
Secretary or representations made by 
Utah concerning the Utah law and 
regulations:

(i) On August 2,1908, Utah amended 
SMC 779.19(a), to require that the permit 
application vegetation map include 
plant communities within any proposed 
reference area. The Secretary finds that 
Utah’s amended rule is identical to and 
consistent with 30 CFR 779.19(a).

(ii) On August 20,1980, Utah amended 
UMC 784.20(b) (3) (v) to eliminate the

provision that had allowed the state to 
require subsidence monitoring in “only 
those areas that may be affected by 
subsidence if it occurred.” The state 
further modified the section to provide 
that monitoring, if any, would not be 
imposed as a control measure in “those 
instances where the mining technology 
requires planned subsidence in a 
predictable and controlled manner: 
provided, that nothing in this subsection 
shall be construed to prohibit the 
standard methods of minimg.” The 
state’s added provision is inconsistent 
with 30 CFR 784.20(b)(3)(v) insofar as it 
limits the state’s discretion to require 
monitoring when the site conditions 
warrant monitoring. If the operator has 
represented that subsistence will be 
controlled and predictable, the 
regulatory authority must be in a 
position to verify this through 
monitoring. Approval of the Utah 
program is conditioned upon the state 
revising its regulation to be consistent 
with and as stringent as the federal 
provision for subsidence monitoring.

(iii) The Secretary finds that Utah’s 
amendment to UMC/SMC 785.19(c)(1), 
adopted on August 20,1980, which 
changes the phrase "lack of an alluvial 
valley floor” to “presence of an alluvial 
valley floor” makes the Utah provisions 
consistent with the federal rquirements 
for an alluvial valley floor 
determinations as set out at 30 CFR 
785.19(c)(1).

(iv) On December 18,1980, Utah 
adopted an amendment to UMC/SMC 
785.19(c) deleting the provision which 
had allowed a waiver of the 
requirements of subsections (d) and (e) 
of that section (UMC/SMC 785.19) 
where the Division determined that the 
proposed surface operation would not 
adversely affect an alluvial valley floor. 
The state also adopted an amendment to 
subsection (d), to prescribe that the 
requirement that surveys and baseline 
data be “adapted to site-specific 
conditions and the degree of proposed 
disturbance.” The Secretary finds that 
this phrase further clarifies the state’s 
intent to parallel federal procedures in 
the determination and protection of 
alluvial valley floors as delineated in 30 
CFR 785.13 (c)(1) and (d)(1). The 
Secretary finds that the adoption of 
these changes render Utah’s regulations 
consistent with 30 CFR 785.19 (c) and
(d).

(v) On December 18,1980, Utah 
adopted an amendment to U M C /S M C  
786.19(h), to require that all reclamation 
fees required by Subchapter R of CFR 
Chapter VII, be paid before a permit is 
issued. The Secretary finds that the 
adoption of this change makes Utah s
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provisions consistent with the 
provisions of 30 CFR 786.19(h) that 
require payment of all reclamation fees 
before a permit application can be 
approved.

(vi) On August 20,1980, Utah 
amended UMC/SMC 788.12 (a)(l)(i) by 
adding surface or subsurface before the 
words “area disturbed * * This 
amendment makes clear that an 
increase in an area disturbed 
encompasses the area both above and 
below ground. The state has also 
deleted section (iv) which allowed the 
Division to decide on a site-by-site 
basis, “reasonable” permit revisions.
The Secretary finds that these changes 
make Utah’s provisions consistent with 
the requirements of 30 CFR 788.12(a) for 
determining what changes constitute 
significant departures from the approved 
method of mining under the original 
permit and, therefore, require a permit 
revision.

(vii) Utah’s amendment to UMC/SMC 
788.18(b)(2), adopted on August 20,1980, 
replaces the phrase “the time required 
by the regulations of the particular 
regulatory program” with “30 days from 
the date of publication as required in
(b)(1) above.” The Secretary finds that 
this change meets the federal 
requirements under 30 CFR 788.18(b)(2) 
for prescribing the time in which written 
comments may be submitted concerning 
requests for permit transfers, assignment 
or sale of permit rights.

(e) In accordance with 30 CFR
732.15(b)(3), the Secretary finds that 
Section 40-10-8 and 40-10-17 UCA of 
the Utah CRMA and the Utah 
regulations under UMC/SMC 776 and 
UMC/SMC 815, provide Utah with the 
authority to regulate coal exploration 
consistent with Sections 512 and 515 of 
SMCRA and to 30 CFR Parts 776 and 815 
and to prohibit exploration that does not 
comply with 30 CFR Parts 776 and 815.

(f) In accordance with 30 CFR 
732.15(b)(4), the Secretary finds that the 
Utah Division of Oil, Gas and Mining 
has the authority under Section 40-10-5 
UCA of the Utah CMRA and the Utah 
regulations, UMC/SMC 707, and the 
Utah program includes provisions to 
require that persons extracting coal 
incidental to government-financed 
construction maintain information on
site consistent with Section 528 of 
SMCRA and with 30 CFR Part 707.

(g) In accordance with 30 CFR 
732.15(b)(5), the Secretary finds that the 
U.ah Division of Oil, Gas and Mining 
nas the authority under Section 40-10-19 
UCA of the Utah CRMA and the Utah 
Program includes in UMC/SMC 840 of 
he regulations, provisions for entry, 
inspection and monitoring of all coal 
exploration and surface coal mining and

reclamation operations on non-Indian 
and non-federal lands within Utah 
consistent with the requirements of 
Section 517 of SMCRA and Subchapter L 
of 30 CFR Chapter VII.

(h) The Utah Division of Oil, Gas and 
Conservation has the authority under 
Utah laws and the Utah program 
includes provisions for the 
implementation, administration and 
enforcement of a system of performance 
bonds and liability insurance, or other 
equivalent guarantees, consistent with 
30 CFR Chapter VII, Subchapter J. The 
performance bond and liability 
insurance provisions of Sections 507(f), 
509, 510 and 519 of SMCRA and 30 CFR 
Chapter VD, Subchapter J are 
incorporated in Sections 40-10-10(6) 
UCA, 40-10-15 UCA and 40-10-16 UCA 
of the Utah CMRA and in Parts 800-808 
of the Utah regulations. Portions of the 
federal bonding regulations were 
proposed for amendment on January 24, 
1980 (45 FR 6028-6042) and final 
regulations were published on August 6, 
1980, (45 FR 52306-52324). Utah has 
incorporated those changes into its 
regulations and submitted those changes 
as part of its resubmission. The 
Secretary’s finding on those changes in 
the Utah regulations is in finding 
4(h)(iii). Approval is based on the 
following findings, or conditions of 
approval by the Secretary or 
representation made by Utah concerning 
the Utah law and regulations:

(i) the Secretary finds that Utah’s 
verbatim adoption in UMC/SMC 800.5 
of the definition of “current assets” 
contained in 30 CFR 800.5 makes the 
Utah regulation consistent with the 
federal regulation.

(ii) Utah has amended UMC/SMC 
805.13(b), deleting the provision which 
allowed an exemption from the 
revegetation liability period standards. 
The Secretary finds that with this 
amendment UMC/SMC 805.13(b) are 
identical to 30 CFR 805.13(b) and that 
the Utah standards are consistent with 
and as stringent as the federal 
standards.

fill) Portions of the following federal 
bonding regulations were proposed for 
amendment on January 24,1980 (45 FR 
6028-6042); 30 CFR 800.5, 800.11(b)(1), 
800.13, Part 801, 805.13, 805.14, 806.11,
806.12, 806.13, 806,14, 806.17, 807.12,
808.11, 808.12, and 808.13(a). Final 
federal regulations on these bonding 
sections were published on August 6, 
1980, (45 FR 62306-62324). Utah has 
adopted these final provisions, 
verbatim, in its bonding regulations set 
forth in UMC/SMC Parts 800-808. In 
addition, Utah has deleted its definition 
of “accumulating fund bond” contained 
in UMC/SMC 800.5. The Secretary finds

Utah bonding provisions consistent with 
the federal bonding regulations 
promulgated on August 6,1980.

(iv) Utah amended UMC/SMC 806.12
(e)(2) and (e)(3) to delete the references 
in those sections to the “state law” for 
the establishment of bonding standards, 
because in Utah, no state law exists that 
is applicable to those provisions. Utah 
incorporated the analogous federal 
provisions of 30 CFR 806.12(e) (2) and (3) 
in UMC/SMC 806.12(e) (2) and (3). The 
Secretary accordingly finds that Utah’s 
regulations for the establishment of a 
maximum single obligation for a 
company beyond which a surety is 
restrained from bonding, is consistent 
with the 30 CFR 806.12(e) (2) and (3).

Utah also amended UMC/SMC 
806.12(g) by deleting subsection (g)(6). 
That subsection provided that the 
Division could require in the indemnity 
agreement that the amount of the letter 
of credit be confessed to judgment upon 
forfeiture, such a procedure was 
authorized by state law. Utah does not 
have an applicable law so the 
subsection is not applicable. The 
Secretary finds these changes of the 
state’s regulations to be consistent with 
the bonding provisions of the federal 
regulations.

(v) On August 20,1980, Utah amended 
SMC/UMC 807.11(h) to provide an 
objector the right to request that a bond 
release hearing be held, at the option of 
the objector, in the town or city nearest 
the permit area or in Salt Lake City, 
Utah. The Secretary finds that Utah’s 
provisions for conducting the bond 
release hearing are consistent with the 
requirements of 30 CFR 807.11(h).

(i) In accordance with 30 CFR 
732.15(b)(7), the Secretary finds that the 
Utah Division of Oil, Gas and Mining 
has the authority under Sections 40-10- 
21 and 22 UCA of the Utah CMRA and 
UMC/SMC 845 of the Utah Regulations 
to provide for civil and criminal 
sanctions for violations of Utah law, 
regulations and conditions of permits 
and exploration approvals, including 
civil and criminal penalties, in 
accordance with Section 518 of SMCRA 
(30 U.S.C. 1268) and consistent with 30 
CFR Part 845. Approval is based on the 
following findings by the Secretary or 
representations made by Utah 
concerning the Utah laws and 
regulations:

(i) Utah’s amendment to UMC/SMC 
845.20(c), which was adopted on 
November 19,1980, added the phrase 
“or at the prevailing Department of the 
Treasury rate, whichever is greater."
The Secretary finds that this change 
makes the State’s regulation consistent 
with 30 CFR 845.20(c).
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(ii) The Secretary finds that Utah’s 
regulations, UMC/SMC 845.17(c), 
provides for a formal hearing on the fact 
of the violation or amount of penalty as 
required by 30 CFR 845.19(b) and the 
Utah provision is therefore consistent 
with its federal counterpart.

(iii) The Secretary finds that Utah’s 
provisions for administrative 
adjudication of proposed civil penalties 
under Section 40-10-20 UCA and UMC/ 
SMC 845 are consistent with the federal 
requirements. Under OSM’s assessment 
conference procedure, 30 CFR 845.18, no 
more than 150 days will elapse between 
the initial proposal of a penalty and the 
conclusion of the first level of 
administrative review. At that time an 
operator wishing further review must 
request a formal adjudicatory hearing 
and place the full amount of the 
proposed penalty in escrow. Utah omits 
an assessment conference in favor of an 
administrative hearing as the first level 
of review. The Secretary believes that 
since Utah’s hearing is sequentially 
similar to OSM’s assessment 
conference, that the escrow requirement 
can be deferred to the second level of 
review as it is under federal procedure. 
Utah’s second level of review is judicial 
review. The Utah statute provides that 
upon the filing of a petition for a 
hearing—“the hearing shall be held 
without undue delay” Section 46-&-8~(l) 
UCA. Utah has amended regulation, 
UMC/SMC 845.17(c), to further provide 
that upon a request for a formal hearing 
“(the order) will be set for hearing 
before the Board within 30 days of date 
of receipt of such request.” Further, in a 
Utah Attorney General opinion 
submitted on December 23, as part of 
the Utah resubmission, the state 
presented that the hearing will be set 
and take place within 30 days of the 
request for the hearing. The Board is 
required to enter its order within sixty 
days after the hearing. The Secretary 
bases his approval of Utah’s provisions ' 
for adjudication of civil penalties upon 
the understanding that the Board of Oil, 
Gas, & Mining will proceed in an 
expedient manner to hold a hearing and 
that the entire procedure before which 
payment of the proposed assessment 
into escrow is required, will not exceed 
150 days.

(j) In accordance with 30 CFR 
732.15(b)(8), the Secretary finds that the 
Utah Division of Oil, Gas and Mining 
has the authority under Section 40-16-22 
UCA of the Utah CMRA and Sections 
840 through 845 of the Utah regulations 
contain provisions to issue, modify, 
terminate and enforce notices of 
violation, cessation orders and show 
cause orders in accordance with Section

521 of SMCRA (30 U.S.C. 1271) and with 
30 CFR Chapter VII, Subchapter L.

(k) In accordance with 30 CFR 
732.15(b)(9), the Secretary finds that the 
Utah Division of Oil, Gas and Mining 
has authority under Section 40-10-24 
UCA of the Utah CMRA and Sections 
UMC/SMC 760, 761, 762 and 764 of the 
Utah regulations, and the Utah program 
contains provisions for the designation 
of areas as unsuitable for surface coal 
mining consistent with 30 CFR Chapter 
VII, Subchapter F. Approval is based on 
the following findings by the Secretary 
or representations made by Utah 
concerning the Utah laws and 
regulations:

(i) On August 20,1980, Utah amended 
UMC 761.11(a)(3) and SMC 761.11(c) to. 
restrict mining on any lands that will 
“adversely affect” any public park or 
any place included on the National 
Register of Historic Places. The 
Secretary finds that this change makes 
the state’s regulations consistent with 
the requirements of 30 CFR 761.11(c) and 
Section 522(e) of SMCRA for the 
protection of such lands.

(ii) Section 522(e)(5) of SMCRA and 
the regulations at 30 CFR 761.11(e) 
provide that no "surface coal mining 
operations” may be conducted within 
300 feet measured horizontally from any 
occupied dwelling unless a written 
waiver is obtained from the owner of 
the dwelling. “Surface coal mining 
operations” includes surface mining and 
the surface effects of underground 
mining. Section 40—10—24(4)(id) UCA, of 
the Utah CMRA mirrors die mandate of 
SMCRA. On December 18,1980, Utah 
amended UMC 761.11(b)(1), to require 
that the restriction apply to 
“underground mining and reclamation 
activities”. With this change, protection 
of surface lands equal to that prescribed 
by 30 CFR 761.11(b)(1) is guaranteed by 
the Utah underground regulations. The 
Secretary finds Utah’s provision 
consistent with and as stringent as the 
federal regulation.

(iii) Utah has amended the definition 
of “area” in UMC/SMC 762.5 to mean “a 
geographic unit defined by a legal 
subdivision (i.e., township, range, and 
section number).” The term “area” is not 
defined in the federal regulations. In its 
July 24,1980, submission, Utah stated 
that it was defining the term “area” to 
clarify the location which the petition 
seeks to designate or un-designate as 
suitable for mining. Utah is a public 
lands state. As such the land has been 
surveyed and defined by township, 
range and section numbers. The state 
noted that this information is readily 
available from a U.S. Geological Survey 
topographic map or the county records 
office. Based on his understanding that

the definition of the term “area” is only 
for clarifying purposes, and will not 
inhibit the designation process, the 
Secretary finds Utah’s definition 
acceptable.

(iv) Utah has amended UMC/SMC
764.13 such that only the information 
required by 30 CFR 764.13 is required in 
a petition under the Utah program. 
However, the state also requests 
additional information, with the proviso 
that the petitioner may provide the 
information if it is available, but failure 
to provide the information will not 
jeopardize the review of the petition or 
constitute a reason for rejection of the 
petition. (See 45 FR 76193, Findings 
4(k)(iv)) Utah states that it does not 
intend these discretionary items to be a 
burden to the petitioner and will clearly 
set forth in its Petition Assistance 
Package, as it has in the regulations, that 
the lack of information on those items 
will not adversely affect the review of 
the petition.

In addition, the State’s promulgated 
regulations in UMC/SMC 764.13(b)(2) 
require a legal description of the area 
covered by the petition rather than the 
Federal requirement of the location and 
size. On November 18,1980, the state 
amended this section to indicate that 
"legal description” means “township, 
range and section number.” The 
Secretary finds that these changes make 
the Utah regulations consistent with the 
federal regulations. Further, Utah’s 
regulations do not impose a burden on 
the petitioner because the state has 
made it clear that the additional 
information will not adversely affect the 
review of the petition.

(v) The Secretary finds that Utah’s 
amendment to UMC/SMC 764.15(b)(2), 
deleting its reference to a state register 
for a petition completeness notice is 
consistent with 30 CFR 7 6 4 .1 5 (b)(2 ). 
There is no state register in Utah.

(vi) Utah has amended UMC/SMC 
764.17(a) to require the Board to hold a 
public hearing on a petition in Salt Lake 
City, Utah, or, at the written request of 
any interested person, to appoint a 
hearing examiner for the purpose of 
taking evidence at a public hearing in 
the locality of the area covered by a 
petition and to recommend findings of 
fact and conclusions of law for ultimate 
disposition by the Board. The hearing 
will be legislative and fact finding in 
nature, without cross-examination of 
witnesses.. The Secretary finds that 
Utah’s provisions for conducting a 
petition hearing are consistent with the 
requirement of 30 CFR 764.17(a) for 
providing for a hearing in the locality oi 
the petition area and the procedures to 
be followed in the course of the hearing.
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(1) In accordance with 30 CFR 
732.15(b)(10), the Secretary finds that the 
Utah Division of Oil, Gas and Mining 
has the authority under the Utah Rules 
of Practice and Procedure, Utah laws 
and regulations and the Utah program to 
provide for public participation in the 
development revision and enforcement 
of Utah regulations and program, 
consistent with the public participation 
requirements of SMCRA and 30 CFR 
Chapter VII. The Secretary finds that the 
public has had a meaningful opportunity 
to participate in the development of the 
state program submitted to OSM based 
on the information in the administrative 
record and the public hearings held in 
Salt Lake City, Utah on the adoption of 
regulations pursuant to the Utah 
(CMRA) and the Utah Rules of Practice 
and Procedure (June 26-27,1979; July 26- 
27,1979; August 23,1979; January 9-10, 
1980; January 24,1980; February 14,1980; 
August 20,1980; November 19,1980 and 
December 18,1980]. Further, the State on 
December 1,1980 provided a summary 
of the proposed and adopted 
amendments to their regulations for 
public review and comment. Approval is 
based on the following findings by the 
Secretary or representations made by 
Utah concerning its laws and 
regulations:

(i) Utah’s amendment to UMC/SMC 
771.21(b)(1), adopted on November 19, 
1980, provides a three month time limit 
for the acceptance of a complete permit 
application. The Secretary finds that 
Utah’s time frame allows sufficient 
opportunity for review by the Division 
and the public, and is consistent with 
the intent of 30 CFR 771.21(b)(1). In 
addition, on December 18,1980, Utah 
adopted an amendment to UMC 
771.21(b)(1) changing "surface” to 
“underground” coal mining and 
reclamation activities. The Secretary 
finds that the adoption of this change to 
UMC 771.21(b)(1) makes the Utah 
underground regiilation consistent with 
the federal regulations.

(ii) Utah’s amendment to UMC/SMC
786.14, which was adopted on November

conference” whenever referring to 
conferences on proposed permit 
applications in sections (a)(1 ), (a)(2), (b),
(d)(2), (b)(3), (b)(4), (c), and (d). The 
?,Late. 80 deleted in section (b)(4)
Section 5 of the Administrative 

Procedures Act as amended (5 U.S.C.
544) and inserted "the Board’s Rules of 
Practice and Procedure.” Utah’s 
amended regidatio11 goo(b)(ix) adopting 
aw Board's Roles of Practice and. 
Procedures contains amendments 
necessary to meet the requirements of 43

CFR 4 and the federal Administrative 
Procedure Act, 5 U.S.C. 551 et seq. The 
Secretary finds that Utah’s changes are 
consistent with the requirements of 30 
CFR 786.14 for prescribing procedures 
for requesting and conducting informal 
hearings on proposed permit 
applications.

(in) Utah’s amendment to UMC/SMC 
700.14(b) which was adopted on August
20,1980, deletes the provision referring 
to requests for records and documents 
under the federal provision 43 CFR Part 
2 and the Freedom of Information Act. 
The Secretary finds Utah’s policy of 
providing records and documents 
directly from the Division of Oil, Gas 
and Mining consistent with 30 CFR 
700.14(b).

(iv) Utah’s amendment to Rule B - l  of 
the Board’s Rules of Practice and 
Procedure, which was adopted on 
August 20,1980, defines "interested 
person” as “any person with an interest 
which is or may be adversely affected to 
bring action before the Board.” UCA 63- 
46-8 provides that “an interested person 
may petition an agency requesting the 
promulgation, amendment or repeal of a 
rule” and UCA 40-6-3.3 further provides 
that "any person or the attorney general 
on behalf of the state may apply for a 
hearing before the board. . .” It 
therefore follows that if any person may 
petition the board for a hearing that any 
person may at that hearing also petition 
for a rule change. This interpretation 
was confirmed in a telephone 
conversation between a representative 
of OSM and the Utah Attorney General 
(See Administrative Record No. 183). 
Accordingly, the Secretary finds Utah’s 
provisions under UMC/SMC 700.12 
consistent with the intent to provide for 
public participation in the 
administration of the state program as 
found under 30 CFR 700.12.

(m) In accordance with 30 CFR 
732.15(b)(ll), the Secretary finds that the 
Utah Division of Oil, Gas and Mining 
has the authority under Utah law and 
the Utah program includes provisions to 
monitor, review, and enforce the 
prohibition against indirect or direct 
financial interests in coal mining 
operations by employees of the Utah 
Division of Oil, Gas and Mining 
consistent with 30 CFR Part 705.

These provisions are incorporated in 
UMC/SMC 705 of the Utah regulations. 
Approval is based on the following 
findings by the Secretary or 
representations made by Utah 
concerning the Utah laws and 
regulations:

(i) The Secretary finds that Utah’s 
August 20,1980, amendment to UMC/ 
SMC 705.6 (a) and (b), which changes 
the state’s reference to "30 CFR Part

705” to “Section 40-10-7 UCA of the 
Utah CMRA,” makes the state provision 
consistent with the reference in 30 CFR 
705.6(a) to Section 517(g) of SMCRA. 30 
CFR 705.6 provides that any employee 
who fails to file a financial interest 
statement is in violation of SMCRA and 
is subject to removal.

(ii) The Secretary finds that Utah’s 
adoption of the provisions of 30 CFR
705.21 (a) and (b) in UMC/SMC 705.21
(a) and (b) makes the state’s procedures 
for employee and Division Director’s 
appeals dining the review of conflict of 
interest charges consistent with the 
federal requirements.

(n) In accordance with 30 CFR 
732.15(b)(12), the Secretary finds that the 
Utah Division of Oil, Gas and Mining 
has the authority under Utah law to 
require the training, examination and 
certification of persons engaged in or 
responsible for blasting and the use of 
explosives in accordance with Section 
719 of SMCRA. Utah currently has no 
regulations on the training, examination 
and certification of persons engaged in 
blasting because 30 CFR 732.15(b)(12) 
does not require a state to implement 
regulations governing such training, 
examination and certification until six 
months after federal regulations for 
these provisions have been 
promulgated.

On December 12,1980, OSM 
published partial final rules establishing 
minimal requirements for training and 
certifying persons involved in blasting in 
surface coal mining operations (45 FR 
82034-82100). These regulations are 
codified at 30 CFR Chapter VII, 
Subchapter M, Part 850. Subchapter M is 
now final and complete with the 
exception of four subsections 
concerning qualification requirements 
and experience requirements. These 
subsections will be reproposed and 
subject to public comment prior to their 
final promulgation. Once the complete 
Subchapter M is finally promulgated, 
Utah will have an additional six months 
to prepare and submit to OSM 
regulations consistent with the federal 
regulations.

(o) In accordance with 30 CFR 
732.15(b)(13), the Secretary finds that the 
Utah Division of Oil, Gas, and Mining 
has the authority under Section 40-10-10 
UCA of the Utah CRMA and UMC/SMC 
795 of the regulations except as 
discussed in finding 4(o)(i) to provide for 
a small operator assistance program. 
Approval is based on the following 
findings or conditions of approval by the 
Secretary or representations made by 
Utah concerning the Utah laws and 
regulations:

(i) The Secretary finds that Utah’s 
deletion, in UMC/SMC 795.3, of the
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provision that limits the Small Operators 
Assistance Program (SOAP) to the 
receipt of funding “from the Office of 
Surface Mining specifically for SOAP," 
makes the state provision consistent 
with 30 CFR 795.3. A condition of the 
Secretary’s approval of the Utah 
program is the deletion of the same 
phrase from Section 40-16-10(3) UCA of 
the Utah CMRA or other equivalent 
program revision so that the state 
statute will be consistent with the 
requirements of Section 705(c) of 
SMCRA for prescribing a Small 
Operators Assistance Program.

(ii) Utah has amended the definition 
of “probable hydrologic consequences" 
in UMC 795.5 to mean the “projected 
result of proposed underground coal 
mining and reclamation
activities * * Utah also amended 
SMC 795.5 to include “reclamation” in 
the definition of “probable hydrologic 
consequences" for surface coal mining 
activities. The Secretary finds that these 
changes make the state’s definition of 
"probable hydrologic consequences" 
consistent with the federal definition in 
30 CFR 795.5.

(iii) Utah has amended UMC/SMC 
795.14(f)(2) to provide for OSM right of 
entry to inspect lands to be mined or 
adjacent lands which may be affected in 
order to collect environmental data or to 
install necessary monitoring instruments 
on such lands as prescribed by 30 CFR 
795.14(f)(2). The Secretary finds Utah’s 
regulations consistent with the federal 
regulations which ensure this right of 
entry.

(p) In accordance with 30 CFR 
732.15(b)(14), the Secretary finds that the 
Utah Division of Oil, Gas and Mining 
has the authority under Utah law and 
the Utah program contains provisions to 
provide for protection of employees of 
the Utah Division of Oil, Gas and 
Mining in accordance with the 
protection afforded federal employees 
under Section 704 of SMCRA. UMC/
SMC 865 contains the provisions for 
protection of employees of the Utah 
Division of Oil, Gas and Mining.

(q) In accordance with 30 CFR 
732.15(b)(15), the Secretary finds that the 
Utah Division of Oil, Gas and Mining 
has the authority under Section 40-10-22 
UCA of the Utah CMRA and UMC/SMC 
840, 842, 843 and 845 of the Utah 
regulations to provide for administrative 
and judicial review of state prdgram 
actions in accordance with Sections 525 
of SMCRA and 30 CFR Chapter VII, 
Subchapter L. Approval is based on the 
following findings or representations 
made by Utah concerning the Utah laws 
and regulations:

(i) Utah’s amendment to UMC/SMC
840.15, which was adopted on August 20,

1980, deletes the reference to 30 CFR 
842, 843, 845 and 43 CFR 4, and 
references UMC/SMC Part 842, 843, 845; 
the Board’s Rules of Practice and 
Procedure; and Part 900(b)(ix). The 
Secretary finds that the state’s amended 
regulations, UMC/SMC 900(b)(ix), which 
adopt the Board's Rules of Practice and 
Procedure contain amendments to Rule 
B-15 meet the federal requirements for 
discovery, intervention and award of 
attorney fees. He therefore finds that 
Utah’s provisions ate consistent with 43 
CFR Part 4.

(ii) Utah’s amendment to UMC/SMC 
845.20(a), which was adopted on 
November 19,1980, corrected a 
typographical error by adding a new 
section (a) that makes the state’s 
provision identical to 30 CFR 845.20(a). 
The Secretary finds that Utah’s 
regulations are consistent with and as 
stringent as the federal requirement 
which prescribes that if a person issued 
a proposed penalty fails to request a 
hearing, the proposed penalty is due and 
payable.

(iii) The Secretary finds that Utah’s 
amendment to UMC 700.13 which was 
adopted on November 19,1980, includes 
the term “underground coal mining and 
reclamation activities”, and 
encompasses complaints on 
underground as well as surface mining 
activities, making the State’s provisions 
consistent with 30 CFR 700.13(b).

(iv) On August 20,1980, Utah 
amended UMC/SMC 840.15 by deleting 
the reference to federal regulations 30 
CFR Parts 842, 843, 845 and 43 CFR Part 
4, and referencing state provisions Part 
842, 843, 845, the Board’s Rules of 
Practice and Procedure; and Part 
900(b)(ix). The Secretary finds that these 
changes make the state provisions for 
public participation valid and workable.

(v) Utah amended UMC/SMC 
843.13(d), on November 19,1980, to 
prescribe procedures for notice of the 
Board’s order to show cause that are „ 
consistent with 30 CFR 843.13 (c) and
(d). The Secretary finds that the State’s 
procedures are as stringent as their 
federal counterpart in that the Board 
Rules of Practice and Procedure require 
publication in a newspaper of general 
circulation, and a statement of the 
procedure for intervention (Rule B2). 
Further, the state has amended UMC/ 
SMC 843.13(d) on August 20,1980 to 
provide 30 days written notice of the 
date, time and place of the hearing to 
the permittee, Division and any 
intervenor.

(vi) Utah’s amendment to UMC/SMC 
843.13(e), which was adopted on 
November 19,1980, requires that a 
permittee immediately cease mining and 
fulfill certain other obligations after the

Board determines that a pattern of 
violations exists. The Secretary finds 
that the State’s amendment is verbatim 
to and consistent with 30 CFR 843.13(e).

(vii) The Secretary finds that Utah’s 
amendment to UMC/SMC 843.14 which 
was adopted on November 19,1980 is 
identical to 30 CFR 843.14 (a), (b), and
(c). The State’s omission of section (d), 
requiring the Division to make available 
copies of notices and orders is not 
significant since this requirement falls 
within UMC/SMC 700.14(b) (see finding 
4(l)(iii)).

(viii) The Secretary finds that Utah’s 
amendment to UMC/SMC 843.16, which 
was adopted on November 19,1980, 
requires the Board to issue a decision 
within 30 days of receipt of a petition for 
the review of a cessation order, 
consistent with 30 CFR 843.16 and 
Section 525(b) of SMCRA.

(ix) Utah’s amendment to UMC/SMC
700.5, which was adopted on August 20, 
1980, provides that the state regulatory 
authority is the “Board and Division”, as 
that term is used in the definition of 
“person having an interest which is or 
may be adversely affected or person 
with a valid interest * * The 

.Secretary finds that Utah’s provisions 
are consistent with 30 CFR 700.5.

(r) In accordance with 30 CFR 
732.15(b)(16), the Secretary finds that the 
Utah Division of Oil, Gas and Mining 
has authority under Utah law and 
regulations, and the Utah program 
contains provisions to cooperate and 
coordinate with and provide documents 
and other information to the Office of 
Surface Mining under the provisions of 
30 CFR Chapter VII.

(s) In accordance with 30 CFR 
732.15(c), the Secretary finds that the 
Utah (CMRA) and regulations adopted 
thereunder and the other laws and 
regulations of Utah do not contain 
provisions that would interfere with or 
preclude implementation of the 
provisions of SMCRA and 30 CFR 
Chapter VII.

(t) The Division of Oil, Gas and 
Mining and other agencies having a role 
in the program have sufficient legal, 
technical, and administrative personnel 
and sufficient funding to implement, 
administer and enforce the provisions of 
the program, the requirement of 30 CFR 
732.15(b), and other applicable state and 
federal laws.

The Secretary undertook an analysis 
of the proposed Utah staffing plan to 
assess Utah’s ability to properly carry 
out inspection and enforcement 
activities and permitting functions as 
required by the Act. Based on this 
analysis, the Secretary found in his 
decision in the October 24,1980, Federal 
Register Notice (45 FR 70481-70510), that
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Utah needed additional staff. Utah 
indicated on December 15,1980 in a 
discussion with OSM (Administrative 
Record No. 187), that it has requested 
funding from its legislature for three 
fulltime equivalents (FTEs) for 
inspection and enforcement and one 
FTE for permit review and 
administration. Utah expects these 
additional staff within six months of the 
Secretary’s final decision. As such, Utah 
will have adequate staff to support its 
programs on non-federal and non-Indian 
programs within the initial eight month 
permit review requirement mandated by 
Section 508 of SMCRA.

In addition, Utah submitted to OSM 
for review, a proposed cooperative 
agreement, which, if entered into by the 
Secretary, would require necessary 
inspection and enforcement and 
permitting staff to carry out the program 
activities on mines which invoke federal 
lands. The adequacy of the Utah staffing 
and funding plan to undertake activities 
on federal lands will be examined 
during the review of the proposed 
cooperative agreement.
Secretary’s Decision Background on 
Conditional Approval

The Secretary is fully committed to 
two key aims which underlie SMCRA. 
The Act calls for comprehensive 
regulation of the effects of surface coal 
mining on the environment and public 
health and safety and for the Secretary 
to assist the states in becoming the 
primary regulators under the Act. To 
enable the states to achieve that 
primacy, the Secretary has undertaken 
many activities of which several are 
particularly noteworthy.

The Secretary has worked closely 
with the Division of Oil, Gas and 
Mining, and the Utah Oil, Gas and 
Mining Board. OSM has frequently met 
with state regulatory authority 
personnel to discuss informally how the 
Act should be administered, with 
particular reference to unique 
circumstances in individual states.
Often these meetings have been a way 
for OSM to explain portions of the 
federal requirements and how the state 
might meet them. Alternative state 
regulatory options, the “state window” 
concept, for example, were discussed at 
several meetings with the Division and 
Board.

The Secretary has dispensed over $6.9 
million in program development grants 
and over $37.6 million in initial program 
grants to help the states to develop their 
programs, to administer their initial 
programs, to train their personnel in the 
new requirements, and to purchase new 
equipment. In several instances OSM 
detailed its personnel to states to assist

in the preparation of their permanent 
program submissions. OSM has also met 
with individual states to determine how 
best to meet the Act’s environmental 
protection goals.

Equally important, the Secretary 
structured the state program approval 
process to assist the states in achieving 
primacy. He voluntarily provided his 
preliminary views on die adequacy of 
each state program to identify needed 
changes and to allow them to be made 
without penalty to the state. The 
Secretary adopted a special policy to 
insure that communication between him 
and the states remained open and 
uninhibited at all times. This policy was 
critical to avoiding a period of enforced 
silence with a state after the close of the 
public comment period on its program 
and has been a vital part of the program 
review process (see 77 FR 54444, 
September 19,1979).

The Secretary has also developed in 
his regulations the critical ability to 
approve conditionally a state program. 
Under the Secretary’s regulations, 
conditional approval gives full primacy 
to a state even though there are minor 
deficiencies in a program. This power is 
not expressly authorized by the Act; it 
was adopted through the Secretary’s 
rulemaking authority under sections 
201(c), 503(b), and 503(a)(7) of SMCRA, 
30 U.S.C. 1253(b), and 1253(a)(7).

The Act expressly gives the Secretary 
only two options—to approve or 
disapprove a state program. Read 
literally, the Secretary would have no 
flexibility; he would have to approve 
those programs that are letter-perfect 
and disapprove all others. To avoid that 
result and in recognition of the difficulty 
of developing an acceptable program, 
the Secretary adopted the regulation 
providing the authority to approve 
conditionally a program.

Conditional approval has a vital effect 
for programs approved in the Secretary’s 
initial decision: it results in the 
implementation of the permanent 
program in a state months earlier than 
might otherwise be anticipated. While 
this may not be significant in states that 
already have comprehensive surface 
mining regulatory programs, in many 
states that earlier implementation will 
initiate a much higher degree of 
environmental protection. It also 
implements the rights SMCRA provides 
to citizens to participate in the 
regulation of surface coal mining 
through soliciting their views at hearings 
and meetings and enabling them to file 
requests to designate lands as 
unsuitable for mining if they are fragile, 
historic, critical to agriculture, or simply 
cannot be reclaimed to their prior 
productive capability.

The Secretary considers three factors 
in deciding whether a program qualifies 
for conditional approval. First is the 
state’s willingness to make good faith 
efforts to effect the necessary changes. 
Without the state’s commitment, the 
option of conditional approval may not 
be used.

Second, no part of the program can be 
incomplete. As the preamble to the 
regulations says, the program, even with 
deficiencies, must “provide for 
implementation and administration for 
all processes, procedures, and systems 
required by the Act and these 
regulations” (44 FR 14961). That is, a 
state must be able to operate the basic 
components of the permanent program: 
The designation process; the permit and 
coal exploration systems; the bond and 
insurance requirements; the 
performance standards; and the 
inspection and enforcement systems. In 
addition there must be a functional 
regulatory authority to implement the 
other parts of the program. If some 
fundamental component is missing, 
conditional approval may not be used.

Third, the deficiencies must be minor. 
For each deficiency or group of 
deficiencies, the Secretary considers the 
significance of the deficiency in light of 
the particular state in question.
Examples of deficiencies that would be 
minor in virtually all circumstances are 
correction of clerical errors and 
resolution of ambiguities through 
attorney general’s opinions, revised 
regulations, policy statements, changes 
in the narrative or the side-by-side.

Other deficiencies require individual 
consideration. An example of a 
deficiency that would most likely be 
major would be a failure to allow 
meaningful public participation in the 
permitting process. Although this would 
not render the permit system incomplete 
because permits could still be issued, 
the lack of any public participation 
could be such a departure from a 
fundamental purpose of the Act that the 
deficiency would most likely be major.

The use of a conditional approval is 
not and cannot be a substitute for the 
adoption of an adequate program. 
Section 732.13(i) of Title 30 of the 
regulations gives the Secretary little 
discretion in terminating programs 
where the state, in the Secretary’s view, 
fails to fulfill the conditions. The 
purpose of the conditional authority 
power is to assist, not excuse, states 
from achieving compliance with 
SMCRA.
Conditional Approval

As indicated under ’'Secretary’s 
Findings,” there are minor deficiencies 
in the Utah program which the Secretary
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requires be corrected. In all other 
respects, the Utah program meets the 
criteria for approval, Tlie deficiencies 
identified in prior findings are 
summarized below.

1. A regulation which prescribes 
standards which a reduced highwall 
must achieve, in accord with Finding 
4(b). Based on knowledge of current 
mining activities in Utah and the little, if 
any, potential for major environmental 
problems to occur before adoption of 
such standards, since (1) few, if any 
mines are scheduled for closure and 
final reclamation, and (2) new 
operations are required to retain 
materials necessary to grade to 
approximate original contour, the effect 
of the delayed promulgation of such 
standards is minimal.

2. A regulation which applies the 
exemption from the use of sediment 
ponds only to drainages from areas 
affected by surface operations and 
facilities where the disturbed surface 
drainage area within the total disturbed 
surface area is small and there is no 
mixture of surface drainage with a 
discharge from underground mine 
workings, in accord with Finding
4(c) (viii). All underground mines in Utah 
use sediment ponds as a sedimentation 
control measure (Administrative Record 
No. 168). Further, in not providing the 
small area exemption, the probability of 
a mine justifying not using 
sedimentation ponds to meet the 
effluent standard limitation is minimal. 
Finally, the Secretary’s approval is 
conditioned upon Utah adopting 
revisions to its regulations before the 
eight month permit application and 
review deadline, prescribed by Section 
506(a) of SMCRA and Section 40-10-9 
UCA of the Utah CMRA and 30 CFR
771.13 and UMC/SMC 771.13.

3. A regulation which requires that 
upon an approved transfer of a well, the 
transferor is secondarily liable for the 
transferee’s obligations until release of 
the bond or other equivalent guarantee 
for the area in which the well is located 
in accord with Finding 4(c)(xv). While 
there is no case law in Utah on 
secondary liability in the event of 
transfer of water wells, the state does 
not follow normal rules of liability. For 
example, in the area of negligence, the 
Utah Supreme Court stated that:

“ * * * [W ]e hav e in dicated our agreem ent 
w ith the w ell established rule th at w here one  
is injured by the concu rrent negligence of tw o  
w rongdoers he ca n  reco ver from  either or 
both; and this includes circu m stan ces w here  
one has previously created  a  dangerous  
condition, w hich com bines w ith a  la ter a c t  of 
negligence, if the form er is in fa ct a  
concurring proxim ate ca u se ."  (Footnote  
om itted.)

Anderson v . Parson Red-E-Mix Paving Co., 
24 U tah  2d  128, 467 P. 2d  4 5 ,4 6  (1970)

Accordingly, it follows that if an 
operator negligently created an 
attractive nuisance with latent defects 
by drilling a water well, both the 
operator and his transferee may well be 
held liable under Utah tort law. As such, 
the effect of Utah not having a specific 
regulatory provision prescribing 
secondary liability in the event of water 
well transfer is minimal. The state has 
agreed to correct the regulation by July
1.1981 as part of the Secretary’s 
conditional approval of the Utah 
program. Further the likelihood that the 
State will approve such a transfer prior 
to the adoption of its proposed 
regulatory provision for this requirement 
is minimal.

4. A regulation which prohibits lifts 
for valley fills greater than four feet, in 
accordance with Finding 4(c)(xx}(5) and 
which requires federal approval for the 
waiver of the underdrain requirement in 
accordance with Finding 4(c)(xx)(4). 
Eighty percent of the permitted mining 
operations in Utah are considered to be 
on federal lands. The Secretary will 
have to approve any mine plan for such 
operations. Further, there are currently 
no pending new or revised permit 
applications on non-federal land that 
involve valley fills. The state has agreed 
to correct the regulation by July 1,1980 
as part of the Secretary’s conditional 
approval of the Utah program.

5. A regulation which provides surface 
owner protection from the potential 
adverse effects of subsidence, in 
accordance with Finding 4(c)(xxix). 
Given that the Utah regulation is 
deficient on only one of three 
alternatives available to the operator, 
and the subsidence control measures 
must be approved as part of the 
permanent program permit, it is highly 
unlikely that the alternative would 
result in any adverse affect on surface 
owners or resources, before the 
regulation is revised. The state had 
agreed to correct the regulation by July
1.1981 as part of the Secretary's 
conditional approval of the Utah 
program.

6. A regulation which prohibits the 
placement of certain materials on the 
downslope of steep slopes, in 
accordance with Finding 4(c)(xxxi). 
Because of the limited waste material 
from underground mines and the need 
for such materials to construct roads 
and portal embankments in steep slope 
areas, the probability of any material 
being deposited on the downslope, out 
of compliance, is negligible. This is 
reinforced by the fact that 
approximately 80% of the mines in Utah

are on federal lands and must comply 
with the prohibition on downslope 
placement of materials under the interim 
cooperative agreement. The state has 
agreed to correct the regulation by July
1,1981 as part of the Secretary’s 
conditional approval of the Utah 
program.

7. A regulation that requires 
monitoring, as a possible subsidence 
control measure, in accord with Finding 
4(d)(ii). Because monitoring is only one 
of several measures that may be taken 
to reduce the likelihood of future 
subsidence, from nearby mining, it is 
unlikely that this option will boused 
rather than the others available, in a 
subsidence control plan approved by the 
state. The state has agreed to correct the 
regulation by July 1,1981 as part of the 
Secretary’s conditional approval of the 
Utah program. As this date precedes the 
eight month permit application 
submission and review deadline 
prescribed by the Act and the 
regulations, it is highly unlikely a permit 
will be approved before a revised 
regulation is adopted.

8. A statutory amendment that 
provides for a Small Operator 
Assistance Program, in accord with 
Finding l(a)(i). Utah has had no 
operators apply for assistance under the 
interim federal Small Operator 
Assistance Program, hence it is unlikely 
that there will be an application before 
an amendment can be adopted.

9. The statutory amendments 
correcting errors, in accord with Finding
(l)(a). The state has proposed to adopt 
corrections to the noted typographical 
errors. The state’s recognition of these 
inconsistencies insures that they will 
have no impact on the implementation 
of the law and the state program.

10. A statutory amendment which 
only allows a citizen suit against the 
Secretary in a federal court in accord 
with Finding (l)(a). The state has 
proposed a statutory amendment 
correcting this inconsistency. The state’s 
corrective action, the limited probability 
that such a suit would be initiated
before adoption of the amendment and 
the explicit reservation, hereby, of the 
right of the Secretary to remove to a 
Federal Court any suit brought against 
him in a state court, result in little, if 
any, effect of the deficiency.

11. A statutory amendment which 
recognizes “private” mineral estates, in 
accord with Finding 4(d)(viii). Based on 
the fact that the state has proposed such 
an amendment, and the fact that in 
Utah, the traditional dominance of the 
mineral estate over the surface estate 
with respect to private property exists, 
there will be little, if any, effect of the
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state’s variance before adoption of the 
statutory amendment.

12. Statutory amendments to provide 
that the dates for the determinations for 
alluvial valley floors, prime farmlands, 
valid existing rights and substantial 
legal and financial commitments reflect 
the dates of SMCRA, in accord with 
Finding (l)(a). Utah submitted on 
December 9,1980, housekeeping 
amendments to the Utah Legislative 
Drafting Committee to make these 
statutory dates consistent with SMCRA. 
Utah’s regulations reflect the dates of 30 
CFR Chapter VII for these requirements. 
Based on the fact that the state expects 
adoption of these amendments before 
the eight month statutory and regulatory 
deadline for the submission and review 
of all permit applications, effects from 
the statutory date differences will be 
denoted or absent. Further, a condition 
of the Secretary’s approval is that the 
revisions be implemented before the 
eight month deadline, which for Utah is 
September 15,1981.

Given the nature of these deficiencies 
and their magnitude in relation to all the 
other provisions of the Utah program, 
the Secretary of the Interior has 
concluded they are minor deficiencies. 
Accordingly, the program is eligible for 
conditional approval under 30 CFR 
732.18(i), because:

1. The deficiencies are of such a size 
and nature as to render no part of the 
Utah program incomplete since all other 
aspects of the program meet the 
requirements of SMCRA and 30 CFR 
Chapter VH, and these deficiencies, 
which will be promptly corrected, will 
not directly affect environmental 
performance at coal mines;

2. Utah has initiated and is actively 
proceeding with steps to correct the 
deficiencies; and

3. Utah has agreed, by letter dated 
January 13,1981, to correct the 
regulation deficiencies by July 1,1981 
and the statutory deficiencies by 
December 1,1981. Accordingly, the 
Secretary is conditionally approving the 
Utah program. This approval shall

^ regulations correcting the 
deficiencies are not enacted by July 1, 
1981, or if state legislation correcting the 
statutory deficiencies is not enacted by 
December 1,1981. This conditional 
approval is effective January 21,1981. 
Beginning on that date, the Division of 
Oil, Gas and Mining shall be deemed the 
regulatory authority in Utah for all 
surface coal mining and reclamation 
operations and for all coal exploration 
operations on non-federal and non- 
ndian lands in Utah shall be subject to 

the permanent regulatory program.
■ tt 3on"̂ e( êral end non-Indian lands 
in Utah, the permanent regulatory

program consists of the state program as 
approved by the Secretary.

On federal lands, the permanent 
regulatory program consists of the 
federal rules made applicable under 30 
CFR Chapter VII, Subchapter D, Parts 
740-745. In addition, in accordance with 
Section 523(a) of the SMCRA, 30 U.S.C. 
1273(a), the federal lands program in 
Utah shall include the requirements of 
the approved Utah permanent regulatory 
program. The approved state/federal 
cooperative agreement contained in 30 
CFR Part 211 will terminate within 120 
days of this approval of the Utah 
regulatory program. Utah and the 
Department of the Interior will have the 
opportunity to enter a revised 
cooperative agreement to include the 
requirements of the approved Utah 
permanent regulatory program.

The Secretary’s approval of the Utah 
program relates at this time only to the 
permanent regulatory program under 
Title V of SMCRA. The approval does 
not constitute approval of any 
provisions related to implementation of 
Title IV of SMCRA, the abandoned mine 
lands reclamation program. In 
accordance with 30 CFR Part 884, Utah 
may submit a state reclamation plan 
now that its permanent program has 
been approved. At the time of such a 
submission, all provisions relating to 
abandoned mined lands reclamation 
will be revised by the Department of the 
Interior.

Public and Government Agency 
Comments

The Secretary received several 
comments from the public on Utah’s 
program. There were no comments 
concerning outstanding issues by any of 
the federal agencies. All of the 
comments from the public were 
reviewed and considered by the 
Secretary in making the decision to 
conditionally approve the Utah program. 
The Secretary intends to publish in the 
Federal Register within the next few 
days, a summary of the comments 
received and his disposition of each 
significant issue they raise.

Additional Findings
The Secretary has determined that, 

pursuant to Section 702(d) of SMCRA, 30 
U.S.C. 1292(d), no environmental impact 
statement need be prepared on this 
conditional approval.

The Secretary has determined that 
this document is not a significant rule 
under E .0 .12044 or 43 CFR Part 14, and 
no regulatory analysis is being prepared 
on this conditional approval.

D ated: January 1 5 ,1 9 8 1 .
Joan  M. D avenport,
Assistant Secretary o f the Interior fo r Energy 
and M inerals.

A new Part, 30 CFR Part 944, is added 
to Subchapter T to read as follows:

Part 944— Utah

Sec.
944.1 Scope.
944.10 State Regulatory Program Approval.
944.11 Conditional S tate  R egulatory  

Program  A pproval.
944.12 Provisions of State Regulatory 

Program Disapproved to Comply with the 
Order of the District Court.

A uthority: Sec. 503, Pub. L. 9 5 -8 7 ; 30 U.S.C. 
1253.

§ 944.1 Scope.
This part contains all rules applicable 

only within Utah that have been 
adopted under the Surface Mining and 
Reclamation Act of 1977.

§ 944.10 State Regulatory Program 
Approval.

(a) The Utah State Program, as 
submitted on March 3,1980, amended 
and clarified on June 16 and July 24,
1980, and resubmitted on December 23, 
1980, is conditionally approved, effective 
January 21,1981.

(b) Copies of the approved program, 
together with copies of the letter of the 
Division of Oil, Gas and Mining agreeing 
to the conditions in 30 CFR 944.11, are 
available at:
EH vision of Oil, G as and Mining, 1588 W est  

N orth Tem ple, Salt Lake City, U tah  80441, 
Telephone: (801) 533-5771.

O ffice of Surface Mining, Brooks T ow ers, 
Room  2 1 1 5 ,1 0 2 0  15th Street, D enver, CO  
80202, Telephone: (303) 837-5421 .

O ffice of Surface Mining, Interior South  
Building, Room  15 3 ,1 9 5 1  Constitution  
A venue, N W , W ashington, DC 20240, 
Telephone: (202) 343-4728.

§ 944.11 Conditions of State Regulatory 
Program Approval.

The approval of the state program is 
subject to the following conditions:

(a) The approval found in Section 
944.11 will terminate on December 1,
1981 unless Utah submits to the 
Secretary by the date copies of fully 
enacted statutes which delete the 
condition in Section 40-10-10(d) UCA of 
the Utah CMRA which limits the Small 
Operator Assistance Program to receipt 
of funding from the Office of Surface 
Mining, to be consistent with Section 
517(c) of SMCRA, or otherwise amends 
its program to accomplish the same 
result.

(b) The approval in § 944.11 will 
terminate on December 1,1981 unless 
Utah submits to the Secretary by the 
date copies of fully enacted statutes
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revising the dates for the following 
determinations to be consistent with the 
dates of SMCRA, or otherwise amends 
its program to accomplish the same 
result:

(1) the date for the establishment of 
the “grandfathering” date of alluvial 
valley floors under Section 40-10- 
ll(2)(e)(ii) UCA/Section 510(b)(5)(B) of 
SMCRA

(2) the dates for prime farmland 
permit application requirements under 
Section 40-10-11(4) UCA/Section 
510(d)(2) of SMCRA.

(3) the date for the establishment of 
valid existing rights in Section 40-10- 
24(4) UCA/Section 522(e) of SMCRA.

(4) the date for the determination of 
substantial legal and financial 
commitments in Section 40-10-24(l)(e) 
UCA/Section 522(a)(6) of SMCRA.

(c) The approval in $ 944.11 will 
terminate on December 1,1981 unless 
Utah submits to the Secretary by the 
date copies of fully executed statutes 
correcting the errors in Sections 40-10- 
17(2)(j)(ii)(B) UCA and 40-10-16(4) UCA 
to be consistent with Sections 
515(b)(10)(B)(ii) and 519(d) of SMCRA, 
or otherwise amends its program to 
accomplish the same result.

(d) The approval in § 944.11 will 
terminate on December 1,1981 unless 
Utah submits to the Secretary by the 
date copies of fully executed statutes 
revising the jurisdiction of the Utah 
courts such that a suit against the 
United States cannot be conducted in a 
state court but only in a federal court 
under Section 40-10-21 UCA of the Utah 
CMRA, to be consistent with Section 520 
of SMCRA, or otherwise amends its 
program to accomplish the same result.

(e) The approval in Section 944.11 will 
terminate on December 1,1981 unless 
Utah submits to the Secretary by that 
date copies of fully enacted statutes 
recognizing “private” mineral estates 
under Section 40-10-ll(f) UCA to be 
consistent with Section 510(b)(6) of 
SMCRA or otherwise amends its 
program to accomplish the same result.

(f) The approval in Section 944.11 will 
terminate on July 1,1981 unless Utah 
submits to the Secretary by the date 
copies of fully enacted regulations 
adopting standards for the reduction of 
highwaUs in UMC 817.101(b)(1) to be 
consistent with 30 CFR 817.101 and 
Section*510 of SMCRA, or otherwise 
amends its program to accomplish the 
same result.

(g) The approval in Section 944.11 will 
terminate on July 1,1981 unless Utah 
submits to the Secretary by the date 
copies of fully enacted regulations 
adopting a sediment pond exemption 
provision in UMC 817.42(a)(3) consistent 
with 30 CFR 817.42(a)(3)(ii)(A), or

otherwise amends its program to 
accomplish the same result

(h) The approval in § 944.11 will 
terminate on July 1,1981 unless Utah 
submits to the Secretary, by that date, 
copies of fully enacted regulations 
specifying that underdrains are required 
in all valley fills unless a waiver is 
granted in connection with an 
experimental practice approved by 
OSM, in UMC 817.72(b)/SMC 816.72(c) 
and specifying lifts for valley fills will 
not be greater than four feet or less, if 
required by the regulatory authority, in 
UMC 817.72(c)/SMC 816.72(c) consistent 
with 30 CFR 817.72(c), or otherwise 
amends its program to accomplish the 
same result.

(i) The approval in § 944.11 will 
terminate on July 1,1981 unless Utah 
submits to the Secretary by the date 
copies of fully enacted regulations 
adopting well transfer liability 
provisions in UMC 817.53(c) consistent 
with 30 CFR 817.53(c), or otherwise 
amends its program to accomplish the 
same result.

(j) The approval in § 944.11 will 
terminate on July 1,1981 unless Utah 
submits to the Secretary by the date 
copies of fully enacted regulations 
providing for surface owner protection 
from the potential effects of subsidence 
in UMC 817.124(b) (1) and (3) consistent 
with 30 CFR 817.124(b) (1) and (3), or 
otherwise amends its program to 
accomplish the same result.

(k) The approval in § 944.11 will 
terminate on July 1,1981 unless Utah 
submits to the Secretary by the date 
copies of fully enacted regulations 
prohibiting the placement of certain 
materials on the downslope in steep 
slope areas in UMC 817.101(c) consistent 
witii 30 CFR 826.12(a), or otherwise 
amends its program to accomplish the 
same result

(l) The approval in § 944.11 will 
terminate on July 1,1981 unless Utah 
submits to the Secretary by the date 
copies of fully enacted regulations 
which allow monitoring as a subsidence 
control measure in UMC 784.20(c)(3)(v) 
consistent with 30 CFR 784.20(c) (3)(v), or 
otherwise amends its program to 
accomplish the same result.

§ 944.12 Provisions of State Regulatory 
Program Disapproval to Comply with the 
Order of the District Court

(a) The following provisions of the 
Utah permanent regulatory program 
submission are hereby disapproved to 
the extent indicated in compliance with 
the February 26,1980, May 16,1980, and 
August 15,1980, opinions and orders of 
the U.S. District Court for the District of 
Columbia [In re: Permanent Surface

Mining Regulation Litigation (Civ. 
Action No. 79-1144)).

(1) Sections UMC/SMC 700.5, the 
definition of “mine plan area,” and the 
use of the term in Parts SMC 779, SMC 
780, UMC 783 and UMC 784 to the
extent that they require information 
outside the permit area that is not 
specifically articulated in Sections 507 
and 508 and the corresponding Utah 
statutory provisions of 40-10-10 UCA,

(2) Sections UMC/SMC 701.11(d)(1) (i) 
and (ii), relating to exemptions for 
existing structures, to the extent that the 
exemptions are not mandatory after the 
appropriate findings are made.

(3) Sections SMC/UMC 761.5(a)(2)(i), 
the definitions of “valid existing rights,” 
to the extent they do not allow 
recognition of such rights an operator 
may claim by having made a good faith 
effort to obtain all permits before 8/3/77 
as stipulated by the court's decision.

(4) Sections SMC 761.11(c), 761.12(f)(1) 
and UMC 761.11(a)(3) and .12(b) to the 
extent that they prohibit or restrict 
mining near places eligible for listing on 
the National Register of Historic Places, 
and the words “or a statutory or 
regulatory responsibility for” in UMC/
SMC 761.12(f)(1). Further, both 
provisions are disapproved to the extent 
that they apply to privately owned 
places listed on the National Register of 
Historic Places in addition to publicly 
owned places.

(5) Sections UMC/SMC 776.11(b)(3), 
concerning the requirements for maps of 
the proposed exploration area.

(6) Sections UMC/SMC 761.11(b)(5), 
concerning the requirements that 
operators explain their basis for the 
exploration area when the surface is 
owned by a person other than the 
operator.

(7) Sections SMC 779.20, SMC 780.16, 
UMC 783.20, and UMC 784.21 requiring a 
permit application to contain a study of 
fish and wildlife and to include a fish 
and wildlife reclamation plan.

(8) Sections 779.21 and UMC 783.21 to 
the extent they require a soil survey for 
lands other than those which a 
reconnaissance inspection suggests may 
be prime farmland.

(9) Sections UMC/SMC 785.17(b)(3) 
and SMC/UMC 823.14(c), concerning 
excessive soil compaction, pending 
OSM*s promulgation of a standard for 
soil compaction.

(10) Sections SMC/UMC 785.17(b)(8), 
to the extent that they require prime 
farmland reclamation target yields to be 
based on estimated yields under a high 
level of management rather than a level 
of management equivalent to that used 
on prime farmlands in the su rrou n d in g
area.
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(11) Sections UMC/SMC 785.19(d)(2)
(iii) and (iv) to the extent that the 
regulations do not allow an analysis 
from data collected over a period of less 
than one year or extrapolated from 
existing data if such shorter period or 
extrapolation process is sufficient to 
enable the regulatory authority to make 
a determination of the impact of the 
proposed operation on the hydrologic 
balance of the area.

(12) Sections UMC/SMC 
785.19(3)(l)(ii) insofar as the regulations 
do not allow negligible farmland 
interruption and undeveloped range 
lands as exclusions to the hydrologic 
requirements of Section 40-10-ll(2)(e) 
UCA of the Utah statute.

(13) Sections UMC/SMC 785.19(e)(2) 
insofar as they prohibit mining when die 
mining would create a negligible impact 
on the farm’s productive capacity.

(14) Sections SMC/UMC 805.13(d) to 
the extent that the exception the 
regulatory authority may grant might be 
from all of Section 818.

(15) Sections UMC/SMC 
806.12(e)(6)(iii), (g)(7)(iii) to the extent 
they require cessation of operations 
upon the insolvency of a surety.

(16) Sections UMC/SMC 807.11(e) to 
the extent they fail to provide for 
citizens’ access to the mine site for 
performance bond release.

(17) Sections UMC/SMC 808.12(c) to 
the extent that they limit bond liability 
to protection of the hydrologic balance.

(18) Sections UMC/SMC 808.14(b) to 
the extent they allow the regulatory 
authority to forfeit and keep the entire 
amount of a bond where the entire 
amount is not needed to complete a 
reclamation plan.

(19) Sections SMC 816.42 (a)(1) and
(a)(7) to the extent they apply effluent 
limitation standards to the reclamation 
phase of a surface coal mining 
operation.

(20) Sections SMC 816.42(b) and UMC 
817.42(b), relating to effluent standard 
exemptions during major storm periods, 
pending OSM’s promulgation of new 
sediment removal regulations.

(21) Sections SMC 816.46(b) and UMC 
817.46(b), concerning sediment storage 
volume in sediment ponds, pending 
OSM’s promulgation of new 
requirements.

(22) Sections SMC 816.46(c) and UMC 
617.16.46(c), concerning detention time
now.a*er *n sec^ment ponds, pending 
OSM s promulgation of new 
requirements.

(23) Sections SMC 816.46(d) and UMC 
817.46(d) to the extent they require

ewatering devices to have a discharge 
rate to achieve and maintain the

eoretical detention time for sediment 
ponds.

- (24) Sections SMC 816.46(h) and 
817.46(h), concerning sediment removal 
from sediment ponds, pending OSM’s 
promulgation of rules.

(25) Sections SMC 816.65(f), requiring 
special approval prior to blasting within
1,000 feet of certain buildings and 500 
feet of other facilities and which 
restricts blasting at distances greater 
than 300 feet.

(26) Sections UMC 817.95 and SMC 
816.95, concerning air resources 
protection, to the extent the control 
measures enumerated for control of 
fugitive dust are not directly related to 
control of soil erosion.

(27) Sections SMC 816.115 and UMC 
817.115 to the extent they require an 
operator who proposes range or pasture 
as the post-mining land use to actually 
use the land for grazing for the last two 
years of bond liability.

(28) Sections UMC 817.116(b) and 
SMC 816.116(b) to the extent that they 
state that an operator’s responsibility 
for successful revegetation does not 
begin until the vegetation reaches 90 
percent of the natural cover in the área.

(29) Sections SMC 816.133(b)(1) and 
UMC 817.133(b)(1) to the extent they do 
not allow restoration of lands to the 
conditions they were capable of 
supporting prior to any mining.

(30) Sections SMC 816.133(c) and 
UMC 817.133(c) to the extent they 
require an operator to provide “letters of 
commitment” for proposed land use 
changes or for proposed cropland use.

(31) Sections UMC/SMC 823.11(c), 
823.15(b), and 823.15(c) to the extent 
they require an operator on prime 
farmland to actually return tire land to 
crop production. The land needs only to 
be "capable” of supporting the 
designated use.

(32) Sections UMC/SMC 845.13 and
845.14 to the extent they impose a civil 
penalty point system.

(33) Sections UMC 783.25(c), (h), and
(i) to the extent that they require cross 
sections, maps and plans as part of the 
information requisite of an underground 
permit application.

(34) Section UMC 817.54 to the extent 
that it requires an underground operator 
to replace the water supply of 
landowners if the operation 
contaminates, diminishes or interrupts 
the supply.

(35) Sections UMC/SMC 823 to the 
extent that they do not allow an 
exemption to the performance standards 
of operations on prime farmlands for 
surface facilities used over extended 
periods of time but which effect a 
minimal amount of land.

(b) The court suspended the 
requirements of 30 CFR 818.83(a) and 30 
CFR 817.83(a) to the extent that they

would preclude an exemption from the 
underdrain requirements for coal 
processing waste banks where an 
operator could demonstrate that an 
alternative to the required subdrainage 
system would ensure structural integrity 
of the waste bank and protection of 
ground or surface water quality. The 
Utah regulations SMC 816.83(a) (1) and
(2) and UMC 817.83(a) (1) and (2) 
provide for the exemption, as specified 
by the Court. Nevetheless, Utah’s 
provisions for water control measures 
for coal processing waste banks would 
be disapproved to comply with the 
court’s order. UMC 817.102 insofar as 
these sections do not provide some 
flexibility for settled tills that have 
become stabilized and revegetated.
[FR Doc. 81-2081 Filed 1-19-81; 8:45 am]
BILLING CODE 4310-05-M

30 CFR Part 948
Conditional Approval of the 
Permanent Program Submission From 
the State of West Virginia Under the 
Surface Mining Control and 
Reclamation Act of 1977
a g e n c y : Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior.
ACTION: Final rule.

s u m m a r y : The State of West Virginia 
resubmitted to the Department’of the 
Interior its proposed permanent 
regulatory program under the Surface 
Mining Control and Reclamation Act of 
1977 (SMCRA), following an initial 
approval in part and disapproval in pari 
The notice announcing the initial 
decision was published in the Federal 
Register on October 20,1980 (45 FR 
69249-69271). The purpose ef the 
resubmission is to demonstrate the 
State’s intent and capability to 
administer and enforce the provisions of 
SMCRA and the permanent regulatory 
program regulations, 30 CFR Chapter 
VII.

After providing opportunities for 
public comment and conducting a 
thorough review of the complete 
program submission, the Secretary of 
the Interior has determined that the 
West Virginia program meets the 
requirements of SMCRA and the Federal 
permanent program regulations except 
for minor deficiencies discussed below. 
Accordingly, the Secretary of the 
Interior has conditionally approved the 
West Virginia program.

A new Part 948 is being added to 30 
CFR Chapter VII to implement this 
decision.



5916 Federal Register / Vol. 46, No. 13 / Wednesday, January 2 1 , 1981 / Rules and Regulations

EFFECTIVE DATE: This approval is 
effective January 21,1981. This 
conditional approval will terminate as 
specified in 30 CFR 948.11 unless the 
deficiencies identified below have been 
corrected in accordance with the dates 
specified in 30 CFR 948.11, adopted 
below.
a d d r e s s e s : Copies of the West Virginia 
program and the administrative record 
on the West Virginia program, including 
the letter from the West Virginia 
Department of Natural Resources 
agreeing to correct the deficiencies 
which resulted in the conditional 
approval, are available for public 
inspection and copying during business 
hours at:
Office of Surface Mining, Reclamation 

and Enforcement, Region 1,603 Morris 
Street, Charleston, West Virginia 
25301, Phone: (304) 342-8125.

West Virginia Department of Natural 
Resources, Division of Reclamation, 
Room 322,1800 Washington Street, 
East, Charleston, West Virginia 25305, 
Phone: (304) 348-3267.

Office of Surface Mining, Reclamation 
and Enforcement, U.S. Department of 
the Interior, South Building, Room 153, 
1951 Constitution Avenue, NW„ 
Washington, D.C. 20240, Phone: (202) 
343-4728.

FOR FURTHER INFORMATION CONTACT: 
Carl C. Close, Assistant Director, State 

and Federal Programs, Office of 
Surface Mining, Reclamation and 
Enforcement, U.S. Department of the 
Interior, South Building, 1951 
Constitution Avenue, NW., 
Washington, D.Ç. 20240, Phone: (202) 
343-4225.

SUPPLEMENTARY INFORMATION:

A. Background
The general background on the 

permanent program, the general 
background on the state program 
approval process, and the background 
on die West Virginia program 
submission were discussed in the initial 
decision published in the Federal 
Register on October 20,1980 (45 FR 
69249-69271). Also, in that notice the 
Secretary announced his partial 
approval and partial disapproval of the 
West Virginia program. The 
disapproved rules and legislative 
provisions were disapproved because:
(1) the draft regulations submitted on 
June 16,1980, had not been promulgated 
before the 104th day after program 
submission, as required by 30 CFR
732.11, and (2) the legislative provisions 
identified as deficient in the October 20, 
1980, Federal Register notice were 
inconsistent with SMCRA and the 
regulations promulgated thereunder.

Under 30 CFR 732.13(f), West Virginia 
had 60 days from the date of partial 
disapproval (October 20,1980) to 
resubmit a revised program. Tlius, the 
period allowed for resubmission ended 
December 19,1980.

On December 19,1980, West Virginia 
resubmitted its program, which contains 
proposed statutory amendments and 
regulations. Announcement of West * 
Virginia's resubmission was made in 
newspapers of general circulation 
within the State of West Virginia and 
published in the Federal Register on 
December 19,1980 (45 FR 83544-83546). 
A public comment period extending 
until January 6,1981, was announced in 
the December 19 notice. A public 
hearing on the resubmission was also 
announced in that notice. The hearing 
was held in Charleston, West Virginia 
on January 5,1981. In response to a 
request from a mining industry 
organization, the comment period was 
extended until January 9,1981. This 
extension was announced in the Federal 
Register on January 6,1981, (46 FR 1311). 
The resubmission public comment 
period ended at 4:00 p.m. on January 9,
1981. Public disclosure of comments by 
Federal agencies was made on January
15,1981, in the Federal Register (46 FR 
3560).

The Regional Director completed his 
program review on January 12,1981, and 
forwarded the public hearing 
transcripts, written presentations, and 
copies of all comments to the Director 
together with a recommendation that the 
program be conditionally approved.

On January 15,1981, the Director 
recommended to the Secretary that the 
West Virginia program be conditionally 
approved.

On January 14,1981, the 
Administrator of the Environmental 
Protection Agency transmitted his 
written concurrence on approval of the 
West Virginia program.

The basis and purpose statement for 
the Secretary's decision to conditionally 
approve West Virginia’s program 
consists of this notice, the other Federal 
Register notice cited above, and the 
October 20,1980, Federal Register notice 
announcing the Secretary’s initial 
decision. Throughout the remainder of 
this notice, the term “West Virginia 
program” or “West Virginia submission” 
is used to mean the resubmission 
together with those parts of the original 
partially approved on October 20,1980. 
The term “State Regulation” or “West 
Virginia Regulation” refers to the 
regulations (Sections 2-16) submitted by 
West Virginia as part of the December 
19 resubmission. The term “Technical 
Handbook” refers to the Technical 
Handbook which is referred to and

incorporated as part of the State’s 
regulations. The term “December 30,
1980, meeting” refers to a meeting held 
between OSM and the West Virginia 
Department of Natural Resources (DNR) 
(Administrative Record No. WV 313).
The purpose of the meeting was to 
discuss apparent deficiencies which had 
been found in the State program 
submission.

The Secretary’s Findings below are 
organized to follow the order set forth in 
Sections 503 of SMCRA and 30 CFR
732.15, respectively. These sections 
specify the findings which the Secretary . 
must make before he may approve a 
regulatory program. Where appropriate, 
the reader is referred to specific 
paragraphs in the October 20,1980, 
Federal Register notice for a complete 
discussion of the issues.

B. Secretary’s Findings

Finding 1
The Secretary finds that Chapter 20, 

Article 6 of the Code of West Virginia, 
known as the West Virginia Surface 
Coal Mining and Reclamation Act (WV 
SCMRA), and the West Virginia 
Administrative Procedures Act provide, 
except as noted in subsequent Findings, 
for the regulation of surface coal mining 
and reclamation operations on non- 
Indian and non-federal lands in West 
Virginia in accordance with the Surface 
Mining Control and Reclamation Act of 
1977 (SMCRA).

This finding is based on the 
requirements of Section 503(a)(1) of 
SMCRA [30 U.S.C. 1253(a)(1)]. Analysis 
of the issues underlying this finding is 
found in Findings 12 through 30, below.

Finding 2
The Secretary finds that the WV 

SCMRA provides, except as noted in 
subsequent Findings, sanctions for 
violations of W est Virginia laws, 
regulations or conditions of permits 
concerning surface coal mining and 
reclamation operations and that these 
sanctions meet, except as noted in 
subsequent Findings, the requirements 
of SMCRA, including civil and criminal 
actions, forfeiture of bonds, revocation 
of permits, withholding of permits, and 
the issuance of cessation orders by the 
Department of Natural Resources or its 
inspectors.

This finding is based on the 
requirements of Section 503(a)(2) of 
SMCRA [30 U.S.C. 1253(a)(2)]. Analysis 
of the issues underlying this finding is 
found in Findings 18,19, and 20, below.

Finding 3
Thg Secretary finds that the 

Department of Natural Resources has
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demonstrated that it has sufficient 
administrative and technical personnel 
and funds to enable West Virginia to 
regulate surface coal mining and 
reclamation operations in accordance 
with the requirements of SMCRA.

This finding is based on the 
requirements of Section 503(a)(3) of 
SMCRA [30 U.S.C. 1253(a)(3)]. An 
analysis of the issues underlying this 
finding is found in Finding 30, below.
Finding 4

The Secretary finds that West 
Virginia law provides, except as noted 
below, for the effective implementation, 
maintenance, and enforcement of a 
permit system that meets the 
requirements of SMCRA for the 
regulation of surface coal mining and 
reclamation operations on non-Indian 
and noil-federal lands within West 
Virginia.

This finding is based on the 
requirements of Section 503(a)(4) of 
SMCRA [30 U.S.C. 1253(a)(4)]. An 
analysis of the issues underlying this 
finding is found in Finding 14, below.
Finding 5

The Secretary finds that West 
Virginia has established a process for 
the designation of areas as unsuitable 
for surface coal mining in accordance 
with Section 522 of SMCRA.

This finding is based on the 
requirements of Section 503(a)(5) of 
SMCRA [30 U.S.C. 1253(a)(5)]. An 
analysis of the issues underlying this 
finding is found in Finding 21, below.
Finding 6

The Secretary finds that West 
Virginia has established, for the purpose 
of avoiding duplication, a process for 
coordinating the review and issuance of 
permits for surface coal mining and 
reclamation operations with other 
federal and State permit processes 
applicable to the proposed operations.

This finding is based on the 
requirements of Section 503(a)(6) of 
SMCRA [30 U.S.C. 1253(a)(6)]. An 
analysis of the issues underlying this 
finding is found in Findings 13 and 14, 
below.

Finding 7

Tta .Secretary finds that West 
Virginia has enacted a statute and 
regulations, except as noted in 
subsequent Findings, consistent wit 
reÇÿ.ati°n8.issue<* Pursuant to SMC

This finding is based on the 
requirements of Section 503(a)(7) of 

[30 U.S.C. 1253(a)(7)].
West Virginia has developed and 

submitted with the material provide 
December 19, i960, revised regulath

to implement the WV SCMRA. These 
regulations are being enacted as 
temporary rules concurrent with the 
decision announced in this notice. This 
action is consistent with the 
requirements of SMCRA in that West 
Virginia has all necessary authority to 
enforce a permanent regulatory program 
at the time approval by the Secretary is 
effective. See State Administrative 
Procedures Act Section 29A-3-14 
(Temporary Rules).
Finding 8

The Secretary has, through OSM, 
solicited and publicly disclosed the 
views of the Administrator of the 
Environmental Protection Agency, the 
Secretary of Agriculture, and the heads 
of other federal agenties concerned with 
or having special expertise pertinent to 
the proposed program.

This finding is based on the 
requirements of Section 503(b) (1) of 
SMCRA [30 U.S.C. 1253(b)(1)] and on the 
information contained in a Federal 
Register notice published January 15, 
1981 (46 FR 3560). This notice identified 
the federal agencies from which 
comments were solicited, the agencies 
which responded and the offices of OSM 
and the West Virginia Department of 
Natural Resources at which copies of 
the comments were made available.
Finding 9

The Secretary has obtained the 
written concurrence of the 
Administrator of the Environmental 
Protection Agency with respect to those 
aspects of the West Virginia program 
which relate to air or water quality 
standards promulgated under the 
authority of the Clean Water Act, as 
amended (33 U.S.C. 1151-1175) and the 
Clean Air Act, as amended (42 U.S.C. 
1857 et seq.).

This finding is based on the 
requirements of Section 503(b)(2) of 
SMCRA [30 U.S.C. 1253(b)(2)] and on the 
letter transmitted by the Administrator 
of EPA to the Secretary on January 14, 
1981. A copy of this letter has been 
placed in the West Virginia 
Administrative Record.
Finding 10

The Secretary, through the OSM 
Regional Director for Region I, held a 
public meeting in Charleston, West 
Virginia, on April 9,1980, to discuss the 
completeness of the West Virginia 
program submission, and held public 
hearings in Morgantown, West Virginia 
on July 14,1980, and in Charleston, West 
Virginia on July 14,1980, and January 5, 
1981, to solicit public comments on the 
substance of the West Virginia program 
submission.

This finding is based on the 
requirements of Section 503(b)(3) of 
SMCRA [30 U.S.C. 1253(b)(3)].
Finding 11

The Secretary finds that the State of 
West Virginia has the legal authority 
and has demonstrated that it has 
sufficient qualified personnel necessary 
for the enforcement of the 
environmental protection standards of 
SMCRA and 30 CFR Chapter VII.

This finding is based on the 
requirements of Section 503(b)(4) of 
SMCRA [30 U.S.C. 1253(b)(4)]. Analysis 
of the issues underlying this finding is 
found in Findings 12 through 30, below.
Finding 12

The Secretary finds that the West 
Virginia program provides, except as 
noted below, for W est Virginia to carry 
out the provisions and meet the 
purposes of SMCRA and 30 CFR 
Chapter VO.

This finding is made under the 
requirements of the first half of 30 CFR 
732.15(a). Analysis of the issues 
underlying this finding is found . 
throughout this Federal Register notice. 
Additional issues which arose during 
review of the program are as follows.

12.1 As discussed in Finding 12.2 of 
the October 20 Federal Register notice, 
Section 20-6-3(t) of the WV SCMRA 
defines "surface mining” in such a way 
that it could be interpreted to exempt 
certain permanent facilities which 
would be considered “surface coal 
mining operations” under Section 
701(28) of SMCRA. However, in 
Regulation Section 8A.05, the State 
defines the permanent facilities which 
will not be subject to regulation under 
the State program. The regulation . 
provides that the operator must show 
the location of the facility and his or her 
nearest permit area; must describe the 
use proposed for the facility during 
mining and its proposed use after mining 
as well as its present use; and must 
submit a verified statement that the 
facility will not be directly involved in 
the extraction, loading, storage or 
processing of coal. This regulation 
clarifies that the State statute is 
designed to exclude only offices and 
other permanent facilities not within the 
permit area. The Secretary finds that 
this clarification is consistent with the 
federal definition of surface coal mining 
operations.

12.2 Section 20-6-10(a)(13)(H) of 
West Virginia’s statute provides that a 
surface mining permit application must 
contain maps depicting the location of 
any "significant aquifers,” while Section 
507(b)(14) of SMCRA requires that these 
maps reveal the location of aquifers,
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without the qualifying adjective 
"significant.” However, West Virginia 
Regulation Section 2.108 defines 
"significant aquifer” consistent with the 
30 CFR 701.5 definition of "aquifer.” 
Therefore, West Virginia’s provision is 
equivalent to the federal provision.

12.3 Under 30 CFR 701.5, the 
definition of “prime farmland” includes 
the phrase “historically used for 
cropland," which in turn is defined to 
include land that has been used for 
cropland for any five years or more out 
of the ten years preceding the 
acquisition of the land for the purpose of 
mining or resale for mining. Section 
4G.03a. of West Virginia’s Regulations 
specifies five years out of the twenty 
years before the date of the permit 
application, rather than the date of 
acquisition. However, it also provides 
that for lands obtained after die passage 
of the West Virginia statute and retired 
from farming, the twenty years shall be 
calculated, using as an ending date, the 
date of acquisition for the purpose of 
mining. Thus, prime farmland bought for 
mining purposes cannot be exempted 
from the special requirements applicable 
to prime, farmlands by actions of the 
purchaser to retire the land from 
farming. West Virginia’s provision is 
consistent with the federal provision.

12.4 West Virginia defines “valid 
existing rights” in State Regulation 
Section 2.131 to include people who 
were mining coal as of August 2,1977, 
people who had made a good faith effort 
to obtain all necessary permits by that 
date and people whose property rights 
would be unconstitutionally taken 
without compensation by the 
prohibitions of Section 22(d) of the State 
statute if they were not deemed to 
possess valid existing rights.

The federal requirements are different 
in several respects. First, under Section 
522(e) of SMCRA and 30 CFR 761.11, 
operations which existed on August 3, 
1977, are exempt from the prohibitions 
of Section 522(e). The Secretary 
interprets the language of State 
Regulation Section 2.131 which refers to 
persons mining coal on August 2,1977, 
as having the same meaning as the 
federal provisions; that is, he assumes 
that West Virginia means only to 
exempt such persons with regard to the 
particular operation which existed on 
August 2,1977, and not to create an 
across-the-board exemption covering 
any operation connected with a person 
who was mining coal anywhere on 
August 2,1977.

The second difference between the 
West Virginia and federal definitions of 
valid existing rights is that the State 
refers to a good faith effort to obtain all 
permits while the federal rule originally

required that such permits be actually 
issued. However, the court in Round I of 
In re: Permanent Surface Mining 
Regulation Litigation, Civil Action No.
79-1144 (D.D.C., February 26,1980) at 
page 20 held that a good faith effort 
should suffice to meet the all permits 
test, and the Secretary is revising his 
rule accordingly. He assumes that West 
Virginia will interpret its good faith 
language consistent with the court’s 
opinion. When the Secretary issues a 
final rule implementing the court’s 
opinion, the State will, if necessary, 
have an opportunity to demonstrate that 
its interpretation of the good faith 
language is consistent with such a final 
rule.

The third difference between the State 
and federal definitions of valid existing 
rights is that the State definition refers 
to persons whose rights would be 
unconstitutionally taken unless they 
were treated as having valid existing 
rights. This concept is consistent with 
the federal provision. As discussed in 
the preamble to the federal rule, (44 FR 
14992, March 13,1979), the Secretary 
believes that the purpose of the valid 
existing rights language in Section 522(e) 
of SMCRA is to avoid unconstitutional 
takings, and the federal definition of 
valid existing rights is designed to 
protect those rights. Further, meeting the 
requirements in 30 CFR 761.5 is not the 
only way to establish valid existing 
rights, as “VER must be applied on a 
case-by-case basis, except that there 
should be no question about the 
presence of VER where an applicant had 
all permits for the area as of August 3, 
1977” (44 FR 14993, March 13,1979). As 
discussed in the meeting of December
30,1980, West Virginia’s rule is intended 
to mean that the Department of Natural 
Resources could determine that an 
applicant has valid existing rights only 
where it finds that he or she meets one 
of the first two criteria of the State’s 
definition. If the DNR is unable to make 
such a finding, the applicant would have 
the option of asking a court to make the 
determination under the third criterion 
that he or she has valid existing rights, 
.because the designation would 
otherwise be an unconstitutional taking. 
The State does not believe that the DNR 
is legally authorized to make this 
consitutional determination. Thus, the 
third provision under State Regulation 
2.131 would come into play only after a 
judicial determination had been made 
that the individual would suffer an 
unconstitutional taking of property 
unless VER was panted. The Secretary 
finds that West Virginia’s definition is 
consistent with the federal 
requirements.

Finding 13

The Secretary finds that the 
Department of Natural Resources has, 
except as noted below, the authority 
under W est Virginia laws to implement, 
administer, and enforce applicable 
requirements consistent with 30 CFR 
Chapter VII, Subchapter K (performance 
standards) and the West Virginia 
program includes, provisions adequate 
to do so, with the exceptions noted 
below. This finding is made under the 
requirements of 30 CFR 732.15(b)(1).

West Virginia incorporate provisions 
corresponding to Sections 515 and 516 of 
SMCRA and the provisions of 
Subchapter K of 30 CFR Chapter VII in 
Sections 13 and 14 of Chapter 20, Article 
6 of the Code of West Virginia and 
throughout the body of the State’s 
regulations. Section (g)(8) of the program 
narrative contains a discussion of West 
Virginia’s administrative and 
enforcement procedures for performance 
standards.

Discussion of significant issues raised 
during the review of the West Virginia 
environmental performance standards 
follows.

13.1 As discussed in Finding 13,1 of 
the October 20,1980 Federal Register 
notice, although the W est Virginia 
statute is consistent with federal 
requirements concerning backfilling and 
grading, the regulations concerning 
auger mining on previously mined lands 
are inconsistent. State Regulation 
Section 6B.09f.3. only requires 
backfilling after augering on previously 
mined lands to a depth of four feet over 
the augered coal seam. Section 515(b)(3) 
of SMCRA, 30 CFR 816.102(a)(2) and the 
policy statement of Walter Heine of 
September 13,1979, all require complete 
highwall elimination following augering, 
although deviations from approximate 
original contour may be allowed on 
previously mined lands. This 
interpretation is supported by the 
decision of the Interior Board of Surface 
Mining Appeals in Miami Springs 
Properties, IBSMA 80-76 (1980) which 
has been remanded for further hearings. 
Approval of West Virginians program is 
conditioned upon amendment of the 
State regulation to require highwall 
elimination following auger mining of 
previously mined lands.

13.2 As discussed in Finding 13.2 of 
the October 20 Federal Register notice, 
State law (Section 20-6-13(b)(20)) holds 
the operator responsible for revegetation 
success for five growing seasons, while 
Section 515(b) (20) of SMCRA refers to 
five years. However, West Virginia 
Regulation Section 2.54 defines “growing 
season” to mean one year, thus making
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the State program consistent with the 
federal requirements.

13.3 As discussed in Finding 13.3 of 
the October 20 Federal Register notice, 
Section 2Q-6-13(b)(21) of the State’s law 
is inconsistent with Section 515(b)(22) of 
the SMCRA. State Regulation Section 
6B.08f defines the conditions under 
which the Director, DNR, will exercise 
the discretion granted him by Section 
20-&-13(b)(21) to allow disposal of 
excesss spoil outside a permit area for 
surface mining operations. These 
conditions restrict such areas to those 
under a different permit or under 
contract for reclamation pursuant to 
West Virginia SCMRA and regulations. 
The Secretary considers the existence of 
a contract for reclamation work 
performed under State law to be the 
equivalent of a permit and bond for the 
purposes of this section. Since the 
disposal area will either be under State 
permit or subject to a State abandoned 
mine lands reclamation project, the 
Secretary finds this provision of the 
State program is consistent with the 
requirements of Section 515(b)(22) of 
SMCRA.

The State regulations for underground 
mining and facilities incidental to 
mining do not have a similar provision. 
Instead, each requires that the disposal 
area must be within the permit area,
State Regulation Sections 7B.09a. and 
8B.10a. The Secretary interprets this 
omission to mean that the Director will 
not exercise his discretion to allow the 
variance with respect to underground 
mining and facilities incidental to 
mining. On this basis, the Secretary 
finds that the State provisions are 
consistent with the federal 
requirements.

13.4 As discussed in Finding 13.4 of 
the October 20 Federal Register notice, 
West Virginia’s statute [Section 20-6- 
13(b)(25)j allows the use of constructed 
outcrop barriers to prevent slides and 
erosion, while Section 515(b)(25) of 
SMCRA requires retention of a natural 
barrier. As part of its resubmission, the 
State has submitted evidence (Dames & 
Moore study, Alternate Practice for 
Outcrop Barriers) which indicates that 
West Virginia’s provision may be more 
stringent than the SMCRA requirement. 
After having reviewed the Dames & 
Moore study, the Secretary agrees that 
the State’s alternative for a constructed 
outcrop barrier may be more stringent 
than its federal counterpart. However, 
the State submissidn does not contain 
specific criteria for design of constructed 
outcrop barriers that would ensure that 
their performance in preventing slides 
and erosion will be more effective than 
that of a natural barrier.

Approval of West Virginia’s program 
is conditioned on amendment of the 
State program to include specific criteria 
for design of constructed outcrop 
barriers which will achieve better 
results than under Section 515(b) (25) of 
SMCRA when constructed outcrop 
barriers are approved by the regulatory 
authority.

13.5 As discussed in Finding 13.5 of 
the October 20 Federal Register notice, 
Section 20-6-13(d) of the West Virginia 
SCMRA contains a provision for spoil 
from the initial cut to be placed on the 
downslope with the approval of the 
Director of the Department of Natural 
Resources. This appears to conflict with 
Section 515(d)(1) of SMCRA, which 
forbids spoil on the downslope except 
where spoil not needed for restoration 
to approximate original contour is 
permanently stored in a fill under 
Section 515(b)(22). The Attorney f 
General’s opinion submitted with W est 
Virginia’s resubmission (Part A, 
response to Finding 13.5) refers to State 
Regulations Sections 6B.08, 7B.09 and 
8B.10 for interpretation of the language 
of the State law. The Secretary finds 
that these sections require that all spoil 
not required to achieve the approximate 
original contour shall be disposed of in 
accordance with standards that are 
consistent with Section 515(b)(22) of 
SMCRA. On this basis, the Secretary 
finds that first cut material must be 
disposed of in accordance with 
requirements for excess spoil or used to 
return the site to its approximate 
original contour. Thus, the State 
requirements are found to be consistent 
with the federal requirements.

13.6 As discussed in Finding 13.6 of 
the October 20 Federal Register notice, 
West Virginia needed to enact 
regulations establishing jurisdiction over 
liquid waste consistent with Section 
516(b)(5) of SMCRA. State Regulation 
Sections 6B.07c.3. and 7B.08C.3. provide 
such jurisdiction, rendering the State 
program consistent with the federal 
requirements.

13.7 As discussed in Finding 13.7 of 
the October 20 Federal Register notice, 
WV SCMRA Section? 20-6-13(b)(10)(B) 
and 20-Ô—14(b)(9)(B) regarding effluent 
standards do not alone meet all the 
requirements of Section 515(b)(10)(B)(i) 
of SMCRA and the federal regulations 
which implement this provision. State 
Regulation Sections 6B.04b., 7B.04b., 
8B.04b., 9B.03b. and 10C.03c. include 
language consistent with the federal 
provisions. Further, the Attorney 
General’s Opinion (Part A, response to 
Finding 13.7) points out that the West 
Virginia Code, Chapter 20r Article 5A, 
also requires all permittees to comply

with applicable federal water quality 
standards and effluent limitations. The 
Secretary finds that the regulations cited 
above and the requirements of Chapter 
20-5A of the WV Code make the 
program consistent with federal 
requirements.

The Attorney General also advised 
that additional language will be 
proposed to the West Virginia 
Legislature to make the WV SCMRA 
consistent with the SMCRA. The 
Secretary believes the additional 
language would be helpful in resolving 
any questions that may result from the 
differing construction of the two laws 
and urges that the change be made. A 
successful challenge to the authority of 
the DNR to promulgate or enforce the 
regulations being approved could result 
in the Secretary being forced to 
intervene in the administration of the 
West Virginia program. A statutory 
amendment would obviate this 
possibility.

13.8 As discussed in Finding 13.8 of 
the October 20 Federal Register notice, 
West Virginia allows woodlands as an 
alternative postmining land use in 
mountaintop removal operations. [WV 
SCMRA Section 20-6-13(c)(3)]. Section 
2.133 of the State’s regulations defines 
“woodlands” to include only 
commercial woodlands “where flat or 
gently rolling land is essential for the 
operation and harvesting: Provided that 
environmental benefits would occur 
from such a woodland, post-mining land 
use”.

Finding 13.8 of the October 20 notice 
pointed out that the preamble to the 
federal rules, 44 F R 15288-15289 (March 
13,1979), states that flat or gently rolling 
terrain is not necessary for silviculture 
and therefore silviculture would not be 
an acceptable alternative postmining 
land use. However, by strictly limiting 
its definition of woodlands to require 
that the operator demonstrate that flat 
land is essential to the proposed 
commercial land use, West Virginia 
would permit such an alternative post
mining land use only where the concern 
discussed in the federal regulation 
preamble is met. Thus, although there 
may be no across-the-board need for flat 
areas for silviculture, there might in a 
specific case be special circumstances 
which would make flat land essential. 
The Secretary finds that W est Virginia's 
provision for a commercial woodlands 
alternative post-mining land use is 
consistent with the federal provisions.

13.9 As discussed in Finding 13.9 of 
the October 20 Federal Register notice, 
West Virginia’s program initially failed 
to require design and/or certification by 
a registered professional engineer (RPE) 
as required by Sections 515(b)(10) of
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SMCRA with regard to siltation 
structures and 515(c)(3) with regard to 
the stability, drainage and configuration 
necessary for the intended alternative 
post-mining land use. West Virginia 
Regulation Section 3E.01 provides that 
an "approved person" for purposes of 
Sections 20-6-10(a)(13) of the State 
statute must be a registered professional 
engineer (RPE). Section 20-6-13(b)(10) of 
the State law covers siltation structures. 
RPE certification of fill stability is 
required by Chapters 8.10, 9.10, and 10.9 
of West Virginia’s Technical Handbook; 
RPE certification of drainage systems is 
required by Section 20-6-13(b)(10)(B) of 
the State statute; and RPE certification 
of the final surface configuration is 
required by Section 2CWmo(a)(13){iv) of 
the State statute. The Secretary finds the 
West Virginia provisions are consistent 
with Sections 515(b)(10) and 515(c)(3) of 
SMCRA.

13.10 As discussed in Finding 13.10 
*of the October 20 Federal Register 
notice, WV SCMRA Section 20-6- 
14(b)(12) regarding the location of drift- 
mine openings in acid producing or iron 
producing coal seams is inconsistent 
with Section 516(b)(12) of SMCRA. The 
Attorney General’s opinion (Part A) 
indicates that changes to this State 
section will be proposed to delete the 
Director’s discretion with regard to the 
placement of these openings. The 
opinion also refers to State Regulation 
Section 7D, which limits the Director’s 
discretion. However, this regulation still 
provides variances to Section 516(b) (12), 
which specifically requires “that 
openings for all new drift mines working 
acid-producing or iron-producing coal 
seams be located in such a manner as to 
prevent a gravity discharge of water 
from the mine." (Emphasis supplied) 
State Regulation Section 7B.05 also 
allows for gravity discharge from these 
types of mines. In view of this language, 
the Secretary finds that WV SCMRA 
Section 20-6-14(b)(12) and Regulation 
Sections 7B.05 and 7D are inconsistent 
with Section 516(b)(12) of SMCRA. 
Approval of the West Virginia program 
is conditioned on the State amending its 
statute and regulations or otherwise 
amending its program to prohibit gravity 
discharge consistent with Section 
516(b)(12) of SMCRA.

13.11 As discussed in Finding 13.11 
of the October 20 Federal Register 
notice, Section 20-6-3(e) of West 
Virginia’s statute allows “minor 
deviations" in its definition of 
approximate original contour. In its 
resubmission (Attorney General’s 
opinion, Part A), the State identifies 
Chapter 18.4.2 of the Technical 
Handbook as demonstrating consistency

with SMCRA. This section of the 
Handbook discusses constructed 
drainage facilities near the tops of 
backfilled highwalls. In the meeting of 
December 30,1980, the State confirmed 
that these drainage structures are the 
only minor deviations allowed under 
their statute and regulations. The 
structures allowed in Chapter 18,4.2 of 
the State’s Technical Handbook are 
consistent with the Secretary’s 
interpretation of approximate original 
contour and do not violate the 
requirement that the highwall be 
eliminated. The Secretary considers this 
official State interpretation to be a 
binding element of the State program 
and relies upon it in approving the 
State’s provisions as consistent with the 
federal requirements.

13.12 As discussed in Finding 13.12 
of the October 20 Federal Register 
notice, the State definition of “adequate 
treatment” in Section 20-6-3(a) of its 
statute states that treated water shall 
not lower the water quality standards 
established for the body of water 
concerned. Since lowering of water 
quality standards is an administrative 
process and not a function of a mining 
operation, the meaning of the State’s 
definition is unclear. The Attorney 
General’s opinion (Part A) indicates that 
changes will be proposed to the State 
Legislature to make this section of the 
law consistent with Section 515(b)(10) of 
SMCRA. Furthermore, as stated in 
Finding 13.7 above, State Regulation 
Sections 6B.04b, 7B.04b., 8B.04b., 9B.03b. 
and 10C.03c. are consistent with the 
federal rules. Approval of West 
Virginia’s program is conditioned on 
amendment of its statute or other 
program amendment to meet the 
concerns discussed in the October 20 
notice and make it consistent with 
Section 515(b)(10) of the SMCRA.

13.13 As discussed in Finding 13.13 
of the October 20 Federal Register 
notice, the State’s definition of “affected 
area” in Section 20-6-3(b) of its statute 
may not provide jurisdiction over 
ground water. The Attorney General’s 
opinion (Part A, response to Finding 
13.13) points to Section 20-6-14(b}(9) of 
the WV SCMRA which specifically 
requires protection of “* * * the 
quantity and the quality of water in 
surface and ground water
systems * * This specific 
performance requirement establishes the 
necessary jurisdiction.

13.14 In Finding 13.14 of the October 
20 Federal Register notice, the Secretary 
found that the definition of “disturbed 
area” in Section 20-6-3{j) of the State 
law is inconsistent with the federal 
definition in 30 CFR 701.5. This finding

was based on two factors. F irst the 
State definition fails to include areas 
upon which topsoil, spoil, coal 
processing waste, underground 
development waste or non-coal waste 
are placed. Second, the definition does 
not provide that the area is considered 
to be disturbed until the bond is 
released.

The first concern has been addressed 
by the requirements of State Regulation 
Sections 2.20 and 10B.03a, and Chapters
8.4 and 8.12 of the Technical Handbook, 
except for topsoil storage areas. Section 
10B.03a provides that as a requirement 
of site development for coal mine waste 
piles, the area must first be cleared and 
grubbed. Chapter 8.4 and 8.12 of the 
Technical Handbook provides the same 
requirement for spoil disposal areas. 
This means that the area would be 
“disturbed” as defined by Section 20-6- 
3(j) of the West Virginia statute. 
Additionally, State Regulation Section 
2.20 provides that "coal waste” is any 
waste coal, rock shale, slurry, culm, gob, 
boney, slate, clay or related materials 
associated with or near a coal seam. 
These two provisions would assure 
treatment of the areas which were of 
concern to the Secretary as “disturbed”, 
except for topsoil storage areas. The 
Secretary is unable to find that a topsoil 
storage area would fall within the 
definition of “disturbed area”. Thus, 
such areas would not be subject to 
provisions of the program, such as 
Section 6B.04a. of the State Regulations 
which requires all surface drainage from 
the disturbed area to pass through 
sediment control structures.

The second concern is addressed by 
the definition of the term “completion of 
reclamation” at State Regulation Section
2.31.

That definition provides that 
reclamation is incomplete until the total 
bond has been released.

Approval of the State’s definition of 
“disturbed area” is conditioned upon . 
inclusion of topsoil storage areas under 
this provision or other amendment of the 
State program to make its provisions 
consistent with the federal 
requirements.

13.15 As discussed in Finding 13.15 
of the October 20 Federal Register . 
notice, Section 711 of SMCRA provides 
for the use of experimental practices 
with the authorization of the regulatory 
authority and the approval of the 
Secretary, but Section 20-6-33 of the 
WV SCMRA fails to provide for the 
Secretary’s approval. In the October 20 
notice, OSM stated that this deficiency 
could be corrected by a regulation 
requiring that all proposed experimental 
practices receive approval of the 
Secretary prior to their initiation. State
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Regulation Section 3H.04 requires that 
the Director of OSM approve any 
experimental practice authorized by the 
regulatory authority. Since the Secretary 
has delegated this authority to the 
Director of OSM, West Virginia’s 
requirement is equivalent to the federal 
provisions.

13.16 As discussed in Finding 13.16 
of the October 20 notice, the narrative 
discussion in the State’s original 
submission was inadequate to 
demonstrate the State’s capability of 
administering and enforcing its program. 
In the narrative discussion in the State’s 
resubmission, the State provided more 
detailed information on the number, 
qualification and distribution of 
permanent program staff. This 
information is presented at several 
places in the narrative resubmission.
The State describes the staffing of the 
District Review Teams for reviewing 
permit applications under the topic 
“Finding 14.5 Comment No. 25.” The 
number, qualifications and distribution 
of its permanent program staff, together 
with estimates as to how existing and 
proposed staff can effectively 
administer the program, are identified 
under the topic “Finding No. 30.” On the 
basis of this new information, the 
Secretary finds that the State has 
demonstrated that it has the capability 
for administering and enforcing its
permanent program performance 
standards. Further discussion 
concerning these issues can be found in 
Findings 14, 20 and 30 below.

13.17 30 CFR 816.101(a) (1) and (3) 
provides that the time for backfilling 
and grading may be extended only 
where the permittee demonstrates 
through a “detailed written analysis” 
that more time is necessary. State 
Regulation Section 6B.09b.7 provides 
that extensions may be granted where 
the permittee “affirmatively 
demonstrates” necessity. The Secretary 
interprets this language to mean that the 
demonstration must be in writing and 
thus finds the State’s regulations to be 
equivalent to the federal rule. •

13.18 The Secretary finds that State 
Regulation Section 6B.02, which 
addresses the casing and sealing of 
holes for purposes of assuring that wate 
pollution does not result, is not 
consistent with 30 CFR 816.13-15 
because it does not contain provisions 
for protective devices and temporary 
sealing. The federal provisions provide 
tor the protection of the public, 
livestock, wildlife and machinery for thi 
potential harmful effects of exploratory 
and other holes which are not properly 
managed or plugged. Approval of West

lrgmia s program is conditioned upon

the addition of language in its 
regulations or other program 
amendment providing the additional 
safeguards found in 30 CFR 816.13-15.

13.19 Federal rule 30 CFR 819.11(c)(1) 
requires that auger holes discharging 
water containing toxic-forming or acid
forming material be sealed or treated 
within 72 hours, while non-discharging 
holes must be sealed within 30 days. 
West Virginia’s statute, Section 20-6- 
13(b)(9), require that all auger holes be 
sealed, but contains no time limit. State 
Regulation Section 6B.09.b.2. and .3. 
require that backfilling and grading 
follow augering within 30 days. Since 
auger holes would have to be sealed 
prior to backfilling and grading, this in 
effect requires that auger holes be 
sealed within 30 days. With regard to 
the 72-hour requirement, State 
Regulation Section 6B.02 provides that' 
no discharge from an auger hole may 
violate water quality standards. West 
Virginia representatives stated at the 
December 30,1980 meeting that they 
interpret their rules to require immediate 
treatment of leaking auger holes. This is 
more stringent than the federal 72-hour 
requirement. The Secretary considers 
this policy statement by W est Virginia 
to be a binding and enforceable part of 
the State program, and finds the State 
provisions consistent with the federal 
provisions.

13.20 The Secretary finds that State 
Regulation Section 6B.07b., which deals 
with auger mining, does not meet the 
requirements of 30 CFR 819.11. First, the 
State has no counterpart to the 
requirement in 30 CFR 819.11(a) that 
auger mining be conducted to maximize 
recoverability of mineral reserves 
remaining after mining by providing 
undistributed areas for future 
underground entrances along augered 
highwalls. The requirement generally 
pertains to only those coal seams and 
areas where later recovery of remaining 
minerals would be practical by 
underground mining techniques.

The second inconsistency is that 30 
CFR 819.11(e) provides that the 
regulatory authority “shall” prohibit 
auger mining under certain 
circumstances, including where a 
prohibition is necessary to maximize 
mineral recoverability, as well as where 
there are environmental problems. The 
State regulations and Section 20-6- 
13(b)(9) of the WV SCMRA provide that 
augering “may” be prohibited in order to 
maximize the utilization, recovery or 
conservation of the mineral and under 
certain other listed circumstances.

Approval of West Virginia’s program 
is conditioned on the inclusion of 
provisions to maximize recoverability of 
mineral resources as required by Section

515(b)(9) Of SMCRA and 30 CFR 819.11, 
and to make the prohibition of auger 
mining mandatory as in 30 CFR 
819.11(e).

13.21 30 CFR 816.85(d) requires that 
coal refuse shall be covered with four 
feet of non-toxic and non-combustible 
material, except under specified 
conditions. While Section 8B.05.b of the 
West Virginia regulations provides for 
the four-foot cover for facilities 
incidental to coal mining, Section 10 of 
the regulations, which governs coal mine 
waste piles, does not. At the December
30,1980, meeting, the State noted that 
omission of the four-foot standard was 
inadvertent. Approval of West Virginia’s 
program is conditioned upon addition of 
corrective language in its regulations or 
other program amendment to provide 
standards consistent with the federal 
requirements.

13.22 30 CFR 816.85(a) requires that 
coal processing waste banks be 
constructed in compliance with the 
provisions of 30 CF’R 816.71 and 816.72. 
State Regulation Section 10 fails to 
incorporate all provisions of 30 CFR
816.71 and .72. Specifically, the State has 
failed to include requirements consistent 
with the provisions of 30 CFR 816.71 (j), 
which provides for inspections during 
construction and 816.72 (b)(1) and (b)(4), 
which pertain to the design of drainage 
structures. In addition, State Section 
10C.08c.3.c. provides for approval of 
impoundments on the fill, while 30 CFR 
816.71(g) provides that no 
impoundments shall be allowed. 
Approval of the West Virginia program 
is conditioned on amendment of Section 
10 bf the State regulations or other 
program amendment to make the State 
program consistent with these federal 
requirements.

13.23 30 CFR 816.74(c)(1) requires 
that fill underdrain design be based on 
the maximum anticipated discharge. 
Chapter 10.5.4 of West Virginia's 
Technical Handbook requires that the 
system be designed based on measured 
or anticipated flows, but does not 
specifically state that maximum flows 
must be anticipated. However, State 
Regulation Sections 6A.02.b.l and 2 
require that field flow data must be 
taken at regular monthly intervals for a 
period of at least six consecutive 
months before the permit application. 
Thus, as the State explained in the 
December 30,1980, meeting, it would not 
be acceptable for an operator to 
measure or anticipate flow only during a 
dry season; he or she must anticipate 
maximum flows. The State provisions 
are equivalent to the federal rule.

13.24 State Regulation Section 
6B.07e.l. provides for modification of 
backfilling and grading requirements for
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special land use purposes. The language 
of the regulation appears to provide a 
broad variance from other requirements 
for backfilling and grading, including 
requirements for approximate original 
contour or highwall elimination. The 
State has provided no explanation of the 
variance and no criteria for its use. The 
Secretary cannot approve a provision 
which allows variances from 
approximate original contour 
requirements, except as authorized by 
Sections 515(c} and 515(e) of SMCRA 
and 30 CFR 824.11 and 826.15. The 
language of the West Virginia regulation 
does not include the criteria included in 
the federal law and regulations. 
Approval of the West Virginia program 
is, therefore, conditioned upon the 
exclusion of this provision as submitted 
from the program. If the State intends 
Regulation Section 6B.07e.l. to 
implement Section 20-6-13(e) of the WV 
SCMRA, revised regulations consistent 
with 30 CFR 824.11 and 826.15 should be 
proposed.

13.25 30 CFR 786.21(b) provides that 
existing structures which cannot be 
reconstructed without causing 
significant harm to the environment or 
public health and safety shall be 
abandoned. West Virginia has no 
regulation explicitly stating this 
requirement However, as the State 
explained at the meeting of December 
30, 1980, they interpret their rules to 
imply such a requirement. State 
Regulation Sections 3H.Q2 and 3H.03 
and Chapter 21 of the Technical 
Handbook provide that all pre-existing 
structures must comply with all 
standards in order to be used. This 
implies that such structures must be 
abandoned if the standards cannot be 
met. The Secretary considers this 
interpretation to be a binding element of 
the State program and relies upon it in 
approving this provision as consistent 
with the federal requirement.

13.26 West Virginia Regulation 
Sections 6A.02.b.l. and 7A.Q2.b.l. do not 
require that permit applications contain 
water analyses related to total 
manganese, as required by 30 CFR 
783.16(b)(2)(vi). However, WV SCMRA 
Section 20-6~10a(19) and State 
Regulation Section 6A.02b. grant the 
State the necessary authority to require 
this analysis. Approval of West 
Virginia’s program is conditioned upon 
addition of a requirement consistent 
with 30 CFR 783.16(b)(2)(vi).

13.27 30 CFR 816.101(a)(3) requires 
that during area strip mining operations 
rough backfilling and grading (1) shall 
be completed within 180 days following 
coal removal, and (2) shall not be more 
than four spoil ridges behind the pit

being worked. State Regulation Section 
6B.09b.4., although it provides that 
backfilling and grading shall not be 
more than two spoil ridges or 3,000 feet 
behind the pit and is more stringent in 
this regard, is not as stringent overall as 
the federal rule because it omits the 180- 
day requirement Accordingly, approval 
of the West Virginia program is 
conditioned upon a regulatory change 
that incorporates the 180-day 
requirement into the regulations for 
backfilling and grading in area strip 
mining.

13.28 Federal regulation 30 CFR 
824.11(a)(7) requires a static safety 
factor of 1.5 or greater if the outslopes of 
the level plateau or rolling configuration 
created by mountaintop removal exceed 
a slope of lv:2h. West Virginia 
Regulation Section 6B.07C.2. fails to 
restrict slopes in excess of lv.2h to those 
having a static safety factor of 1.5 or 
greater. Accordingly, the Secretary finds 
this provision inconsistent with the 
federal requirements. Approval of the 
West Virginia program is conditioned 
upon an amendment which provides for 
the prohibition of outslopes greater than 
lv:2h unless a minimum static safety 
factor of 1.5 will be attained.

13.29 Section 515(d)(1) of SMCRA 
and 30 CFR 826.12(a)(i)(C) forbid placing 
or leaving debris on the downslope in 
areas of steep slopes. State Regulation 
Section 6B.07.a.2 allows the Director of 
the DNR to permit windrowing timber 
where the permittee makes certain 
showings. Hie Secretary considered and 
rejected a similar modification to the 
federal rule 44 F R 15291, (March 13, 
1979). Approval of West Virginia’s 
program is conditioned on amendment 
of the State program to forbid leaving 
any debris on the downslope consistent 
with the federal provisions.

13.30 State Regulation Section 
4C.04g. allows a peak particle velocity 
of two (2) inches per second which shall 
not be exceeded at the nearest 
residence, building, or structure. This is 
inconsistent with 30 CFR 816.65(i), 
which requires that the maximum peak 
particle velocity shall not exceed 1 (one) 
inch per second at the location of any 
dwelling, public building, etc.

The first problem is that the State 
standard of two inches per second peak 
particle velocity is less stringent than 
the federal standard. The second 
problem is that the State states that the 
peak particle velocity shall not be 
exceeded at the nearest residence, 
building, etc. while the federal 
regulation says the peak particle 
velocity shall not be exceeded at the 
location of any dwelling, public building, 
etc. Ground motion resulting from a 
blast, depending upon location.

topography, and geologic conditions 
may not be in excess at the nearest 
dwelling but be in excess at a more 
distant structure in another direction 
from the blast location. Therefore, the 
State regulation is less stringent than its 
federal counterpart

Approval of die West Virginia 
program is conditioned upon 
amendment of State Regulation Section 
4C.04g to reflect the requirements of 30 
CFR 816.65(i) regarding peak particle 
velocity and the locations where the 
velocity is to be measured.

13.31 The Secretary finds that State 
Regulation Section 4D.04 does not 
provide for a 60 day period for alternate 
land use plan review by appropriate 
State and Federal fish and wildlife 
management agencies. This time period 
is found in 30 CFR 816.133(c)(8) and is 
designed to provide adequate review of 
the suitability of such proposed plans 
prior to the beginning of operations. 
Approval of West Virginia’s program is 
conditioned upon the inclusion of a 
regulation or other program amendment 
to provide for a review period consistent 
with 30 CFR 816.133(c)(8).

13.32 State regulations addressing 
the transfer of exploratory or monitoring 
wells consistent with 30 CFR 816.53 and 
30 CFR 817.53 have not been submitted. 
State Regulation Sections 6B.02, 7B.02 
and 8B.02 provide for management, 
sealing, or casing, or use in groundwater 
monitoring, but do not contain criteria 
for transfer of such wells to a third 
party. Since the State Attorney General 
has indicated the transfer of wells could 
occur in West Virginia (Administrative 
Record No. WV 3236), such regulations 
should be included. Approval of the 
West Virginia program is conditioned 
upon the addition of requirements 
consistent with 30 CFR 816.53 and 30 
CFR 817.53.

13.33 The West Virginia program 
does not require that operators promptly 
notify the regulatory authority of slid es  
which may have a potential adverse 
affect on public property, health, safety, 
or the environment or that the operator 
comply with remedial measures req u ired  
by the regulatory authority when su ch  
slides occur as required by 30 CFR 
816.99(b) and 30 CFR 817.99. N o tificatio n  
is important because it is the first in a  
sequence of events (e.g., emergency 
evacuations, traffic control, or entry for 
remedial measures by other than mine 
personnel) that might occur should the 
slide pose substantial threats or require 
more effective measures than those 
contemplated by the operator or within 
his power to effect. Approval of West 
Virginia’s program is conditioned upon 
the inclusion of regulations or other 
program amendments to require
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operator* to notify the regulatory 
authority of slides and comply with any 
remedial measure required.

13.34 In accordance with 30 CFR
731.13 the State of W est Virginia 
proposed in its resubmission of 
December 19,1980 an alternative to the 
provisions of 30 CFR 816.72, 816.73, and
817.72 which provide for the design 
standards of valley and head-of-hollow 
fills. The legal authority for West 
Virginia’s proposal is found in Section 
20-6-13 of die West Virginia SCMRA 
and State Regulation Section 6B.08c. and 
Chapter 8 of the Technical Handbook.

The State proposal combines all 
federal requirements for valley and 
head-of-hollow fills with the exception 
of the requirements for diversions of 
water off or away from the fill in 
channels at the sides of the fill, 30 CFR
816.72 and 817.72. This combination of 
criteria would result in all W est Virginia 
fills having a central rock core drain 
without the diversion of, water provided 
in the federal valley fill requirements.
The requirement found in 30 CFR 
816.73(a), which assures that head of 
hollow fills are limited to a maximum
250,000 cubic yards if not constructed to 
the ridge line, would not be included.
The State could approve exceptions to 
these requirements under State 
Regulation 6B.08c if the method of 
construction had been previously 
approved by OSM.

The limitation on the size of head of 
hollow fills that are not constructed at 
the ridge line was adopted in the federal 
regulations based upon evidence then 
available and expert opinion submitted 
to the Secretary. This data indicated 
that the central rock core drain system 
could be blocked or the flow of water 
entering the core impeded over time if 
the structure was situated so as to be 
subjected to the flow from a substantial 
upstream drainage area. This impeded 
flow or blockage could affect the water 
carrying capacity of the rock core 
system and eventually, the structural 
integrity of the fill. In addition, there 
was concern that the increased flow 
onto the face of the fill from the 
increased upslope drainage would erode 
the surface of the fill creating 
downstream pollution and surface 
instability and potentially saturate the 
fill so as to affect its integrity.

T ie State has provided two 
justification documents in support of its 
proposal: The West Virginia Section of 
the American Society of Civil Engineers, 
Committee on Surface Mining 
Regulations Report and a professional 
field evaluation of existing fills in West 
Virginia, conducted June 30 through July
2,1980, by a committee composed of 
industry and State government officials

representing a variety of disciplines. It is 
difficult to draw specific conclusions 
from these documents regarding long 
term effects of allowing run-off from up- 
slope drainage areas through a rock core 
system in or over fills greater than
250,000 cubic yards. The documents do 
provide evidence and experience that 
West Virginia rock core fills are sound 
and may provide “ * * * a higher factor 
of safety than natural hillsides * * * ” 
The two studies take note of the fact 
that the rock core has a percentage of 
voids as high as 25 to 30% of total 
volume of the core and that the voids 
are substantial in relation to the amount 
of fines which would be transported 
through the core. Further infiltration of 
material from the face of die fill or to the 
core would be limited due to required 
revegetation and reclamation practices. 
These factors support a finding that the 
probability of blockage or impeded 
water flow is within acceptable limits.

The results of the American Society of 
Civil Engineers report are further 
verified by the field inspection and 
study of actual fills constructed in the 
1970’s in W est Virginia under equivalent 
or very similar design criteria as that 
proposed. The observations indicate 
that the fills have remained stable in 
fact and show for all practical purposes 
that neither degradation in their 
integrity nor significant pollution from 
the flow through the core or from 
drainage transported across the face of 
the core have occurred.

The local geologic, topographic, and 
hydrologic conditions and industry 
familiarity with W est Virginia rock core 
drainage systems establish the need for 
the modification of federal requirements 
proposed by W est Virginia. These 
factors must be balanced against the 
complexity of designing, constructing 
and maintaining steep slope 
conveyances for drainage across natural 
ground required by the present valley 
fill requirements.

The Secretary finds that the materials 
provided by West Virginia support 
approval of the proposed “state 
window” but remains concerned about 
the potential impacts of substantial 
flows of water onto or over the fill from 
drainage areas above. In order to fully 
assure that substantial problems will 
not result, the Secretary’s approval is 
conditioned on the State providing 
additional scientific data or studies to 
substantiate the capability of the rock 
core system to handle the long term 
excess run-off that can result from 
allowing uncontrolled drainage onto or 
over the fill without adverse effects. If 
the additional data provided by the 
State indicate that size changes in the

drainage system or maximum fill limits 
are needed to insure long term water 
carrying capacity and integrity, such 
changes will be required of the State.

13.35 West Virginia Regulation 
Section 6B.05 allows spoil blending as a 
method of handling acid-producing or 
toxic-producing materials. Federal 
regulation 30 CFR 816.103(a)(1), which 
required burial in all cases, has been 
suspended and an amendment has been 
proposed. 45 FR 8241-8245 (February 6, 
1980). Until this rule becomes final,
States need only meet the requirement 
in the federal Act. Under Section 
515(b)(14) of the Act, such materials 
must be treated, buried “or otherwise 
disposed of in a manner designed to 
prevent [water] contamination * * * ” 
This would allow blending in 
circumstances where blending would be 
an effective method of preventing 
contamination. The Secretary assumes 
that the Department of Natural 
Resources will only allow blending 
where it will be effective, and 
accordingly finds the State provision 
consistent with the federal provision.

13.36 30 CFR 824.11(a)(8) requires 
that surface runoff from mountaintop 
removal operations be diverted away 
from valley or head-of-hollow fills. State 
Regulation Section 6B.07c.3. contains no 
such requirement. However, the State 
Regulation does require that the contour 
shall be graded to drain inward from the 
outslope except at specific points where 
it drains over the downslope in 
constructed channels. At die December
30,1980, meeting, the State clarified that 
this provision was consistent with 30 
CFR 824.11(a)(8) in that it would not 
allow drainage from the operation to be 
diverted through the associated fill The 
Secretary considers this interpretation' 
to be a binding element of the State 
program and relies upon it in approving 
the State’s provision as consistent with 
federal requirements.

13.37 30 CFR 816.49(a) (1) and (4) 
and 817.49(a) (1) and (4) require that the 
quality of water in permanent 
impoundments be maintained and that 
discharges meet applicable water 
quality standards. West Virginia has no 
such explicit requirement. However, 
State Regulation Section 6B-07e.2. 
requires that the plan for an 
impoundment include data on water 
quality, and 6B.04b. requires that federal 
or State water quality and effluent 
limitations be met. Further, as the State 
explained in the December 30,1980, 
meeting, the bond will not be released if 
these standards are not met. The 
Secretary considers this interpretation 
to be a binding element of the State 
program and relies upon it in approving
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the State’s provision as consistent with 
federal requirements.
Finding 14

The Secretary finds that the 
Department of Natural Resources has 
the authority under West Virginia laws 
and regulations and the West Virginia 
program includes, except as noted 
below, provisions to implement, 
administer and enforce a permit system 
consistent with 30 CFR Chapter VII, 
Subchapter G (permits). This finding is 
made under the requirements of 30 CFR 
732.15(b)(2).

West Virginia incorporates provisions 
corresponding to Sections 506, 507, 508, 
510, 511, and 513 of SMCRA and 
Subchapter G of 30 CFR Chapter VII in 
Chapter 20, Article 6, Sections 8,9 ,10,
11, and 18 of the Code of West Virginia 
and State Regulation Sections 3, 5A, 6A, 
7A, 8A, 9A and 10A. Section (g)(1) of the 
State’s program narrative contains 
discussions of the systems for (1) issuing 
permits, (2) incidental mining permits,
(3) surface mining, underground mining 
and other operations permits, (4) permit 
revisions, (5) permit renewals and (6) 
transfer, assignment, and/or sale of 
permit rights.

Discussion of significant issues raised 
dining the review of the West Virginia 
permit provisions follows.

14.1 As discussed in Finding 14.1 of 
the October 20,1960 Federal Register 
notice, WV SCMRA Section 20-6- 
10(a)(3) is inconsistent with Section 
507(b)(3) of SMCRA. The federal statute 
requires that a permit applicant submit 
with the application a statement of any 
current or previous surface coal mining 
permits or pending application for such 
a permit held by the applicant in the 
United States. West Virginia law 
requires only a statement of any current 
surface mining permits held by the 
applicant or pending application in West 
Virginia. The Attorney General’s 
opinion refers to proposed statutory 
amendments to correct this deficiency. 
Approval of West Virginia’s program is 
conditioned on statutory changes 
necessary to meet the requirements of 
507(b)(3) of SMCRA as outlined above.

14.2 As discussed in Finding 14.2 of 
the October 20,1980 Federal Register 
notice, Section 507(b)(5) of SMCRA 
requires that a permit applicant submit a 
statement of suspended or revoked 
mining permits for the previous five year 
period. WV SCMRA Section 20-6- 
10(a)(5) limits this requirement to 
“permanently” suspended permits which 
are, in effect, revoked permits. The 
Attorney General’s opinion (Part A) 
indicates that legislative changes will be 
proposed to make the State program 
consistent with the federal sections.

Approval of West Virginia’s programáis 
conditioned on amendment of its statute 
to correct this deficiency.

14.3 As discussed in Finding 14.3 of 
the October 20,1980 Federal Register 
notice, Section 510(c) of SMCRA 
requires that the applicant file with his 
permit application a schedule listing any 
and all notices of violation pertaining to 
air or water environmental protection 
incurred by the applicant on any coal 
mining operation in the United States 
within the three-year period prior to the 
date of the application. WV SCMRA 
Section 20-6-10(f) requires this schedule 
only for bond forfeitures, permit 
revocation, cessation orders or 
permanent suspension orders. It does 
not require that other types of notices of 
violations be reported. In addition, 
Section 20-6-18(c) of the WV SCMRA 
allows the Director to consider only 
violations of West Virginia laws during 
the decision making process on permit 
applications. The Attorney General’s 
opinion (Part A) states that a statutory 
change will be proposed to correct this 
deficiency.

Furthermore, State Regulation Section 
3F.01b., which was submitted to 
partially correct this deficiency, has in 
fact complicated the issue. It requires 
reporting “violations of any law, rule, or 
regulation of West Virginia, or of any 
State law, rule, or regulation enacted 
pursuant to Federal law, rule or 
regulation.. . .” This means that 
violations of any federal law, rule or 
regulation would not have to be 
reported. Approval of West Virginia’s 
program is conditioned on amendment 
of the State law and regulations to make 
them consistent with the requirements 
of Section 510(c) of SMCRA.

14.4 Under Section 20-6-31 of the 
WV SCMRA, special provisions exist 
under which a person involved in non
coal development of a property may 
obtain a special permit if, in the course 
of the non-coal development, coal will 
be removed from five acres or less.
These provisions are implemented in 
Section 9 of the West Virginia 
Regulations.

The special provisions for these 
“incidental permits” apply to the 
development of land for commercial, 
residential, industrial or civic use. The 
purpose of the incidental permits is to 
expedite coal removal in instances 
where the primary purpose of the land 
development is not coal mining, but 
where a coal seam is or will be 
encountered in the course of the 
development

West Virginia has had incidental 
permits as part of its regulatory scheme 
for the past three years. During that 
period, 35 incidental permits were

issued for development affecting a total 
of 130 acres. Five of those permits 
affected two acres or less, which means 
they would have been exempt from the 
requirements of SMCRA. No special or 
severe environmental problems have 
been brought to the Secretary’s attention 
by any member of the public in 
connection with any of these incidental 
permits. The Secretary specifically 
requested public comment on this 
provision of the State program in 
Finding 14.4 of the October 20,1980, 
Federal Register notice. Incidental 
permits represent a particularly useful 
mechanism for expedited permitting in 
West Virginia, where commercial land 
development often occurs in areas 
underlain by coal and where coal is 
encountered in the course of unrelated 
construction projects. The statistics and 
other specific information presented to 
the Secretary on incidental permits are 
found in a December 1,1980, letter from 
James Pitsenbarger to Paul Reeves, 
together with 100 pages of 
accompanying justification, copies of 
which were included in the West 
Virginia resubmission. (Administrative 
Record No. WV-261)

Under Section 528(2) of SMCRA and 
the implementing regulations, all 
operations affecting two acres or less 
are exempt from all requirements of the 
federal law. In addition, coal removal 
incidental to government financed 
construction is exempt from the 
substantive requirements of SMCRA, 
without regard to acreage affected. 
Accordingly, the only incidental permit 
operations required to comply with 
minimum Federal standards are those 
privately funded projects affecting 
between two and five acres.

The Secretary has examined the 
incidental permit provisions in West 
Virginia’s law and regulations to 
determine whether they meet minimum 
requirements for permitting, bonding, 
performance standards and inspection 
and enforcement. With respect to the 
contents of the incidental permit 
application, there are detailed 
requirements for maps, ownership 
information, compliance history of the 
developer, site development plans, 
blasting plans and vegetation plans. 
Several specific requirements for permit 
contents found in Sections 507 and 508 
of SMCRA are not explicitly required in 
SCMRA or State regulations. However, 
the State has assured the Secretary that 
it will require all additional information 
which may be appropriate to determine 
compliance with the performance 
standards applicable to the operation. 
Approval of the State provision is 
conditioned on the State demonstrating
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that all applicable data will be included 
in the application.

The incidental permit regulations also 
include detailed performance standards, 
including signs and markers, top soil, 
water quality, acid-producing and toxic 
materials, monitoring, revegetation, 
backfilling and grading. In addition, 
there are special standards for projects 
located on steep slopes. While these 
requirements include most of the 
relevant performance standards of 
SMCRA and 30 CFR Chapter VII, some 
Federal requirements are not clearly 
included, such as prime farmlands 
requirements, requirements related to 
augering during construction, and the 
like. A complete list of these areas is 
found in Administrative Record No. 
WV-317. The State has agreed to 
provide further information to remedy 
deficiencies in the performance 
standards, or explain why the program 
is not deficient. Approval of this 
provision is conditioned on the State 
completing this demonstration.

Bonding of incidental permits is 
required at the rate of $2,000 per acre 
affected. This is in keeping with the 
bonding scheme for all West Virginia 
permits, where a general fund will be 
used to cover bond liability above a 
minimum amount The State has assured 
the Secretary that this fund is available 
for incidental permit liability above the 
$2,000 otherwise posted by the 
developer. The State provisions allow 
the release of the bond at the conclusion 
of site preparation, rather than requiring 
the five-year revegetation responsibility 
found in Section 515(b) (20) of SMCRA. 
Since the permits are only issued where 
development would occur, revegetation 
will not normally be a problem. The 
State will, however, look to the general 
fund after the posted bond is released. 
(Administrative Record WV 318) Since 
Section 519(c) of SMCRA allows 85 
percent of the bond to be released 
before the five-year revegetation 
responsibility period runs out, the 
Secretary deems the West Virginia 
provisions approvable as an alternative 
bonding system under Section 509(c) of 
SMCRA.

Section 20-6-31(c) of the WV SCMRA 
is somewhat ambiguous, in that it might 
be read to exempt developers holding 
incidental permits from periodic 
inspections and enforcement provisions 
applicable to all other permittees. The 
Office of the Attorney General has 
assured the Secretary that this section 
does not exempt incidental permittees 
from the inspection and enforcement 
provisions of the West Virginia program. 
(Administrative Record WV-318).

Finally, the program does not set forth 
in detail the public participation

provisions applicable to these incidental 
permits, although State Regulation 
Section 9A.03 does require evidence of 
notification by the operator to owners of 
contiguous surface areas. The State has 
assured OSM that it will post all 
incidental permit applications for at 
least ten days in the DNR office nearest 
the development site.

The Secretary finds that the West 
Virginia provisions for public 
participation in issuance of incidental 
permits is inadequate, and conditions 
his approval upon the State adopting 
provisions to assure public notice of and 
opportunity to participate in decisions 
on incidental permits.

14.5 As discussed in Finding 14.5 of 
the October 20 Federal Register notice, 
many deficiencies existed in the State’s 
permitting procedures, as addressed in a 
letter dated May 23,1980, from OSM to 
the Department of Natural Resources. 
[Administrative Record No. WV 84] 
Additional program narrative (identified 
as “Finding 14.5, Response to Part II”) 
resolved all of the concerns expressed in 
this letter.

14.6 Under 30 CFR 780.37 and 784.24, 
each permit application must describe 
each road, conveyor, or rail system in 
the permit area. State Regulation 
Section 4A.01 requires the same 
information, but subsection b. provides 
¿ a t  it shall include only railroads over 
which the applicant has a reasonable 
opportunity to exercise control, and 
defines when such an opportunity will 
be considered to exist. The definition is 
narrowly drawn and assures that the 
operator cannot, by voluntarily 
transferring ownership of part of the 
operation, avoid the requirements 
otherwise applicable to a coal operation.

West Virginia’s provision is as 
stringent as the federal provision 
because the Secretary does not interpret 
30 CFR 780.37 to require that an operator 
submit information for portions of a 
railroad over which the operator could 
not possibly exercise any control. Such 
areas are not required to be within the 
permit area and need not be bonded. 
These areas are subject to the 
jurisdiction of other governmental 
agencies.

14.7 30 CFR 788.12(a)(3) requires that 
a permit revision shall be obtained in 
order to continue operation after the 
cancellation or material reduction of the 
liability insurance or performance bond 
upon which the original permit was 
granted. The State does not have a 
provision explicitly stating this 
requirement. However, as the State 
explained in the December 30,1980, 
meeting, they interpret their rules to 
require that a permit be revoked if the 
operator loses or reduces his or her

bond or insurance. This interpretation is 
based on State Regulation Section 3D.02, 
which requires that the insurance policy 
remain in effect during the life of the 
permit or any renewal, and on State 
Regulation Section 4H.03.a., which 
requires that liability under the bond 
continue until all reclamation is 
complete.

14.8 West Virginia regulations do not 
contain provisions for public and other 
notification by the regulatory authority 
as to the approval, modification or 
denial of a permit application, as 
required by 30 CFR 788.23(e). Under this 
provision, the regulatory agency’s 
written findings regarding the permit 
application must be sent to the applicant 
and simultaneously to each person and 
government official who filed written 
objection or comment with respect to 
the application and to the Regional 
Director of (OSM). The regulatory 
authority must also publish a summary 
of its decision in a newspaper or similar 
periodical of general circulation in the 
general area of the proposed operation. 
Approval of West Virginia’s program is 
conditioned on the adoption of a 
regulation or other program amendment 
consistent with 30 CFR 786.23(e) 
regarding public and other notification 
of permit application decisions.

14.9 The Secretary finds that West 
Virginia Regulation Section 12B.07b., 
possibly due to clerical error, could be 
construed to restrict the availability of 
boring and sampling analyses to the 
public in conflict with 30 CFR 
786.15(a)(2) and Section 507(b)(17) of 
SMCRA. 'Hie State regulation is also 
inconsistent with WV SCMRA Section 
20-6-ll(a)(12). The State regulation 
would require only that information on 
potentially toxic materials be made 
available to the public and that all other 
information be kept confidential. 
Approval of West Virginia’s program is 
conditioned upon the amendment of 
State regulation 12B.07b. to be 
consistent with Section 20-6-11 (a)(12) of 
the WV SCMRA and 30 CFR 
786.15(a)(2).

Finding 15
The Secretary finds that the 

Department of Natural Resources has, 
except as noted below, the authority to 
regulate coal exploration consistent 
with 30 CFR Parts 776 and 815 and to 
prohibit coal exploration that does not 
comply with 30 CFR Parts 776 and 815, 
and the West Virginia program includes 
provisions adequate to do so, except as 
noted below. This finding is made under 
the requirements of 30 CFR 732.15(b)(3).

The West Virginia program 
incorporates provisions corresponding 
to Section 512 of SMCRA and 30 CFR
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Parts 776 and 815 (as related to coal 
exploration) in Chapter 2, Article 6, 
Section 8 of the WV Code of and State 
Regulation Section 5. Section (g)(1) of 
the program narrative includes 
discussion of the systems for 
exploration, review, and approval. In the 
West Virginia law and program, 
exploration is referred to as prospecting.

15.1 As discussed in Finding 15 of 
the October 20 Federal Register notice, 
West Virginia’s program narrative 
discussing approval or denial of 
prospecting permits was inconsistent 
with Section 20-6-8 of the State law.
The Secretary finds that Section (g)(1) of 
the State’s narrative resubmission 
(identified as “Finding 14.5 Comment 
No. 6’’) now discusses State procedures 
for approval or denial of prospecting 
permits consistent with State statutory 
requirements.

15.2 30 CFR 776.12(a)(3)(i) and 30 
CFR 776.12(a)(5) require that exploration 
applicants requesting approval to 
remove more than 250 tons of coal 
supply, among other information, a map 
and narrative describing the proposed 
area. WV SCMRA Section 20—6—8(b)(1) 
and State Regulation Section 5A.01b.12. 
also require a map and a narrative. 
However, the West Virginia program 
lacks provisions consistent with several 
of the federal requirements. Approval of 
the West Virginia program is 
conditioned on adoption of provisions 
consistent with the following: An 
additional provision as required by 30 
CFR 776.12(a)(3)(i), requiring a 
description of surface topography, 
geology, surface water and other 
physical features, vegetative cover, and 
the distribution and important habitats 
of fish and wildlife; and a map, as 
required by 30 CFR 776.12(a)(5), 
identifying proposed trenches, roads, 
structures, land excavations, water and 
coal exploratory holes, wells, and earth 
and debris disposal areas, historic, 
cultural, and drainage features, and 
habitats of any endangered or 
threatened species listed pursuant to the 
Endangered Species Act of 1973 (16 
U.S.C. 1531 et seq.).
Finding 16

The Secretary finds that the 
Department of Natural Resources has 
the authority under West Virginia law 
and that the West Virginia program 
includes provisions to require that 
persons extracting coal incidental to 
government-financed construction 
maintain information on site consistent 
with 30 CFR Part 707. This finding is 
made under the requirements of 30 CFR 
732.15(b)(4).

As discussed in Finding 16 of the 
October 20 Federal Register notice,

West Virginia needed to enact 
regulations adequate to implement 
Section 20-6-29(3) of the WV SCMRA, 
concerning extraction of coal incidental 
to government-financed construction, in 
accordance with the requirement of 30 
CFR Part 707 and 30 CFR 732.15(b)(4). 
The West Virginia program 
resubmission contains State Regulation 
Section 9C which is consistent with 30 
CFR Part 707 and meets the 
requirements of 30 CFR 732.15(b)(4).
Finding 17

The Secretary finds that the 
Department of Natural Resources has 
the authority and the West Virginia 
program includes provisions to enter, 
inspect, and monitor all coal exploration 
and surface coal mining and reclamation 
operations on non-Indian and non- 
federal lands within West Virginia, 
consistent, except as noted below, with 
the requirements of Section 517 of 
SMCRA (inspections and monitoring) 
and 30 CFR Chapter VII, Subchapter L 
(inspection and enforcement). This 
finding is made under the requirements 
of 30 CFR 731.15(b)(5).

Provisions corresponding to Section 
517 of SMCRA and Subchapter L of 30 
CFR Chapter VR for inspection and 
monitoring are found in Chapter 20, 
Article 6, Section 15 of the Code of West 
Virginia and State Regulation Section 14 
of the State Regulations. Section (g)(4) of 
the program narrative contains a 
discussion of West Virginia’s inspection 
procedures. Discussion of significant 
issues raised during the review of the 
West Virginia inspection and 
enforcement procedures follows:

As discussed in Finding 17 of the 
October 20 Federal Register notice, 
Section 521(a)(1) of SMCRA grants 
authority to citizens to accompany an 
inspector during an inspection resulting 
from a citizen’s complaint. Section 20-6- 
15(g) of the WV SCMRA provides, 
however, that neither the permittee nor 
his authorized agents or employees shall 
be liable for any injury sustained by a 
citizen accompanying the inspector onto 
the minesite except for willful and 
deliberate acts. The Secretary found in 
the October 20 Federal Register notice 
that this provision of the West Virginia 
SCMRA could operate as a constraint 
on citizens exercising their right to go to 
the mine site. Consequently, approval of 
the West Virginia program is 
conditioned upon die deletion of this 
provision from Section 20-6-15(g) of the 
WV SCMRA. _
Finding 18

The Secretary finds that the 
Department of Natural Resources has 
the authority under the West Virginia

law and the West Virginia program 
includes provisions to implement* 
administer, and enforce a system of 
pèrformance bonds and liability 
insurance, or other equivalent 
guarantees consistent with the 
requirements of Sections 509 and 519 of 
SMCRA and 30 CFR Chapter VII, 
Subchapter J (performance bonds). The 
Secretary finds that the Department of 
Natural Resources has the authority 
under West Virginia law and the West 
Virginia program includes provisions to 
implement, administer, and enforce an 
alternative system of performance 
bonds consistent, except as noted 
below, with Section 509(c) of SMCRA. 
This finding is made under the 
requirements of 30 CFR 732.15(b)(6).

Provisions corresponding to Sections 
509 and 519 of SMCRA and to 
Subchapter J of 30 CFR Chapter VII are 
incorporated in Chapter 20, Article 6, 
Sections 12 and 26 of the Code of West 
Virginia and State Regulation Section 
4H. Section (g)(3) of the State program 
narrative contains descriptions of the 
State’s process for implementing, 
administering, and enforcing a system of 
performance bonds and liability 
insurance or other equivalent 
guarantees.

Discussion of significant issues raised 
in the review of West Virginia’s bonding 
and insurance provisions follows:

16.1 As discussed in Finding 18.1 of 
the October 20 Federal Register notice, 
West Virginia needed to submit 
additional information to demonstrate 
that its alternative bonding system will 
provide sufficient funds to allow the 
DNR to complete reclamation where 
necessary and that the system will 
provide an incentive for the operator to 
fulfill his or her obligations. Regulation 
4H and the Attorney General’s opinion 
(Part A, as Finding 18.1) address these 
concerns. The Secretary agrees that the 
approach taken by West Virginia is 
innovative and finds that the funding 
system is procedurally approvable.

The sole remaining concern of the 
Secretary is whether or not the State 
fund will always contain enough money 
to cover the demands made upon it. The 
materials submitted in the Attorney 
General’s opinion, although they provide 
some information on the amount of 
money in the fund, are not sufficient for 
a final determination by the Secretary 
that projected fund balances will be 
either more or less than may be required 
under reasonably projectable 
conditions. The Secretary believes that 
such a determination, based on standard 
statistical and actuarial techniques, is 
required before the size of the fund is 
finally approved. Thus, approval of the 
State alternative bonding system is
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conditioned on the State providing the 
Secretary within a reasonable period of 
time with the results of an analysis by a 
professionally qualified party using 
standard statistical and actuarial 
techniques, sufficient to demonstrate 
that the amount of money going into the 
fund will cover the demands likely to be 
placed upon it. Further, the State will 
have to modify the limits on the fund 
balance now included in West Virginia 
SCMRA if such changes are found 
necessary as a result of this study. OSM 
will assist the State in the design and 
conduct of the study if requested to do 
so by DNR.

18.2 Finding 18.2 of the October 20 
Federal Register notice stated that 
Section 20-6-12(f) of the WV SCMRA 
was inconsistent with Section 509(a) of 
SMCRA because it could allow violation 
of federal water quality requirements.
The West Virginia provision allows 
release of the bond if untreated drainage 
or discharge “is not lower than the 
water quality of the receiving stream.” 
The Secretary’s finding was in error to 
the extent it relied upon Section 509(a) 
since neither that section nor Section 
519 of SMCRA restrict the release of the 
backfilling and grading portion of a 4 
bond on the basis of water quality, 
However, to the extent the State 
provision could be interpreted to allow 
discharges in violation of the water 
quality standards for the receiving 
stream it would violate the provisions of 
the Federal Water Pollution Control Act, 
as amended, and the requirements of 
Sections 510 and 515 of SMCRA 
regarding the protection of hydrologic 
resources. The Secretary finds that State 
Regulation Section 6B.04b. does require 
all discharges from the permit area to 
meet water quality standards. This 
provision and West Virginia Code, 
Chapter 20, Article 5A, resolves the 
concerns expressed by the Secretary in 
the October 20 notice. (See also the 
Attorney General’s opinion Part A, 
response to Finding 13.7.)

18.3 As discussed in Finding 18.4 of 
the October 20 Federal Register notice, 
the narrative discussion in the State’s 
original submission was inadequate in 
that it provided no information on the 
State procedures for filing bonds or 
insurance policies. The narrative 
resubmission relating to Finding 18.1 
presents additional information on West 
Virginia’s bonding and insurance 
provisions. This information together 
with State Regulation Sections 3 and 4H 
of the State’s regulations demonstrates 
that the State’s bonding and insurance 
procedures meet the requirements of 30 
CFR Part 808. The Secretary finds these 
procedures acceptable.

18.4 Section 507(f) of SMCRA and 30 
CFR 806.14(b) provide that the liability 
insurance policy must remain in force 
during the life of the permit, including 
reclamation operations. Section 20-6- 
10(a)(19)(d) of the WV SCMRA contains 
a similar provision, but State Regulation 
Section 3D.01 provides that blasting 
insurance need be in effect only as long 
as blasting activities occur. The 
Secretary finds this provision consistent 
with the federal provision. Section 507(f) 
of SMCRA and 30 CFR 806.14(b) do not 
require that the insurance policy 
continue to cover blasting when no 
blasting is occuring. However, the basic 
liability policy must remain in effect 
until reclamation activities are 
complete.
Finding 19

The Secretary finds that the 
Department of Natural Resources has, 
except as noted below, the authority 
and the West Virginia program provides, 
except as noted below, for civil and 
criminal sanctions for violations of West 
Virginia law, regulations and conditions 
of permits and exploration approvals 
including civil and criminal penalties 
consistent with Section 518 of SMCRA 
(penalties) including the same or similar 
procedural requirements. This finding is 
made under the requirements of 30 CFR 
732.15(b)(7).

Provisions corresponding to Section 
518 of SMCRA and to 30 CFR 845 are 
incorporated in Chapter 20, Article 6, 
Section 17 of the Code of West Virginia 
and in Section 14 of the State’s 
Regulations. Section (g)(7) of the 
program narrative contains descriptions 
of the State’s procedures for civil and 
criminal sanctions.

In Finding 19 of the October 20 
Federal Register notice the Secretary 
found several provisions of State law 
unacceptable as being inconsistent with 
SMCRA and the regulations 
promulgated thereunder. Many of these 
problems involve statutory deficiencies 
which could not be addressed before the 
resubmission, because the State 
legislature did not convene until after 
resubmission. The State has submitted 
both revised and additional regulations 
which do modify the nature and extent 
of some deficiencies. Thus, the Secretary 
finds that State requirements and 
provisions remain inconsistent with 
federal requirements and provisions as 
setyforth in the following findings. 
Approval of the West Virginia program 
is conditioned upon revisions which 
remedy these inconsistencies.

19.1 In Finding 19.2 of the October 20 
Federal Register notice, the Secretary 
noted several inadequacies in the 
State’s proposal for assessing,

adjudicating, and collecting civil 
penalties. The areas of concern were (1) 
inadequate description of the 
procedures for proposing civil penalties;
(2) lack of regulations pertaining to the 
administrative assessment of civil 
penalties; (3) use of the Magistrate 
Courts to impose civil penalties; (4) 
failure to provide for the prepayment of 
civil penalties into an escrow account;
(5) failure to provide that findings of fact 
and a written decision shall be prepared 
after a public hearing; (6) no specific 
provision for public participation; and
(7) provision for a jury trial in magistrate 
court. A detailed discussion of the 
issues involved with each of these 
considerations can be found in the 
October 20 Federal Register notice (45 
FR 69258-69259).

With respect to the description of the 
procedures for proposing civil penalties 
and the development of regulations 
pertaining to the administrative 
assessment of civil penalties, the State’s 
resubmission contains State Regulation 
Section 14A.02. This section provides 
that each reclamation inspector shall, 
within fifteen days of issuing a notice or 
order, confer with his reclamation 
supervisor or other duly authorized 
person, who shall determine the amount 
of penalty to be sought using the factors 
listed in WV SCMRA Section 20-6-17(c). 
This approach to making penalty 
assessments is sufficient to meet the 
Secretary’s concerns in this regard with 
one exception. Section 518(b) of SMCRA 
envisions the administrative assessment 
of penalties. Section 20-6-17(c) of the 
WV SCMRA contains the same general 
criteria for assessing penalties as 
Section 518(a) of SMCRA, but the State 
program contains no regulations or other 
procedures which would give inspectors 
or magistrates any guidance as to how 
these general criteria would be applied 
in specific factual situations. Although 
the State cannot be required to develop 
any particular system for assessing civil 
penalties, some form of guidance is 
necessary. The failure to provide any 
regulations or guidelines for assessing 
penalties would almost certainly result 
in widely varying assessments under 
similar factual situations. In addition, 
without additional written guidance, 
magistrates could change the penalty 
proposed by the inspector with virtual 
impunity. This would, for all practical 
purposes, result in judicial 
determination of penalties, which is 
inconsistent with 518(b) of SMCRA. 
Accordingly, approval of West 
Virginia’s procedures for proposing civil 
penalties is conditioned on the adoption 
of regulations, or other program 
amendment, which would provide
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guidance to inspectors and magistrates 
for applying the general criteria of WV 
SCMRA Section 20-6-17(c).

The State’s proposal for using the 
magistrate court to impose civil 
penalties contained in its original March
3,1980 submission has been changed by 
virtue of proposed statutory 
amendments to WV SCMRA Section 20- 
6-17(d). These changes, as explained in 
the Attorney General’s opinion 
(discussion at Part A, response to 
Findings 19.3 and 27.4) address the 
concerns of the Secretary previously set 
forth in Finding 19.2 of the October 20 
Federal Register notice. The proposed 
statutory changes would make the 
magistrate judges similar to 
administrative law judges in all 
significant respects. Approval of this 
aspect of the West Virginia program is 
conditioned upon enactment of 
proposed statutory changes or other 
program amendments which meet the 
concerns of the Secretary expressed 
here and in Finding 19.2 of the October 
20 Federal Register notice.

The State has proposed an 
amendment to WV SCMRA Section 20- 
6—17(d) which provides that an operator 
must place the amount of a proposed 
penalty in escrow if the operator wishes 
to challenge the penalty in magistrate 
court. Approval of the West Virginia 
program is conditioned upon the 
enactment of statutory language or other 
program changes which meet the 
prepayment requirement of Section 
518(c) of SMCRA.

The State has proposed an 
amendment to Section 20-6-17(d) of the 
WV SCMRA that would provide citizens 
full access to the magistrate court, 
including intervention and recovery of 
attorney fees. Approval of the State 
program is conditioned upon the 
enactment of statutory changes or other 
program changes which address the 
concerns of the Secretary as set out here 
and in Finding 19.2 of the October 20 
Federal Register notice. The State has 
proposed an amendment to Section 20- 
6-17(d) which makes clear that jury 
trials are not available in civil penalty 
proceedings in magistrate court.
Approval of the West Virginia program 
is conditioned upon statutory or other 
program changes, which insure that jury 
trials will not be available in civil 
penalty proceedings.

19.2 In Finding 19.3 of the October 20 
Federal Register notice, the Secretary 
found that West Virginia Code Ann. 
Section 50-5-12, which provides that 
appeals from the magistrate court to tbe 
county circuit court are de novo, is 
inconsistent with Section 525 of 
SMCRA. The Attorney General’s 
opinion (Part A, response to Findings

19.3 and 27.4) states that a legislative 
change will be proposed to eliminate de 
novo review of magistrate decisions. 
Approval of the West Virginia program 
is conditioned on amendment of the 
State statute or other program change 
which corrects this deficiency.

19.3 In Finding 19.4 of the October 20 
Federal Register notice, the Secretary 
found that Section 20-6-17{a) of the WV 
SCMRA, which provides that mandatory 
daily penalties for certain cessation 
orders terminate once corrective steps 
have been initiated to the satisfaction of 
the inspector, is inconsistent with 518(h) 
of SMCRA, which provides that the 
penalty shall be imposed for each day 
the violation continues unabated. The 
Attorney General’s opinion (Part A, 
response to Finding 19.4) states that a 
legislative change will be proposed to 
correct this inconsistency. In the interim, 
State Regulation Section 14A02c 
specifies that only when the violation is 
abated will corrective steps have been 
“initiated to the satisfaction of the 
reclamation inspector." While this 
regulation reduces the Secretary’s 
concern, approval of the West Virginia 
program is conditioned on amendment 
of the State statute which corrects this 
deficiency.

19.4 In Finding 19.5 of the October 20 
Federal Register notice, the Secretary 
found that the West Virginia program 
provides two independent avenues for 
appealing a notice of violation, which 
could lead to forum shopping and 
inconsistent interpretations of State law. 
The Attorney General’s opinion (Part A, 
response to Finding 19.5) states that a 
legislative change will be proposed to 
place jurisdiction over civil penalty 
cases exclusively in the magistrate 
system. In the interim, the Reclamation 
Board will interpret the provisions of 20- 
6-17(d) of the WV SCMRA as removing 
appeals of civil penalty cases from 
board jurisdiction. While this regulation 
reduces the Secretary’s concern, 
approval of the West Virginia program 
is conditioned upon revisions to the 
program which correct this deficiency.
Finding 20

The Secretary finds that the 
Department of Natural Resources has, 
except as noted below, the authority 
under West Virginia law to issue, 
modify, terminate and enforce notices of 
violation, cessation orders and show 
cause orders consistent with Section 521 
of SMCRA (enforcement) and with 30 
CFR Chapter VII, Subchapter L 
(inspection and enforcement), including 
the same or similar procedural 
requirements. This finding is made 
under the requirements of 30 CFR 
732.15(b)(8).

Provisions corresponding to Section 
521 of SMCRA and to Subchapter L of 30 
CFR Chapter VII are included in Chapter 
20, Article 6, Sections 16 and 17 of the 
Code of West Virginia and Section 14 of 
the State’s Regulations.

In Finding 20 of the October 20,1980 
Federal Register notice, the Secretary 
found certain provisions of the West 
Virginia program unacceptable as 
inconsistent with SMCRA and the 
regulations promulgated thereunder. 
Several of the problems previously 
identified by the Secretary involve 
statutory deficiencies which could not 
be addressed before the State 
resubmission because the legislature 
does not convene until after the 
resubmission. However, West Virginia 
has made changes in its resubmission in 
several areas which address certain 
previously identified problems and 
minimize the effect of others.

The following constitute the 
Secretary’s findings on this portion of 
the West Virginia resubmission. 
Approval of the West Virginia program 
is conditioned upon revisions to the 
State Program which remedy these 
inconsistencies.

20.1 As discussed in Finding 20.1 of 
the October 20 Federal Register notice, 
Section 20-6-16(a) of the WV SCMRA 
grants discretionary authority for an 
inspector to issue a cessation order in 
situations of imminent danger. Section 
521(a)(2) of SMCRA mandates that such 
orders be issued.

State Regulation Section 14A.03a 
mandates that inspectors issue a 
cessation order in situations of 
imminent danger. The Secretary finds 
that with this revision the West Virginia 
program is consistent with the federal 
requirements.

The Secretary recommends that the 
West Virginia statute be changed to 
provide for mandatory issuance of 
cessation orders in these situations. A 
successful challenge to the authority of 
the Department of Natural Resources to 
promulgate or enforce the regulation 
might result in the Secretary being 
forced to intervene in the administration 
of the West Virginia program. A 
statutory amendment mandating the 
issuance of a cessation order in cases of 
imminent environmental harm or danger 
to persons would obviate this 
possibility.

20.2 As dismissed in Finding 20.2 of 
the October 20 Federal Register notice, 
Section 20-6-17(a) of the WV SCMRA 
provides that if an operator 
affirmatively demonstrates that 
compliance with a notice of violation is 
unattainable due to conditions totally 
beyond the control of the operator, 
issuance of a cessation order for failure
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to abate is not mandatory. As the 
Secretary noted in the October 20 
Federal Register notice, this appears to 
be inconsistent with Section 521(a)(3) of 
the SMCRA. which provides for a 
maximum time limit of 90 days for 
abatement of violation and for 
immediate cessation where a violation 
is not timely abated.

The Attorney General’s opinion 
explains that this exception applies only 
to (1) strikes which result in employees 
of the operator being completely 
excluded from taking steps to correct 
the problem, and (2) acts of God as that 
phrase is generally understood (i.e. 
cataclysmic events and not just heavy 
rain, Adkins v. City o f Hinton, 142 S.E. 
2nd 889 (1965)). .

The Secretary believes that he has the 
authority to recognize legitimate, 
narrowly-drawn exceptions to the 
ninety-day abatement limitation, and 
that die State’s exceptions meet this 
test. These exemptions in no way act as 
a deterrent to prompt remedial action 
and would never provide a defense to 
an operator whose negligence, tardiness 
or failure to anticipate foreseeable 
problems were a contributing factor in 
his failure to abate. The Secretary, 
therefore, finds that the exceptions to 
the ninety-day abatement limitation 
contained in Section 20-6-17(a) of the 
WV SCMRA, as limited by the Attorney 
General’s opinion, are consistent with 
Section 521(a)(3) of SMCRA.

20.3 As discussed in Finding 20.3 of 
the October 20 Federal Register notice, 
Section 20-6-17(a) of the WV SCMRA 
provides that if any of the requirements 
of the law and regulations or permit 
conditions have not been complied with, 
the Director “may cause a notice of 
violation to be served on the operator”. 
Section 521(a)(3) of the SMCRA requires 
mandatory issuance of a notice of 
violation when the Secretary or his 
authorized representative determines 
that any permittee is in violation of any 
requirement of the Act or any permit 
condition required by the Act. State 
Regulation Section 14A.04 requires each 
inspector to issue a notice of violation 
for all violations observed. The 
Secretary finds that this regulation 
makes West Virginia’s program 
consistent with the Federal Act.

The Secretary recommends that 
Section 20-6-17(a) of the WV SCMRA 
statute be amended to provide for 
mandatory issuance of notices of 
violations for all observed violations. A 
successful challenge to the authority of 
the Department of Natural Resources to 
promulgate or enforce this regulation 
might result in the Secretary being 
forced to intervene in the administration 
ot the West Virginia program. A

statutory amendment mandating the 
issuance of a notice of violation would 
obviate this possibility.

20.4 As discussed in Finding 20.4 of 
the October 20 Federal Register notice, 
Section 521(a)(3) of SMCRA provides 
that a cessation order shall remain in 
effect until the Secretary determines 
that the violation has been abated. 
Section 20-6-17(a) of the WV SCMRA 
provides for a mandatory daily civil 
penalty only until corrective steps have 
been initiated. The Secretary finds this 
provision inconsistent with the Federal 
requirements. The Attorney General’s 
opinion (Part A, response to Finding 
20.4) states that a legislative change will 
be proposed to correct this 
inconsistency. In the interim, State 
Regulation Section 14A.03b specifies 
that the cessation order shall remain in 
effect until the violation is abated.
While this regulation reduces the 
Secretary’s concern, approval of the 
West Virginia program is conditioned on 
amendment of the State statute which 
corrects this deficiency.

20.5 As discussed in Finding 20.5 of 
the October 20 Federal Register notice. 
Section 20-6-16(a) of the WV SCMRA 
mandates that a cessation order shall 
expire twenty-four hours after the order 
becomes effective unless an informal 
conference is held by a reclamation 
supervisor at or near the mine site. 
Section 521(a)(5) of SMCRA states that a 
cessation order shall expire within thirty 
days unless a public hearing is held at or 
near the mine site. In Finding 20.5 of the 
October 20 Federal Register notice, the 
Secretary found that the State had not 
adequately demonstrated that it could 
conduct the required hearings in a 
timely manner. The Secretary requested 
the State to provide documentation that 
the State has adequate staff to insure 
that cessation orders will not expire 
because of insufficient personnel to 
conduct the hearings. In the revised 
program narrative provided with its 
resubmission, the State demonstrates 
that it has adequate staffing to conduct 
such hearings in a timely manner. 
Therefore, the Secretary finds this 
provision of WV SCMRA Section 20-6- 
26(a) is acceptable.

20.6 In Finding 20.6 of the October 20 
Federal Register notice the Secretary 
found that the State failed to address 
the procedures for issuance of orders 
and notices in accordance with 30 CFR 
731.14(g)(4). In the revised program 
narrative (identified as “Comment No. 
30”) the State described its procedure 
for the issuance of orders and notices. In 
addition, the State has provided 
regulations (Section 14) and proposed 
statutory amendments which further

explain its inspection procedures. The 
Secretary finds that these procedures 
are the same or similar to those in 
SMCRA and the regulations 
promulgated thereunder.

20.7 State Section 20-6-16(c) of the 
WV SCMRA provides that an inspector 
shall be readily available to vacate a 
cessation order upon abatement of a 
violation. As the Secretary noted in 
Finding 20.7 of the October 20 Federal 
Register notice, this section could allow, 
or possibly require, the vacation rather 
than termination of such orders. 
Therefore, the Secretary finds that this 
provision of State law is less stringent 
than federal law. The Attorney 
General’s opinion (Part A, response to 
Finding 20.7) states that a legislative 
change will be proposed to correct this 
inconsistency. In the interim, State 
regulation Section 14A.03d. specifies 
that the term "vacate” will not mean 
that the violation is to be treated as if it 
never existed, which is the meaning 
usually assigned to the term in the 
federal regulations. While this 
regulation reduces the Secretary’s 
concern, approval of the W est Virginia 
program is conditioned upon revisions 
to the statute which remedy this 
deficiency.

20.8 In Finding 20.8 of the October 20 
Federal Register notice, the Secretary 
noted that Section 20-6-17(a) of the WV 
SCMRA omits the language in Section 
521(a)(3) of SMCRA which states that in 
a cessation order issued for failure to 
abate a notice of violation, “the 
Secretary shall determine the steps 
necessary to abate the violation in the 
most expeditious manner possible, and 
shall include the necessary measures in 
the order.” The Secretary finds the State 
provision inconsistent with SMCRA to 
the extent that the federal requirement 
is omitted. The Attorney General’s 
opinion (Part A, response to Finding 
20.8) states that a legislative change will 
be proposed to correct this 
inconsistency. In the interim, State 
Regulation Section 14A.03tf.'requires the 
inspector to identify the necessary steps 
to abate the violation in the most 
expeditious manner possible. While this 
regulation reduces the Secretary’s 
concern, approval of the W est Virginia 
program is conditioned upon revisions 
to the statute or other program 
amendments which remedy this 
deficiency.

20.9 State Regulation Section 14A.01 
contains procedures for issuance of 
show cause orders similar to the 
requirements of 30 CFR 843.13. 
However, federal law provides that an 
unwarranted failure to comply exists 
where a permittee fails to prevent or
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abate a violation due to indifference, 
lack of diligence, or lack of reasonable 
care. Although the State regulation is 
similar with respect to the failure to 
prevent a violation, it does not reference 
the failure to abate a violation. In some 
situations the failure to prevent a 
violation may be excusable whereas the 
failure to abate the violation is 
unwarranted, so it is important that both 
situations be covered in the State 
regulation. Also, the word “no” in State 
Regulation Section 14A.01.a.3 negates 
the meaning of the show cause 
regulations. This is an obvious clerical 
error (Administrative Record No. WV 
313) which must be corrected. Approval 
of the program is conditional upon 
changes which correct these problems.
Finding 21

The Secretary finds that the 
Department of Natural Resources has 
the authority and the West Virginia 
program contains provisions to 
designate areas unsuitable for surface 
coal mining consistent, except as noted 
below in part, with 30 CFR Chapter VII, 
Subchapter F (designations of areas 
unsuitable for mining). This finding is 
made under the requirements of 30 CFR 
732.15(b)(9).

Provisions corresponding to Section 
522 of SMCRA and to Subchapter F of 30 
CFR Chapter VII are included in 20-6-22 
of the Code of West Virginia and in 
Sections 3 and 13 of the State 
regulations. Section (g)(ll) of the West 
Virginia program narrative describes the 
system by which petitions for 
designating areas unsuitable for surface 
coal mining will be received and 
processed and the establishment of a 
data base and inventory system. A 
discussion of significant issues raised in 
the review of West Virginia’s provisions 
concerning unsuitability designations 
follows.

21.1 As discussed in Finding 21.1 of 
the October 20 Federal Register notice, 
Section 20-6-22(d)(l) of the WV SCMRA 
allows the Director of DNR to issue 
variances to the prohibitions of Section 
522(e)(1) of SMCRA which relate to 
mining within the boundaries of certain 
areas of national importance established 
by Congress. Approval of West 
Virginia’s program is conditioned upon 
amendment of the State statute to 
eliminate the variance provision. In 
addition, the Director of DNR has agreed 
not to issue such a variance before the 
statute is amended.

21.2 As discussed in Finding 21.2 of 
the October 20 Federal Register notice, 
the State has proposed to use the West 
Virginia Heritage Trust Program to 
satisfy the requirements of a data base 
and inventory system under Section

522(2)(4)(B) of SMCRA. The original 
narrative did not include an adequate 
discussion work plan or methodology for 
developing the Trust Program to provide 
the required information, nor did the 
State identify local, State, or federal 
sources of information necessary for the 
process. The narrative resubmission 
contains a work plan for systematically 
developing an inhouse data base around 
the nucleus of the Heritage Trust data 
base. Local, State and federal sources of 
information are listed in the discussion. 
The program narrative resubmission 
also contains a description of the State’s 
procedure for designating lands 
unsuitable for coal mining activity 
(identified as “Comment No. 42”). On 
the basis of this information, the 
Secretary finds the State's narrative 
describing its proposed data base 
system acceptable.
Finding 22

The Secretary finds that the 
Department of Natural Resources has 
the authority under West Virginia laws 
and the West Virginia program contains, 
except as noted below, provisions for 
public participation in the development, 
revision and enforcement of West 
Virginia’s laws and regulations and the 
West Virginia program consistent with 
the public participation requirements of 
SMCRA and 30 CFR Chapter VII. This 
finding is made under the requirements 
of 30 CFR 732.15(b)(10).

Provisions corresponding to public 
participation requirements in SMCRA 
and in 30 CFR Chapter VII are included 
throughout the West Virginia statutes 
and rules submitted as part of the 
program. Revised Section (g)(14) of the 
program narrative describes the 
procedures for insuring that adequate 
public participation is provided 
throughout the development and 
functioning of the State program.

Discussion of significant issues raised 
in the review of West Virginia’s public 
participation provisions follows:

22,1 In Finding 22.1 of the October
20,1980 Federal Register notice; the 
Secretary found that Section 20-6-24(b) 
of the WV SCMRA was inconsistent 
with 43 CFR Part 4 to the extent that it 
provided for a determination of 
timeliness of intervention on a case by 
case basis. 43 CFR 4.1110(a) allows 
intervention at any stage in an 
enforcement proceeding. Part C of the 
Attorney General’s opinion in the State 
program resubmission of December 19, 
1980 explains that “an intervenor may 
intervene in any stage of the proceeding. 
Obviously once the hearing is started or 
ended an intervenor may be allowed to 
proceed only upon showing, a reason for 
not appearing before and how his

intervention and his evidence or brief 
will further the process.” The Secretary 
finds that this legal interpretation of WV 
SCMRA Code Section 20-6-24 shows 
that it is consistent with the Federal 
intervention provision and bases his 
approval on the interpretation.

22.2 In Finding 22.2 of the October 20 
Federal Register notice, the Secretary 
found that although the State submitted 
a listing in Section (g)(14) of the 
narrative of areas of public 
participation, he could not find that the 
State is capable of providing for public 
participation throughout the program 
because the program did not describe 
avenues of public participation. The 
narrative resubmission presents a more 
detailed list of areas for public 
participation than the original 
submission and presents a ten-point 
discussion of avenues for public 
participation. Accordingly, the Secretary 
finds that the public participation 
process is consistent with Federal 
requirements.

22.3 In Finding 22.3 of the October 20 
Federal Register notice the Secretary 
found that Section 20-6-24(f) of the WV 
SCMRA provides that, with respect to 
appeals to the Reclamation Board of 
Review, all fees and mileage expenses 
incurred and the expense of preparing 
the record at the reqùest of the appellant 
would have to be paid by the appellant 
This Section and Section 20-6-25{c) 
require the appellant to bear the cost of 
preparing and transcribing the record. 
Section 29A-5-l(f) of the West Virginià 
Code appears to place the cost of 
preparing the transcript upon the 
agency. The Secretary found that the 
West Virginia procedures were 
inconsistent with SMCRA to the extent 
that appellants would be required to 
bear the cost of preparing the record of 
proceedings. Since the statute has not 
been amended to resolve this problem 
the Secretary finds that this provision is 
inconsistent with SMCRA. Approval of 
the State program is conditioned on 
amendment of the program to meet the 
requirements of SMCRA.
Finding 23

The Secretary finds that the West 
Virginia Department of Natural 
Resources has the authority under West 
Virginia laws, except as noted below, 
and the West Virginia program includes, 
except as noted below, provisions to 
monitor, review, and enforce the . 
prohibition against indirect or direct 
financial interests in coal mining 
operations by employees of the West 
Virginia Department of Natural 
Resources or other State employees 
consistent with 30 CFR Part 705 
(restrictions on financial interests of
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State employees). This finding is made 
under the requirements of 30 CFR 
732.15(b)(U).

Provisions corresponding to Section 
517(g) of SMCRA are incorporated in 
Chapter 20, Article 6, Section 40 of the 
Code of West Virginia.

In Finding 23 of the October 20 
Federal Register notice, the Secretary 
found die lack of conflict of interest 
requirements for die Reclamation 
Commission unacceptable. The revised 
Attorney General's opinion (Part A. 
response to Finding 23) states that an 
amendment will be proposed to the 
State Legislature to correct this 
deficiency. Approval of the State 
program is conditioned upon adoption of 
a provision subjecting all members of 
the Reclamation Commission to the 
provisions of Section 20-6-40 of the 
Code of West Virginia.
Finding 24

The Secretary finds that the West 
Virginia Department of Natural 
Resources has the authority under West 
Virginia laws and the West Virginia 
program includes provisions to require 
the training, examination, and 
certification of persons engaged in or 
responsible for blasting and the use of 
explosives in accordance with Section 
719 of SMCRA to the extent required for 
approval of its program. This finding is 
made under the requirements of 30 CFR 
732.15{b)(12).

Provisions corresponding to Section 
719 of SMCRA are incorporated in 
Chapter 20, Article 6, Section 34 of the 
Code of West Virginia. Section (g)(13) of 
the West Virginia program narrative 
contains a description of the cooperative 
effort between the State Department of 
Mines and the Department of Natural 
Resources as it relates to blaster 
training and certification. West Virginia 
has no regulations on training, 
examination, and certification of 
persons engaged in blasting. However, 
under 30 CFR 732.15(b){12) the State is 
not required to implement regulations 
governing such training, examination 
and certification until six months after 
complete federal regulations on those 
provisions have been promulgated. On 
December 12,196a OSM published 
partial final rules establishing m in im u m  
requirements for training and certifying 
persons involved in blasting in surface 
jnining operations. 45 FR 82084-82100. 
These regulations are codified at 30 CFR 
Chapter VII, Subchapter M, Part 850.
This portion of Subchapter M is now 
final. However, four subsections 
concerning qualification requirements 
and experience requirements remain to

e promulgated. These subsections will
e reproposed and subjected to public

comment prior to their promulgation. 
Once the complete Subchapter M is 
finally promulgated. West Virginia will 
have an additional six months to 
prepare and submit to OSM regulations 
consistent with the federal regulations.

Finding 25
The Secretary finds that the West 

Virginia Department of Natural 
Resources has the authority under West 
Virginia laws and the West Virginia 
program contains provisions for small 
operator assistance consistent with 30 
CFR Part 795 (small operator 
assistance). This finding is made under 
the requirements of 30 CFR 732.15{b)(13).

Provisions corresponding to Section 
507(c) of SMCRA are incorporated in 
Chapter 20, Article 8, Section 10(19)(b) 
of the Code of West Virginia and 
Section 11 of the State Regulations. 
Section (g)(16) of the State program 
submission contains a description of the 
small operator assistance program 
within the State.

Only one significant issue was raised 
in the review of the West Virginia small 
operator assistance program. Section 
20-8-10(b) of the WV SCMRA provides 
for the payment of costs associated with 
the determination of probable 
hydrologic consequences and the 
statement of the result of test borings 
and core sampling for operators 
producing less than one hundred 
thousand tons of coal annually. This 
section further provides that the cost 
“shall be assumed by the Department 
from funds provided by the United 
States Department of die Interior 
pursuant to Public Law 95-87.” This has 
the effect of limiting funding for the 
small operator assistance program to 
federal funds. Such a  limitation is 
inconsistent with Section 507 of the 
SMCRA. The federal funds currently 
available to West Virginia for small 
operator assistance are sufficient to 
meet the present needs of West Virginia. 
However, this may not be the case in the 
future, and thus the West Virginia law 
concerning small operator assistance 
does not fully comply with Section 
507(c) of SMCRA.

The Attorney General’s opinion has 
responded to this issue by preparing 
changes to WV SCMRA 20-6-10{b) 
which would delete the proviso stated 
above and which appear, subject to 
public comment, to make the WV 
SCMRA consistent with SMCRA. 
Furthermore, State regulations Sections 
11C and 11C.01 provide that the 
“Division of Reclamation shall: select 
and pay  a qualified laboratory * * * * *  
When supported by statutory authority, 
this provision will make the State 
program consistent with SMCRA.

Approval of the State program is 
conditioned upon amendment of the 
State statute or other program 
amendment to meet the requirements of 
Section 507(c) of SMCRA.

Finding 26
The Secretary finds that the West 

Virginia Department of Natural 
Resources has the authority under West 
Virginia law and the West Virginia 
program contains provisions to provide 
protection of employees of the 
Department of Natural Resources 
corresponding with the protection 
afforded federal employees under 
Section 704 of SMCRA. This finding is 
made under the requirements of 30 CFR 
732.15(b)(14).

Provisions corresponding to Section 
704 of SMCRA are incorporated in 
Chapter 20, Article 6, Section 17(i) of the 
West Virginia Code. The Secretary finds 
this is consistent with federal law.

Finding 27
The Secretary finds that West 

Virginia has, except as noted below, the 
authority under its laws and the West 
Virginia program contains, except as 
noted below, provisions for 
administrative and judicial review of 
State program actions in accordance 
with Sections 525 and 526 of SMCRA. 
This finding is made under the 
requirements of 30 CFR 732.15(b)(15).

Provisions corresponding to Sections 
525 and 526 of SMCRA are incorporated 
in Chapter 6, Article 9A; Chapter 20, 
Article 6; Sections 24 and 25; and 
Chapter 29A of the Code of West 
Virginia. Section (g)(15) of the program 
narrative contains a description of the 
administrative and judicial procedures 
which are available for the review of 
administrative decisions, action, and 
refusals to act.

Discussion of significant issues raised 
in the review of West Virginia’s public 
participation provisions follows.

27.1 In Finding 27.1 of the October 20 
Federal Register notice, the Secretary 
found that Section (g)(15) of the West 
Virginia program narrative contained a 
seemingly erroneous statement that the 
administrative hearing before the 
Reclamation Board would be held 
within sixty days of the notice of filing. 
In the revised program narrative (Table 
G15-1), the State has corrected this 
error, stating that such hearing will be 
held within thirty days of the notice of 
filing as provided in Section 2Q-6-24(c) 
of the WV SCMRA.

27.2 In Finding 27.2 of the October 20 
Federal Register notice, the Secretary 
requested that West Virginia submit its 
rules under the State Open Government 
Proceedings Law, which the State has
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done in Section 15 of its regulations. 
However, these regulations do not state 
how much notice will be provided to the 
public in advance of a formal hearing as 
required in Section 525(a)(2) of SMCRA, 
which requires at least 5 days written 
notice. Approval of the West Virginia 
program is conditioned on a change in 
the State program which insures that 5 
days notice will be provided to the 
public.

27.3 In Finding 27.3 of the October 20 
Federal Register notice, the Secretary 
found that West Virginia had not 
demonstrated that a State court has 
authority to enter an order requiring 
payment of any civil penalty assessment 
enforced by its judgment. The State has 
submitted W est Virginia Code 50-6-1, 
which contains such authority. The 
Secretary finds that State law is 
consistent with federal law on this 
matter.

27.4 In Finding 27.4 of the October 20 
Federal Register notice, the Secretary 
noted several deficiencies in the State’s 
provisions for administrative and 
judicial review, including (1) dual 
avenues of appeal for operators cited for 
a violation, (2) use of jury trials in 
magistrate court and (3) de novo review 
of magistrate decisions if appealed to 
circuit court.

These problems are discussed at 
Finding 19 above. Also, a detailed 
discussion of the problems with jury 
trials and de novo review is set forth at 
Finding 27.4 of the October 20 notice. 45 
FR 69262. Approval of the program is 
conditioned upon the enactment of 
revisions making the State propram 
consistent with the federal 
requirements.
Finding 28

The Secretary finds that the West 
Virginia Department of Natural 
Resources has the authority under West 
Virginia laws and the program contains 
provisions to cooperate and coordinate 
with and provide documents and other 
information to the Office of Surface 
Mining under the provisions of 30 CFR 
Chapter VII, except as noted in Finding
14.8. This finding is made under the 
requirement of 30 CFR 732.15(b)(16).

Chapter 20, Article 6, Section 20(a) of 
the Code of West Virginia provides for 
public notice of applications for permits, 
applications for permit revisions and 
actions to revoke permits. In addition, 
the West Virginia Administrative 
Procedures Act assures that information 
is publicly available.

Finding 29
The Secretary finds that the West 

Virginia laws and regulations and the 
West Virginia program contain no

provisions which would interfere with or 
preclude implementation of the 
provisions of SMCRA and 30 CFR 
Chapter VII. This finding is made under 
the requirements of 30 CFR 732.15(c).

In West Virginia’s permanent program 
submission, the following laws other 
than the West Virginia Surface Coal 
Mining Reclamation Act were 
referenced as legal authority for various 
sections of West Virginia’s program:
Open Government Proceedings Law (Chapter 

6, Article 9A )
Conflict of Interest Law (Chapter 6B, Article

1)
A dm inistrative Procedu res L aw  (C hapter 29A  

an d  C hapter 29B)
Civil Jurisdiction and A uthority L aw  (C hapter 

50, A rticle 2)

Other state laws and regulations 
directly affecting the regulation of 
surface coal mining and reclamation 
operations include:
Existing Chapter 20, Article 6 of the Code of 

West Virginia, Surface Mining and 
Reclamation

Enrolled H.B. 1404, Surface Mining and  
R eclam ation

Existing C hapter 2 0 -6 , Series VII (1978) Rules 
and Regulations D raft C hapter 2 0 -6 , Series  
VII Rules and Regulations 

C hap ter 20, A rticle 5 of the C ode of W e st  
Virginia, W a te r  R esources  

A dm inistrative Regulations o f  the S ta te  of  
W est Virginia for W a te r  Q uality Criteria  
on Inter- and In trastate  Stream s, 1977  

Proposed A dm inistrative R egulations of the 
S tate  of W e st Virginia for W a te r  Q uality  
C riteria mi Inter* and In trastate  Stream s, 
1980

Chapter 19  Articles 12 D and 20 of the Code, 
of West Virginia, Department of 
Agriculture

C hapter 22 of the C ode of W e st Virginia, 
Underground C oal M ine Safety  L aw s  

C hapter 38, A rticles 3 , 4 , 5  and 6  of the Code  
of W e st Virginia, Liens 

Judicial C ode of Ethics, A ppendix

In the substantive review of the 
program submission, these laws and 
regulations were reviewed as part of the 
adequacy analysis or reviewed for their 
potential for conflicting with the 
statutory and regulatory elements of the 
State program. No conflicts were found 
which might weaken those State laws 
and State regulations which form the 
basis for implementation of a program 
equal to or more stringent than SMCRA 
or 30 CFR Chapter VII.

The provisions in these laws and 
regulations which constitute West 
Virginia’s requirements corresponding to 
the minimum standards found in 
SMCRA of 30 CFR Chapter VII are part 
of the State regulatory program being 
approved today.
Finding 30

The Secretary finds that the West 
Virginia Department of Natural

Resources has demonstrated that it will 
have sufficient legal, technical, and 
administrative personnel, and sufficient 
legal, technical, and administrative 
personnel, and sufficient funds to 
implement, administer, and enforce the 
provisions of the program, the 
requirements of 30 CFR 732.15(b) 
(program requirements), and other 
applicable State and federal laws. This 
finding is made under the requirements 
of 30 CFR 732.15(d).

The Secretary finds that the West 
Virginia Department of Natural 
Resources had demonstrated that it will 
have sufficient funds to implement, 
administer, and enforce the provisions 
of the program, the requirements of 30 
CFR 732.15(b) (program requirements), 
and other applicable State and federal 
laws. This finding is made under the 
requirements of 30 CFR 732.15(d), the 
narrative discussion in the program 
resubmission (identified as “Finding 30”) 
and in memoranda provided by the 
West Virginia Department of Natural 
Resources in response to comments 
made at the public hearing on the 
resubmission. (Administrative Record 
No. WV 32). The State describes the 
proposed staff and demonstrates how 
such staff will be adequate to carry out 
the functions for the projected workload 
to ensure that coal exploration and 
surface mining and reclamation 
operations comply with the 
requirements of SMCRA and the federal 
regulations. This discussion also 
includes budget information which 
demonstrates that adequate funds are 
available.

C. Disposition of Public Comments
The Secretary received a number of 

public comments on the resubmitted 
West Virginia program. The disposition 
of these comments has been organized 
into categories to assist the reader. 
Comments from Federal agencies are 
addressed first; all other comments 
follow.

The disposition of public comments 
constitutes a part of the Secretary’s 
basis and purpose in deciding to 
approve, with conditions, West 
Virginia’s program. Comments with 
which the Secretary agrees have been 
incorporated directly into specific 
Findings and the Conditions stated in 
Section E n f this notice, where 
appropriate.

Under Section 505(b) of SMCRA and 
30 CFR 730.11, State provisions which 
provide more stringent environmental 
protection than the federal provisions 
shall not be construed to be inconsistent 
with SMCRA. The Secretary has no 
authority to disapprove State provisions 
which are more stringent than the
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federal provisions. Thus, State 
provisions characterized by the 
Secretary in the disposition of public 
comments as “consistent with*' federal 
provisions m aybe more stringent than 
the federal requirements.
I. General Comments

1. The West Virginia Coal Association 
(WVCA) and other industry commenters 
objected that the comment period was 
not long enough. They stated that they 
had difficulty in obtaining copies of the 
resubmission, that there were changes 
to the regulations after the resubmission, 
and that the holidays and vacations 
made it difficult for them to review the 
program. One of these commenters 
stated that it was difficult to encourage 
people to do the work required to review 
the program because some people 
believed that their comments would not 
receive serious consideration.

The comment period was originally 
set at eighteen days, and in response to 
an industry request (letter of December
29,1980, from WVCA to OSM, 
Administrative Record No. WV 279), 
was extended to twenty-one days. The 
extra three days correspond to the three 
days of official holidays occurring 
during the comment period. This is 
consistent with 30 CFR 732.13(f), which 
states that in the resubmission process, 
the comment period may be shortened 
to 15 days. There were no adverse 
comments on this provision when it was 
promulgated in March, 1979, and no 
lawsuits were brought challenging it.
The Secretary exercised his discretion in 
setting a comment period o f twenty-one 
days, which he believes was sufficient 
to allow review of the program. This 
period was greater than that afforded in 
any other State resubmission, including 
that of Kansas, where the entire body of 
the regulations was withdrawn after the 
original submission» necessitating 
review of an entire set of new 
regulations on resubmission. (Kansas, 45 
FR 74513 (November 10,1980), 16 days— 
Oklahoma, 45 FR 60837 (December 8, 
1980), 16 days—Utah, 45 FR 84824 
(December 23,1980), 15 days—
Wyoming, 45 FR 49597 (July 25,1980), 15 
days—Mississippi, 45 FR 37223 (June 2, 
1980), 18 days—Iowa, 45 FR 82276 
(December 15,1980), 16 days—
Louisiana, 45 FR 58576 (September 4, 
1980), 15 days).

The Secretary’s belief that the 21-day 
comment period was adequate is largely 
based on the fact that the nature of the 
review required is narrow. The question 
the Secretary has considered in deciding 
whether to approve W est Virginia’s 
program and upon which he solicited 
public comments is whether die State 
program is consistent with the federal

program. Comments attacking the 
wisdom of the State rules, rather than 
their consistency with the federal rules, 
should be directed to the State in its 
own public participation process, not to 
the Secretary. Thus, the reviewer’s task 
in this procedure is identifying 
inconsistencies between the State and 
federal programs. Furthermore, since 
under Section 505 of SMCRA the 
Secretary has no power to disapprove a 
State provision which provides more 
stringent environmental protection than 
the federal rule, reviewers need only be 
concerned with those differing State 
provisions which are less stringent than 
the federal rules. Also see response to 
comment No. 2 for a further discussion 
of the narrow nature of the issues under 
consideration.

The adequacy of the comment period 
is further borne out by the extent and 
detail of the public comments received, 
including detailed comments submitted 
by several environmental groups on the 
date of the public hearing, January 5,
1981, four days before the close of the 
public comment period. One of these 
environmental groups commented that 
although they experienced “a slight 
amount” of hardship in reviewing the 
resubmission because o f the holiday 
season, they felt that there was 
adequate time to review the program. 
They also stated that "by keeping up 
With the drafts as they were developed 
over the past two months, we were able 
to quickly analyze the relatively small 
volume of new material which was not 
first available for public inspection until 
December 19." (Testimony of Ed Light, 
Administrative Record No. WV 294).

In addition, die industry, as well as 
other members of the public, had and 
took advantage of numerous 
opportunities to familiarize themselves 
with the draft regulations and discuss 
them with OSM and the State well 
before the resubmission. Like the 
commenter quoted above they were in 
fact already familiar with many of the 
regulations in the resubmission. The 
State held a workshop on May 19,1980, 
which was well attended by all facets of 
the industry, including WVCA and the 
West Virginia Surface Mining and 
Reclamation Association (WVSMRA), 
where the draft regulations were 
discussed. It was these draft regulations 
which, after incorporating industry 
comments, became the June 16,1980, 
initial State program submission. The 
State also met with industry 
representatives on many occasions to 
discuss issues in the draft regulations. 
Industry representatives reviewed drafts 
of the regulations, discussed them with 
the State and presented the State with a

list of items which they considered to be 
problems. They then met with OSM and 
the State on December 6,1980, to review 
these items. At this meeting, the 
participants also discussed the list of 
issues presented to the State by OSM in 
letters dated November 19 and 20,1980 
(Administrative Record Nos. WV226 
and WV227). Thus, the Secretary 
believes that the industry, like the 
environmental groups, was already 
familiar with most of the regulations in 
the resubmission and could have 
conducted a complete review of the 
program material within the time 
allowed.

Furthermore, several other factors 
convinced the Secretary that it would 
not be overly difficult to review the 
resubmission in the allotted time. There 
were several tools available to the 
public to assist in focusing on the new 
aspects of the resubmission and to 
otherwise aid review. Part B of the 
Attorney General’s opinion in the 
resubmission contains a discussion of 
how each of the issues in the November 
19 and 20, 1980, letters was resolved and 
cites the State and federal provisions 
involved. The opinion also contains in 
Part A a discussion of how each 
problem raised in the Secretary’s 
October 20,1980 partial approval/ 
partial disapproval was resolved and 
citations to the parts of the program 
which the state felt resolved the 
problem. Thus, it should not have been 
difficult for the industry or any other 
commenters to focus on the program and 
identify any remaining problems. OSM 
itself relied heavily on these tools in its 
own review of the program.

Many of the regulations in the 
resubmission which differ from 
previously circulated drafts are nearly 
identical to the parallel federal 
regulations, making review of these 
provisions for consistency with the 
federal program relatively easy. In 
addition, in the December 19,1980, 
notice announcing receipt of the 
resubmission and the public comment 
period the Secretary offered to assist the 
public in reviewing the program by 
keeping a list of those wishing to be kept 
apprised of changes in the resubmission 
and contacting these people when any 
such changes were made. 45 FR 83546 
(December 19,1980). Very few such 
changes were made and OSM received 
no requests for assistance from these 
commenters. Tlius, the industry’s 
complaint that it was too difficult to 
keep abreast of program amendments is 
without foundation.

With regard to the industry’s 
complaints that they were not able to 
obtain copies of the program, the
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Secretary’s obligations under 30 CFR 
732.12 are to make copies of the program 
available for inspection at the office of 
the Regional Director and at the central 
office and each held office of the State 
agency. In addition, any person who so 
requested could receive, free of charge, 
one copy of the State statutes and 
regulations (not the program narrative or 
Attorney General’s opinion) from OSM.

In every case where a copy of the 
statutes and regulations was requested, 
it was sent by OSM within 24 hours. 
(Administrative Record No. WV300). 
Copies of the program were available 
for review in more than a dozen 
locations throughout the State. Although 
there were some minor delays in getting 
copies of the program to some held 
offices of OSM and the State, every field 
office reported that no one requested to 
see the program before the program was 
delivered. (Administrative Record No. 
WV296). In addition, the Federal 
Register notice announcing the public 
comment period, 44 FR 83544 (December
19,1980), identified and provided the 
telephone number of the Public Affairs 
Officer at OSM in Charleston to provide 
further information about the 
submission. No one contacted this 
official with regard to difficulty in 
obtaining copies of the program.

Furthermore, in response to a request 
from WVCA to the State, OSM 
reproduced 75 copies of the program for 
WVCA to send to its members. WVCA, 
although based in Charleston, never 
picked up these copies from OSM’s 
Charleston office.

In summary, the narrow nature of the 
review required and the many tools 
available to assist in that review should 
have made the comment period 
adequate. The industry’s claims that 
they were unable to obtain or view 
copies of the State program or to keep 
abreast of changes in the program are 
unsubstantiated. The Secretary does not 
agree that the public comment period 
was too short, or that the holiday season 
unduly hampered the efforts of those 
who conscientiously worked to review 
the program under the applicable legal 
standards, since the three-day extension 
of the comment period more than made 
up for the holidays during the comment 
period. The extensive and detailed 
comments actually submitted by many 
commentera, including the coal industry, 
confirm the Secretary’s view.

2. One commenter argued that the 
Secretary must specifically answer in 
detail all comments which “do not 
match the Federal Act.” The Secretary 
interprets this to mean that the 
commenter wishes him to consider 
comments which criticize the wisdon of 
the State rules rather than comparing

the State and federal rules to determine 
whether they are consistent.

However, under Section 503(a)(7) of 
SMCRA, the Secretary is authorized 
only to determine whether the State 
rules are consistent with the federal 
rules; furthermore, under Section 505, 
State provisions which are more 
stringent than the federal provisions 
may not be deemed inconsistent with 
the federal provisions. Thus, the 
Secretary may not disapprove State 
rules which impose requirements in 
addition to, or requirements which are 
more strigent than, the federal 
requirements; he also may not impose 
upon the States any requirements 
beyond those in the federal regulations. 
The public has already had an 
opportunity to comment on the wisdom 
of the federal rules themselves and to 
challenge in court those which they 
believe to be unwise or illegal. Further, 
the public will have an opportunity to 
comment on the wisdom of the State 
rules when the State completes its 
public participation requirements for its 
permanent regulations. If at that time 
the State decides in response to public 
comments to change any of its rules, it 
may do so under the program 
amendment provision, 30 CFR 732.17, as 
long as its rules do not become less 
stringent than the Federal program.

3. One commenter argued that W est 
Virginia’s submission fails to consider 
the distinct differences between surface 
and undergrouhd coal mining, as 
required by Section 516 of SMCRA and 
Section 20-6-14(a) of the State law. 
Although the commenter alleged that 
there are numerous problems presented 
by the State submission because of this 
alleged failure, no specific instances 
were identified. As discussed in the 
reponse to comment No. 2, the issue 
considered by the Secretary in deciding 
whether to approve State programs is 
whether a State’s provisions are 
consistent with federal requirements. 
The commenter’8 specific allegations, if 
any, should be directed to the State in 
its permanent rulemaking procedures. 
With regard to the federal regulations on 
which the Secretary’s review is based, 
the Secretary took the distinct 
differences between surface and 
underground mining into account and 
provided an opportunity for public 
comment when he promulgated the 
permanent federal regulations.

4. WVCA argued that the Federal 
regulations require that enacted State 
regulations be submitted but that W est 
Virginia’s regulations do not meet this 
requirement because they are in draft 
form with an additional process 
required before they can be enacted.

WVSMRA also noted that the Federal 
Register notice of October 20,1980, 
which partially approved the West 
Virginia program, stated that 30 CFR 
732.11(d), as amended (45 FR 33927 (May
20,1980)], requires that regulations be 
enacted by the 104th day after 
submission. WVCA and WVSMRA 
quoted portions of the October 20 notice 
which stated that the Secretary could 
not consider W est Virginia’s regulations 
because they were not enacted. They 
argued that because the State 
regulations were still not enacted as of 
the date of the public hearing, January 5, 
1981, the Secretary cannot consider 
them.

The regulations which the Secretary is 
approving are being enacted as 
emergency regulations simultaneously 
with the Secretary’s approval, a process 
which under W. Va. Code, Section 29A- 
3-14, is done immediately without 
further procedures (although hearings 
will be required to make the rules 
permanent). This meets the requirement 
of Section 503(a)(7) of SMCRA, which 
provides that in order for a State 
program to be approved, the State must 
be capable of carrying out the purposes 
of SMCRA through regulations 
consistent with the Secretary’s 
regulations. There is no statutory 
requirement that the State regulations 
be enacted before approval.

The 104-day rule cited by WVSMRA, 
30 CFR 732.11(d), as amended [45 FR 
33927 (May 20,1980)], governs the initial 
submission process, not the 
resubmission process. If the Secretary 
were to interpret the 104-day rule as 
applying to resubmissions, no State 
program which was initially 
disapproved because of failure to have 
enacted regulations by the 104th day 
after submission could ever receive 
approval on resubmission, since it 
would 8till fail to have had enacted 
regulations on the 104th day. The 
purpose of the 104-day rule was to assist 
commenters by insuring that the State 
program would be "fixed” at some point, 
rather than allowing it to change from 
day to day, which would make it 
difficult for commenters to keep up with 
program changes. This rule was not 
related to the requirement of Section 
503(a)(7) of SMCRA that a State have 
effective regulations when the State 
program is approved. The policy of 
assisting commenters was met in the 
process of considering the West Virginia 
program by the Secretary’s offer, 45 FR 
83546 (December 19,1980) to keep a list 
of anyone wishing to be kept apprised ot 
changes to the program and to co n ta ct  
these people when changes were
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made—an offer of which no one took 
advantage. >

The language quoted by WVSMRA 
from the October 20 notice announcing 
die Secretary’s initial decision does not 
support its allegation that the Secretary 
may not consider draft regulations 
which are enacted concurrently with 
conditional approval. That quoted 
language relates the application of the 
104-day rule to the initial decision and in 
no way suggests that the rule would 
apply to the resubmission. Finding 7 of 
that notice, which WVSMRA cites as 
supporting its view, merely states that 
under Section 503(a)(7) of SMCRA the 
Secretary cannot approve a program 
which lacks enacted regulations. He is 
not doing so here, as the State, rules are 
being enacted concurrently with this 
approval.

5. Several commenters stated that 
West Virginia violated the provisions of 
W. Va. Code, Section 20-6-23b by 
submitting a program to OSM which 
contained provisions which were more 
stringent than federal law and 
regulations. Section 23b was added to 
Chapter 20, Article 6, by H.B. 1404 in
1979. This section authorizes the DNR 
and the West Virginia Joint Committee 
on Government and Finance to develop 
a program which allows West Virginia 
to gain primacy under Section 503 of 
SMCRA. Subsections 23b (b), (c), and (d) 
expressed the legislature’s disapproval 
of provisions in the State program which 
are more stringent than the federal law 
and required that any existing 
provisions which were more stringent be 
submitted to the Joint Committee by 
May 1979. Under Subsection 23b(e) the 
Joint Committee was required to insure 
that the intent of Section 23b was 
carried out and to recommend proposed 
surface mining legislation to the 
legislature by January 1980. All of these 
requirements were m et The legislation 
recommended by the Joint Committee 
became H.B. 1529, which is the effective 
West Virginia surface mining statute 
upon proclamation by the Governor that 
die West Virginia proposed program had 
been approved by the Secretary of the 
Interior.

It is DNR’s position (Administrative 
Record No. WV 352) that to the extent 
that H.B. 1404 imposed any obligations 

and the Joint Committee, those 
obligations were fulfilled by the actions 
n\m?y 197>9tand January 1980. It is also 
DNR s position that its actions in 
program development were ratified as 
being in compliance with the entirety of 
Section 23b by the Joint Committee’s 
recommendations to the legislature 
pursuant to Subsection 23b(e).

Based on the foregoing, the Secretary 
nnds the provisions of the West Virginia

program to be fully authorized by State 
law, even though some provisions may 
be classified as more stringent. As 
pointed out#above in Part B, “Secretary’s 
Findings,” except for those provisions 
upon which a condition has been placed, 
the West Virginia program is consistent 
with and at least as stringent as the 
federal requirements. In-addition, as 
discussed in response to comment 2 
above, if any portions of the West 
Virginia program are more stringent 
than the federal rules, Section 505(b) of 
SMCRA makes it clear that they are to 
be construed as consistent with the 
federal requirements.

6. The following is OSM’s response to 
comments made by WVSMRA and other 
commenters on the following definitions 
contained in the State regulations:

a. WVSMRA argued that the phrase 
“or the State as a result of bond 
forfeiture to reclaim it under State or 
Federal Law” contained in State 
Regulation Section 2.01 defining 
“Abandoned Coal Waste Disposal 
Area” is not accurate or necessary. 
However, this does not affect the 
consistency of the State regulation with 
the federal requirements in Section 404 
of SMCRA, 30 CFR 816.81 and 816.87.

b. Several commenters argued that the 
listing of specific seam names in the 
definition of “Acid Producing 
Overburden” is misleading since “some 
of the seams in some areas of the state 
have differing characteristics.”
However, this has no effect on the 
consistency of the State Regulation 
Section 2.05 with the term “Acid 
Forming Materials” in 30 CFR 701.5, as 
used in 30 CFR 779.14. The Secretary has 
no power to require a change in this 
definition of acid-producing overburden.

c. WVSMRA argued that State 
Regulation Section 2.13, which defines 
“Best Technology Currently Available”, 
is too broad because it gives the 
Director of the Department of Natural 
Resources discretion to require 
equipment, devices, systems methods or 
techniques. However, the provision is 
consistent with federal requirements in 
30 CFR 701.5, and the Secretary has no , 
authority to require the change.

d. It was argued that State Regulation 
Section 2.18, defining “Coal Processing 
Plant,” should be rewritten because in 
West Virginia it is not possible to expect 
a coal processing plant to have control 
over all roads, railroads and other 
transportation facilities. The State 
regulation is identical to the definition in 
30 CFR 701.5. However, see Finding 14.6.

e. A commenter stated that in State 
Regulation Section 2.49, “fragile lands” 
should be defined to be “what fragile 
lands actually are and not what the 
federal regulations say they are.” The

State regulations are identical to 30 CFR
762.5 and are consistent with federal 
requirements.

f. WVSMRA criticized the State’s 
definition of "growing season” under 
State Regulation Section 2.54 and argued 
that it should be changed because in 
West Virginia a growing season is not 
one year. In finding 13.2 it is determined 
that the State regulations are consistent 
with federal requirements.

g. A commenter believed that State 
Regulation Section 2.56, the definition of 
"haulageway or access road,” is too 
broad because it follows a federal 
definition which was designed to solve 
problems in states other than W est 
Virginia. The West Virginia regulation is 
consistent with the federal definition in 
Section 701(28) of SMCRA and 30 CFR
701.5, and the Secretary has no authority 
to require this change.

h. A commenter stated that the West 
Virginia definition in State Regulation 
Section 2.60 of “historic lands” is too 
broad because it includes any land 
which is eligible for listing on a State or 
National Register of Historic Places 
instead of just lands which are actually 
considered  historic. The State 
Regulation is identical to 30 CFR 762.5 
and is consistent with federal 
requirements.

i. A commenter stated that in State 
Regulation Section 2.81, defining 
"Occupied Dwelling,” dwellings 
occupied on a temporary basis should 
not be considered occupied and that 
“regular” basis should be defined using 
number of days. The State regulation is 
identical to 30 CFR 761.5 and is 
consistent with federal requirements. 
The Secretary has no authority to 
require this change.

7. The following is the Secretary’s 
response to comments submitted by 
WVSMRA which address provisions of 
the WV SCMRA and generally do not 
address possible inconsistencies 
between the federal Act and the West 
Virginia law. The comments relating to 
the following West Virginia statute 
sections are merely objection^ to the 
federal requirements. Some are covered 
in Findings.

a. Section 20-8-17(d) of the WV 
SCMRA, governing the imposition of 
civil penalties by the magistrate courts. 
Finding 19.1.

b. Section 20-6-17(a) of the WV 
SCMRA, governing the issuance of 
notices of violation.

c. Section 20-6-18(a) of the WV 
SCMRA, governing the issuance of 
permits by the Director.

d. Section 20—&—22(d)(1) of the WV 
SCMRA, prohibiting surface mining 
activities in national parks, wildlife 
refuges, recreation areas, etc.
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e. Section 20-6-3(2) of the WV 
SCMRA, defining “adequate treatment” 
of water. Finding 13.12.

f. Section 20-6-(a)(3) of the WV 
SCMRA, requiring for each permit 
application a statement of any current 
surface mining permits held by the 
applicant. Finding 14.1.

g. Section 20-6-10(a)(5) of the WV 
SCMRA, requiring from each permit 
applicant a statement of whether the 
applicant or any officer, partner, etc. has 
ever been an officer, partner, etc. in any 
company which has ever held a federal 
or State mining permit which in the 
previous five years has been suspended.

h. Section 20-6-10(b) of the WV 
SCMRA, governing the payment by the 
State for the cost of certain test data for 
small operators.

i. Section 20-6-10(f) of the WV 
SCMRA, requiring that the permit 
applicant file as part of his permit 
application a schedule listing all his or 
her bond forfeitures, permit revocations, 
cessation orders, etc. Finding 14.3.

j. Section 20-6-14(b)(12) of the WV 
SCMRA, which relates to the location of 
openings for all new drift mines in acid- 
producing or iron-producing coal seams. 
Finding 13.10.

k. Section 20-6-15(g) of the WV 
SCMRA providing for inspections 
following citizen complaints inspections.

l .  Section 20-6-16(a) of the WV 
SCMRA, giving the inspector the 
authority to issue cessation orders. 
Finding 20.1.

m. Section 20-6-24(a) of the WV 
SCMRA, relating to the reclamation 
board of review.

n. Section 20-6-40(a) of the WV 
SCMRA, regarding conflict of interest. 
Finding 23.

8. The Carbon Fuel Company 
submitted comments on a number of 
West Virginia regulations which Carbon 
identified as being more stringent than 
the federal regulations. As discussed 
above in the response to comment 2 and 
in the general discussion under 
“Disposition of Public Comments,” the 
Secretary may not disapprove State 
provisions that are more stringent than 
the federal requirements.

a. State R efla tio n  Section 2.39, which 
defines "downslope” to include mining- 
related construction, is consistent with 
the federal definitions of 30 CFR 701.5.

b. State Regulation Section 3G.02a, 
which requires that the permit 
application include maps showing the 
location of all buildings on and within
1,000 feet of the proposed permit area, is 
consistent with 30 CFR 779.24.

c. State Regulation Section 3H.02a.2, 
which requires the applicant to 
specifically request for each existing 
structure an exemption from the design

criteria required by SCMRA, is 
consistent with 30 CFR 780.12.

d. State Regulation Section 3H.02b., 
which requires the applicant to submit 
the necessary modifications in the event 
he fails to qualify for the exemption 
provided for existing structures, is 
consistent with 30 CFR 780.12.

e. State Regulation Section 4A.01a., 
which requires certain data in the 
description of transportation facilities, is 
consistent with 30 CFR 780.37.

f. State Regulation Section 4A.01d., 
which could, according to the comment, 
be read to cover existing railroad lines 
all the way to the market if under 
common ownership, is consistent with 
30 CFR 701.5 and 30 CFR 780.37. (See 
comment No. 6d. and Finding No. 14.8.)

g. State Regulation Section 4A.02b., 
which provides the construction 
requirements for road fills, is consistent 
with 30 CFR 816.71.

h. State Regulation Section 4A.06, 
which requires dust control from the 
surface of haulageways or access roads, 
is consistent with 30 CFR 780.15.

i. State Regulation Section 4A.13d, 
which requires that other transportation 
facilities shall, unless exempted, be 
designed, constructed and maintained, 
and the area restored to control and 
minimize air pollution, is consistent with 
30 CFR 780.15.

j. State Regulation Section 4B.06e.3.t 
which requires that a request to leave a 
structure in place after the final release 
must contain a statement signed by the 
landowner and the operator, is 
consistent with 30 CFR 780.23.

k. State Regulation Section 4C.04c., 
which requires that the maximum air 
blast level of 128 decibel linear peak 
shall not be exceeded at any residence 
or occupied structure within one-half 
mile of the blast site, is consistent with 
30 CFR 816.65.

l. State Regulation Section 4C.04f.l., 
which requires that, except under 
certain conditions, blasting shall not be 
conducted within 1,000 feet of any 
building used as a dwelling, school, 
church, hospital or nursing facility, is 
consistent with 30 CFR 816.65. (See 
discussion of remanded regulations in 
response to comment 9 below.)

m. State Regulation Section 5A.01a.l., 
which requires that the “Notice of 
Intent” shall identify the boundaries of 
the property to be prospected and the 
surface and mineral owners of the tract, 
is consistent with 30 CFR 776.11.

n. State Regulation Section 4A.11, 
which requires that existing roads used 
for access or haulage comply with 
certain regulations, is consistent with 
Section 701(28) and 515(b)(17) of 
SMCRA. (See response to Comment 9e. 
below.)

o. State Regulation Section 4A.07, 
requiring sediment control provisions for 
roads and other transportation facilities, 
is consistent with Sections 701(28) and 
515(b)(17) of SMCRA. (See response to 
Comment 9d. below.)

p. State Regulation Section 4A, which 
applies to short term roads such as 
exploration roads, is consistent with 
Section 701(28) and 515(b)(17) of 
SMCRA and 30 CFR Part 776.

9. Consolidation Coal Company and 
the WVCA commented that several 
provisions of the State regulations 
contain requirements corresponding to 
federal provisions which had been 
remanded or suspended. While this is 
correct, the Secretary cannot require the 
State to delete these requirements. The 
court ruled in In re: Permanent Surface 
Mining Regulation Litigation, Civil t 
Action No. 79-1144 (D.D.C., August 8, 
1980) that regulations which a State 
promulgates after the court’s decision or 
for which the State requests approval, 
are not to be disapproved. Since all of 
the West Virginia regulations were 
promulgated after May 16,1980 and in 
addition, on September 4,1980, Director 
David C. Callaghan of the West Virginia 
DNR requested approval of all State 
regulations which correspond to 
remanded or suspended federal 
regulations (Administrative Record No. 
WV-200), the Secretary has no authority 
to require that they be deleted from the 
program. Also see response to comment 
2.

Below is a listing of State regulations 
included in the above comment:

a. State Regulation Section 2.51, 
which defines the term “fugitive dust” 
and is related to remanded regulation 30 
CFR 816.95. (Note, however, that the 
federal definition of fugitive dust has not 
been remanded or suspended.)

b. State Regulation Section 2.60, which 
defines historic lands.

c. State Regulation Section 4A.03, 
regarding stream crossings.

d. State Regulation Section 4A.07, 
regarding sediment control for 
haulageways and access roads.

e. State Regulation Section 4A.11, 
regarding existing haulageways or 
access roads.

f. State Regulation Section 4B.06b, 
relating to sediment storage volume.

g. State Regulation Section 4D.02a, 
relating to the premining use of land.

h. State Regulation Section 4D.04d, 
relating to letters of commitment.

i. State Regulation Section 4E.01, 
relating to fish and wildlife information.

j. State Regulation Section 4F.0 9 d.2 , 
which relates to standards for 
evaluating vegetative cover.
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k. State Regulation Section 46.03, 
regarding prime farmlands requirements 
for underground mines.

l. State Regulation Section 4G.05e.l, > 
regarding compaction of soils for prime 
farmlands.

m. State Regulation Sections 4G.06b. 
and 4G.06C, relating to actual crop 
production on prime farmlands.

n. State Regulation Section 4H.02, 
addressing escrow accounts and self- 
bonding.

o. Chapter 3.5 of the Technical 
Handbook, relating to cleanout of 
sediment basins at the 60% level.

p. Chapter 3.6 of the Technical 
Handbook, addressing storage of
sediment.

q. Chapter 4.8 of the Technical 
Handbook, relating to NPDES 
Standards.

r. Chapters 13.2,13.4.2,13.8.3,13.10,
13.12,13.15,13.17,13.19 and 13.21 of the 
Technical Handbook, addressing 
haulageways or access roads.

s. Chapter 13.8 of the Technical 
Handbook, which relates to culverts for 
haulageways and access roads.

10. One commenter pointed out that 
there are two titles numbered “4A” in 
the State’s rules and recommended that 
the second title, 'Transportation 
Facilities,” be dropped. This error does 
not affect the consistency of the State 
program with the federal requirement.

11. One commenter stated that the 
titles of State Regulation Sections 4 and 
4A are switched. This does not affect 
the consistency of the State rules with 
the federal provisions.

12. One commenter stated that State 
Regulation Section 4A.01c. is incoherent, 
conflicting and unintelligible because it 
is not a properly constructed sentence 
and refers to alternative specifications 
while stating that alternatives are not 
allowed. These editorial deficiencies do 
not interfere with the meaning or the 
consistency of the regulation with 
federal requirements.

13. Consolidation Coal Company and 
WVCA criticized various aspects of the 
State program. The following sections, 
alleged to be more stringent than federal 
law, have been reviewed and are found 
to be consistent with the SMCRA and 30
CFR chapter VII requirements or to 
impose a requirement not presently 
contained in federal law:

State Regulation Section 2.11, 
regarding the definition of buffer zone, 
the commenter states, should contain a 
clarification of intermittent stream. The 
definition is consistent with the 
requirements of 30 CFR 816.57 and a 
further clarification is not necessary.

State Regulation Section 2.18, which 
defines coal processing plants, is 
consistent with 30 CFR 701.5. The

commenter request a clarification 
because "as currently written this could 
well include all the rail of the C & O 
railroad.” However, further clarification 
is not necessary for consistency with the 
federal regulation.

State Regulation Section 2.51, which 
defines fugitive dust, is consistent with 
30 CFR 701.5, for the reasons discussed 
in response to comment 9.

State Regulation Section 2.60, which 
defines historic lands, is consistent with 
30 CFR 701.5, for the reasons discussed 
in the response to comment 9.

State Regulation Section 2.68, which 
defines intermittent streams, should not 
be changed as the commenter states 
because to do so would exclude all 
surface runoff intermittent streams.

Redefinition of State Regulation 
Section 2.92, to exclude the term “bond” 
from the pre-plan, is not necessary 
because it would merely be a 
clarification of a regulation that is 
consistent with federal requirements.

State Regulation Section 2.105, which 
defines sediment control structures, is 
consistent with 30 CFR 701.5. Language 
almost identical to that which the 
commenter wants deleted appears in the 
federal definition of “sedimentation 
pond.”

The commenter asks for a clarification 
of State Regulation Section 3A.02, 
regarding the submission and approval 
of phased applications. This regulation 
meets the federal requirement of 30 CFR 
771.21 and a mere clarification cannot 
be required.

The commenter requests that State 
Regulation Section 3A.02c., be reworded 
to require the director of the DNR to 
allow an operator to continue to operate 
after eight months from the date of 
approval of the state program if he or 
she has shown a good faith attempt to 
submit complete permit applications.
The Director’s discretionary authority is 
consistent with 30 CFR 701.11(a) and the 
State need not make the requested 
change.

The commenter states that state 
Regulation Section 3A.03, should be 
deleted because it has no basis in law or 
existing regulations. The legal basis is 
W. Va. Code Section 20-6-15(a)(l). The 
commenter further objects to the 
Director’s requiring from operators a 
schedule for compliance with DNR 
regulations. While Section 3A.03 is not 
required by federal law, it is within the 
State’s prerogative to require this.

The commenter request that State 
Regulation Section 3B.02c., addressing 
information to be contained in the public 
notice for filing of permit applications, 
be changed to require legal 
advertisements “in an abbreviated 
form”. The regulation is consistent with

30 CFR 786.11(a) and the change 
requested is not necessary.

The commenter requests that State 
Regulation Section 3B.02e., regarding 
proof of public notices for the filing of 
permit applications, be deleted because 
it is not required in the Federal Act. This 
regulation is consistent with 30 CFR 
778.21 and 782.21 and the fact that there 
is no comparable federal provision does 
not require deletion.

The commenter requests the deletion 
of a map scale requirement from State 
Regulation Section 3C.02, regarding final 
maps for prospecting operations 
because it is covered in another State 
regulation. This provision is consistent 
with 30 CFR 771.23 and a further 
clarification is not necessary.

The commenter requests in State 
Régulation Sections 3C.Q3, 7A.01C.1., 
8A.01C.1., 9A.01a., 10B, and 10B.05b., 
regarding the size of maps, certain 
changes in size. This provision is 
consistent with 30 CFR 779.24 and 783.24 
and it is^ ith in  the states prerogative to 
establish map sizes.

The commenter objects to State 
Regulation Section 3E.02, regarding 
testing of engineers or surveyors, 
because the commenter believes State 
registration should be adequate proof of 
a person’s qualifications. The State 
regulation lis consistent with 30 CFR 
780.14(c) and 783.23(c) and it is within 
the state’s discretion to require 
additional proof of qualifications.

The commenter requests a 
clarification of State Regulation Section 
3G.01, regarding permit application 
plans. The regulation is consistent with 
30 CFR 780.11 and 784.11 and a mere 
clarification is not necessary.

The commenter requests a change in 
State Regulation Section 3G.02, 
regarding required maps to require 
USGS maps. The State regulation is 
consistent with 30 CFR 779.24 and 783.24 
and the requested change is not 
necessary.

The commenter asked for an 
unspecified clarification of State 
Regulation Section 3G.03, regarding 
permit term information and general 
environmental resources information. 
The State regulation is consistent with 
30 CFR 778.17(a), 779.12(a), 782.17(a) and 
783.12(a), and the Secretary has no 
authority to require additional 
clarification.

The commenter requested deletion of 
the word “Premining” in State 
Regulation Section 3G.04, regarding 
cross-sections for existing prem ining 
surface configurations. The regulation is 
consistent with 30 CFR 779.25(k) and 
783.15(k) and there is, thus, no basis for 
the requested change.
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The commenter requested a 
clarification of "pre-existing” in State 
Regulation Section 3H.02, regarding pre
existing as opposed to existing in State 
regulation 2.45. The State regulation is 
consistent with 30 CFR 780.12(b) and 
784.12(b) and there is no basis for 
requiring the clarification requested.

State Regulation Section 3H.04, 
regarding experimental practices, is 
consistent with 30 CFR 785.13(h)(3) for 
the reasons discussed in Finding 13.15.

The commenter stated that State 
regulation Section 3Q.06 does not 
provide the specific exemption of 30 
CFR 761.13(b) for preventing lands 
unsuitable designation when a permit 
has been issued. The exemption, while 
not explicit in the State regulation, heed 
not be further clarified because it is 
within the State’s prerogative to provide 
a more narrow exemption than that of 
30 CFR 761.13(b).

The commenter objected to State 
Regulation Section 4A.01a„ concerning 
general permit application requirements, 
stating that this regulation must be 
affirmatively disapproved because it is 
more stringent and because the federal 
regulations contain no comparable 
provision. The provision is consistent 
with the federal program, and the 
Secretary has no authority to require 
this change.

State Regulation Section 4A.01c., 
regarding geotechnical analysis, was 
objected to as being unintelligible and 
incoherent. The State is permitted to 
establish its own requirements within 
the confines of the federal regulation. 
While parts of this regulation may be 
confusing, it is consistent with the 
requirements of 30 CFR 771.23(a) and 
there is no basis for rejecting it.

The commenter objected to State 
Regulation Section 4A.01d., addressing 
control of railroads. However, this 
provision is consistent with 30 CFR
780.37 and 784.24 for the reasons 
discussed in Finding 14.6.

State Regulation Section 4A.06, which 
addresses dust control from 
haulageways and access roads, is 
consistent with 30 CFR 816.95 and 
817.95.

State Regulation Section 4A.13, which 
addresses railroad loops, spurs, sidings, 
surface conveyor systems, chutes and 
aerial tramways, is consistent with 30 
CFR 816.180 and 817.180.

The commenter criticized State 
Regulation Section 4B.03, requiring 
"buffer zones” along intermittent 
streams. However, this provision is 
consistent with 30 CFR 816.57 and 
817.57.

Although the commenter asked that 
State Regulation Section 4B.04, requiring 
that diversions be capable of diverting a

10-year, 24-hour precipitation event, be 
changed to include only permanent 
diversions, the W est Virginia Regulation 
is consistent with 30 CFR 816.43(b) and 
817.43(b) and there is no basis for 
requiring the change.

The commenter asked that State 
Regulation Section 4B.06, requiring 
runoff from disturbed areas to pass 
through a sedimentation pond, be 
changed to eliminate runoff from roads. 
This regulation is consistent with 30 
CFR 816.42(a)(4) and 817.42(a)(4).

The commenter objected to State 
Regulation Section 4B.08, regarding 
intermittent streams. However, this 
provision is consistent with 30 CFR 
816.57 and 817.57.

The commenter objected to State 
Regulation Section 5A.01b.3., regarding 
notice of intent to prospect, as being 
overly broad because it includes 
persons "associated with” the person 
filing the Notice of Intent. This 
regulation is consistent with 30 CFR
776.11.

The commenter objected to State 
Regulation Section 4C.02a., which limits 
the blasting notice to cover an area no 
larger than 300 acres. This requirement • 
is consistent with 30 CFR 816.64(b)(2)(i) 
and need not be deleted.

The commenter stated that State 
Regulation Section 4C.04e. does not 
clearly indicate whether the State 
requires air blast monitoring by the 
operators. The State rule is consistent 
with 30 CFR 816.65(e)(4) and 817.65(e)(4).

The commenter stated that State 
Regulation Section 4C.04h., regarding 
blasting, does not meet the federal 
requirements. See Finding 13.30.

The commenter objected to West 
Virginia State Regulation Section 
4D.02a., regarding postmining land use, 
alleging that it places an additional 
requirement for comparison to land that 
has been properly managed. This is 
consistent with 30 CFR 816.133(b).

The commenter objected to State 
Regulation Section 4F.01a., regarding 
revegetation, allegeding that it adds 
provisions for providing economic 
benefit and restoring aesthetic appeal. 
There is no basis for requiring the 
deletion of these provisions merely 
because there is no federal counterpart.

The commenter objected to State 
Regulation Section 4F.08, establishing 
mulching rates, because the commenter 
believes that a hydroseeder can not 
apply mulch so heavily. The State 
regulation is consistent with 30 CFR 
816.114 and 817.114.

The commenter objected to State 
Regulation Section 4F.09f.2.a., because 
the State regulation requires 600 trees 
per acre, while 30 CFR 816.117(b)(1) and 
817.117(b)(1) require only 450 trees per

acre in stocking for commercial 
woodlands. The State provision is 
consistent with the federal rule.

The commenter objected to State 
Regulation Section 5B.01b.7. regarding 
drilling exemptions. See response to 
5A.016.3., above as the same response 
applies.

The commenter stated that State 
Regulation Section 5B.02, regarding off 
road travel, is already covered by 
Section 5B.02a. This does not make the 
State rule inconsistent with any federal 
provision.

The commenter requested the 
exclusion of roads from State Regulation 
Section 5B.04, regarding drainage, 
arguing that prospecting roads are 
infrequently used The State rule is 
consistent with the federal 
requirements. The commenter objected 
to the requirements in State Regulation 
Section 5B.05a. regarding prospecting on 
steep slopes. This regulation is 
consistent with 30 CFR 815.15.

The commenter objected to State 
Regulation Section 5B.05h., regarding 
revegetation of prospecting areas, . 
arguing that future mining activities 
would render revegetation useless. This 
regulation is consistent with 30 CFR 
815.15(f).

The commenter asked that State 
Regulation Section 5B.06(L) be deleted 
because registration requirements are 
already spelled out in Section 5B.07.
This appears to be an improper cite, as 
there is no Section 5B.06(L).

The commenter asked for a definition 
of mine site in State Regulation Sections 
6A.02a.5., 7A.02a.5. and 8A.02a.5„ 
regarding the request for additional 
information by the Director on a permit 
application. These provisions are 
consistent with 30 CFR 779.15 and 783.15 
and the definition need not be added to 
meet federal requirements.

The commenter asked that the State 
not ccnsider potential uses of water in ' 
State Regulation Sections 6A.02a.6., 
7A.02a.6., 8A.02a.6. and 8B.07b.2., 
regarding ground water analysis. These 
regulations are consistent with 30 CFR 
779 and 783.

The commenter objected to the State’s 
requirement for the use of rain gauges in 
State Regulation Sections 6A.02c., 
7A.02c., and 8A.02c. This requirement is 
consistent with 30 CFR 779.18(a) and 
783.18(a).

The commenter objected because 30 
CFR 779.24(b)(1) allows for field 
estimates of compaction and credibility 
while State Regulation Sections 
6A.03a.3., 7A.03a.3. and 8A.03a.3., 
regarding overburden analysis, do not 
The State regulations are consistent 
with the federal rules.
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The commenter requested State 
Regulation Sections 6A.03b., 7A.03b. and 
8A.03b., require a response by the 
Director to the operator within 10 days if 
data are available from previous 
investigations. The regulations are 
consistent with 30 CFR 779.14(b)(3) and 
783.14(b), and the ten day limit need not 
be added.

The commenter requested that State 
Regulation Sections 6A.02, 7A.02, and 
8A.02 include a definition of “mine site.” 
There is no federal requirement for such 
a definition.

State Regulations Sections 6B.03b., 
7B.03b., and 8B.03b., regarding topsoil 
segregation, require the segregation of 
subsoil. The commenter believes the 
Director should have discretion not to 
impose this requirement. This regulation 
is consistent with 30 CFR 816.22(c) and 
817.22(a).

The commenter stated that State 
Regulation Section 6B.04a., regarding 
water quality control, should not require 
that water leaving the permit area shall 
not violate the water quality standards 
of the water into which it is discharged, 
arguing that OSM only applies this 
requirement to runoff from reclaimed 
areas. This provision is consistent with 
30 CFR 816.42(a)(2) and 817.42(a)(2).

The commenter stated that State 
Regulation Section 6B.04b., regarding the 
discharge of water from a permit area, is 
unclear as to which standard applies. 
Such clarification is not necessary 
because the State regulation is 
consistent with 30 CFR 816.41(c).

The commenter requested that State 
Regulation Sections 6B.04b.l. and 
9B.03b.l„ regarding the discharge of 
water from a grade, be changed to allow 
for the consideration of existing 
background levels, in determining 
allowable effluent concentrations. The 
State regulation is consistent with 30 
CFR 816.42 and 817.42.

The commenter objected because 
State Regulation Sections 6B.04f.2., 
7B.04Af.2. and 8B.G4f.2. do not allow the 
discharge of materials into underground 
workings, arguing that 30 CFR 816.55 
and 817.55 allow such discharges. The A 
State rules are consistent with the 
federal requirements.

The commenter argued that State 
Regulation Sections 6B.05b., 7B.06b. and 
8B.05b. attempt to allow lesser amounts 
of cover than do 30 CFR 816.103(a) (1) 
and (4) and 817.103 (1) and (4) regarding 
the treatment of toxic materials. The 
State rules are consistent with the 
federal requirements.

The commenter stated that State 
Regulation Section 6B.06a.2., regarding 
the sampling of water discharged from a 
permit area, should not require daily

sampling. This is consistent with 816.42
(a)(2) and 817.42(a)(2).

The commenter argued that State 
Regulation Section 6B.09b.9., regarding 
the variance from reclamation 
requirements, should give the Director 
discretion to allow underground mining 
to commence more than one year after 
the completion of surface mining 
activities. This regulation is consistent 
with 30 CFR 816.101, 816.102, 817.101 and 
817.102.

The commenter criticized State 
Regulation Section 7A.01C.1., regarding 
the size of permit maps. However, the 
rule is consistent with 30 CFR 771.23(e).

The commenter states that State 
Regulation Section 7A.01c.2-, which 
addresses the preferred  scale of maps 
used in a permit application, should 
address only the suggested scale. This 
provision is consistent with 30 CFR 
771.23(e)(1).

The commenter objected to State 
Regulation Section 7A.01c.12., requiring 
a map showing fish and wildlife 
facilities. This regulation is consistent 
with 30 CFR 779.24(1), 779.25(b),
783.24(1) and 783.25(b).

The commenter requested further 
guidance as to where signs may be 
required. State Regulation Section 
7B.01a., regarding permanent 
monuments, is consistent with 30 CFR 
816.11(c) and 817.11(c). The Secretary 
notes that the State rule clearly requires 
that a monument be posted at the 
entrances to public roads.

The commenter requested that State 
Regulation Sections 7B.01b., 8B.01b. and 
lOC.Olb., regarding perimeter markers, 
be deleted. However, these regulations 
are consistent with 30 CFR 816.11(d) and 
817.11(d).

State Regulation Section 7B.01f. 
concerns the marking of slope 
measurements. The commenter desires 
that this marking be restricted to within 
300 feet of the face-up area for a deep 
mine. However, the regulation is 
consistent with 30 CFR 816.11 and
817.11.

The commenter stated State 
Regulation Section 7B.03e.2., regarding 
topsoil substitutes, should require 
approved methods rather than approved 
laboratories for certification of soil test. 
This requirement is consistent with 30 
CFR 818.22 and 817.22.

The commenter requested that State 
Regulation Section 7B.04a., regarding 
water quality standards and the 
reference to “pit area”, be deleted in 
part. However, this provision is 
consistent with 30 CFR 816.42 and 
817.42.

The commenter requested that State 
Regulation Section 7B.04d.l., regarding 
the regulation of water breakthroughs,

be deleted. However, this provision is 
consistent with 30 CFR 816.41 and 
817.41.

The commenter requested that State 
Regulation Section 7B.04d.2., regarding 
breakthrough procedures, be deleted 
because it reiterates a previous 
regulation. This does not make the State 
rule inconsistent with the federal rules.

The commenter objected to State 
Regulation Section 7B.05a„ regarding 
discharge from underground operations, 
arguing that it should be clarified. 
However, the rule is consistent with 30 
CFR 817.50(c).

The commenter requested that State 
Regulation Section 7B.06a.l-, regarding 
the disposal of acid-forming and toxic
forming material and the treating of such 
material to prevent adverse effects on 
water quality, be replaced by the 
language of 30 CFR 816.48 and 817.48.
The State rule is consistent with the 
federal requirements.

Tbe commenter desires the recording 
of only precipitation events in excess of
1.” However, State Regulation Sections 
7B.07a.l4, 8B.06a.l. and 9B.05a.l. are 
consistent with 30 CFR 816.52(b) and 
817.52(b). These federal rules authorize 
the regulatory authority to adopt 
standards on the nature of data 
requirements and frequency of 
collection.

The commenter requested that State 
Regulation Sections 7B.07b.3. and 
8B.06h.3., regarding submission of 
monthly reports of records pertaining to 
testing dates and analytical data to the 
Director, be deleted. However, the State 
rule is consistent with 30 CFR 816.52(a) 
and 817.52(a).

The commenter desires the inclusion 
of a phrase concerning weather 
conditions in State Regulation Section 
7B.10a.l., regarding temporary 
revegetation. However, the rule is 
consistent with 30 CFR 816.113 and 
817.113.

The commenter requested a longer 
period of time to accomplish grading. 
However, State Regulation Section 
7B.llb., regarding backfilling and 
grading, is consistent with 30 CFR 
816.101 and 817.101.

The commenter asked for inclusion of 
a definition of “material damage” in 
State Regulation Section 7C.Q2, 
regarding subsidence and surface owner 
protection. However, the rule is 
consistent with 30 CFR 817.124.

The commenter desires that the State 
include a provision concerning valid 
existing rights in State Regulation 
Section 7C.02b., regarding standards for 
surface effects of underground mining, is 
consistent with 30 CFR 817.124.

The commenter objected to State 
Regulation Section 7C.03a., which
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prohibits underground mining beneath 
perennial streams and impoundments 
unless the Director determines 
subsidence will not cause material 
damage/However, the existing state 
language is virtually identical to 30 CFR 
817.126(a).

The commenter objected to State 
Regulation Section 7C.03c., which 
prohibits underground mining beneath 
public buildings without thq Director’s 
authorization. However, the rule is 
consistent with 30 CFR 817.126(c). The 
State rule authorizes the Director to 
provide the requested flexibility.

The commenter requested director 
discretion in State Regulation Section 
7C.04, concerning subsidence control 
plans. This regulation is consistent with 
30 CFR 784.20.

The commenter asked for a 
clarification of State Regulation Section 
8A.01, regarding "at or near the mine 
site.” This regulation is consistent with 
Section 701(28) of SMCRA and further 
clarification is not necessary.

State Regulation Section 8A.01C.2., 
which requests that maps be on a scale 
of 1:2400, is consistent with 30 CFR 
771.23. See response to comment on 
State Regulation 7A.01C.2., above.

The commenter questioned the use of 
the word “premining” in State 
Regulation Section 8A.02b, regarding 
surface water requirements for 
incidental facilities. This usage is 
consistent with 30 CFR 779.16 and 783.16 
and premining need not be changed to 
"existing” as the commenter suggests.

The commenter requested in State 
Regulation Section 8A.03a., concerning 
geological information, a reduction in 
the requirement for a description of the 
geology. The State Regulation is 
consistent with 30 CFR 779.14 and 783.14 
and the change is not necessary for 
meeting federal requirements.

The commenter suggested that State 
Regulation Section 8B.05, regarding 
permanent facilities, provide certain 
exemptions for permanent facilities not 
involved in the excavation, loading, etc., 
of coal. This Section is consistent with 
SMCRA Section 701 and 30 CFR Part 827 
and a broadening of the exemption is 
not required.

The commenter asked for a 
clarification of State Regulation Section 
SB.Ola., which addresses signs and 
markers. This regulation is consistent 
with 30 CFR 816.11 and 817.11 and a 
clarification is not necessary.

The commenter asked for a 
clarification regarding the certification 
of soil testing in State Regulation 
Section 8B.03e.2. The regulation is 
consistent with 30 CFR 816.22(e)(ii) and 
817.22(e)(ii) and a clarification is not 
necessary.

The commenter asked for an addition 
to include sludged in State Regulation 
Section 8B.04f.2., regarding discharge of 
water into an underground mine. This 
regulation is consistent with 30 CFR 
816.55(c)(4) and (c)(5) and 817.55(c)(4) 
and (c)(5) and the additions are not 
necessary.

State Regulation Section 8B.08a.l, 
regarding temporary revegetation, 
requires revegetation within 30 days. 
The commenter requested the b e g in n in g  
of the next growing season. The 
regulation is consistent with 30 CFR 
816.113 and 817.113 and the change is 
not necessary.

The commenter in State Regulation 
Section 8B.09g.l. and 2., regarding 
remining of previously mined areas, 
requested that a change be made to 
require only new  highwalls be 
elminated.

This regulation meets the requirement 
of 30 CFR 826.15 and no change is 
necessary.

The commenter requested the addition 
of a reference and language 
modification to allow flexibility in State 
Regulation Sections 10A and 10A.01b.3., 
regarding coal waste piles and 
impounding structures for coal mine 
waste piles. However, the State rule is 
consistent with 30 CFR 816,81, 816.91(b), 
817.91(b), 816.92(b), 816.93 and 817.93.

The commenter requested that a 
reference to Technical Paper 40 be 
added to Section 10A. Such a change is 
not necessary for meeting the federal 
requirement.

The commenter stated that State 
Regulation Sections 10B.03,10B.04a.l.a., 
10B.04a.l.e. and 10B,04b,3,, r e g a r d in g  
coal waste piles, contain unnecessary 
language which should be deleted.
These regulations are consistent with 30 
CFR 816.82, 816.42, and 810.81. The 
commenter also recommended adding 
flexibility to the design standards in 
Section 10B.04a.l.e. This section is 
consistent with the federal requirement 
and no further change may be required.

The commenter stated that State 
Regulation Section 10B.04a.l„ regarding 
permanent structures, should clarify the 
meaning of the word permanent. This 
section is consistent with 30 CFR 816.49 
and 817.49. A mere clarification is not 
required.

The commenter requested a 
clarification of State Regulation Sections 
10B.04c.6.a.(iii) and 10B.04d., r e g a r d in g  
coal waste piles, to provide for 
flexibility in construction methods.
These sections are consistent with 30 
CFR 816.49, 817.49, 810.83(a) and 
817.83(a) and no clarification is required.

The commenter suggested that State 
Regulation Section 10B.04d.3., r e g a r d in g  
predominant type of fill material, be

changed to allow use of coal refuse 
material in underdrains. Section
IOB. 04d.3 is consistent with 30 CFR 
816.72(b)(3) and 817.72(b)(3), which 
specify that underdrains shall consist of 
durable rock free of coal.

The commenter recommended 
deletion of the last sentence of State 
Regulation Section 10B.O5b.2., regarding 
coal waste piles. This section is 
consistent with 30 CFR 816.81 and 
817.81, and the Secretary has no 
authority to require deletion unless a 
section is inconsistent with federal 
requirements. The commenter also 
recommended adding the words “or 
otherwise per good engineering 
standards” to Section 10C.09.b.6. This 
section is consistent with 30 CFR 816.81 
and 817.81 and no further change is 
required.

The commenter suggested that State 
Regulation Section 10C.05a.9., 
concerning the use of concrete in 
spillways and diversion construction, 
delete the words "and diversion 
ditches” in the first sentence. This 
section is consistent with the federal 
requirements, and no further change is 
necessary.

The commenter requested 
clarification of State Regulation Section
IOC. 06a.l., addressing drainage from 
acid-forming and toxic-forming 
underground development waste. This 
section is consistent with 30 CFR 
816.48(c) and 817.48(c), and no 
clarification is required.

The commenter suggested that 
Chapter 3.4 of the Technical Handbook, 
which addresses drainage area and site 
evaluation and limitations, delete the 
mandatory requirement to use “Water 
Management Practices." Chapter 3.4 is 
consistent with 30 CFR 816.46 and 
817.46, and no change is required.

The commenter stated the 
requirements to clean sediment ponds 
when sediment reaches the 60% level 
should be eliminated from Chapter 3.5 of 
the Technical Handbook, See response 
to Comment Number 9.

The Commenter stated that the 
requirements of Chapters 3.5,4.6,5.6,7.5 
and 14.5 of the Technical Handbook, 
regarding sediment control on pre
mining disturbances, should be deleted. 
These requirements are consistent with 
30 CFR 816.42 and 817.42.

The commenter stated that Chapters
3.8 and 3.9 of the Technical Handbook, 
specifying technical requirements for the 
design of principal and emergency 
spillways, should be revised to allow 
site-specific design. These chapters are 
consistent with 30 CFR 816.49 and 
817.49.

The commenter stated that Chapter
3.8.5.1.1 of the Technical Handbook,
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reg ard in g  the thickness of pipe conduits 
in sediment dams {embankment type), 
should be revised to allow die thickness 
of pipe to be determined on a case-by- 
case basis. This requirement is 
consistent with 30 CFR 816.46(d) and 
817.46(d).

The commenter stated that Chapter
S.8.6.2 of the Technical Handbook 
requiring dewatering devices for 
structures, including sedimentation 
ponds, should be revised to delete this 
mandatory requirement. This 
requirement is consistent with 30 CFR 
816.46(d) and 817.46(d).

The commenter suggested that the 
requirement in Chapter 3.8.6.3 of the 
Technical Handbook for anti-seep 
collars to prevent seepage should not be 
required for corrugated metal pipe and 
may not be needed for other types of 
conduits. This requirement is consistent 
with 30 CFR 816.45(b)(6) and 817.45(f).

The commenter stated that the 
requirement in Chapter S.8.6.4 of the 
Technical Handbook, specifying two 
suitable anti-vortex devices for 
sediment dams (embankment type), 
should be expanded to allow other 
devices. This requirement is consistent 
with 30 CFR 816.46 and 817.46.

The commenter stated that the 
requirement in Chapter 3.0.4.2 of the 
Technical Handbook, regarding 
emergency spillways in rock, should 
allow greater maximum velocity than 
that specified. This requirement is 
consistent with 30 CFR 816.46(i) and 
817.46(i).

The commenter stated that the 
requirement in Chapter 3.9.5 of the 
Technical Handbook specifying two 
conditions for use of concrete spillways 
should be amended to allow use of 
concrete in accordance with good 
engineering practices. This requirement 
is consistent with 30 CFR 816.46 and 
817.46.

The commenter stated that Chapter
3.10.2 of the Technical Handbook, 
regarding minimum top width of 
embankments, should be modified to 
allow a lower minimum top width. 
Chapter 3.10.2 is consistent with 30 CFR 
816.46(1) and 817.46(1).

The commenter stated that Chapters 
3.10.7,11.7.4, and 13.10 of the Technical 
Handbook, relating to mulching and 
vegetation requirements, should be 
modified to allow delayed seeding until 
a more favorable planting season. These 
requirements are consistent with 30 CFR 
816.113,152 (c)(3) and (d)(15) and 
817^13,152 (c)(3) and (d)(15).

Trie commenter stated that the 
requirement in Chapter 4.32.d of the 
Technical Handbook, that inspection 
reports on embankment type sediment 
dams must be provided, should be

changed to required only that such 
reports be made available if requested. 
The requirement is consistent with 30 
CFR 780.25 and 784.16.

The commenter stated that Chapters
4.10 and 5.10 of the Technical 
Handbook, addressing entrance channel 
side slope configuration, should not 
require a 1 to 1 slope because this serves 
no purpose when the pond is 
discharging. These requirements, 
however, are consistent with 30 CFR 
816.48 and 817.46.

The commenter stated that Chapter
4.12.5 of the Technical Handbook, which 
requires a design height of 10% to allow 
for settlement should be changed to 5%, 
the federal requirement The West 
Virginia requirement is consistent with 
30 CFR 816.48 and 817.46. The State can 
exercise its discretion to set different 
standards so long as they are consistent 
with federal requirements.

The commenter stated that Chapters 
4.12.9, 5.17.14,6.14.7 and 7.14.8 of the 
Technical Handbook, which address 
vegetation protection against erosion, 
should be modified to allow delayed 
seeding until a more favorable planting 
season. These requirements however, 
are consistent with 30 CFR 816.46(s) and 
817.46(s).

Consolidation Coal Co. argued that 
the requirement in Chapter 5.17.3 of the 
Technical Handbook, that embankment 
materials contain a certain amount of 
moisture, should be deleted because it is 
allegedly not of a technical nature. This 
requirement is consistent with the 
federal requirements.

Consolidation Coal Co. argued that 
Chapters 8.4 and 9.4 of the Technical 
Handbook, should not require that all 
valley and head-of-hollow fills have 
rock toe buttresses. The commenter 
argued that fills can be designed to have 
a 1.5 static safety factor without such 
buttresses. However, this requirement is 
consistent with 30 CFR 816.71(i),
817.71(i), 816.71 (j) and 817.71(j).

Consolidation Coal Co. argued that 
Chapter 8.5 of the Technical Handbook, 
which requires rock fill drains in valley 
fills, should allow constructed 
underdrains instead. However, this 
provision is consistent with the federal 
requirements.

Consolidation Coal Co. argued that 
Chapter 10.4 of the Technical Handbook, 
which defines materials greater than 6" 
in diameter as rock and materials less 
than 6" in diameter and soil, should be 
deleted. However, this requirement is 
consistent with 30 CFR 816.74 and 
817.74.

Consolidation Coal Co. argued that 
Chapter 10.5.4 of the Technical 
Handbook, regarding internal drainage 
for rock fills, should be more flexible by

reflecting various alternatives for 
underdrains. However, the state’s 
provision is consistent with 30 CFR 
816.74, 817.74*816.71, 817.71, 816.72, and 
817.72.

Consolidation Coal Co. argued that 
Chapter 10.7.3 of the Technical 
Handbook, should not require that soil 
materials in durable rock fills be 
compacted to a certain degree. The 
commenter argued that compaction 
occurs automatically, due to dumping. 
However, the state provision is 
consistent with 30 CFR 816.74(a)(1) and 
817.74(a)(1).

Consolidation Coal Co. commented 
that all of Chapter 10.8 of the Technical 
Handbook, which requires a registered 
professional engineer or qualified 
person under the direct supervision of a 
registered professional engineer to be 
retained at the site during the 
construction of the rock fill, should be 
deleted. The commenter argued that this 
requirement is excessive because the 
construction specifications for durable 
rock fills are no more difficult than those 
for other fills. However, this provision is 
consistent with 30 CFR 816.71(i) and 
817.71(i).

Consolidation Coal Co. argued that 
Chapter 12.4.2 of thé Technical 
Handbook, addressing velocity in 
stream channel diversions, should not 
require riprap in every case. However, 
this requirement is consistent with 30 
CFR 816.41 (d)(2)(v), 817.41(d)(l)(v}, 
816.43(f)(1) and 817.43(f)(1),

Consolidation Coal Co. argued that 
Chapter 13.17 of the Technical 
Handbook, regarding sediment control, 
should not require runoff from roads to 
pass through sedimentation ponds. 
However, this regulation is consistent 
with 30 CFR 816.48 and 817.46.

Consolidation Coal Co. argued that 
Chapter 13.21(5)(d) of the Technical 
Handbook, regarding plan, design data 
and construction specifications, should 
require that motor graders be used only 
where necessary to maintain cross 
slopes. However, this provision is 
consistent with the federal 
requirements.

Consolidation Coal Co. argued that 
Chapter 14.4 of the Technical Handbook, 
which requires that the plan concerning 
drainage areas use the methods of 
“Water Management Practices” in 
Chapter 19, should be deleted. The 
commenter argued that it is questionable 
whether this guide includes the best 
technology currently available.
However, the provision is consistent 
with 30 CFR 780.11(b)(6), 784.11(b)(1),
(6), 780.18(b)(5), (9) and 780.21.
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//, Performance Standards
1. One commenter questioned the lack 

of criteria for the design and 
construction of "alternative outcrop 
barriers" in the State submission. The 
Secretary agrees, as discussed in 
Finding 13.4, and has conditioned his 
approval of West Virginia's program 
accordingly.

2. One commenter stated that the 
State had not justified the use of 
woodlands as an acceptable alternative 
land use for mountaintop removal as 
required by the Secretary in Finding 13.8 
of the October 20 Federal Register 
notice. The commenter pointed out that 
no showing had been made to 
demonstrate that flat or gently rolling 
terrain would be "essential" for the 
woodlands use. However, the State has 
limited its discretion to allow 
woodlands in State Regulation Section 
2.133 by allowing only commercial 
woodlands where flat or gently rolling 
land is essential. This qualification of 
the State provision satisfies the concern 
expressed in the Secretary's original 
Finding of October 20,1980. The use of 
this provision by the State will be 
reviewed by thé Department during its 
oversight responsibilities under the 
permanent program. This issue is 
discussed further in Finding 13.8.

3. On commenter stated mat although 
an amendment will be submitted to the 
West Virginia Legislature to remove the 
provision allowing gravity discharge in 
iron and acid producing coal seams, he 
was concerned that the measure would 
have no chance of approval in the 
Legislature unless detailed information 
is presented by well-informed experts 
on the subject. This issue is addressed 
in Finding 13.10 wherein approval of the 
West Virginia program is conditioned 
upon the State amending its statute.
OSM will attempt to give any assistance 
requested by DNR in providing technical 
information to the Legislature on this 
issue.

4. One commenter stated that the 
State regulations do not provide for the 
use of protective devices and temporary 
sealing to prevent access to drill holes 
by the public, livestock, wildlife and 
machinery. This issue is discussed in 
Finding 13.18.

5. One commenter asked for 
clarification of State Regulation Section 
6B.07c.3. in light of the requirements of 
30 CFR 824.11(a)(8). It is not clear that 
the State regulation prohibits discharges 
from a mountaintop removal operation 
through a valley fill, although this is 
current practice in the State. This issue 
was identified by OSM in the review of 
the program and was discussed in the 
December 30,1980 meeting with the

State. (See Administrative Record No. 
WV 313). West Virginia representatives 
stated for the record that State 
Regulation Sections 6B.07c.3. and 
7B.07c.3. do not allow mountaintop 
drainage into or through a fill. This issue 
is discussed further in Finding 13.36.

6. One commenter stated that State 
Regulation Section 6B.07k does not 
provide that auger holes must be located 
so as to leave room for future deep 
mining operations. This issue is 
discussed in Finding 13.20.

7. One commenter noted that State 
Regulation Section 6B.07@.l. provides a 
very broad exemption from the 
regrading standards for special land use 
considerations. This issue is discussed 
in Finding 13.24.

8. O ne commenter suggested State 
Regulation Section 4C.04g which 
requires two (2) inch per second peak 
particle velocity be changed to reflect 
the standard of one (1) inch per second 
as found in 30 CFR @16.65(i) and 
817.65(i). This issue is discussed in 
Finding 13.30.

9. One commenter noted the absence 
of State regulations containing 
provisions and criteria for transfer pf 
wells as found in 30 CFR 816.53 and 
817.53. This issue is discussed in Finding 
13.32.

10. One commenter stated that the 
phrase “not permitted under a general 
Surface Mining Permit" should be added 
to State Regulation Section 10A. While 
the federal regulations do not require 
separate permits for coal waste piles, it 
is entirely within the discretion of the 
State to require additional permits. The 
State regulations are consistent with 30 
CFR 780.25.

11. Consolidation Coal Company 
commented that W est Virginia 
requirements on the construction of end- 
dump fills, Chapter 10 of Technical 
Handbook, are more stringent than 
federal requirements and therefore are 
not authorized by Section 20-6-23b of 
the WV Surface Mining and 
Reclamation A ct

General comments concerning the 
effect of Section 23b have been disposed 
of in response to comment 5 of Section I, 
above. The commenter did not provide 
any reference to the portions of Chapter 
10 of the Technical Handbook 
concerning end-dump fills which were 
considered more stringent However, a 
comparison of 30 CFR 816.71, 816.74, 
817.71 and 817.74 with the requirements 
of Chapter 10 of the Technical 
Handbook reveals that West Virginia 
requirements are consistent with the 
federal requirements.

12. The West Virginia Coal 
Association (WVCA) suggested deletion 
of the last sentence in State Regulation

Sections 10B.04c.2.b., 10B.04c.2.c.2. and 
10B.04c.2.c.3. which require a 
dewatering device to maintain water in 
a slurry impoundment at the lowest 
practicable elevation. OSM regulations 
do not contain a comparable provision. 
However, the West Virginia regulations 
protect the integrity of the slurry 
impoundment, and thus provide 
additional protection for the public and 
the environment. The West Virginia 
regulations are consistent with the 
purposes of the federal requirements, 
and therefore acceptable.

13. The WVCA commented that State 
Regulation Section 10B.04c.6.a.iii., 
requiring grated drainpipes for ponds 
built without principal spillways, should 
be deleted because it conflicts with 
State Regulation Section 10B.04c2., 
impoundment requirements. The 
comment does not specify in what 
manner these sections are in conflict, 
and a review of these regulations shows 
them to be consistent with federal 
requirements.

14. One commenter stated that the 
West Virginia regulatory program does 
not have a definition for permit area. 
Permit area as defined in Section 20-6- 
3(p) of the WV SCMRA is consistent 
with the federal requirements in 30 CFR
701.5.

15. One commenter argued that State 
Regulation Section 4A.04, which governs 
seeding of cut and fill slopes "in 
accordance with subsections 4F," must 
be changed to make the cross-reference 
more specific. The entirety of State 
Regulation Section 4F governs all 
requirements which must be met for 
revegetation. These requirements are 
consistent with the revegetation 
requirements of the 30 CFR 816.111- 
816.117 and 817.111-817.117.

16. One commenter objected to State 
Regulation Section 6A.03.a.4. limiting 
overburden analysis to the procedure in 
EPA manual 600/2-78-054 (Field and 
Laboratory Methods Applicable to 
Overburden Mine Soils). State 
Regulation Section 4F.02, however, does 
allow for "other methods." The State 
regulations, while not delineating "other 
methods," are consistent with 30 CFR 
779.14.

17. The West Virginia Surface Mining 
and Reclamation Association 
(WVSMRA) commented that State 
Regulation Section 6B.06a.4., regarding 
surface water monitoring after grading 
approval, should be required “oiily if the 
discharge does not meet the quality of 
the receiving stream." Such monitoring 
is necessary in order to determine that 
discharges are not violating water 
quality standards. The State regulation 
is consistent with 30 CFR 816.52, and is 
acceptable.
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18. One commenter questioned 
whether the use of the phrase "other 
approved sediment control structures” 
in State Regulation Section 6B.04a. 
would allow operators to avoid the 
requirement to pass all drainage through 
ponds as required by 30 CFR 
816.42(a)(1). State Regulation Section 
2.105 defines “sediment control 
structure” as a pond and specifically 
exludes secondary sediment control 
structures such as straw bale dikes, 
check dams, etc. In addition, State 
Regulation Section 4B.06 requires that 
"all runoff from the disturbed area shall 
pass through a sedimentation
pond(s) * *  * "  These requirements 
make it clear that all surface drainage 
from West Virginia operations must be 
passed through sedimentation ponds.
The State regulations are consistent 
with the requirements of 30 CFR 
816.42(a)(1).

19. Several commenters stated that 
State Regulation Section 7B.04f 
improperly limits materials which could 
be disposed of in underground workings 
in such a way that would prohibit 
disposal of flue gas desulfurization 
sludge and acid mine drainage treatment 
sludge. 30 CFR 816.55 is a restrictive 
provision which allows the State 
regulatory authority to prohibit disposal 
of certain materials in any particular 
case. It is entirely within the proper 
discretion of the State to choose, a 
priori, which materials it will not allow 
to be disposed of in underground 
workings in any case. The State 
provision is consistent with federal 
requirements and, therefore, acceptable.

20. One commenter stated that the 
State Regulation Section 6B.04b. 
establishing "pH” water quality 
standards * * * is “unrealistic” 
because of environmental conditions in 
West Virginia. The State provision is 
consistent with 30 CFR 816.42(a)(7) and 
effluent limits for the coal mining 
industry established by EPA in 40 CFR 
Part 434.

21. One commenter noted that 30 CFR 
816.52(a)(2), requiring monitoring of 
ground water “adequate to plan for 
modification of surface mining activities, 
if necessary, to minimize disturbance to 
the prevailing hydrologic balance,” is 
more stringent than State Regulation 
Section 6B.06b. The State regulations 
provide for monitoring adequate to 
reflect “changes in groundwater 
quantity and quality” and are within the 
discretion given to States under 30 CFR 
816.52. The State regulations are 
consistent with federal requirements.

22. The WVSMRA commented that 
State Regulation Section 4C.02, 
regarding information on obtaining a 
pre-blast survey, should be deleted. The

State regulation is identical to 30 CFR 
816.62 and 817.62 and is consistent with 
federal requirements.

23Several commenters stated that 
State Regulation Section 4C.04a. fails to 
require that the blasting schedule 
contain a list of foreseeable situations 
which might necessitate blasting outside 
the scheduled times as required by 30 
CFR 816.64(bJ(v). State Regulation 
Section 4C.04a does specify the 
emergency situations where deviation 
from the schedule may be permitted.
This regulation provides ample notice to 
the public as to when an operator may 
deviate from the published schedule, 
and is consistent with federal 
requirements.

24. One commenter questioned the 
absence of West Virginia regulations 
which coincide with 30 CFR 816.65(c) 
requiring that persons who live or work 
within one-half mile of the permit area 
shall be instructed on the meaning of the 
blasting signal. State Regulation Section 
4C.02 requires that public notice of 
blasting shall be published in a 
newspaper of general circulation in the 
county of the proposed permit area and 
the schedule mailed or delivered to each 
residence within one-half mile of the 
permit area at least every 12 months. 
Persons near the permit area are warned 
by signs required by State Regulation 
Section 6B.91e. to be posted at all 
entrances to the permit area. These 
State provisions for public warning and 
notification are consistent with 30 CFR 
816.65(c).

25. The WVSMRA commented that 
State Regulations Section 4C.04f.l., 
regarding the prohibition of blasting, 
should be changed from 1,000 feet to 300 
feet. Since in 30 CFR 816.65(f) and 
817.65(f) which contain these provisions 
have been remanded, the State is free to 
adopt whatever limitations are 
reasonable. See response to Comment 9 
of Section I, above.

26. The WVSMRA commented that 
State Regulations Section 4C.04h. 
regarding the formula for maximum 
weight of a detonation, should be 
changed from W =(d/60)2 to 5<*2.
The State regulation is identical to 30 
CFR 816.85(1)(1) and 30 CFR 817.65(1)(1) 
and is consistent with federal 
requirements.

27. One commenter objected to the 
hazard classification system for 
embankments and impoundments found 
in State Regulation 10B.04.b.l. Although 
OSM does not utilize a hazard 
classification system, the State 
requirements for coal waste 
embankments and impoundments are 
consistent with federal requirements in 
30 CFR 816.81-816.93 and 817.81-617.93 
and are acceptable. The commenter also

points out a difference between West 
Virginia requirements in 10B.04.d.3. 
which provide minimum size for shale 
underdrains and federal requirements in 
30 CFR 817.72(b)(3) which also include 
minimum size requirements for 
sandstone underdrains. The West 
Virginia regulations provide that all 
drains are to be constructed of durable 
rock and provide criteria for durability. 
The West Virginia requirements are 
consistent with the federal regulations.

28. One Commenter questioned the 
absence of a requirement in State 
Regulation Section 10B.04d. preventing 
the use of acid-forming/toxic-forming 
rock in the construction of underdrain 
systems for valley fills as required in 30 
CFR 816.72(b)(4) and 817.72(b)(4). State 
Regulation Section 10C.06a.2., however, 
requires that "acid-forming or toxic
forming material shall not be buried or 
stored in proximity to a drainage course 
* * *” This prohibition would apply for 
material used in the underdrain itself 
since such material is in proximity to a 
drainage course. The State provisions 
are consistent with federal 
requirements.

29. The WVCA and others also 
recommended deletion of State 
Regulations 10B.04.c.6.a.iv.8. which 
states that water may not be diverted 
under a coal refuse area by means of a 
pipe or conduit. The commenter stated 
that this practice was acceptable to 
MSHA and that any problems could be 
avoided by proper design. The W est 
Virginia requirement is consistent with 
requirements of 30 CFR 816.72(d) and 
816.83(b) which require that surface 
drainage be diverted off of and around a 
coal refuse area, rather than through it.

30. The WVCA recommended deletion 
of State Regulation 10B.05.a which 
requires that upon reprocessing of 
abandoned coal waste piles, the entire 
pile must be removed. Under 30 CFR 
816.81(b), 816.87, 817.81(b) and 817.87, 
discretion is granted to State regulatory 
authorities in dealing with abandoned 
coal refuse piles. The W est Virginia 
requirements are a proper exercise of 
that discretion and are consistent with 
federal requirements.

31. A commenter requests clarification 
of the term "qualified person” utilized in 
State Regulation 10C.08d.2. by proposing 
it be defined in the definitions section of 
the West Virginia regulations. 30 CFR 
816.82(a) requires that inspections be 
made during construction of coal waste 
piles by an RPE or person approved by 
the regulatory authority. Discussion of 
the West Virginia system for “approved 
persons” is found in Finding 13.9. As 
stated therein, the West Virginia 
requirements are consistent with federal 
requirements. Placement of any
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definitions is within the discretion of the 
State.

32. One comm enter stated that Section 
10 of the Technical Handbook is unclear 
in its application to impounding and 
non-impounding coal waste areas. The 
commenter suggested that the 
requirements for each type of area be 
separated for the sake of simplicity. This 
comment is not directed to the 
consistency of the W est Virginia 
regulations. The organization of State 
regulations is entirely up to the State.

33. The same commenter also objected 
to the requirement in State Regulation 
Section 10C.08d. calling for weekly 
inspections of impoundments and 
embankments. 30 CFR 816.82(a) requires 
at least quarterly inspections, but vest 
State regulatory authorities with 
discretion to require more frequent 
inspections. The West Virginia 
requirement of weekly inspections is a 
consistent exercise of this discretion.

34. One commenter stated that State 
Regulation Section IOC does not include 
the requirement for keyway cuts or rock 
toe buttresses found in 30 CFR 816.85(a) 
and 816.71(i) for coal refuse piles on 
steep slopes. Chapter 8.4 of foe 
Technical Handbook, requires these 
measures “in all cases” for valley-fills. 
Coal refuse pile construction is to be in 
accordance with modified valley fill 
standards, therefore foe State provisions 
are consistent with foe federal 
requirements.

35. One commenter objected to State 
Regulation Section 6B.05a.l. which 
allows blending as an appropriate 
means of handling toxic materials. The 
commenter stated that there is not an 
accurate correlation between total 
potential acidity and alkalinity in many 
instances. Blending is an acceptable 
method of handling toxic or acid
forming material, for foe reasons 
discussed in Finding 13.35.

36. The WVSMRA commented that in 
State Regulation Section 4E.02c., 
regarding protection of fish, wildlife and 
related values, the reference of electric 
power lines should be deleted The State 
regulation is identical to foe relevant 
portions of 30 CFR 816.97(c) and 
817.97(c) and is consistent with federal 
regulations.

37. The WVSMRA commented that 
State Regulation Section 4F.01a., 
regarding the purpose of revegetation 
requirements, should delete foe 
reference to providing economic benefits 
and restoring esthetic appeal. The State 
regulation is consistent with 30 CFR 
816.111 and 817.111.

38. The WVSMRA commented that 
State Regulation Section 4F.08 should 
only require mulch to be distributed on 
areas where it is needed instead of on

"all” disturbed areas. The State 
regulation is consistent with 30 CFR 
816.114(a) and 817.114(a).

39. The WVSMRA commented that 
State Regulation Section 4F.09 should 
require that perennials be planted after 
foe last season instead of "after foe last 
year.” The State regulation is consistent 
with 30 CFR 816.116(b)(1) and 
817.116(b)(1).

40. The WVSMRA commented that 
State Regulation Section 4D.04a.-j., 
regarding postmining land use should be 
changed to require reporting on future 
land use instead of specific plans and 
commitments. The State regiilation is 
consistent with 30 CFR 816.133 and 
817.133, which also require specific 
plans and commitments.

41. The WVSMRA commented that 
State Regulation Section 4D.02a. and 
4D.02a.3., which governs foe 
determination of premining land use, 
should regard previously mined land as 
an acceptable premining land use. The 
State regulation is identical to 30 CFR 
816.133(b) and 30 CFR 817.133(b) and is 
consistent with federal requirements.

42. The WVSMRA commented that 
State Regulations 6B.04b.2., 7B.04b.2, 
7B.07a.3., and 8B.04b.2., regarding foe 
quality of water discharges from a grade 
release area, should be changed to 
require meeting only foe quality of foe 
receiving stream. The State regiilation is 
consistent with 30 CFR «18.41(c), 
816.42(a)(2), 817.41(c) and 817.42(a)(2), 
which require that all federal and State 
water quality statutes, regulations, 
standards and effluent limitations must 
be met.

43. The WVSMRA commented that 
foe word "desirable” should be deleted 
from State Regulation Section 4A.05 
regarding foe materials used in surfacing 
of haulageways and access roads. The 
word "desirable” does not appear in this 
regulation. If the commenter meant to 
suggest that "durable” should be 
deleted, foe Secretary does not have 
authority to require that this be done.

44. United States Steel Corporation 
(USSC) commented that it was of foe 
opinion that State Regulation Sections 
7B.04a., b.t c. and 8B.04a., b., c. are 
inconsistent with 30 CFR 817.42 because 
foe State regulations do not provide a 
variance for foe utilization of sediment 
ponds as provided in the federal 
regulations. The Secretary has no 
authority to require this change, as foe 
State rules are consistent with foe 
federal rules.

45. The WVSMRA commented that 
State Regulation Section 8B.09b should 
not require that a  permanent facility has 
to be removed. Tim State regulation is 
consistent with foe federal rales.

46. The WVSMRA commented that 
State Regulation Section 8A.01, 
regarding permit requirements for 
facilities incidental to coal m in in g, 
should delete foe reference to "mine 
buildings.” The State regulation is 
consistent with 30 CFR 817.181(a), and 
816.181(a) which also contains this 
phrase.

III. Permitting

1. The United States Fish and Wildlife 
Service commented that State 
Regulation Section 3Q.03 requiring foe 
Director to make a written 
determination concerning threatened or 
endangered species should be amended 
to refer to Section 3J.02 rather than 3J.01. 
This appears to be a typographical error 
which does not obscure the m e an in g  of 
foe requirement and foe Secretary 
assumes that this mistake will be 
corrected.

2. The United States Fish and Wildlife 
Service suggested that State Regulation 
Sections 6A.01c. and 7A.01c., specifying 
foe maps which a permit shall contain, 
should also require a map to show foe 
location of any unusual wildlife habitats 
including habitats for endangered or 
threatened species occurring within foe 
areas to be mined and within the 
drainage areas to be affected by foe 
proposed mining. The Secretary finds 
that Sections 6A.01c. and 7A.01c. 
regarding maps are consistent with 30 
CFR 779.24 and 783.24. The requirements 
of 30 CFR 779.20 and 783.20 regarding 
fish and wildlife information have been 
remanded; therefore, no changes will be 
required in the West Virginia 
regulations.

3. The United States Fish and Wildlife 
Service suggested that State Regulation 
Section 13.07(a) regarding foe criteria for 
designating lands as unsuitable for 
surface coal mining operations be 
expanded to include, upon petition, 
these areas where endangered or 
threatened species may be jeopardized 
or their critical habitats adversely 
affected. The Secretary finds that 
Section 13.07a. is consistent with 30 CFR
762.11, therefore, no changes will be 
required.

4. One commenter questioned the 
status of pending interim program 
permit applications following program 
approval Specifically, this commenter 
requested that the State be required to 
conduct an inspection prior to foe 
issuance of a permit and at the request 
of foe applicant. While a pre-permit 
inspection may be desirable in some 
circumstances, there is no provision in 
SMCRA or foe federal regulation for 
such an inspection, and foe State cannot 
be required to make provision for this.
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5. One commenter stated that the 
State should accept, as part of meeting 
the requirements for a permit, maps 
approved by the Mine Safety and Health 
Administration. Such maps are 
acceptable under federal requirements 
and the State program as long as they 
meet the standards of 30 CFR 779.24, 
783.24 and Section 20-6-10 of the WV 
SCMRA and State Regulation Section 3.

6. One commenter stated that he did 
not believe that the State inquired into 
an applicant’s legal right to mine coal 
prior to issuance of a permit. He also 
stated that he wanted the State to 
comply with 30 CFR 782.15 and 30 CFR
778.15. These Sections require an 
identification and description of the 
document upon which the applicant 
bases his or her legal right to enter and 
begin the underground or surface mining 
of coal. This information is also required 
by Section 20^6-10(a)(9) of the WV 
SCMRA and is consistent with the 
federal requirements.

7. One commenter referred to the lack 
of simultaneous notification to the 
public, State Regulation Section 3Q, 
regarding the determination made 
concerning a permit application, 
especially to those who filed written 
objections or comments. This issue is 
discussed in Finding 14.8.

8. One commenter identified an 
inconsistency between State Regulation 
Section 12B.07b. and 30 CFR 786.15(a)(2) 
as it relates to public availability of 
permit application information 
pertaining to overburden and soil 
sample analysis. This concern ia 
addressed in Finding 14.9.

9. One commenter questioned several 
portions of State Regulation Section 
4D.04, "Criteria for Approving Post- 
Mining Use of Land”. The first concern 
was that specific criteria be used in 
approval of alternative post-mining land 
use. These criteria are provided in State 
Regulation Section 4D.04. The second 
concern was that the alternative use be 
approved prior to permit issuance. This 
is provided in the reclamation plan 
requirements of Section 20-6-11 of the 
WV SCMRA. The third concern was the 
omission of the words “financing” and 
“attainment” in the State regulations. 
Section 2Q-6-ll(a)(4) of the WV SCMRA 
requires a detailed description of how 
the post-mining land use is to be 
achieved and die necessary support 
activities needed to achieve the 
proposed land use. These requirements 
are consistent with the A ct
M 10- One commenter referred to 
written statements of the views of the 

authorities with statutory 
responsibilities” not being required in 
State Regulation Section 4D.04. The 
federal standard in 30 CFR 816.133(c)(1)

and 817.133(c)(1) allows 60 days for such 
written statements, while the State 
requires such statements "accompany 
die request for (alternate post mining 
land use) approval.” The State provision 
is consistent with the federal 
requirements.

11. One commenter indicated that the 
requirement for a 60 day alternate land 
use plan review period by State and 
federal fish and wildlife management 
agencies before surface mining activities 
begin as reflected in 30* CFR 816.133(c)(8) 
is not provided for in the State program. 
This issue is discussed ixt Finding; 13.32.

12. One commenter objected to State 
Regulation Section 4E.01 in that it 
appears to mean that the submittal of a 
permit application triggers an evaluation 
by the Director as to whether or not that 
area is unsuitable for mining and 
whether fish and wildlife studies will be 
necessary. The Secretary finds that the 
lands unsuitability inquiry conducted by 
the Director is an informal process 
intended to assist the applicant in the 
permitting process. The Director’s 
review of the environmental resources 
of the proposed permit area is only 
intended to alert the applicant to those 
resources which may need special 
consideration, and therefore, is found to 
be consistent with the federal 
requirements.

13. The West Virginia Society of 
Professional Engineers commented that 
the requirements of State Regulation 
Section 3E.02b. exceeds die 
requirements of the Act by requiring all 
persons who wish to qualify to prepare 
application and preplans to pass an 
examination administered by the 
Director. The commenter stated that this 
was unacceptable because of the 
provisions of Section 20-6-23(b), of the 
WV Surface Mining and Reclamation 
Act which the commenter stated forbid 
any regulations more stringent than the 
federal requirements.

General comments concerning the 
effect of Section 20-6-23(b) of the WV 
Surface Mining and Reclamation Act 
have been disposed of in number 5 
Section L above. In addition, the West 
Virginia provision concerning 
examinations for “approved persons” is 
consistent with federal requirements. 
[See Finding 13.9, above]

14. Carbon Fuel Company commented 
that State Regulation Section 3A.02c. 
which allows operators with interim 
program permits to continue operating 
without a permanent program permit 
past the eight month cut-off date set 
forth in State Regulation Section 3A.02 
and Section 506(a) of SMCRA must be 
construed to include permits issued by 
the West Virginia Department of Mines 
(DOM) for underground mines. These

DOM permits, issued before 1977, are 
usually known as "D” numbers. These 
“D” permits, by themselves, cannot be 
construed as interim program permits 
because they do not incorporate the 
provisions required by Section 502(b) 
and (c) of SMCRA.

Since January, 1980, DNR has been 
accepting DR-14 and DR-23 forms from 
underground mines existing before the 
effective date of SMCRA. These DR-14 
and DR-23 forms basically upgrade the 
existing permits to assure compliance 
with the interim standards. As stated in 
Carbon’s comment* the industry 
obtained an injunction in Kanawha 
County Circuit Court, Am herst Coal 
Corp. v. Callaghan, Civil Action No. 80- 
701 (1980), prohibiting DNR from 
requiring all underground operators to 
submit DR-14 and DR-23 forms. 
However, DNR has continued to accept, 
process and approve those DR-14 and 
DR-23’s which were voluntarily 
submitted.

Carbon has also argued that the 
Secretary’s legal position in the case of 
Union Carbide v. Andrus, Civil Action 
No. 79-2182 (SU.W .V. 1979), mandates 
that “D” numbers be considered interim 
program permits. This is not correct. In 
that case, the Secretary argued that 
DNR had jurisdiction over all 
underground mines by virtue of West 
Virginia statutes and Section 502(c) of 
SMCRA, even though all these mines did 
not have permits from DNR. This 
position was adopted by the Court. 
However, it does not follow that 
because DNR has jurisdiction over 
underground mines to enforce 
performance standards, that this 
automatically transforms “D” numbers 
into interim program permits. As stated 
above, this transformation can only be 
accomplished by a DR-14 and DR-23. 
The State may take the position that 
only those operators who have applied 
for DR-14 and DR-23’s prior to the 
approval of the State program are 
eligible for extensions of time beyond 
the eight-month cut-off date.

15. The W est Virginia Surface Mining 
and Reclamation Association 
(WVSMRA) commented that State 
Regulation Section 4E.01, regarding the 
determination of whether a study should 
be made on the impacts of fish and 
wildlife resources of the affected area, 
should not delay the issuance of a SMA 
number. This requirement is within the 
discretion of the State and is consistent 
with federal requirements.

16. The WVSMRA commented that 
State Regulation Sections 30.01 (e) and 
(£), in regard to the requirement of a 
progress map, should be deleted. This 
provision is consistent with Section 
517(b)(1) of SMCRA.
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17. The WVSMRA commented that 
State Regulation Section 4A.04, 
regarding the seeding of slopes« should 
not be "immediately” seeded, but 
"seeded in the first appropriate season.” 
This section is consistent with the 
seeding requirements of 30 CFR 816.113 
and 817.113.

18. The WVSMRA commented that 
the word "horizontal” should be deleted 
from State Regulation Section 3K.01, 
regarding the measurement of distance 
from an occupied dwelling to a coal 
mining operation. The State provision is 
consistent with 30 CFR 761.12(e).

19. The WVSMRA commented that 
State Regulation Section 3G.05, 
pertaining to the effective date of 
determining substantial, financial and 
legal commitments, should be changed 
from January 4,1977, to August 3,1977. 
The State regulation is consistent with 
Section 522(a)(6) of SMCRA and 30 CFR 
778.16(b) and 782.16(b).

20. One commenter stated that State 
Regulation Section 6A.03, regarding the 
submission of a description of the 
geology within adjacent areas with a 
permit application, is unnecessary. The 
State regulation is consistent with 30 
CFR 779.14.

21. The WVSMRA commented that 
State Regulation 5B.11, regarding 
newspaper advertisements for 
prospecting operations, should be 
deleted. The State regulation is 
consistent with 30 CFR 776.14(a).

22. The WVSMRA commented that 
the State Regulation Section 6A.03a.5., 
regarding the submission of a test for 
marcasite and clay content in the 
geologic description, should be deleted. 
The State regulation is consistent with 
30 CFR 779.14(b)(1) (iii), (iv) and (v).

23. One commenter stated that the 
State Regulation Sections 6A.02, 6A.03, 
7A.02 and 7A.03 and WV SCMRA 
Section 20-6-18(b)(3) require submission 
of hydrologic data with a permit 
application which is unnecessary and 
costly to the operator. The State 
requirements are consistent with 
SMCRA and 30 CFR 779.13, 779.14,
779.17, 783.13, 783.14*, 783.17 and 
786.19(c).

24. One commenter suggested that the 
requirement of State Regulation Sections 
6A.02a. and 7A.02a., regarding the 
submission of groundwater information 
with a permit application, are 
unnecessary. The State regulations are 
consistent with 30 CFR 779.15 and
783.15.

25. The WVSMRA commented that 
State Regulation Section 3G.02a., 
requiring a permit application to contain 
information on buildings within 1,000 
feet of the proposed permit area, should 
not be required if the building is not

used by the mining operation. The State 
regulation is consistent with 30 CFR 
779.24(d) and 783.24(d).

26. The WVSMRA commented that 
State Regulation Section 3G.02e., 
requiring information in the permit 
application on designated study rivers 
under Section 5(a) of the Wild & Scenic 
Rivers Act, should be deleted. The State 
regulation is consistent with 30 CFR 
779.24(k) and 783.24(k).

27. The WVSMRA commented that 
State Regulation Section 6A.01c.9., 
requiring the measurement of slopes for 
a permit application, should be deleted. 
The State regulation is consistent with 
30 CFR 779.25(k).

28. The WVSMRA commented that 
State Regulation Section 3F.016. 
requiring a permit application to contain 
a listing of any notice of violation, 
should be deleted. The State regulation 
is consistent with 30 CFR 778.14(c) and 
782.14(c).

29. One commenter suggested that 
State Regulation Section 3H.03 should 
be disapproved to the extent that it is 
applicable to something other than 
existing structures. The Secretary finds 
that the West Virginia definition of 
existing structures includes facilities 
used in connection with or to facilitate 
surface coal mining and reclamation 
operations and is consistent with 30 
CFR 780.12, 784.12 and 786.12.

30. One commenter stated that State 
Regulation Section 3H.03 (c) and (d) 
requires more than conformance with 
the performance standards of the WV 
SCMRA for existing roads and coal 
waste piles. The Secretary finds this 
provision of the West Virginia program 
is consistent with 30 CFR 780.12, 784.12 
and 786.12.

31. One commenter stated that State 
Regulation Section 3D.01 is inconsistent 
with 30 CFR 782.18 because the West 
Virginia program does not provide the 
option for self insurance. The West 
Virginia personal injury and property 
damage provision is consistent with the 
federal requirements. The federal 
regulations provide the option for self 
insurance, but do not require this 
provision to be included in a State 
program.

32. The WVSMRA commented that 
State Regulation Section 7A.03a.5., 
regarding the analysis of the coal seam 
in the geology description, should be 
deleted. The State regulation is 
consistent with 30 CFR 783.14.

33. United States Steel Corporation 
(USSC) also commented that it was of 
the opinion that State Regulation 
Sections 7A.02b. and 8A.02b., 
concerning surface water information, 
are inconsistent with 30 CFR 783.16 
because they do not provide that

alternative methods of data collection 
may be employed. USSC continued that 
this section of the State regulations are 
also inconsistent with guidance 
provided to USSC by OSM and with 
other state programs which have been 
provided conditional program approval, 
because the state regulations require 
that water quality data be collected on a 
monthly basis for not less than six 
months, rather than on a quarterly basis 
for one year. The West Virginia 
provision is consistent with the federal 
requirements. The requirements in 30 
CFR 783 do not provide a specific 
sampling frequency or duration for the 
hydrologic data to be included in the 
permit application, but require that it be 
sufficient to provide certain information. 
West Virginia has provided in State 
Regulation Section 3A.02 that permit 
applicants may submit partial or phased 
applications if such action is approved 
by the Director of DNR, provided that a 
complete application is submitted no 
later than eight months after approval of 
the permanent state program. Therefore, 
the applicant will have an ample 
opportunity to collect the additional 
water quality data which DNR requires 
to be a part of the permit application 
before die deadline for submitting a 
complete application.

34. The WVSMRA commented that 
State Regulation Section 4A.01c. and d., 
regarding the descriptions of coal 
transportation systems to be contained 
in the permit application, should only 
describe the transportation facilities 
under the control of the operator. The 
State regulation is consistent with 30 
CFR 780.37 and 784.24. See Finding 14.6.

35. The WVSMRA commented that 
State Regulation Section 3H.04, requiring 
the Director of OSM to approve any 
experimental practices prior to the 
beginning of operation, should be 
changed giving the approval authority to 
DNR. Section 711 of SMCRA and 30 CFR
785.13 require the Director of OSM to 
approve all experimental practices. The 
State regulations are consistent with the 
federal requirements.
IV. Designating Lands Unsuitable

1. One commenter stated that he had 
been told that the State must deny a 
petition to designate a certain area as 
unsuitable for mining if any portion of 
the area was determined to be suitable 
for mining. This is incorrect. Section 20- 
6-22(a)(l) of the WV SCMRA, which is 
consistent with Section 522(a)(2) of 
SMCRA, places a mandatory 
responsibility upon the Reclamation 
Commission to designate an area as 
unsuitable if it determines that 
reclamation is not technologically or 
economically feasible. The Commission
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is not required, however, to designate 
the entire petitioned area as unsuitable. 
They must designate only the areas 
where reclamation is not feasible.

V. Civil Penalties
The Tug Valley Recovery Center 

(TVRC) and other commenters 
submitted a number of comments 
pertaining to West Virginia’s civil 
penalty procedure contained in Section 
20-6-17 of the WV SCMRA (including 
the amendments proposed thereto) and 
State Regulation Section 14A.02. 
Disposition of these comments relates to 
Findingl9.

1. TVRC commented that use of an 
administrative hearing officer to review 
penalty assessments imposed by the 
DNR is preferable to the State’s reliance 
on the magistrate court system because 
it is more likely that hearing officers 
would develop subject matter expertise 
than magistrates. Although it is  possible 
that this observation is correct, the use 
of magistrates is acceptable because of 
their general experience in adjudication. 
Expertise in the specific area of surface 
mine assessments will develop over 
time. In addition, the State has 
traditionally utilized the magistrate 
courts to process criminal complaints 
against persons accused of violating the 
State’s Surface Mining laws.

2. TVRC commented that delays in the 
imposition of civil penalties will occur 
because there are inadequate resources 
available to the magistrate courts. The 
State is proposing amendments to 
Section 20-6-17(d) of WV SCMRA 
which would require, among other 
things, that all such cases be heard by 
the magistrate within 60 days, that a 
written decision be entered within 10 
days, and that preference be given to 
civil penalty cases. Enactment of this 
language would insure that such cases 
would be disposed of promptly, even if 
the resolution of other cases pending 
before the magistrate is delayed. 
Accordingly, approval of the State’s 
submission has been conditioned upon 
amendment of the program to insure 
that disposition of civil penalty cases is 
accomplished in a timely fashion.

3. TVRC stated that the magistrate 
court in West Virginia was subject to 
political pressure and, therefore, would 
result in penalty decisions favorable to 
industry. Information in the
Administrative Record (Administrative 
Record No. WV 165—Exhibit A 
submitted by Benjamin C. Green, 
President of the West Virginia Surface 
Mining Reclamation Association) 
showed 784 successful prosecutions 
before magistrates by DNR in 1979. This 
™?jdd tend to refute this contention. In 
addition, magistrates decisions would

be subject to both judicial review and 
secretarial oversight.

4. TVRC comments that the failure of 
the State program to provide for an 
administrative hearing officer to 
adjudicate civil penalty matters will 
result in a lack of uniformity of 
assessment of penalties, especially since 
this function will be performed by 
magistrates who are spread across the 
State. This comment states that the 
problem is aggravated by the fact that, 
since the magistrate court system is 
independent of the regulatory authority, 
it would be acting without guidance 
from a policy making body such as the 
Reclamation Board of Review.

The Secretary believes that this 
comment somewhat misperceives the 
federal civil penalty process. In the 
federal system, penalties are proposed 
by OSM in accordance with a point 
system set forth at SO'CFR Part 845. (As 
discussed in detail in Finding 19 of die 
October 20,1980, Federal Register 
Notice (45 FR 69258), the Secretary 
cannot require that states utilize any 
particular system for assessing 
penalties). Although the review of a 
proposed penalty is before an 
administrative law judge, the review is 
based on OSM compliance with the 
regulations; the judge is net bound by 
OSM policy.

The State system is similar in that the 
proposed amendment to Section 20-6- 
17(d) of WV SCMRA would require in 
Section 17(d)(2) that. ‘The magistrate 
shall be bound by the provisions of this 
Act, regulations promulgated pursuant 
thereto, and any decisions rendered by 
the Reclamation Board of Review 
pursuant to Section 20-6-24 o f this A c t”

However, the Secretary agrees that it 
is unlikely that uniform assessments will 
occur as the State program is now 
written. Although Section 20-8-17(c) of 
WV SCMRA contains the same general 
criteria for assessing penalties as 
Section 518(a) of SMCRA, there are no 
State regulations which provide 
guidance as to how these factors are to 
be applied. Without such guidance it is 
unlikely that any semblance of 
uniformity in dvil penalties can be 
achieved. Of even more significance, 
however, is the fact that, with only the 
general statutory criteria to use in 
reviewing penalty assessments, the 
magistrates could substitute freely their 
judgment for that of the regulatory 
authority. Accordingly, approval of the 
State program has been conditioned on 
the promulgation of regulations or other 
program changes which provide 
guidance to DNR personnel and 
magistrate courts as to the application 
of toe penalty criteria in Section 20-6-

17(d) of WV SCMRA to factual 
situations.

5. TVRC stated that reliance on the 
magistrate system in the dvil penalty 
process deprives citizens of toe ability 
to review the effectiveness of the system 
and eliminates their ability to  petition 
for rule changes that would adjust the 
process to make it effective and 
efficient. The Secretary believes that the 
West Virginia system does provide for 
the imposition of civil penalty 
assessments by the regulatory authority; 
the only function of the magistrate is to 
review toe DNR’s proposed penalty. 
Since citizens would have access to 
DNR’s records, this information would 
be readily available. Citizens could 
always petition for changes if  they felt 
toe penalities were inadequate to deter 
violations.

6. TVRC stated that Section 518(d) of 
SMCRA demonstrates that Congress 
intended toe courts to be involved solely 
in toe collection of dvil penalties and in 
appeals from initial assessments by an 
administrative agency. That section 
provides that “Civil penalties owed 
under this Act, may be recovered in a 
dvil action brought by toe Attorney 
General at toe request of the Secretary 
in any appropriate district court of the 
United States.” Although this language 
is written for the expressed purpose of 
collecting federally imposed penalties in 
toe federal judicial system, Section 
518(i) of the Act requires that State 
programs contain the same or similar 
procedural requirements but that 
additional enforcement procedures 
available under State law are not to be 
eliminated. The Attorney General’s 
opinion states that magistrate courts 
have authority to enforce their 
judgments. One reason Section 518(d) is 
needed in toe federal law is because 
administrative law judges cannot 
directly enforce their orders. Therefore, 
the Secretary concludes that use of the 
magistrate courts to perform the 
adjudicatory function of the 
administrative law judge is in 
accordance with toe language of Section 
518(i) because it provides a  more direct 
way of enforcing penalty judgments 
than does toe federal system.

7. TVRC stated that since Article IH, 
Section 13 of the West Virginia 
Constitution provides for a trial by jury 
in civil matters where the value in 
controversy exceeds $20.00, the DNR 
proposal to amend Section 2Q-6-17(d) of 
the WV SCMRA to eliminate the 
availability of jury trials in civil penalty 
proceedings may conflict with toe State 
Constitution. In response to this 
comment the W est Virginia Attorney 
General’s office was contacted and
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requested to offer an opinion on this 
issue. The Attorney General’s office 
advised that State case law had clearly 
established that die constitutional 
provision for a jury trial was limited to 
those situations where jury trial was 
available at common law when the 
constitution was adopted in 1863 and 
did not preclude the legislature from 
providing that jury trials would not be 
available in the instant situation. [State 
Human Rights Commission v. PearJmon 
Realty Agency—W. Va.—, 239 S.E. 2nd 
145, (1977); Simms v. Dillon, 119 W. Va. 
284,193 S.E. 331 (1937)]. The Secretary 
accepts this interpretation of State law 
and concludes that the legislature does 
have authority to preclude the use of 
jury trials in adjudicating civil penalty 
issues.

8. TVRC notes that Article* VII,
Section 10 of the West Virginia 
Constitution provides that magistrate 
courts “shall have original jurisdiction in 
all civil cases at law wherein the value 
or amount in controversy, exclusive of 
interest and costs, shall not exceed 
$1,500, unless such amount in value shall 
be increased by the legislature * * 
Therefore, the magistrate system would 
not have jurisdiction over any proposed 
penalty in excess of $1,500.

The Secretary notes that Section 20- 
6-17(d) of the WV SCMRA provides 
that, “notwithstanding the jurisdictional 
limitations contained in Article 2, 
Chapter 50 of the West Virginia Code, 
any such penalty may be imposed and 
collected by the magistrate courts which 
shall have jurisdiction over all civil 
penalty actions brought by the 
Director.” (Slight changes to this 
language are being proposed). This 
provision would appear to give the 
magistrates legal authority to hear civil 
penalty cases involving more than $1500 
because the Constitution on its face 
anticipates that the legislature may 
increase the $1500 limit

9. One commenter stated that West 
Virginia Code Section 50-6-1 pertaining 
to enforcement of judgements was not 
consistent with the requirements of 
Section 526(a)(2) of SMCRA because (he 
State section does not establish that 
State courts have jurisdiction to issue an 
order in equity requiring payment of 
civil penalties. Section 526(a)(2) of 
SMCRA states, “* * * the court shall 
have jurisdiction to enter an order 
requiring payment of any civil penalty 
assessment enforced by its judgment” 
There is no specific requirement in 
federal law that enforcement must be 
via the court’s contempt power. Rather, 
federal law requires that the court have 
jurisdiction to enter an order requiring 
payment of the civil penalty. The actual

enforcement of this order could equally 
be accomplished by use of contempt 
powers, liens, or any other mechanism 
that would enable the court to actually 
enforce its order. The Secretary finds 
that West Virginia Code Sections 50-6-1 
and 20-6-17(d) are adequate in this 
regard.

10. One commenter stated that the 
magistrate courts are not subject to the 
conflict of interest provisions contained 
in Section 20-6-40 of the WV SCMRA 
and Section 517(g) of SMCRA. The 
commenter went on to state that 
although the magistrates are subject to 
the West Virginia judicial code of ethics 
under the West Virginia Code, there is 
no provision which would preclude a 
magistrate from presiding over a case 
where he had an interest in a surface, 
mining operation although he does not 
have an interest in the particular 
operation which is presently a party 
before him. Furthermore, the commenter 
stated that the judicial code of ethics, 
unlike Section 20-6-40 of the WV 
SMCRA and Section 517(g) of SCMRA, 
does not provide for criminal sanctions.

The Secretary believes that nothing in 
SMCRA prevents a program function 
from being performed in a State agency 
that is different from the regulatory 
authority. Thus, the Secretary believes 
that nothing in SMCRA dictates against 
the West Virginia proposal to have the 
magistrate court system impose civil 
penalties. See Finding 19.1 for 
discussion of West Virginia’s use of the 
magistrate system.

This being the case, it is necessary to 
address the conflict of interest provision 
that applies to magistrates in light of the 
conflict of interest provisions required 
by SMCRA to apply to regulatory 
authority personnel SMCRA and 30 
CFR Part 705 clearly provide that any 
administrative personnel are deemed to 
be within the regulatory authority (for 
conflict of interest purposes), and, 
therefore, are subject to the conflict of 
interest provisions of Section 517(g) of 
the Act. However, the Secretary has 
never taken the position that judicial 
personnel are subject to those same 
provisions. The Secretary believes this 
is not only a proper interpretation of 
SMCRA but also it is in keeping with 
traditional concepts of separation of 
power. For example, in the federal 
system, federal judges have never been 
considered federal administrative 
Employees subject to the conflict of 
interest provisions for employees.
Federal judges have always been 
subject to judicial codes of ethics and 
will continue to be so, although 
SMCRA’s federal conflict of interest 
provisions apply to all federal

employees. See Section 201(f) of .4 
SMCRA.

The Secretary does not believe that it 
is appropriate under SMCRA either to 
require that the magistrates be subject 
to an administrative code of ethics or 
that West Virginia devise new conflict 
of interest provisions for its judicial 
code. Therefore, the Secretary believes 
that the conflict of interest provisions of 
Section 517(g) of SMCRA dictate that 
Section 20-6-40 of WV SCMRA apply 
only to regulatory authority personnel.

As mentioned above, nothing in 
SMCRA prevents magistrates from 
imposing civil penalties. If West 
Virginia’s purpose in placing this 
authority in the magistrate court system 
were to avoid the conflict of interest 
provisions of Section 517(g) of SMCRA, 
then the Secretary could not find 
approvable the magistrate court system 
for imposing civil penalties. However, 
this is not the case. The magistrate 
system has a long history in the 
imposition of penalties under West 
Virginia law. The Secretary believes 
that West Virginia is merely utilizing the 
magistrate court system in a manner 
that is in keeping with the routine 
operation of that State’s government

W est Virginia Code Chapter 56-2-3 
provides, and the practice is highly 
developed and utilized, for the transfer 
of pending cases from one magistrate to 
another where any of the parties or the 
magistrates would be unable to render a 
fair and impartial decision.
Additionally, under the proposed West 
Virginia system the circuit courts of 
record could reverse any improper 
decision to transfer, or a decision on the 
merits of the case itself, where a fair and 
impartial decision is not made.

Because the court system is governed 
by a judicial code of ethics and provides 
for due process protection, OSM will not 
require that magistrates be determined 
to be administrative personnel subject 
to the code of ethics provisions of 
Section 517(g) or Section 20-6-40 of the 
WV SCMRA, or th^t W est Virginia’s 
judicial system revise its code of ethics.

11. TVRC stated that the State 
submission failed to make clear how 
penalty assessments for continuing 
violations would be handled. 
Presumably the commenter is concerned 
that this language might allow the 
assessment of penalties for only some 
days the violation is unabated, rather 
than imposing a penalty for each day the 
violation is unabated. State Regulation 
Section 14 A.02c. provides that civil 
penalties continue until the violation is 
corrected. State Regulation Section 14 
also contains general procedures for 
assessing and collecting these penalties. 
The Secretary believes that the
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regulations state clearly that 
assessments shall continue and that 
there is no question that the penalties 
would be imposed on a daily basis for 
every day the violation remains 
unabated. State law provides that a 
proposed assessment must be issued 
within 30 days after the violation is 
issued. Should a violation continue 
unabated beyond the 30 days, the 
regulatory authority should have some 
flexibility in deciding when to seek 
penalties for the additional days the 
operator is in violation. Accordingly, no 
change in the West Virginia program 
will be required.

12. One commenter expressed 
concern that the West Virginia proposed 
statutory amendment to Section 20-8- 
17(d) of the WV SCMRA does not make 
clear that attorney’s fees could not be 
awarded against a participating party in 
civil penalty cases where it was 
determined a violation existed, even 
though the individual may have 
proceeded in bad faith and for the 
purposes of harassing or embarrassing 
the violator. The commenter notes that 
this language does appear in Section 
17(d)(10)(d) of the proposed State 
statutory amendment which states when 
attorney fees can be awarded against 
the DNR. The Secretary believes that 
where a violation is determined to have 
existed, it is highly unlikely that a court 
would ever award attorney’s fees to a 
violator against a participating party. In 
view of this, the Secretary finds that the 
change requested by this commenter 
would be superfluous because the 
concern expressed is at best theoretical 
and would in all likelihood never occur.

13. One commenter stated that there 
was a strong likelihood that the. State’s 
proposed use of the magistrate court 
system in the civil penalty process 
would be struck down by the West 
Virginia Supreme Court. The reason for 
this commenter’s concern was that the 
magistrates would he acting in a fashion 
more closely akin to that of a hearing 
officer employed by the Executive 
Branch of the government than as a 
judicial officer employed by the Judicial 
Branch of government; therefore, the 
State’s approach is inconsistent with the 
separation of powers doctrine. The 
Secretary notes that at the present time 
the magistrates have jurisdiction over 
criminal actions brought by the State 
Department of Natural Resources for 
violations of the State’s Surface Mining 
Law. Even with the statutory changes 
proposed by West Virginia, the role of 
the magistrate court in making decisions 
on civil penalty cases would not change 
m any significant way. The magistrates 
would continue to adjudicate disputes
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between the DNR and operators 
concerning civil penalty assessments 
and the underlying fact of violation.
Since the changes in the magistrate 
system proposed by the State appear to 
be well within the powers of the 
legislature (e.g., requiring a written 
decision, requiring a decision to be 
rendered within a specific period of 
time), the Secretary finds that the use of 
the magistrate system envisioned by the 
proposed statutory changes does not 
conflict with the separation of powers 
doctrine, nor is there a significant 
likelihood that the system would be 
struck down by the West Virginia 
Supreme Court of Appeals.

14. One commenter expressed concern 
that Section 20-6-16(a) of the WV 
SCMRA read in conjunction with 
Section 20-6-17(a) of the WV SCMRA 
might result in situations where no 
mandatory daily penalty would be 
assessed even though the violation had 
not actually been abated. The 
commenter notes as an example that the 
situation could occur where a cessation 
order expires because a hearing is not 
held within 24 hours after the order was 
issued, as required by Section 20-6- 
16(a). This concern is shared by the 
Secretary as reflected in Finding 19.1 of 
the October 20,1980, Federal Register 
notice. At that time the Secretary 
required that the State demonstrate it 
had adequate personnel to conduct 
hearings within the 24-hour time period 
to insure that such cessation orders did 
not expire prematurely. The State has 
submitted the requested information in 
their program narrative. Further review 
and monitoring of the State’s ability to 
conduct the required 24-hour hearings 
will occur during the Secretary’s 
oversight of the West Virginia program.
VI. Inspection and Enforcement

1. One commenter noted that State 
Regulation Section 14A.01 defines 
“unwarranted failure to comply” as “the 
failure to prevent the occurrence of any 
violation.” This is contrasted to 30 CFR
843.13 of the federal regulations, which 
provides that unwarranted failure to 
comply means the failure of the 
permittee to prevent the occurrence of 
any violation of the permit or any 
requirement of the Act or the failure to 
abate any violation (emphasis added). 
This issue is discussed further in Finding
20.9.

2. One commenter objected to the 
presence of the word “no” in State 
Regulation Section 14A.01a.3. which 
reads, “The director shall after hearing 
determine that a pattern of violations 
exists, if he finds that there were no 
violations of the same or related 
requirement of this Article * * * ” The

presence of the word “no” is clearly 
contrary to the purpose of this section. 
The State has advised the Secretary that 
this is a clerical error and that 
regulations promulgated to implement 
this section will have the word “no” 
deleted (Administrative Record No. WV 
313). Approval of the State’s program is 
with the understanding that this 
language will be corrected to reflect the 
intention of the State. This issue is 
discussed further in Finding 20.9.

3. One commenter stated that Section 
20-6-17(a) of the WV SCMRA, which 
provides that a cessation order is not 
mandatory if the operator affirmatively 
demonstrates that compliance is 
unattainable due to conditions totally 
beyond the control of the operator, is 
inconsistent with Section 521(a)(3) 
SMCRA. Federal law provides for 
immediate cessation and a maximum 
time limit of 90 days for abatement. This 
section of the State’s submission is 
discussed fully in Finding 26.2.

4. One commenter objected to the 
language in Section 20-6-15(g) of the 
WV SCMRA which provides that, “any 
such person accompanying an inspector 
on an inspection shall be responsible for 
supplying any safety equipment required 
for his use.” This commenter is of the 
opinion that any requirement that a 
citizen provide his own hard hat and 
safety shoes would have a negative 
effect on the citizen’s exercising his or 
her right to go onto the mine site.
Section 521(a)(1) of SMCRA provides 
that any person providing information 
which results in an inspection is entitled 
to accompany an inspector dining the 
inspection. The granting of this right to 
individuals does not also mean that the 
regulatory authority is legally obliged to 
provide a hard hat or safety shoes to the 
complainant. Furthermore, this comment 
relates to a provision in the West 
Virginia law that was approved in the 
Secretary’s initial decisions published in 
the Federal Register on October 20,1980.

5. One commenter stated that Section 
20-6-17(h) of the WV SCMRA pertaining 
to the authority of the State to obtain 
injunctive relief for violations of the 
State program is not as broad as federal 
law. The commenter noted that 30 CFR
843.19 authorizes obtaining injunctive 
relief against any “person," whereas the 
State section references “permittee or 
his agent.” 30 CFR 843.19 is derived from 
Section 521(c) of the Federal Act which 
also uses the phrase “permittee or his 
agent.” The scope of West Virginia’s 
authority to obtain judicial review is 
founded in the West Virginia SCMRA 
and Section 521(c) of SMCRA and 
Section 20-6-17(h) of WV SCMRA are 
the same.
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VII. Citizen Participation
1. One commenter noted that Section 

20-6-26(h) of the WV SCMRA provides 
that in a hearing regarding a proposed 
bond release, a verbatim record of each 
public hearing shall be made. The 
section goes on to state that the 
transcript will be made available on the 
motion of any party or by order of the 
Director at the cost of the person 
requesting the transcript. The 
commenter stated that the State should 
be required to change this language so 
as not to require the person requesting a 
transcript to bear the cost of preparing 
the record. This issue is discussed in 
Finding 22.3.

2. One commenter noted that the 
regulations issued pursuant to the State 
Open Governmental Proceedings Law 
submitted by the State did not state how 
much advance notice of meetings would 
be given to the public. Section 525(a)(2) 
of SMCRA requires at least five days. 
This issue is further discussed in Finding 
27.2.
VIII. Bonding

1. One commenter stated that the 
West Virginia bonding discussion does 
not conclusively prove that there will be 
sufficient funds to reclaim all forfeited 
lands. This comment is correct. The 
Secretary has determined that the State 
has not conclusively demonstrated that 
its alternative bonding system is 
capable of providing the necessary 
funds under all possible situations. 
Approval of the alternative bonding 
system is conditioned upon the 
submission of an independent study 
demonstrating that the fund will contain, 
on a continuous basis, enough money to 
meet the demands placed upon it. See 
Finding 18.1.

2. The same commenter also 
requested that the Secretary consider 
requiring the removal of the two million 
dollar ceiling on the fund and an 
amendment to authorize the reclamation 
commission to adjust the per ton tax or 
per acre bond when necessary to keep 
the fund solvent This aspect of the State 
bonding proposal is also discussed at 
Finding 18.1.

3. The West Virginia Surface Mining 
and Reclamation Association 
(WVSMRA) commented that State 
Regulation Sections 4H.07b.l.b. and 
4H.08a.l., regarding combined surety/ 
escrow bonding, should be changed 
from "total reclamation cost" to the 
"bonding rate." The State regulations 
are consistent with 30 CFR Part 806.17 
and reflects the'difference required to be 
covered by the total escrow balance.

4. The WVSMRA commented that 
State Regulation Section 4I.01a.,

regarding release of die performance 
bond, should be amended to delete "or 
part." State Regulation Section 4l.01a. is 
consistent with 30 CFR Part 807.12(a) 
which allows portions and does not 
require full phase release.

5. The WVSMRA commented that 
State Regulation Section 4I.01a.l., 
regarding evaluation of reclamation 
operations prior to bond release, should 
be deleted. State Regulation Section 
4l.01a.l. is consistent with 30 CFR 
807.11(a)(1) because it requires 
identification in the permit application 
of the time when an inspection is to be 
conducted.

D. Background on Conditional Approval
The Secretary is fully committed to 

two key aims which underlie SMCRA. 
The Act calls for comprehensive 
regulation of the effects of surface coal 
mining on the environment and public 
health and safety and for the Secretary 
to assist the states in becoming the 
primary regulators under the Act. To 
enable states to achieve that primacy, 
the Secretary has developed in his 
regulations the critical ability to 
conditionally approve a state program. 
Under the Secretary’s regulations, 
conditional approval gives full primacy 
to a state even though there are minor 
deficiencies in a program. This power is 
not expressly authorized by the Act; it 
was adopted through the Secretary’s 
rulemaking authority under 30 USC 
201(c), 502(b), and 503(a)(7). The Act 
expressly gives the Secretary only two 
options—to approve or disapprove a 
state program. Read literally, the 
Secretary would have no flexibility; he 
would have to approve only those 
programs that are letter-perfect and 
disapprove all others. To avoid that 
result and in recognition of the difficulty 
of developing an acceptable program, 
the Secretary adopted the regulation 
providing the authority to approve 
conditionally a program.

Conditional approval has a vital effect 
for state programs. It results in the 
implementation of the permanent 
program in a state months earlier than 
might otherwise be possible. It also 
implements the rights SMCRA provides 
to citizens to participate in the 
regulation of surface coal mining 
through soliciting their views at hearings 
and meetings and enabling them to file 
requests to designate lands as 
unsuitable for mining if they are fragile, 
historic, critical to agriculture, or simply 
cannot be reclaimed to their prior 
productive capability.

The Secretary considers three factors 
in deciding whether a program qualifies 
for conditional approval. First is the 
state’s willingness to make good faith

efforts to effect the necessary changes. 
Without the state’s commitment, the 
option of conditional approval may not 
be used.

Second, no part of the program can be 
incomplete. As the preamble to the 
regulations says, the program, even with 
deficiencies, must “provide for 
implementation and administration for 
all processes, procedures, and systems 
required by the Act and these 
regulations” (44 F R 14961, March 13, 
1979). That is, a state must be able to 
operate the basic components of the 
permanent program: the designation 
process; the permit and coal exploration 
systems; the bond and insurance 
requirements; the performance 
standards; and the inspection and 
enforcement systems. In addition, there 
must be a functional regulatory 
authority to implement the other parts of 
the program. If some fundamental 
component is missing, conditional 
approval may not be used.

Third, the deficiencies must be minor. 
For each deficiency or group of 
deficiencies, the Secretary considers the 
significance of the deficiency in light of 
the particular state in question. 
Correction of clerical errors would be 
minor in virtually all circumstances. 
Other deficiencies require individual 
consideration. An example of a 
deficiency that would most likely be 
major would be a failure to provide a 
bonding system as required by Section 
509 of SMCRA. The lack of such 
provisions would be such a departure 
from a fundamental purpose of the Act 
that the deficiency would most likely be 
major.

The use of a conditional approval is 
not and cannot be a substitute for the 
adoption of an adequate program. 
Section732.13(i) of Title 30 of the 
regulations gives the Secretary little 
discretion in terminating programs 
where the state, in the Secretary’s view, 
fails to fulfill the conditions. The 
purpose of the conditional authority 
power is to assist states in achieving 
compliance with SMCRA, not to excuse 
them from compliance.

E. The Secretary’s Decision
As indicated in the Secretary’s 

Findings, there are minor deficiencies in 
the West Virginia program which theH 
Secretary requires be corrected. In all 
other respects, the West Virginia, 
program meets the criteria for approval. 
The deficiencies identifiedln prior 
findings are summarized below and an 
explanation is given to show why each 
deficiency is minor, as required by 30 
CFR 732.13(i).

(1) As discussed in Finding 13.1, the 
State program does not require highwall
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elimination where auger mining is 
conducted at pre-existing highwalls. The 
environmental effect of tiiis deficiency is 
minor, because augering represents only 
a small portion of mining conducted in 
West Virginia, and the deficiency will 
only affect sites where the augering , 
occurs at a highwall created prior to the 
passage of West Virginia’s statute. 
Finally, all the other permitting and 
performance standards which must be 
applicable to auger mining under 
Federal law, are required to be met by 
West Virginia’s program.

(2) State law allows for the use of 
constructed outcrop barriers but fails to 
provide criteria for design of such 
barriers as discussed in Finding 13.4.
This deficiency is considered minor 
because State law provides that barriers

„can be allowed only when natural 
barriers would result in future water 
quality deterioration and would conflict 
with the goal of maximum resource 
utilization. Furthermore, State law 
requires the stability factor of 
constructed barriers must be least equal 
that of the natural outcrop barrier. In 
view of these requirements it is unlikely 
that any environmental harm will result 
before the design criteria are developed.

(3) As discussed in Finding 13.10, the 
West Virginia program would allow drift 
mine openings to be located in a manner 
which might allow gravity discharges. 
The impact of this deficiency is minor 
because drift mines are located in only a 
limited part of the State, and only 
certain coal seams there are able to 
support a drift mine. In addition, the 
State may not allow openings which 
would lead to gravity discharges after 
consideration of safety and 
environmental factors.

(4) The State law definition of 
“adequate treatment” as discussed in 
Finding 13.12, does not accurately reflect 
the manner in which water quality 
standards for streams are set. This 
deficiency is minor because the state’s 
regulations regarding water quality will 
provide guidance to applicants 
preparing permanent program permit 
applications during the period before the 
change is made.

(5) As discussed in Finding 13.14, the 
definition of ’’disturbed area” does not 
include topsoil storage areas. However, 
since topsoil storage areas are required 
to be on the permit area, and all 
drainage leaving the permit area must 
meet effluent limits this deficiency is 
considered minor. It is unlikely that any 
significant environmental harm would 
occur before the definition is revised.

(6) State regulations for protective 
devices and temporary sealing of 
exploratory and other holes are 
inadequate as discussed in Finding

13.18. This deficiency is minor because 
the casing and sealing requirements 
found in West Virginia Regulation 
Section 6B.02 aimed at preventing 
pollution, should result in most holes 
being adequately and promptly sealed. 
The Secretary expects this will 
significantly reduce the danger of injury 
to the public or wildlife from the 
dangers of exploratory holes during the 
period before the deficiency is 
corrected.

(7) As discussed in Finding 13.20,
State Regulation Section 6B.07b does not 
include provisions for maximizing 
mineral resource recovery during 
augering operations. The deficiency is 
minor because of the limited amount of 
augering within the state, and because 
the State law grants the Director of DNR 
the authority to take the steps which 
SMCRA makes mandatory. The 
Secretary has no reason to believe that 
the Director will exercise this discretion 
in a manner inconsistent with maximum 
resource recovery.

(8) As discussed in Finding 13.21 and 
13.22, West Virginia Regulations fail to 
include certain provisions relating to 
coal waste piles. Each of these 
omissions are minor for the following 
reasons.

a. The failure to provide for four feet 
of cover with non-toxic and non
combustible material on toxic or acid
forming spoil in coal mine waste piles as 
discussed in Finding 13.21 is minor 
because other state requirements 
relating to water quality will result in 
prevention of most of the environmental 
problems intended to be prevented by 
the four-foot cover.

b. As discussed in Finding 13.22, the 
State fails to require submission of a 
certified report to the regulatory 
authority within two weeks after 
inspection of waste piles. This is minor 
because West Virginia requires weekly 
inspections and reports must be 
prepared and made available on site. 
The only deficiency relates to 
submission of the reports to the 
Department of Natural Resources at 
critical construction stages.

c. As discussed in Finding 13.22, State 
Regulation 10C.08c.3.c allows for 
approval of impoundments on waste 
piles by the Director. The deficiency is 
minor because the deficiency must be 
corrected before any permit is likely to 
be issued authorizing an impoundment 
on a waste pile.

(9) The State regulations allow broad 
variances for special land use purposes 
at the Director’s discretion, with no 
regulatory criteria for his exercising this 
discretion, as discussed in Finding 13.24. 
This deficiency is minor because the 
variance may only be granted when it is

“consistent with the purposes o f ’ the 
State Act (Regulation Section 6B.07e.l.), 
and thus the Director may only grant the 
variance in the limited circumstances 
where the variance doesn’t jeopardize 
protection of the public or the 
environment, and where the variance is 
not used to allow mining where 
reclamation is not feasible. See State 
Act Section 20-fr-2(b) (1) and (3).

(10) West Virginia regidations fail to 
require that permit applications contain 
water quality information relating to the 
manganese content, as discussed in 
Finding 13.20. The impact of this 
deficiency will be minor, since 
manganese represents only one of a 
large number of pollutants on which 
information is required, and since the 
deficiency should be corrected relatively 
soon. In addition, the performance 
standards regulate manganese pollution.

(11) The State regulations do not 
require that for area strip mining, rough 
backfilling and grading operations be 
completed within 180 days of coal 
extraction, as discussed in Finding 13.27. 
The deficiency is minor since the State 
does require that no more than two spoil 
piles may be allowed nor more than
3,000 linear feet of open pit. It is unlikely 
that situations will occur in area strip 
mining where operations would greatly 
exceed the 180 day limitation during the 
short period required to modify present 
State regulations, since these situations 
could only occur where mining proceeds 
on a sporadic basis.

(12) As discussed in Finding 13.28, the 
State regulations do not, due to an 
apparent clerical error, prohibit static 
safety factors of less than 1.5 on the 
outslopes of the plateau created by 
mountaintop removal where these 
slopes exceed lv:2h. This deficiency is 
minor because it is unlikely that any 
such steep slopes will be permitted ' 
without the required static safety factor 
during the brief period before the 
regulation is clarified.

(13) As discussed in Finding 13.29, the 
State Regulations allow the Director of 
DNR to permit windrowing timber on 
the downslope, which is contrary to the 
federal requirements. This deficiency is 
minor because under the State rule the 
Director may permit windrowing only 
where the permittee demonstrated that 
such placement will not reduce stability 
and it is unlikely that the amount of 
windrowing which might be allowed 
during the short period before their 
regulation is changed will cause 
significant water degradation.

(14) As discussed in Finding 13.30, the 
State regulations allow a peak particle 
velocity of two inches per second at the 
nearest residence from the blast 
contrary to the federal requirements.
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This deficiency is minor because Section 
4C.04h limits the weight of explosives 
consistent with the federal formula, 
which is based on meeting the federal 
one inch per second peak particle 
velocity requirement. It is unlikely that 
there will be many instances where 
measurement of peak particle velocity at 
the nearest residence, rather than at any 
dwelling, as under the federal rule, 
would be inadequate during the period 
before the regulation is changed.
Further, this regulation should be 
changed before the deficient practice 
could be put into effect under the 
permanent program.

(15) As discussed in Finding 13.31, the 
State regulations do not require that fish 
and wildlife agencies be given 60 days 
to review alternate land use plans. This 
problem is minor because State 
Regulation 4D.04h requires that any 
necessary approvals from fish and 
wildlife agencies must be obtained 
before the plans can be approved. This 
will provide significant protection to fish 
and wildlife during the short period 
before the regulation is changed.
Further, the normal opportunities for 
comment by government agencies will 
be provided, as for all permits. •

(16) As discussed in Finding 13.32, the 
State rules do not contain the provisions 
for the transfer of wells equivalent to 
those under the federal program. Due to 
the infrequent use of wells by persons 
other than the permittee, this omission 
in the regulations will have little effect 
during the short period before the 
regulation is changed.

(17) As discussed in Finding 13.33,
State regulations do not require that the 
operator immediately inform the 
regulatory authority of dangerous slides 
and comply with any remedial measures 
ordered. However, the State permit 
requires that the operator notify 
endangered parties and initiate self- 
imposed remedial measures. In addition, 
such slides are not likely to occur during 
the short period before the State 
program is changed, as the program 
already contains numerous measures 
designed to prevent slides.

(18) As discussed in Finding 13.34, the 
State provision which allows head-of- 
hollow fill, rock-core drain system 
design criteria to be used when the fill is 
not constructed at the ridge line could 
pose long term threats to integrity of the 
fills. This program is minor because, if 
the additional data being requested from 
the State substantiates a long term 
problem, surficial changes to the 
drainage pattern can be made with 
relative ease to divert water away from 
the fill. Few fills will be completed to 
the point of bond release in die time 
allowed for collection of the additional

data. Further, there is substantial 
professional opinion in the 
administrative record that the potential 
problem will be found to be minimal 
when the additional data has been fully 
analyzed.

(19) As discussed in Findings 14.1, 
14.2,14.3, the State program fails to 
require all necessary information in 
permit applications relating to other 
operations of the applicant or the 
applicant’s record of violations. This 
deficiency is minor because, as 
explained in the cited findings, only out- 
of-State operations are excluded from 
the requirement to identify other 
operations of the applicant, and only 
temporary suspensions are excluded 
from the requirement to report permit 
revocations and suspensions. While all 
violations of W est Virginia 
environmental laws must be reported, 
violations of other laws need not be.
The State and the public are likely to 
identify any applicant with a serious 
compliance problem with the 
information being required.

(20) As discussed in Finding 14.4, the 
State provisions for incidental permits 
are not completely consistent with the 
federal requirements. However, this 
deficiency is minor, as most of the 
federal environmental protection 
standards and permit information 
requirements are met and there is some 
opportunity for public participation. 
Further, as discussed in the Finding, 
only 35 of these permits have been 
granted in the last three years, and 
many of these involved areas under two 
acres, which would not be regulated at 
all under SMCRA. Finally, the fact that 
these permits must be under 5 acres 
makes it unlikely that any significant 
environmental harm will occur during 
the short period before the regulation is 
changed.

(21) As discussed in Finding 14.8, the 
State program omits the requirement 
that the State provide a copy of its 
written findings concerning permit 
approval, modification or denial to each 
person and government official who 
filed written objections or comment and 
the Regional Director and publish a 
summary of its decision in a newspaper 
of general circulation in the area of the 
coal mining operation. The effect of this 
deficiency is minor because the State 
does assist interested members of the 
public in keeping informed under 
Regulation Section 3Q.07, which 
requires that DNR notify the Clerk of the 
County Commission where the permit is 
located that a permit has been issued, 
and under Regulation Section 3Q.G2, 
which requires that DNR send copies of 
renewal decisions to any person who

filed comments on the renewal or was a 
party to any informal conference on the 
renewal.

(22) As discussed in Finding 14.9, due 
to an apparent clerical error the State 
regulations may be inconsistent with the 
federal program concerning public 
availability of borings and sampling 
analyses. The problem is minor because 
Section 2G-6-ll(a)(12) of SCMRA 
requires that this information be 
available.

(23) As discussed in Finding 15.2, 
West Virginia fails to include the 
requirement for a narrative description 
and map of the proposed exploration 
area consistent with the federal 
program. West Virginia law [Section 20- 
■6—8(b)(1)] does require submission of a 
United States Geological Survey 
topographical map, and Regulation 
Section 5A.01b.12. requires submission 
of a map and narrative containing 
certain additional information. The 
amount of information required by West 
Virginia is adequate for the short period 
of time required to amend the State 
Regulations since exploration 
operations do not normally cause 
substantial problems.

(24) As discussed in Finding 17, the 
State law contains language which 
provides that, except for willful and 
deliberate acts, neither the permittee nor 
his authorized agents or employees shall 
be liable for any injury sustained by a 
citizen accompanying an inspector onto 
the minesite. This statutory problem is 
minor because it is very unlikely that 
anyone accompanying an inspector onto 
a minesite will be injured during the 
short period the Secretary has given the 
State to correct this provision. The 
Secretary is aware of no instance in 
which a citizen accompanying an 
inspector onto a minesite during the 
interim Federal program has been 
injured. Accordingly, few, if any citizens 
are likely to be deterred from exercising 
their statutory right to go onto a 
minesite pending resolution of this 
deficiency.

(25) As discussed in Finding 18.1, the 
State must provide an actuarial study of 
the funding mechanism for its 
alternative bonding system to insure 
that sufficient funds will be available to 
cover any necessary reclamation. This 
deficiency is deemed to be minor 
because, Section 20-6-12(h) of West 
Virginia SCMRA requires the net . 
amount in the fund to equal or exceed 
one million dollars at all times. As 
explained in the Attorney General’s 
opinion (Part A, response to Finding 
18.1) the State utilizes this bonding 
procedure at the present time and has 
encountered no funding difficulties. The 
information in the Attorney General’s
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opinion pertaining to the State’s past 
history of forfeitures, indicates the 
amounts in fund will be more than 
adequate pending completion of the 
actuarial study, This is especially true in 
view of the fact that the State requires a 
$1,000 per acre, $10,000 minimum bond 
from each operator in addition to the 
Special Reclamation Fund.

(26) State law fails to provide for the 
following civil penalty assessment 
requirements, as discussed in Finding 
I9.

(a) Adequate regulations or guidelines 
to insure (1) that penalties assessed in 
accordance with the State’s broad 
statutory criteria will be uniform or 
consistent as applied to various factual 
situations, and (2) that the State’s 
assessment procedures are adequate to 
constitute administrative assessment 
rather than judicial assessment This 
deficiency is deemed to be minor 
because die Department of Natural 
Resources clearly has authority to 
assess and collect civil penalties during 
the short period allowed to develop 
guidelines for assessing penalties. The 
absence of guidelines will not preclude 
the State from implementing its civil 
penalty assessment authority during this 
period.

(b) Requirement that hearings in 
magistrate court be on the record, that 
Findings of Fact be made, that a written 
decision be entered, and that review in 
the circuit court be on the record. These 
deficiencies are deemed to be minor for 
several reasons: (1) the Department of 
Natural Resources has agreed to make a 
record of any magistrate proceedings to 
insure that a transcript is available; (2) 
since review of magistrate decisions by 
the circuit court will be de novo until the 
State statute is amended to provide for 
review on the record, preservation of the 
record presented in magistrate court is 
not vital; (3) relatively few notices are 
likely to be ripe for hearing, much less 
for circuit court review, before the 
required changes are made; and (4) 
although de novo review may be 
frustrating and cumbersome, it will not 
preclude die DNR from issuing and 
adjudicating civil penalty assessments 
during the period before the program is 
changed.

(c) Adequate provisions for citizen 
participation in magistrate court 
proceedings including provision for 
recovery of Attorney fees. This 
deficiency is deemed to be minor 
because, although it is an important 
provision, it is not utilized frequently.

(d) Provisions for timely resolution of 
disputes about civil penalty 
assessments. This deficiency is deemed 
to be minor because the State can, as a 
practical matter, insure that penalties

for violations of the State law can be 
quickly resolved by exercising its 
criminal prosecution authority as it has 
in the past. As stated in the Attorney 
General’s opinion, the State will 
continue to do this,

(e) Provisions for resolution of civil 
penalty issues without the availability of 
trial by jury. The possibility of an 
operator requesting a trial by jury is 
deemed minor because there should be 
relatively few instances where penalty 
assessments would be ripe for hearing 
during the period allowed for program 
amendment. Even if operators elect to 
utilize the present provision in State law 
which allows for a jury trial, the DNR 
would still be able to proceed with 
assessment and adjudication of civil 
penalties.

(f) Provision for payment into escrow 
as a condition precedent to contesting a 
proposed civil penalty assessment. This 
deficiency is deemed to be minor 
because, in the short period allowed for 
program change, the State can, and will, 
continue to utilize its authority to 
proceed against violators criminally. A 
criminal prosecution requires posting of 
a bond, which serves to some extent the 
same function as prepayment into 
escrow.

(g) Provisions in State law which 
clarify that an operator has only one 
avenue of appeal for challenging 
violations or penalty assessments, as 
discussed at Findings 19.4 and 20.4. This 
problem is deemed to be minor because 
it is unlikely that an appellant will have 
an opportunity to take advantage of the 
dual system before the problem is 
corrected by the State. Even if an 
operator seeks review of a notice of 
violation before the magistrate court 
and the Reclamation Board of Review 
simultaneously, a problem will arise 
only if different decisions are reached 
by the two bodies. In addition, the 
Attorney General’s opinion states that 
the issuance of a civil penalty by the 
Department at any time before or after 
an appeal of a notice or order to the 
Reclamation Board of Review deprives 
the Board of Jurisdiction to hear the 
appeal. Although the law as it is now 
written does not, on its face, confirm 
this view, this interpretation can 
probably be utilized to avoid dual 
appeals pending the program revision«

As stated in a-g above each of the 
noted deficiencies is considered to be 
minor. In addition, the Secretary 
considers the cumulative effect of the 
deficiencies to be minor because they do 
not preclude the State from proposing, 
issuing, adjudicating or collecting civil 
penalty assessments for violations of the 
State program. In addition, the State has 
available very effective criminal

prosecution authority to insure that 
monetary fines can be imposed swiftly 
against anyone who violates any 
provision of the program pending 
resolution of all the deficiencies 
identified by the Secretary.

[27) As discussed in Findings 19.4 and 
20.4, State law does not require that 
daily civil penalties for cessation orders 
issued for failure to abate a notice of 
violation be imposed until the violation 
is abated. This problem is deemed to be 
minor because regulation 14A.03b. 
provides that any cessation order issued 
under Section 17(a) “shall remain in 
effect until the violation has been 
abated.” This regulation should be 
sufficient to insure that, during the 
period allowed for a statutory 
amendment, no cessation order will be 
terminated before complete abatement 
is accomplished.

[28) As discussed in Finding 20.7,
State law provides that cessation orders 
shall be “vacated” once remedial action 
has been accomplished. The Secretary 
deems this problem to be minor because 
a very short period of time has been 
allowed to correct this deficiency. Since 
Federal law provides up to 90 days to 
abate a violation before a cessation 
order must issue, relatively few 
cessation orders will be issued before 
the required change is made. Also, State 
Regulation 14A.03d provides that the 
word “vacate” means “terminate.” In 
view of the legislative history of this 
particular section of State law as 
outlined in the Attorney General's 
opinion, it is possible that a challenge to 
the DNR’s authority to promulgate 
regulation 14A.03d would be 
unsuccessful.

[29) As discussed in Finding 20.7 and 
Finding 20.8, State law does not clearly 
define vacation as opposed to 
termination and does not contain a 
provision which requires inspectors to 
determine the steps necessary to abate 
each violation. The Secretary deems this 
problem to be minor beqause State 
inspectors clearly have the authority to 
issue cessation orders and State 
Regulation Section 14A.03cL applies. 
Therefore, it is unlikely that many 
problems will occur. As far as 
determining abatement steps, the 
inspector can insist on specific or 
particular remedial steps to be taken by 
the operator. In addition, State 
Regulation 14A.03c. directs inspectors to 
include in the order the measures 
necessary to abate the cessation order. 
This regulation offers support for the 
inspector’s authority to demand specific 
actions, should specific requirements for 
abatement contained in the order be 
challenged by the operator.
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[30) State law fails to provide that an 
operator’s  unwarranted failure to abate 
a violation is to be considered in 
determining whether an operator should 
be issued an order to show cause why 
his permit should not be suspended or 
revoked, as discussed in Finding 20.9. 
Also, because of a clerical error, the 
word “no” appears in Regulation 
14A.01.a.3, which negates the purpose of 
the regulation. The Secretary deems 
these deficiencies to be minor because it 
is highly unlikely that any operator 
would develop a pattern of violations 
before the deficiency is corrected.

[31) The State statute allows 
variances to certain of the prohibitions 
against mining contained in Section 
522(e)(1) of SMCRA, as discussed in 
Finding 21.1. This deficiency is minor 
because 20-6-22(d)(2) of SCMRA 
restricts its use to cases where there is 
an affirmative finding that positive 
environmental benefits will result. This 
restriction assures that the variance will 
not be used frequently. Further, the 
required change is expected to have 
been made before any permits are 
issued which incorporate such a 
variance.

[32) State law imposes certain costs of 
taking an appeal on the appellant, as 
discussed in Finding 22.3. The Secretary 
deems this to be a  minor problem 
because few appeals are likely to be 
taken during the short time period 
before the requisite statutory changes 
are accomplished. In addition, the 
Attorney General’s opinion says that 
current practice is that appellants pay 
only for the cost of personal copies of 
the transcript, not the full cost of 
transcription.

(35) State law fails to make the 
Reclamation Commission subject to 
certain conflict of interest provisions, as 
discussed in Finding 23. Three of the 
four members of the Commission are 
subjected to these requirements by 
virtue of their employment with the 
Department of Natural Resources. The 
fourth member, the Director of the 
Department of Mines, is subject to a 
conflict of interest provision under 
Chapter 6B of the Code of West Virginia. 
These provisions will provide adequate 
protection against conflicts of interest 
during the short period before the 
statute is changed.

[34) State law limits the scope of 
Small Operator Assistance, discussed in 
Finding 25, by providing funds only as 
available from the U.S. Department of 
the Interior. Since it is not expected that 
the Small Operator Assistance P ro g ra m  
is West Virginia will receive a 
substantial number of applications, and 
since federal funds will probably be 
adequate to fund the program during the

period between the program approval 
and the legislative change, this 

* deficiency is considered to be minor.
(35) As discussed in Finding 27.2, the 

State program does not provide for 5 
days written notice of formal hearings. 
This deficiency is considered to be 
minor because the regulations 
promulgated pursuant to the Open 
Government Proceedings Law do require 
advance notice be given. In addition, 
since due process requires that adequate 
notice be given to parties to any 
litigation; ample notice will be provided 
as a matter of constitutional law.

Given the nature of the deficiencies 
set forth in the Secretary’s F in d in g s and 
their magnitude in relation to all the 
other provisions of the West Virginia 
program, the Secretary of the Interior 
has concluded they are minor 
deficiencies. Accordingly, the program is 
eligible for conditional approval under 
30 CFR 732.13(i) because:

1. The deficiencies are of such a size 
and nature as to render no part of the 
West Virginia program incomplete since 
all other aspects of the program meet 
the requirements of SMCRA and 30 CFR 
Chapter VII and these deficiencies, 
which will be promptly corrected, will 
not directly affect environmental 
performance at coal mines;

2. West Virginia has initiated and is 
actively proceeding with steps to correct 
the deficiencies; and

3. West Virginia has agreed, by letter 
dated January 13,1981; to correct the 
statutory and regulatory deficiencies by 
the dates specified in 30 CFR Part 948.

Accordingly, the Secretary is 
conditionally approving the West 
Virginia program. This approval shall 
terminate if regulations correcting the 
deficiencies are not enacted by die 
dates specified in 30 CFR Part 948.

This conditional approval is effective 
January 21,1981. Beginning on that date, 
the West Virginia Department of 
Natural Resources shall be deemed the 
regulatory authority in West Virginia 
and all West Virginia surface coal 
mining and reclamation operations on 
non-federal and non-Indian lands in 
West Virginia shall be subject to the 
permanent regulatory program.

On non-federal and non-Indian lands 
in West Virginia, the permanent 
regulatory program consists of die state 
program approved by the Secretary.

The Secretary’s approval of the West 
Virginia program relates at this time to 
the permanent regulatory program under 
Title V of SMCRA. The approval does 
not constitute approval of a n y  
provisions related to implementation of 
Title IV under SMCRA, the abandoned 
mine lands reclamation p ro g ra m . In 
accordance with 30 CFR Part 884, West

Virginia may submit a state reclamation 
plan now that its permanent program 
has been approved. At the time of such 
a submission, all provisions relating to 
abandoned mined lands reclamation 
will be reviewed by officials of the 
Department of the Interior.

F. Additional Findings
The Secretary has determined that, 

pursuant to Section 702(d) of SMCRA, 30 
USC 1292(d), no environmental impact 
statement need be prepared on this 
conditional approval.

The Secretary has determined that 
this document is not a significant rule 
under E .0 .12044 or 43 CFR Part 14, and 
no regulatory analysis is being prepared 
on this conditional approval.

D ated: January 1 5 ,1 9 8 1 .
Joan M. Davenport,
Assistant Secretary.

A new Part, 30 CFR Part 948, is 
adopted to read as follows:

PART 948—-W EST VIRGINIA

Sec.
948.1 Scope.
948.10 S tate  regulatory program approval.
948.11 Conditions of State regulatory 

program approval.
Authority: Pub. L. 95—87, Surface Mining 

Control and Reclamation Act of 1977, (30 
U.S.C. 1201 et seq<}

§ 948.1 Scope.
This Part contains ail rules applicable 

only within West Virginia that have 
been adopted under the. Surface Mining 
Control and Reclamation Act of 1977.

§ 948.10 State regulatory program 
approval.

The West Virginia State program, as 
submitted on March 3,1980, as amended 
and clarified on June 16,1980, and 
resubmitted December 19,1980, is 
conditionally approved, effective 
January 21,1981. Beginning on that date, 
the Department of Natural Resources 
shall be deemed the regulatory authority 
in West Virginia for all surface coal 
mining and reclamation operations and 
for all exploration operations on non- 
federal and non-Indian lands. Only 
surface coal mining and reclamation 
operations on non-federal and non- 
Indian lands shall be subject to the 
provisions of the W est Virginia 
permanent regulatory program. Copies 
of the approved p ro g ra m , together with 
copies of the letter of die Department of 
Natural Resources agreeing to the 
conditions in 30 CFR 948.11, are 
available at:
(a) W est Virginia Department of Natural 

Resources, Division of Reclamation, 
Room 322,1800 Washington Street,
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East, Charleston, West Virginia 25311; 
Telephone: (304) 348-3267.

(b) Office of Surface Mining, Region 1,
603 Morris Street, Charleston, West 
Virginia 25301; Telephone: (304) 342- 
8125.

(c) Office of Surface Mining; Interior 
South Building, Room 153,1951 
Constitution Avenue, NW.,
Washington, DC 20240; Telephone:
(202) 343-4728.

§ 948.11 Conditions of State regulatory 
program approval.

(a) The approval of the West Virginia 
State program is subject to the State 
revising its program to correct the 
deficiencies listed in this section. The 
program revisions may be made, as 
appropriate, to the statute, the 
regulations, the program narrative, or 
the Attorney General’s opinion. This 
section indicates, for the general 
guidance of the State, the component of 
the program to which the Secretary 
recommends the change be made.

(1) The approval found in § 948.10 will 
terminate on July 1,1981, unless West 
Virginia submits to the Secretary by that 
date copies of an enacted law, and, if 
necessary, regulations requiring 
elimination of highwalls in all augering 
operations consistent with Section 
515(b)(3) of SMCRA and 30 CFR 
816.102(a)(2) or otherwise amends its 
program to accomplish the same result

(2) The approval found in § 948.10 will 
terminate on May 1,1981, unless West 
Virginia submits to the Secretary by that 
date copies of enacted regulations or 
otherwise amends its program to 
provide criteria for the design of 
constructed barriers which will assure 
protection of water quality and long 
term stability at least equal to that of 
natural barriers.

(3) The approval found in § 948.10 will 
terminate on April 1,1982, unless West 
Virginia submits to the Secretary by that 
date copies of enacted law and 
regulations or other amendment to its 
program to prohibit updip m in in g  
consistent with Section 516(b)(12) of 
SMCRA.

(4) The approval found in § 948.10 will 
terminate on May 1,1981, unless West 
Virginia submits to the Secretary by that 
date copies of an enacted statutory 
changes which are consistent with 
Section 515(b)(10) of SMCRA and which 
clarify the definition of "adequate 
treatment”.

(5) The approval found in § 948.10 will 
terminate on July 1,1981, unless West 
Virginia submits to the Secretary by that 
date copies of fully enacted statutory or 
regulatory revisions or other program 
amendments that will result in inclusion 
of topsoil storage areas within the

definition of "disturbed area" consistent 
with 30 CFR 705.1.

(6) The approval found in § 948.10 will 
terminate on May 1,1981, unless West 
Virginia submits to the Secretary by that 
date copies of enacted regulations which 
contain provisions that are the same or 
similar to 30 CFR 816.13 through 816.15 
or other program amendments requiring 
the protection of the public, wildlife, and 
others from the dangers of exploratory 
or other bore holes which have not been 
properly managed or controlled.

(7) The approval found in § 948.10 will 
terminate on May 1,1981, unless West 
Virginia submits to the Secretary by that 
date copies of enacted regulations* 
designed to maximize the ultimate 
mineral recoverability when augering 
operations are conducted consistent 
with 30 CFR 819.11(a) and to make the 
prohibition of auger mining mandatory 
as in 30 CFR 819.11(e).

(8) The approval found in § 948.10 will 
terminate on May 1,1981, unless West 
Virginia submits to the Secretary by that 
date copies of an enacted regulations 
which (i) require covering of coal mining 
waste banks with non-toxic and non
combustible material consistent with 30 
CFR 816.85(d); (ii) specify construction 
criteria for subdrainage systems 
consistent with 30 CFR 816.72(b)(1) and
(b)(4); (iii) prohibit the use of 
impoundments on constructed fills 
consistent with 30 CFR 816.71(g); and
(iv) require inspection of coal refuse 
piles consistent with 30 CFR 816.71(j) or 
otherwise amends its program to 
accomplish the same results.

(9) The approval found in § 948.10 will 
terminate on May 1,1981, unless West 
Virginia submits to the Secretary by that 
date enacted regulations which 
eliminate the broad variance now found 
in State Regulation 6B.07e.l. or define 
criteria for use of the variance 
consistent with Section 515(e) of 
SMCRA and 30 CFR 826.15.

(10) The approval found in § 948.10 
will terminate on May 1,1981, unless 
West Virginia submits to the Secretary 
by that date copies of enacted 
regulations or other program 
amendments requiring that permit 
applications contain water quality 
information on total manganese 
consistent with 30 CFR 783.16(b)(2)(vi).

(11) The approval found in § 948.10 
will terminate on May 1,1981, unless 
W est Virginia submits to the Secretary 
by that date copies of enacted 
regulations requiring completion of 
rough backfilling and grading in area 
strip mining operations within 180 days, 
consistent with 30 CFR 816.101(d)(3).

(12) The approval found in § 948.10 
will terminate on May 1,1981, unless 
West Virginia submits to the Secretary

by that date copies of enacted 
regulations containing a provision which 
prohibits a static safety factor of less 
than 1.5 on slopes greater than lv:2h on 
the outslopes of the plateau created by 
mountaintop removal mining operations 
consistent with 30 CFR 824.11(a)(7).

(13) The approval found in § 948.10 
will terminate on May 1,1981, unless 
W est Virginia submits to the Secretary 
by that date copies of enacted 
regulations which prevent placing debris 
on the downslope consistent with 
Section 515(d)(1) of SMCRA and 30 CFR 
826.12(a)(i)(C).

(14) The approval found in § 948.10 
will terminate on May 1,1981, unless 
West Virginia submits to the Secretary 
on that date copies of enacted 
regulations which limit the maximum 
peak particle velocity to one (1) inch per 
second at any residence or other 
structure, consistent with 30 CFR 816.65.

(15) The approval found in § 948.10 
will terminate on May 1,1981, unless 
W est Virginia submits to the Secretary 
by that date copies of enacted 
regulations or other program 
amendment which provide a minimum 
of 60 days for review of alternate land 
use proposals consistent with 30 CFR 
816.133(c)(8).

(16) The approval found in § 948.10 
will terminate on May 1,1981, unless 
West Virginia submits to the Secretary 
by that date copies of enacted 
regulations or other program 
amendment containing provisions 
regarding the transfer of wells 
consistent with 30 CFR 816.53 and 30 
CFR 817.53.

(17) The approval found in § 948.10 
will terminate on May 1,1981, unless 
W est Virginia submits to the Secretary 
by that date copies of enacted 
regulations or other program 
amendment containing provisions 
requiring notification of the regulatory 
authority of slides and compliance with 
required remedial measues to mitigate 
the threat posed by such slides 
consistent with 30 CFR 816.99(b) and 30 
CFR 817.99.

(18) The approval found in § 948.10 
will terminate on April 1,1982, unless 
W est Virginia submits to the Secretary 
by that date additional data 
demonstrating that large volumes of

. water runoff will not damage the fills 
along with copies of enacted regulations 
or other program changes, if any, 
necessary to correct deficiencies 
identified by the data provided.

(19) The approval found in § 948.10 
will terminate on July 1,1981, unless 
W est Virginia submits to the Secretary 
by that date copies of enacted statutes 
and regulations to require data on the 
applicant’s past record of mining
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consistent with Sections 507(b)(3)» 
507(b)(5) and 510(c> of SMCRA.

(20) The approval found in § 948.10 
will terminate on July 1,1981, unless 
West Virginia submits to the Secretary 
by that date copies of enacted 
regulations or other program 
amendments to show that applicable 
permit data, performance standards and 
public participation requirements of 
SMCRA are included in the State 
provisions for incidental permits.

(21) The approval found in § 948.10 
wiflwill terminate on May 1,1981, unless 
West Virginia submits to the Secretary 
by that date copies of enacted 
regulations regarding the type of boring 
and sampling analyses information to be 
made available to the public consistent 
with 30 CFR 786.15(a)(2) and the State 
law [20-6-11 (a)(12)].

(22) The approval found in § 948.10 
will terminate on May 1,1981, unless 
West Virginia submits to the Secretary 
by that date copies of enacted 
regulations regarding the type of 
boring and sampling analyses 
information to be made available to the 
public consistent with 30 CFR 
786.15(a)(2) and the State law [20-6- 
ll(a)(12)J.

(23) The approval found in § 948,10 
will terminate on May 1,1981, unless 
West Virginia submits to the Secretary 
by that date copies of enacted 
regulations or other program 
amendments which provide a narrative 
description and map of the proposed 
exploration area if more than 250 tons of 
coal will be removed consistent with 30 
CFR 776.12.

(24) The approval found in § 948.10 
will terminate on May 1,1981, unless 
West Virginia submits to the Secretary 
by that date copies of enacted law 
which eliminates, the provision that a 
permittee and his authorized agents and 
employees are not liable for any injury 
sustained by a citizen accompanying the 
inspector onto the minesite except for 
willful and deliberate acts.

(25) The approval found in § 948.10 
will terminate on April 1,1982, unless 
West Virginia submits to the Secretary 
by that date an actuarial study of the 
Fund, prepared by a qualified 
professional, that demonstrates the 
amount of money going into the Fund 
will cover the demands to be placed on 
it, along with copies of enacted law, or 
other program changes needed to 
redress any deficiencies identified by 
the actuarial study.

(26) The approval found m § 948.10 
will terminate on July 1,1981, unless 
West Virginia submits to the Secretary 
by that date copies of enacfed law and 
regulations which provide for a system 
for assessment, enforcement and 
collection of civil penalties the same or

similar to Section 518 and the related 
provisions of Sections 525 and 526 of 
SMCRA.

(27) The approval found in § 948.10 
will terminate on May 1,1961, unless 
West Virginia submits to die Secretary 
by that date copies of enacted law 
which requires that civil penalties for 
cessation orders issued for failure to 
abate a notice of violation be imposed 
on a daily basis consistent with Section 
518(h) of SMCRA.

(28) The approval found in 1 948.10 
will terminate on May 1,1981, unless 
West Virginia submits to the Secretary 
by that date copies of enacted law 
which provides that the abatement for a 
validly issued cessation order does not 
result in the vacation of the order.

(29) The approval found in § 948.10 
will terminate on May 1,1981, unless 
West Virginia submits to die Secretary 
by that date copies of enacted law 
which provides that, in issuing cessation 
orders, inspectors specify the steps 
necessary to abate the violation in the 
most expeditious manner possible, 
including all necessary abatement 
measures, as is required by Section 
521(a)(3) of SMCRA.

(30) The approval found in § 948.10 
will terminate on May % 1981, unless 
West Virginia submits to the Secretary 
by that date copies of enacted 
regulations which provide that an 
operator’s unwarranted failure to abate 
will be considered in determining 
whether a show cause order should be 
issued and that other provisions of the 
State regulations are consistent with 30 
CFR 843.13.

(31) The approval found in § 948.10 
will terminate on May 1,1981, unless 
West Virginia submits to the Secretary 
by that date copies of enacted law 
which does not allow mining to be 
approved within areas where mining is 
prohibited by Section 522(e)(1) of 
SMCRA.

(32) The approval found in § 948.10 
will terminate on May 1,1981, unless 
West Virginia submits to the Secretary 
by that date copies of enacted law 
which provides that the appellant does 
not have to bear the cost of transcribing 
the proceedings or pay the mileage or 
transportation expenses incurred by 
other parties consistent with 43 CFR 
Part 4.

(33) The approval found in § 948.10 
will terminate on May 1,1981, unless 
West Virginia submits to the Secretary 
by that date copies of enacted law 
which subjects all members of the 
Reclamation Commission to the conflict 
of interest provisions of Section 20-6-40 
of the West Virginia law.

(34) The approval found in § 948.10 
will terminate on April 1,1982, unless 
W est Virginia submits to the Secretary

by that date copies of folly enacted law 
consistent with Section 507(c) o f 
SMCRA which does not restrict 
assistance to small operators to funds 
provided by the federal government.

(35) The .approval found in § 948.10 
will terminate on May 1,1981, unless 
West Virginia submits to the Secretary 
by that date copies of enacted 
regulations which provide for advance 
public notice of formal hearings 
consistent with Section 525 of SMCRA.
[FR Doc. 81-2082 Filed 1-19-81; 8:45 am]

BILUNG CODE 4310-05-M

DEPARTMENT OF DEFENSE

Office of the Secretary

32 CFR 372a

[DoD Directive 512O20F

American Forces Radio and Television 
Service

a g e n c y : Office of the Secretary of 
Defense.
a c t i o n : Final rule.

SUMMARY: This rule defines the 
Department of Defense policy, 
responsibilities, information 
requirements, management and 
operations of the American Forces 
Radio and Television Service (AFRTS). 
It is issued in support of the provisions 
of PART 372 of this title.
EFFECTIVE DATE: December 23,1980;
FOR FURTHER INFORMATION CONTACT: 
LTC C. William Duerre, Office of the 
Assistant Secretary of Defense (Public 
Affairs), American Forces Information 
Service (AFIS), The Pentagon, 
Washington, D.C. 20301, Telephone 202- 
694-4606,

Accordingly, 32 CFR is being amended 
by adding a new Part 372a, reading as 
follows:

PART 372a— AMERICAN FORCES 
RADIO AND TELEVISION SERVICE 
(AFRTS)

Sec!
3 7 2 a .î Purpose.
372a .2  Applicability.
372a.3 Policy.
372a.4  Responsibilities.
372a.5  Inform ation Requirem ents.

Enclosure 1—AFRTS Management 
and Operations.

A uthority: 10  U .S.C. 133.

§ 372a. 1 Purpose.
This Rule:

1 Copies may be obtained, if needed, from the 
U.S. Naval Publications and Forms Center, 5801 
Tabor Avenue, Philadelphia, PA. 19120. Attention: 
Code 301.


