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Rule 146 [17 CFR 230.146] for this 
exemption.15 Accordingly, only in the 
most compelling circumstances will the 
Division express a view on its 
availability.

(6) Availability of the Section 3(a )(ll) 
exemption. Again,-the Commission has 
adopted a safe harbor, Rule 147 [17 CFR 
230.147]; for this exemption and will 
therefore express a view concerning its 
availability only in the most compelling 
circumstances.16

(7) Availability o f the Section 4(1) 
exemption. Rule 144 [17 CFR 230.144] 
has provided a safe harbor for this 
exemption since April 15,1972. As a 
consequence, the Division will not 
express any view concerning the 
availability of the exemption unless the 
securities involved were acquired on or 
before April 15,1972.”

(8) Availability o f the Section 3(a)(4) 
exemption where the issuer has not 
received a favorable tax ruling. The 
exemption provided by Section 3(a)(4) of 
the 1933 Act depends in part on whether 
the issuer possesses certain 
characteristics that are common to 
specific types of tax-exempt 
organizations. Under the circumstances, 
unless the issuer can demonstrate that it 
has received a ruling from the Internal 
Revenue Service that it qualifies as such 
an organization, the Division will not 
express any view on the availability of 
the exemption.18

(9) Time-Sharing and other novel real 
estate offerings. Pursuant to a directive 
from the Commission, the Division will 
not take a position on whether 
individual offerings of this nature 
involve securities within the meaning of 
Section 2(1) of the 1933 Act.19 The 
concern underlying the Commission’s 
directive is that incorrect inferences 
could be drawn from any expression of 
staff views in this evolving area.

(10) Esoteric commodity offerings 
(e.g., gems, rare books, gojd, silver, and 
m aster recordings). The Division has 
declined to express any view as to 
whether such offerings involve 
securities because of the unique and 
unusual circumstances involved and the 
possibility that no-action letters for such 
offerings could be misunderstood or 
misapplied. 20 The applicability of

15 Release No. 33-5487 (April 23,19741 [39 FR 
15266).)

“ Release No. 33-5450 (January 7,1974) [39 FR 
2353].

"R elease No. 33-5223 (January 11.1972) [37 FR 
591].

“ See, e.g., letter re Shannondele Club, Ltd. dated 
January 12,1979.

“  See, e.g., letters re Tropics International and 
Spirit o f H aw aii dated April 5,1974.

20 See, e.g., letters re Publishers D istributors Inc. 
dated August 23,1979 (book sales); Wes Sanborn

Section 2(1) of the 1933 Act to these 
offerings is highly dependent on the 
particular facts and circumstances 
involved, and the Division is in no 
position to verify such facts and 
circumstances.

Shareholder Proposal Letters

As previously noted, the new 
endorsement procedure outlined earlier 
in this release will not be used in 
responding to letters under Rule 14a-8 
[17 CFR 240.14a-8] of the Commission’s 
proxy rules relating to the omission of 
shareholder proposals from an issuer’s 
proxy materials. Letters received from 
issuers pursuant to Rule 14a-8 generally 
raise a variety of complex and difficult 
issues which cannot be easily dealt with 
through the abbreviated endorsement 
format. The Division, however, is 
concerned with the amount of staff time 
being devoted to shareholder proposal 
matters and therefore is exploring ways 
for reducing the length and complexity 
of its responses in this area.

Some of the alternatives presently 
under consideration for achieving the 
above objective are the elimination from 
the Division’s response of a verbatim 
restatement of the proposal under 
discussion and the use of a standardized 
statement of the Division’s function 
regarding such proposals that can be 
attached to each response rather than 
retyped in each letter as a separate final 
paragraph. While none of these 
alternatives have yet been adopted, it is 
anticipated that some methods of this 
nature will be utilized within the next 
few months to limit the amount of time 
which must be spent on shareholder 
proposal matters. Any comments or 
suggestions from members of the public 
regarding this subject would be 
welcomed.21

The recently issued Staff Report on 
Corporate Accountability indicated a 
desire by the Division and the 
Commission to reconsider some of the 
views previously expressed with respect 
to certain types of shareholder 
proposals.22The Report indicates that 
the Commission will issue concept 
releases relating to various shareholder

dated November 9,1979 (master recording leases); 
and Diamond Network Associates Inc. dated July 9,
1979 (gems).

21 Any such comments or suggestions should be 
directed' to William E. Morley at the address listed 
in footnote 10.

221 See Chapter Two of the “Staff Report on 
Corporate Accountability” prepared by the 
Division. The Staff Report is dated September 4,
1980 and is set forth in a Committee Print for the 
Senate Committee for Banking, Housing and Urban 
Affairs, 96th Cong., 2nd Sess. GPO Document No. 
052-070-05418-2.

proposal matters in the future.23 It is 
anticipated that these releases will 
reduce the number of requests for no
action letters under Rule 14a-8 because 
they will set forth the staffs position 
with respect to the applicability of the 
rule’s provisions to certain relatively 
common types of proposals. If such a 
reduction does indeed occur, it w;ill 
alleviate somewhat the Division’s 
resource problem in this area.

In connection with the foregoing, the 
Division urges issuers to avoid the 
practice followed by some in the past of 
citing frivolous grounds for omitting 
proposals. Such a practice causes the 
Division’s staff to spend valuable time 
in responding to such grounds that could 
be better utilized in other areas. 
Accordingly, while the Division 
continues to believe that issuers should 
feel free to raise all legitimate bases for 
the omission of a proposal, they and 
their counsel-should review past 
statements issued by the Division in 
connection with the same or similar 
proposals submitted to other issuers to 
make certain that the grounds for 
omission have not been previously 
addressed,24 thereby reducing the need 
for the Division to discuss previously 
settled issues.

Accordingly, 17 CFR Part 231 is 
amended by adding this release thereto.

By the Commission.
George A. Fitzsimmons 
S ecretary .
October 28,1980.
[FR Doc. 80-34234 Filed 10-31-80; 8:45 am]

BILLING CODE 8010-01-M

DEPARTMENT OF THE TREASURY 

Customs Service

19 CFR Part 6
[T.D. 80-264]

Entry and Clearance of Aircraft 
Proceeding Between the United States 
and Cuba
AGENCY: U.S. Customs Service,
Treasury.
ACTION: Final rule.

23 Some areas which are to be the subject of such 
releases are Rule 14a-8(c)(7) dealing with proposals 
relating to an issuer’s ordinary business, and the 
Commission’s view of the applicability to 
shareholder proposals oFthe Supreme Court's 
decision in First National Bank v. Bellotti, 435 U.S. 
765 (1978).

24 All correspondence and other materials relating 
to shareholder proposals which an issuer seeks to 
omit from its proxy materials pursuant to Rule 14a- 
8(d) are publicly‘available. See 17 CFR 200.82. Thus, 
it is a relatively simple matter to review prior 
statements by the Division on the same or similar 
proposals submitted to other issuers.
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s u m m a r y : In a document published as 
T.D. 80-116, in the Federal Register on 
May 1,1980 (45 FR 29247), the Customs 
Regulations were amended on an 
interim basis, effective April 29,1980, to 
provide: (1) that aircraft clearing the 
United States for, or entering the United 
States from, Cuba, obtain permission to 
depart from or enter at the Fort 
Lauderdale-Hollywood Airport, Fort 
Lauderdale, Florida; and (2) procedures 
to be followed by pilots clearing or 
entering there. As stated in the 
document, the amendment was made to 
provide for the safe and expeditious 
transportation of persons between Cuba 
and the United States.

The notice advised the public that 
written comments received on or before 
June 2,1980, would be considered in 
determining whether any change to the 
regulation would be required before a 
final rule was published. No comments 
were received in response to the notice 
and Customs has determined that the 
regulation does not require alteration. 
Accordingly, it is being published as a 
final rule.
EFFECTIVE DATE: April 29, 1980.
FOR FURTHER INFORMATION CONTACT: 
John Mathis, Carriers, Drawback and 
Bonds Division, U.S. Customs Service, 
1301 Constitution Avenue, NW., 
Washington, D.C. 20229 (202-566-5706).

Drafting Information
The principal author of this document 

was Lawrence P. Dunham, Regulations 
and Research Division, Office of 
Regulations and Rulings, U.S. Customs 
Service. However, personnel from other 
Customs offices participated in its 
development.

Adoption of the Interim Regulation
The interim regulation set forth as 

T.D. 80-116, in the Federal Register of 
May 1,1980 (45 FR 29247), is adopted as 
set forth below.
William T. Archey,
C om m issioner o f  Custom s.

Approved: October 16,1980.
Richard J. Davis,
A ssistant S ecretary  o f  th e Treasury. 

Amendment to the Regulations
Part 6, Customs Regulations (19 CFR 

Part 6), is amended by adding a new 
§ 6.3a to read as follows:

§ 6.3a Entry and Clearance; Cuba.
(a) Unless otherwise authorized by 

the Regional Commissioner of Customs, 
Miami, Florida, the owner or person in 
command of any aircraft clearing the 
United States for, or entering the United 
States from, Cuba, whether the aircraft

is departing on a temporary sojourn, or 
for export, shall:

(1) Clear or obtain permission to 
depart from, or enter at, the Fort 
Lauderdale-Hollywood International 
Airport, Fort Lauderdale, Florida;

(2) Before arrival from Cuba, furnish a 
notice of intended arrival to the 
Customs Service, either by or at the 
request of the commander of the 
aircraft, not less than 15 minutes before 
crossing the United States coast or 
border. The notice shall be furnished 
through the Federal Aviation 
Administration flight notification 
procedures or directly to the Customs 
officer in Charge at the Fort Lauderdale- 
Hollywood International Airport, Fort 
Lauderdale, Florida. The notice shall 
include the following:

(i) Aircraft registration number;
(ii) Name of aircraft commander;
(iii) Number of United States citizen 

passengers;
(iv) Number of alien passengers;
(v) Place of last foreign departure;
(vi) Estimated time and location of 

crossing United States coast or border, 
and

(vii) Estimated time of arrival.
(3) Upon arrival, present a manifest of 

all passengers on board, as required by 
8 CFR 231.1(b), to an officer of the U.S. 
Immigration and Naturalization Service 
or to a Customs officer acting as an 
Immigration officer.

(4) As a condition precedent to 
clearance, present to Customs:

(i) The documents required by section
6.8 of this Part; and

(ii) A validated license issued by the 
Department of Commerce, as provided 
for in 15 CFR 371.19, or a license issued 
by the Department of State, as provided 
in 22 CFR Part 123. See footnote f2) to 
section 6.3 of this Part.

(b) No passenger arriving from Cuba 
by aircraft will be released by Customs, 
nor will the aircraft be cleared or 
permitted to depart, before the 
passenger is released by an officer of 
the Immigration and Naturalization 
Service or by a Customs officer acting 
on behalf of that agency.

(c) All other provisions of this part 
relating to entry and clearance of 
aircraft are applicable to aircraft subject 
to this section.
(R.S. 251, as amended, sec. 624, 46 Stat. 759, 
sec. 1109, 72 Stat. 799, as amended (19 U.S.C. 
68,1624, 49 U.S.C. 1509))
[FR Doc. 80-34235 Filed 10-31-80; 8:48 am)

BILUNQ CODE 4810-22-M

DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Social Security Administration

20 CFR Part 416

Supplemental Security Income for the 
Aged, Blind, and Disabled; Payment of 
Benefits, Overpayments, and 
Underpayments Recovery of 
Overpayments
AGENCY: Social Security Administration, 
HHS.
ACTION: Final rule.

SUMMARY: This final regulation clarifies 
how we decide whether adjustment or 
recovery of an overpayment would 
defeat the purpose of the Supplemental 
Security Income (SSI) program. The 
regulation makes clear that the test is 
whether an individual’s income and 
resources are needed for ordinary and 
necessary living expenses. For 
individuals currently receiving SSI 
benefits, however, we will consider that 
they meet the test if their monthly 
income does not exceed a stated 
amount, since we know they have 
limited resources. These revisions 
clarify what had been intended under 
the previous regulation.
EFFECTIVE DATE: The final regulation 
shall be effective November 3,1980.
FOR FURTHER INFORMATION CONTACT:
Mr. Marval Cazer, Legal Assistant,
Office of Regulations, Social Security 
Administration, 6401 Security 
Boulevard, Baltimore, Maryland 21235, 
telephone (301) 594-7463. 
SUPPLEMENTARY INFORMATION: On May
28,1980, these rules were published in 
the Federal Register (45 FR 35838) as a 
Notice of Proposed Rule Making (NPRM) 
with a 60-day comment period. A total 
of 8 commentators expressed their 
views which we discuss under the 
heading Discussion of Comments.

Section 1631(b)(1) of the Social 
Security Act provides that, if we make 
an overpayment, we will adjust future 
benefits or require repayment. However, 
if an individual is “without fault" in 
connection with the overpayment, we 
will waive adjustment of future benefits 
or repayment of the overpayment under 
certain conditions. One of these 
conditions is where recovery of the 
overpayment would defeat the purpose 
of the SSI program. '

Current Regulation
The present rule (§ 416.553) has been 

interpreted by some to provide for a 
finding that the purpose of the SSI 
program has been defeated if either of 
two tests is met. The first test is whether
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the individual’s current monthly income 
does not exceed a stated amount. The 
amount equals the SSI benefit level 
(including any applicable State 
supplement) plus $20 ($85 if income is 
earned). This amount corresponds to the 
income level of an eligible individual 
who has the maximum amount of other 
income generally allowable without 
causing a reduction in SSI benefits. The 
second test is whether adjustment or 
recovery of the overpayment would 
deprive the individual of income or 
resources needed for ordinary and 
necessary living expenses.

Final Regulation
The revisions make clear that these 

are not true alternative tests, but rather 
apply to different situations. Under the 
final regulation, the general rule is 
whether the individual’s income and 
resources are needed for ordinary and 
necessary living expenses. This 
standard applies to everybody, whether 
the individual is currently receiving SSI 
benefits or not. However, we will 
cònsider individuals receiving SSI 
benefits to meet this standard if their, 
income is below stated levels, since, by 
definition, an individual who is eligible 
for SSI has limited resources. This final 
regulation, then, is designed to make 
clear that there is only one rule.
Discussion of Comments

As previously indicated, we received 
a number of comments on the NPRM 
published on May 28,1980 (45 FR 35838). 
A summary of the comments and our 
responses follow.

1. Comment: Two commentators 
believe the regulation is a positive step 
forward in dealing realistically with the 
income levels and resources needed for 
ordinary and necessary living expenses.

Response: This comment requires no 
response.

2. Comment: Two commentators 
recommend that we state in this 
regulation the resource levels below 
which recovery would not be equitable.

Response: We believe placing 
resource limits in this regulation would 
have a result opposite to that assumed 
by the commentator. The regulation, as 
written, allows for an evaluation of each 
case on its own merits. Setting resource 
limits could result in requiring recovery 
of overpayments out of actual resources 
even though the individual needs the 
funds to meet necessary living expenses. 
We believe this would be contrary to 
the intent of the law.

3. Comment: One commentator states 
the regulation is not realistic because 
the result will be negative. The 
commentator believes overpayments 
should not become collectable until after

the beneficiary has ceased to receive 
benefits and is deemed to be 
employable.

Response: This recommendation 
cannot be adopted because it is in direct 
opposition to what is called for in 
section 1631(b)(1) of the Social Security 
Act. That section requires us to adjust 
future benefits or require repayment as 
a means of recouping overpayments.

4. Comment: Two commentators 
suggest we adopt a rule that any current 
SSI recipient automatically meets the 
“defeat the purposes” of the Act 
condition of the waiver test.

Response: As indicated in the 
response to Comment 3 above, we 
cannot adopt this suggestion because 
section 1631(b)(1) of the Social Security 
Act requires us (with limited exceptions) 
to recover overpayments out of benefits 
due an SSI recipient. We believe 
§ 416.553 represents a fair and 
reasonable method for determining 
whether recovery of the overpayment 
defeats the purpose of the SSI program.

5. Comment: One commentator states 
that the test in § 416.553(b) should be 
applied to nonrecipients as well as 
current recipients.

Response: Basically, there is one test, 
not two. The general rule, (§ 416.553(a)) 
which applies to everybody, is whether 
recovery or adjustment would deprive 
the individual of income or resources 
needed for ordinary and necessary 
living expenses. However, in applying 
this test to current SSI recipients, we use 
a shortcut. If the current recipient’s 
income is below the levels described in 
§ 416.553(b), we find that the test is met, 
since by definition a current recipient’s 
resources are small (that is, he or she 
has resources low enough to qualify for 
SSI).

6. Comment: One commenter notes 
that § 404.508(b) dealing with 
overpayments under title II of the Social 
Security Act provides that adjustment or 
recovery of an overpayment is 
considered to defeat the purpose of title 
II where the individual needs 
substantially all of his current income to 
meet current ordinary living expenses. 
The commenter states that this . 
provision makes no reference to 
resources and suggests that this same 
principle be followed under the SSI 
program.

Response: Although § 404.508(b) does 
not make reference to resources,
§ 404.508(a) clearly states that an 
individual’s financial resources will be 
considered in determining whether 
recovery or adjustment will defeat the 
purpose of the Social Security Act. As in 
the SSI program^ if the individual has 
substantial resources, even though not 
producing income, the resources must be

taken into account in determining the 
ability to repay the overpayment.

7. Comment: One commenter states 
our Claims Manual provides that 
recovery from an individual will defeat 
the purpose of the program for 
nonrecipients if they have resources 
exceeding specified amounts- The 
commenter believes the Claims Manual 
is not consistent with § 416.553 of the 
regulations which the commenter views 
as not requiring consideration of 
resources if the claimant’s income is 
within the limits specified in the 
regulations.

Response: This interpretation of the 
current regulations is what is being 
clarified by this final rule. As indicated 
in the response to comment 5, both 
income and resources are considered in 
all cases.

8. Comment: Two commenters state 
that our Claims Manual provides that if 
an SSI recipient of an overpayment has 
identifiable proceeds of the 
overpayment in his or her possession 
recovery cannot be considered to defeat 
the purposes of the SSI program. In 
essence, the commenters suggest this 
policy be eliminated or if we continue to 
apply it, that we put this policy in the 
regulations.

Response: We believe this comment 
has potential merit. These commenters 
are correct in saying that operating 
policy provides that recovery of 
erroneous funds still in an individual’s 
possession would not constitute defeat, 
the purpose of title XVI; however, we 
could find waiver of recovery based on 
the criteria in § 416.554 (against equity . 
or good conscience test) or § 416.555 
(small amount involved test). 
Nevertheless, we will give serious 
consideration to incorporating this 
operating poli<*y into our regulations. 
Should we decide that this operating 
policy belongs in our regulations, we 
will publish a Notice of Proposed Rule 
Making in the Federal Register. This will 
give the public full advance notice and 
provide an opportunity for public 
comment.

9. Comment:. One commenter points 
out that § 416.555 permits waiver of an 
overpayment where, because of the 
small amount involved adjustment or 
recovery would impede efficient and 
effective administration of the SSI 
program. The commenter suggests that 
we include in this section the specific 
amount currently in effect ($45).

Response: The subject amendment to 
the regulation deals with one of several 
bases for waiver. We will consider the 
commenter’s suggestion which concerns 
a different basis for waiver of an 
overpayment in the process of 
recodifying all of the rules on payment
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of benefits, underpayments, and 
overpayments.

10. Comment One commenter 
suggests that we add the following 
sentence to § 416.553(b): "The general 
rule of paragraph (a) applies to SSI 
recipients whose income exceeds this 
level.”

The commenter believes that without 
this addition, the regulation could be 
misinterpreted to require repayment 
from SSI recipients whose income, 
though above the level stated in 
paragraph (b), is needed for ordinary 
and necessary living expenses.

Response: We believe that the 
regulation, as written, already states 
what the commenter wishes to have 
clarified. Nevertheless, to eliminate any 
potential misinterpretation of this 
regulation we are adding the following 
sentence at the end of § 416.553(b): “For 
those SSI recipients whose income 
exceeds these criteria, we follow the 
general rule in paragraph (a) of this 
section.”

11. Comment: One commenter states 
that there should be a regulation that 
specifically allows for a réévaluation of 
overpayment recovery actions when the 
individual has experienced a change of 
circumstances.

Response: This is our current 
operating policy as set forth in the 

| Claims Manual (CM 5597(b) and 
! 5597.5(d)). We will give serious 
I consideration to the need for 

incorporating into the regulations this 
| operating policy (as well as any others 
[ not currently in the regulations) in the 

process of our recodifying all the rules in 
this Subpart E.

Accordingly, this regulation with one 
t clarifying change is adopted as set forth 

below.
I (Secs. 1102 and 1631 of the Social Security 
I Act, as amended; 49 Stat. 647 as amended,
I and 86 Stat. 1475; 42 U.S.C. 1302 and 1383)
I (Catalog of Federal Domestic Assistance 
| Program No. 13.807, Supplemental Security 
I Income Program for the Aged, Blind, and 
[ Disabled)

Dated: October 14,1980.
I William ). Driver,
I C om m issioner o f  S o c ia l Security.

Approved: October 28,1980.
I Patricia Roberts Harris,
K S ecretary  o f  H ealth  an d  Human S erv ices.

Part 416 of Chapter III of Title 20 of 
i the Code of Federal Regulations is 
I amended as follows:
| Section 416.553 is revised to read as 
I follows:

I § 416.553 Waiver of adjustment or 
I  recovery—defeat the purpose of the 
I supplemental security income program.

We will waive adjustment or recovery 
I of an overpayment when an individual

on whose behalf waiver is being 
considered is without fault (as defined 
in § 416.552) and adjustment or recovery 
of the overpayment would defeat the 
purpose of the supplemental security 
income program.

(a) General rule. We consider 
adjustment or recovery of an 
overpayment to defeat the purpose of 
the supplemental security income (SSI) 
program if the individual’s income and 
resources are needed for ordinary and 
necessary living expenses under the 
criteria set out in § 404.508(a) of this 
chapter

(b) Alternative criteria for individuals 
currently receiving SSI benefits. We 
consider an individual or couple 
currently receiving SSI benefits to have 
met the test in paragraph (a) of this 
section if the individual’s or couple’s 
current monthly income does not 
exceed—

(1) The applicable Federal monthly 
benefit rate (see Subpart D of this part); 
plus

(2) One-third of the quarterly amount 
of the earned or unearned income 
exclusion described in § 416.1165 (i.e. 
$20); plus

(3) One-third of the quarterly amount 
of the earned income exclusion 
described in § 416.1167 but no more than 
$65; plus

(4) The applicable State 
supplementary payment, if any (see 
Subpart T of this part).

For those SSI recipients whose income 
exceeds these criteria, we follow the 
general rule in paragraph (a) of this 
section.
|FR Doc. 80-34227 Filed 10-33-80; 8:45 am]

BILLING CODE 4110-07-M

DEPARTMENT OF THE TREASURY 

Internal Revenue Service

26 CFR Parts 1,3,53
[T.D. 7728]

Holding Period Required for Treatment 
of Long-Term Capital Gain or Long- 
Term Capital Loss; Changes in Terms 
Relating to Transactions in Capital 
Assets

a g e n c y : Internal Revenue Service, 
Treasury.
ACTION: Final regulations.

s u m m a r y : This document provides final 
regulations relating to changes in the 
holding period required for gains or 
losses qn transactions in capital assets 
to be treated as long-term capital gains 
or long-term capital losses and to 
changes in certain terms relating to

transactions in capital assets. Changes 
to the applicable tax law were made by 
the Tax Reform Act of 1976. The 
regulations affect the tax treatment of 
sales or exchanges of capital assets and 
provide the public with needed 
guidance.
DATES: The amendments pertaining to 
the change in the holding period from 6 
months to 9 months are effective for. 
taxable years beginning in 1977. The 
amendments pertaining to the change in 
the holding period from 9 months to 1 

•year are effective for taxable years 
beginning after December 31,1977. The 
amendments pertaining to the new 
terms “capital gain net income” and 
"net capital gain” are effective for 
taxable years beginning after December 
31,1976.
FOR FURTHER INFORMATION CONTACT: 
Claudine Ausness of the Legislation and 
Regulations Division, Office of the Chief 
Counsel, Internal Revenue Service, 1111 
Constitution Avenue, NW„ Washington, 
D.C. 20224. (Attention: CC:LR:T (202- 
566-3459)).
SUPPLEMENTARY INFORMATION: 

Background
On April 9,1980, the Federal Register 

published proposed amendments to the 
Income Tax Regulations, the Regulations 
on Capital Construction Fund, and the. 
Regulations on Foundation Excise Taxes 
(26 CFR Parts 1, 3, and 53) under 
numerous sections of the Internal 
Revenue Code of 1954 (45 FR 24205). 
These amendments were proposed to 
conform the regulations to sections 1402
(a) (1) and (2), and 1901{a)(136) (A) and 
(B) of the Tax Reform Act of 1976 (90 
Stat. 1731,1787). A public hearing was 
neither requested nor held. One written 
comment was received suggesting a 
technical amendment to the proposed 
regulation. The proposed amendments 
are adopted by this Treasury decision 
with one technical change.

Explanation
Section 1402(b)(3) of the Tax Reform 

Act of 1976 makes a technical 
amendment to section 631(a) (relating to 
gain or loss in the case of timber) by 
deleting the requirement that the holding 
period.be satisfied before the beginning 
of the taxable year in which the timber 
was cut. Technical amendments are 
made to §1.631-l(a)(4) and § 1.631- 
1(b)(1) to reflect this change.

The regulations adopted by this 
Treasury decision impose no new 
reporting burdens or recordkeeping 
requirements. Evaluation of the 
effectiveness of these regulations will be 
based upon comments received from 
members of Congress, offices within

-
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Treasury and the Internal Revenue 
Service, other governmental agencies* 
and the public.
Drafting Information

The principal author of these 
regulations is Claiidine Ausness of the 
Legislation and Regulations Division of 
the Office of Chief Counsel, Internal 
Revenue Service. However, personnel 
from other offices of the Internal 
Revenue Service and Treasury 
Department participated in developing 
these regulations, both on matters of 
substance and style.
Adoption o f Amendments to the 
Regulations

Accordingly, the amendments to 26 
CFR Parts 1, 3, and 53 published as a 
notice of proposed rulemaking in the 
Federal Register for April 9,1980 (45 FR 
24205), are hereby adopted as proposed 
subject to the following additional 
amendments: The first sentence of 
§ 1.631-l(a)(4) (relating to effect of 
election to consider cutting as sale or 
exchange) is amended by deleting the 
phrase “the beginning of the taxable 
year in which” and inserting in lieu 
thereof “when”, and the first sentence of 
§ 1.631—1(b)(1)(relating to who may 
make election to consider cutting as a 
sale or exchange) is amended by 
deleting the phrase “before the 
beginning of the taxable year” and 
inserting in lieu thereof “prior to when 
the timber is cut”.

This Treasury decision is issued under 
the authority contained in section 7805 
of the Internal Revenue Code of 1954 
(68A Stat. 917; 26 U.S.C. 7805).
Jerome Kurtz,
C om m issioner o f  In tern al R evenue.

Approved: October 7,1980.
Emil M. Sunley,
A cting A ssistan t S ecretary  o f  th e Treasury. 

Income Tax Regulations

PART 1—INCOME TAX; TAXABLE 
YEARS BEGINNING AFTER 
DECEMBER 31,1980

Paragraph 1. The following regulation 
sections are amended by substituting “1 
year (6 months for taxable years 
beginning before 1977; 9 months for 
taxable years beginning in 1977)” for “6 
months” and “six months” each place “6 
months” or “six months” appears in 
such regulation sections:

1. Section 1.123-l(a)(3).
2. "Section 1.166-5(a)(2).
3. Section 1.170A-4(b)(l).
4. Section 1.272-l(b)(3).
5. Section 1.333-5 (d)(1) and (d)(2).
6. Section 1.341-4(a).
7. Section 1.341-6 (b)(2)(iii) and (b)(5).

8. Example (1) of § 1.357-2(b).
9. Section 1.421-5 (a)(1), (c)(2), (d)(1) 

and (e).
10. Section 1.423-l(a)(l).
11. Section 1.424-l(a)(l)(i).

V 12. That portion of § 1.614-6(b) other 
than the example.

13. Section 1.631-1 (a)(4), (b)(1) and
(d) (4).
-14. Section 1.631-2 (a)(1), (a)(2), (b)(1),

(c)(2), (d)(1), (d)(3)(i) and (d)(3)(iii).
15. Section 1.631-3 (a)(1), (a)(2), (b)(1) 

and (c)(3).
16. Section 1.691 (a)-3, (b)(1).
17. Section 1.702-1 (a)(1) and (a)(2).
18. Section 1.817-2 (b)(l)(i), (b)(3)(i) 

and (b)(3)(ii).
19. Section 1.852-4 (b)(1), (b)(2)(i),

(b) (3) and (d)(1).
20. Section 1.85&-2(c)(l)(iii)(o).
21. Section 1.857-4 (b) and (c)(1).
22. Section 1.1012-1 (e)(3), (e)(4)(i) and

(e) (4)(ii).
23. Section 1.1222-1 (a) and (c).
24. Section 1.1223-1(j).
25. Section 1.1231-1 (a), (b), (c)(1)

(c) (2), (c)(5), (e)(1) and (e)(3).
26. Section 1.1232-l(a).
27. Section 1.1232-3 (a)(1) and

(b) (1)(h)-
28. Section 1.1233-1 (a)(4), (c)(2), (c)(4),

(c) (5) and (e).
29. Section 1.1234-2(a).
30. Section 1.1235-l(a).
31. Section 1.1235—2(d)(2).
32. Section 1.1245-4(a)(4).
33. Section 1.1247-3 (b)(4) and (d)(1).
34. Section 1.1248-l(e)(3).
35. Section 1.1251-3(a)(l)(i)(o).
36. Section 1.1385-l(c)(2)(ii)(o).

§§ 1.421-5,1.423.2 and 1.424-2 [Amended] 
Par. 2. Paragraphs (a)(2) and (b)(l)(i) 

of § 1.421-5, paragraph (k)(l)(i) of 
§ 1.423-2, and paragraph (b)(l)(i) of 
§ 1.424-2 are amended by substituting 
“1-year (6-month for taxable years 
beginning before 1977; 9-month for 
taxable years beginning in 1977)” for "6- 
month” each place “6-month” appears in 
such regulation sections.

§ 1.1012-1 [Amended]
Par. 3. Paragraph (e)(3) of § 1.1012-1 is 

amended by substituting “1-year (6- 
month for taxable years beginning 
before 1977; 9-month for taxable years 
beginning in 1977)” for “6-months” each 
place “6-months” appears in such 
paragraph.

§ 1.1012-1 [Amended]
Par. 4. The caption of paragraph

(c)(3)(iii) of § 1.1012-1 is amended by 
substituting “1-year” for "6-months".

§ 1.1247-3 [Amended]
Par. 5. The caption of paragraph (d) of 

§ 1.1247-3 is amended by substituting "1 
year” for "6 months".

Par. 6. The following regulation 
sections are amended by substituting 
“capital gain net income (net capital 
gain for taxable years beginning before 
January 1,1977)” for “net capital gain” 
and “net capital gains” each place “net 
capital gain” or “net capital gains” 
appears in such regulation sections.

1. Section 1.381 (c)(3)-l, (c)(1), (d)(1),
(d) (1)(h), (d)(2), (e)(1), (e)(5), (e)(6), and
(e) (7).

2. Section 1.852-10(bJ(l).
3. Section 1.1202-1(a).
4. Section 1.1212-r(a)(2)(i), (a)(3)(h),

(a) (3)(iii)(o), and (a)(3)(iii)(/).
5. Section 1.1222-l(d)(l).
6. Section 1.1248-4 (d)(5)(h) and (g)(2).
7. Section 1.1502-4(d)(l)(ii).
8. Section 1.1502-ll(a)(3).
9. Section 1.1502-15(a)(l).
10. Section 1.1502-21(f)(2).
11. Section 1.1502-22 (a)(1), (c)(2)(i) 

and (d)(2)(i).
12. Section 1.1502-25(c)(2)(ii).
13. Section 1.1502-27(b)(2).
14. Section 1.1502-79 (a)(3)(h) and

(b) (2)(i).
'  15. Section 1.1552-l(a)(l)(ii)(6).

Par. 7. The following regulation 
sections are amended by adding the 
parenthetical phrase “(capital gain net 
income for taxable years beginning after 
December 31,1976)” directly after the 
phrases “net capital gain” and “net 
capital gains” each place the phrases 
“net capital gain” or “net capital gains” 
appears in such regulation sections:

1. Section 1.381 (c)(3)-l, (c)(4), (d)(4) 
and (e)(8).

2. Examples (3) and (5) of § 1.642(c)- 
3(c).

3. Example (2) of § 1.643(a)-6(b).
4. Examples (6), (7) and (8) of § 1.1211- 

1(b)(8).
5. Section 1.1212-l(a)(l)(i), examples

(a), (b) and (c) of paragraph (a)(1)(h), 
example (2) of paragraph (a)(2)(iii), 
examples (1), (2), (3), (4) and (5) of 
paragraph (a)(3)(iv), and example (7) of 
paragraph (b)(5). _

6. Example (2) of § 1.1248-4(d)(5)(iii).
7. Examples (4) and (5) of § 1.1375-

1(f).
8. Example (2) of § 1.1502-4(j).
9. Examples (1), (2), and (3) of 

§ 1.1502-ll(b)(6).

§§ 1.381 and 1.1502-22 [Amended]
Par. 8. The captions of paragraphs

(d)(1) and (e)(5) of § 1.381(c)(3)-l, of 
§ 1.1502-22, and of paragraph (a)(1) of 
§ 1.1502-22 are amended by substituting 
"capital gain net income” for "net 
capital gain" each place "net capital 
gain” appears in such captions.

Par. 9. The following regulation 
sections are amended by substituting 
"Net capital gain (net section 1201 gain 
for taxable years beginning before
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January 1,1977)” for “net section 1201 
gain” each place “net section 1201 gain" 
appears in such regufatipn\sections:

1. Section 1.665ldhlA{cjl2).
2. Section 1.1201-1 (a)(lj(i), (a)(2)(i),

(a) (4), (b)(*)rrt)(2)(i).
(b) (2)(ii)(£). (e)(!U ndfe)(2).

3. Section 1.1222-1 (h).
4. Section 1.1348-2(d)(l).
Par. 10. The following regulation 

sections are amended by adding the 
parenthetical phrase “(net capital gain 
for taxable years beginning after 
December 31,1976)” directly after the 
phrase “net section 1201 gain” each 
place the phrase “net section 1201 gain” 
appears in such regulation sections:

1. Example (1) of § 1.21-l(n).
2. Example (3) pf$*t^514(b)-l(b)(l)(iii) 

and example (2)»f paragraph (b)(3).
3. Section l.la)l-l(a){3)(i), (a)(3)(ii)(o), 

(a)(3)(ii)(6), (a)(3\(iiMa)(3)(iv), (b)(2)(iii) 
and examples (2), (3) and (4) of 
paragraph (g).

§ 1.21-1 [Amended]
Par. 11. Example (1) of § 1.21-1 (n) is 

amended by adding the parenthetical 
phrase “(net capital gain for taxable 
years beginning after December 31, 
1976)” directly after the phrase “section 
1201 gain.”

§ 1.631 [Amended]
Par. 12. Section 1.631-1 is amended as 

follows:
1. The first sentence of paragraph

(a) (4) is amended by deleting the phrase 
“the beginning of the taxable year in 
which” and inserting in lieu thereof 
“when”.

2. The first sentence of paragraph
(b) (1) is amended by deleting the phrase 
“before the beginning of the taxable 
year” and inserting in lieu thereof “prior 
to when the timber is cut”.

PART 3—CAPITAL CONSTRUCTION 
FUND

§ 3.4 [Amended]
Par. 13. Paragraphs (c) and (d)(2) of 

§ 3.4 are amended by substituting "1 
year (6 months for taxable years 
beginning before 1977, 9 months for 
taxable years beginning in 1977)” for “6 
months” each place “6 months” appears 
in such paragraphs.

PART 53—FOUNDATION AND SIMILAR 
EXCISE TAXES

§ 53.4940-1 [Amended]
Par 14. Paragraphs (c)(l)(i) and (f)(1) 

of § 53.4940-1 are amended by 
substituting “capital gain net income 
(net capital gain for taxable years 
beginning before January 1,1977)" for 
“net capital gain” each place “net

capital gain” appears in such regulation 
section.

§ 53.4940-1 [Amended]
Par 15. Example (2) of § 53.4940-1 (f)(4) 

is amended by adding the parenthetical 
phrase “(capital gain net income for 
taxable years beginning after December 
31,1976)” directly after the phrase “net 
capital gain” each place the phrase “net 
capital gain” appears in such regulation 
section.
|FR Doc. 80-34123 Filed 10-31-80: 8:45 am}

BILLING CODE 4830-01-M

26 CFR Parts 31 and 301 
[T.D. 7730]

Information Return Penalties and 
Withholding Tax Rules Concerning 
Individual Retirement Plans
AGENCY: Internal Revenue Service, 
Treasury.
a c t io n : Final regulations.

SUMMARY: This document provides final 
regulations prescribing withholding tax 
rules for individual retirement plans and 
penalties for failure to furnish 
information in connection with such 
plans. Changes to the applicable tax law 
were made by the Employee Retirement 
Income Security Act of 1974 and the Tax 
Reform Act of 1976. These regulations 
would provide the public with 
additional guidance needed to comply 
with those Acts and would affect the 
parties responsible for furnishing or 
filing certain documents concerning 
individual retirement plans and 
employers contributing to such plans. 
DATE: The regulations have varying 
effective dates as indicated. The 
provisions imposing a penalty tax for 
the failure to furnish or file documents 
concerning individual retirement plans 
are effective January 1,1975.
FOR FURTHER INFORMATION CONTACT: 
Kirk F. Maldonado of the Employee 
Plans and Exempt Organizations 
Division, Office of the Chief Counsel, 
Internal Revenue Service, 1111 
Constitution Avenue, NW., Washington,
D.C. 20224 (Attention: CC:LR:T) 202-566- 
3430 (not a toll-free number). 
s u p p le m e n ta r y  in f o r m a t io n :

Background
On August 20,1979, the Federal 

Register published proposed 
amendments to the Procedure and 
Administration Tax Regulations (26 CFR 
Part 301) under section 6693 of the 
Internal Revenue Code of 1954 and to 
the Employment Tax Regulations (26 
CFR Part 31) under section 3401 of the 
Code (44 FR 48719). The amendments

were proposed to conform the 
Regulations to section 2002 (f) and (g)(7) 
of the Employee Retirement Income 
Security Act of 1974 (88 Stat. 967, 970) 
and section 1501(b)(7) of the Tax Reform 
Act of 1976 (90 Stat. 1736). A public 
hearing was neither requested nor held 
on these regulations. After consideration 
of all the comments regarding the 
proposed amendments, those 
amendments are adopted, as revised by 
this Treasury decision.

Exclusion From “Wages” of Payments to 
Individual Retirement Plans

Section 3401 defines the term “wages” 
for purposes of chapter 24 of the Code 
(relating to withholding taxes). Section 
3401(a)(12)(D) excludes from the 
definition of “wages” payments to 
individual retirement plans described in 
section 219(a) or section 220(a) if, at the 
time of such payment, it is reasonable 
for the employer to believe the employee 
will be entitled to a deduction under 
section 219 or 220 for the payment. In 
general, the effect of the exclusion from 
wages is that the employer does not 
have to withhold any income taxes for 
the employee for these payments.

The final regulations make it clear 
that this exclusion is also available for 
payments to a simplified employee 
pension arrangement described in 
section 408(k).

Penalties for Failure to Furnish 
Information Concerning Individual 
Retirement Plans

Section 6693 of the Code imposes a 
$10 penalty for each failure to furnish or 
file a report or statement required by the 
regulations under section 408(i) 
regarding each individual retirement 
account or individual retirement 
annuity. This penalty is assessed 
against the person required by section 
408(i) to furnish or file the report or 
statement. A penalty shall not be 
assessed, however, if it is established 
that there was reasonable cause for the 
failure.
Drafting Information

The principal author of these 
regulations is Kirk F. Maldonado of the 
Employee Plans and Exempt 
Organizations Division of the Office of 
Chief Counsel, Internal Revenue 
Service. However, personnel from other 
offices of the Internal Revenue Service 
and the Treasury Department' 
participated in developing these 
regulations, both on matters of 
substance and style.

Adoption o f amendments to the 
regulations

Accordingly—
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1. Paragraph 1, as set forth in the 
notice of proposed rulemaking, is 
withdrawn.

2. The proposed amendments to 26 
CFR Parts 31 and 301 are hereby 
adopted, subject to the changes 
indicated below.

Employment Tax Regulations 

[26 CFR Part 3 t]

Paragraph 1. Section 31.3401(a}(12)- 
1(d), as set forth in paragraph 2 of the 
notice of proposed rulemaking, is . 
revised to read as follows:
§ 31.3401(a)(12)-l Payment from or to 
certain tax-exempt trusts, or under or to 
certain annuity plans or bond purchase 
plans, or to individual retirem ent plans.
*  *  *  *  *

(d) Payment to individual retirem ent plans.
(1) The term “wages” does not include any 
payment to an individual retirement plan 
described in section 77Ql(a)(37) by an 
employer after December 31,1974, on behalf 
of an employee, if, at the time of such 
payment, it is reasonable for the employer to 
believe that the employee will be entitled to a 
deduction for such payment under section 
219(a).

(2) The term "wages” does not include any 
payment to an individual retirement plan 
described in section 7701(a)(37) by an 
employer after December 31,1976, on behalf 
of an employee, if, at the time of such 
payment, it is reasonable for the employer to 
believe that the employee on whose behalf 
the payment is made will be entitled to a 
deduction for such payment under section 
220(a).

(3) The term “wages” does not include any 
payment to a simplified employee pension 
arrangement described in section 408(k) by 
an employer after December 31,1978, on 
behalf of an employee, if, a  ̂the time of such 
payment, it is reasonable for the employer to 
believe that the employee on whose behalf 
the payment is made will be entitled to a t 
deduction for such payment under section 
219(a).

Procedure and Administration Tax 
Regulations [26 CFR Part 31]

Par. 2. Section 301.6693-l(a), as set 
forth in paragraph 3 of the notice of 
proposed rulemaking, is revised to read 
as follows:
§ 301.6693-1 Penalty fo r  fa ilu re to provide 
reports and docum ents concerning individual 
retirem ent accounts or annuities.

(a) In g en eral— (1) A nnual reports, etc. The 
trustee of an individual retirement account 
described in section 408(a), or the issuer of an 
individual retirement annuity described in 
section 408(b), who fails to furnish or file a 
report or any other document required under 
section 408(i) and § 1.408-5 within the time 
and in the manner prescribed for furnishing 
or filing such item shall pay a penalty of $10 
for each failure unless it is shown that such 
failure is due to reasonable cause.

(2) D isclosu re statem en ts: The trustee of an 
individual retirement account described in 
section 408(a), or the issuer of an individual 
retirement annuity described in section 
408(b), who fails to furnish or file a disclosure 
statement, a governing instrument, an 
amendment to either, or any other document 
required under section 408{i) and § 1.408-6, 
within the time and in the manner prescribed 
for furnishing or filing such item, shall pay a 
penalty of $10 for each failure unless it is 
shown that such failure is due to reasonable 
cause.
* * * * *

Par. 3. The first sentence of section 
301.6693-l(b), as set forth in paragraph 3 
of the notice of proposed rulemaking is 
revised by deleting “or the director of 
the Internal Revenue Service Center”.
(Sec. 7805, Internal Revenue Code of 1954 
(68A Stat. 917; (26 U.S.C. 7805)))

Approved: October 7,1980.
Jerome Kurtz,
C om m issioner o f  In tern al Revenue.

Emil M. Sunley,
A cting A ssistan t S ecretary  o f  th e Treasury.

PART 31 —EMPLOYMENT TAXES; 
APPLICABLE ON AND AFTER 
JANUARY 1,1955

Paragraph 1. Section 31.3401(a)(12) is 
deleted.

Par. 2. The title of section 
31.3401(a)(12)-l is amended and a new 
paragraph (d) is added to read as 
follows:

§ 31.340l(a)(12)-1 Payment from or to 
certain tax-exempt trusts, or under or to 
certain annuity plans or bond purchase 
plans, or to individual retirement plans. 
* * * * *

(d) Payment to individual retirem ent 
plans. (1) The term “wages” does not 
include any payment to an individual 
retirement plan described in section 
7701(a)(37) by an employer after 
December 31,1974, on behalf of an 
employee, if, at the time of such 
payment, it is reasonable for the 
employer to believe that the employee 
will be entitled to a deduction for such 
payment under section 219(a).

(2) The term “wages” doe&not include 
any payment to an individual retirement 
plan described in section 7701(a)(37) by 
an employer after December 31,1976, on 
behalf of an employee, if, at the time of 
such payment, it is reasonable for the 
employer to believe that the employee 
on whose behalf the payment is made 
will be entitled to a deduction for such 
payment under section 220(a).

(3) The term “wages” does not include 
any payment to a simplified employee 
pension arrangement described in 
section 408(k) by an employer after 
December 31,1978, on behalf of an 
employee, if, at the time of such

payment, it is reasonable for the 
employer to believe that the employee 
on whose behalf the payment is made 
will be” entitled to a deduction for such 
payment under section 219(a).

PART 301—PROCEDURE AND 
ADMINISTRATION

§ 301.6693-1 Penalty for failure to provide 
reports and documents concerning 
individual retirement accounts or annuities.

(a) In general—(1) Annual reports, etc. 
The trustee of an individual retirement 
account described in section 408(a), or 
the issuer of an individual retirement 
annuity described in section 408(b), who 
fails to furnish or file a report or any 
other document required under section 
408(i) and § 1.408-5 within the time and 
in the manner prescribed for furnishing 
or filing such item shall pay a penalty of 
$10 for each failure unless it is shown 
that such failure is due to reasonable 
cause.

(2) Disclosure statements. The trustee 
of an individual retirement account 
described in section 408(a), or the issuer 
of an individual retirement annuity 
described in section 408(b), who fails to 
furnish or file a disclosure statement, a 
governing instrument, an amendment to 
either, or any other document required 
under section 408(i) and § 1.408-6, 
within the time and in the manner 
prescribed for furnishing or filing such 
item, shall pay a penalty of $10 for each 
failure unless it is shown that such 
failure is due to reasonable cause.

(b) Showing o f reasonable cause. The 
penalty imposed by section 6693 shall 
not apply to any, person with respect to 
a failure to furnish or file a report, 
statement, or other document within the 
time and in the manner prescribed if it is 
established to the satisfaction of the 
district director that such failure was 
due to reasonable cause. An affirmative 
showing of reasonable cause must be 
made in the form of a writtgn statement, 
containing a declaration by such person 
that it is made under the penalties of 
perjury and setting forth all the facts 
alleged to constitute reasonable cause.

(c) D eficiency procedures not to 
apply,. The penalty imposed by section 
6693 may be assessed and collected 
without regard to the deficiency 
procedures provided by subchapter B of 
chapter 63 of the Code.

(d) Other penalties. The penalties of 
section 6693 and this section are in lieu 
of any penalty imposed by section 
6652(f) for violation of section 6047(d), 
with respect to any failure to furnish or 
file described in this section.
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(e) Effective date. This section shall 
take effect on January 1,1975.
|FR Doc. 80-34122 Filed 10-31-80: 8:45 am]

BILLING CODE 4830-01-M

26 CFR Part 48
[T.D. 7729]

Excise Tax Treatment of Articles Sold 
Tax Free for Exportation Upon Their 
Subsequent Importation Into the 
United States
AGENCY: Internal Revenue Service, 
Treasury.
ACTION: Final regulations.

s u m m a r y : This document provides final 
Manufacturers and Retailers Excise Tax 
Regulations relating to the excise tax 
treatment of articles previously sold tax 
free for exportation under section 
4221(a)(2) of the Internal Revenue pode 
of 1954 upon their subsequent return to 
the United States. These regulations 
provide necessary guidance to importers 
of previously exported articles that are 
returned to the United States in an 
unused condition.
DATE: The regulations are effective 
December 1,1980.
FOR FURTHER INFORMATION CONTACT: 
Kyllikki Kusma of the Legislation and 
Regulation Division, Office of the Chief 
Counsel, Internal Revenue Service, 1111 
Constitution Avenue, NW., Washington, 
D.C. 20224, Attention CC:LR:T:LR-13-80, 
202-566-3287, not a toll-free call. 
SUPPLEMENTARY INFORMATION:

Background
On June 9,1980, the Federal Register 

published proposed amendments to the 
Manufacturers and Retailers Excise Tax 
Regulations (26 CFR Part 48) under 
section 4221(a)(2) of the Code. No 
written comments were received, and a 
public hearing was neither requested 
nor held. After further consideration, 
those amendments are adopted as 
revised by this Treasury decision.

Explanation of the Regulations
Section 48.4221-3 of the regulations is 

currently silent with respect to the 
excise tax treatment of articles that 
previously were sold tax free for 
exportation but which subsequently are 
imported to the United States in an 
unused and undamaged condition.
These regulations provide that the 
importer of these articles is subject to 
the excise tax imposed by Chapter 32 of 
the Code on the subsequent sale or use 
of the imported article in the United 
States.

A change has been made in these 
regulations as proposed. The reference

to a bus in example (2) at § 48.4221- 
3(a)(2) is inappropriate as bus chassis 
and bodies are now exempt from 
manufacturers excise taxes by reason of 
section 4063(a)(6) of the Code. 
Consequently, this example is amended 
by changing the subject of the example 
from a bus to a truck.

Drafting Information
The principal author of this regulation 

is Kyllikki Kusma of the Legislation and 
Regulations Division of the Office of 
Chief Counsel, Internal Revenue 
Service. However, personnel from other 
offices of the Internal Revenue Service 
and Treasury Department participated 
in developing the regulation, both on 
matters oLsubstance and style.

Adoption o f amendments to the . 
regulations:

Accordingly, the following 
amendments to the regulations (26 CFR 
Part 48) are hereby adopted as set forth 
below:

Paragraph 1. Section 48.4221-3(a) is 
redesignated as § 48.4221-3(a)(l) and a 
new § 48.4221-3(a)(2) is added to read 
as follows:

§ 48.4221-3 Tax-free sales of articles for 
export, or for resale by the purchaser to a 
second purchaser for export

(a) In general—(1) * * *
(2) If an article, otherwise taxable 

under chapter 32 of the Code—
(i) Is sold tax free by the manufacturer 

pursuant to section 4221(a)(2) and this 
section, and

(ii) Is returned subsequently to the 
United States in an unused and 
undamaged condition,
then the importer is liable for the tax 
imposed by chapter 32 on the 
subsequent sale or use of the article in 
the United States. The provisions of this 
paragraph (a)(2) may be illustrated by 
the following examples:

E xam ple (1). Q, a U.S. motor vehicle 
manufacturer, previously sold a truck chassis 
to R, a company in Canada. The sale was tax 
free under section 4221(a)(2). R mounted a 
truck body on the truck chassis and sold the 
completed vehicle to S. Thereafter S sold the 
completed new vehicle to T who imported the 
vehicle into the United States and sold it. The 
sale of the completed truck subjects T to an 
excise tax liability under section 4061(a)(1) 
with respect to both the body and the chassis.

E xam ple (2). X, a U.S. manufacturer of 
trucks, sold a trash collection truck to Y, a 
company in France. The sale was tax free 
under section 4221(a)(2). The truck was sold 
by Y to the City of Nice, Francje. After initial 
use, the city determined that the truck was 
not suited for its needs and resold the truck 
to X. X returned the truck to the United 
States where it was resold. The resale of the

truck by X does not subject X to an excise 
tax liability under section 4061(a)(1).
★ * * * *

(Sec. 7805, Internal Revenue Code of 1954 
(68A Stat. 917; 26 U.S.C. 7805))
Jerome Kurtz,
C om m issioner o f  In tern al R evenue.

Approved: October 23,1980.
Donald C. Lubick,
A ssistan t S ecretary  o f  the. Treasury.
[FR Doc. 80-34124 Filed 10-31-80: 8:45 am|

BILLING CODE 4830-01-M

DEPARTMENT OF COMMERCE 

Patent and Trademark Office 

3 7 CFR Parts

Secrecy of Certain inventions and 
Licenses To File Applications in 
Foreign Countries; Exports of 
Technical Data
a g e n c y : Patent and Trademark Office,
Commerce.
a c t io n : Final rule.

s u m m a r y : This amendment of the rules 
of practice brings them into agreement 
with changes which the Office of Export 
Administration of the International 
Trade Administration, Department of 
Commerce, has made in its Export 
Administration Regulations. The Office 
of Export Administration has amended 
these regulations by adding the filing of 
patent applications in foreign countries 
to the list of exports which are not 
controlled by the Office of Export 
Administration. As amended, these 
regulations point out that exports of 
unclassified technical data in the form 
of patent applications, amendments and 
the like are governed by regulations 
issued by the Patent and Trademark 
Office. These changes in the Export 
Administration Regulations are intended 
to be reflected in this amendment of the 
Patent and Trademark Office’s rules of 
practice.
EFFECTIVE DATE: November 3,1980.
FOR FURTHER INFORMATION CONTACT:
Mr. Samuel Engle by telephone at (703) 
557-2897 or by mail marked to his 
attention and addressed to the 
Commissioner of Patents and 
Trademarks, Washington, D.C. 20231. 
SUPPLEMENTARY INFORMATION.’ On July
30,1980, the International Trade 
Administration of the Department of 
Commerce published in the Federal 
Register (45 FR 50556) its amendment of 
15 CFR Parts 370 and 379. These 
amendments added the filing of patent 
applications in foreign countries to the 
list of exports which are not controlled


