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[7035-01]
[Finance Docket No. 28718]

LENAWEE CO UN TY RAILROAD CO ., IN C , A C 
QUIRE BRANCH TRACK; DETROIT, TOLEDO
AND IRONTON RAILROAD C O .

Lenawee Comity Railroad Co., Inc. 
(LCRC), 708 East Michigan Street, 
Adrian, Mich. 49221, represented by 
Erci D. Gerst, Esquire, 1515 Locust 
Street, Sixth Floor, Philadelphia, Pa. 
19102, hereby give notice that on the 
24th day of March, 1978, it filed with 
the Interstate Commerce Com m ission  
at Washington, D.C., an application 
under Section 5(2) of the Interstate 
Commerce Act for an order approving 
and authorizing the acquisition of 3.8 
miles of the Tecumseh Branch of the 
Detroit, Toledo, and Ironton Railroad 
Co. (DT&I) through purchase from 
DT&I, which application is assigned 
Finance Docket No. 28718.

The nature of the proposed transac
tion is a purchase by LCRC from 
DT&I of the rail properties constitut
ing approximately 3.8 miles of DT&I’s 
Tecumseh branch.

DT&I presently provides service on 
its 55.4 mile Tecumseh branch from 
the branch’s intersection with DT&I’s 
main line at Malinta, OH, northwardly 
to the branch’s termination at Tecum
seh, Mich. LCRC proposes to purchase 
a 3.8 mile segment, from Bimo, Mich., 
to Leaf, Mich, and to provide service 
on the purchased segment. The por
tion of the Tecumseh branch LCRC 
seeks the authority to purchase lies in 
Lenawee County, Mich.

The section proposed to be acquired 
(Bimo to Leaf, Mich.) is a portion of 
rail trackage upon which the DT&I 
filed an abandonment application on 
June 11,1975, in Docket No. AB-111.

By application filed February 17, 
1978 (Finance Docket No. 28643 (Sub- 
No. D) and published in the F ederal 
Register March 17, 1978, page 11296, 
Vol 43, the Norfolk and Western Rail
way Co. (NW) also proposed to acquire 
from DT&I 11.1 miles of its Tecumseh 
branch.

In the opinion of the applicant, the 
granting of the authority sought will 
not constitute a major Federal action 
significantly affecting the quality of 
the human environment within the 
meaning of the National Environmen
tal Policy Act of 1969. In accordance 
with the Commission’s Regulations (49 
C.F.R. 1108.8) in Ex Parte No. 55 (Sub- 
No. 4), Implementation—National En
vironmental Policy Act, 1969, 352 
I.C.C. 451 (1976), any protests may in
clude a statement indicating the pres
ence or absence of any effect of the re
quested Commission action on the 
quality of the human environment. If 
any such effect is alleged to be pre
sent, the statement shall indicate with 
specific data the exact nature and 
degree of the anticipated impact. See

Implementation—National environ
mental Policy Act, 1969, supra, a t p. 
487.

Interested persons may participate 
formally in a proceeding by submitting 
written comments regarding the appli
cation. Such submissions shall indicate 
the proceeding designation Finance 
Docket No. 28718 and the original and 
two copies thereof shall be filed with 
the Secretary, Interstate Commerce 
Commission, Washington, D.C. 20423, 
not later than June 12, 1978. Such 
written comments shall include the 
following: the person’s position, e.g., 
party protestant or party in support, 
regarding the proposed transaction: 
specific reasons why approval would or 
would not be in the public interest: 
and a request for oral hearing if one is 
desired. Additionally, interested per
sons who do not intend to formally 
participate in a proceeding but who 
desire to comment thereon, may file 
such statements and information as 
they may desire, subject to the filing 
and service requirements specified 
herein. Persons submitting written 
comments to the Commission shall, at 
the same time, serve copies of such 
written comments upon the applicant, 
the Secretary of Transportation and 
the Attorney General.

H. G . H omme, Jr., 
Acting Secretary.

[FR Doc. 78-11392 Filed 4-25-78; 8:45 am]

[7035-01]
[Finance Docket No. 28654 (Sub-No. 1)]

ITEL CORP.— CO NTROL— GREEN B A Y  A N D  
WESTERN RAILROAD CO .

Itel Corp. (Itel), One Embarcadero 
Center, San Francisco, Calif. 94111, 
represented by Robert L. Calhoun, 
1025 Connecticut Avenue NW., Wash
ington, D.C. 20036, and David N. 
Kuhn, Associate Counsel, One Embar
cadero Center, San Francisco, Calif. 
94111, hereby gives notice that on 
March 27, 1978, it filed with the Inter
state Commerce Commission at Wash
ington, D.C. an application under Sec
tion 5(2) of the Interstate Commerce 
Act (Act) seeking authorization for 
Itel to acquire control of the Green 
Bay and Western Railroad Co. 
(GB&W) a motor common carrier sub
ject to Part II of the Act, through the 
purchase of GB&W’s com m on stock. 
The application has been accepted by 
the Commission and assigned Finance 
Docket No. 28654 (Sub-No. 1). The op
erating rights sought to be controlled 
authorized the transportation of gen
eral commodities (with certain excep
tions) between points hi WI. Oper
ations over some of these authorities 
are restricted to service which is auxil
iary to or supplemental of the rail ser
vice. These rights are more fully de
scribed in No. MC-58271 and sub
numbers.

Itel controls McCloud River Rail
road Co. and McCloud River Trucking 
Co. which holds motor common carri
er authority to transport general com
modities and specified lumber prod
ucts between points in CA. These 
rights are more fully described in No. 
MC-28759 and No. MC-125604 (Sub- 
No. 2).

In Itel Corporation—Control—Green 
Bay and Western Railroad Co., 354 
I.C.C. 232 (1078), the Commission 
granted Itel permission to file a single 
control application for both rail and 
motor control. Notice of the rail por
tion of this application is published 
separately in this edition of the F eder
al R egister under the same docket 
number. The time limits set out there
in will be applied to the motor carrier 
portion of the application as well as 
the rail.

H. G. H omme, Jr., 
Acting Secretary.

[FR Doc. 78-11393 Filed 4-25-78; 8:45 am]

[7035-01]
[Finance Docket No. 28654 (Sub-No. 1)]

ITEL CORP.— CONTROL— GREEN B A Y  A N D  
WESTERN RAILROAD C O .

Itel Corp. (Itel), One Embarcadero 
Center, San Francisco, Calif. 94111, 
represented by Robert L. Calhoun, 
1025 Connecticut Avenue NW., Wash
ington, D.C. 20036, and David N. 
Kuhn, Associate Counsel, One Embar
cadero Center, San Francisco, Calif. 
94111, hereby gives notice that on 
March 27, 1978, it filed with the Inter
state Commerce Commission at Wash
ington, D.C., an application under Sec
tion 5(2) of the Interstate Commerce 
Act (Act) for an order approving and 
authorizing the control of the Green 
Bay and Western Railroad Co. 
(GB&W). This application has been 
accepted and assigned Finance Docket 
No. 28654 (Sub-No. 1). By the same ap
plication, Itel also seeks authority to 
acquire control of the motor carrier 
certificates held by GB&W. Notice of 
the seeking of authority over the 
motor carrier operations of GB&W is 
published separately in this edition of 
the F ederal R egister under the same 
docket number.

Itel proposes to acquire control of 
the GB&W by purchasing its capital 
stock and other securities. On Decem
ber 8, 1977, Itel made a tender offer to 
purchase the issued and outstanding 
securities of the GB&W. Under the 
terms of the tender offer Itel is to 
transfer any and all of its rights to 
vote securities tendered to the M&I 
Marshall and Hsley Bank until such 
time as Itel’s acquisition of control of 
the GB&W is approved by the Inter
state Commerce Commission.

GB&W operates 254 miles of rail
road in the State of WI. GB&W also
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holds certificates of public conve
nience and necessity in Docket No. 
MC-58273 authorizing the transporta
tion of general commodities between 
specified points in WI.

Itel is a non-carrier, controlling car
riers subject to the Act. Itel controls 
the Hartford and Slocomb Railroad 
Company which operates between 
Hartford and Dothan, AL. Itel also 
controls McCloud River Railroad Com
pany and its division, the Ahnapee and 
Western Railroad Company. McCloud 
River Railroad Company operates 90 
miles of railroad in CA. The Ahnapee 
and Western Railroad Company oper
ates 14 miles of railroad in WI be
tween Algoma and Casco Junction. 
McCloud River Railroad Company is 
also authorized in Docket No. MC- 
28759 to operate as a common carrier 
by motor vehicle between specified 
points in CA. The McCloud River 
Trucking Company, a subsidiary of 
McCloud River Railroad Company 
holds a certificate of registration in 
Docket No. MC-125604 CSub-No. 2) to 
transport specified lumber and lumber 
products between points in CA.

The Ahnapee and Western Railway 
Company has a connection with the 
GB&W at Casco Junction.

Any person interested in filing an in
consistent application or petition for 
inclusion should file a notice of its in
tention to file no later than June 12, 
1978 (45 days after the date notice of 
the filing of the application is pub
lished in the F ederal R egister). Origi
nal and two copies thereof shall be 
filed with the Secretary, Interstate 
Commerce Commission, Washington,

D.C. 20423. Any inconsistent applica
tions and petitions for inclusion must 
be filed with the Commission by July 
25,1978.

Interested persons may participate 
formally in the proceeding by submit
ting written comments regarding the 
application. The submission shall indi
cate the proceeding designation Fi
nance Docket No. 28654 (Sub-No. 1) 
and the original and two copies there
of shall be filed with the Secretary, In
terstate Commerce Commission, 
Washington, D.C. 20423, not later 
than June 12, 1978 (45 days after the 
date notice of the filing of the applica
tion is published in the F ederal R egis
ter). Such written comments shall in
clude the following: the person’s posi
tion, e.g., party protestant or party in 
support, regarding the proposed trans
action, specific reasons why approval 
would or would not be in the public in
terest and a request for oral hearing if 
one is desired. Additionally interested 
persons who do not intend to partici
pate formally in the proceeding but 
who desire to comment thereon may 
file such statements and information 
as they may desire, subject to the 
filing and service requirements speci
fied herein. Persons submitting writ
ten comments to the Commission shall 
at the same time serve copies of such 
written comments upon Itel, the Sec
retary of Transportation and the At
torney General.

H. G . H omme, Jr., 
Acting Secretary.

[FR Doc. 78-11394 Filed 4-25-78; 8:45 am]
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sunshine act m eetings
This section of the FEDERAL REGISTER contains notices of meetings published under the “ Government in the Sunshine A ct" (Pub. L 94-409). 5 U.S.C. 

552b(e)(3). '

CONTENTS

Item
Federal Energy Regulatory

Commission.............................  1
Federal Reserve System............  2
Indian Claims Commission........ 3
Nuclear Regulatory 

Commission»............................  4

[6740-02]

1
FEDERAL ENERGY REGULATORY 
COMMISSION.
“FEDERAL REGISTER” CITATION 
OF PREVIOUS ANNOUNCEMENT: 
43 FR 17445, published April 24, 1978.

w ith a single vote unless a  m ember of th e  
Board requests th at an item  be moved to  
th e  discussion agenda.

1. Proposed report to  th e  Comptroller of 
th e  Currency regarding th e  com petitive fac
tors involved in th e  m erger of M onroe 
County Bank o f Dundee, Mich., w ith th e  
First National Bank , o f M onroe, Monroe, 
Mich.

2. Proposed supplem ent to  R egulation 2 
\ (Truth in Lending) prescribing procedures 
1 and criteria for granting: (a) S tate  exem p

tions from th e  requirements o f th e  consum 
er leasing provisions, and (b) determ inations 
th at S tate  law is not preem pted by these  
provisions.

3. Proposed expansion o f th e  System ’s 
com puter hardware monitoring program.

4. Proposed purchase o f computer equip
m ent installed a t th e  Federal Reserve Banks 
of New York and St. Louis.

PLACE: Room 600, 1730 K Street 
NW„ Washington, D.C.

Portion of the meeting open to the 
public:
Dockets 15-C, 29-A and 71, P otaw atom i. 
Docket 59, Saginaw  Chippewa.
Docket 332-C, Yankton Sioux.

Portion of the meeting closed to the 
public:

Personnel.
FOR MORE INFORMATION:

David H. Bigelow, Executive Direc
tor, Room 640, 1730 K Street NW., 
Washington, D.C. 20006, telephone 
202-653-6174.

[S-873-78 F iled 4-24-78; 9:49 am]

PREVIOUSLY ANNOUNCED TIME 
AND DATE OF MEETING: 10 a.m., 
April 26,1978.
CHANGE IN THE MEETING: The 
following item has been added:

Item No., D ocket No., and C om pany
CP-8.—CP78-171, Southern Natural Gas 

Co., Texas Gas Transmission Corp., and 
United Gas Pipe Line Co.

K e n n e t h  F . P lu m b , 
Secretary.

tS-876-78 Filed 4-24-78; 2:11 pm]

[6210-01]
2

FEDERAL RESERVE SYSTEM.
TIME AND DATE: 10 a.m., Monday, 
May 1,1978.

The closed portion of the meeting 
will commence at the conclusion of 
the open discussion.
PLACE: 20th Street and Constitution 
Avenue NW., Washington, D.C. 20551.
STATUS: Part of the meeting will be 
open; part will be closed.
MATTERS TO BE CONSIDERED: 

Open portion:
S ummary Agenda

Because of their routine nature, no sub
stantive discussion of th e  following item s is 
anticipated. T hese m atters will be resolved

D iscussion  Agenda

1. Proposal to  amend R egulation Q (Inter
est on Deposits) to  perm it autom atic trans
fers o f savings deposits. (Proposed earlier 
for public comment; docket no. R -0027j

2. Proposed am endm ent to  R egulation T  
(Credit by Brokers and Dealers) to  permit 
brokers and dealers to extend credit on cor
porate bonds, subject to  certain specified  
conditions, and to  set a  uniform  loan value 
for all eligible corporate debt securities.

3. Any agenda item s carried.forward from  
a previously announced m eeting.

Closed portion:
1. Proposed renovation, pursuant to  com

petitive bidding, of th e  power and air condi
tioning system s o f th e  Federal Reserve 
Bank of New York.

2. Any agenda item s carried forward from  
a previously announced m eeting.
CONTACT PERSON FOR MORE IN
FORMATION:

Mr. Joseph R. Coyne, Assistant to
the Board, 202-452-3204.
Date: April 21,1978.

G r if f it h  L. G arw o od , 
Deputy Secretary o f the Board. 

tS-872-78 Filed 4-24-78; 9:04 am]

[7030-01]
3 :>

INDIAN CLAIMS COMMISSION.
TIME AND DATE: 10:15 a.m., May 3, 
1978.

[7590-01]
4

NUCLEAR REGULATORY COM
MISSION.
TIME AND DATE: Week of April 17, 
1978 (cancellation).
“FEDERAL REGISTER” CITATION 
OF PREVIOUS ANNOUNCEMENT: 
43 FR 16259.
PLACE: Commissioners’ Conference 
Room, 1717 H St. NW., Washington, 
D.C.
STATUS: Closed.
MATTERS TO BE CONSIDERED:

3 P.M . F riday, Apr il  21
D iscussion o f  proposed licensing legisla

tio n  (approxim ately 1*4 hours) (Closed—E x
em ption 9) is canceled.

CONTACT PERSON FOR MORE IN
FORMATION:

Walter Magee, 202-634-1410.
R oger M. T w e e d , 

Office of the Secretary.

A p r il  21,1978.
tS-875-78 Filed 4-24-78; 10:10 am]
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[4310-55]
Title 50— Wildlife and Fisheries

CHAPTER I— UNITED STATES FISH 
AND WILDLIFE SERVICE, DEPART
MENT OF THE INTERIOR

PART 17— ENDANGERED AND
THREATENED WILDLIFE AND
PLANTS

Determination that 11 Plant Taxa are 
Endangered Species and 2 Plant 
Taxa are Threatened Species

AGENCY: Fish and Wildlife Service, 
Interior.
ACTION: Final rule.
SUMMARY: The Service determines 
11 plant taxa to be Endangered spe
cies, and two plant taxa to be Threat
ened species. This action is being 
taken primarily because of threats to 
the plants from habitat destruction. 
Twelve States are involved: California, 
Georgia, Hawaii, Iowa, Maine, New 
York, Ohio, South Carolina, Texas, 
Utah, Virginia, and Wisconsin, as well 
as New Brunswick, Canada.
DATES: This rule becomes effective 
on May 27,1978.
FOR FURTHER INFORMATION 
CONTACT:

Mr. Keith M. Schreiner, Associate 
Director for Federal Assistance, Fish 
and Wildlife Service, U.S. Depart
ment of the Interior, Washington, 
D.C. 20240, 202-343-4646.

SUPPLEMENTARY INFORMATION:
B ackground

On April 21, 1975, the United States 
Fish and Wildlife Service (hereinafter, 
the Service) published a notice of 
review for four U.S. and Canadian 
plants in the Federal R egister (40 FR 
17612) advising that sufficient evi
dence was on file to warrant a status 
review of the species with regard to 
their possible qualification for deter
mination as Endangered or Threat
ened species under provisions of the 
Endangered Species Act of 1973 (16 
U.S.C. 1531-1543; 87 Stat. 884; herein
after, the Act). The Northern wild 
monkshood (Aconitum noveboracense) 
was one of the four plants.

Subsequently, on July 1, 1975, the 
Service published a notice of review 
for 3,187 vascular plants in the F eder
al R egister (40 FR 27823), advising 
that the Service considered the Smith
sonian Institution’s “Report on En
dangered and Threatened Plant Spe
cies of the United States” (House Doc
ument 94-51) as a “petition” in the 
context of Section 4(c)(2) of the Act, 
and that ample justification had been 
presented to warrant a review to their

RULES AND REGULATIONS

possible qualification for determina
tion as Endangered or Threatened spe
cies under provisions of the Act. 
Twelve of the 13 plants included 
herein, and a variety of the Aconitum, 
were among the 3,187 plants reviewed.

On June 7, 1976, the Service pub
lished procedural rules in the Federal 
R egister (41 FR 22915) proposing pro
hibitions on certain uses of Endan
gered or Threatened plants, permits 
for exceptions to such prohibitions, 
and related items. The final rulemak
ing was published in the June 24,1977, 
F ederal R egister (42 FR 32373).

In addition, on June 16, 1976, the 
Service published in the F ederal R eg
ister (41 FR 24523) a proposal that 
1,783 vascular plants known to occur 
in the United States were Endangered 
species as provided by the Act. The 13 
plants in this final rule were among 
the 1,783 proposed. That proposal 
briefly summarized the factors 
thought to be contributing to the like
lihood that the species would become 
extinct within the foreseeable future; 
specified the prohibitions which would 
be applicable if such a determination 
were to become final; and solicited rel
evant, written comments, and other 
documents from interested persons.

Critical Habitat was proposed for 
the Antioch Dunes evening-primrose 
(Oenothera deltoides ssp. howeUii), 
Contra Costa wallflower (Erysimum 
capitatum var. angustatum), and six 
butterflies in the February 8, 1977, 
F ederal R egister (42 FR 7972).

In the July 2, 1976, Federal R egis
ter (41 FR  27381) the Service an
nounced that four public hearings 
would be held concerning the various 
proposals and reviews for plants. The 
public was invited to present their 
opinions either orally or in writing at 
the public hearings.

This rulemaking determining 13 
plants to be Endangered or Threat
ened species is the second final rule- 
making which the Service has issued 
based on the proposal of 1,783 plants 
as Endangered. The first such rule- 
making included four plants from San 
Clemente Island, Calif., and was pub
lished in the August 11, 1977, Federal 
R egister (42 FR  40682). An additional 
1,404 native plants remain under 
review from the April 21, 1975, and 
July 1,1975, F ederal R egister notices.

S ummary and D iscussion of 
Comments

As has been previously discussed, up 
to July 1976 the Service published two 
notices of review and a proposed rule- 
making concerning the determination 
of native plants as Endangered or 
Threatened species, and proposed pro
cedural regulations for plants. In addi
tion, the Service published a proposed 
rulemaking in the June 16, 1976, F ed
eral R egister (41 FR 24367) and a 
final rulemaking in the February 22,

1977, F ederal R egister (42 FR 10461) 
for the implementation of the Conven
tion on International Trade in Endan
gered Species of Wild Fauna and 
Flora. Many of the comments received 
discussed more than one of the re
views or proposed rulemakings. Includ
ed in those comments were about 425 
which specifically addressed the pro
posed Endangered status for the 1,783 
plants.

The following is a quantitative sum
mary and general discussion of these 
comments received. About 200 letters 
were received from citizens (including 
professional biologists), 53 from com
mercial enterprises and associations, 
46 from conservation groups, 63 from 
garden clubs, 31 from Federal agen
cies, and 37 from State and local agen
cies. Three professional botanists, four 
State representatives and one repre
sentative of a commercial business 
submitted testimony directly relevant 
to the listing of the 1,783 plants at the 
four public hearings. Some of this tes
timony was supplemented by written 
statements. Excerpts of testimony 
from the public hearings were fea
tured in the September 1976 issue of 
the Service’s Endangered Species 
Technical Bulletin and are incorporat
ed herein.

The deadline for written comments 
on the proposed listing was August 16, 
1976; however, additional comments 
received by March 18, 1977, were con
sidered. Any further comments, data 
or questions concerning these plants 
should be addressed to the Office of 
Endangered Species, U.S. Fish and 
Wildlife Service, Washington, D.C. 
20240.

The Service responded to many com
ments received and those responses 
often resulted in additional communi
cations. Efforts made by the Service to 
elicit information from the public in
cluded the dispersal of over 6,000 
copies of the proposal, announcements 
in the July and September 1976 issues 
of the Endangered Species Technical 
Bulletin, and presentations by Service 
botanists to professional and amateur 
organizations. Among the numerous 
newspaper articles published concern
ing the proposal were those in the 
June 18, 1976, Washington Post and 
Honolulu Advertiser and the June 19, 
1976, Detroit Free Press.

About 400 of the comments received 
supported the conservation of Endan
gered and Threatened plants. Less 
than one percent opposed such conser
vation programs. Many comments sup
plied data for those plants covered by 
the notices of review, for those plants 
proposed as Endangered, and for other 
plants that should possibly be pro
posed as either Endangered or Threat- 
enèd. Comments and data pertaining 
to specific plants will be discussed 
when, those plants are included in 
final rulemakings.
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Data Required to Determine Plants 
as Endangered Species or Threatened 
Species.—Many comments suggested 
that the plants in the reviews or the 
proposals did not have sufficient docu
mentation to warrant their designa
tion as either Endangered species or 
Threatened species. In addition, about 
two dozen comments expressed con
cern about the quality and availability 
of the data. One of the reasons for 
publishing such reviews and proposals 
is to solicit data. Section 4(b)(1) of the 
Act requires that the listing of a spe
cies as an Endangered species or a 
Threatened species, or its subsequent 
delisting, must be based on . . the 
best scientific and commercial data 
available. . .  .” The compilation and 
analysis of data concerning Endan
gered animals and plants must be a 
continuous process to insure the accu
racy of the list and to promote effi
cient management practices. The Ser
vice has received data that support the 
designation of some taxa as Endan
gered species or Threatened species 
and data that suggests others may not 
qualify for such status. Although most 
of the 1,783 plants were considered en
dangered by the Smithsonian Institu
tion in their report (House Document 
94-51), at this time their data are not 
in a form that can be easily distribut
ed in their entirety. The Smithsonian 
was under contract to the Service 
from July 1976 through June 1977 to 
consolidate and add to their data and 
these data are available for inspection 
by interested parties. Also, detailed in
formation is being developed by many 
State groups, in some cases under Ser
vice contracts through our Regional 
offices.

Concern and Recommendations for 
Plant Conservation. —Two comments 
expressed concern about the small 
number of staff and the modicum of 
funds available for plant conservation 
in the Service’s Office of Endangered 
Species. More than 85 comments sug
gested that more publicity is necessary 
to educate the public about the identi
ty, habitat, and the conservation of 
Endangered and Threatened plants. 
Included were about 55 letters from 
members of the Garden Club of Amer
ica who felt “the public could be much 
better informed about endangered 
plants if money available . . . was 
used for color posters showing the en
dangered plant species of every state.”

Several comments urged the estab
lishment of Cooperative Agreements 
for plant conservation between the 
Federal and State governments under 
Section 6 of the Act. Congress did not 
authorize the establishment of Coop
erative Agreements for plant conserva
tion under Section 6; however, the Ser
vice may enter into Section 6 Manage
ment Agreements with the States for 
the administration and management 
of areas established for the coserva-
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tion of Endangeed species or Threat
ened species.

Inclusion of the 1,783 Plants in the 
Appendices of the Trade Convention.— 
More than 35 comments have been re
ceived suggesting that the Service pro
pose all of the 1,783 plants for inclu
sion in the appendices of the Conven
tion on International Trade in Endan
gered Species of Wild Fauna and 
Flora. Several of these comments 
specified Appendix III as the appendix 
under which these taxa should be 
listed. The Service anticipates propos
ing those U.S. plants that, would bene
fit from such action and that meet es
tablished criteria, for inclusion in the 
appropriate appendices of the Conven
tion.

Comments Concerning the Designa
tion of Rare Plants, Plants that have 
Economic Value, Plants that Produce 
Hallucinogens and Allergens, and Ex
tinct Plants as Endangered Species 
and Threatened Species.—Five com
ments questioned whether the rarity 
of a plant constituted justification for 
its designation as an Endangered spe
cies or a Threatened species. The Di
rector, U.S. Fish and Wildlife Service, 
may determine a plant as an Endan
gered species or a Threatened species 
because of the comprehensive factors 
provided in Section 4(a)(1) of the Act. 
If a plant is rare, but is not affected by 
any of the factors, then it may not be 
considered for such status.

Two comments suggested that only 
plants with economic value should be 
considered for Endangered or Threat^ 
ened status. In addition, a few com
ments expressed opposition to consid
eration of rare plants in general which 
include plants that produce hallucino
gens and allergens. Section 4(a)(1) of 
the Act, which sets forth the criteria 
for listing, does not place any restric
tions on the types of plants or the at
tributes a plant shouldJiave before it 
can be listed under the Act. It should 
be remembered that plants deter
mined as Endangered species or 
Threatened species that are not al
ready of economic or medical impor
tance may prove to have such impor
tance after their biology is more thor
oughly understood or with the advent 
of new technologies.

One comment questioned the neces
sity of listing plants under the Act 
that are thought to be extinct. In con
trast, another comment suggested that 
all extinct plants should be listed as 
Endangered. Concern was expressed 
that delays in the listing process 
might result in the destruction of any 
rediscovered species.

In their report, the Smithsonian In
stitution designated 100 plants as ex
tinct, or possibly or probably extinct. 
These plants were among those pro
posed as Endangered. Since the publi
cation of the Smithsonian Institute’s 
report, several of the plants thought
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to be possibly or probably extinct have 
been rediscovered. This is the case 
with four of the thirteen plants in this 
final rulemaking.

Section 7 of the act—Section 7 of 
the Act, which sets forth conservation 
obligations of Federal agencies, was re
ferred to in 16 comments. Section 7 
reads as follows:

“T he Secretary shall review other pro
grams administered by him  and utilize such  
programs in furtherance o f th e  purposes of 
th is Act. All other Federal departm ents and 
agencies shall, in consultation w ith and w ith  
th e  assistance o f th e  Secretary, utilize their  

-authorities in furtherance o f th e  purposes 
of th is Act by carrying out programs for th e  
conservation of endangered species and 
threatened species listed pursuant to  section  
4 of th is Act and by taking such action nec
essary to  insure th a t actions authorized, 
funded, or carried out by them  do not jeop
ardize th e  continued existence o f such en
dangered species and threatened species or 
result in th e  destruction or m odification of  
habitat o f such species which is determ ined  
by th e  Secretary, after consultation as ap
propriate w ith th e  affected States, to  be 
critical.”

Two comments supported section 7 
as a good tool for the conservation of 
Endangered and Threatened plants. 
The remaining 14 comments expressed 
concern that the protection afforded 
such plants under section 7 would in
hibit the utilization of the plants’ 
habitat. One member of a mining or
ganization noted: “While we recognize 
the importance of rare species, of 
plants, we urge the Fish and Wildlife 
Service to recognize the problems 
being confronted by the United States 
in maintaining an adequate land base 
for the production of vital natural re
sources.”

The Service recognizes that in the 
future some projects and activities 
could potentially be in conflict with 
section 7; however, the Service antici
pates that a large majority of the 
plants determined as Endangered spe
cies or Threatened species can be con
served with only minor modifications 
in the use of their habitat, and little 
expense. Furthermore, the Service 
firmly believes that the vast majority, 
if not all, of these potential conflicts 
can be avoided through use of the con
sultation process under section 7. 
Many such plants can be conserved 
with the simple recognition of their 
existence by persons managing their 
habitats.

Time available for comments.— 
Fifty-six comments requested more 
time (up to five years) to offer com
ments and to provide time for the 
study of the status of the 1,783 plants 
proposed as Endangered. Six com
ments requested additional hearings. 
The Service is always interested in re
ceiving additional comments and data 
that may be useful in better establish
ing the status of any plant, in desig
nating Critical Habitat, or in conserv-
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ing Endangered species or Threatened 
species. In light of this policy and the 
long time between the proposal and 
subsequent final rulemakings, the Ser
vice does not feel that an official ex
tension of the comment period or the 
scheduling of additional hearings is 
necessary.

Need for assessing the impacts of 
designating plants as Endangered or 
Threatened species.—Ten organiza
tions and two individuals submitted 
comments in which they suggested 
that the environmental or economic 
impact of listing plant taxa should be 
investigated. The Service recognizes 
the concern of those individuals who 
will be affected by conservation of 
plants under the Act and will fully 
comply with existing law, including 
the requirements of the National Envi
ronmental Protection Act of 1969.

Designation of plant varieties as En
dangered species or Threatened spe
cies.—There has been some concern 
expressed as to whether Congress has 
empowered th e . Service through the 
Act to designate plant varieties as well 
as plant subspecies as Endangered Spe
cies or Threatened species. In' their 
report (House Document 94-51), the 
Smithsonian Institution noted several 
inadequacies in the Act for the conser
vation of plants. The first such inade
quacy discussed was that the term 
“species” as defined in section 3(11) of 
the Act clearly includes subspecies, 
but not varieties.

Although the International Code of 
Botanical Nomenclature (Stafleu, P. 
A., ed. 1972. Adopted by the Eleventh 
International Botanical Congress, Se
attle, August 1969. Regnum Vegetabile 
82:1-426.) lists the rank variety below 
the rank subspecies, the Service has 
recognized that there has not been a 
precise botanical usage of these ranks. 
When the Service published the pro
posed rulemaking to designate 1,783 
plants as Endangered species, numer
ous plant varieties were included. In 
that rulemaking the Service provided 
the following discussion: “The Service 
Tecognizes that plant taxonomy is not 
an exact science, that the knowledge 
of plants continues to develop, and 
that scientific nomenclature reflects 
such understanding. It further recog
nizes that the classification and no- 
menclatural rank given to a  plant is 
subject to opinion, based on the spe
cialist’s knowledge of the plant in 
question, and his interpretation of the 
terms and concepts of plant taxon
omy. Consequently, those plants 
named as ‘varieties’ in the Smithson
ian Institution report and its revision 
are here considered to be subspecies 
and, therefore, ‘species’ as defined in 
section 3(11) of the Act.”

The Service feels that there is a ra
tional basis for this interpretation, 
and has received support from the bo
tanical community for the determina-
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tion of plant varieties as Endangered 
or Threatened. As an example, a bota
nist from the Smithsonian Institution 
supplied a discussion of the botanical 
usage of infraspecific ranks to the Ser
vice, in which he concluded that as the 
terms have historically been used in
terchangeably, they are essentially 
identical.

In addition, the usage of these infra
specific ranks has been discussed in 
numerous general texts in plant tax
onomy. A. S. Hitchcock (1925. Meth
ods of Descriptive Systematic Botany. 
John Wiley and Sons, Inc., New York, 
pp. 11-12.) noted: “The tendency, espe
cially among most American botanists, 
is to recognize among wild plants only 
one subdivision of the species. It is evi
dent that the subdivisions may have 
very unequal rank, and this inequality 
may be indicated by several categories 
of minor groups; but from the stand
point of convenience in the use of the 
terms and in the designation of 
groups, the method of having a single 
category below the species is prefer
able.” Hitchcock continued by noting 
that the rank “. . . variety (or subspe
cies).” is the rank most used for desig
nating the primary subdivisions of 
plant species.

George H. M. Lawrence (1951. Tax
onomy of Vascular Plants. MacMillan 
Company, New York, p. 55.) also dis
cussed the synonymy of the ranks va
riety and subspecies (italic supplied).

“The variety (Latin, varietas) has 
been used as a category to designate as 
many or more concepts as has that of 
subspecies. Horticulturists have used it 
indiscriminately for any variant of the 
species; botanists have considered it to 
be (1) a morphological variant of the 
species without regard for distribu
tion, (2) a morphological variant 
having its own geographical distribu
tion, (3) a morphological variant shar
ing an area in common with one or 
more other varieties of the same spe
cies, and (4) a variant representing 
only a color or habit phase. From this 
it is clear that the same plant may be 
designated a subspecies by one bota
nist and a variety by another, or that 
the variety of one author is placed in 
the category of forma by another 
author. This lack of unanimity of con
cept is disconcerting, but it is a factor 
to be recognized in any appraisal of 
taxonomic literature. In this regard, it 
is not especially important that agree
ment exist if by even diverse modes of 
evaluation the same pattern of rela
tionship is reached. There is no his
torical basis for priority of usage of 
either the term subspecies or variety.”

Lyman Benson (1957. Plant Classifi
cation. D.C. Heath and Company, 
Boston, p. 3.) emphasized the use of 
the rank variety as the major subdivi
sion of species for plants: “Species are 
made up of varieties.” Although the 
term variety in plant toxonomy is

often regarded by laymen as repre
senting a trivial distinction, Benson 
emphasized (italic supplied): “The bo
tanical variety is not to be.confused 
with the horticultural ‘variety,’ which 
is not a taxon but a minor variant or 
hybrid of economic or aesthetic sig
nificance. The term subspecies is used 
by some authors in exactly the same 
sense as variety. Others employ it as a 
designation for a group of higher rank 
than variety but lower than species. 
The majority of botanists have not 
used the term, but it is in common 
usage in zoology.”

C. L. Porter (1959. Taxonomy of 
Flowering Plants. W. H. Freeman and 
Company, San Francisco, p. 61.) 
reached a similar conclusion (italic 
supplied). “Unfortunately; clear dis
tinctions are not always drawn be
tween subspecies and varieties and the 
two categories are used more or less in
terchangeably. ”

In recent years there has been a ten
dency to use the rank subspecies to 
designate the major subdivisions of 
plant species. This tendency has been 
particularly prevalent in the case of 
morphologically distinct, allopatric 
populations. The rank variety in turn 
has become more commonly associated 
with individual plants that are mor
phologically distinct, but s^mpatric 
with other dissimilar members of the 
same species. Such an interpretation 
was made by the editors of Flora Euro- 
paea (1964. Tutin, T. G. et aL Cam
bridge University Press. Vol. I. p. xx). 
In that work those varieties consid
ered to biologically represent subspe
cies were elevated to the rank of sub
species.

Congress has clearly indicated in 
Section 3(11) of the Act defining the 
term “species” that infraspecific taxa 
should be included and conserved. As 
the rank variety has been used by 
botanists as the major infraspecific 
subdivision for many plant species, the 
Service considers it appropriate to con
sider plant varieties for determination 
as Endangered or Threatened.

This interpretation has not been 
shared by every individual who has ad
dressed this issue in the comments re
ceived by the Service. In a letter dated 
August 22, 1975, the Governor of the 
State of Hawaii noted “. . . the vari
etal level is not necessary to protect 
species nor is it required by the En
dangered Species Act (Section 3(11)).” 
With this letter, the Governor submit
ted a list of about 300 Hawaiian plants 
that he felt should be considered for 
designation as Endangered species or 
Threatened species under the Act. 
That list was examined by staff bota
nists at the Office of Endangered Spe
cies who discovered numerous in
stances where the failure to designate 
varieties resulted in the inclusion of 
plants that had not been recommend
ed as Endangered or Threatened by 
the Smithsonian Institution.
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The Service received several com
ments that supported the designation 
of plant varieties as Endangered or 
Threatened. The desirability of preci
sion in the listing process was empha
sized in a comment from an oil shale 
corporation: . . it is necessary that
action be taken to protect endangered 
plants; but the law should be very spe
cific. If even the variety name is omit
ted, it has a tremendous impact and 
changes the conservation of a rare 
plant to plants that are quite 
common.”

The Service feels its resources would 
be best appropriated by concentrating 
on those plants and animals that 
wpuld most benefit from the provi
sions in the Act for their conservation. 
As the Service desires to insure that 
major infraspecific plant taxa are con
sidered for designation as Endangered 
species or Threatened species, we 
intend to carefully review endangered 
plant varieties to ascertain which 
should be so designated.

This final rulemaking determines 
one plant variety, the Contra Costa 
wallflower, as an Endangered species. 
The Contra Costa wallflower is repre
sented by a morphologically distinct 
population which has unique ecologi
cal requirements.

Comments that pertain directly to 
the plants in this rulemaking.—North
ern wild monkshood, (Aconitum nove- 
boracense). In a petition (dated August 
12, 1974) Dr. Hugh H. litis, among 
others, requested the Service to desig
nate the Northern wild monkshood 
and 16 other plants as Threatened 
under the Act. Subsequently, the Ser
vice included the Northern wild monk
shood in the two notices of review and 
the proposed rulemaking for 1,783 
plants. In each of these publications 
the Service requested data concerning 
the subject taxon.

Fifteen comments were received con
cerning the Northern wild monkshood 
in response to these requests and to 
other requests by Service personnel 
for data. The Army Corps of Engi
neers submitted a report prepared by 
Robert H. Read on certain Driftless 
Area flora and cliff communities that 
lie primarily within the proposed im
poundment area of the La Farge Dam 
north of La Farge, Vernon County, 
Wis. The comments contained data on 
the taxonomy, ecology, and the his
torical and present distribution of the 
Northern wild monkshood. In addi
tion, several individuals supplied rel
evant scientific articles and reports.

Rydberg milk-vetch (Astragalus per- 
ianus) The Service received one com
ment concerning the locations of two 
Populations of this species in Garfield 
mid Piute Counties, Utah.

Hairy rattleweed (Baptisia arachni- 
/era) One comment was received with 
uotes on the range, distribution, and 
status of the hairy rattleweed. It was

noted that this plant grows on sandy 
soil in pine woods and some mixed 
woodlands in Wayne and Brantley 
Counties, Ga.

Virginia round-leaf birch {Betvla 
ubef) The two comments received con
cerning this species contained notes on 
its distribution and an account of its 
rediscovery in Smyth County, Va.

Santa Barbara Island liveforever 
{Dudleya traskiae) The Service did not 
receive any comments concerning this 
plant by March 18, 1977. The Califor
nia Native Plant Society recently pro
vided an article on the species from 
the January, 1978, Fremontia.

Contra Costa wallflower (Erysimum 
capitatum  var. angustatum) and Anti
och Dimes evening-primrose (Oenoth
era deltoides ssp. howellii) The Service 
did not receive any comments concern
ing the Erysimum. One comment on 
the Oenothera was received that noted 
over the past 30 years the habitat of 
this subspecies (i.e. Antioch Dunes, 
Contra Costa County, Calif.) had been 
reduced from 500 to 15 acres.

Eureka evening-primrose (Oenothera 
avita ssp. eurekensis) and Eureka 
dune grass (Swallenia alexandrae) 
The service received numerous letters 
and data before the June 16,1976, pro
posed rulemaking concerning these 
two plants and their habitat, the 
Eureka Valley, Inyo County, Calif. 
Much of the correspondence expressed 
concern about the use of the Eureka 
Dunes and other parts of the Eureka 
Valley by off-road vehicles. The use of 
the Eureka Dunes for vehicular re
creation was felt to be a serious threat 
to the unique Eureka Dunes ecosys
tem. The Eureka Dunes is the major 
habitat for the Eureka evening-prim
rose, the Eureka dune grass, and sever
al other endemic animals and plants. 
The Service did not receive additional 
comments concerning these taxa 
during the formal comment period. In 
December, 1977, a comment reported 
recent heavy vehicle use of the dunes.

Furbish lousewort (Pedicularis fur- 
bishiae) In the summer of 1976, Dr. 
Charles E. Richards, University of 
Maine, found several small colonies of 
the Furbish lousewort on the banks of 
the St. John River near the town of 
Allagash, Aroostook County, Maine. 
This was the first time thiat this plant 
had been seen in the wild in 30 yeans. 
Dr. Richards made his discovery while 
under contract to the Army Corps of 
Engineers to prepare a report on the 
flora that might be impacted by the 
proposed construction of two dams on 
the St. John River, the Dickey-Lincoln 
School Lakes Project. This report was 
contracted by the Corps to support 
their Environmental Impact State
ment for this project. On October 27, 
1976, the Corps submitted the report 
prepared by Dr. Richards to the Ser
vice.

On November 9, 1976, the Natural 
Resources Council of Maine submitted

a petition to the Service to designate 
the Furbish lousewort and Josselyn’s 
sedge {Cares: josselynii) as Endan
gered. The sedge has not been located 
in any of the recent surveys of the St. 
John River Valley. The New England 
Coastal Oceanographic Groups (letter 
dated December 1, 1976) expressed 
support for the petition submitted to 
the Service by the Natural Resources 
Council of Maine.

In addition, the Service received 
seven other comments concerning the 
Furbish lousewort. Two of the com
ments supplied data on the present 
and historical distribution of the 
plant. In a letter dated October 8,
1976, the Maine State Planning Office 
notified the Service that the Critical 
Areas Program of the State Planning 
Office had contracted Maine botanists 
to prepare reports on three plants, in
cluding the Furbish lousewort. The re
ports were to be used to aid their in
vestigations to determine whether 
some of the habitat of these three 
plants should be included in their 
Critical Areas Program. Several com
ments supported the designation of 
the Furbish lousewort as an Endan
gered species. In contrast, one individ
ual noted that although she did not 
like to see the plant become extinct, 
she felt that it should not interfere 
with plans to construct the Dickey- 
Lincoln School Lakes Project. Another 
comment noted that efforts would be 
made in the summer of 1977 to look 
for the Furbish lousewort along the 
St. John River in Canada.

Various articles on this species were 
published after March, 1977. The New 
York Botanical Garden provided the 
Service with one by Dr. Howard S 
Irwin, from their September/October,
1977, Garden.

Persistent trillium {Trillium persis- 
tens) One comment was received con
cerning this species. Notes were in
cluded on the taxonomy, ecology, and 
distribution of the persistent trillium 
in the Tallulah-Tugaloo River System, 
Rabun and Habersham Counties, Ga., 
and Oconee County, S.C.

Hawaiian wild broad-bean (Vida 
memiesii) The Service received one 
comment concerning this species. In
cluded were notes on the distribution 
and size of the populations of the Ha
waiian wild broad-bean on Mauna Loa, 
Island of Hawaii, and the major 
threat, feral pigs.

Texas wild-rice (Zizania texana) 
One comment was received which in
cluded notes on the distribution and 
size of the populations of Texas wild- 
rice in the San Marcos River. Relevant 
scientific reprints were also supplied.
Conclusion and S ummary of Factors 

Affecting the Species

After a thorough review and consid
eration of all the information avail
able, the Director has determined the
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following 11 plants to be Endangered 
species: hairy rattleweed, Baptisia 
arachnifera Duncan; Virginia round- 
leaf birch, Betula uber (Ashe) Femald; 
Santa Barbara Island liveforever, Dud- 
leya traskiae (Rose) Moran; Contra 
Costa wallflower, Erysimum capita- 
turn (Douglas) Greene var. angusta- 
tum  (Greene) G. Rossbach; Eureka 
evening-primrose, Oenothera avita (W. 
Klein) W. Klein ssp. eurekensis (Munz 
& Roos) W. Klein; Antioch Dunes 
evening-primrose, Oenothera deltoides 
Torrey <& Fremont ssp. howellii 
(Munz) W. Klein; Furbish lousewort, 
Pedicularis furbishiae Watson; Eureka 
dune grass, SwaUenia alexandrae 
(Swallen) Söderström & Decker; per
sistent trillium, Trillium persistens 
Duncan; Hawaiian wild broad-bean, 
Vicia memiesii Sprengel; and Texas 
wild-rice, Zizania texana A. S. Hitch
cock. The following two plants are de
termined to be Threatened species: 
Northern wild monkshood, Aconitum 
noveboracense A. Gray; and Rydberg 
milk-vetch, Astragalus perianus Bar- 
neby.

Section 4(a) of the Endangered Spe
cies Act of 1973 states that the Secre
tary of the Interior may determine a 
species to be an Endangered species, or 
a Threatened species, because of any 
of five factors. These factors are: (1) 
the present or threatened destruction, 
modification, or curtailment of its 
habitat or range; (2) overutilization 
for commercial, sporting, scientific, or 
educational purposes; (3) disease or 
predation (the Service considers graz
ing under this factor); (4) the inade
quacy of existing regulatory mecha
nisms; and (5) other natural or man
made factors affecting its continued 
existence. The plants considered above 
for listing as either Endangered or 
Threatened species relate to these fac
tors as follows (numbers refer to fac
tors above):

Northern wild monkshood.il) 
Historically, this monkshood has been 
collected in two localities in Chenango 
County, N.Y.; one locality in Orange 
County, N.Y.; three localities in Ulster 
County, N.Y.; one locality in Sullivan 
County, N.Y.; two localities in Summit 
County, Ohio; one locality in Portage 
County, Ohio; one locality each in Al
lamakee, Dubuque, Jackson, and Dela
ware Counties, Iowa; two localities in 
Clayton County, Iowa; one locality in 
Richland County, Wis.; three localities 
in Sauk County, Wis.; and seven local
ities in Vernon County, Wis., for a 
total of 27 locations.

The present known distribution of 
the Northern wild monkshood consists 
of 14 colonies, including one colony in 
Ulster County, N.Y.; one colony in 
Summit County,, Ohio; one colony 
each in Allamakee, Clayton, and Jack- 
son Counties, Iowa; one colony in 
Richland County, Wis.; two colonies in 
Sauk County, Wis.; and six colonies in 
Vernon County, Wis.

The disjunct distribution probably 
dates from the Ice Age when glaciers 
apparently destroyed intervening pop- 

^ulations. The Northern wild monk- 
"shood appears to be restricted to moist 
soil pockets at the bottom of sand
stone or limestone cliffs with a north
ern or eastern exposure. As such habi
tats are usually small in area and 
widely separated, the ability for this 
wildflower to migrate into similar un
occupied habitats is limited.

The restricted habitats of the North
ern wild monkshood have also made 
many of its colonies vulnerable to ex
tirpation. The New York colony is par
alleled by a road. Widening the road 
could have an adverse impact on this 
population. The Ohio colony is in pn 
urban park where it has been sur
rounded by construction projects. The 
Jackson County, Iowa, colony is in a 
private pasture. Three of the nine 
Wisconsin colonies would be destroyed 
by the normal level of the lake created 
by the La Farge Dam if that dam is 
constructed. At the highest water level 
(25-year flood) all but four of the nine 
colonies (25 percent of the Northern 
wild monkshoods in Wisconsin) could 
be destroyed.

Several of the known colonies of the 
Northern wild monkshood occur in 
areas where they should receive some 
protection. Three of the four Wiscon
sin colonies that would not be impact
ed by the La Farge Dam are in such 
areas. Two colonies are in State scien
tific areas, Parfrey’s Glen and Lodde’s 
Mill Bluff in Sauk County, and one 
colony is in Wildcat Mountain State 
Park in Vernon County. The Clayton 
County, Iowa, colony is in Bixby State 
Park. About 475 individual plants are 
located hi these protected areas.

Rydberg milk-vetch. (1) This milk- 
vetch was first collected in the moun
tains north of Bullion Creek near Mar- 
ysvale, Piute County, Utah in 1905. As 
this was the only known collection for 
about 70 years, the Smithsonian Insti
tution in 1975 noted in their report 
that A. perianus was possibly extinct. 
In the summer of 1975 this species was 
collected in Piute and Garfield Coun
ties, Utah. The Piute County popula
tion (consisting of about 100 individual 
plants) was found in the same general 
area as the 1905 collection in the 
Tushar Mountains at 10,000 feet alti
tude, Fish Lake National Forest. This 
population is in an area subject to 
temporary road construction for min
eral exploration. Such activities may 
result in the accidental extirpation of 
this population. The Garfield County 
population is found on Mount Dutton 
at 10,600 feet altitude, Dixie National 
Forest. The individual plants occur in 
an area of about one acre which is bi
sected by a road. Maintenance of this 
road or other activities promoted by 
its use may threaten the continued ex
istence of this population.

(3) Both of the populations occur in 
areas used for grazing sheep.

Hairy rattleweed. (1) This species 
was first collected in 1942 about ten 
miles south of Jesup, Wayne County, 
Ga. The plant was abundant on low, 
sandy ridges in open, pine woods dis
persed over an area about ten miles 
long, from southern Wayne County to 
northern Brantley County. In the area 
where the hairy rattleweed occurs, 
pines are clear-cut for lumber and 
pulp. The hairy rattleweed appears ca
pable of surviving the cutting prac
tices; however, the subsequent meth
ods for site preparation and the re
planting of the pines have greatly re
duced the distribution of this species.

Virginia round-leaf birch. (5) This 
birch was first collected south of Rye 
Valley Station at 2,800 feet altitude in 
Smyth County, Va., in 1914. Since the 
early collections, several attempts 
have been made to relocate this spe
cies, none of which were successful as 
of early 1975 when the Smithsonian 
Institution published their report. 
Consequently the Smithsonian noted 
that the Virginia round-leaf birch was 
probably extinct.

In the summer of 1975, the Virginia 
round-leaf birch was rediscovered 
along Cressy Creek in Smyth County. 
Searches along Cressy Creek revealed 
14 mature trees, 1 three-stemmed 
shoot and 21 seedlings. Most of the 
plants occurred on private land, but 
two were in the adjacent Jefferson Na
tional Forest.

The small population size of the Vir
ginia round-leaf birch makes the con
tinued existence of this species ex
tremely vulnerable. Before the redis
covery, grazing by cows may have pre
vented some of the seedlings from 
reaching maturity. Since the birch was 
rediscovered, two trees have died, sev
eral seedlings have been removed for 
scientific purposes, several seedlings 
have been stolen, and all but two of 
the remaining seedling have been 
damaged by vandals. The private land- 
owners have erected fences around 
their trees.

Santa Barbara Island liveforever. (1 
and 3) this species is endemic to Santa  
Barbara Island, Santa Barbara  
County, Calif. The native v eg eta tio n  
of the island has been largely de
stroyed by such former practices as 
farming, grazing and intentional burn
ing. In addition, the island has an  in
troduced population of E uropean  
hares which are a threat to the native  
plants. In 1975 the Smithsonian Insti
tution noted in their report that the  
Santa Barbara Island liveforever had  
not been collected since 1968 and that 
is was possibly extinct.

In 1975 several plants were discov
ered regenerating from stubs that had 
been gnawed ̂ to the ground by the 
hares. This regeneration can probably 
be attributed to the efforts by the Na-
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tional Park Service to eradicate the 
hares. Subsequently, a few hundred 
individual plants were discovered on 
the face of a sea cliff. Although this 
population is protected from the hares 
by its location on the cliff, the eventu
al recovery of this species and other 
plants on Santa Barbara Island will 
depend on the continued efforts of the 
National Park Service to control the 
hare population.

Eureka evening-primrose and 
Eureka dune grass. (1) The majority of 
the Eureka evening-primroses are re
stricted to the base of the Eureka 
Dunes in Inyo County, Calif. The 
Eureka dune grass is known from 
three locations in the Eureka Valley; 
however, most of the plants are on the 
Eureka Dunes.

In recent years the Eureka Dunes 
have been used for off-road vehicle re
creation. The use of the dunes for this 
kind of recreation constitutes a serious 
threat to the animals and plants of 
the Eureka Dunes ecosystem. Since 
the Eureka dime grass and the Eureka 
evening-primrose were proposed as En
dangered, the Bureau of Land Man
agement has posted the dunes and 
part of the surrounding area closed to 
vehicles. Strict enforcement of the re
strictions to vehicular access to the 
dunes will be necessary to insure the 
continued existence of the Endan
gered species found there.

Antioch Dunes evening-primrose and 
the Contra Costa wallflower. (1) These 
plants are endemic to the Antioch 
Dunes near Antioch, Contra Costa 
County, Calif. In their original state, 
the Antioch Dunes covered approxi
mately 500 acres of the south bank of 
the Sacramento-San Joaquin River. 
Agricultural and industrial activities 
have reduced the original dunes by 
ninety percent. Dr. Paul Opler, Office 
of Endangered Species, U.S. Pish and 
Wildlife Service, found only 28 Contra 
Costa wallflowers when he visited the 
dunes on February 18,1977.

Furbish louseworL (1) This species is 
endemic to the St. John River Valley. 
Collection records document that it 
was found in numerous locations from 
Allagash Plantation, Maine to Ando
ver, New Brunswick. Much of the 
former habitat suitable for Furbish 
louseworts below Allagash has been 
modified by farming and construction. 
In 1975 the Smithsonian Institution 
noted in their report that the Furbish 
lousewort had not been collected since 
1943 and that it was probably extinct.

In 1976 the Army Corps of Engi
neers contracted Dr. Charles D. Rich
ards, University of Maine, to survey 
the St. John River watershed for the 
numerous rare and unusual plants 
that are known to occur there. The re
sults of his survey were to be used to 
support the Corps’ Environmental 
Impact Statement for the Dickey-Lin- 
coln School Lakes Project. Although
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Dr. Richards did not find any Furbish 
louseworts at the localities document
ed by herbarium specimens at the Uni
versity of Maine, he did find six popu
lations of the species (about 200 indi
vidual plants) within the township of 
Allagash. Further surveys in 1977 by 
Dr. Richards and others under con
tract to the Corps led to discovery of 
more louseworts. Presently 880 indi
viduals in 21 colonies are known from 
the St. John River Valley in Maine 
and New Brunswick, Canada.

Dumping, natural landslides, and 
construction and lumbering near the 
banks of the river, represent serious 
threats to the continued existence of 
this species. In addition, 350 individ
uals in 13 colonies lie within the pro
posed impoundment area of the 
Dickey-Lincoln School Lakes Project. 
If this project is completed as planned, 
40% of the known individuals of the 
Furbish lousewort will be extirpated.

Persistent trillium. (1) All of the 
populations of this trillium are found 
within four miles of each other in the 
Tallulah-Tugaloo River System in 
Rabun and Habersham Counties, 
Georgia, and Oconee County, South, 
Carolina. Most of the individual plants 
are found in the Tallulah Gorge and 
surrounding ravines on private land. A 
few individual plants occur in the ad
jacent Sumter National Forest.

As this species has a restricted distri
bution, it could be adversely impacted 
by development in the Tallulah Gorge 
or the surrounding area. In addition, 
some silvicultural practices at the 
edges of the Gorge could have an ad
verse impact on the persistent trilli- 
um’s habitat.

Hawaiian wild broad-bean. (3 and 5) 
This will broad-bean has been record
ed as being present on both Mauna 
Kea and Mauna Loa at about 7,000 to 
8,000 feet altitude on the Island of 
Hawaii. One population, consisting of 
about six mature vines and a dozen 
seedlings, is known, from the private 
Kilauea Forest Reserve on the south
east slope of Mauna Loa at about 5,200 
feet altitude. The major threat to this 
species appears to be feral animals 
that use it as food.

As this species is represented by a 
small population, its continued exis
tence is extremely precarious. The few 
individuals that remain may possess 
deleterious genes that through in- 
breeding could express themselves in 
future generations.

Texas wild-rice. (1 and 5) This 
aquatic grass is known only from the 
upper San Marcos River, Hays 
County, Texas. Currently, the grass is 
restricted to a 2.4 km section of the 
river where it was calculated in 1976 to 
occupy 1,131 square meters.

The primary threat to this species 
has been that some of the residents of 
the San Marcos area consider it to be a 
weed. Growth of the grass and other
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aquatic vegetation in Spring Lake and 
other, sections of the San Marcos 
River within the park system of the 
city of San Marcos has been controlled 
by mowing, and harrowing and 
ploughing. The debris resulting from 
these activities floated downstream 
and entangled in the inflorescences of 
the Texas wild-rice dragging them 
below water, thus precluding any 
sexual reproduction.

These activities have been recently 
stopped and are no longer threats to 
the wild-rice.

In addition, two commercial enter
prises have removed wild-rice from the 
river and replaced it with plants used 
in home aquaria. Currently, one enter
prise is engaged in this type of activity 
on a limited basis.

Finally, there has been some sewage 
pollution in the San Marcos River. 
This pollution may have an adverse 
impact on the habitat of Texas wild- 
rice. Although most of the threats to 
Texas wild-rice in the San Marcos 
River have been recently abated, the 
plants have not reproduced sexually in 
many years. The recovery of the grass 
in the river will depend on the conser
vation of the upper San Marcos River 
ecosystem and require research to 
identify the factors that are prevent
ing sexual reproduction.

Effect of R ulemaking

The determination set forth in these 
rules makes all 13 species eligible for 
consideration provided by section 7 of 
the Act. Section 7 has been reprinted 
in the Summary and Discussion of 
Comments in this final rulemaking. 
Final regulations for section 7 appear 
in the January 4,1978, F ederal R egis
ter (43 FR 869).

Critical Habitat has only been pro
posed for the Antioch Dimes evening- 
primrose and the Contra Costa wall
flower. The other provisions of section 
7 are applicable for all the subject 
plants.

Regulations which appear in Part 
17, Title 50 of the Code of Federal 
Regulations, were published in the 
F ederal R egister of June 24, 1977 (42 
FR 32373) and set forth a series of 
general prohibitions and exceptions 
which apply to plant species. They 
provide for the issuance of permits to 
carry out otherwise prohibited activi
ties concerning Endangered or Threat
ened plants under certaih circum
stances. Permits involving Endangered 
plants are available for scientific pur
poses or to enhance the propagation 
or survival of the species. Permits in
volving Threatened species are avail
able for scientific purposes; thie en
hancement of the propagation or sur
vival of the species; economic hard
ship; botanical or horticultural exhibi
tion; educational purposes; or other 
purposes consistent with the purposes 
and policy of the Act.
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E ffect U pon  t h e  S tates

The determination that 11 of these 
plants are Endangered species and 2 of 
these plants are Threatened species 
will enable the States of California, 
Georgia, Hawaii, Iowa, Maine, New 
York, Ohio, South Carolina, Texas, 
Utah, Virginia, and Wisconsin to enter 
into Management Agreements pursu
ant to section 6(b) of the Act, for the 
management of any area established 
for the conservation of these species. 
In addition, the determination of the 
Hawaiian wild broad-bean as an En
dangered species under the Act will 
automatically include the ¿>lant as an 
Endangered species under the Hawaii 
endangered species law.

Effect Internationally

The Furbish lousewort is determined 
as Endangered in its entire range, in
cluding New Brunswick, Canada. In 
addition to the protection provided by 
the Act, the Service will review these 
13 species to determine whether they

should be considered under the Con
vention on International Trade in En
dangered Species of Wild Fauna and 
Flora, the Convention on Nature Pro
tection and Wildlife Preservation in 
the Western Hemisphere, or other ap
propriate international agreements.

National Environmental P olicy Act

An Environmental Assessment has 
been prepared and is on file in the Ser
vice’s Office of Endangered Species. It 
addresses this action as it involves all 
13 plants. The assessment and public 
comments received on this rulemaking 
are the basis for a decision that these 
determinations are not major Federal 
actions which would significantly 
affect the quality of the human envi
ronment within the meaning of sec
tion 102(2X0 of the National Envi
ronmental Policy Act of 1969.

This rulemaking is issued under the 
authority contained in the Endan
gered Species Act of 1973 (16 U.S.C. 
1531-1543; 87 Stat. 884). .

This rulemaking was prepared by 
Mr. Roger E. McManus, Dr. Raymond 
F. Altevogt, and Dr. Bruce MacBryde, 
Office of Endangered Species, 202- 
343-7814.

N ote.—T he Departm ent o f  th e  Interior 
has determ ined that th is docum ent does not 
contain a major proposal requiring prepara
tion  o f an Economic Impact Statement 
under Executive Order 11949 and OMB Cir
cular A-107.

Dated: April 12,1978.
Lynn  A. Greenwalt, 

Director,
Fish and Wildlife Service.

Accordingly Part 17, Subpart B of 
Title 50 of the Code of Federal Regu
lations is amended as set forth below:

1. Section 17.12 is amended by 
adding, in alphabetical order by 
family, genus, and species, the follow
ing plants:
§ 17.12 Endangered and threatened plants.

Species Range

Scientific name Common name Known distribution Portion endangered Status When listed Special rules

Betulaceae—Birch 
family:

Betula uber................

Brassicaceae—Mustard 
family:

Erysimum, capitatum  
var. angustatum. 

Crassulaceae—Stonecrop 
family:

Dudleya traskiae.......

Fabaceae—Pea family: 
Astragalus perianus... 
Baptisia arachnifera. 
Vicia menziesii__......

Liliaceae—Lily family: 
Trillium persista is ....

Onagraceae—Evening- 
primrose family: 

Oenothera avita  ssp. 
eurekensis.
Oenothera deltoides 
ssp. howeUii.

Poaceae—Grass family: 
Swallenia alexandrae 
Zizania texana...........

Ranunculaceae— 
Buttercup family: 

Aconitum novebora- 
cense.

Scrophulari aceae— 
Snapdragon family: 

Pedicvlaris furbi- 
shiae.

Virginia round-leaf U.S.A. (Virginia)..................... Entire.
birch.

Contra Costa wallflower U.S.A. (California)....................... do

Santa Barbara Island li- .....do.................... ........................ do.
veforever.

Rydberg milk-vetch........ U.S.A. (Utah)..............................do.
Hairy rattleweed....—....... U.S.A. (Georgia)......................... do
Hawaiian wUd broad- U.S.A. (Hawaii)...........................do.

bean.

Persistent trillium........... U.S.A. (Georgia, South .....do
Carolina).

Eureka evening-prim- U.S.A. (California)........................do
rose.

Antioch Dimes evening- .....do...................................  do
primrose.

Eureka dune grass.................do...............................................do
Texas wild-rice................. U.S.A. (Texas)............................... do

Northern wild monk- U.S.A. (Iowa, New York........do
shood. Ohio, Wisconsin).

Furbish lousewort........... U.S.A. (Maine); Canada ......do
(New Brunswick).

E.

E.

E.

T
E.
E.

E.

E.

E.

E.
E.

T

E.

39....................NA

39.................... NA

39__________NA

39__________ NA
39..................... NA
39__________ NA

39__________NA

39.._________ NA

39__________ NA

39__________ NA
39__________ NA

39__________ NA

39________ ....NA

(FR Doc. 78-11312 Filed 4-25-78; 8:45 am]
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[4310-05]
DEPARTMENT OF THE INTERIOR

O ffice o f Surface Mining Reclamation and 
Enforcement

[30 CFR Parts 840, 841, 843, 845, 848, 850, 
852, 855]

ABANDO N ED MINE LAND RECLAMATION  
PROGRAM  PROVISIONS

Proposed Rules

AGENCY: Office of Surface Mining 
Reclamation and Enforcement, De
partment of the Interior.
ACTION: Proposed rules.
SUMMARY: The regulations added to 
this chapter by these parts establish 
the abandoned mine land reclamation 
program as required by the Surface 
Mining Control and Reclamation Act 
of 1977 (Act). The Act requires that 
regulations be promulgated for the 
mine land reclamation program, which 
incorporates the provisions of Title IV 
of the Act. The regulations establish 
procedures and requirements for the 
preparation, submission and approval 
of State and Indian programs, consist
ing of a plan and annual submissions 
of projects.
DATES: Comments must be received 
by June 26, 1978. Public hearings will 
be held starting at 9 a.m. on May 22, 
1978, in Denver, Colo.; May 25,1978, in 
St. Louis, Mo.; and June 1, 1978, in 
Washington, D.C.
ADDRESSES: Office of Surface 
Mining Reclamation and Enforce
ment, Department of the Interior, 
Washington, D.C. 20240. Public hear
ings will be held at the Department of 
the Interior Auditorium, 18th & C 
Streets NW., Washington, D.C.; Wyer 
Auditorium, Denver Public Library, 
1357 Broadway, Denver, Colo.; and 
Federal Building Auditorium, 405 
South 12th Street, 12th & Spruce 
Streets, St. Louis, Mo.
FOR FURTHER INFORMATION 
CONTACT:

M. Richard Nalbandian, Chief, Divi
sion of Reclamation Planning and 
Standards, Abandoned Mine Land 
Reclamation, Office of Surface 
Mining Reclamation and Enforce
ment, 202-343-4057.

SUPPLEMENTARY INFORMATION: 
The Surface Mining Control and Rec
lamation Act of 1977 (Act), Pub. L. 95- 
87, requires the Secretary of the Inte
rior to publish regulations implement
ing an abandoned mine land reclama
tion program incorporating the provi
sions of Title IV of the Act. The regu
lations establish procedures and re
quirements for the preparation of 
State and Indian programs, consisting 
of a Reclamation Plan, annual submis
sions of projects and applications for 
annual grants. The proposed addition

al parts to this chapter also include 
implementation of the Federal, State 
and Indian Abandoned Mine Reclama
tion Funds; general reclamation objec
tives and requirements; conditions and 
procedures for entry on land for study, 
exploration, reclamation and emergen
cy reclamation work; requirements for 
acquisition, management and disposi
tion of eligible land and water; au
thorization for reclamation on private 
land; and establishment of interim 
procedures for Indian reclamation pro
jects.

The public is urged to comment on 
these proposed regulations. The Office 
of Surface Mining Reclamation and 
Enforcement believes that full public 
participation in the rulemaking pro
cess will improve the quality of its 
Abandoned Mine Land Reclamation 
Program. The Office reserves the 
right to limit the time allotted for in
dividual presentations during the 
public hearings but will give equal con
sideration to written materials supple
menting such oral presentations.

These regulations are proposed pur
suant to the authority of sections 
201(c) and 412(a) of the Act (30 U.S.C. 
1211, 1242). It should be noted that 
the regulations implementing the pro
visions of Title IV relating to the 
amount and collection of reclamation 
fees have already been promulgated in 
30 CFR Part 837 on December 13,1977 
(42 FR 62713). A brief discussion of 
the parts and major sections of the 
proposed regulations follows:

Part 840 sets forth general responsi
bilities for administration of aban
doned mine reclamation funds to fi
nance the programs. It defines source 
and use of moneys deposited in the 
Funds and responsibility of Federal, 
State agencies and Indian tribes in the 
conduct of the program.

Part 841 establishes requirements 
for the selection of work to be per
formed with moneys from the applica
ble Fund. It includes land and water 
eligibility requirements, reclamation 
project objectives, and project evalua
tion factors.

Part 843 sets forth procedures for 
entry on land by the Office, State or 
Indian tribe under an approved Recla
mation Plan to conduct studies or ex
ploratory work to determine the exis
tence of adverse effects of past coal 
mining practices, or reform necessary 
reclamation work.

Part 845 contains procedures for the 
acquisition, management and disposi
tion of eligible land and water by the 
Office or a State or Indian tribe under 
an approved Reclamation Plan. This 
part also provides requirements for 
the collection and disposition of 
charges from the use or sale of acquir
ing lands.

Part 848 authorizes reclamation ac
tivity on private land after the proce
dures under part 843 have been met.

Sections 848.12-14 establish proce
dures for the recovery of the cost of 
reclamation on privately-owned land.

Part 850 establishes requirements 
and procedures for the preparation, 
submission and approval of State Rec
lamation Plans. Sections 850.15 and 
850.16 contain provisions for amend
ments to State Plans or withdrawal of 
Plan approval.

Part 852 sets forth procedures for 
grants to States having an approved 
State Reclamation Plan for the recla
mation of eligible land and water and 
for other activities necessary to carry 
out the Plan as approved. This part 
also contains provisions for the reduc
tion or termination of grants under 
certain circumstances and require
ments for the administration of the 
grants.

Part 855 establishes interim proce
dures for conducting reclamation ac
tivities on Indian land in recognition 
of the unique status of Indian tribes 
under Title IV as a result of section 
710 of the Act. This part is included to 
provide a method for beginning recla
mation of Indian lands which are de
termined to be emergency or extreme 
danger situations or are of otherwise 
high priority for reclamation activi
ties.
Abandoned M ine R eclamation F unds

Part 840 sets forth general responsi
bilities for administration of State and 
Indian Reclamation Programs, the 
Rural Lands Reclamation Program, 
and reclamation activities to be carried 
out by the Office of Surface Mining 
Reclamation and Enforcement 
(Office). It provides definition of 
terms used in the Abandoned Mine 
Land Reclamation Programs. It also 
states the sources or revenue and au
thorized uses for Federal, State and 
Indian Abandoned Mine Reclamation 
Funds.

Section 840.4(b) assigns responsibil
ity to Regional Directors of the Office 
to consult with Indian tribes to devel
op an orderly approach to reclamation 
until such time as the study required 
by section 710 of the Act is completed. 
This section is consistent with pro
posed Part 855 and section 405(c) and 
710 of the Act which, at this time, do 
not authorize the approval of an 
Indian Reclamation Plan. For a fur
ther explanation, see the discussion 
under Indian Reclamation Program 
below.

Section 840.5(b) defines “emergen
cy.” This definition establishes the 
basis for the Office to use the emer
gency powers of section 410 of the Act 
to enter on private property to do rec
lamation work. The alternative to re
quiring a formal declaration of an 
emergency or disaster before the 
powers of section 410 are used is not 
considered appropriate in light of Con
gressional intent expressed in the Act
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and the legislative history to act expe
ditiously in emergency situations. 
Such declarations generally apply to 
larger areas or regions than may be re
quired or eligible for reclamation ac
tivities under the Abandoned Mine 
Land Reclamation Program.

Section 840.5X0 defines “extreme 
danger.” This definition identifies 
work which is to be carried out first. 
The definition has been somewhat 
narrowed by requiring that persons or 
improvements to real property be cur
rently exposed to considerable phys
ical harm for the danger to be ex
treme. The alternative of requiring 
only a reasonable expectation of con
siderable physical harm to persons or 
property does not provide the degree 
of distinction necessary for setting pri
orities. The definitions of “Imminent 
danger to the health and safety of the 
public” and of “Significant, imminent 
environmental harm to land, air or 
water resources” found in 30 CPR 
700.5 are not considered appropriate 
for the determination of “extreme 
dangers” in the Abandoned Mine Land 
Reclamation Program since almost 
any area subject to treatment under 
the Program might meet one or both 
of the conditions they defined under 
those phrases.

Sections 840.11(b)(2) and (b)(3) indi
cate the time When “allocation” of rev
enues to States and Indian tribes will 
occur. The proposed rules are intend
ed to maximize the span of time 
during which States and Indian tribes 
with approved Reclamation Plans cad 
obtain grants from their allocation. 
The three-year period provided in sec
tion 402(g)(2) of the Act for expendi
ture of allocated moneys by States or 
Indian tribes would be extended under 
the proposal, if moneys had been 
granted during the three years and 
were still required for the program for 
which they were granted. Finally, pro
visions are included to avoid allocation 
of moneys to a State or Indian tribe 
which has declared its intent not to 
develop an approved program. These 
provisions are needed to prevent freez
ing of moneys for three years when 
those moneys may be required to 
carry out needed reclamation else
where.

A variety of alternatives to the ones 
selected were considered in developing 
these sections. The first alternative 
considered was to begin allocation of 
fees to States or Indian tribes at the 
time those fees were received, i.e., 
within 30 days from the end of the cal
endar quarter in which the fees were 
due. This approach, however, would 
actually shorten the time available to 
States or Indian tribes for use of allo
cated moneys during the early years of 
the Program because a greater portion 
of the three years would run concur
rently with the time required for pro
gram development.

The second alternative examined 
was to begin allocation of fees only 
after a Reclamation Plán had been ap
proved. This option would assure a full 
three years for use but would provide 
no start-up balance for a State or 
Indian tribe upon initial plan approv
al.

Two alternatives focused attention 
on the time for expenditure of moneys 

_p,fter a grant has been made to a State 
or Indian tribe from their respective 
allocations. The first would have re
quired expenditure (i.e., the payment 
of cash) of granted moneys within 
three years of the date Of allocation. 
This approach might stimulate faster 
use of grant moneys but it may pre
vent the use of longer term contracts 
which might be desirable. The second 
alternative would have required only 
that a grant be made within three 
years after the allocation is made. 
This approach contrasts with the pro
posed rule which provides that 
moneys allocated and granted must be 
expended within three years from the 
date of allocation. Although such an 
approach would increase the flexibil
ity of States or Indian tribes to pro
gram allocated moneys, it was rejected 
because itwould substantially compro
mise Congress’ intent that reclamation 
Fund moneys be used expeditiously.

Sections 840.12(b)(2) and 
840.13(b)(2) authorize the deposit of 
use charges in State or Indian Aban
doned Mine Reclamation Funds in ac
cordance with section 401(b)(2) of the 
Act. Reports on the use of these re
ceipts are required under proposed 
Part 852. The alternative of requiring 
such receipts to be deposited in the na
tional fund might result in more con
trol over their use by the Office but 
would create additional accounting 
complexities that are not considered 
necessary. This approach is also con
sistent with Congress’ intent to give 
States responsibility and authority to 
implement a reclamation program for 
eligible land and water under their ju
risdiction.
G eneral R eclamation R equirements

Part 841 sets forth requirements re
lating to eligibility, priorities, selection 
and evaluation that are applicable to 
State, Indian and Rural Lands Recla
mation Programs and reclamation ac
tivities to be carried out directly by 
the Office. Consideration was given to 
including in this part standards for 
reclamation project operations compa
rable to the environmental perfor
mance standards for current coal 
mining operations. Such standards are 
not proposed at this time because a 
more extensive review is required to 
define specific national standards 
which are appropriate for the dispa
rate rehabilitation activities to be con
ducted. Comments on the nature and 
content of standards which should be 
developed are requested.

Section 841.12(a)(3) defines “aban
doned” as used in section 404 of the 
Act to mean there is no continuing re
sponsibility for reclamation under 
State or Federal law. It is recognized 
that both the word and the definition 
given it are used in section 404. Con
sideration was given to defining “aban
doned” to mean that no legal owner 
could be identified. This meaning 
would be inconsistent with other pro
visions of Title IV relating to owner 
consent, liens and land acquisition. 
The present definition provides an as
certainable standard consistent with 
the Act.

Section 841.12(c) defines “inad
equately reclaimed” in terms of con
tinuing degradation to the environ
ment, damage to the use of resources 
or danger to health and safety. Conci- 
deration was given to defining the 
term to include any site not reclaimed 
to the standards of section 515 and 
section 516 of the Act, Such a defini
tion would encompass many sites 
which are no longer creating problems 
as a result of natural renovation. The 
narrower definition places appropriate 
constraints on the areas to be re
claimed with the limited moneys that 
will be available over the life of the 
Fund.

Section 841.12(b) establishes eligibil
ity requirements for reclamation of 
land and water affected by past non
coal mining activities. This section in
corporates the provisions of section 
409 of the Act and, when read with 
§ 841.12(a), establishes eligibility prior
ities consistent with sections 404 and 
409(c) of the Act.

Section 841.13 incorporates the ob
jectives and priorities of section 403 of 
the Act. The section interprets the pri
orities as applying to competing pro
jects, i.e., those which could be under
taken at any given time with money 
available at that time. An alternative 
interpretation would be that all pro
jects meeting the highest priority na
tionwide, or statewide, must be com
pleted before projects in the next pri
ority are undertaken. Such an inter
pretation could delay ai\y work on de
sirable objectives for years and effec
tively make the lower priority objec
tives stated by Congress meaningless 
because money would never be as
signed to them.

Section 841.14 establishes a mini
mum list of factors to be considered in 
selecting, assigning priorities to and 
evaluating reclamation projects. Nei
ther a ranking order nor weights or 
values are assigned to the factors. The 
importance assigned each factor would 
be left to the State, Indian tribe or 
Federal office carrying out the recla
mation activities. Alternatives of as
signing strict values to the factors or 
of limiting the section to general 
guidelines on how ranking should be 
accomplished were considered. The
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first of these is deemed unresponsive 
to potentially unique program needs 
of Individual States or Indian tribes. 
The second fails to give a meaningful 
basis for national program manage
ment and evaluation.

R ig h t s  of E n t r y

Part 843 establishes procedures for 
entry on private lands for purposes of 
study or exploratory work, and recla
mation. The proposed rules state a 
policy preference for entry under a 
written consent from the owner rather 
than undèr the police powers provided 
in sections 407(a) and (b) and 410(b) of 
the Act. When advance consent cannot 
be obtained, entry for study or explo
ration and reclamation Is limited to 
those cases, or discovering those cases, 
Where there is reason to believe that 
the adverse effects of past coal mining 
may be harmful to the public health, 
safety or general welfare. Notice re
quirements and procedures for certain 
written findings are proposed for 
those cases when consent cannot be 
obtained.

Section 843.11 requires a written 
consent which includes a legal descrip
tion of the lands to be entered and the 
nature of the work to be performed. 
Consideration was given to accepting 
oral consent which would provide 
almost no protection to those entering 
on the land. A less restrictive require
ment for describing the land to be en
tered was considered but this would di
minish the protection offered to both 
the owner and those entering on the 
land.

Sections 843.12(b) and 843.13(c) each 
require 30 days’ advance notice of a 
proposed entry. Each section Riso re
quires posting of the notice on the 
property and publication once in a 
newspaper of general circulation if the 
owner is unknown. A variety of 
shorter or longer notice times and al
ternative posting or publication re
quirements were considered. The pro
posed rules provide reasonable mini
mum requirements for notice when 
consent cannot be obtained and entry 
is in the interest of the public health, 
safety and welfare.

Section 843.14 incorporates the pro
visions of section 410 of the Act for 
entry without notice to correct an 
emergency situation. Consideration 
was given to requiring consent or some 
limited form of notice prior to entry. 
While consent or prior notice is desir
able, the delays which could be in
volved are likely to be inconsistent 
with the need to take rapid action to 
abate an emergency where the public 
health, safety or general welfare is at 
stake.

A c q u is it io n , M anagem ent and  
D is p o s it io n  o f  L and  and  W ater

Part 845 reflects several provisions 
of Title IV of the Act for acquisition,

use and disposal of land and water. 
For the convenience of reviewers, the 
following table reflects the primary 
authority in the Act for selected provi
sions of this part.

Section of proposed rules Section of the act

845.11(a)............................ 407(c)(1) and (2) and
407(f)

(b) .»_________ _ 407(c)(3) and 407(f)
(c) _...._______ 407(h)
(d) __________  409(e)

845.12(c)___________  407(0
(d), (e) and (f)------ 407(d)

845.13»......»...»..»»...».__ _ 407(c) and 409(e)
845.14_____________.... 407(f)
845.15(a)»,»»._______ ... 407(g)(2)

(b) and (c).»»____» 412(b)
(d) and (e).... .......  407(e)
(f) __________  407(h)
(g) ____ ..».»__  407(g)(1)

Sections of the regulations not specifi
cally identified in the above table, as 
well as some portions of the sections 
identified, are proposed under section 
412(a) of the Act, which allows the 
Secretary to promulgate rules that are 
necessary or expedient to implement 
or administer the provisions of Title 
IV.

Section 845.11(e) includes a proposed 
policy which would restrict the acqui
sition of interest in lan d  or water to 
only those interests necessary for rec
lamation or post-reclamation land use. 
This policy will help assure that exces
sive moneys are not tied up in real 
estate holdings. The alternative to this 
policy would require that full inter
ests, including severable interests, be 
acquired for each project. It should be 
noted that the United States and its 
agencies are not bound by State law in 
acquiring severable interests in land. 
However, the section expresses a 
strong preference for following State 
law or local custom during acquisition 
to avoid title problems at the time of 
sale.

Sections 845.12 (b) and (c) state a 
policy preference for acquisition from 
a willing seller instead of acquisition 
by condemnation. Consideration was 
given to establishing more detailed re
quirements for seeking a willingness to 
sell before the start of condemnation 
procedures. Such procedures do not 
seem necessary because reason will 
dictate diligent efforts to acquire by 
purchase before cumbersome and 
costly condemnation procedures are 
started.

Sections 845.12 (e), (f) and (g) state 
how title to interests in land acquired 
by the Office, State or Indian tribe 
shall be held. When authorized by law, 
title to interests in land acquired by an 
Indian tribe will be held in the name 
of the United States in trust for the 
benefit of the Indian tribe.

Section 845.13 provides for accep
tance of offers of donations of land or 
interest in land even if the land is not 
free and clear of encumbrances. It is

reasoned that the encumbrances may 
not preclude necessary reclamation 
work and if they do preclude such 
work it is likely that the cost of remov
ing the encumbrance would be less 
than purchase of the land. The gift 
need not be accepted if neither of 
these conditions is true or if the en-I 
cumbrance is otherwise unacceptable. 
The major alternative considered was 
to require a free and clear title to all 
gifts accepted which could serve to 
foreclose some desirable gifts.

Section 845.14(b) establishes a gener
al requirement for use fees which 
could be waived by the Regional Direc
tor of the Office. It also provides 
broad options for determining the 
amount of fees to be charged. Alterna
tives of charging fees only for uses 
which would result in financial gain or 
charging fees only when it is in the 
“public interest” were considered. The 
first of these is too narrow while the 
second is so broad that the results 
would be unpredictable.

Section 845.15(a) establishes require
ments for public notice, public hearing 
and written f hidings prior to any dis
position of lands acquired under this 
part. The Act in section 407(g)(1) re
quires such procedures only for dispos
al through a public sale. The addition
al requirements are considered desir
able to assure broad public involve
ment in all phases of the Abandoned 
Mine Land Reclamation Program.

Sections 845.15(b) and (c) authorize 
the Office, a State or an Indian tribe 
to assign administrative responsibility 
for acquired lands to other govern
mental agencies. This authorization is 
intended to facilitate assignment of 
lands to organizations best qualified to 
manage them according to the pur
poses for which they were acquired. 
The alternative of not providing such 
an authorization could require recla
mation agencies to become extensively 
involved in land management at the 
expense of their primary missions.

Sections 845.15(b), (c), (e) and (f) 
each require that agreements to dis
pose of land include provisions for 
return of the land to the acquiring 
agency if, at any time, it is no longer 
required for the purposes specified in 
the agreement. Section 407(e) of the 
Act requires such provisions specifical
ly for disposal under § 845.15(e). 
Broader application of the require
ment is deemed appropriate to assure 
that the specific and limited authori
zations for acquisition granted by the 
Act are not, in fact, violated through 
subsequent disposal actions.

R eclam ation  o n  P r ivate  L ands

Part 848 states the authority of the 
Office, States and Indian tribes to per
form reclamation on private lands. It 
establishes a requirement for apprais
als of the land value before and after 
reclamation work consistent with uni-
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form appraisal standards. The pro
posed rules also establish conditions 
and procedures for the filing of liens 
on private property equal to the in
crease in fair market value that results 
from reclamation work.

Section 848.12 requires appraisals of 
the fair market value of private land 
in accordance with the handbook on 
Uniform Appraisal Standards for Fed
eral Land Acquisitions (Interagency 
Land Acquisition Conference, 1973). 
This requirement is considered neces
sary to support (1) a decision on 
whether or not a lien should be filed 
and (2) the lien, if one is filed. It is 
considered desirable in all cases for 
purposes of evaluating program re
sults. The alternative of requiring ap
praisals only when it is likely that a 
lien would be filed would be less costly 
but would not provide needed informa
tion for effective program evaluation 
and could result in inadequate infor
mation for subsequent filing of a lien. 
It is also noted that the costs of recla
mation offset any claims of alleged 
damage by virtue of entry under sec
tion 407 and 410 of the Act and Part 
843 of these proposed rules.

Section 848.13 would require that a 
lien be filed if* reclamation results in 
an increase in fair market value. A 
general exception to this requirement, 
consistent with section 408 of the Act, 
applies if the surface owner acquired 
the land before May 2, 1977, and did 
not benefit from the mining. Two 
other exceptions are authorized where
(1) it is determined that the cost of 
filing  a lien exceeds the increase in 
fair market value of the proerty after 
reclamation and (2) the Director 
waives the lien in return for the 
owner’s dedication of the land or an 
interest in the land for a valid public 
use for a specific period of time. The 
alternatives of requiring liens in all 
cases not exempt under section 408 
was considered. This alternative was 
rejected because in some circum
stances it may be inappropriate to file 
a lien if the purpose of section 408 of 
the Act (to avoid windfall profits) 
would not be served or a greater public 
benefit could be achieved. Alternatives 
also were considered which would 
make the lien optional with the recla
mation agency or which would estab
lish different criteria for waiving the 
lien. The first of these is highly sus
ceptible to abuse and the second may 
produce results that would be inconsis
tent with the intent of Congress to 
avoid windfall profits.

Each of the two administrative ex
ceptions to requiring a lien is also con
sistent with the Congressional intent 
to avoid windfall profits. Either there 
would be no windfall involved or the 
increase in fair market value would be 
Pro-rated over an appropriate dedica
tion period during which time the 
benefit of reclamation would inure to

the public. The exceptions proposed 
are based, in part, on successful expe
riences of the State of Pennsylvania 
and are deemed reasonable at this 
time. Comments on alternative criteria 
are solicited.

Section 848.14 establishes the re
quirement, also consistent with Con
gress’ intent to deter windfall profits, 
that liens shall be satisfied within five 
years of the date of filing or action to 
execute the lien shall commence.

S tate R eclam ation  P la ns

Part 850 establishes the procedures 
and requirements for the State plan 
required by section 405(b) of the Act, 
Such plans are required before the 
Office is authorized to make grants to 
the States for reclamation work. A 
State is not eligible to have a plan ap
proved until it has an approved "State 
regulatory program pursuant to sec
tion 503 of the Act.

Section 850.12 permits the inclusion 
of non-coal reclamation activities in 
the State plan when it is first submit
ted. Including of such activities in the 
plan should facilitate longer range 
program planning and avoid the po
tential need for earlier or more fre
quent amendments. The alternative of 
excluding non-coal activities from the 
plan was considered inappropriate be
cause in some cases, a State may have 
limited amounts of land disturbed by 
coal mining in the past and, in other 
cases, serious health and safety haz
ards resulting from non-coal mining 
may require work before all coal 
mined lands are reclaimed.

Section 850.13 includes proposed re
quirements regarding the format and 
detail of State Reclamation Plans. A 
variety of alternatives to these re
quirements might be proposed ranging 
from a very loose set of objectives to 
much more stringent and detailed re
quirements (e.g., specific site location 
and hazard data). A less stringent set 
of requirements would probably com
plicate the annual grant process pro
posed in Part 852. More stringent re
quirements could become counterpro
ductive if they resulted in dealys in 
meeting State ̂ programs or caused 
States to reject the role given them by 
the Act. The Office believes that the 
proposed requirements are reasonable 
and consistent with its stewardship re
sponsibilities under Title IV of the 
Act.

Specific comments are requested on 
the paperwork and reporting burden 
this section would place on States. 
The Office solicits comments on how 
the burden can be reduced while meet
ing the requirements of the Act. The 
office also welcomes information 
about any duplication between the re
quirements in section 850.13 and other 
Federal reporting requirements. These 
comments will be provided to GAO as 
part of the clearance process required

under section 201(e) of the Act and 
sections 3502 and 3512 of Title 44, 
United States Code.

Section 850.13(c)(3) requires the 
States to describe its policies and pro
cedures regarding coordination of rec- 
1 agnation work with the Soil Conserva
tion Service and any Indian tribes 
within the State. This proposal will 
probably result in differing coordina
tion mechanisms and procedures in 
different States and is believed to be 
most consistent with State leadership 
of the overall reclamation program. 
Some consideration has been given to 
defining specific coordination mecha
nisms on a nationwide basis. HOwever, 
specific national mechanisms could in
terfere with viable organizational ar
rangements in the various States and 
are therefore deemed unnecessary.

Section 850.14(a)(1) requires the Di
rector to hold a public hearing within 
the State before he approves the plan, 
unless the State planning process in
cluded a hearing which provided ade
quate public notice and opportunity to 
comment on the proposed plan and 
the record of the hearing does not re
flect major unresolved controversies. 
The objective of this proposed rule, in 
conjunction with § 850.13(e), is to 
insure meaningul public participation 
in the development of the State Recla
mation. Program. The Office believes 
that such participation was a clear 
intent of Congress as reflected in 
many sections of the Act and is also 
consistent with the requirements of 
the National Environmental Policy 
Act. Comments on alternative partici-. 
pation requirements are solicited.

S tate R eclam ation  G r an ts

Part 852 includes procedures and re
quirements for annual grants to States 
to conduct reclamation activities 
under their approved Reclamation 
Plans. Grant applications would be ap
proved by the Regional Directors of 
the Office. The procedures for pro
cessing grant applications follow close
ly the procedures for other grant pro
grams administered by the Office 
(Parts 725 and 740) with one major ex
ception: Grant applications would be 
submitted according to the require
ments of OMB Circular A-102 in the 
format for Federal Assistance Applica
tions for Construction Programs. 
Limited variations to this format are 
described in the proposal.

Section 852.3(b) authorizes the Di
rector to approve grants to a State in 
excess of the amounts previously allo
cated and, therefore, available to the 
State. Such grants are authorized by 
section 402(g)(3) of the Act. Consider
ation was given to reserving all 
moneys, above the amounts allocated, 
for use on direct programs of the 
Office. While specific conditions under 
which such grants would be made 
have not been proposed, the Office be-
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lievès it desirable to retain the flexibil
ity of doing so on a case-by-case basis 
where an additional grant is the expe
ditious method for getting work done.

Section 852.15 proposes content and 
format requirements for annual grant 
applications. To a significant extent 
these requirements are established by 
OMB Circular A-102. The limited vari
ations proposed include deletion of the 
Circular’s requirement for advance 
submission of plans and specifications 
because such a requirement is not al
lowed under section 405(i) of the Act. 
Comments regarding additional, spe
cific variations from the requirements 
or format of OMB circular A-102 are 
solicited.

Specific comments are requested on 
the paperwork and reporting burden 
this section would place on States. 
The Office solicits comments on how 
the burden can be reduced while meet
ing the requirements of the Act and 
identification of any duplication be
tween the section and other Federal 
reporting requirements. These com
ments will be provided to GAO as part 
of the Clearance process required 
under section 201(e) of the Act and 
sections 3502 and 3512 of Title 44, 
United States Code.

Section 852.15(b)(2)(ii) requires a de
scription of the public involvement ob
tained or planned for each project. 
This requirement is not a part of the 
requirements of OMB Circular A-102. 
The requirement is proposed as.a re
flection of the intent of Congress that 
the public should participate in the 
development of reclamation objectives 
and plans. More stringent require
ments such as detailed procedures to 
be followed in obtaining public com
ment could be stated and may be nec
essary. The degree of public involve
ment required in the development and 
approval of State Reclamation Plans 
and in decisions regarding disposal of 
reclaimed lands are believed to be ade
quate at this time.

Section 852.17(b)(2) authorizes 
States to adjust the budget for individ
ual projects by $5,000 or five percent 
without advance approval. Such 
changes could not involve changes in 
project scope or objectives. This 
degree of adjustment is the maximum 
authorized by OMB Circular A-102 
and should provide needed flexibility 
for State program management. A va
riety of more restrictive provisions are 
available, including a requirement 
that all changes be approved in ad
vance. Such provisions may be unduly 
burdensome for effective program ad
ministration by a State. Furthermore, 
more restrictions, unless necessary, 
would be inconsistent with Congress’ 
intent to give States primary program 
responsibility under Title IV of the 
Act.

Indian R eclamation Program

Part 855 proposes special interim 
procedures for identifying and con

ducting needed reclamation work on 
Indian lands. Such procedures are nec
essary because the Act does not pro
vide for Indian regulatory programs 
until a study of how Indian lands are 
to be regulated is completed (section 
710 of the Act). Section 405(c) of the 
Act prohibits approval or funding of a 
State abandoned mine reclamation 
program unless the State has an ap
proved State regulatory program. Sec
tion 405(k) of the Act requires that 
Indian tribes be considered as States 
for purposes of Title IV. Thus, the 
Office lacks authority to approve or 
fund an Indian Reclamation Plan at 
this time because Indian tribes are not 
authorized to develop and get approv
al of a regulatory program.

The proposal would authorize the 
Regional Directors of the Office to 
work with Indian tribes and to consult 
with the Bureau of Indian Affairs to 
develop plans for reclamation activi
ties on Indian lands. Such a procedure 
is authorized by section 412(a) of the 
Act. No significant alternative has 
been identified other than deferral of 
Indian programs until the section 710 
study is completed. Such an alterna
tive might effectively preclude recla
mation work on Indian lands and 
would be detrimental to developing a 
systematic approach for reclamation 
activities on Indian land during the 
development of the Abandoned Mine 
Land Program. Deferral of Indian pro
grams at this time would also be in 
conflict with the overall structure of 
Title IV which anticipates Indian tribe 
participation at the same level as 
States, section 710 of the Act not to 
the contrary.

In this regard, Indian tribes have 
been included in the drafting of Parts 
840-848 in anticipation of specific leg
islative authority granting regulatory 
status to them. If the authorization is 
the same as for States, Part 855 may 
be deleted. If the authorization differs 
from that given States, Parts 840-848 
can be appropriately amended and 
Part 855 may also be amended and ex
panded. It should be observed, howev
er, that Parts 840-848 do not contain 
any independent authority for Indian 
tribes to act beyond that allowed by 
statute. Part 855 is proposed to pro
vide an administrative vehicle for the 
Office to begin necessary reclamation 
activities on Indian lands in accord
ance with Parts 840-848 when the 
Indian tribe desires such activity.

Environmental Impacts

The Office has determined, after 
conducting an environmental assess
ment of the proposed rules, that re
gional analyses will be performed on 
the environmentally significant as
pects of the various programs. This 
approach will be more meaningful be
cause it will ensure that the level of 
analysis is consistent with the regional

operations of the program. The region 
is the level at which most program de
cision will be made and most proposals 
requiring other decisions will be gener
ated. Furthermore, regional analyses 
will more clearly develop issues relat
ing to the various physio-geographic 
areas to be impacted by the programs.
. An environmental impact statement 

on the proposed rules is not required 
under section 102(2)(c) of the National 
Environmental Policy Act because 
they will not have a significant effect 
on the quality of the human environ
ment. The proposed rules only estab
lish procedures, required by section 
405(g) of the Act, for abandoned mine 
land reclamation programs. The rules 
do not propose an action entailing the 
commitment of resources at this time, 
but rather establish procedures for 
the consideration of commitments in 
the future. However, the Office be
lieves that the cumulative impacts of 
State and Federal Abandoned Mine 
Land Programs should be evaluated 
from an environmental perspective at 
an early date. Thus, the Office will un
dertake regional analyses of anticipat
ed environmental impacts of the pro
gram once the rules become final. Re
gional analyses and environmental 
impact statements will be developed 
under the supervision of the Division 
of Reclamation Planning and Stan
dards, Abandoned Mine Land Pro
gram. This Division will coordinate 
the development of format and con
tent in order to permit interregional 
comparisons and to provide a national 
focus.

The Office invites comments to help 
identify issues and aspects of the pro
gram considered to be of significant 
environmental concern that should be 
addressed in these environmental 
analyses.

D rafting Information

The principal authors of these pro
posed regulations are Daniel Jones, 
Bureau of Mines; Don O’Bryan, Envi
ronmental Protection Agency; Paul 
Reeves, Ray Bodker, and Richard Nal- 
bandian, Office of Surface Mining 
Reclamation and Enforcement; and 
John Beattie, Office of the Solicitor.’

Interested persons may examine the 
information, comments and legal opin
ions relied on by the authors during 
normal business hours in the Office of 
the Assistant Director, Abandoned 
Mine Land Reclamation, Office of 
Surface Mining Reclamation and En
forcement.

Note.—T he Departm ent of th e  Interior 
has determined th at th is docum ent does not 
contain a proposal having major economic 
consequences which would require a regula
tory analysis under Executive Order 12044.
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Dated: April 24,1978.
J oan  M . D avenpo rt , 

Assistant Secretary, 
Energy and Minerals.

It is proposed to add Parts 840, 841, 
843, 848, 850, 852 and 855 to Title 30, 
Chapter VII to read as follows:
PART 840— ABAND O N ED  MINE RECLAMATION  

FUNDS

Sec.
840.1 Scope.
840.2 Objectives.
840.3 [Reserved]
840.4 Responsibilities.
840.5 Definitions.
840.6-840.10 [Reserved]
840.11 Abandoned M ine Reclam ation  

Fund.
840.12 State Abandoned M ine Reclam ation  

Funds.
840.13 Indian Abandoned M ine Reclam a

tion Funds.
Authority: Secs. 201(c) Pub. L. 95-87, 91 

Stat. 449 (30 U.S.C. 1211) and section 412(a), 
Pub. L. 95-87, 91 Stat. 466 (30 U.S.C. 1242).

§ 840.1 Scope.
(a) This part sets forth general re

sponsibilities for administration of 
Abandoned Mine Land Reclamation 
Programs and procedures for the 
Abandoned Mine Reclamation Funds 
to finance such programs.

(b) Included in this part are general 
provisions describing—

(1) The source of moneys and use of 
such moneys to administer the Aban
doned Mine Land Reclamation Pro
grams; and

(2) the general responsibilities of 
agencies of the Federal Government, 
States, and Indian tribes in the con
duct of the programs.

(c) Regulations for implementation 
of the Rural Lands Reclamation Pro- 
gram are published by the Secretary 
of Agriculture in 7 CFR Part 632. The 
Department of Agriculture has identi
fied this program as the Rural Aban
doned Mine Program (RAMP).
§ 840.2 Objectives.

The objectives of this part are to 
provide an overview of the Abandoned 
Mine Land Reclamation Program re
sponsibilities and to provide detailed 
procedures for administration of 
State, Indian and Federal Abandoned 
Mine Reclamation Funds.
§ 840.3 [Reserved]

§ 840.4 Responsibilities.
(a) The Director, under the general 

direction of the Assistant Secretary, 
Energy and Minerals, is responsible 
for exercising the authority of the 
Secretary for administration of the 
Abandoned Mine Reclamation Fund 
Siid Abandoned Mine Land Reclama
tion Program.

(b) The Regional Directors of the 
Office are responsible for—

(1) Conducting reclamation activities 
where work is performed by the Office 
using the funds available to the Secre
tary;

(2) Reviewing and approving annual 
submissions of project grant applica
tions by States and Indian tribes 
under approved reclamation programs;

(3) Consulting with Indian tribes for 
which receipts to the Abandoned Mine 
Reclamation Fund are allocated to de
velop an orderly approach to reclama
tion until such time as the study re
quired by section 710 of the Act is 
completed and authorities provided 
for Indian regulatory programs com
parable to those of States under sec
tion 503 of the Act;

(4) Coordinating activities under 
Rural Lands, State and Indian Recla
mation Programs conducted with 
moneys from the Fund and projects 
carried out by the Office; and

(5) Consulting with other Federal 
agencies as necessary and'developing 
cooperative agreements with the ap
propriate surface management agency 
when Federal lands are considered for 
inclusion in a Federal or State Recla
mation Program.

(c) The States are responsible for—
(1) Preparing and submitting a State 

Reclamation Plan to the Director if 
the State elects to participate in the 
Abandoned Mine Land Reclamation 
Program;

(2) Establishing a State Abandoned 
Mine Reclamation Fund for use in 
conducting the State Reclamation 
Program;

(3) Submitting annual applications 
for grants, including descriptions of 
proposed projects;

(4) Submitting requests to the Re
gional Director for work to be done on 
noncoal mined lands;
/ (5) Submitting requests to the Re
gional Director for construction of 
specific facilities in communities im
pacted by coal development;

(6) Conducting reclamation work in 
accordance with grant agreements; 
and

(7) Submitting reports annually to 
the Regional Director describing pro
gress on previously funded projects.

(d) The Secretary of Agriculture 
through the Soil Conservation Service 
is responsible for—

(1) Promulgating regulations for 
conducting the Rural Lands Reclama
tion Program;

(2) Submitting annual requests to 
the Director for allocation of moneys 
for use in the Rural Lands Reclama
tion Program;

(3) Submitting annual reports to the 
Director describing progress of work 
previously funded; and

(4) Coordinating the Rural Lands 
reclamation Program with State and 
Indian Reclamation Programs and 
with reclamation activities conducted 
by the Office.

§ 840.5 Definitions.
(a) The Abandoned Mine Reclama

tion Fund, or Fund is a trust fund es
tablished on the books of the United 
States Treasury for the purpose of ac
cumulating revenue designated for 
reclamation of abandoned mine lands, 
and other activities authorized by Title 
IV, Pub. L. 95-87.

(b) Allocate means the administra
tive identification in the records of the 
Office of moneys in the Fund for a 
specific purpose; e.g. identification of 
moneys for exclusive use by a State.

(c) Emergency means an extreme 
danger which presents a high prob
ability of considerable physical harm 
to persons, property or the environ
ment before the danger can be abated 
under normal program operation pro
cedures.

* (d) Expended means that moneys
have been paid out by a State or 
Indian tribe for work that has been ac
complished or services rendered.

(e) Extreme danger means a condi
tion which could reasonably be expect
ed to cause considerable physical 
harm to persons, property, or the envi
ronment and to which persons or im
provements on real property are cur
rently exposed.

(f) Indian Abandoned Mine Recla
mation Fund, or Indian Fund, means 
a separate fund established by an 
Indian tribe for the purpose of ac
counting for moneys granted by the 
Director under an approved Indian 
Reclamation Program and other 
moneys authorized by these regula
tions to be deposited in the Indian 
Fund.

(g) Indian Reclamation Program 
means a program established by an 
Indian tribe in accordance with this 
chapter for reclamation of land and 
water adversely affected by past 
mining, including the reclamation 
plan and annual applications for 
grants under the plan.

(h) Reclamation activities means 
restoration, reclamation,. abatement, 
control or prevention of adverse ef
fects of mining.

(i) Reclamation Plan means a plan 
submitted and approved under Part 
850 of this chapter.

(j) State Abandoned Mine Reclama
tion Fund or State Fund, means a sep
arate fund established by a State for 
the purpose of accounting for moneys 
granted by the Director under an ap
proved State Reclamation Program 
and other moneys authorized by these 
regulations to be deposited in the 
State Fund.

(k) State Reclamation Program 
means a program established by a 
State in accordance with this chapter 
for reclamation of land and water ad
versely affected by past mining, in
cluding the reclamation plan and 
annual applications for grants under 
the plan.
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§§ 840.6-840.10 [Reserved]
§ 840.11 Abandoned mine reclamation 

fund.
(a) Revenue to the Fund shall in

clude—
(1) Reclamation fees collected under 

section 402 of the Act and Part 837 of 
this chapter;

(2) Amounts collected by the Office 
from charges for use of land acquired 
or reclaimed with moneys from the 
Fund under Part 845 of this chapter;

(3) Moneys recovered by the Office 
through satisfaction of liens filed 
against privately owned lands re
claimed with moneys from the Fund 
under Part 848 of this chapter;

(4) Moneys recovered by the Office 
from the sale of lands acquired with 
moneys from the Fund or by donation 
under Part 845 of this chapter; and

(5) Moneys donated to the Office for 
the purpose of abandoned mine land 
reclamation.

(b) Moneys deposited in the Fund 
and appropriated by the Congress 
shall be used for the following pur
pose—

(1) An amount not exceeding 10 per
cent of the reclamation fees collected 
each quarter, up to a maximum of 
$10,000,000 each year, shall be used to 
finance the Small Operator Assistance 
Program under Part 795 of this chap
ter.

(2) An amount equal to 50 percent of 
the reclamation fees collected from 
within a State shall be allocated at the 
end of the fiscal year in which they 
are collected for use in that State 
under an approved State Reclamation 
Plan. Reclamation fees collected from 
Indian reservations shall not be in
cluded in the calculation of amounts 
to be allocated to a State. If a State 
advises the Office in writing that it 
does not intend to submit a State Rec
lamation Plan, no moneys shall be al
located to that State. Amounts allocat
ed to a State that have not been grant
ed to the State within 3 years from 
the date of allocaton shall be available 
to the Director for other purposes 
under paragraph (b)(5) of this section. 
Amounts allocated and granted to the 
State that have not been expended 
within 3 years from the date of alloca
tion may be withdrawn from the State 
if the Director finds in writing—

(i) That the amounts involved are 
not necessary to carry out the ap
proved reclamation activities; or

(ii) That failure to expend is a result 
of avoidable delays in conducting ap
proved reclamation activities.

(3) An amount equal to 50 percent of 
the reclamation fees collected from 
within an Indian reservation shall be 
allocated at the end of the fiscal year 
in which they are collected for use 
within that reservation under an ap
proved Indian Reclamation Plan. If an 
Indian tribe advises the Office in writ-
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ing that it does not intend to submit 
an Indian Reclamation Plan, no 
moneys shall be allocated to that 
tribe. Amounsts allocated to an Indian 
reservation that have not been grant
ed to the Indian tribe for the reserva
tion within 3 years from the date of al
location shall be availbale to the Di
rector for other purposes under para
graph (b)(5) of this section. Amounts 
allocated and granted to the Indian 
tribe that have not been expended 
within 3 years from the date of alloca
tion may be withdrawn from the 
Indian tribe if the Director finds in 
writing—

(i) That the amounts involved are 
not necessary to carry out the ap
proved reclamation activities; or

(ii) That failure to expend is a result 
of avoidable delays in conducting ap
proved reclamation activities.

(4) An amount not exceeding 20 per
cent of the moneys deposited in the 
Fund annually may be transferred to 
the Secretary of Agriculture to carry 
out the Rural Lands Reclamation Pro
gram pursuant to 7 CFR Part 632.

(5) All amounts not used for the 
above purposes shall be available to 
the Director for the following pur
poses—

(i) Acquisition, reclamation and res
toration of land and water resources 
adversely affected by past coal mining.

(ii) Filling of voids and sealing of 
tunnels, shafts, and entryways and the 
reclamation of the adverse surface im
pacts of underground or surface 
m in in g  for other minerals and materi
als including acquisition of land and 
water if required. This work shall be 
done only with those moneys allocated 
or available for allocation to a State or 
Indian reservation under paragraphs
(b) (2) or (3) of this section.

(ill) Studies by contract with public 
or private organizations to provide in
formation, advice or technical assis
tance, including research and develop
ment projects.

(iv) Reclamation fee collection ac
tivities and other administrative ex
penses necessary to accomplish the 
purposes of Title IV of the Act.

(v) Reclamation grants to States or 
Indian tribes in excess of amounts pro
vided under paragraph (b) (2) or (3) of 
this section.
§840.12 State abandoned mine reclama

tion funds.
(a) An account to be known as the 

State Abandoned Mine Reclamation 
Fund shall be established in each 
State with an approved State Recla
mation Plan. The State Fund shall be 
managed in accordance with. Office of 
Management and Budget Circular No. 
A-102.

(b) Revenue to the State Fund shall 
include—

(1) Amounts granted to the State by 
the Office for purposes of conducting

the approved State Reclamation Plan 
under Part 852 of this chapter.

(2) , Moneys collected by the State 
from charges for uses of lands ac
quired or reclaimed with moneys from 
the State Fund under Part 845 of this 
chapter.

(3) Moneys recovered by the State 
through the satisfaction of liens filed 
against privately owned lands re
claimed with moneys from the State 
Fund under Part 848 of this chapter.

(4) Moneys recovered by the State 
from the sale of lands acquired with 
moneys from the State Fund under 
Part 845 of this chapter.

(5) Such other moneys as the State 
decides should be deposited in the 
State Fund for use in carrying out the 
State Reclamation Program.

(c) Moneys deposited in the State 
Fund shall be used to carry out the 
State Reclamation Plan approved 
under Part 850 of this chapter.
§840.13 Indian abandoned mine reclama

tion funds.
(a) An account to be known as the 

Indian Abandoned Mine Reclamation 
Fund shall be established by each 
Indian tribe with an approved Indian 
Reclamation Plan. The Indian Fund 
shall be managed in accordance with 
Office of Management and Budget 
Circular No. A-102.

(b) Revenue to the Indian Fund 
shall include—

(1) Amounts granted to the Indian 
tribe by the Office for purposes of 
conducting the approved Indian Recla
mation Plan.

(2) Moneys collected by the Indian 
tribe from charges for uses of land ac
quired or reclaimed with moneys from 
the Indian Fund under Part 845 of 
this chapter.

(3) Moneys recovered by the Indian 
tribe through the satisfaction of liens 
filed against privately owned lands re
claimed with moneys from the Indian 
Fund under Part 848 of this chapter.

(4) Moneys recovered by the Indian 
tribe from the sale of lands acquired 
with moneys from the Indian Fund 
under Part 845 of this chapter.

(5) Such other moneys as the Indian 
tribe decides should be deposited in 
the Indian Fund for use in carrying 
out the Indian Reclamation Program.

(c) Moneys deposited in the Indian 
Fund shall be used to carry out recla
mation activities under Part 855 of 
this chapter.

PART 841— GENERAL RECLAMATION  
REQUIREMENTS

Sec.
841.1 Scope.
841.2 Objectives.
841.3-841.10 [Reserved]
841.11 Applicability.
841.12 Eligible land and water.
841.13 Reclam ation objectives and prior

ities.
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Sec.
841.14 Reclam ation project evaluation.

Authority: Sec. 201(c) Pub. L. 95-87, 91 
Stat. 449 (30 U.S.C. 1211) and Section  
412(a), Public Law 95-87, 91 Stat. 466 (3Q 
U.S.C. 1242).

§841.1 Scope.
This part establishes general re

quirements for the selection of work 
to be performed with moneys from the 
Abandoned Mine Reclamation Fund, 
State and Indian Abandoned Mine 
Reclamation Fund. It includes land 
and water eligibility requirements, rec
lamation project objectives and stan
dards, and project evaluation factors.
§ 841.2 Objectives.

The objectives of this part are to es
tablish conditions for the use of Aban
doned Mine Reclamation Funds that 
are common to approved State and 
Indian Reclamation Programs, the 
Rural Lands Reclamation Program, 
and the reclamation activities conduct
ed or funded directly by the Office.
§§ 840.3-840.10 [Reserved]
§ 841.11 Applicability.

The provisions of this Part apply to 
all reclamation projects to be carried 
out with money from the Fund or a 
State or Indian Fund as defined by 
Part 840 of this chapter.
§ 841.12 Eligible Lands and Water.

(a) Land and water are eligible for 
reclamation activities if—

(1) They were mined or affected by 
mining processes before August 3, 
1977;

(2) They were inadequately re
claimed; and

(3) They were abandoned, in that 
there is no pontinuing responsibility 
on the part of any operator, permittee, 
or agent of the operator or permittee, 
or the State as a result of a bond for
feiture, to reclaim them under State of 
Federal law.

(b) Land and water which were 
mined or affected by mining for min
erals and materials other than coal 
shall be eligible for reclamation activi
ties under a State of Indian Reclama
tion Program if the Director finds in 
writing that—

(1) The conditions of paragraph (a) 
of this section have been met;

(2) The reclamation has been re
quested by the Governor of the State 
or head of the tribal governing body;

(3) All reclamation with respect to 
abandoned coal mine land and water 
bas been accomplished within the 
State or Indian reservation in which 
they are located or the reclamation is 
necessary for the protection of public 
health and safety; and

(4) Moneys allocated to the State or 
Indian Reservation under §840.11 (b) 
(2) and (3) of this chapter are avail
able for the work.

(c) For purposes of this section, in
adequately reclaimed land means land 
or water affected by mining or mining 
processes conducted before August 3, 
1977, which continue, in their present 
condition, to substantially degrade the 
quality of the environment, prevent or 
damage the beneficial use of land or 
water resources, or endanger the 
health or safety of the public.
§ 841.13 Reclam ation Objectives and Pri

orities.
Reclamation projects shall meet one 

or more of the objectives stated in this 
section. The objectives are stated in 
the order of priority with the highest 
priority first. Preference among those 
projects competing for available re
sources shall be given to projects 
meeting higher priority objectives.

(a) Protection of public health, 
safety, general welfare and property 
from extreme danger resulting from 
the adverse effects of past mining 
practices.

(b) Protection of public health, 
safety, and general welfare from ad
verse effects of past mining practices 
which do not constitute an extreme 
danger.

(c) Restoration of eligible land and 
water and the environment previously 
degraded by adverse effects of past 
mining practices, including measures 
for the conservation and development 
of soil, water (excluding channeliza
tion), woodland, fish and wildlife, re
creation resources, and agricultural 
productivity.

(d) Research and demonstration pro
jects relating to the development of 
surface coal mining reclamation and 
water quality control program meth
ods and techniques.

(e) Protection, repair, replacement, 
construction or enhancement of public 
facilities such as utilities, roads, re
creation and conservation facilities ad
versely affected by past coal mining 
practices.

(f) Development of publicly owned 
land adversely affected by past coal 
mining practices, including land ac
quired under Part 845 of this chapter, 
for recreation, and historic purposes, 
conservation, and reclamation pur
poses or open space benefits.
841.14 Reclam ation Project Evaluation.

Proposed reclamation projects and 
completed reclamation work shall be 
evaluated in terms of the factors 
stated in this section. The factors shall 
be used to determine whether or not 
proposed reclamation will be under
taken and to assign priorities to pro
posals intended to meet the same ob
jective under §841.13. Completed rec
lamation shall be evaluated in terms 
of the factors set forth below as a 
means to identify conditions which 
should be avoided, corrected or im
proved in plans for future reclamation 
work. The factors shall include—

(a) The need for reclamation work to 
accomplish one or more specific recla
mation objectives as stated in § 841.13.

(b) The availability of technology to 
accomplish the reclamation work with 
reasonable assurance of success. In the 
case of research and demonstration 
projects, the research capability and 
plans shall provide reasonable assur
ance of beneficial results without re
sidual adverse impacts.

(c) The specific benefits of reclama
tion which are desirable in the area in 
which the work will be carried out. 
Benefits to be considered include but 
are not limited to

il)  Protection of human life, health
or safety.

(2) Protection of the environment, 
including air and water quality, fish 
and wildlife habitat, visual beauty, his
toric or cultural resources and recrea
tion resources.

(3) Protection of public or private 
property.

(4) Abatement of adverse social and 
economic impacts of past mining on 
persons or property including employ
ment, income and land values or uses, 
or assistance to persons disabled, dis
placed or dislocated by past mining 
practices.

(5) Improvement of environmental 
conditions which may be considered to 
generally enhance the quality of 
human life.

(6) Improvement of the use of natu
ral resources, including post-reclama
tion land uses which—

(i) Increase the productive capability 
of the land to be reclaimed.

(ii) Enhance the use of surrounding 
lands consistent with existing land use 
plans.

(iii) Provide for contruction or en
hancement of public facilities.

(iv) Provide for residential, commer
cial or industrial developments consis
tent with the needs and plans of the 
community in which the site is locat
ed.

(7) Demonstration to the public and 
industry of methods and technologies 
which can be used to reclaim areas dis
turbed by mining.

<d) The acceptability of any addi
tional adverse impacts to people or the 
environment that will occur during 
reclamation and of uncorrected condi
tions, if any, that will continue to exist 
after reclamation.

(e) The costs of reclamation. Consid
eration shall be given to both the 
economy and efficiency of the recla
mation work and to the results ob
tained or expected as a result of recla
mation.

(f ) The availability of additional coal 
or other mineral or material resources 
within the project area which—

(1) Results in a reasonable probabil
ity that the desired reclamation will 
be accomplished during the process of 
future mining; or
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(2) Requires special consideration to 
assure that the resource is not lost as 
a result of reclamation and that the 
benefits of reclamation are not negat
ed by subsequent, essential resource 
recovery operations.

(g) The acceptability of post-recla
mation land uses in terms of compata- 
bility with land uses in the surround
ing area, consistency with applicable 
State and local land use plans and 
laws, and the needs and desires of the 
community in which the project is lo
cated.

(h) The probability of post-reclama
tion management and control of the 
area consistent with the reclamation 
completed.

(i) Additional factors and values as 
developed by State, Indian or Federal 
agencies administering reclamation 
programs and projects.

PART 843— RIGHTS O F ENTRY

Sec.
843.1 Scope.
840.2-840.10 [Reserved].
843.11 Consent to  entry.
843.12 Entry for studies or exploration.
843.13 Entry for reclamation.
843.14 Entry for em ergency reclamation.

Authority: Sec. 201(c), Pub. L. 95-87, 91 
Stat. 449 (30 U.S.C. 1211) and Sec. 412(a), 
Pub. L. 95-87, 91 Stat. 466 (30 U.S.C. 1242).

§ 843.1 Scope.
This part establishes procedures for 

entry to lands or property by the 
Office, or a State or Indian tribe 
under an approved Reclamation Plan, 
for the purposes of conducting studies 
or exploratory work to determine the 
existance of adverse effects of past 
coal mining practices and performing 
reclamation work.
§§ 840.2-840.10 [Reserved].
§ 843.11 Consent to entry.

The Office, State or Indian tribe 
shall take all reasonable actions to 
obtain written consent from the owner 
of record of the land or property to be 
entered in advance of such entry. The 
consent shall be in the form of a 
signed statement by the owner of 
record or his authorized agent which, 
as a minimum, includes a legal descrip
tion of the land to be entered, the pro
jected nature of work to be performed 
on the lands and any special condi
tions for entry. The statement shall 
not include any commitment by the 
Office, State or Indian tribe to per
form reclamation work nor to compen
sate the owner for entry.,
§ 843.12 Entry for studies or exploration.

(a) The Office, State or Indian tribe 
under an approved Reclamation Plan, 
or their agents, employees or contrac
tors, shall have the right to enter 
upon any property for the purpose of

conducting studies or exploratory 
work to determine the existence of ad
verse effects of past coal mining prac
tices and the feasibility of restoration, 
reclamation, abatement, control, or 
prevention of such adverse effects.

(b) If the owner of the land to be en
tered under this section will not pro
vide consent to entry, the Office, State 
or Indian tribe shall give notice in 
writing to the owner of its intent to 
enter for purposes for study and ex
ploration to determine the existence 
of adverse effects of past coal mining 
practices which may be harmful to the 
public health, safety or general wel
fare. The notice shall be by mail, 
return receipt requested, to the owner, 
if known, and shall include a state
ment of the reasons why entry is be
lieved necessary. If the owner is not 
known, or the current mailing address 
of the owner is not known, or the 
owner is not readily available, the 
notice shall be posted in one or more 
places on the property to be entered 
where it is readily visible to the public 
and advertised once in a newspaper of 
general circulation in the locality in 
which the land is located. Notice shall 
be given at least 30 days before entry.
§ 843.13 Entry for reclamation.

(a) The Office, State or Indian tribe 
under an approved Reclamation Plan, 
or their agents, employees or contrac
tors, may enter upon land to perform 
reclamation if the consent of the 
owner cannot be obtained.

(b) Prior to entry under this section, 
the Regional Director, State or Indian 
tribe shall find in writing with sup
porting reasons that—

(1) Land or water resources have 
been adversely affected by past coal 
mining practices;

(2) The adverse effects are at a stage 
where, in the interest of the public 
health, safety or the general welfare 
action to restore, reclaim, abate, con
trol, or prevent should be taken; and

(3) The owner of the land or water 
resources where entry must be made 
to restore, reclaim, abate, control, or 
prevent the adverse effects of past 
coal mining practices is not known or 
readily available; or

(4) The owner will not give permis
sion for the Office, the State or Indian 
tribe, their agents, employees, or con
tractors to enter upon such property 
to restore, reclaim, abate, control, or 
prevent the adverse effects of past 
coal mining practices.

(c) The Regional Director, State, or 
Indian tribe shall give notice of its 
intent to enter for purposes of con
ducting reclamation at least 30 days 
before entry upon the property. The 
notice shall be in writing and shall be 
mailed, return receipt requested, to 
the owner, if known, with a copy of 
the findings required by this section. 
If the owner is not known, or if the

current mailing address of the owner 
is not known, notice shall be posted in 
one or more places on the property to 
be entered where it is readily visible to 
the public and advertised once in a 
newspaper of general circulation in 
the locality in which the land is locat
ed. The notice posted on the property 
aind advertised in the newspaper shall 
include a statement of where the find
ings required by this section may be 
inspected or obtained.
§ 843.14 Entry for emergency reclamation.

(a) The Office, its agents, employees 
or contractors shall have the right to 
enter upon any land where an emer
gency exists and on any other land to 
have access to the land where the 
emergency exists to restore, reclaim, 
abate, control, or prevent the adverse 
effects of coal mining practices and to 
do all things necessary or expedient to 
protect the public health, safety or 
general welfare.

(b) Prior to entry under this section, 
the Regional Director shall make a 
written finding with supporting rea
sons that—

(1) An emergency exists constituting 
a danger to the public health, safety 
or general welfare;

(2) Emergency restoration, reclama
tion, abatement, control, or prevention 
of adverse effects of past coal mining 
is necessary and;

(3) No other person or agency will 
act expeditiously to restore, reclaim, 
abate, control, or prevent the adverse 
effects of past coal mining practices.

(c) Notice to owner shall not be re
quired prior to entry for emergency 
reclamation. The Regional Director 
shall make reasonable efforts to notify 
such owner and obtain consent prior 
to entry consistent with the emergen
cy conditions that exist. Written 
notice shall be given to the owner as 
soon after entry as practical. The 
notice shall be mailed, return receipt 
requested, to the owner, if known, and 
shall include a copy of the findings re
quired by this section. If the owner is 
not known, or if the current mailing 
address of the owner is not known, 
notice shall be posted on the property 
entered in one or more places where it 
is readily visible to the public and ad
vertised once in a newpaper of general 
circulation in the locality in which the 
land is located. The notice posted on 
the property and advertised in the 
newspaper shall include a statement 
that an emergency existed and where 
the findings required by this section 
may be inspected or obtained.

(d) The moneys expended for such 
work, and the benefits accruing to any 
such premises so entered, shall be 
chargeable against such land and shall 
mitigate or offset any claim in, or any 
action brought by any owner of any 
interest in such premises for any al
leged damages as a result of the entry.
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PART 845— ACQUISITION, M AN AG EM EN T  
AND DISPOSITION O F LANDS A N D  WATER

Sec.
845.1 Scope.
845.2-845.10 [Reserved]
845.11 Land eligible for acquisition.
845.12 Procedures for acquisition.
845.13 Acceptance of gifts o f land.
845.14 M anagement of acquired land.
845.15 Disposition o f reclaimed land.

Authority: Sec. 201(c), Pub. L. 95-87, 91 
Stat. 449 (30 U.S.C. 1211) and Sec. 412(a), 
Pub. L. 95-87, 91 Stat. 466 (30 U.S.C. 1242).

§ 845.1 Scope.
This part establishes procedures for 

acquisition, management and disposi
tion of eligible land and water for rec
lamation purposes by the Office or a 
State or Indian tribe under an ap
proved Reclamation Plan. It also es
tablishes requirements for the collec
tion of charges for the use of acquired 
land and disposition of the proceeds 
from the use or sale of acquired land.
§§845.2-845.10 [Reserved]
§ 845.11 Land eligible for acquisition.

(a) Land adversely affected by past 
coal mining practices may be acquired 
by the Office or by a State or Indian 
tribe if approved in advance by the 
Office. Prior to approval of the acqui
sition of such land, the Regional Di
rector shall find in writing that acqui
sition is necessary for successful recla
mation and that—

(1) The acquired land will serve re
creation, historic, conservation and 
reclamation purposes or provide open 
Space benefits after restoration, recla
mation, abatement, control or preven
tion of the adverse effects of past coal 
mining practices; and

(2) Permanent facilities such as a 
treatment plant or a relocated stream 
channel will be constructed on the 
land for the restoration, reclamation, 
abatement, control, or prevention of 
the adverse effects of past coal m in in g  
practices.

(b) Coal refuse disposal sites and all 
coal refuse thereon may be acquired 
by the Office or by a State or Indian 
tribe if approved in advance by the 
Office. Prior to approval of the acqui
sition of such sites, the Regional Di
rector shall find in writing that the ac
quisition of such land is necessary for 
successful reclamation and will serve 
the purposes of the Abandoned Mine 
Land Reclamation Program or that 
public ownership is desirable to meet 
an emergency situation and prevent 
recurrence of adverse effects of past 
coal mining practices.

(c) (1) Land adversely affected by 
Past mining practices may be acquired 
by the Office if the Director finds in 
writing that acquisition with moneys 
from the Fund is an integral and nec- 
es®ary element of an economically fea
sible plan for a project to construct or 
rehabilitate housing for—

(1) Persons disabled as the result of 
employment in the mines or work inci
dental thereto;

(ii) Persons displaced by acquisition 
of land under these regulations;

(iii) Persons dislocated as the result 
of adverse effects of coal m in in g  prac
tices which constitute an emergency 
for which the Regional Director has 
made the determination required by 
§ 843.14 of this chapter; or

(iv) Persons dislocated as the result 
of natural disasters or catastrophic 
failures from any cause.

(2) The Director may acquire such 
land in the name of the United States 
directly or through a State, any de
partment, agency or instrumentality 
of a State, or any public body or non
profit organization designated by a 
State.

(d) Land or interests in land needed 
to fill voids, seal abandoned tunnels, 
-shafts, and entry ways or reclaim sur
face impacts of underground or sur
face mines may be acquired by the 
Office if the Director finds that acqui
sition is necessary under § 841.12(b) of 
this chapter.

(e) The Office, State or Indian tribe 
which acquires land under this part 
shall acquire only such interests in the 
land as are necessary for the reclama
tion work planned or the post-reclama
tion use of the land. Interests in im
provements on the land, mineral 
rights or associated water rights may 
be acquired if—

(1) The customary practices and 
laws of the State in which the land is 
located will not allow severance of 
such interests from the surface estate; 
or

(2) Such interests are necessary to 
the reclamation work planned or the 
post-reclamation use of the land; and

(3) Adequate written assurances 
cannot be obtained from the owner of 
the severed interest that future use of 
the severed interest will not be in con
flict with the reclamation to be accom
plished.
§ 845.12 Procedures for acquisition.

(a) An appraisal of the fair market 
value of all land or interest in land to 
be acquired shall be obtained from a 
professional appraiser. The appraisal 
shall state the fair market value of the 
land as adversely affected by past 
mining and shall otherwise conform to 
the requirements of the handbook on 
Uniform Appraisal Standards for Fed
eral Land Acquisitions (Interagency 
Land Acquisition Conference 1973).

(b) When practical, acquisition shall 
be by purchase from a willing seller. 
The amount paid for interests ac
quired shall reflect the fair market 
value of the interests as adversely af
fected by past mining.

(c) When necessary, land or interests 
in land may be acquired by condemna
tion. Condemnation procedures shall

not be started until all reasonable ef
forts have been made to purchase the 
land or interests in lands from a will
ing seller.

(d) The Office, State or Indian tribe 
which acquires land under this part 
shall comply, at a minimum and to the 
extent applicable, with the Uniform 
Relocation Assistance and Real Prop
erty Acquisition Policies Act of 1970, 
42 U.S.C., section 4601, et seq., 41 CFR 
Part 114-50; Solicitor of the Interior's 
regulations for Approval of Title to 
Lands and Condemnation, I SRM 6.1 
et seq.; and Regulations of the Attor
ney General under Order No. 440-70 
dated October 2, 1970, establishing 
standards for title approval of lands to 
be acquired for Federal public pur
poses.

(e) Title to all interests in land ac
quired by the Office shall be in the 
name of the United States.

(f) Title to all interests in land ac
quired by a State shall be in the name 
of the State and shall be recorded in 
accordance with applicable State law 
and regulation.

(g) Title to all interests in land ac
quired by an Indian tribe shall, where 
authorized by law, be held in the name 
of the United States in trust for the 
benefit of that tribe and shall be re
corded in the appropriate office of. the 
Bureau of Indian Affairs. In absence 
of a trust authorization, title shall be 
held in the name of the tribe and shall 
be recorded in accordance with appli
cable law.
§ 845.13 Acceptance of gifts of land.

(a) The Director in accordance with 
Department of Justice procedures for 
the acquisition of real property, or a 
State of Indian tribe under an ap
proved Reclamation Plan, may accept 
donations of title to land or interest in 
land which is necessary for reclama
tion activities.

(b) Offers to make a gift of such 
land or interest in land shall be in 
writing and shall include—

(1) A statement of the interest 
which is being offered.

(2) A legal description of the land 
and a description of any improvements 
on it.

(3) A description of any limitations 
on the title or conditions as to the use 
or disposition of the land existing or 
to be imposed by the donor.

(4) A statement that—
(i) The offeror is the record owner of 

the interest being offered.
(ii) The interest offered is free and 

clear of all encumbrances except as 
clearly stated in the offer.

(iii) There are no adverse claims 
against the interest offered.

(iv) There are no unredeemed tax 
deeds outstanding against the interest 
offered.

(v) There is no continuing responsi
bility under State or Federal law for 
reclamation.
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(5) An intemization of any unpaid 
taxes or assessments levied, assessed 
or due which could operate as a lien 
on the interest offered.

(c) If the offer is accepted, a deed of 
conveyance shall be executed, ac
knowledged, and recorded. The deed 
shall state that it is made “as a gift 
under the Surface Mining Control and 
Reclamation Act of 1977.” Title to do
nated land shall be in the name of the 
United States if the donation is to the 
Office or in the name of the State if 
the donation is to a State. Title to 
land donated to an Indian tribe shall, 
where authorized by law, be taken in 
the name of the United States in trust 
for the benefit of that tribe. In the ab
sence of a trust authorization, title 
shall be taken in the name of the 
tribe.
§ 845.14 Management of acquired lands.

(a) Land acquired under this part 
may be used pending disposition under 
§ 845.15 for any lawful purpose that is 
not inconsistent with the reclamation 
activities and post-reclamation uses 
for which it was acquired.

(b) Any user of land acquired under 
this part shall be charged a use fee. 
The fee shall be determined on the 
basis of the fair market value of the 
benefits granted to the user, charges 
for comparable uses within the sur
rounding area, or the costs to the 
Office, State or Indian tribe for pro
viding the benefit, whichever is appro
priate. The Regional Director may 
waive the fee if he finds in writing 
that such a waiver is in the public in
terest.

(c) All use fees collected shall be de
posited in the appropriate Abandoned 
Mine Reclamation Fund in accordance 
with Part 840 Of this chapter, unless 
previously appropriated or otherwise 
authorized by the Congress, State leg
islature or tribal governing body for 
the specific purpose of operating and 
maintaining improvement of the land.
§ 845.15 Disposition of reclaimed lands.

(a) Prior to the disposition of any 
land acquired under this part, the Re
gional Director, State or Indian tribe 
which acquired the land shall—

(1) Publish a notice which describes 
the proposed disposition of the land in 
a newspaper of general circulation 
within the area where the land is lo
cated for a minimum of four succes
sive weeks. The notice shall provide at 
least 30 days for public comment and 
state where copies of plans for disposi
tion of the land may be obtained or re
viewed and the address to which com
ments on the plans should be submit
ted. The notice shall also state that a 
public hearing will be held if request
ed by any person.

(2) Hold a public hearing if request
ed as a result of the public notice. The 
Regional Director, State or Indian

tribe may determine that a hearing is 
appropriate even if a request is not re
ceived. It shall be scheduled at a time 
and place that affords local citizens 
and governments the maximum oppor
tunity to participate. The time and 
place of the hearing shall be an
nounced in a newspaper of general cir
culation in the area in which the land 
is located at least 30 days before the 
hearing. All comments received at the 
hearing shall be recorded.

(3) Make a written finding that the 
proposed disposition is appropriate 
considering all comments received and 
consistent with any local, State or 
Federal laws or regulations which 
apply.

(b) The Director may transfer the 
administrative responsibility for land 
acquired by the Office to any other 
Federal Department or agency, with 
or without cost to that Department or 
agency. The agreement, including 
amendments, under which a transfer 
is made shall specify—

(1) The purposes for which the land 
may be used be consistent with the au
thorization under which the land was 
acquired; and

(2) That the administrative responsi
bility for the land will revert to the 
Office if, at any time in the future, 
deemed appropriate by the Director 
and he upon a finding that the land is 
not used for the purposes specified;

(c) A State or Indian tribe may 
transfer, with approval of the Region
al Director, the administrative respon
sibility for land acquired under this 
part tp any agency or political subdivi
sion of the State or Indian tribe with 
or without cost to that agency. The 
agreement, including amendments, 
under which a transfer is made shall 
specify—

(1) The purposes for which the land 
may be used consistent with the au
thorization under which the land was 
acquired; and

(2) That the administrative responsi
bility for the land will revert to the 
State or Indian tribe which acquired 
the lands if, at any time in the future, 
the land is not used for the purposes 
specified.

(d) A State or Indian tribe may, with 
approval by the Regional Director, 
transfer title to abandoned and unre
claimed land to the United States to 
be reclaimed and administered by the 
Office. The State or Indian tribe 
which transfers land to the Office 
under this paragraph shall have a 
preference right to purchase such land 
from the Office after reclamation is 
completed. The price to be paid by the 
State or Indian tribe shall be the fair 
market value of the land in its re
claimed condition less any portion of 
the land acquisition price paid by the 
State or Indian tribe.

(e) The Director may sell any land 
acquired and reclaimed under this

part except that acquired under 
§ 845.11(c) to the State or local govern
ment within whose borders the land is 
located or to an Indian tribe if the 
land is within the exterior boundaries 
of an Indian reservation.

(1) Before reclaimed land is sold to a 
State, local government or Indian 
tribe, the purchaser shall state in writ
ing the public purposes for which the 
land is to be used. The public purpose 
shall be considered valid if it is autho
rized as a public function by appropri
ate State law or Indian tribal ordi
nance and is consistent with the condi
tions under which the land was ac
quired.

(2) The price to be paid by the State, 
local government or Indian tribe shall 
be the fair market value of the land in 
its reclained condition. The land may 
be sold at a lower price negotiated by 
the Director, but the price shall not be 
less than the cost to the United States 
for acquiring and reclaiming the land.

(3) The sales agreement for land 
sold under this paragraph shall state 
valid public purposes for which the 
land may be used. If, at any time in 
the future, the land is not used for the 
purposes stated, all right and title to 
or interest in such land shall revert to 
the United States.

(f) The Director may transfer or sell 
land acquired under § 845.11(c), with 
or without monetary consideration, to 
any State or political subdivision of a 
State to any Indian tribe, or to any 
person, firm, association or corpora
tion.

(1) The transfer or sale shall not be 
made unless the Director finds in writ
ing that the transfer or sale is an in- 
tergral and necessary element of an 
economically feasible plan for the pro
ject for which the land was acquired.

(2) The price at which land is sold 
under paragraph (f) of this section 
shall be negotiated between the Direc
tor and the purchaser. The price may 
be below the fair market value if eco
nomically necessary for the success of 
the project.

(3) If the price at which the land is 
sold is below the fair market value of 
the land, or if the land is transferred 
at no cost to the recipient, the recipi
ent shall agree in advance that no por
tion of the difference between the 
amount paid and the fair market value 
will accrue as a profit, or as an offset 
to other business losses, to any private 
person, firm, association or corpora
tion.

(4) The transfer or sales agreement 
for land disposed of under paragraph
(f) of this section shall state the pur
poses for which the land was acquired 
and will be used. If, at any time in the 
future the land is not used for the pur
poses stated, all right, title and inter
est in such land shall revert to the 
United States.

(g) The Director, a State or Indian 
tribe with the approval of the Region-
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al Director may sell land acquired 
under this part by public sale if such 
land is suitable for industrial, commer
cial, residential or recreational devel
opment and if such development is 
consistent with local, State or Federal 
land use plans for the area in which 
the land is located.

(1) Land shall be sold by public sale 
only if it is found that retention by 
the Office, State or Indian tribe, or 
disposal under other paragraphs of 
this section, is not in the public inter
est.

(2) Land shall be sold for not less 
than fair market value under a system 
of competitive bidding which includes 
at a minimum—

(i) Publication of a notice once a 
week for 4 weeks in a newspaper of 
general circulation in the locality in 
which the land is located. This notice 
shall describe the land to be sold, state 
the appraised value, state any restric
tive covenants which will be a condi
tion of the sale, and state the time and 
place of the sale.

(ii) Provisions for sealed bids to be 
submitted prior to the sale date fol
lowed by an oral auction open to the 
public.;

(h) All moneys received from dispos
al of land under this part shall be de
posited in the appropriate Abandoned 
Mine Reclamation Fund in accordance 
with Part 840 of this chapter.

PART 848— RECLAMATION O N  PRIVATE LAND  

Sec.
848.1 Scope.
848.2-848.10 [Reserved!.
848.11 Operations on private land.
848.12 Appraisals.
848.13 Liens.
848.14 Satisfaction of liens.

Au t h o r it y : Sec. 201(c), Pub. L. 95-87, 91 
Stat. 449 (30 U.S.C. 1211) and Sec. 412(a). 
Pub. L. 95-87, 91 Stat. 466 (30 U.S.C. 1242).

§ 848.1 Scope.
This part authorizes reclamation on 

private land and establishes proce
dures for recovery of the cost of recla
mation activities conducted on private
ly owned land by the Office, State or 
Indian tribe.
§ 848.2-848.10 [Reserved]

§848.11 Operations on private land.
Reclamation activities may be ear

ned out on private land if a consent to 
enter is obtained under § 843.11 of this 
chapter, or if entry is required and 
made under § 843.13 or § 843.14 of this 
chapter.
§ 848.12 Appraisals.

(a) An appraisal of the fair market 
value of all land to be reclaimed shall 
ce obtained in accordance with the 
handbook on: Uniform Appraisal Stan
dards for Federal Land Acquisitions

(Interagency Land Acquisition Confer
ence 1973). The appraisal shall be ob
tained before any reclamation activi
ties are started, unless the work must 
start without delay to abate an emer
gency. If work must start because of 
an emergency, the appraisal shall be 
completed at the earliest practical 
time and before related nonemergency 
work is commenced. The appraisal 
shall state the fair market value of the 
land as adversely affected by past 
mining.

(b) An appraisal of the fair market 
value of all land reclaimed shall be ob
tained after all reclamation activities 
have been completed. The appraisal 
shall be obtained in accordance with 

»paragraph (a) of this section and shall 
state the fair market value of the land 
as reclaimed.
§ 848.13 Liens.

(a) The Regional Director, State or 
Indian tribe which performed the rec
lamation work shall place a lien 
against land reclaimed if the reclama
tion resulted in an increase in the fair 
market value based on the appraisals 
obtained under § 848.12.

(1) A lien shall not, however, be 
placed against the property of a sur
face owner who acquired title prior to 
May 2, 1977, and who did not consent 
to, participate in, or exercise control 
over the mining operation which ne
cessitated the reclamation work.

(2) The lien may be waived by the 
Regional Director, State or Indian 
tribe if the cost of filing it, including 
indirect costs to the Office, State or 
Indian tribe, exceeds the increase in 
fair market value as a result of recla
mation activities.

(3) The Director may waive the lien 
if he determines in writing that the 
lien would not be consistent with the 
purposes for which the reclamation 
was performed and the owner dedi
cates the land for a valid public use 
for an appropriate period of time. The 
dedication period shall reflect the cost 
of the reclamation performed and the 
public use to be made of the land.

(b) The amount of thé lien shall be 
the total of all moneys expended for 
the reclamation work, but shall not 
exceed the resulting increase in the 
fair market value.

(c) A written statement of moneys 
expended for the reclamation work, 
together with notarized copies of the 
appraisals obtained under §848.12 
shall, within six months after comple
tion of the reclamation work, be filed 
in the Office which has responsibility 
under local law for recording judg
ments against land in the county in 
which the land lies. Such statement 
shall constitute a lien upon the land as 
of the date of the expenditure of the 
moneys and shall have priority as a 
lien second only to the lien of real 
estate taxes imposed upon the land

(d) Within 60 days after the lien is 
filed, the landowner may proceed as 
provided by local law to petition for 
determination of the increase in the 
market value as a result of the restora
tion, reclamation, abatement control 
or prevention of the adverse effects of 
past mining practices. The increase in 
value shall constitute the amount of 
the lien and shall be recorded with $ie 
statement filed under paragraph (c) of 
this section. Any party aggrieved by 
the decision may appeal as provided 
by local law.
§ 848.14 Satisfaction of liens.

(a) The Office, State or Indian tribe 
which files a lien on private property 
shall initiate action to execute the lien 
if it is not satisfied within five years of 
the date of filing.

(b) Moneys derived from the satis
faction of liens established under this 
part shall be deposited in the appro
priate Abandoned Mine Reclamation 
Fund.

PART 850— STATE RECLAMATION PLANS 

Sec.
850.1 Scope.
850.2 Objectives.
850.3-850.10 [Reserved]
850.11 State  eligibility.
850.12 Activities eligible for inclusion in  

State  Reclam ation Plan.
850.13 Content o f Proposed State  Reclam a

tion  Plan.
850.14 S tate  Reclam ation P lan approval.
850.15 State Reclam ation Plan amendment.
850.16 W ithdrawal of plan approval.

Authority : Secs, 201(c), Pub. L. 95-87, 91 
Stat. 449 (30 U.S.C. 1211) and Section  
412(a), Pub. L. 95-87, 91 Stat. 466 (30 U.S.C. 
1242).

§ 850.1 Scope.
This part establishes the procedures 

and requirements for the preparation, 
submission and approval of State Rec
lamation Plans. A State must have an 
approved State Reclamation Plan to 
be eligible to administer a State Aban
doned Mine Land Reclamation Pro
gram under this chapter and to receive 
grants for abandoned mine land recla
mation projects under Part 852 of this 
chapter.
§ 850.2 Objectives.

The objectives of this part are to en
courage maximum participation by 
the. States in the reclamation of eligi
ble land and water through effective 
use of moneys in the Abandoned Mine 
Reclamation Fund and to—

(a) Establish uniform guidelines and 
procedures for preparation and sub
mission of proposed State Reclama
tion Plans; and

(b) Ensure that State Reclamation 
Plans meet the requirements of Title 
IV of the Act.
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§§ 850.3-850.10 [Reserved].

§ 850.11 State eligibility.
A State is eligible to submit a State 

Reclamation Plan if it has eligible 
land and water as defined in §841.12 
of this chapter within its boundaries. 
A State is eligible for a State Reclama
tion Plan to be approved by the Direc
tor if it has an approved State regula
tory program under section 503 of the 
Act and meets the other requirements 
of this chapter and the Act.
§ 850.12 Activities eligible for inclusion in  

State reclam ation plan.
The State Reclamation Plan may 

provide for any or all of the following 
activities—

(a) Acquisition and reclamation and 
restoration of land and water re
sources adversely affected by past coal 
mining practices in accordance with 
the reclamation objectives stated in 
§ 841.13 of this chapter.

(b) Acquisition and filling of voids 
and sealing tunnels, shafts and entry 
ways and the reclamation of the ad
verse surface impacts of underground 
or surface mining for minerals and 
materials other than coal. The plan 
shall not, however, provide for recla
mation of such land with moneys from 
State Fund until all reclamation with 
respect to coal mining has been accom
plished or the Director has deter
mined that reclamation is necessary 
for the protection of the public and 
safety under § 841.12(b) of this chap
ter.

(c) Acquisition of land which is an 
integral and necessary part of an eco
nomically feasible plan to construct or 
rehabilitate housing under § 845.11(c) 
of this chapter.

(d) Construction of specific public 
facilities in communities impacted by 
coal development. The plan shall not, 
however, provide for construction of 
such facilities with moneys from the 
State Fund until the Governor of the 
State has certified, and the Director 
has concurred, that—

(1) All reclamation with respect to 
past coal mining and with respect to 
the mining of other minerals and ma
terials has been accomplished;

(2) The specific public facilities are 
required as a result of coal develop
ment; and

(3) Impact funds which may be 
available under the Federal Mineral 
Leasing Act of 1920, as amended, or 
the Act of October 20, 1976, Pub. L. 
94-565 (90 Stat. 2662) are inadequate 
for such construction.
§850.13 Content o f  proposed State recla

m ation plan.
Each proposed State Reclamation 

Plan shall be submitted to the Direc
tor in writing and shall include as a 
minimum the following information:

(a) A designation by the Governor of 
the State of the agency authorized to

administer the State Reclamation Pro
gram and to receive and administer 
grants under Part 852 of this chapter.

(b) An opinion of the State’s chief 
legal officer that the designated 
agency has the authority under State 
law to conduct the program in accor
dance with the requirements of Title 
IV of the Act, the regulations of this 
chapter and the State Reclamation 
Plan.

(c) A detailed description of the poli
cies and procedures to be followed by 
the designated agency in conducting 
the reclamation program including, 
but not limited to—

(1) The goals and objectives of the 
State Reclamation Program;

(2) Reclamation project ranking and 
selection procedures;

(3) Policies regarding the coordina
tion of reclamation work between the 
State Reclamation Program, the Rural 
Lands Reclamation Program adminis
tered by the Soil Conservation Service 
and the reclamation programs of any 
Indian tribes located within the State;

(4) Policies and procedures regarding 
land acquisition, management and dis
posal under Part 845 of this chapter;

(5) Policies and procedures regarding 
reclamation on private land under 
Part 848 of this chapter;

(6) Policies and procedures regarding 
rights of entry under Part 843 of this 
chapter; and

(7) Policies regarding public partici
pation and involvement in the State 
Reclamation Program.

(d) A detailed description of the ad
ministrative and management struc
ture to be used in conducting the rec
lamation program including, but not 
limited to

il)  A description of the organization
of the designated agency and of its re
lationship to other State organizations 
or officials which will participate in 
conducting or managing the State 
Reclamation Program. ■

(2) A description of personnel staff
ing policies which will govern the as
signment of personnel to the State 
Reclamation Program.

(3) A description of the purchasing 
and procurement system to be used by 
the agency. Such system shall meet 
the requirements of Office of Manage
ment and Budget Circular No. A-102, 
Attachment O.

(4) A description of the accounting 
system to be used by the agency, in
cluding specific procedures for the op
eration of the State Fund required by 
§ 840.12 of this chapter.

(e) A detailed description of the 
extent of public involvement in the 
preparation of the proposed State 
Reclamation Plan. At a minimum, the 
public shall be given an opportunity to 
inspect and comment on the proposed 
plan in the counties having eligible 
land and water within their bound
aries before it is submitted for approv

al. The comments shall be recorded 
and considered.
. (f) A general description of the rec
lamation activities to be conducted 
under the State Reclamation Plan, in
cluding as a minimum—

(1) A general description of the 
known or suspected eligible land and 
water within, the State which require 
reclamation, including a map showing 
their general location at a scale of 
1:250,000 or larger;

(2) A general description of the 
problems occurring on the eligible 
land and water identified on the map 
and how the plan proposes to deal 
with each;

(3) A general description of how the 
land to be reclaimed and the proposed 
reclamation relates to the existing and 
planned uses of lands in surrounding 
areas;

(4) A table summarizing the quanti
ties (e.g. acres, miles) of land and 
water affected by the problems identi
fied under paragraph (f)(2) of this sec
tion and an estimate of the quantities 
proposed for reclamation during each 
year covered by the plan.

(5) A general narrative description 
of the social, economic, and environ
mental conditions prevailing in the 
different geographic areas of the State 
where reclamation is planned includ
ing, but not limited to

il) The economic base;
(ii) The primary sociologic and de

mographic characteristics;
(iii) Significant aesthethic, historic 

or cultural, and recreational values;
(iv) Hydrology, including any sur

face or underground water quality or 
quantity problems associated with 
past mining;

(v) Flora and fauna, including wild
life and fish habitat;

(vi) Underlying or adjacent beds of 
commercially mineable coal and other 
minerals and materials and projected 
methods of extraction; and

(vii) Anticipated benefits from recla
mation.
§ 850.14 State reclam ation plan approval.

(a) The Director shall approve, dis
approve or otherwise act upon a State 
Reclamation Plan within 60 days after 
it is submitted or after a State Regula
tory Program is approved, whichever 
is later. The Director shall not ap
prove a State Reclamation Plan until 
he has—
-XI) Held a public hearing on the plan 
within the State which submitted it. 
The Director may waive the public 
hearing if he finds that the State has 
given the public adequate notice ana 
opportunity to comment in public 
hearings and that the record of such 
hearings does not reflect major unre
solved controversies.

(2) Solicited and considered the 
views of other Federal agencies having 
an interest in the plan.
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(3) Determined that the State has 
the legal authority, policies and ad
ministrative structure necessary to 
carry out the proposed plan.

(4) Determined that the proposed 
plan meets all the requirements of this 
chapter.

(5) Determined that the State has 
an approved State Regulatory Pro
gram.

(6) Determined that the proposed 
plan is in compliance with all applica
ble State and Federal laws and regula
tions.

(b) If the Director disapproves a pro
posed State Reclamation Plan, he 
shall advise the State in writing of the 
reasons for disapproval. The State 
may submit a revised proposed State 
Reclamation Plan at any time under 
the procedures of this part.
§ 850.15 State Reclamation plan amend

ment.
A State may, at any time, submit to 

the Director a proposed amendment or 
revision to its approved Plan. If the 
amendment or revision changes the 
objectives, scope or major policies fol
lowed by the State in the conduct of 
its reclamation program, the State 
shall include a description of the 
extent of public involvement in the 
preparation of the amendment or revi
sion. The Director shall follow the 
procedures set out in §850.14 in ap
proving or disapproving an amend
ment or revision of a State Reclama
tion Plan.

9.16 Withdrawal of plan approval.
(a) The Director shall withdraw ap

proval of a State Reclamation Plan, in 
whole or in part, if he determines 
that—

(1) The State Regulatory Program 
has been terminated; or

(2) The State is not conducting the 
State Reclamation Program in accor
dance with the Plan or a Reclamation 
Program Grant Agreement.

(b) If the Director determines that 
Plan approval should be withdrawn, 
he shall notify the State by mail, 
return receipt requested, of his pro
posed action. The notice shall state 
the reasons for the proposed action 
and the proposed effective date. 
Within 30 days the State must show 
cause why such action should not be 
taken. The Director shall afford the 
State an opportunity for consultation 
prior to withdrawing approval.

(c) The Director shall notify the 
State of his decision in writing. Within 
20 days from receipt of the Director’s 
decision to withdraw approval of a 
State Reclamation Plan the State may 
appeal to the Office of Hearings and 
Appeals under procedures contained in 
43 CPR Part 4.

PART 852— STATE RECLAMATION GRANTS  

Sec.
852.1 Scope.

Sec.
852.2 Objectives.
852.3 Authority.
852.4 [Reserved]
852.5 Definitions.
852.6-852.10 [Reserved]
852.11 Eligibility for grants.
852.12 Coverage and am ount o f grant.-
852.13 Grant period.
852.14 Subm ission of estim ated annual bud

gets.
852.15 G rant application procedures.
852.16 Grant agreement.
852.17 Grant amendments.
852.18 Grant reduction and term ination.
852.19 Audit.
852.20 Administrative procedures.
852.21 Allowable co sts ..
852.22 Financial m anagement.
852.23 Reports.
852.24 Records.

Authority : Secs. 201(c), Pub. L. 95-87, 91 
Stat. 449 (30 U.S.C. 1211) and Section  
412(a), Pub. L. 95-87, 91 Stat. 466 (30 U.S.C. 
1242).

§ 852.1 Scope.
This part sets forth procedures for 

grants to States having an approved 
State Reclamation Plan for the recla
mation of eligible land and water and 
for other activities necessary to carry 
out the plan as approved.
§ 852.2 Objectives.

The objectives of this part are to 
assure that adequate information is 
provided Nby the State to support its 
applicatioh for a grant and that funds 
granted to the State are handled in ac
cordance with applicable Federal laws 
and regulations.
§ 852.3 Authority.

(a) The Regional Director is autho
rized to approve or disapprove applica
tions for grants under this part if the 
total amount of the grant does not 
exceed the moneys appropriated by 
the Congress and specifically allocated 
to the State under §840.11 (b) (2) of 
this chapter. The Regional Director is 
responsible for assuring that any re
quired approvals by the Director are 
obtained before the grant is made.

(b) The Director is authorized to ap
prove, or to authorize the Regional Di
rector to approve, additional grants to 
a State from the moneys available to 
.the Director under § 840.11(b)(5) of 
this chapter.
§ 852.4 [Reserved]
§ 852.5 D efinitions. *

Agency means the State agency des
ignated by the Governor to administer 
the State Reclamation Program and to 
receive and administer grants under 
this part.
§§ 852.6-852.10 [Reserved]

§ 852.11 E ligibility for grants.
A state is eligible for grants under 

this part if it has a State Reclamation 
Plan approved under Part 850 of this 
chapter.

§ 852.12 Coverage and amount of grant.
(a) An agency may use moneys 

granted under this part to administer 
the approved State Reclamation Plan 
and to carry out the specific reclama
tion activities included in the plan and 
described in the annual grant agree
ment. The moneys may be used to 
cover direct costs to the agency for 
services and materials obtained from 
other State agencies or local govern
ments if approved by the Regional Di
rector.

(b) Grants may be approved for up 
to 100 percent of the total agreed 
upon costs for the reclamation of eligi
ble land and water, construction of 
public facilities, and program adminis
tration.

(c) Grants may be approved for up 
to 90 percent of the total agreed upon 
costs for the acquisition of land, in
cluding any improvements on the 
land, and mineral or water rights asso
ciated with the land.
§ 852.13 Grant period.

Grants shall be approved for a 
period of one year. Grants for projects 
that extend for more than one year 
may be approved if the projects are to 
be carried out under a single contract 
which cannot be subdivided into 
shorter time periods without addition
al cost to the State.
§852.14 Submission of estimated annual 

budgets.
The agency shall cooperate with the 

Regional Director in the development 
of advance budget estimates for use by 
the Director in the preparation of his 
requests for appropriation of moneys 
from the Fund. The schedule for such 
estimates shall be determined by the 
Director on an annual basis.
§ 852.15 Grant application procedures.

(a) The agency shall submit its grant 
application to the Regional Director 
no later than July 1 for funding 
during the fiscal year commencing Oc
tober 1. An application for funding 
during the fiscal year in which a State 
Reclamation Plan is approved may be 
submitted with the proposed Plan for 
approval when the Plan is approved.

(b) The agency shall use the applica
tion format for Federal Assistance Ap
plication for Construction Programs 
and other procedures specified in 
Office of Management and Budget 
Circular No. A-102, Attachment M. A 
pre-application is not required if the 
total of the grant requested is within 
the amounts allocated to the State 
under §840.11(b)(2) of this chapter.

(1) Part I of the application shall be 
a single Standard Form 424 covering 
all administrative costs and projects 
included in the grant application. Sec
tion IV of the form shall include a list
ing of the individual projects to be 
funded. Program administration cost
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may be considered as a single project 
program administration cost.

(2) Parts I, III and IV of the applica
tion shall be completed for each indi
vidual project hi accordance with 
Office of Management and Budget 
Circular No. A-102.

(i) Complete copies of plans and 
specifications for projects shall not be 
required before the grant is approved. 
The Regional Director may review 
such plans and specifications in the 
agency office or on the project site.

(ii) A description of the actual or 
planned public involvement in the de
cision to undertake the work, in the 
planning of the reclamation activities, 
and in the decision on how the land 
will be used after reclamation shall be 
included in Part IV of the application.

(c) The Regional Director shall 
notify the agency within 30 days after 
receipt of a complete application, or as 
soon thereafter as possible, whether or 
not it is approved. If the application is 
not approved, the Regional Director 
shall set forth in writing the reasons 
for disapproval and may propose modi
fications if appropriate. The agency 
may resubmit the application or ap
propriate revised portions of the appli
cation.
§ 852.16 Grant agreement.

(a) If the Regional Director ap
proves an agency’s grant application, 
the Regional Director shall prepare a 
grant agreement which includes—

( 1 )  A statement of the work to be 
covered by the grant;

(2) A statement of the approvals of 
specific actions required under these 
regulations or of the conditions to be 
met before such approvals can be 
given if moneys are included in the 
grant for such actions;

(3) The amounts approved for each 
individual project included in the 
grant application; and

(4) Allowable transfers of funds to 
other State agencies.

(b) The Regional Director may allow 
an agency to assign functions and 
funds to other State agencies. The Re
gional Director shall require the gran
tee agency to retain responsibility for 
overall administration of the grant, in
cluding use of funds and reporting.

(c) The Regional Director shall 
transmit four copies of the grant 
agreement by mail, return receipt re
quested, or by hand to the agency for 
signature. The agency shall execute 
the grant agreement and return all 
copies within three weeks after re
ceipt, or within an extension of time 
granted by the Regional Director.

(d) The Regional Director shall sign 
the agreement upon its return from 
the agency or when funds are avail
able for the grants, whichever is later, 
and return one copy to the agency. 
The grant is effective and constitutes 
an obligation of Federal funds at the 
time the Regional Director signs the 
agreement.

PROPOSED RULES
(e) Neither the approval of the grant 

application nor the award of any grant 
shall commit or obligate the United 
States to award any continuation 
grant or to enter into any grant 
amendment, including grant increases 
to cover cost overruns.
§ 852.17 Grant amendments.

(a) A grant amendment is a written 
alteration of the amount, terms, condi
tions, budget, time, administrative, 
technical, financial or other provisions 
of the grant agreement, whether ac
complished on the initiative of the 
agency or the Regional director.

(b) The agency shall promptly 
notify the Regional director in writing 
of events or proposed changes which 
may require a grant amendment, at a 
minimum, the agency shall notify the 
Regional director in advance of—

(1) Planned changes in the scope or 
objective of any individual project, 
whether or not the change will result 
in a change in the total cost for the 
project.

(2) Changes which will result in an 
increase or decrease in the total cost 
of any individual project of more than 
$5,000 or 5 percent of the budgeted 
amount, whichever is greater. Changes 
of lesser amounts may be made by the 
agency without advance notification 
or approval if the change can be made 
within the total grant to the agency 
and does not involve a change in the 
scope or objective of the projects in
volved.

(c) The Regional Director shall ap
prove or disapprove each proposed 
amendment within 30 days of receipt, 
or as soon thereafter as possible. The 
procedures of §852.16 shall be fol
lowed.
§ 852.18 Grant reduction and termination.

(a) Conditions for reduction or ter
mination. (1) If an agency violates the 
terms of a grant agreement or an ap
proved Reclamation Plan, the Region
al Director may reduce or terminate 
the grant.

(2) If an agency fails to expend 
moneys allocated and granted within 
three years from the date of alloca
tion, the Director may reduce the 
grant in accordance with § 840.11(b)(2) 
of this chapter.

(3) If an agency fails to implement, 
enforce or maintain an approved State 
Regulatory Program and, as a result, 
the administration and enforcement 
grant provided under Part 740 of this 
chapter is terminated, the Regional 
Director shall terminate the grant 
awarded under this part.

(4) If an agency is not in compliance 
with the following nondiscrimination 
provisions, the Regional Director shall 
terminate the grant—

(i) Title VI of the Civil Rights Act of 
1964 (78 Stat. 252), Nondiscrimination 
in Federally Assisted Programs, which 
provides that no person in the United 
States shall on the grounds of race, 
color or national origin be excluded 
from participation in, be denied the

benefits of, or be subjected to discrimi
nation under any program or activity 
receiving Federal financial assistance, 
mid the implementing regulations in 
43 CFR Part 17.

(ii) Executiye Order 11246, as 
amended by Executive Order 11375, 
Equal Employment Opportunity, re
quiring that employees or applicants 
for employment not be discriminated 
against because of race, creed, color, 
sex, or national origin, and the imple
menting regulations in 41 CFR Part 
60.

(iii) Section 504 of the Rehabilita
tion Act of 1973, as amended by Ex
ecutive Order 11914, Nondiscrimina
tion With Respect to the Handicapped 
in Federally Assisted Programs.

(5) If an agency fails to enforce the 
financial interest provisions of Part 
705 of this chapter, the Regional Di
rector shall terminate the grant.

(6) If an agency fails to submit re
ports required by this part or Part 705 
of this chapter, the Regional Director 
shall terminate the grant.

(b) Grant reduction and termination 
procedures. (1) The Regional Director 
shall give at least 10 days written 
notice to the agency by mail, return 
receipt requested, of intent to reduce or 
terminate a grant. The Regional Direc
tor shall include in the notice the rea
sons for the proposed action and the 
proposed effective date of the action.

(2) The Regional Director shall 
afford the agency opportunity for con
sultation and remedial action prior to 
reducing or terminating a grant.

(3) The Regional Director shall 
notify the agency of the termination 
or reduction of the grant in writing by 
mail, return receipt requested.

(4) Upon termination, the agency 
shall refund or credit to the United 
States that portion of the grant 
money paid or owed to the agency and 
allocated to the terminated portion of 
the grant. However, any portion of the 
grant that is required to meet contrac
tual commitments made prior to the 
effective date of termination shall be 
retained by the agency.

(5) The agency shall reduce the 
amount of outstanding commitments 
as much as possible and report to the 
Regional Director the uncommitted 
balance of funds awarded under the
grant,

(6) Upon notification of intent to 
terminate the grant the agency shall 
not make any new commitments with
out the approval of the Regional Di
rector.

(7) The Regional director may allow 
termination costs as determined by ap
plicable Federal cost principles listed 
in Federal Management Circular 74-4.

(c) Appeals. (1) Within 30 days of
the Regional Director’s d ec is io n  to 
reduce or terminate a grant, tne 
agency may appeal the decision to tne 
Director. . .

(2) The agency shall include in tne 
appeal—
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(i) A statement of the decision being 

appealed; and
(ii) The facts which the agency be

lieves justify a reversal or modification 
of the decision.

(3) The Director shall act upon ap
peals within 30 days of their receipt.
§ 852.19 Audit.

The agency shall arrange for inde
pendent audit at least once every two 
years, pursuant to the requirements of 
Office of Management and Budget 
Circular No. A-102. The audit will be 
performed in accord with the S ta n 
dards f o r  A u d i t  o f  G o v e r n m e n ta l  O rg a 
nizations, P ro g ra m s, A c t iv i t ie s ,  F u n c 
tions published by the Comptroller 
General of the United States and 
audit guides provided by the Depart
ment of the Interior.
§ 852.20 Administrative procedures.

The agency shall follow administra
tive procedures governing accounting, 
payment, property and related re
quirements contained in Office of 
Management and Budget Circular No. 

'A-102.

§ 852.21 Allowable costs.
(a) Reclamation project costs which 

shall be allowed include up to 90 per
cent of costs of the acquisition of land 
or interest in land, actual construction 
costs, actual operation and mainte
nance costs for permanent facilities, 
planning and engineering costs, and 
construction inspection costs.

(b) The Regional Director shall de
termine costs which may be reim
bursed according to Federal Manage
ment Circular 74-4.

(c) Costs must be in conformity with 
any limitations, conditions, or exclu
sions set forth in the grant agreement.

(d) Costs must be allocated to the 
grant to the extent of benefit properly 
attributable to the period covered by 
the grant.

(e) Costs must not be allocated or in
cluded as a cost of any other federally 
assisted program.
§ 852.22 Financial management.

(a) The agency shall account for 
grant funds in accordance with re- 
Quirements of Office of Management 
mid Budget Circular No. A-102. Agen
cies shall use generally accepted ac
counting principles and practices, con
sistently applied. Accounting for grant 
funds must be accurate and current.

(b) The agency shall adequately 
safeguard all funds, property, and 
other assests and shall assure that 
they were used solely for authorized 
purposes.

The agency shall provide a com
parison of actual amounts spent with

rn f^ d  c o u n ts  for each grant.
When advances are made by a 

™*r-Ot<redit method, the agency 
“«ail make drawdowns from the U.S. 
ireasury through its commerical bank 
Jr-i  ely as possible to the time of 
making the disbursements.

(e) The agency shall design a sys
tematic method to assure timely and 
appropriate resolution of audit find
ings and recommendations.
§ 852.23 Reports.

(a) The agency shall, for each grant 
made under this part, submit annually 
to the Regional Director a Financial 
Status Report in accordance with 
Office of Management and Budget 
Circular No. A-102, Attachment H.

(b) The agency shall, in each year 
after the first grant, submit to the Re
gional Director, no later than Septem
ber 1, a performance report prepared 
according to Office of Management 
and Budget Circular No. A-102, At
tachment H. The report shall in
clude—

(1) For each project previously 
funded and completed during the year, 
a brief description of the project and 
the type of reclamation performed, 
the project location, the landowner’s 
name, the amounts of land or water 
reclaimed, and a summary of achieved 
benefits.

(2) For each project previously 
funded but not yet completed, a brief 
description of the project and the 
status of reclamation work, the pro
ject location, landowner’s name, and a 
summary of expected benefits.

(3) For any land previously acquired 
but not disposed of, a statement of 
current or planned uses, location and 
size in acres, and any revenues derived 
from use of the land.

(4) For any permanent facilities ac
quired or constructed but not disposed 
of, a description of the facility and a 
statement of current or planned uses, 
location, and any revenues derived 
from the use of the facility.

(c) The reports required under this 
section shall reflect revenue deposited 
in the State Abandoned Mine Recla
mation Fund under §840.12 of this 
chapter.

§ 852.24 Records.
The agency shall maintain complete 

records in accordance with Office of 
Management and Budget Circular No. 
A-102, Attachment C. This includes, 
but is not limited to, books, docu
ments, maps, and other evidence and 
accounting procedures and practices, 
sufficient to reflect properly—

(a) The amount and disposition by 
the agency of all assistance received 
for the program.

(b) The total direct and indirect 
costs of the program for which the 
grant was awarded.

Subgrantees and contractors, includ
ing contractors for professional ser
vices, shall maintain books, docu
ments, papers, maps, and records 
which are pertinent to a specific grant 
award.
PART 855— INDIAN RECLAMATION PROGRAM  

Sec.
855.1 Scope.

Sec.
855.2 Objectives.
855.3-855.10 [Reserved]
855.11 Interim  Procedures.

Authority : Sec. 201(c), Pub. L. 95-87, 91 
Stat. 449 (30 U.S.C. 1211) and Section  
412(a), Pub. L. 95-87, 91 Stat. 466 (30 U.S.C. 
1242).

§855.1 Scope.
This part is reserved for any addi

tional or unique regulations that may 
be required as a result of the special 
study report submitted pursuant to 
Section 710 of the Act and to achieve 
the purpose of the Act on Indian land. 
Because of the special jurisdictional 
status of Indian land, general responsi
bilities for administration of Indian 
Reclamation Programs are set forth 
on an interim basis.
§ 855.2 Objectives.

(a) The objectives of this part are to 
provide a temporary vehicle for miti
gation of emergency situations or ex
treme danger situations arising from 
past mining practices and to begin rec
lamation of other areas determined to 
have high priority on Indian land.

(b) Upon completion of the special 
study report and enactment of any re
quired legislation, this part will be 
either deleted and supplemented by 
the other parts of this chapter delay
ing with State and Indian Abandoned 
Reclamation Programs or expanded as 
required to achieve the purposes of 
the Act.
§855.3-855.10 [Reserved]

§ 855.11 Interim procedures.
(a) The Regional Director is autho

rized to receive proposals from Indian 
tribes for projects which should be 
carried out on Indian land and to 
carry out such projects pursuant to 
Parts 845 through 848 of this chapter.
§ 855.11 Interim procedures.

(a) The Regional Director is autho
rized to receive proposals from Indian 
tribes for projects ^pursuant to Parts 
845 through 848 of this chapter.

(b) The Regional Director shall con
sult with the Indian tribe and the 
Bureau of Indian Affairs office having 
jurisdiction over the Indian land on all 
reclamation activities carried out on 
Indian land under this chapter.

(c) If a proposal is made by an 
Indian tribe and approved by the Re
gional Director, the tribal governing 
body shall approve the project plans. 
The costs of the project may be 
charged against the money allocated 
to the Indian tribe under § 840.11(c)(3) 
of this chapter.

(d) Approved projects may be carried 
out directly by the Regional Director 
or through such arrangements as the 
Regional Director may make with the 
Bureau of Indian Affairs or other 
agencies.
[FR  Doc. 78-11478 Filed 4-25-78; 8:45 am]
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