
RULES AN D REGULATIONS 39959

to an Indemnity for any crop year and the 
assignee shall have the right to submit the 
loss notices and forms as required by the 
contract.

14. Transfer o f insured share. If the in
sured transfers all or any part of the insured 
share in any crop year, the Corporation will, 
upon submission and approval o f forms pre
scribed by the Corporation, continue to pro
vide protection according to the provisions 
of the policy to the transferee for such crop 
year with respect to the transferred share 
and the transferee shall have the same rights 
and responsibilities under the contract as 
the transferor for the current crop year.

15. Subrogation. The insured (including 
any assignee or transferee) assigns to the 
Corporation all rights of recovery against any 
person for loss or damage to the extent that 
payment hereunder is made and shall execute 
all papers required and take appropriate 
action to secure such rights.

16. Records and access to grove. The in
sured shall keep or cause to be kept for two 
years after the time of loss, separate records 
of the harvesting, storage, shipments, sale, 
and other disposition of all citrus produced 
on each unit and on any uninsured acreage 
of such citrus in the county in which the 
insured has a share. Any persons designated 
by the Corporation shall have access to such 
records and the grove for purposes related 
to the contract.

17. Forms. Copies o f forms referred to in 
the contract are available at the office for 
the county.

Note.—The reporting requirements con
tained herein have been approved by the 
Bureau of the Budget in accordance with 
the Federal Reports Act o f 1942.

Note.—The Federal Crop Insurance 
Corporation has determined that this docu
ment does not contain a major proposal re
quiring preparation of an Inflation Impact 
Statement under Executive Order 11821 and 
OMB Circular A-107.

W . O. Johnson,
Acting Manager, Federal 

Crop Insurance Corporation.
[FR Doc.77-22785 Filed 8-5-77;8:45 am]

CHAPTER IX— AGRICULTURAL MARKET
ING SERVICE (MARKETING AGREE
MENTS AND ORDERS; FRUITS, VEGE
TABLES, NUTS), DEPARTMENT OF 
AGRICULTURE

I Valencia Orange Reg. 566, Amdt. 1]
PART 908— VALENCIA ORANGES GROWN 

IN ARIZONA AND DESIGNATED PART OF 
CALIFORNIA

Limitation of Handling
AGENCY : Agricultural Marketing Serv
ice, USDA.
ACTTON : Amendment to final rule.
SUMMARY : This amendment increases 
the quantity of Galifomia-Arizona 
Valencia oranges that may be shipped to 
fresh market during the weekly regula
tion period July 29-August 4, 1977. The 
amendment recognizes that demand for 
Valencia oranges has improved, since 
the regulation was issued. This action 
will increase the supply of oranges 
available to consumers.
DATES: Weekly regulation period July 
29-August 4, 1977.

FOR FURTHER INFORMATION CON
TACT:

Charles R. Brader, Deputy Director, 
Fruit and Vegetable Division, Agri
cultural Marketing Service, U.S. De
partment of Agriculture, Washington, 
D.C. 20250. (202-447-3545).

SUPPLEMENTARY INFORMATION:
(a) Findings. (1) Pursuant to the 
amended marketing agreement and 
Order No. 908, as amended (7 CFR Part 
908), regulating the handling of Valencia 
oranges grown in Arizona and designated 
part of California, effective under the 
Agricultural Marketing Agreement Act 
of 1937, as amended (7 U.S.C. 601-674), 
and upon the basis of recommendations 
and information submitted by the Valen
cia Orange Administrative Committee, 
established under the marketing agree
ment and order, and other available in
formation, it is found that the limitation 
of handling of Valencia oranges as pro
vided in this amendment will tend to ef
fectuate the declared policy of the act.

(2) Demand in the Valencia orange 
markets has improved since the regula
tion was issued. Amendment of the regu
lation is necessary to permit orange 
handlers to ship a larger quantity of Va
lencia oranges to market to supply the 
increased demand. The amendment will 
increase the quantity permitted to be 
shipped by 200,000 cartons, in the inter
est of producers and consumers.

(3) It is further found that it is im
practicable and is contrary to the public 
interest to give preliminary notice, en
gage in public rulemaking procedure, and 
postpone the effective date of this amend
ment until 30 days after publication in 
the F ederal R egister (5 U.S.C. 553), be
cause the time intervening between the 
date when information became available 
upon which this amendment is based and 
the time when this amendment must be
come effective in order to effectuate the 
declared policy of the act is insufficient, 
and this amendment relieves restrictions 
on the handling of Valencia oranges,

(b) Order, as amended. The provisions 
in paragraph (b )(1) (i), and (ii) of 
§ 908.866 Valencia Orange Regulation 
566 (42 F.R. 38379) are hereby amended 
to read as follows:
§ 908.866 Valencia Orange Regulation 

566.
* * * * *

(b) * * *
(1) * * *
(i) District 1: 312,000 cartons;
(ii) District 2: 488,000 cartons.

(Secs. 1-19, 48 Stat. 31, as amended; (7 U.S.C. 
601-674).)

Dated: August 3,1977.
Charles R. B rader, 

Acting Director, Fruit and Vege
table Division, Agricultural 
Marketing Service.

[FR Doc.77-22780 Filed 8-5-77;8:45 am]

Title 10— Energy
CHAPTER II— FEDERAL ENERGY 

ADMINISTRATION
PART 210— GENERAL ALLOCATION AND 

PRICE RULES
PART 211— MANDATORY PETROLEUM 

ALLOCATION REGULATIONS
PART 212— MANDATORY PETROLEUM 

PRICE REGULATIONS
1977 Price and Allocation interpretations
AGENCY: Federal Energy Administra
tion.
ACTION: Notice of Interpretations.
SUMMARY : Attached are five Interpre
tations issued by the General Counsel 
or Regional Counsels of the Federal En
ergy Administration (FEA) between 
June 6 and July 11,1977.
FOR FURTHER INFORMATION CON
TACT:

Laura Holtz, Office of General Coun
sel, Federal Building, 12th and Penn
sylvania Avenue NW., Room 7132, 
Washington, D.C. 20461 (202-566-
2085).

SUPPLEMENTARY INFORMATION: 
FEA Interpretations issued pursuant to 
10 CFR Part 205, Subpart F, are pub
lished in the F ederal R egister from time 
to time in accordance with the editorial 
and classification criteria set forth in 
42 FR 7923, February 8,1977.

FEA Interpretations depend for their 
authority on the accuracy of the factual 
statement used as a basis for the Inter
pretation (10 CFR 205.84(a)(2)) and 
may be rescinded or modified at any 
time (§ 205.85(d)). Only the persons to 
whom Interpretations are addressed and 
other persons upon whom Interpreta
tions are served are entitled to rely on 
them (§ 205.85(c)). An Interpretation is 
modified by a subsequent amendment to 
the regulation(s) or ruling(s) inter
preted thereby to the extent that the 
Interpretation is inconsistent with the' 
amended regulation(s) or ruling(s) 
(§ 205.85(e)). In addition, Interpreta
tions are subject to appeal. The Inter
pretations appended hereto are pub
lished today only for general guid
ance in accordance with the reasons set 
forth in the FEA Notice cited above.

Issued in Washington, D.C., August 2, 
1977.

Eric J. F ygi, 
Acting General Counsel, 

Federal Energy Administration.
Appendix

No. To Date Category

1977-17 Francis O. Scarpulla...... June 6 Allocation.
1977-18 Ball Marketing Enter- June 13 Price, 

prise, et al.
1977-19 Sterling Stations, Inc___June 21 Allocation.
1977-20 John Douglas Hatten- June 22 Do. 

hauer.
1977-21 Suburban Propane Gas July 11 Price. 

Corp.
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Interpretation 1977-17 
To: Francis O. Scarpulla, Esq.
Date: June 6,1977.
Rules Interpreted: § 211.51, Ruling 1975-8. 
Code: GCR(IX)—AI—Definition of Whole

sale Purchaser-Reseller.
This is in response to a request for inter

pretation dated July 12, 1976 submitted by 
you on behalf of six named consignees under 
contract with Union Oil Company of Cali
fornia (Union) concerning whether or not 
these consignees may be considered whole
sale purchaser-resellers under 10 CFR 211.51 
of the Mandatory Petroleum Allocation Reg
ulations of the Federal Energy Administra
tion (FEA). Since the test for such charac
terization depends primarily on the facts of 
each individual case, this Interpretation ap
plies solely to the six persons filing the 
request.

FACTS

The facts upon which this Interpretation is 
based are as follow s:1 All of the named 
consignees entered wholesale consignment 
agreements with Union between 1964 and 
1972. At present, each of these agreements 
i3 memorialized in a standard form contract 
prepared by Union ("Commercial Consign
ment Agreement,” Form No. 3-4H06, Rev. 
April 1973) (hereinafter, Agreement).

The Agreement provides that the con
signee will handle, advertise for sale, and 
sell within defined geographic areas only 
those products provided by Union as con
signor. Title to all products remains in Union 
until a sale of the products is consummated 
by the consignee, at which time he is en
titled to a commission in accordance with a 
schedule attached to the Agreement.

The consignee is obligated to: Sell the 
consigned products at prices established by 
Union; use his best efforts to promote the 
sale of the products within his defined ter
ritory; hire all necessary employees, and in
demnify Union for any liability arising from 
operation o f any workmen’s compensation, 
unemployment, pension, or retirement pro
gram; pay all necessary license fees and all 
business expenses incurred in the handling, 
storage, and distribution of the consigned 
products and in providing equipment there
for; and be responsible for loss or damage 
to the consigned products. The Agreement 
expressly states that neither the consignee 
nor his employees are to be considered em
ployees o f Union.

Union, as consignor, must deliver what
ever quantity of product the consignee re
quires for sale and pay the scheduled com
missions for product sold. Union also retains 
the right of prior approval of most credit 
sales proposed by the consignee beyond a 
minimum amount and may revoke such ap
proval at any time. The Agreement may be 
terminated by either party upon seven (7) 
days notice.

The affidavits submitted reveal that each 
consignee spends a significant amount of 
time developing his own customer contacts

1 On July 22 and 27, 1976 Union responded 
to the initial request for interpretation and 
supporting data submitted therewith. Sub
sequently, counsel for the petitioners pro
vided a response to the Union letters and 
submitted declarations and affidavits from 
the six consignees in support of the request. 
The individual wholesale consignment dis
tributors are: J. C. Lansdowne, Visalia; E. 1«. 
Mangiaracina, Roseville; J. A. Martin, Mari
posa; R. A. Ramsey, Siskiyou; D. M. Seals, 
Merced; M. J. Soelzi, Fresno. All informa
tion submitted by Union and its consignee 
agents has been considered in postulating 
the facts upon which this Interpretation is 
based.

and accounts. The accounts could similarly 
be terminated by the consignee (prior to 
adoption of FEA regulations) without the 
need to notify Union or obtain its concur
rence. The accounts provided directly by 
Union consisted almost exclusively of a mi
nute number of house accounts, and Union 
representatives rarely, if ever, initiated cus
tomer contacts in the consignee’s territory 
or accompanied him on sales calls. The con
signee is responsible for all facets of his 
service, and customers’ complaints are han
dled by him rather than by Union. Union 
never evaluates the quality o f service pro
vided by the consignee. Although the con
signees lease their bulk plants from Union 
at nominal rent, each has invested in his 
own transportation and other related equip
ment. Often in soliciting their own cus
tomers, the consignees provide storage tanks 
either free or at low rent.

ISSUE

The issue presented for interpretation is 
whether consignees operating -pursuant to 
this agreement and in the manner described 
above qualify as wholesale purchaser-re- 
sellers as defined in 10 ICFR 211.51.

INTERPRETATION

It is our opinion that consignees which 
sell and distribute allocated products pursu
ant to the terms of the contractual agree
ment set forth above and under the circum
stances described qualify as wholesale pur
chaser-resellers as defined in 10 CFR 211.61 
of the Mandatory Petroleum Allocation Regu
lations and clarified by FEA Ruling 1975-8.

Wholesale purchaser-reseller is defined in 
10 CFR 211.51 as “any firm which purchases, 
receives through transfer, or otherwise ob
tains (as by consignment) an allocated prod
uct and resells or otherwise transfers it to 
other purchasers without substantially 
changing its form”  Several situations exist 
in the industry in which firms take posses
sion of allocated products without taking 
title. Consignment is one such situation.

FEA Ruling 1975-8 states that the phrase 
"as by consignment” is included in the defi
nition of wholesale purchaser-reseller to 
make clear that firms which obtain and re
sell or otherwise transfer allocated products 
should not be automatically excluded from 
the category solely on the ground that they 
fail to take legal title to the product. This 
explicitly recognizes that consignment rela
tionships have long existed in the petroleum 
industry under which consignees perform 
essentially the same functions as jobbers and, 
accordingly, should be treated under. the 
allocation regulations in the same manner 
as jobbers. Therefore, those consignees who 
have a substantial degree of operational in
dependence in the conduct of their business 
(as opposed to merely providing a distribu
tion service between a supplier and custom
ers or functioning like a supplier employ
ee) fully qualify as wholesale purchaser-re
sellers and should be subject to the same 
benefits and obligations of the allocation 
program which apply to jobbers.

According to Ruling 1975-8, a consignee 
who operates in a substantially equivalent 
manner to an independent jobber will gen
erally have most (but not necessarily all) 
of the following characteristics: (1) Appro
priate facilities and equipment for the con
duct o f the business of selling and distrib
uting his supplier’s products; (b) responsi
bility, independent o f his supplier, for in
ternal financial management and physical 
and other administrative operations; (c) re
sponsibility for expenses and liabilities aris
ing from and connected with the business of 
transfer and sale of his supplier’s products; 
and (d) independent control over the dis
position o f the allocated product, including

the right to enter into and terminate rela
tionships with customers rather than being 
restricted to distributing products solely to 
customers designated by the supplier. Such 
consignees should qualify as wholesale pur
chaser-resellers.

In the factual situation presented herein, 
the six named consignees possess a full meas
ure of authority in distributing and selling 
Union’s products. They do not simply pro
vide a delivery service, but rather actively 
solicit customers for consigned products, ne
gotiate terms and conditions for sales, and 
draft orders and invoices. They are respon
sible for all aspects of conducting their re
spective businesses. Indeed, the obligations 
imposed on the consignees by the Agreement 
itself satisfy in full the first three elements 
stated in Ruling 1975-8. The only restrictions 
imposed by the Agreement are that the con
signed products be fully accounted for and 
sold at authorized prices. There is no limita
tion expressed regarding sales to particular 
customers or in specified amounts. Rather, 
the Agreement exhorts the consignees to 
develop sales and states that Union will pro
vide product in “such quantity * * * as 
consignee requires for sale * * *. It is also 
clear from the information submitted that 
the consignees retained the power to termi
nate accounts (subject since 1973 to FEA 
restrictions), without notice to or approval 
by Union. The named consignees thus pos
sess all of the characteristics of business 
independence discussed in Ruling 1975-8.

Thus it is our opinion that the six consign
ees requesting this Interpretation are 
wholesale purchaser-resellers as that term is 
defined in 10 CFR 211.51 and -explained in 
Ruling 1975-8.

Interpretation 1977-18 
To: Ball Marketing Enterprise, et al.
Date: June 13,. 1977.
Rules Interpreted: §§ 212.31,212.82.
Code: GCW—PI—Definition of Firm.

This is in response to your letter of Au
gust 31, 1976, in which you requested, on 
behalf of Ball Marketing Enterprise 
(“BME” ) , Ball Marketing, Inc. (“BMI” ), and 
Great Southern, that BME, BMI, and Great 
Southern constitute separate and distinct 
“ firms,” under the definition of “ firm” in 
10 CFR 212.31, for purposes of FEA price 
controls. This interpretation also concerns 
the definition of “refiner” in 10 CFR 212.31, 
the definition of “firm” in 10 CFR 212.82 and 
related terms.

We understand that your request for in
terpretation was prompted by a preliminary 
finding by FEA’s area office in New Orleans 
that Great Southern and BME constitute a 
single firm for purposes of FEA price regu
lations.

FACTS

1. Great Southern is a producer of oil and 
gas, conducting extensive drilling operations 
in Louisiana for the discovery, production 
and sale of natural resources. Great Southern 
is also a “refiner,”  as defined in § 212.31, 
by virtue of the fact that it contracts to 
have crude oil and gas refined and sells the 
refined! covered products. (Section 212.31 
states, in part, that “ ‘Refiner* includes any 
owner of covered products which contracts to 
have those covered products refined and then 
sells the refined covered products to resellers, 
retailer, reseller-retailers or ultimate con
sumers.” ) /

2. Fifty percent of the shares of Great 
Southern are held by Mr. Robert McAdams 
or members of his family. The remaining 50 
percent of the shares of Great Southern are 
held by Mr. Baker Littlefield or members of 
his family.' Mr. McAdams is not related in 
any way to Mr. Littlefield.
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3. BME, a dissolved partnership, was 
formed on May 15, 1973, for the purpose of 
“ brokering and reselling petroleum prod
ucts.” The partners in this venture were Mr. 
McAdams, Mr. Littlefield, and Mr. Charles 
Goss. The latter was the managing partner of 
BME. During its existence, BME was a “re? 
seller,” as defined in § 212.31, and purchased 
refined petroleum products from Great 
Southern for resale. Following the incorpora
tion of BMI, the business activities of BME 
were discontinued and taken over by BMI.

4. BMI was chartered on March 5, 1976. Its 
outstanding capital stock is owned by Messrs. 
McAdams, Littlefield, and Goss in portions 
of one-third each. It continues to purchase 
refined petroleum • products from Great 
Southern as a “reseller.” BMI purchases more 
than five percent of the covered products it 
sells from Great Southern, as did BME.

5. BMI pays no metre for products pur
chased from Great Southern than it pays for 
products purchased from other producers 
or refiners. Great Southern makes no price 
concessions to BMI in sales of refined petro
leum products to BMI.

6. Great Southern and BMI maintain sep
arate accounts and records under separate 
management. BME also maintained separate 
books of account under separate manage
ment.

7. Great Southern has filed Form FEO-96 
independently, without Including BME or 
BMI as part of the reporting entity.

ISSUE

Are Great Southern and BME/BMI part of 
a single "firm” for price control purposes 
under FEA regulations?

INTERPRETATION

The entity consisting of Messrs. McAdams 
and Littlefield, Great Southern, BME and its 
successor, BMI, constitutes a single “ firm” 
for price control purposes under FEA regula
tions.

It is not true, as stated in the interpreta
tion request, that “ the definition of firm has 
obviously substantially changed since Phase 
II (of the Economic Stabilization Program) 
and any rulings relating to the Phase II defi
nition cannot and do not apply whether weft 
settled or not under the Phase IV regula
tions.” In an Interpretation issued to the 
president of Enterprise Products Co. on Feb
ruary 12, 1975 ( “Enterprise Interpretation” ) 
FEA stated as follows (emphasis added):

In a series of rulings during Phase II of the 
Economic Stabilization Program the major 
questions concerning inter-corporate control 
and control by individuals for purposes of 
price regulations were fully answered and 
settled. Under Phase IV Q&A 8-5, CLC Re
lease 367, August 20, 1973, Phase II rulings 
were deemed not legally binding during Phase 
IV but were to be used as guidance in the 
absence of any specific legal interpretation 
which might be issued. Nothing in the few 
rulings issued by CLC in Phase IV or by FEA 
is contrary to the pertinent Phase II rulings 
discussed in this interpretation. Since these 
Phase II rulings thus firmly settled this area 
of the law, and since the same applicable 
definitions and concepts to which those rul
ings relate were continued essentially un
changed in Phase IV and under the FEA reg
ulations, the FEA believes that it is appro
priate to apply the pertinent Phase II rulings 
in this interpretation.

FEA then quoted in the Enterprise Inter
pretation the Phase II definition of “firm” 
and cited related Phase II definitions to show 
that the concept of “direct or indirect con
trol,”  which brings within the “firm” all 
entities “controlled” by the firm, remains 
essentially the same under FEA regulations. 
Therefore, because of the definitional simi-

RULES AND REGULATIONS

larlties considered and explained in the En
terprise Interpretation, Phase H rulings as 
well as FEA rulings and Interpretations are 
pertinent to the central question in this In
terpretation concerning, control.

The starting point for understanding the 
definition of “firm” is FEA’s definition of 
that term in § 212.31, which reads as follows:

“Firm” means any association, company, 
corporation, estate, individual, joint-ven
ture, partnership, or sole proprietorship or 
any other entity however organized includ
ing charitable, educational, or other elee
mosynary institutions, and the Federal gov
ernment including corporations, depart
ments, Federal agencies, and other instru
mentalities, and State and local govern
ments. The FE[A] may, in regulations and 
forms issued in this part, treat as a firm: 
(1) A parent and the consolidated and un
consolidated entitles (if any) which it di
rectly or indirectly controls, (2) a parent and 
its consolidated entities, (3) an unconsoli
dated entity, or (4) any part of a firm.

For general price control purposes, FEA 
has selected the first of the four definitional 
options listed above.2 Under FEA’s definition 
of “ firm” applicable to refiners in § 212.82, 
and under FEA’s definition of “seller” appli
cable to resellers and retailers in § 212.92, 
this determination is expressed as follows:

“Firm” (or in the case of resellers or re
tailers, “seller” ) means a parent and the 
consolidated and unconsolidated entities (if 
any) which it directly or indirectly controls.

It is clear from the general definition of 
“ firm” in § 212.31 and the definition of “par
ent,” “parent and its consolidated entities” 
and “unconsolidated entity” in § 212.31 that 
an "individual” can be the “parent”—i.e., the 
entity or part of the “ firm” to which one ul
timately looks to determine the extent or 
degree of intra-firm control. This matter was 
expressly considered in CLC Rilling 1972-55 
(37 FR 11694, June 10, 1972), where the 
“ firm” was determined to consist of an indi
vidual person plus the two corporate entities 
which he controlled.

It is also clear that control by the indivi
dual is not diluted or diminished by the 
vesting of stock ownership or control in 
members of the individual’s family. FEA’s 
definition of “parent and its consolidated 
entities” and “ unconsolidated entity” in
clude a statement that “An individual shall 
be deemed to control a firm which is directly 
or indirectly controlled by him or by his 
father, mother, spouse, children or grand
children.” A similar statement was Included 
in the Phase II definition of “ firm.”

Based on the foregoing considerations, nei
ther “ individual” nor family control preclude 
inclusion of Great Southern and BME/BMI 
in the same “ firm.” The only remaining 
question to be considered relates to the 50 
percent-50 percent division of control of 
Great Southern between Messrs. McAdams 
and Littlefield and the 33 y3 percent-33 y3 
percent-33 y3 percent division of control 
of BMI between Messrs. McAdams, Littlefield, 
and Goss—i.e., whether a division of control 
in equal shares, in which no one individual 
appears to have a predominate position, con
stitutes an effective means by which the con
sequences of control can be avoided for pur
poses of FEA price regulations.

Rulings and Interpretations Issued under 
Phase II and the current price control pro
gram affirm that—

2 The second and third options under the 
general definition of “ firm” in § 212.31 were 
used by CLC and FEA primarily in connec
tion with profit margin regulations no longer 
effective. The fourth option has been used 
only in special circumstances, such as in con- 
nection with the granting of exceptions.
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* * * the division of ownership or control 
into exactly equal shares or interests (e.g., 
50%-50%, 33y3 %-33y3 %-33y3 %) w(ill) not 
serve to defeat the purpose of the regu
lations and rulings concerning control.2

For example, under CLC Ruling 1972-77 
(37 FR 13652, July 12, 1972), companies A 
and B each owned a one-half Interest in 
company C which they operated as a joint- 
venture. Control of C on the part of both A 
and B (whether deemed direct or indirect) 
was presumed. The result was that A plus C 
was considered a single entity and B plus C 
was considered a single entity, for the pur
pose of determining the size of the annual 
sales or revenues of the firm (price category 
determination), while for other purposes un
der the Economic Stabilization Program A 
and B were required to decide which of them 
would consider C as belonging to it in its 
entirety.

In the Enterprise Interpretation, a situa
tion even more closely analogous to the pres
ent one was presented. There, two individuals 
each owned 50 percent o f an Incorporated 
propane resale business. These two individu
als, not acting on a joint-venture basis in any 
formal sense, together acquired control of 
two propane retailers. FEA ruled that the 
“firm” for purposes of price regulations con
sisted o f the two individuals concerned, the 
resale company, the two retail entitles, and 
any other firm directly or indirectly con
trolled by the two individuals or their resale 
oompany.

In the present case, Messrs. McAdams and 
Littlefield control Great Southern since they 
each own 50 percent of the capital stock of 
that corporation. They also control BMI (and 
controlled its predecessor, BME) on the basis 
of their combined two-thirds ownership or 
interest. BME/BMI did not constitute a sub
sequent acquisition, as in the Enterprise 
case, but was created by the two Individuals 
concerned for the express purpose of reselling 
petroleum products. As in the Enterprise 
case, BME/BMI has purchased a substantial 
portion o f its products for resale from its 
affiliate, Great Southern.

CLO Ruling 1972-77 and FEA’s Enterprise 
Interpretation have as a shared element the 
commonality o f interest between the two 
individuals or venturers in the business or 
businesses they jointly controlled. It is of 
little significance whether this finds expres
sion in formal agreement or formal organiza
tion, such as under a written joint-venture 
or partnership agreement, or through less 
formal but not less purposeful design. The 
definition o f “firm” Includes "any * * * indi
vidual, joint-venture, partnership * * * or 
any other entity however organized * * *.” 
[Emphasis added.] Thus, whether the con
trolling parent is viewed as two individual 
“ entities” or a single Joint “entity” the result 
is the same: all entities controlled directly or 
indirectly by the parent are part o f the 
“firm” for price control purposes.

In CLC Ruling 1972-81 (37 FR 15009, July 
27, 1972), individual A owned 50 percent of 
corporation L and 50 percent of corporation 
M. The two corporations were described as 

interdependent” and as performing “com
plementary functions” because L sold raw 
materials to M for processing. CLC held that 
the “firm” included the entities A, L, and M. 
Although the fact portion of the ruling stated 
that the remaining stock in L and M was held 
by relatives of A, the ruling did not turn on 
the question o f family oontrol. The ruling 
was based on the fact that A held 50 percent 
of the shares o f both L and M and on the 
complementarity of functions performed by 
L and M.

2 Enterprise Interpretation, February 12, 
1975.
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The factor o f corporate interdependence or 
complementarity was also present in the En
terprise case, where propane was channelled 
through the resale business to the retail out
lets for ultimate sale and where control of 
the retail outlets was apparently obtained for 
the sole purpose (and under an erroneous 
view of applicable regulations) of obtaining 
the benefits of markups at both the whole
sale and retail level with respect to the sale 
of the same propane.

It appears that similar interdependence is 
present In the case of Great Southern and 
BME/BMI. BME and BMI were formed by the 
owners o f Great Southern for the purpose o f 
reselling the same products which Great 
Southern contracts to have refined. BMI does 
in fact purchase a substantial portion o f its 
products from Great Southern. The fact of 
common ownership or control o f Great 
Southern and BME/BMI, plus the business 
relationship between the two companies in
volving the purchase and sale of refined 
petroleum products, is sufficient to show in
terdependence o f the kind present in CLC 
Ruling 1972-81 and FEA’s Enterprise Inter
pretation.

In our view, the interdependence or com
plementarity present in this case merely 
serves to confirm the appropriateness of the 
conclusion already reached concerning con
trol of Great Southern and BME/BMI by the 
same parent. Because of the often unusual or 
complex interrelationships between corporate 
or other business entities, it cannot be ex
pected that any single concept of “firm” 
would provide a basis for application of price 
controls which every company would con
sider most appropriate. However, the “con
trol” basis for identfying business amalgama
tions is well understood in the Industry and 
is generally easy to apply. Moreover, the 
“ control” basis usually results in a  “ firm” 
which consists o f or includes business enti
ties which perform interdependent or com
plementary functions in addition to being 
under common control.

Furthermore, as previously explained by 
FEA/ the broad “control”  basis for the defi
nition o f "firm” is appropriate for general 
pricing purposes because FEA’s regulations 
generally permit prices to be Increased to 
reflect Increased costs Incurred. Unless 
“costs” were restricted to the “outside” costs 
of the “firm”—i.e., costs incurred in trading 
with persons not under the direct or indirect 
control of the parent—a “firm” could improp
erly magnify “costs”  through a series of intra
corporate sales or transfers of petroleum 
products at prices reflecting a margin of 
profit added at each sale or transfer within 
the firm. Thus, for cost pass-through pur
poses, the costs which may be passed through 
are the costs to the “firm” as broadly defined 
in § 212.82 (or the costs to the “seller” un
der the same definition in § 212.92), unless 
otherwise specifically provided. This concept 
o f “firm” serves to assure only a dollar-for- 
dollar pass-through of actual costs incurred 
by the “firm” concerned.

That Great Southern may have not in fact 
treated BMI differently from other purchases, 
similarly situated, through discounted prices 
or otherwise, is not controlling. The fact that 
the spirit or purpose of an FEA regulation of 
general applicability may not have been actu
ally violated or contravened in a specific case 
does not normally provide a valid basis in 
the context of a legal interpretation for non- 
application of that regulation to the firm 
concerned.

Since the basis for FEA’s definition of 
“ firm” is control rather than corporate orga-

* See Enterprise Interpretation, Interpre
tation 1976-8 (May 28, 1976), and Interpre
tation 1976-8 (October 18, 1976).
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nization, the fact that BMI and Great South
ern are separately incorporated and inde
pendently organized is not significant. Lack 
o f “managerial” supervision is also not con
trolling.5

I n t e r p r e t a t io n  1977—19 
To: Sterling Stations, Inc.
Date: June 21, 1977.
Rules Interpreted: §§ 211.9, 211.106, 210.62. 
Code: G CR(X)—AI—Base Period Supply Ob

ligations, Normal Business Practices.
This is in response to your request for an 
interpretation of the Mandatory Petroleum 
Allocation Regulations on behalf of your cli
ent, Sterling Stations, Inc.

FACTS

Until approximately May 15, 1976, Sterling 
Stations, Inc. (“Sterling” ), operated branded 
independent retail gasoline stations at four 
locations in the Seattle area. Texaco, Inc. 
(“Texaco” ), is the base period supplier of 
gasoline for each of these stations and de
livered gasoline to each of them during the 
base period and thereafter until the stations 
were closed by Sterling in May, 1976.

During 1975 Sterling began to experience 
heavy operating losses at the four stations. 
In December 1975, it offered to sell the sta- , 
tions to Gull Oil Company (“Gull” ), which 
owns a number of retail service stations in 
western Washington which sell unbranded 
motor gasoline supplied to Gull by Texaco.

Gull inquired o f Texaco as to whether the 
motor gasoline allocations for the four sta
tions could be transferred to Gull as a suc
cessor to Sterling with tbe understanding 
that Gull would receive the total allocation 
(approximately four million gallons per 
year) as a jobber, rather than as the operator 
of the Individual stations. Texaco refused to 
agree to this proposal.

In late April 1976 Sterling again offered 
to sell the stations to Gull if Gull would 
take over separately each station’s base pe
riod use and convert the outlets from brand
ed to non-branded outlets. Gull accepted 
this proposal from Sterling and requested 
Texaco to agree to transfer the individual 
Sterling allocations to Gull after the sale. 
It is unclear as to whether Texaco refused to 
agree to the transfer o f the allocations at the 
four Sterling stations to Gull on a non- 
branded basis. In its comments dated August 
6, 1976, Texaco states that when first ap
proached by Gull Texaco responded that it 
would honor its obligations under FEA regu
lations and would continue to supply and 
deliver gasoline to the four retail outlets, 
but that it would not agree to transfer the 
allocations for the four stations to Gull as a 
jobber. Texaco states that at no time did it 
indicate to either Gull or Sterling that it 
was unwilling to continue to deliver gaso
line to the stations as mandated by FEA 
regulations. Texaco does not address the sec
ond proposal which Sterling . asserts was 
made to Texaco, that Texaco supply the sta
tions individually on a non-branded basis 
after the sale to Gull. For purposes of this 
interpretation, however, it is assumed that 
Gull proposed that Texaco continue to de
liver motor gasoline to the four stations in
dividually in accordance with applicable 
FEA regulations after the sale to Gull, ex
cept that Texaco would deliver the product 
on a non-branded basis. It is also assumed 
that Texaco refused this request and that, 
solely because of Texaco’s refusal, the sale 
to Gull was not consummated. All four sta
tions were closed during the week of May 10, 
1976.

e see “Tesoro” Interpretation issued Au
gust 21, 1975.

ISSUE

The issue presented for interpretation is 
whether and to what extent Texaco has a 
supply obligation to the successor on the 
site of Sterling’s motor gasoline retail sales 
outlets.

INTERPRETATION

It is our opinion that pursuant to § 211.106
(c) the allocation of a motbr gasoline retail 
sales outlet is transferred to the successor 
on the site, and therefore Texaco tfould have 
a supply obligation to Gull if the sale o f the 
stations by Sterling had been consummated. 
The base period practices to be applied to 
Texaco’s supplier/purchaser relationship 
with Gull would be those formerly in effect 
between Texaco and Sterling, except to the 
extent that Gull failed to qualify for such 
treatment under the objective criteria ap
plied by Texaco to its customers.

10 CFR 211.106(c) (1) provides in part that:
A wholesale purchaser-reseller which op

erates a retail sales outlet shall be deemed 
to have gone out o f business with respect to 
that outlet for purposes o f § 211.11 if it va
cates the site on which it conducts such 
business.

Accordingly, Sterling would be considered 
to have gone out of business at the four out
lets as o f May 1976, assuming that Sterling 
vacated the premises. If Gull had subse
quently purchased the stations from Sterling 
and reopened them, Gull would have been 
entitled to receive the allocation at each 
station from Texaco under 10 CFR 211.106 
(c) which provides that:

The right to an allocation with respect to 
the retail sales outlet shall be deemed to 
have been transferred to the former oper
ator’s successor on the site: Provided, Such 
successor established the same on-going 
business on the site within a reasonable pe
riod of time, as determined by FEO, after its 
predecessor vacates the premises.

In your request, you indicated that instead 
of asking to be supplied by Texaco on terms 
identical to those under which Texaco sup
plied Sterling, Gull requested first that it 
be supplied as a jobber and, second, that 
Texaco sell non-branded product to Gull. 
FEA regulations do not require Texaco to 
agree to such requests. 10 CFR 210.62 pro
vides in part that:

Suppliers will deal with purchasers of an 
allocated product according to normal busi
ness practices in effect during the base pe
riod specified in Part 211 for that allocated 
product, and no supplier may modify any 
normal business practice so as to result in 
the circumvention of any provision of this 
chapter.

The transfer of the allocation at the four 
stations from Sterling to Gull under 10 CFR 
211.106(c) does not obligate Texaco to alter 
its normal business practices with respect 
to sales to those four stations. On the con
trary, 10 CFR 210.62 requires in general the 
continuation of base period normal business 
practices. Such practices may be altered by 
mutual agreement between the supplier and 
customer under certain circumstances, and 
in some instances may be altered unilat
erally by the supplier if the supplier pro
vides an adequate downward price adjust
ment or other compensation to the customer.

You have also argued in your request that 
10 CFR 211.9(c) which provides that “ the 
supplier/purchaser relationships required by 
this part shall not be altered by . . . changes 
in the brand or franchise under which a 
wholesale purchaser-reseller maintains its 
ongoing business” means that Texaco is re
quired to agree to the request by Gull to 
purchase nonbranded product. In fact, 10 
CFR 211.9(c) means that if there is a change 
in brands the purchase» will still be entitled
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to receive an allocation from its base period 
supplier. This section of FEA regulations 
would apply to situations in which a retail 
gasoline station which obtained product 
from a supplier in 1972 (the base period) 
under the particular brand had changed 
to another supplier using a different brand 
in the period between 1972 and 1974. Under 
10 CFR 211.9(c) the customer would never
theless be entitled to return to its 1972 b,se 
period supplier after FEA regulations became 
effective in 1974. 10 CFR 211.9 does not con
fer on a purchaser the right to require that 
its supplier supply non-branded gasoline 
when the purchaser takes over operation of a 
branded retail station. Accordingly, Texaco’s 
refusal to agree to sell gasoline to Gull on 
a non-branded basis at the four stations is 
not inconsistent with FEA regulations.

Consideration of the second issue raised 
in your request for interpretation, i.e., 
whether Sterling has any recourse against' 
Texaco in a civil action for damages under 
the Federal Energy Administration Act of 
1974 or any other federal legislation, is un
necessary in light of our conclusion that the 
actions alleged to have been taken by Texaco 
are consistent with FEA regulations.

I n t e r p r e t a t io n  1977-20 
To: John Douglas Hattenhauer.
Date: June 22, 1977.
Rules Interpreted: §§ 211.9(c), 211.25(a). 
Code: GCR(X)—AI—Base Period Supply

Obligations, Supplier/Purchaser Relation
ship.
You have requested an interpretation of 

the Mandatory Petroleum Allocation Regu
lations of the Federal Energy Administration 
(“FEA” ), 10 CFR Part 211, concerning your 
rights as a Texaco consigneee distributor. 
Copies of your request letters were for
warded to Texaco, Inc. (“Texaco” ) for com
ment. Comments were received from Texaco.

FACTS

According to your submissions, you are a 
Texaco consignee located in The Dalles, 
Oregon. Your contractual relationship with 
Texaco consists of a Consignment Agreement 
(Form S-82) dated January 1, 1975, as modi
fied by a Consignment Agreement to Cover 
Direct Deliveries (Form S-368B) dated Jan
uary 1, 1975, and by an agreement relating 
to commissions on emergency deliveries 
(Form S-368) also dated January 1, 1975. 
The Form S-368B Agreement provides that 
Texaco may make deliveries or cause deliv
eries of product to be made at any time to 
four retail gasoline outlets located in Hood 
River, Mosier, Highway 80 N. and Highway 
197, The Dalles, and 3902 W. 6th, The Dalles. 
The Form S-368B Agreement also provides 
that you will receive a smaller commission 
when direct deliveries are made by Texaco. 
At issue in your request are deliveries to 
three o f the four outlets which are the sub
ject of the agreements, the Hood River out
let and the two outlets in The Dalles.

You indicated in your request that you 
purchased the business on January 1, 1975 
from Walter N. Nester, who was a Texaco 
consignee from 1960 until his retirement on 
December 31, 1974. Nester supplied the Hood 
River outlet during the base period from 
January through August, 1972. Texaco began 
supplying the outlet in September 1972. Nes
ter supplied the two outlets in The Dallas 
through all of 1972, and thereafter until 
August 1974 when Texaco began direct de
liveries to those stations. At the time FEA 
regulations became effective Texaco assigned 
Nester a base period volume for the two 
stations in The Dallas, but did not assign 
him an allocation for the station at Hood 
River. In 1974 when Texaco began direct 
deliveries the allocation for the two stations
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in The Dalles was shifted to the Texaco 
terminal in Portland. This represented a 
decrease in Nester’s total base period volume 
of 1,004,494 gallons.

q u e s t i o n s  p r e s e n t e d

The following questions are presented for 
interpretation:

1. Whether your firm or Texaco is the base 
period supplier of the retail sales outlets 
in Hood River and The Dalles;

2. Whether your entering into the Form 
S-368B Agreement caused a termination of 
the supplier/purchaser relationship between 
your firm and the three retail sales outlets.

INTERPRETATION

It is our opinion that your firm is a whole
sale purchaser-reseller and thus the base pe
riod supplier of the retail sales outlets in 
Hood River and The Dallas. As such, you 
are entitled to receive an allocation from the 
consignee’s supplier based on the amount 
of product distributed by the consignee dur
ing the base period. In an interpretation 
issued April 24, 1975 to the National As
sociation of Texaco Consignees, Inc., FEA de
termined that Texaco consignees are whole
sale purchaser-resellers as that term is de
fined in 10 CFR 211.51 and thus subject to 
the provisions of 10 CFR Part 211. See also 
FEA Ruling 1975-8, Qualification of Certain 
Consignees as Wholesale Purchaser-Resellers 
(June 11, 1975).

10 CFR 211.9 provides generally that sup
plier/purchaser relationships which existed 
during the base period are to be maintained 
for the duration of the Mandatory Allocation 
Program. Since Mr. Nester supplied the two 
retail sales outlets in The Dalles during the 
base period 1972 and the outlet in Hood 
River for the period January through Au
gust, 1972, supplier/purchaser relationships 
existed between Nester and these outlets.

With respect to your purchase of Nester’s 
business, 10 CFR 211.9(c) provides that “The 
supplier/purchaser relationships required' by 
this Part shall not be altered by (1) changes 
in the ownership or right of possession o f 
the real property on which a wholesale pur
chaser or end-user maintains its ongoing 
business or end use * * Therefore, Nest- 
ers’ supply obligation to the three outlets was 
transferred to you upon your acquisition of 
the business from Nester.

As Nester’s successor, you are a wholesale 
purchaser-reseller and are thus entitled to 
receive from the base period supplier, Texaco, 
an amount of product equal to Nester’s base 
period purchases from Texaco, with certain 
adjustments as provided in 10 CFR 211.10 
and 211.13. This volume would include 
amounts purchased during the base period 
that were supplied to the three retail sales 
outlets in question.

As the supplier to the three outlets, you 
retain the obligation to supply them unless 
the supplier/purchaser relationships involved 
are terminated with the express written ap
proval of FEA. I]n this regard, the Manda
tory Petroleum Allocation Regulations pro
vide that supplier/purchaser relationships 
existing in the base period shall be main
tained or restored despite alternative ar
rangements that may have been made since 
the base period. Accordingly, it is our opinion 
that the Form S-368B agreement with Texaco 
did not terminate your base period supply 
obligations to the three retail outlets. ,

Under FEA operating procedures, the Re
gional Offices may, in their discretion, grant 
approval to the termination of a base period 
relationship and reassign the supply obliga
tion if the wholesale purchaser-reseller (in 
this case, the motor gasoline retail sales out
lets) and its base period supplier agree in 
writing to the termination, and the prospec
tive new supplier agrees in writing to assume 
a permanent supply obligation with the
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wholesale purchaser-reseller. Otherwise, an 
exception from the regulations is required 
to terminate a base period relationship and 
reassign a wholesale purchaser-reseller to a 
new supplier. Neither an application for 
assignment nor an exception request with 
respect to these motor gasoline outlets has 
been received by FEA.

It is our opinion, therefore, that Texaco 
may not unilaterally or by virtue of the 
Form S-368B Agreement assume the obliga
tion to supply the Hood River or The Dalles 
outlets, or reduce the amount of your base 
period volume by an amount which repre
sents the base period volume of the outlets 
involved.

I n t e r p r e t a t io n  1977-21 
To: Suburban Propane Gas Corp.
Date: July 11,1977.
Rules Interpreted: § 212.53(a).
Code: GCW—PI—Export Sales Exemption.

This is in response to a letter of June 29, 
1976, supplemented by letters of May 12,1977 
and May 16, 1977 on behalf of Suburban Pro
pane Gas Corporation (Suburban) request
ing an interpretation of 10 CFR 212.53(a) 
which deals with the prices which may be 
charged for covered products sold for export 
under the Mandatory Petroleum Price Regu
lations of the Federal Energy Administration 
("FEA” ).

FEA is aware that Suburban is a defendant 
in a civil action brought by El Dorado Mar
keting Co. of Laredo, Gas Del Oro, Inc. and 
Gas Del Oro International, Inc., (collectively 
designated hereinafter as “Companies” ), in 
the United States District Court for the 
Southern District of Texas, Laredo Division, 
in which the Court stayed further proceed
ings pending final determination by FEA of 
certain complaints filed by El Dorado Mar
keting Co. of Laredo and Gas Del Oro, Inc. 
with FEA. The complaints concern Subur
ban’s prices in certain sales of propane, 
butane and butane-propane mixes which the 
Companies assert to be in excess of maximum 
lawful prices permitted by FEA regulations.

This interpretation relates only to the gen
eral application of 10 CFR 212.53(a) and is 
not to be interpreted as a determination of 
either the validity of the Companies’ com
plaints or whether prices charged in specific 
transactions between the parties are other
wise lawful or unlawful.

In formulating this interpretation, FEA 
took into account third party comments by 
the Companies dated August 30, 1976, De
cember 18, 1976 and May 13, 1977 submitted 
with reference to the interpretation request. 
In accordance with 10 CFR 205.84, Suburban 
was afforded an opportunity to respond to 
the third party submissions and written re
plies by Suburban dated September 2, 1976, 
January 3, 1977 and June 8, 1977 were re
ceived. These submissions were also taken 
into account by FEA in formulating this 
interpretation.

FACTS

Suburban results butane, propane and 
butane-propane mixes and the prices it 
charges in sales of covered products are sub
ject to Subpart F of Part 212 of FEA regula
tions.

Suburban resells covered products to 
various third parties among which are the 
Companies. Since Suburban sold such prod
ucts during the applicable base periods found 
in Part 211 of FEA’s allocation regulations, 
Suburban is a base period supplier of both 
Gas del Oro, Inc. and Gas del Oro Inter
national, Inc.

The Companies resell all or part of their 
purchases from Suburban to Mexican cus
tomers either directly or through sales to 
other exporting companies. However, they 
have refused to formally certify to Subur-
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ban that any o f the covered products pur
chased are for export, although In many of 
the transactions between the parties it is 
apparent that shipping documents accom
panying the transfer o f the product from 
Suburban's control to the Companies reflect 
that the product Is destined for export. 
Since February 1, 1974, when its latest con
tract with the Companies terminated, Sub
urban has been charging the Companies 
free market prices in sales of butane, pro
pane and butane-propane mixes except when 
informed by the Companies that the ship
ment of purchased product is not for ulti
mate export. In its complaint to FEA, the 
Companies allege that Suburban’s charging 
of such free market prices constitutes a 
violation of FEA price regulations.

ISSUE

Are prices charged by a supplier o f covered 
products In sales to a domestic purchaser 
exempt from FEA price regulations, pur
suant to 10 CFR 212.53(a), If the domestic 
purchaser fails to expressly certify that the 
products are for export?

INTERPRETATION

Covered products sold for export are ex
empt from FEA price regulations (10 CFR 
212.53(a)) :

The prices charged for export sales [of 
covered products], including sales to a do
mestic purchaser which certifies the product 
is for export, are exempt. (Bracketed por
tion deleted on July 23, 1976.)

As FEA has pointed out in the past, the 
policy underlying the export exemption is 
quite clear and has been given effect since 
the wage and price control programs of the 
Cost of Living Council:

Price controls were implemented to bene
fit United States consumers and the domes
tic economy. Export sales are exempt from 
such regulations, not only because there is 
no intention to benefit foreign buyers 
through price controls, but also to encourage 
that the best possible prices be obtained in 
such sales and thereby to assist in main
taining a favorable trade balance. FEA Rul
ing 1975-7 (40 FR 30037, July 17, 1975)

Thus, it is the act of exportation which 
confers upon the sale an exemption from 
FEA price controls. Clearly this exemption 
applies to the exporter o f record. In addition, 
10 CFR 212.53(a) expressly extends the ex
port sales exemption to cases where a sup
plier sells product to a domestic purchaser 
who “certifies” to the supplier that the 
product is for export.

The purpose of the certification is to en
able the supplier to ascertain with certainty 
that the product to be sold is, in fact, des
tined for export and to provide FEA with a 
means of verifying that the sale to the do
mestic purchaser was intended as a sale for 
export. The export sales regulation does not 
specify what constitutes certification, but it 
may be assumed that appropriate language 
reflecting the purchasers’ intent to export 
the product in bills of lading, invoices or 
other customary business records transmit
ted between the supplier and purchaser and 
associated with the sale will suffice as a cer
tification in the absence of a separate docu
ment so designated.

In a case where the domestic purchaser re
fuses, for whatever reason, to execute a cer
tification that the product is being purchased 
for export, the export sales exemption will 
nonetheless apply if certification can be con
structively established by a showing that at 
the time of the sale to the domestic pur
chaser, the sale was understood by the par
ties to be intended for export. Such a show
ing may be made by a supplier claiming the 
exemption if documentation or other evi

dence associated with the sale including but 
not limited to contracts, invoices and other 
business records clearly shows that the do
mestic purchaser intended to export the 
product at the time of the sale and that the 
supplier was aware of the purchaser’s intent 
at the.time of the sale.

A means is therefore available if a domestic 
purchaser should arbitrarily refuse to pro
vide a supplier with an express certification 
in order that the scope of the export sales 
regulation (i.e., to exempt sales to domestic 
purchasers of products which are destined 
for export) will not be circumscribed by the 
unilateral action of the purchaser.

In short, the certification required by 10 
OFR 212.53(a) may be constructively shown 
by a supplier claiming the export sales ex
emption by the facts and circumstances sur
rounding the sale in question as discussed 
hereinabove.

[FR Doc.77-22725 Filed 8-4-77:8:45 am]

PART 430— ENERGY CONSERVATION 
PROGRAM FOR APPLIANCES

Test Procedures for Dishwashers
AGENCY: Federal Energy Administra
tion.
ACTION: Final rule.
SUMMARY: This rule prescribes final 
test procedures for dishwashers. Appli
ance test procedures are one element of 
the appliance energy efficiency program 
required by the Energy Policy and Con
servation Act.
EFFECTIVE DATE: September 10, 1977.
FOR FURTHER INFORMATION CON
TACT:

James A. Smith (Program Office), 
Room 307, Old Post Office Building, 
12th and Pennsylvania Avenue NW., 
Washington, D.C. 20461 (202-566-
4635).
Jim Merna, (Media Relations), Room 
3104, 12th and Pennsylvania Avenue 
NW., Washington, D.C. 20461 (202-566- 
9833).
Michael Skinker, (Office of General 
Counsel), Room 5116 Federal Building, 
12th and Pennsylvania Avenue NW., 
Washington, D.C. 20461 (202-566-9750) 
or (202-566-9380).

SUPPLEMENTARY INFORMATION:
A. Background

The Federal Energy Administration 
(FEA) hereby amends Part 430, Chap
ter n  of Title 10, Code of Federal Reg
ulations, in order to prescribe test pro
cedures for dishwashers pursuant to 
section 323 (42 U.S.C. 6293) of the 
Energy Policy and Conservation Act 
(Act) (Pub. L. 94-163). Dishwasher test 
procedures were proposed by notice is
sued March 17, 1977 (42 FR 15423, 
March 22, 1977), and a public hearing 
on the proposed test procedures was 
held on May 9, 1977. The definition of 
“ dishwasher” was -proposed at 41 FR 
19980, May 14,1976.

By notice issued May 24, 1977 (42 FR 
27896, June 1, 1977), FEA established 
Subparts A and B of Part 430, Chapter 
n  of Title 10, Code of Federal Regula
tions. Certain definitions and general

provisions applicable to the energy con
servation program for appliances have 
been promulgated in Subpart A. Final 
test procedures for room air conditioners 
have been prescribed in Subpart B and 
several other test procedures have been 
proposed for inclusion in Subpart B. FEA 
has also proposed a Subpart C for ap
pliance energy efficiency improvement 
targets. An outline of the provisions of 
Part 430 which have so far been estab
lished, including provisions in today’s no
tice, is as follows:

Subpart A— General Provisions

Sec.
430.1 Purpose and Scope
430.2 Definitions.

Subpart B— Test Procedures

430.21s Purpose and Scope.
430.22 Test Procedures for Measures of

Energy Consumption.
* * * # *

(c) Dishwashers.
* * * * *

(f ) Room Air Conditioners.
430.23 Units To Be Tested (Reserved).
430.24 Representations Regarding Measures

of Energy Consumption. 
* * * * *

(c) Dishwashers.
* * * * *

(f ) Room Air Conditioners.
Appendices to Subpart B 

* * * * *  
Appendix C—Uniform Test Method for 

Measuring the Energy Consumption of Dish
washers.

* * * * *  
Appendix F—Uniform Test Method for 

Measuring the Energy Consumption of Room 
Air Conditioners.

B. D iscussion of Comments

Comments were received from indus
try, consumers, and both federal and 
state agencies. Comments from industry 
accounted for a majority of the com
ments received. Most of the comments 
were directed toward technical areas of 
the proposed test procedures, although 
some of them were specifically directed 
toward the information that was to be 
placed on the label, such as the com
ment that requested that the label rec
ommend that only “full loads” be used 
by the consumer in the dishwasher. Since 
the comments which were directly con
cerned with the content of the label were 
applicable to the labeling program un
der section 324 of the Act, rather than 
to the prescription of final test proce
dures, they were forwarded to the Fed
eral Trade Commission for consideration 
in developing labeling rules applicable 
to dishwashers. The major issues raised 
by the comments on the proposed test 
procedures are discussed below.

1. TEST LOAD

Several comments addressed the size 
and the use of the proposed test load. 
One manufacturer stated that its four- 
place setting countertop dishwasher was 
excluded from the proposed test proce
dures, and recommended that the test 
procedures provide for a four-place set
ting test load for smaller load capacity
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dishwashers. Other comments ques
tioned whether or not dishwashers that 
are too small to handle the proposed 
eight-place setting test load would have 
to be tested at all. One comment sug
gested that it would be better to use a 
test load equivalent to the place setting 
for which the dishwasher was designed. 
It was also suggested that a washing 
index or performance rating be pro
vided which would reflect how effective 
the dishwasher under test is at washing 
dishes.

After the comments were received, 
PEA, in conjunction with NBS, re-evalu
ated the need for a standard test load 
in the test procedures. FEA was inter
ested in what effect the use or size of a 
test load would have on the energy con
sumption Qf the different load capacity 
dishwashers when operated on the nor
mal cycle or the truncated normal cycle.

Based on over 30 tests on six different 
models of dishwashers, NBS concluded 
that there was an insignificant variation 
in the energy consumed by the internal 
boost heater between tests conducted 
with a load and those conducted with
out a load for dishwashers when oper
ated on the normal cycle. Since none of 
the models tested had boost heaters that 
were thermostatically controlled for the 
normal cycle, the boost heater operated 
continuously during the wash and rinse 
cycles, whether or not a load was pres
ent. The test results showed that the 
boost heater consumed nearly a constant 
amount of energy independent of the 
number of dishes being washed or the 
temperature of the water.

In light of the NBS test results, and 
based on NBS’ recommendation, FEA 
has determined that the use of a stand
ard test load for the testing of any size 
dishwasher model when operated on the 
normal cycle or the truncated normal 
cycle is unnecessarily burdensome on in
dustry and should not be required. Ac
cordingly, 2.6 of Appendix C has been 
changed to delete the requirement of a 
test load. Should these test procedures 
be modified at a later date to require the 
testing of dishwashers when operated 
on any other specified cycle type, the 
need for a test load for other cycle types 
will be re-evaluated at that time.

The only remaining issue concerning 
the use of a test load is the suggestion 
that FEA develop test procedures that 
provide a means of rating the cleaning 
performance of a dishwasher. With re
spect to dishwashers, a performance rat
ing is not necessary to derive the meas
ures of energy consumption required by 
the Act and specified in the test pro
cedures. Therefore, it is not included in 
the final test procedures for dishwashers. 
In the view of both agencies, the final 
test procedures can be used to provide in
formation which is likely to assist con
sumers in making purchasing decisions.

2. “ basic model”  definition

A number of comments were received 
on the proposed definition for the “basic 
model” of dishwashers in § 430.2. Some 
were uncertain whether physical differ

ences which did not affect energy con
sumption—such as many styling differ
ences and convenience features—would 
serve to constitute a variety of basic 
models for purposes of the test proce
dures. FEA has modified this definition to 
clarify that a single basic model includes 
units with any variety of different phys
ical characteristics if these characteris
tics do not affect energy consumption 
differently than the physical character
istics of other units within the basic 
model. For example, the existence of an 
adjustable rack in one dishwasher should 
not of itself cause that dishwasher to be 
in a different basic model than other 
dishwashers with fixed racks. Further, 
different tub geometries should result in 
different basic models where the geom
etries affect energy consumption. As in 
the proposed definition, the final defini
tion requires all units in a given basic 
model to have essentially identical elec
trical characteristics.

3. “ normal cycle”  definition

Some of the comments focused on the 
proposed definition of “normal cycle” 
which contained the statement “ and 
typically^ characterized by six water 
changes.” The industry pointed out that 
the use of six water changes was not 
always typical nor required to clean a 
load of dishes under the “normal cycle.” 
Concern was expressed that this portion 
of the definition might restrict future 
design innovations toward using fewer 
water changes while maintaining accept
able performance levels. FEA concurs 
with these comments and has, therefore, 
changed the definition of “normal cycle” 
in section 1.3 of Appendix C by deleting 
the requirement of six water changes.

4. energy saving features

In the proposed test procedures for 
dishwashers only the normal cycle (the 
cycle recommended by the manufacturer 
for washing a full load of normally soiled 
dishes) and the truncated normal cycle 
(the normal cycle interrupted to elimi
nate the power dry feature) were dealt 
with. Some of the comments requested 
that the definition of the truncated nor
mal cycle be modified to include other 
energy savings features, in addition to 
the power dry interrupt. Although the 
suggested comments identified some 
further energy saving features and cycle 
types, they did not provide—and FEA 
does not have available at this t im e - 
sufficient consumer usage data for these 
features or cycles to allow FEA to pre
scribe test procedures which would ac
curately reflect the estimated annual 
operating cost or energy factor of dish
washers containing these particular fea
tures or cycles. FEA agrees with the NBS 
recommendation that until such time as 
complete and reliable consumer usage 
data are available for further cycle types 
than the normal cycle and*the truncated 
normal cycle, the final dishwasher test 
procedures not make allowance for other 
energy savings features than the power 
dry interrupt.

The industry and other interested 
persons are encouraged to provide any

reliable data to FEA as it becomes avail
able concerning usage by the consumer 
of dishwashers with any energy sav
ing features beyond the power dry inter
rupt or cycles beyond the normal or 
truncated normal cycles. This data wouldi 
be considered by FEA in deciding 
whether or not to expand the final test 
procedures to take account of other ener
gy savipgs features than the power dry 
interrupt and to include further cycle 
types than the normal and truncated 
normal cycles.

FEA agrees with NBS that testing of 
the normal cycle is representative of 
actual average consumer usage of dish
washers.

5. ANNUAL OPERATING COST
The estimated annual operating cost is 

one method to assist the consumer in 
making a purchasing decision when this 
information is provided on an appliance 
label. One manufacturer commented that 
since the proposed energy factor calcula
tion permitted the 50 percent usage 
credit for the truncated normal cycle 
but the proposed estimated annual op
erating cost calculation did not reflect 
this credit, the estimated annual op
erating cost calculation should permit 
’this credit for the truncated normal 
cycle. FEA concurs and has adopted this 
change in § 430.22(c) (2) by allowing for 
a 50 percent usage credit when deter
mining the estimated annual operation 
cost for dishwashers having a truncated 
normal cycle.

As discussed above, FEA has deter
mined that it is inappropriate at this 
time to use a modified definition of the 
truncated normal cycle to account for 
other energy saving features than the 
power dry interrupt in the calculation of 
the estimated operating cost for dish
washers. FEA has accordingly deter
mined not to promulgate § 430.22(c) (2) 
as proposed, until such time as complete 
and reliable usage data are available on 
cycle types other than the normal cycle 
and the truncated normal cycle. Pro
posed § 430.22(c) (2) provided for the es
timated annual operating cost of any 
other cycle types, to be specified, than 
the normal cycle and the truncated nor
mal cycle. When further usage data is 
available, FEA will consider modifying 
the calculations for determining the es
timated annual operating cost to include 
other cycles in addition to the normal 
and truncated normal cycles.

6. ANNUAL USE CYCLES VS. LOAD SIZE
One consumer comment alleged that 

the representative average use cycle of 
416 cycles per year was too high for 
large size dishwashers. This comment 
suggested an approach to vary the aver
age annual use cycle depending upon 
load capacity. However, no data was 
presented to support the claim that 416 
cycles per year is too high for large 
size dishwashers, and NBS has recom
mended this figure for all dishwashers.

The proposed change has not been 
adopted in the final rule because of the 
absence of annual usage data to support 
the claim that large capacity dishwashers
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are used less frequently than smaller 
capacity dishwashers. If statistically 
valid survey data becomes available 
which reveals that purchasers of 12 or 
more place setting dishwashers use their 
dishwashers less frequently than pur
chasers of eight or less place setting dish
washers, then FEA and NBS will review 
the determination that 416 cycles is the 
representative average usage of dish
washers, regardless of size. It is likely, 
however, that large dishwashers gen
erally are used no less frequently but 
are used with about the same frequency 
to wash more dishes than their smaller 
counterparts.

7. NUMBER OF UNITS TO BE TESTED
Proposed § 430.23(c) provided for sam

pling of each basic model to be tested 
when testing of dishwashers is required 
by the Act or by program regulations of 
agencies responsible for administering 
the Act. This provision was intended 
both to provide an acceptable level of 
assurance that test results are applicable 
to any entire basic model for which test
ing is required and to minimize the test
ing burden on manufacturers.

The comments expressed objections to 
the sampling provision for dishwashers 
similar in substance to the objections 
raised to the sampling plan proposed for 
room air conditioners by notices issued 
July 22, 1976 (41 FR 31237, July 27, 
1976) and March 24, 1977 (42 FR 16811, 
March 30, 1977). It was pointed out by 
the comments, however, that there was 
no large burden on the industry to test 
dishwashers because there are fewer 
basic dishwasher models compared to the 
number of room air conditioner models 
and that the test procedures for dish
washers are much easier to conduct. One 
manufacturer specifically stated that the 
intent of the sampling plan for dish
washers appeared to be acceptable pri
marily because of the relative simplicity 
of dishwasher energy testing, although 
he recommended minor technical 
changes in the wording of the sampling 
plan for statistical correctness and clar
ity.

Test procedures prescribed under sec
tion 323 of the Act are intended ulti
mately to be used, for example, for label
ing under section 324, in monitoring the 
progress of manufacturers toward ac
complishing the energy efficiency im
provement targets under section 325, and 
in enforcement testing under section 326. 
These aspects of the appliance program 
have not, however, been implemented. It 
is quite possible that the objectives of 
appliance testing under each of these 
parts of the program, as well as the in
structions on how a test procedure should 
be applied (e.g., sampling of production 
units), may differ. FEA, NBS, and FTC 
are continuing to evaluate the appropri
ate method or methods for sampling the 
units to be tested in order to comply with 
the statute and satisfy all of the different 
elements of the appliance program.

While the various parts of the appli
ance program identified above are not in 
effect at this time, section 323(c) of the 
Act provides:

RULES AND REGULATIONS

Effective 90 days after a test procedure rule 
applicable to a covered product is prescribed, 
under this section, no manufacturer, dis
tributor, retailer or private labeler may make 
any representation—

(1) In writing (Including a representation 
on a label), or

(2) In any broadcast advertisement, re
specting the energy consumption of such 
product or cost of energy consumed by such 
product, unless such product has been tested 
in accordance with such test procedure and 
such representation fairly discloses the re
sults of such testing.

In order to eliminate the problems dis
cussed above associated with a general 
sampling provision, proposed § 430.23(c) 
has been limited in the final test pro
cedures to testing which section 323(c) 
of the Act requires regarding the adver
tising of dishwashers. The sampling re
quirements which apply only for pur
poses of advertising have been reorga
nized into § 430.24(c) of the final test 
procedures. Section 430.24(c) is similar 
to proposed § 430.23(c), but contains 
several revisions. Most notably, the units 
tested are required to be representative 
of production units or actual production 
units. This change is intended to reduce 
the burden which might be caused by 
requiring post-production rating of basic 
models in every instance of testing pur
suant to section 323(c) of the Act.

Manufacturers are not required test 
unless they choose to make representa
tions regarding a measure of energy 
consumption identified in or based upon 
§ 430.22(c). It should also be emphasized 
that the test procedures prescribed today 
apply only to the initial rating of a basic 
model.

In response to comments from the in
dustry, certain technical changes have 
also been made in the sampling language. 
Specifically, the mean of the sample is 
required to be within ±5  percent of the 
estimate of the true mean of the basic 
model population.

8. TEST VOLTAGE
One of the comments recommended 

the use of 115 volts as the standard test 
voltage rather than the 120 volts re
quired by 2.2 of Appendix C since most 
dishwashers are nameplate rated at 115 
volts and are actually operated at that 
voltage. FEA agrees with the NBS rec
ommendation that this change be 
adopted and has amended 2.2 of Appen
dix C accordingly.

9. TEST WATER TEMPERATURE
One manufacturer felt that the re

quirement of 2.3 of Appendix C that the 
test water temperature be maintained 
between 138°F to 142°F was unduly and 
unnecessarily restrictive and therefore 
recommended that the range be in
creased to 135°F to 145°F.

NBS conducted tests on solenoid valves 
which control the flow of hot water into 
the dishwasher to de tèrmine if the rec
ommended change in the test water tem
perature would affect the volume of 
water consumption per cycle and there
fore have an impact on the amount of 
energy consumption. The test results 
showed less than a 1 percent variation

in the flow rate when the water tempera
ture was permitted to vary from 135°F to 
145°F. Therefore, NBS recommended 
that the requested change be adopted 
and FEA concurs. Accordingly, 2.3 of 
Appendix C has been changed to permit 
the temperature of the test water to 
range from 135°F to 145°F.

With respect to water temperature, the 
Consumer Product Safety Commission 
(CPSC) suggested that the test method 
for measuring the energy consumption 
of dishwashers include a method to 
measure the difference in the annual 
energy consumption between a water 
heater set at 145°F and one set at 130°F. 
The principal interest of the CPSC is to 
encourage consumers voluntarily to set 
back the thermostatic control on their 
water heaters to 130°F in order to re
duce or eliminate the hazard of scald 
injuries around the home from hot 
water.

The dishwasher is presently the only 
household appliance which requires wa
ter at temperatures greater than 130° F 
to operate effectively. CPSC believes that 
many, if not most, homes with dish
washers would consume less energy if the 
thermostat on their water heater was 
set at 130° F and these consumers had 
dishwashers with internal boost heaters 
capable of raising the water temperature 
coming into the dishwasher high enough 
to clean dishes adequately. This sugges
tion assumes that homedwners would 
turn down water heater thermostats if 
they bought dishwashers with internal 
boost heaters.

FEA appreciates the data provided by 
CPSC arid is sympathetic to the goals 
CPSC seeks to achieve. However, the test 
procedures for dishwashers are designed 
to be representative of typical consumer 
usage. Under present technology no 
dishwasher detergent exists that is effec
tive at a temperature of 130° F. Also, 
most dishwashers are not designed to 
delay the washing and rinsing process 
until an internal boost heater sufficiently 
elevates the water temperature ade
quately to clean dishes using existing 
detergents. It is also unclear whether the 
use of an internal boost heater to elevate 
the temperature of the water coming 
into the dishwasher would actually save 
energy, since NBS has determined that 
the efficiency of heating water within the 
dishwasher is less than the efficiency of 
heating water in the central home water 
heater, whether it is a gas, oil, or electric 
water heater. For these reasons, FEA is 
at this time unable to include provisions 
in the dishwasher test procedures to ac
count for voluntarily lower thermostatic 
water heater settings. FEA will consider 
this comment with respect to the pre
scription of test procedures for other 
household products that use hot water, 
and with respect to test procedures for 
water heaters themselves. FEA will also 
review the applicability of this suggestion 
to the dishwasher test procedures should 
the state of detergent or dishwasher 
technology change to accommodate 
lower water heater temperatures.
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10. MISCELLANEOUS

After careful consideration of all of 
the comments and further consultation 
with NBS and FTC, FEA has incorpo
rated some minor editorial and substan
tive changes in the proposed test proce
dures in the final rule that were not dis
cussed above.

C. R egulations Prescribed

1. test procedures

The test procedures for dishwashers 
prescribed today are included in Subpart 
B and are substantially the same as those 
proposed, with the addition of the 
changes discussed above. As with the 
proposed procedures, test methods and 
conditions incorporate the approach 
contained in the Association of Home 
Appliance Manufacturers (AHAM) draft 
supplement (DW-2EC) for measuring 
energy consumption for a normal dish
washer cycle to the AHAM dishwasher 
standard DW-1. The test procedures also 
used the definition of the term “oil” con
tained in the American Society for Test
ing and Materials (ASTM) D396-71. For 
purposes of FEA’s program, the incorpo
rated approach remains applicable as 
presently written, regardless of any sub
sequent amendment by AHAM of either 
thé standard or supplement, until fur
ther amendment by FEA.

Under the requirements of section 32
(c) of the Federal Energy Administration 
Act of 1974 (15 U.S.C. 761 et seq.) as 
amended by section 9 of the Federal En
ergy Administration Authorization Act 
of 1977 (Pub. L. 95-70), the Administra
tor is to consult with the Attorney Gen
eral and the Chairman of the Federal 
Trade Commission concerning the im
pact on competition of any rules pre
scribed by FEA which utilize or incorpo
rate any commercial standards.

The Administrator has transmitted 
copies of the test procedures for dish
washers, which incorporate the above 
mentioned commercial standards, to the 
Attorney General and the Chairman of 
the Federal Trade Commission for their 
comments concerning the impact of such 
standards on competition in accordance 
with section 32(c). Neither official has 
any comments nor do they recommend 
against the incorporation or use of these 
commercial standards in the final test 
procedures for dishwashers.

2. GENERAL PROVISIONS
Also prescribed today are certain pro

gram definitions, including definitions 
for “dishwasher,” “ gas,” “natural gas,” 
"oil,” and “propane.” The definition of 
the term “basic model” for dishwashers 
has been added. These definitions were 
previously proposed in Subpart A (41 FR 
19977, May 14, 1976; 42 FR 15423, 
March 22, 1977). Comments which were 
received regarding these definitions and 
the issues which they raised have been 
discussed earlier in this notice.

It should be noted that some of the 
definitions prescribed today may be ap
plicable to test procedures for other ap
pliances. While these definitions are 
final, comments to the effect that any

of these definitions are inapplicable to 
a particular appliance will be evaluated 
to determine whether amendment or 
modification is appropriate.

3. APPLICATION OF TEST PROCEDURES
As discussed previously' the final dish

washer test procedures prescribed today 
must be applied before representations 
regarding a measure of energy consump
tion can be made. Because the purposes 
and needs of the different elements of 
the appliance program (e.g., labeling, 
targets) vary, application of the stand
ard test methodology prescribed today 
may differ in some respects for each 
program element. It is expected that 
instructions on how to apply the stand
ard test methodology to these other 
elements of the appliance program will 
be proposed for comment in the near 
future.

The requirements of § 430.24(c) of the 
final regulations apply until such time 
as final labeling requirements for a par
ticular measure of energy consumption 
and the associated test procedure appli
cation provision are prescribed. After 
that time, air representations regarding 
a measure of energy consumption cov
ered by a labeling rule must be the same 
as represented on the label.

D. Unit Costs of Energy

Under section 323(b)(2) of the Act, 
FEA is to provide manufacturers infor
mation as to the representative average 
unit costs of energy. This information 
was provided by notice issued July 11, 
1977 (42 FR 36549, July 15,1977).

E. Preemption

Today’s rulemaking prescribing final 
test procedures for dishwashers super
sedes any State regulation to the extent 
required by section 327 of the Act. Pur
suant to section 327, all State regulations 
which provide for the disclosure of in
formation with respect to any measure 
of energy consumption of dishwashers 
or which provide for any energy effi
ciency standard or similar requirement 
with respect to energy efficiency or en
ergy use of dishwashers must now em
ploy test procedures identical to those 
specified in today’s final rule.
(Energy Policy and Conservation Act, Pub. L. 
94-163, as amended by Pub. L. 94-384; Fed
eral Energy Administration Act of 1974, Pub. 
tL. 93-275, as amended by Pub. L. 94-385; 
E.O. 11790, 39 FR 23185.)

In consideration of the foregoing, Part 
430 of Chapter H of Title 10, Code of 
Federal Regulations, is amended as set 
forth below, effective September 10,1977.

Issued in Washington, D.C. August 3, 
1977.

Eric J. F ygi, 
Acting General Counsel, 

Federal Energy Administration.
1. Section 430.2 is amended by adding 

paragraph (3) as part of the definition 
of “ basic model,” and by adding in ap
propriate alphabetical order definitions 
of “dishwasher,” “gas,”  “natural gas,” 
“ oil” and “propane” to read as follows:

§ 430.2 Definitions.
* * * * *  

“Basic model” means all units of a 
given type of covered product manufac
tured by one manufacturer and:

* * * * *
(3) With respect to dishwashers, 

which have electrical characteristics 
which are essentially identical and which 
do not have any differing physical or 
functional characteristics which affect 
energy consumption.

* * * * *  
“Dishwasher” means a cabinet-like 

appliance which with the aid of water 
and detergent, washes, rinses, and dries 
(when a drying process is included) dish- 
ware, glassware, eating utensils, and 
most cooking utensils by chemical, me
chanical and/or electrical means and 
discharges to the plumbing drainage 
system.

* * * * *
“Gas” means either natural gas or 

propane.
* * * * *  

“Natural gas” means natural gas as 
defined by the Federal Power Commis
sion.

* * * * *  
“Oil” means heating oil grade No. 2 as 

defined in American Society for Testing 
and Materials (ASTM) D396-71. 

* * * * *  
“Propane” means a hydrocarbon 

whose chemical composition is predomi
nantly C SH 8, whether recovered from 
natural gas or crude oil.

* * * * *
2. Section 430.22 is amended by adding 

a paragraph (c ), to read as follows:
§ 430.22 Test procedures for measures 

o f energy consumption. 
* * * * *

(c) Dishwashers. (1) The estimated 
annual operating cost for dishwashers 
not having a truncated normal cycle as 
defined in 1.5 of Appendix C to this sub
part shall be—

(i) When electrically-heated water is 
used, the product of the following three 
factors: (A) The representative average- 
use cycle of 416 cycles per year, (B) the 
total per-cycle energy consumption for 
the normal cycle as defined in 1.3 of 
Appendix C to this subpart in kilowatt- 
hours per cycle, determined according to
4.4 of Appendix C to this subpart, and
(C) the representative average unit cost 
in dollars per kilowatt-hour as provided 
by the Administrator, the resulting prod
uct then being rounded off to the nearest 
dollar per year, and

(ii) When gas-heated or oil-heated 
water is used, the product of: The repre
sentative average use cycle of 416 cycles 
per year times the sum of (A) the prod
uct of the per-cycle machine electrical 
energy consumption for the normal cycle 
in kilowatt-hours per cycle, determined 
according to 4.3 of Appendix C to this 
subpart, times the representative average 
unit cost in dollars per kilowatt-hours as
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provided by the Administrator plus (B) 
the product of the per-cycle water energy 
consumption for gas-heated or oil- 
heated water for the normal cycle, in 
Btu’s per cycle, determined according to 
4.2 of Appendix C to this subpart, times 
the representative average unit cost in 
dollars per Btu for gas or oil, as ap
propriate, as provided by the Adminis
trator, the resulting product then being 
rounded off to the nearest dollar per 
year.

(2) The estimated annual operating 
cost for dishwashers having a truncated 
normal cycle as defined in 1.5 of Appen
dix C to this subpart shall be-—

(i) When electrically-heated water is 
used, the product of the following three 
factors: (A) The representative average 
use cycle, of 416 cycles per year, (B) one- 
half the sum of (i) the total per-cycle 
energy consumption for the normal cycle 
as defined in 1.3 of Appendix C to this 
subpart plus (ii) the total per-cycle 
energy consumption for the truncated 
normal cycle as defined in 1.5 of Appen
dix C to this subpart, each in kilowatt- 
hours, and determined according to 4.4 
of Appendix C to this subpart, and (C) 
the representative average unit cost in 
dollars per killowatt-hour as provided by 
the Administrator, the resulting product 
then being rounded off to the nearest 
dollar per year, and

(ii) When gas-heated or oil-heated 
water is used, the product of: The repre
sentative average use cycle of 416 cycles 
per year times the sum of (A) one-half 
the product of the per-cycle machine 
electrical energy consumption for the 
normal cycle as defined in 1.3 of Appen
dix C to this subpart, determined accord
ing to 4.3 of Appendix C to this subpart, 
times the representative average unit 
cost in dollars per kilowatt-hour as pro
vided by the Administrator, plus one- 
half the product of the per-cycle ma
chine electrical energy consumption for 
the truncated normal cycle as defined in
1.5 of Appendix C to this subpart, deter
mined according to 4.3 of Appendix C 
to this subpart, times the representative 
average unit cost in dollars per kilowatt-' 
hour as provided by the Administrator 
plus (B) one-half the product of the per- 
cycle water energy consumption for gas- 
heated or oil-heated water for the 
normal cycle as defined in 1.3 of Appen
dix C to this subpart, in Btu’s per cycle, 
determined according to 4.2 of Appendix 
C to this subpart, times the representa
tive average unit cost in dollars per Btu 
for gas or oil, as appropriate, as pro
vided by the Administrator, plus one- 
half the product of the per-cycle water 
energy consumption for gas-heated or 
oil-heated water for the truncated nor
mal cycle as defined in 1.5 of Appendix 
C to this subpart, in Btu’s per cycle, de
termined according to 4.2 of Appendix C 
to this subpart, times the representative 
average unit cost in dollars per Btu for 
gas or oil, as appropriate, as provided by 
the Administrator, the resulting product 
then being rounded off to the nearest 
dollar per year.

(3) The energy factor for dishwash
ers, expressed in cycles per kilowatt-hour 
shall be—

(1) For dishwashers not having a trun
cated normal cycle, as defined in 1.5 of 
Appendix C to this subpart, capable of 
being preset, the reciprocal of the total 
per cycle energy consumption for the 
normal cycle in kilowatt-hours per cycle, 
determined according to 4.4 of Appendix 
C to this subpart, and

(ii) For dishwashers having a trun
cated normal cycle, as defined in 1.5 of 
Appendix C to this subpart, capable of 
being preset, the reciprocal of one-half 
the sum of (A) the total per-cycle energy 
consumption for the normal cycle plus
(B) the total per-cycle energy consump
tion for the truncated normal cycle, each 
in kilowatt-hours per cycle and deter
mined according to 4.4 of Appendix C to 
this subpart.

(4) Other useful measures of energy 
consumption for dishwashers shall be 
those measures of energy consumption 
for dishwashers which the Administrator 
determines are likely to assist consumers 
in making purchasing decisions and 
which are derived from the application 
of Appendix C to this subpart.

* *  *  *  *

3. Section 430.24 is amended by adding 
a paragraph (c), to read as follows:
§ 430.24 Representations reg a rd in g  

measures o f energy consumption.
*  *  *  *  *

(c) Dishwashers. (1) Except as pro
vided in paragraph (c) (4) of this section, 
no manufacturer, distributor, retailer, or 
private labeler of dishwashers may make 
any representation with respect to or 
based upon a measure or measures of en
ergy consumption described in § 430.22
(c) unless a sample of sufficient size of 
each basic model for which such repre
sentation is made has been tested in ac
cordance with applicable provisions of 
this subpart such that, for each such 
measure of energy consumption there is 
a probability of not less than 0.95 that 
the mean of the sample is within ±5  
percent of the estimate of the true mean 
of such measures of the basic model.

(2) The sample selected for para
graph (c) (1) of this section shall be 
comprised of units which are production 
units, or are representative of produc
tion units, of the basic model being 
tested.

(3) A basic model having dual voltage 
ratings shall be separately tested at each 
design voltage such that the require
ments of paragraph (c) (1) of this sec
tion are satisfied at each rating.

(4) Whenever a rule applicable to 
dishwashers is prescribed under section 
324 of the Act, this paragraph -shall not 
apply to any label covered by such rule, 
and all representations of any measure 
of energy consumption covered by such 
rule shall be identical to the measure of 
energy consumption on the label.

* * * * *

.4. Subpart B of Part 430 is amended 
to add an Appendix C, to read as follows: 

* * * * *  
Appendix C—Uniform Test Method for

Measuring Yhe Energy Consumption of
Dishwashers

1. Definitions.—1.1 “Cycle” means a se
quence of operations of a dishwasher which 
performs a complete dishwashing operation, 
and may include variations or combinations 
of the functions of washing, rinsing and dry
ing.

1.2 “Cycle type” means either any com
plete sequence of operations capable of being 
preset on the dishwasher prior to the initi
ation of machine operation.

1.3 “Normal cycle” means the cycle type 
recommended by the manufacturer for com
pletely washing a full load of normally soiled 
dishes, including the power-dry feature.

1.4 “Power-dry feasure” means that func
tion in a cycle in Which electrically-generated 
heat is introduced into the washing chamber 
for the purpose of improving the drying per
formance of the dishwasher.

1.5 “Truncated normal cycle” means the 
normal cycle interrupted to eliminate the 
power-dry feature after the termination of 
the last rinse operation.

2. Testing conditions.—2.1 Installation. 
Install the dishwasher in accordance with 
the manufacturer’s instruction, except that 
undercounter dishwashers need not be in
stalled under a counter.

2.2 Electrical supply. Maintain the elec
trical supply to the dishwasher within two 
percent of 115 volts and within one percent 
of its nameplate frequency as specified by 
the manufacturer.

2.3 Water temperature. Maintain the water 
supply temperature between 135°F and 
145 °P.

2.4 Water pressure. Maintain the pressure 
of the water supply between 32.5 and 37.5 
pounds per square inch.

2.5 Ambient and machine temperature. 
Maintain the room ambient air temperature 
between 70°P and 85°F, and assure that the 
dishwasher is at room ambient temperature 
at the start of each test cycle.

2.6 Load. The dishwasher shall be tested 
on the normal cycle and the truncated nor
mal cycle without a test load.

3. Test cycle and measurements.—3.1 Test 
cycle. Perform a test cycle by establishing 
the testing conditions set forth in 2 o f this 
Appendix, setting the dishwasher to the cycle 
type to be tested, initiating the cycle and 
allowing the cycle to proceed to completion,

3.2 Machine electrical energy consumption. 
Measure the machine electrical energy con
sumption, Me, specified as the number of 
kilowatthours of electrical energy consumed 
during the entire test cycle, using a kilo- 
watthour meter having a resolution no larger 
than 0.001 kilowatthours and a maximum 
error no greater than one percent.

3.3 Water consumption. Measure theywater 
consumption, specified as the number of gal
lons delivered to the dishwasher during the 
entire test cycle, using a water meter having 
a resolution no larger than 0.1 gallon and a 
maximum error no greater than 1.5 percent 
for all water flow rates from one to five gal
lons per minute and for all water tempera
tures encountered in the test cycle,

3.4 Reported values. State the reported 
values of machine electrical energy consump
tion and water consumption as measured.

4. Calculation of derived results from test 
measurements.—4.1 Per-cycle water energy 
consumption using electrically heated water. 
Calculate for the cycle type under test the 
per-cycle water energy consumption using
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electrically heated water, W», expressed in 
kilowatt-hours per cycle and defined as:

W e= V X T X K ,
where
y =  reported water consumption in gallons per cycle 

for the cycle type under test.
7’= nominal water heater temperature rise=90°F. 
i f = specific heat of water in kilowatt-hours per gallon 

per degree fahrenheit=.00240.
4.2 Per-cycle water energy consumption 

using gas-heated or oil-heated water. Calcu
late for the cycle type under test the per- 
cycle water energy consumption using gas- 
heated or oil-heated water, WB, expressed in 
Btu’s per cycle and defined as:

„ r V X T X C  
W * = ------ e------ ’

where
V and T are defined in 4.1 of this Appendix, and 

C=specific heat of water in Btu’s per gallon per degree 
fahrenheit=8.1966.

€=nominal gas or oil water heater efficiency=0.75.
4.3 Per-cycle machine electrical energy 

consumption. Use the measured value re
corded in 3.2 as the per cycle machine electri
cal energy consumption, Me, expressed in 
kilowatt-hours per cycle.

4.4 Total per-cycle Nienergy consumption. 
Calculate for the cycle type under test the 
total per-cycle energy consumption, Et, ex
pressed in kilowatt-hours per cycle, and de
fined as the sum of the per-cycle machine 
electrical energy consumption, Me, plus the 
per-cycle water energy consumption of elec
trically-heated water, We, calculated for the 
cycle type, determined according to 4.3 ajnd 
4.1, respectively.

[FR Doc.77-22783 Filed 8-8-77:8:45 am]

Title 12— Banks and Banking
CHAPTER I— -COMPTROLLER OF THE CUR
RENCY, DEPARTMENT OF TH E TREASURY

PART 7— INTERPRETIVE RULINGS 
Payment of Dividends; Bad Debts 

AGENCY: Comptroller of the Currency. 
ACTION: Final rule.
SUMMARY: 12 CFR 7.6125 interprets 
the statutory requirement of 12 U.S.C. 
56 that national banks deduct bad debts 
(frequently referred to as “statutory 
bad debts” ) from net profits then on 
hand in order to compute funds avail
able for the payment of dividends. The 
revised ruling is intended to clarify fur
ther the meaning of the term “bad debts” 
as that term is used in the statute. Con
fusion over what constitutes a bad debt 
became evident when certain overdue 
real estate loans were being classified as 
statutory bad debts even though ap
propriate long-term workout schedules 
had been arranged which were reason
ably expected to result in little or no 
loss to the bank.
EFFECTIVE DATE: August 8, 1977.
FOR FURTHER INFORMATION CON
TACT:

Richard H. Neiman, Staff Attorney, 
Office of the Comptroller of the Cur
rency, Washington, D.C. 20219. Tel. No. 
(202-447-1884).

SUPPLEMENTARY INFORMATION: 
On December 14, 1976, the Comptroller 
of the Currency published in the Federal 
R egister (41 FR 54600) for comment a 
proposed revision of 12 CFR 7.6125, an 
interpretive ruling relating to the pay

ment of dividends and bad debts. Hie 
primary purpose of the proposed revision 
was to clarify the meaning of the term 
“ bad debt” as that term is used in 12 
U.S.C. 56.

In response to the proposed revision, 
ten comments were received. Those com
menting included national banks, bank 
holding companies, law firms, trade as
sociations, and national bank examiners.

D iscussion of M ajor Comments

Virtually all of the comments received 
were favorable and agreed that the pro
posed revision had met its stated pur
pose of clarifying the meaning of the 
term “bad debt”, as that term is used in 
12 U.S.C. 56. One commenter remarked 
that it was a positive step that should 
bring clarity and understanding to an 
area which was previously subject to in
dividual interpretation and varying con
tention over definitions.

1. Installment Loans. Paragraph (b) of 
the proposed ruling provided in part 
that “installment loans on which any 
payment is six months past due will be 
considered matured even though acceler
ation of the total debt may not have 
occurred.” The former ruling provided 
that “installment obligations on which 
interest is past due for six months are 
statutory bad debts subject to other con
ditions of the statute, to the extent that 
payments of principal are in default.”

One commenter suggested a clarifica
tion of the term “installment loans.” The 
definition which the commenter sug
gested, would limit such loans to those 
loans payable in four or more install
ments, the proceeds of which are used 
primarily for personal, family or house
hold purposes. According to the com
menter, loans which do not fall within 
this definition, but are payable in in
stallments, would be subject to the gen
eral rule that such loans are statutory 
bad debts (assuming interest is six 
months past due) only to the extent 
that payments of principal are in de
fault. In response to this comment it 
should be pointed out that one of the 
purposes of revising the paragraph on 
installment loans was to delete the pro
vision that such loans could be classi
fied as statutory bad debts only to the 
extent that payments of principal were 
in default. Under the revised ruling, any 
installment loan on which any payment 
is six months past due and is not well 
secured or in the process of collection 
will be considered a statutory bad debt 
for the full amount of the loan. As stated 
in the proposed ruling, this changé is in 
part a result of the complexity of com
puting interest on installment loans and 
is also intended to establish a more de
finite standard with regard to such 
loans. After careful consideration, the 
Comptroller believes there should not be 
a distinction between consumer-type in
stallment loans and those for business or 
commercial purposes with regard to the 
payment of dividends and hence has 
adopted the language of the proposed 
ruling.

2. Net Profits Then On Hand. Four 
commentera suggested a clarification of

the phrase “net profits then on hand” 
as that term is used in 12 U.S.C. 56. Two 
of these commenters apparently have 
based their suggestion on the inaccurate 
assumption that “net profits then on 
hand” is limited to net profits of the 
current year. However, in fact, the 
phrase “net profits then on hand” as 
used in 12 U.S.C. 56 represents a cumu
lative figure and is not limited to net 
profits of the current year. Nonetheless, 
the comments suggest that enough con
fusion may exist concerning the phrase 
“net profits then on hand” that an in
terpretive ruling further defining this 
phrase may be appropriate. However, the 
Comptroller has concluded that a sepa
rate ruling, rather than an addition to 
the presently proposed ruling, would be 
preferable. Accordingly, the modifica
tion to 12 CFR 716125 is being adopted 
without reference to a separate defini
tion for the phrase “net profits then on 
hand.”

3. Documentation. Paragraph (e) (2) 
of the proposed ruling required a bank 
to maintain, at a minimum, monthly 
progress reports on its collection efforts. 
One commenter suggested that the docu
mentation provision should instead pro
vide that progress reports be prepared 
on a basis which bears a reasonable re
lationship to the collection plan and, at 
a minimum, as often as a payment is 
required under the collection plan. The 
Comptroller believes that in most if not 
all situations an effective collection plan 
requires monthly monitoring at a mini
mum. Some situations will require more 
frequent monitoring and these will be 
dealt with on an individual basis. There
fore, the Comptroller has left the docu
mentation requirement unchanged from 
the proposed ruling.

D rafting Information

The principal drafters of this docu
ment were Mr. John M. Miller, Acting 
Deputy Chief Counsel and Mr. Richard 
H. Neiman, Staff Attorney.

Adoption of A mendment

12 CFR Part 7 is amended by revising 
§ 7.6125 to read as follows:
§7.6125 Payment o f dividends; bad 

debts.
(a) General. Pursuant to the provi

sions of 12 U.S.C. 56, bad debts must 
be deducted from net profits then on 
hand in computing funds available for 
payment of dividends. Bad debts, as 
that term is used in the statute, means 
matured obligations due a national 
bank on which interest is past due and 
unpaid for six months unless the debts 
are well secured and in the process of 
collection. Every type of overdue indebt
edness owing to the bank must be con
sidered, including loans and investment 
securities. The six month period of de
fault on interest may begin at any time, 
regardless of when the debt matures.

(b) Matured debt. Whether a debt has 
matured for purposes of the statute 
usually will be determined by applicable 
contract law. Generally, a debt is ma
tured when all or part of the principal
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