135190

- RULES AND REGULATIONS

(National Flood Insurance Act of 1968 (Title XIII of Housing and Urban Development Act
of 1968), effective January 28, 1960 (33 FR 17804, November 28, 1068), as amended; 42 U.S.C.
4001-4128; and BSecretary’'s delegation of authority to Federal Insurance Administrator
34 FR 2680, February 27, 1969, as amended by 39 FR 2787, January 24, 1974.)

Issued: August 11, 1976.

Howarp B. CLARK,

Acting Federal Insurance Administrator.

|[FR Doc.76-24507 Filed 8-20-76;8:45 am|)

Title 26—Internal Revenue

CHAPTER |—INTERNAL REVENUE SERV-
ICE, DEPARTMENT OF THE TREASURY

[T.D. 7420]

PART 1—INCOME TAX; TAXABLE YEARS
BEGINNING AFTER DECEMBER 31, 1953

PART 20—ESTATE TAX; ESTATES OF DE-
(llggENTS DYING AFTER AUGUST 16,

PART 25—GIFT TAX; GIFTS MADE AFTER
DECEMBER 31, 1954

PART 301—PROCEDURE AND
ADMINISTRATION

Priority of Lien; Release of Lien or
ischarge of Property

PREAMBLE

On January 4, 1973, a notice of pro-
posed rulemaking to conform the Income
Tax Regulations (26 CFR Part 1), the
Estate Tax Regulations (26 CFR Part
20), the Gift Tax Regulations (26 CFR
Part 25), and the Regulations on Proce-
dure and Administration (26 CFR Part
301) under sections 545, 6323, and 6325 of
the Internal Revenue Code of 1954 (re-
lating to priority of lien and release of
lien or discharge of property) to changes
made by section 236 of the Revenue Act
of 1964 (78 Stat. 127), section 17(a) of
Public Law 89493 (80 Stat. 263), and
sections 101 and 103 of the Federal Tax
Lien Act of 1966 (80 Stat. 1125 and 1133)
was published in the FEDERAL REGISTER
(38 FR 776).

Section 6323 generally relates to the
validity and priority of a Federal tax
len against certain persons. Section 301.-
6323 (b)-1 (d) of the proposed regula-
tions provided that a previously filed
notice of tax lien is not valid against a
purchaser who buys (for less than $250
and not for resale) household goods, per-
sonal effects or certain other tangible
personal property in a casual sale, pro-
vided the purchaser does not have actual
notice or knowledge of (A) the existence
of a tax lien, or (B) that the sale is one
of a series of sales.

No definitive rule was developed in the
proposed regulations to determine, under
all circumstances, when & purchaser
would be considered to have notice or
knowledge that the sale was one of a
series of sales. However, example (3)
of proposed §301.6323 (b)-1 (d) {illus~
trated a situation where a purchaser
would be considered to have such notice.
In this example the seller advertised the
sale of substantially all his household
property. In response to the advertise-
ment the buyer purchased the seller's
dining room furniture for $200. The pur-
chase occurred after a notice of tax lien
was filed. The example concluded that

because such an advertisement contem-

plated a series of sales to dispose of sub-
stantially all the seller’s household ar-
ticles, the purchaser had notice that the
sale was one of a series of sales and, con-
sequently, purchased the dining room
furniture subject to the tax lien.

After reconsideration, it was conclud-
ed that whether a particular purchaser
would be considered to have such actual
notice or knowledge would depend upon
that purchaser’s background and experi-
ence. Consequently, example (3) of pro-
posed §301.6323 (b)-1 (d) is not con-
tained in the final regulations.

Section 301.6323(c)-1 (b) and (d) of
the proposed regulations have been re-
vised. Section 301.6323(c)-1(b) con-
tained a definition of the term “commer-
cial transactions financing agreement”
for purposes of the priority rules of sec-
tion 6323(¢). In addition fo other re-
guirements relating to such agreements,
protection of a security interest in “qual-
ified property” against a tax lien is pro-
vided only with respect to advances made
under such an agreement before the 46th
day after the date of tax lien filing or, if
earlier, the time when the lender or
purchaser has actual notice or knowl-
edge of tax lien filing. Section 6323(c)
(2) (B) provides that “qualified proper-
ty” under a commercial transactions fi-
nancing agreement includes only prop-
erty acquired by the debtor-taxpayer
before the 46th day after the date of
tax lien filing. Thus, there are two 45-
day rules relating to commercial trans-
actions financing agreements, ie., one
relating to the period during which ad-
vances must be made by the creditor
or purchaser and another relating to the
period during which the property or col-
lateral must be acquired by the debtor-
taxpayer. The acquisition of notice or
knowledge of the tax lien by the creditor
shortens one of the periods (the one re-
lating to advances) but not the other
(the one relating to the acquisition of
the collateral). Proposed § 301.6323(c)-
1(b) had contained both the 45-day
rules. In the interest of clarification,
§ 301.6323(c)~(1) (b) and (d) have been
revised so that the 45-day rule relating
to advances appears in §301,6323(c)-1
(b) of the final regulations (relating to
commercial transactions financing agree-
ment) and the 45-day rule relating to
the acquisition of the collateral appears
in §301.6323(c)-1(d) of the final regu-
lations (relating to qualified property).

Sections 301.6323(c)-1(d) and 301.6323
(d)-1(a) of the proposed regulations
have been revised to reflect a change of
position with respect to the acquisition
of contract rights.

The proposed regulations provided
that contract rights are considered to
be “acquired” when, and to the extent

that, a right to payment is earned by
performance. This position was taken in
proposed § 301.6323(c¢c)-1(d), relating to
the specific protection provided a secu-
rity interest in qualified property under
a commerical transactions financing
agreement, and § 301.6323(d)-1(a), re-
lating to the general protection provided
with respect to advances made after tax
lien filing under an agreement entered
into before such filing. However, after
considering comments received from the
public, the final regulations have been
revised to provide that: for purposes
of §301.6323(c)-1(b), a contract right
is acquired by the taxpayer when the
contract is made; for purposes of § 301.-
6323(d)-1(a), a contract right is sub-
ject to the lien imposed by section 6321
if the contract has been made by the
time of tax lien filing; and that, for pur-
poses. of §301.6323(h)-1(a) (relating to
the definition of a security interest) a
contract right is in existence when the
contract is made.

Section 301.6323 (¢)-1 (d) of the pro-
posed regulations has also been revised to
reflect changes in local law. In the pro-
posed regulations, §301.6323 (¢)-1 (d)
provided that an account receivable is
acquired by a taxpayer at the time, and
to the extent, a right to payment is
earmned by performance. Because some
jurisdictions have adopted a revised defi-
nition of an *“account”, the regulations
have been revised to emphasize that the
priority of a security interest over a Fed-
eral tax lien does not depend upon local
law definitions of the various types of
property interests comprising commer-
cial financing security.

Section 301.6323 (g)-1 (b) (2) (i) of
the proposed regulations have beén re-
vised to extend a transitional date for
sending change of address notices to the
Internal Revenue Service. Under the
proposed regulations, a change of ad-
dress notice sent to any office of the
Service would be effective, provided such
notice was received prior to July 1, 1973
Section 301,6323 (g)-1 (b) (2) (ii) of the
final regulations provides that such =
notice sent to any office of the Service
will be effective, provided that it is re-
ceived prior to the date this Treasury de-
cision is published in the FepErAL REG=
ISTER,

ADOPTION OF AMENDMENTS TO THE
REGULATIONS

On January 4, 1973, a notice of pro-
posed rule making was published In the
FEDERAL REGISTER (38 FR 776) in order to
conform the Income Tax Regulations.
the Estate Tax Regulations, the Gift Tax
Regulations and the Regulations on Pro-
cedure and Administration (26 CFR
Parts 1, 20, 25, and 301) under sections
545, 6323, and 6325 of the Internal Reve-
nue Code of 1954 to section 236 of the
Revenue Act of 1964 (78 Stat. 127), sec-
tion 17(a) of Public Law 89-493 (80
Stat. 263), and sections 101 and 103 of
the Federal Tax Lien Act of 1966 (80
Stat. 1125 and 1133). Section 301.6323
(g)-1 of the regulations hereby adopted
supersedes §§400.1 and 400.1-1 of this
chapter, relating to section 101(a) of the
Federal Tax Lien Act of 1966, which were
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presceribed by T. D. 6932, approved Oc-
tober 13, 1967 (32 FR 14385). Section
301.6325-1 of the regulations hereby
adopted supersedes §§ 400.2 and 400.2-1
of this chapter, relating to section 103
(a) of such Act, which were prescribed
by T. D. 6944, approved January 17, 1968
(33 FR 732). After taking into consid-
eration all such relevant matter as was
presented by Interested persons regard-
ing the rules proposed, the amendment
of the regulations as proposed is hereby
adopted, subject to the changes set forth
below:

Paragraph 1. Paragraph (b) of § 301.-
6323(a)-1, as set forth in paragraph 7
of the appendix to the notice of pro-
posed rule making, is revised by deleting
the word “security” from the last sen-
tence thereof.

Par. 2. Example (3) of § 301.6323(b)-1
(d) (3), as set forth in paragraph 7 of
the appendix to the notice of proposed
rule making, is deleted and example (4)
of such section is renumbered as example
(3.

Par. 3. Paragraph (j) (1) of § 301.6323
(h)-1, as set forth in paragraph 7 of
the appendix to the notice of proposed
rule making, is revised by deleting the
reference to paragraph (1) (2) in the first
sentence and by inserting a reference to
subparagraph (2) in lieu thereof. The
third sentence of such paragraph is re-
vised by striking out the phrase “If a
passbook loan is made” and inserting in
lieu thereof “Even though an original
passbook loan is made”. As revised,
§301.6323(b)-1(§) (1) reads as follows:

§301.6323(b)~1 Protection for certain
interests even though notice filed.

* - - * -

(1) Passbook loans—(1) In general. Even
though a notice of a llen imposed by section
6321 Is flled in accordance with § 301.6323
(f)-1, the len is not valid against an insti-
tution described in section 581 or 591 to the
extent of any loan made by the institution
which is secured by & savings deposit, share,
or other account evidenced by a passbook
(as defined in subparagraph 2 of this para-
graph) if the institution has been continu-
ously in possession of the passhook from the
lime the loan s made. This paragraph ap-
plies only to a loan made without actual
notice or knowledge (as defined In para-
graph (a) of §301.6328 (1)~1) of the exist-
ence of the lien. Even though an original
Passbook loan is made without actual notice
or knowledge of the existence of the llen,
this paragraph does not apply to any addi-
tional loan made after knowledge of the lien
is acquired by the Institution even if it con-
tinues to retain the passbook from the time
the original passbook loan is made.

. . . ° . -
Par. 4. Section 301.6323 (¢c)-1, as set
forth in paragraph 7 of the appendix to
the notice of proposed rule making, is
amended by revising paragraphs (b), (¢)
and (d) of such section. As revised, para-
graphs (b), (¢) and (d) of § 301.6323
(©)-1 read as follows:
1301.8323(¢)~1 Protection for commercial
transactions financing agreements,
. - L - .
(b) Commereial transactions financing
reement. For purposes of this section, the
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term “commercial transactions financing
agreement” means a written agreement en-
tered into by a person in the course of his
trade or business—

(1) To make loans to the taxpayer
(whether or not at the option of the person

to make such loans) to be secured
by commercial financing security acquired
by the taxpayer in the ordinary course of
his trade or business, or

(2) To purchase commercial financing
security, other than inventory, acqulred by
the taxpayer in the ordinary course of his
trade or business.

Such an agreement qualifies as a commer-
cial transactions financing agreement only
with respect to loans or purchases made
under the agreement before (i) the 46th
day after the date of tax lien filing or,
(ii) the time when the lender or purchaser
has actual notice or knowledge (as defined
in paragraph (a) of §301.6323(1)-1) of the
tax len filing, if earlier. For purposes of
this paragraph, a loan or purchase is consid-
ered to have been made In the course of
the lender's or purchaser's trade or business
if such person is in the busineds of financing
commercial transactions (such as a bank or
commercial factor) or if the agreement is
incidental to the conduct of such person’'s
trade or business. For example, if a manu-
facturer finances the accounts receivable of
one of his customers, he is considered to
engage In such financing in the course of
his trade or business. The extent of the prior-
ity of the lender or purchaser over the tax
lien is the amount of his disbursements made
before the 46th day after the date the notice
of tax lien is filed, or made before the date
(before such 46th day) on which the lender
or purchaser has actual notice or knowledge
of the filing of the notice of the tax lien,

(c) Commercial financing seourity-—(1) In
general. The ferm “commerclal financing
security” means—

(1) Paper of & kind ordinarily arising In
commercial transactions,

(11) Aécounts recefvable (as defined in
subparagraph (2) of this paragraph),

(1) Mortgages on real property, and

(iv) Inventory,

For purposes of this subparagraph, the
term “paper of a kind ordinarily arising in
commercial transactions” in general includes
any written document customarily used in
commercial transactions. For example, such
written documents include paper giving con-
tract rights (as defined in subparagraph (2)
of this paragraph), chattel paper, documents
of title to personal property, and negotiable
Instruments or securities. The term “com-
merelal financing security" does not include
general intangibles such as patents or copy-
rights. A mortgage on real estate (including
& deed of trust, contract for sale, and similar
lnstrument) may be commercial financing
security if the taxpayer has an interest In
the mortgage as a mortgagee or assignee. The
term “‘commercial fipancing security” does
not include a mortgage where the taxpayer is
the mortgagor of realty owned by him. For
purposes of this subparagraph, the term
“inventory” includes raw materials and goods
in process as well as property held by the
taxpayer primarily for sale to customers {n
the ordinary course of his trade or business,

(2) Definitions. For purposes of § 301.6323
(d)-1, 801.6323(h)~1 and this section—

(1) A contract right is any right to pay-
ment under a contract not yet earned by
performance and not evidenced by an instru-
ment or chattel paper, and

(1) An account receivable Is any right to
payment for goods sold or leased or for serv-
ices rendered which is not evidenced by an
instrument or chattel paper.

(d) Qualified property. For purposes of
paragraph (a) of this section, qualified prop-
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erty consists solely of commercial financing
security acquired by the taxpayer-debtor be-
fore the 46th day after the date of tax lien
fillng. Commercial financing security ac-
quired before such day may be qualified prop~
erty even though it is acquired by the tax-
payer after the lender received actual notice
or knowledge of the filing of the notice of the
tax lien. For example, although the receipt of
actual notice or knowledge of the filing of
the notice of the tax lien has the effect of
ending the period within which protected
disbursements may be made to the taxpayer,
property which Is acquired by the taxpayer
after the lender receives actual notice or
knowledge of such filing and before such 46th
day, which otherwise qualifies as commercial
financing security, becomes commercial fi-
nancing security to which the priority of the
lender extends for loans made before he re-
ceived the actual notice or knowledge. An
account receivable (as defined In paragraph
(c) (2) (11) of this section) Is acquired by
a taxpayer at the time, and to the extent, a
right to payment Is earned by performance.
Chattel paper, documents of title, negotiable
instruments, securities, and mortgages on
real estate are acquired by a taxpayer when
he obtains rights in the paper or mortgage.
Inventory is acquired by the taxpayer when
title passes to him. A contract right (as de-
fined in paragraph (c) (2) (1) of this section)
is acquired by a taxpayer when the contract
is made. Identifiable proceeds, which arjse
from the collection or disposition of qualified
property by the taxpayer, are considered to
be acquired at the time such qualified prop-
erty Is acquired if the secured party has &
continuously perfected security .nterest in
the proceeds under local law. The term
“proceeds” Includes whatever is received
when collateral is sold, exchanged, or col-
lected. For purposes of this paragraph, the
term “identifiable proceeds' does not include
money, checks and the like which have been
commingled with other cash proceeds. Prop-
erty acquired by the taxpayer after the 45th
day following tax lien filing, by the expendi-
ture of proceeds, is not gualified property.

Par, 5. Examples (2) and (3) of § 301.-
6323 (¢)-2 (d), as set forth in paragraph
T of the appendix to the notice of pro-
posed rule making, are revised to pro-
vide appropriate cross references to other
provisions of section 6323 and the regu-
lations thereunder. As revised, examples
(2) and (3) of § 301.6323 (¢)-2 (d) read

as follows:

§ 301.6323(¢c)-2 Protection for real prop-
erty construction or improvement fi-
nancing agreements. -

- - - . L
(d) Ezamples. The provisions of this para-
graph may be illustrated by the following
examples:
- - - - *

Ezample (2). (1) C is awarded a contract
for the demolltion of several bulldings. On
March 3, 1969, C enters into a written agree-~
ment with D which provides that D will make
cash disbursements to finance the demolition
and also provides that repayment of the dis-
bursements is secured by any sums due C un-
der the contract. On April 1, 1969, in accord-
ance with § 801.6323 (f)-1, a notice of lien is
filed with respect to C’s delinquent tax Ha-
bility, With actual notice of the tax lien, D
makes cash disbursements to C on August 1,
September 1, and October 1, 1969. Under local
law D's security interest in the proceeds of
the contract with respect to the disburse-
ments is entitled to priority over a judgment
lien arising on April 1, 1969 (the date of tax
lien filing) out of an unsecured obligation.
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(i) Because D's security interest arose by
reason of disbursements made pursuant to a
writen sgreement, entered Into before tax
lien filing, to make ‘cash disbursements to
finance a contract to demolish real prop-
erty, and because D's security interest is valid
under local law against a judgment lien aris-
ing as of the time of tax len filing out of
an unsecured obligation, the tax lien is not
valld with respect to D's security interest in
the proceeds of the demolition contract,

Ezample (3). Asume the same facts as in
example (2) and, in addition, assume that, as
further security for the cash disbursements,
the March 3, 1969 agreement also provides for
a security interest In all of C's demolition
equipment. Because the protection of the se~-
curity interest arising from the disburse~
ments made after tax lien filing under the
agreement is limited under section 6323 (c¢)
(3) to the proceeds of the demolition con-
iract and because, under the circumstances,
the security Interest in the equipment is not
otherwise protected under section 6323, the
tax llen will have priority over D's security
interest in the equipment.

* - - . K

Par. 6. Paragraph (a) of § 301.6323
(d)-1, as set forth in paragraph 7 of the
appendix to the notice of proposed rule
making, is revised to read as follows:

§ 301.6323(d)-1 d45-day period for making
disbursements.

(a) In general. Even though a notice of a
llen fmposed by section 6321 is filed In ac-
cordance with § 301.6323(f)~1, the lien is not
valld with respect to a security interest which
comes Into existence, after tax lien filing, by
reason of disbhursements made before the
46th day after the date of tax llen filing, or
if earller, before the person making the dis-
bursements has actual notice or knowledge
of the tax lien filing, but only if the security
interest is—

(1) In property which Is subject, at the
time of tax lien filing, to the lien imposed by
section 6321 and which is covered by the
terms of a written agreement entered Into
before tax llen filing, and

(2) Protected under local law against a
judgment lien arising, as of the time of tax
lien filing, out of an unsecured obligation.
For purposes of subparagraph (1) of this
paragraph, a contract right (as defined 1in
paragraph (c) (2) (1) of §301.6328 (¢)-1) is
subject, at the time of tax lien filing, to the
lien tmposed by section 6321 if the contract
has been made by such time. An account re-
ceivable (as defined in paragraph (c¢)(2) (i)
of § 301.6323 (¢)-1) is subject, at the time of
tax len filing, to the len imposed by section
6321 if, and to the extent, a right to payment
has been earned by performance at such time,
For purposes of subparagraph (2) of this
pmmph. & judgment lien is a lien held by &

t llen creditor as defined In para-
gnph (g) of § 3016323 (h)-1. For purposes
of this section, it is Immaterial that the
written agreement provides that the dis-
bursements are to be made at the option of
the person making the disbursements. See
paragraphs (a) and (e) of §301.63238 (h)-1
for definitions of the terms “security in-
terest” and “tax len filing"”, respectively. See
paragraph (a) of § 801.6828 (1)~-1 for certain
circumstances under which a person 1s
deemed to have actual notice or knowledge
of a fact,

E > L] . .

Par. 7. Section 301.6323 (f)-1, as set
forth in paragraph 7 of the appendix to
the notice of proposed rule making, is
changed by revising so much of para-
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graph (a) as precedes subparagraph (1)
to read as follows:

§ 301.6323(f)-1 Place
Jorm.

“(a) Place jor filing. The notice of lien re-
ferred to in § 301.6323 (a)-1 shall be filed as
follows:

& - k2 - »

Par. 8. Subdivisions (1) and (il) of
§ 301.6323 (g)-1 (b) (2), as set forth in
paragraph 7 of the appendix to the no-
tice of proposed rule making, are re-
vised to read as follows:

§ 301.6323(g)-1 Refiling o] mnotice of tar
lien,

- . » - -

(b) Place for refiling notice of lien * * *

(2) Notice of change of tazpayer’s resi-
dence—(1) In general. Except as provided In
subdivision (1) or (ili) of this subpara-
graph, for purposes of this section, a notice
of change of a taxpayer’s residence will be
effective only if it (A) is received, in writing,
from the taxpayer or his representative by
the district director or the service center di-
rector having jurisdiction where the original
notice of lien was filed, (B) relates to an un-
pald tax lability of the taxpayer, and (C)
states the taxpayer's name and the address
of his new residence. Although it is not nec-
essary that a written notice contain the tax-
payer’s identifying number authorized by
section 6109, it is preferable that it include
such number, For purposes of this sub-
division, a notice of change of a taxpayer's
residence shown on a return or an amended
return (Including a return of the same tax)
will not be effective to notify the Internal
Revenue Service,

(1) Notice received before August 23, 1976.
For purposes of this section, a notice of a
change of a taxpayer’s residence will also be
effective If it (A) is received, In writing, by
any office of the Internal Revenue Service
before August 23, 1976, from the taxpayer or
his representative, (B) relates to an unpaid
tax liabllity of the taxpayer, and (C) states
the taxpayer’'s name and the address of his
new residence.

Par. 9. Paragraph (a) (1) of § 301.6323
(h)-1, as set forth in paragraph 7 of the
appendix to the notice of proposed rule
making, is revised to read as fouows

§ 301.6323(h)~1 Definitions,

(8) Security interests—(1) In general. The
term “security interest” means any interest
in property acquired by contract for the pur-
pose of securing payment or performance of
an obligation or indemnifying against loss or
Mability. A security interest exists at any

Jor fAilling notice;

time—

(i) If, at such time, the property is in
existence and the interest has become pro-
tected under local law against a subsequent
judgment llen (as provided in subparagraph
(2) of this paragraph) arising out of an
unsecured obligation; and

(i1) To the extent that, at such time, the
holder has parted with money or money's
worth (as defined in subparagraph (3) of
this paragraph).

For purposes of this subparagraph, a con-
tract right (as defined in paragraph (¢)(2)
(1) of §301.6323(c)~-1) Is In existence when
the contract is made. An account receivable
(as defined in paragraph (¢) (2) (1) of § 301.-
6323(c)~1) 1s in existence when, and to the
extent, a right to payment is earned by
performance. A security interest must be in
existence, within the meaning of this para-
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graph, at the time as of which its priority
against a tax llen is determined. For ex-
ample, to be afforded priority under the
provisions of paragraph (a) of § 301.6323
(a)-1 a security interest must be in exist-
ence within the meaning of this paragraph
before a notice of lien is filed.

. * . - .

Par. 10. Paragraph (e) of §301.6323
(h)-~1, as set forth in paragraph 7 of
the appendix to the notice of proposed
rule making, is revised to provide a cross
reference. As revised, § 301.6323(h)-1
(e) reads as follows:

§ 301.6323(h)~1 Definitions.

(e) Tax len filing. The term “tax lien
filing"” means the filing of notice of the llen
imposed by sectlon 6321 in accordance with
§ 301.6323(f) -1,

(This Treasury decision is issued under the
authority contalned in section 7805 of L 10
Internal Revenue Code of 1954. (68A Sta
017; 26 U.S.C. 7805).)

DoxNaALD C. ALEXANDER,
Commissioner of Internal Revenue.

Approved: August 16, 1976.

CHARLES M. WALKER,
Assistant Secretary
of the Treasury.

In order to conform the Income Tax
Regulations, the Estate Tax Regulations,
the Gift Tax Regulations and the Regu-
lations on Procedure and Administration
(26 CFR Parts 1, 20, 25, and 301) under
sections 545, 6323, and 6325 of the In-
ternal Revenue Code of 1954 to section
236 of the Revenue Act of 1964 (78 Stat.
127), section 17(a) of Public Law 89-493
(80 Stat. 263), and sections 101 and 103
of the Federal Tax Lien Act of 1966 (80
Stat. 1125 and 1133), such regulations
are amended as set forth hereinafter.
Section 301.6323(g)-1 of the regulations
hereby adopted supersedes those provi-
sions of §§ 400.1 and 400.1-1 of this chap-
ter relating to section 101(a) of the
Federal Tax Lien Act of 1966 which were
prescribed by T.D. 6932, approved Octo-
ber 13, 1967 (32 F.R. 14385). Section
301.6825-1 hereby adopted supersedes
those provisions of §§ 400.2 and 400.2-1
of this chapter relating to section 103(a)
of such Act which were prescribed by
T.D. 6944, approved January 17, 1968 (33
F.R. 732),

A. Part 1, Income Tax Regulations, of
26 CFR Chapter I, is amended as follows:

PArAGRAPH 1. Paragraph (1) ol
§ 1.545-2 is amended to read as follows:

§ 1.545-2 Adjustments to taxable in-
come.
s . . * .

(1) Amount of a lien in javor of the
United States, (1) If notices of lien are
filed in the manner provided in section
6323(f) , the amount of the liability to the
United Stat.ea outstanding at the close of
the taxable year, and secured by such
liens which are in effect at that time,
shall be allowed as a deduction in com-
puting undistributed personal holding
company income, However, the amonnt
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of such deduction which may be allowed
for any taxable year shall not exceed the
taxable income (as adjusted for pur-
poses of determining the undistributed
personal holding company income, but
without regard to the deduction under
section 545(b) (9)) for such year, The
fact that the amount of, or any part of,
the outstanding obligation to the United
States was deducted for oné taxable year
does not prevent its deduction for a sub-
sequent taxable year to the extent the
obligation is still outstanding at the close
of the subsequent taxable year and is se-
cured by a lien, notice of which has been
filed.

B. Part 20, Estate Tax Regulations, of
26 CFR Chapter I, is amended as follows:

Par. 2. Section 20.6323 is amended by
revising sections (a) through (¢e), by
adding subsections (f) through (i), and
by revising the historical note. These re-
vised and added provisions read as
follows:

§20.6323 Statutory provisions; validity
and priority against certain persons,

Sec, 6323. Validity and priority against
certain persons—(a) Purchases, holders of
security interests, mechanics’s lienors, and
judgment lien creditors. The lien imposed by
section 6321 shall not be valid as against any
purchaser, holder of a security interest, me-
chanic’'s llenor, or judgment lien creditor
until notice thereof which meets the require-
ments of subsection (f) has been filed by
the Secretary or his delegate,

(b) Protection jor certain interests even
though notice filed. Even though notice of a
lien imposed by section 6321 has been filed,
such len shall not be valld—

(1) Securities. With respect to a securlty
(as defined In subsection (h)(4))—

(A) As against a purchaser of such security
who at the time of purchase did not have
actual notice or knowledge of the existence
of such llen; and

(B) As against a holder of a security in-
terest in such security who, at the time such
interest came Into existence, did not have
actual notice or knowledge of the existence
of such lien.

(2) Motor vehicles. With respect to a motor
vehicle (as defined in subsection (h)(3)), as
gg:dust & purchaser of such motor vehicle,

(A) At the time of the purchase such
purchaser did not have actual notice or
knowledge of the existence of such lien, and

(B) Before the purchaser obtains such
hotice or knowledge, he has acquired pPos-
Sesslon of such motor vehicle and has not
thereafter rellnguished possession of such
motor vehicle to the seller or his agent.

v(3) Personal property purchased at retail.
With respect to tangible personal property
burchased at retall, as against a purchaser
In the ordinary course of the seller's trade or
business, unless at the time of such purchase
Such purchaser intends such purchase to (or
knows such purchase will) hinder, evade, or

?x(;rxea‘ the collection of any tax under this
e.

(%) Personal property purchased in casual
jr_-le. With respect to household goods, per-
fonal effects, or other tangible personal prop-
7‘;“(&‘ described in section 6334(a) purchased
950 for resale) In a casual sale for less than
Rich, 85 against the purchaser, but only if
o 'knpllrchaur does not have actual notice

Owledge (A) of the existence of such

lien, or (B)” that this sale s one of a series
Of sales,
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(5) Personal property subject to posses-
sory lien. With respect to tangible personal
property subject to a lien under local law
securing the reasonable price of the repalr
or improvement of such property, as against
a holder of such a lien, if such holder is, and
has been, continuously in possession of such
property from the time such lien arose,

(8) Real property taz and special assess-
ment liens. With respect to real property, as
against a holder of a lien upon such property,
if such llen Is entitled under local law to
priority over security interests in such'prop-~
erty which are prior in time, and such lien
secures payment of —

(A) A tax of general application levied by
any taxing authority based upon the value
of such property;

(B) A special assessment imposed directly
upon such property by any taxing authority,
if such assessment is imposed for the purpose
of defraying the cost of any public improve-
ment; or

(C) Charges for utilities or public seryices
furnished to such property by the United
States, a State or political subdivision there-

of, or an Instrumentality of any one or more '

of the foregoing.

(7) Residential property subject to a me-
chanic’s lien for certain repairs and im-
provements. With respect to real property
subject to a lien for repair or Improvement
of a personal resldence (contalning not more
than four dwelling units) occupled by the
owner of such residence, as against a me-
chanic’s lienor, but only if the contract price
on the contract with the owner is not more
than $1,000.

(8) Attorneys’ liens. With respect to a-

judgment or other amount in settlement of
a claim or of & cause of action, as against
an attorney who, under local law, holds a
lien upon or contract enforcible against such
Judgment or amount, to the extent of his
reasonable compensation for obtalning such
Judgment or procuring such settlement, ex-
cept that this paragraph shall not apply to
any judgment or amount in settlement of
a clalm or of a cause of action against the
United States to the extent that the United
States offsets such jJjudgment or amount
agalnst any llability of the taxpayer to the
United States.

(9) Certain insurance coniracts. With re-
speci to a life insurance, endowment, or an-
nuity contract, as against the organization
which Is the Insurer under such contract,
at any time—

(A) Before such organization had actual
notice or knowledge of the existence of such
lUen;

(B) After such organization had such no-
tice or knowledge, with respect to advances
required to be made automatically to main-
tain such contract in force under an agree-
ment entered into before such organization
had such notice or knowledge; or

(C) After satistaction of a levy pursuant
to sectlon 6332(b), unless and until the
Secretary or his delegate delivers to such
organization a notice, executed after the date
of such satisfactlon, of the existence of such
Hen.

(10) Passbook loans. With respect to a
savings deposit, share, or other account, evi«
denced by a passbook, with an institution
described in Section 581 or 591, to the extent
of any loan made by such institution with-
out actual notice or knowledge of the exist~
ence of such llen, as against such institu-
tion, if such loan 18 secured by such account
and If such institution has been continu-
ously in possession of such passbook from
the time the loan is made.

(c) Protection for certain commercial
transactions financing agreements, ete.—(1)
In general, To the extent provided in this
subsection, even though notice of a lien
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imposed by section 6321 has been flled, such
lien shall not be valid with respect to a
security Interest which came into existence
after tax lien fillng but which—

(A) Is in qualified property covered by
the terms of a written agreement entered
into before tax lien filing and constituting—

(1) A commercial transactions financing
agreement, h

(if) A real property construction or im-
provement financing agreement, or

(ii1) An obligatory disbursement agree-
ment, and

(B) Is protected under local law against
a judgment lien arising, as of the time of
tax lien filing, out of an unsecured obligation,

(2) Commercial transactions financing
agreement. For purposes of this subsection—

(A) Definition. The term “commercial
transactions financing agreement’” means an
agreement (entered into by a person in the
course of his trade or business) —

(1) To make loans to the taxpayer to be
secured by commercial financing security
acquired by the taxpayer in the ordinary
course of his trade or business, or

(i1) To purchase commercial financing se-
curity (other than inventory) acquired by
the taxpayer in the ordinary course of his
trade or business;

but such an agreement shall be treated as
coming within the term only to the extent
that such loan or purchase is made before
the 46th day after the date of tax llen filing
or (if earlier) before the lender or purchaser
had actual notice or knowledge of such tax
lien filing.

(B) Limitation on qualified property, The
term *“qualified property”, when used with
respect to a commercial transactions fi-
nancing agreement, includes only commercial
financing security acquired by the taxpayer
before the 46th day after the date of tax
llen y {
(C) Commercial financing security defined,
The term “commercial financing security”
means (1) paper of a kind ordinarily arising
In commercial transactions, (1) accounts re-
ceivable, (ill) mortgages on real property,
and (iv) inventory.

(D) Purchaser treated as acquiring se~
curity interest. A person who satisfles sub-
paragraph (A) by reason of clause (ii)
thereof shall be treated as having acquired
& security interest in commercial financing
security.

(8) Real property construction or improve-
ment financing agreement. For purposes of
this subsection-—

(A) Definition. The term “real property
construction or improvement financing
agreement” means an agreement to make
cash disbursements to finance—

(1) The construction or improvement of
real property,

(1) A contract to construct or improve
real property, or

(ii1) The ralsing or harvesting of a farm
crop or the ralsing of livestock or other
animals

For purposes of clause (iil), the furnishing
of goods and services shall be treated as the
disbursement of cash.

(B) Limitation on qualified property. The
term ‘“‘qualified property”, when used with
respect to a real property construction or
Improvement financing agreement, inciudes
only—

(1) In the case of subparagraph (A) (1), the
real property with respect to which the con-
struction or improvement has been or is to
be made,

(if) In the case of subparagraph (A) (ii),
the proceeds of the contract described
therein, and

(1i1) In the case of subparagraph (A) (il1),
property subject to the lien imposed by sec-
tion 6321 at the time of tax llen filing and
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the crop or the livestock or other animals
referred to in subparagraph (A) (ii1).

(4) Obligatory disbursement agreement.
For purposes of this subsection—

(A) Definition. The term *obligatory dis-
bursement agreement” means an agreement
(entered into by & person in the course of
his trade or business) to make disburse-
ments, but such an agreement shall be
treated as coming within the term only to
the extent of disbursements which are re-
quired to be made by reason of the interven-
tion of the rights of a person other than
the taxpayer.

(B) Limitation on qualified property. The
term “qualified property"”, when used with

to an obligatory disbursement agree-
ment, means property subject to the lien im-
posed by section 6321 at the time of tax
lien fillng and (to the extent that the ac~
quisition is directly traceable to the dis-
bursements referred to in subparagraph
(A)) property acquired by the taxpayer affer
tax llen filing.

(C) Special rules for surety agreements,
Where the obligatory disbursement agree-
ment is an agreement insuring the perform-
ance of a contract between the taxpayer and
another person—

(1) The term “qualified property” shall be
treated as also including the proceeds of
the contract the performance of which was
insured, and

(i) If the contract the performance of
which was insured was a contract to con-
struct or improve real property, to produce
goods, or to furnish services, the term "qual-
ified property” shall be treated as also includ-
ing any tangible personal property used by
the taxpayer in the performance of such in-
sured contract,

(d) 45-day period for making disburse-
ments, Even though notice of a lien imposed
by section 6321 has been filed, such lien shall
not be valid with respect to a security inter-
est which came into existence after tax lien
filing by reason of disbursements made before
the 46th day after the date of tax lien filing,
or (if earlier) before the person making such
disbursements had actual notice or knowl-
edge of tax lien filing, but only if such se-
ourity interest—

(1) Is in property (A) subject, at the time
of tax Hen filing, to the lien imposed by sec-
tion 6321, and (B) covered by the terms of a
written agreement entered into before tax
lien filing, and

(2) Is protected under local law against a
Judgment lien arising, as of the time of tax
Men filing, out of an unsecured obllgation.

(e) Priority of interest and expenses. If the
llen imposed by section 6321 s not valld as
against a lien or security interest, the priority
of such-lien or security interest shall extend
10—

(1) Any interest or carrying charges upon
the obligation secured,

(2) The reasonable charges and expenses
of an indenture trustee or agent holding the
security interest for the benefit of the holder
of the security interest,

(8) The reasonable expenses, including
reasonable compensation for attorneys, ac-
tuslly incurred in collecting or enforcing the
obligation secured,

(4) The reasonable costs of insuring, pre-
serving, or repairing the property to which
the lien or security interest relates,

(6) The reasonable costs of insuring pay-
ment of the obligation secured, and

(6) Amounts paid to satisfy any lien on
the property to which the lien or security
interest relates, but only if the lien s0 satis«
fled Is entitled to priority over the lien im-
posed by section 6321,
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to the extent that, under local law, any such
item has the same priority as the lien or
security interest to which it relates,

(f) Place for filing notice; form—(1) Place
Jor filing. The notice referred to in subsection
(a) shall be filed—

(A) Under State laws—(1) Real property.
In the case of real property, in one office
within the State (or the county, or other gov-
ernmental subdivision), as designated by
the laws of such State, in which the property
subject to the llen is situated; and

(11) Personal property, In the case of per-
sonal property, whether tangible or intangi-
ble, in one office_within the State (or the
county, or other governmental subdivision),
as designated by the laws of such State, in
which the property subject to the llen is
situated; or

(B) With clerk of district court. In the of-
fice of the clerk of the U.S. distriet court
for the judicial district in which the property
subject to the lien is situated, whenever the
State has not by law designated one office
which meets the requirements of subpara-
graph (A); or

(C) With recorder of deeds of the District
of Columbia. In the office of the Recorder of
Deeds of the District of Columbia, if the
property subject to the lien is situated in the
District of Columbia.

(2) Situs of property subject to lien. For
purposes of paragraph (1), property shall be
deemed to be situated—

(A) Real property.In the case of real prop-
erty, at its physical location; or

(B) Personal property. In the case of per-
sonal property, whether tangible or intangi-
ble, at the residence of the taxpayer at the
time the notice of lien is filed.

For purposes of paragraph (2)(B), the resi-
dence of a corporation or partnership shall
be deemed to be the place at which the prin-
cipal executive office of the business is lo-
cated, and the residence of a taxpayer whose
residence is without the United States shall
be deemed to be in the District of Columbisa,

(3) Form. The form and content of the
notice referred to in subsection (a) shall be
prescribed by the Secretary or his delegate.
Such notice shall be valid notwithstanding
any other provision of law regarding the form
or content of a notice of lien.

(g) Refiling of notice. For purposes of this
section—

(1) General rule, Unless notice of lien is
refiled in the manner prescribed in para-
graph (2) during the required refiling period,
such notice of lien shall be treated as filed
on the date on which it is filed (in accord-
ance with subsection (f)) after the expira-
tion of such refiling period,

(2) Place for filing. A notice of lien refiled
during the required reflling period shall be
effective only—

(A) If such notice of lien is refiled in the
office in which the prior notice of lien was
filed; and !

(B) In any case in which, 80 days or more
prior to the date of a refiling of notice of
lien under subparagraph (A), the Secretary
or his delegate received written information
(in the manner prescribed in regulations is-
sued by the Secretary or his delegate) con-
cerning a change in the taxpayer's residence,
if a notice of such lien is also filed in sccord-
ance with subsection (f) in the State in
which such residence 1s located.

(8) Required refiling period. In the case of
any notice of lien, the term "“required refiling
period" means—

(A) The 1-year period ending 30 days after
the expiration of 6 years after the date of the
assessment of the tax, and

, .

(B) The l-year period ending with the ex-
piration of 6 years after the close of the
preceding required refiling period for such
notice of lien.

(4) Transitional rule. Notwithstanding
paragraph (3), if the assessment of the tax
was made before January 1, 1962, the firs:
required refiling period shall be the calendar
year 1967.

(h) Definitions. For purposes of this se«
tion and sectiom 6324—

(1) Security interesi, The term “security
interest” means any Interest In property ac-
quired by contract for the purpose of s
curing payment or performance of an obii-
gation or indemnifying against loss or i
ability. A securlty Interest exists at any time
(A) if, at such time, the property is in ex
istence and the interest has become protected
under local law against a subsequent judg-
ment lien arising out of an unsecured obliga-
tion, and (B) to the extent that, at such
time, the holder has parted with money or
money’'s worth,

(2) Mechanic’s lienor, The term “‘me-
chanic’s lienor" means any person who under
local law has a llen on real property (or on
the proceeds of a contract relating to real
property) for services, labor, or materials fur-
nished in connection with the construction
or improvement of such property. For pur-
poses of the preceding sentence, a person has
a len on the earliest date such lien becomes
valid under local law against subsequent
purchasers without actual notice, but no:
before he begins to furnish the service
labor, or materials.

(8) Motor vehicle. The term ‘'motor ve-
hicle” means a self-propelled vehicle which
is registered for highway use under the Jaws
of any State or foreign country.

(4) Security. The term “security” mean:
any bond, debenture, note, or certificate, or
other evidence of Indebtedness, Issued by ¢
corporation or a government or political sub-
division thereof, with interest coupons or
in registered form, share of stock, voling
trust certificate, or any certificate of interest
or participation in, certificate of deposit or
receipt for, temporary or interim certiti-
cate for, or warrant or right to subscribe 1o
or purchase, any of the foregoing; negotiable
instrument; or money.

(5) Tax lien jiling. The term “tax lien fil-
ing"” means the filing of notice (referred to in
subsection (a)) of the lien imposed by sec-
tion 6321.

(6) Purchaser. The term ‘purchaser”
means a person who, for adequate and full
consideration in money or money's worth,
acquires an interest (other than a lien or
security interest) in property which is valld
under local law subsequent pur-
chasers without actual notice. In applying
the preceding sentence for purposes of sub-
section (a) of this section, and for purposes
of section 6324—

(A) A lease of property,

(B) A written executory contract to pur-

- chase or lease property,

(C) An option to purchase or lease property
or any interest therein, or

(D) An option to renew or extend & iense
of property,

which s not a lien or security interest shall
be treated as an Interest in property.

(1) Special rules—(1) Actual notice o7
knowledge, For purposes of this subchaples
an organization shall be deemed for pur-

of a particular transaction to have ac~
tual notice or knowledge of any fact from
time such fact is brought to the attention of
the individual conducting such transaction
and in any event from the time such rn.‘u
would have been brought to such individusts
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attention if the organization had exerclsed
due diligence. An organization exercises due
diligence if it maintains reasonable routines
for communicating significant information
to the person conducting the transaction and
there is reasonable compliance with the rou-
tine. Due diligence does not require an indi-
vidual acting for the organization to commu-
nicate informatiofl unless such communica=
tion is part of his regular duties or unless he
has reason to know of the transaction and
that the transaction would be materially
affected by the information.

(2) Subrogation. Where, under local law,
one person is subrogated to the rights of
another with respect to a lien or interest,
such person shall be subrogated to such
rights for purposes of any lien imposed by
section 6321 or 6324,

(3) Disclosure of amount of outstanding
lien. If a notice of llen has been filed pur-
suant to subsection (f), the Secretary or
his delegate is authorized to provide by regu-
lations the extent to which, and the condi-
tions under which, Information as to the
amount of the oufstanding obligation se-
cured by the lien may be disclosed.

[Sec. 6323 as amended by sec. 236 (a) and
(c)(1), Rev. Act 1964 (78 Stat. 127); sec.
17(a), Act of July 5, 1966 (Public Law 89-493,
80 Stat. 263); sec. 101(a), Federal Tax Lien
Act 1966 (80 Stat. 1125) |

Par. 3. Seetion 20.6323-1 is amended to
read as follows:

§ 20.6323-1 Validity and priority against
certain persons.

For regulations concerning the validity
of the lien imposed by section 6321
against certain persons, see §§ 301.6323
(a)-1 through 301.6323 (i)-1 of this
chapter (Regulations on Procedure and
Administration).

Par. 4. Section 20.6325 is amended by,
revising subsections (a) through (e), by
adding subsections (f) through (h), and
by revising the historical note. These re-
;'ised and added provisions read as fol-
oOwSs:

§20.6325 Statutory provisions; release
of lien or discharge of property.

Sec. 6325. Release of lien or discharge of
property—(a) Release of lien. Subject to
such regulations as the Secretary or his
delegate may prescribe, the Secretary or his
delegate may issue a certificate of release of
auy lien imposed with respect to any inter-
nal revenue tax if—

(1) Liability satisfied or wunenjforceable.
The Secretary or his delegate finds that the
liability for the amount assessed, together
with all interest in respect thereof, has been
fully satisfied or has become legally unen-
forceable; or

(2) Bond accepted. There is furnished to
the Secretary or his delegate and accepfed
by him a bond that is conditioned upon the
bpayment of the amount assessed, together
with all interest in respect thereof, within
the time prescribed by law (including any
éxtension of such time), and that is in ac-
cordance with such requirements relating to
terms, conditions, and form of the bond
Bud sureties thereon, as may be specified
by such regulations.

3 (b) Discharge of property—(1) Property
ouble the amount of the liability. Subject
to such regulations as the Secretary or his
geleg&te may prescribe, the Secretary or his
Oglegate may issue a certificate of discharge
“e"my part of the property subject to any
: % Imposed under this chapter if the Secre-
ATy or his delegate finds that the fair market
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value of that part of such property remain-
ing subject to the lien is at least double
the amount of the unsatisfied liability se-
cured by such lien and the amount of all
other liens upon such property which have
priority over such lien.

(2) Part payment; interest of United
States valueless. SBubject to such regulations
as the Secretary or his delegate may pre-
scribe, the Secretary or his delegate may
issue a certificate of discharge of any part
of the property subject to the llen if—

(A) There is paid over to the Secretary or
his delegate in partial satisfaction of the
Hability secured by the lien an amount deter-
mined by the Secretary or his delegate,
which shall not be less than the value, as
determined by the Secretary or his dele-
gate, of the interest of the United States in
the part to be so discharged, or

(B) The Secretary or his delegate deter-
mines at any time that the interest of the
United States in the part to be so discharged
has no value, r

In determining the value of the interest of
the United States in the part to be so dis-
charged, the Secretary or his delegate shall

give consideration to the value of such part.

and to such liens thereon as have priority
over'the lien of the United States.

(3) Substitution of proceeds of sale. Sub-
ject to such regulations as the Secretary or
his delegate may prescribe, the Secretary or
his delegate may issue a certificate of dis~
charge of any part of the property subject to
the lien if such part of the property is sold
and, pursuant to an agreement with the
Secretary or his delegate, the proceeds of
such sale are to be held, as a fund subject
to the liens and claims of the United States,
in the same manner and with the same pri-
ority as such liens and claims had with
respect to the discharged property.

(c) Estate or gift tax. Subject to such reg-
ulations as the Secretary or his delegate may
prescribe, the Secretary or his delegate may
issue a certificate of discharge of any or
all of the property subject to any lien im-
posed by section 6324 if the Secretary or his
delegate finds that the liability secured by
such lien has been fully satisfied or provided
for,

(d) Subordination of lien. Subject to such
regulations as the Secretary or his delegate
may prescribe, the Secretary or his delegate
may issue a certificate of subordination of
any lien imposed by this chapter upon any
part of the property subject to such lien if—

(1) There is paid over to the Secretary or
his delegate an amount equal to the amount
of the lien or interest to which the certifi-
cate subordinates the lien of the United
States, or

(2) The Secretary or his delegate belleves
that the amount realizable by the United
States from the property to which the certifi-
cate relates, or from any other property sub-
Ject to the lien, will ultimately be increased
by reason of the issuance of such certificate
and that the ultimate collection of the
tax lability will be facilitated by such
subordination.

(e) Nonattachment of lien. If the Secre-
tary or his delegate determines that, because
of confusion of names or otherwise, any
person (other than the person against whom
the tax was assessed) is or may be injured
by the appearance that a notice of lien filed
under section 8323 refers to such person, the
Secretgry or his delegate may issue a certifi-
cate that the lien does not attach to the
property of such person.

() Effect of certificate—(1) Conclusive-
ness. Except as provided in paragraphs (2)
and (3), if a certificate is issued pursuant to
this section by the Secretary or his delegate
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and is filed In the same office as the notice of
lien to which it relates (if such notice of
lien has been filed) such certificate shall have
the following effect:

(A) In the case of a certificate of release,
such certificate shall be conclusive that the
llen referred to in such certificate is
extinguished;

(B) In the case of a certificate of dis-
charge, such certificate shall be conclusive
that the property covered by such certifi-
cate Is discharged from the lien; .

(C) In the case of a certificate of sub-
ordination, such certificate shall be con-
clusive that the lien or interest to which the
lien of the United States is subordinated is
superior to the lien of the United States;
and

(D) In the case of a certificate of non-
attachment, such certificate shall be con-
clusive that the llen of the United States
does not attach to the property of the per-
son referred to in such certificate.

(2) Revocation of certificate of release or
nonattachment. If the Secretary or his dele-
gate determines that a certificate of release
or nonattachment of a llen imposed by sec-
tion 6321 was Issued erroneously or improvi-
dently, or if a certificate of release of such
lien was issued pursuant to a collateral agree-
ment entered Into in connection with a com-~
promise under section 7122 which has been
breached, and if the period of limitation on
collection after assessment has not expired,
the Secretary or his delegate may revoke such
certificate and reinstate the lien—

(A) By mailing notice of such revocation
to the person against whom the tax was as-
sessed at his last known address, and

(B) By filing notice of such revocation in
the same office in which the notice of lien
to which it relates was filed (if such notice
of lien had been filed).

Such reinstated lien (i) shall be effective on
the date notice of revocation is mailed to the
taxpayer in accordance with the provisions
of subparagraph (A), but not earlier than the
date on which any required filing of notice
of revocation is filed in accordance with the
provisions of subparagraph (B), and (i)
shall have the same force and effect (as of
such date), untll the expiration of the period
of limitation on collection after assessment,
as a lien imposed by section 6321 (relating
to lien for taxes). -

(38) Certificates void under certain condi-
tions. Notwithstanding any other provision
of this subtifle, any llemr imposed by this
chapter shall attach to any property with re-
spect to which a certificate of discharge has
been issued if the person liable for the tax
reacquires such property after such certifi-
cate has been issued.

(g) Filing of certificates and notices. If a
certificate or notice issued pursuant to this
section may not be filed in the office desig-
nated by State law in which the notice of
llen imposed by section 6321 is filed, such
certificate or notice shall be effective if filed
in the office of the clerk of the United States
district court for the Judicial district in
which such office is situated,

(h) Cross reference, For provisions relat-
ing to bonds, see chapter 73 (sec. 7101 and
following).

[Sec. 6325 as amended by sec. 77, Technical
Amendments Act 1958 (72 Stat. 1662); sec.

103, Federal Tax Lien Act 1966 (80 Stat.
1133) )

C. Part 25, Gift Tax: Regulations, of
26 CFR Chapter I is amended as follows:
Par. 5. Section 25.6323 is amended by
revising subsections (a) through (e), by
adding subsections (f) through 1), and
by revising the historical note. These re-
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vised and amended provisions read as
follows:

§ 25.6323 Siatutory provisions; validity
and priority against cerlain persons.

Sec. 6323, Validity and priority against cer-
tain persons—(a) Purchases, holders o] se-
curity interests, mechanic’s lenors, and
judgment lien creditors. The llen imposed by
section 6321 shall not be valid as against any
purchaser, holder of a security interest, me-
chanic’s lienor, or judgment llen creditor
until notice thereof which meets the require-
ments of subsection (f) has been filed by
the Secretary or his delegate.

(b) Protection for certain interests even
though notice filed. Even though notice of a
lien imposed by section 6321 has been filed,
such llen shall not be valid—

(1) Securities. With respect to a security
(as defined in subsection (h)(4))—

(A) As against a purchaser of such secu-
rity who at the time of purchase did not have
actual notice or knowledge of the exlstence
of such lien; and

(B) As against a holder of a security in-
terest in such security who, at the time such
interest came into existence, did not have
actual notice or knowledge of the existence
of such lien.

(2) Motor vehicles. With respect to a motor
yehicle (as defined in subsection (h)(3)), as
sagainst a purchaser of such motor yvehicle,
"H—

(A) At the time of the purchase such pur-
chaser did not have actual notice or knowl-
edge of the existence of such lien, and

(B) Before the purchaser obtains such
notice or knowledge, he has acquired posses-
sion of such motor vehicle and has not there-
after relinquished possession of such motor
vehicle to the seller or his agent.

(8) Personal property purchased at retail.
With respect to tangible personal property
purchased at retsill, as against a purchaser
in the ordinary course of the seller’s trade or
business, unless at the time of such purchase
such purchaser intends such purchase fo (or
knows such purchase will) hinder, evade, or
defeat the collection of any tax under this
title.

(4) Personal property purchased in cesual
sale., With respect to household goods, per-
sonal effects, or other tangible personal prop-
erty described in section 6334(a) purchased
(not for resale) in a casual sale for less
than §250, as against the purchaser, but only
1f such purchaser does not have actual notice
or knowledge (A) of the existence of such
Nen, or (B) that this sale is one of a serles
of sales.

(5) Personal property subject to possessory
len. With respect to tangibie personal prop-
erty subject to a lien under local law secur-
ing the reasonable price of the repair or im-
provement of such property, as against a
holder of such & lien, if such holder is, and
has been, continuously in possession of such
property from the time such lien arose,

(6) Real property tax and special assess-
ment lens. With respect to real property,
85 against a holder of a lien upon such prop-
erty, if such llen is entitled under local law
to priority over pecurity {nterests in such
property which are prior in time, and such
lien secures payment of—

(A) A tax of general application levied by
any taxing authority based upon the value
of such property; :

(B) A special assessment imposed directly
wupon such property by any taxing suthority,
if such assessment is imposed for the purpose
of defraying the tost of any public improve-
ment; or

(0) Charges for utilitles or public serv-
ices furnished to such property by the United
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States, a BState or political subdivision
thereof, or an instrumentality of any one
or more of the foregoing.

(7) Residential property subject to a me-
chanic’s lien for certain repairs and improve-

ments. With respect to real property subject

to a lien for repair or improvement of a
personal residence (containing not more than
four dwelling units) occupied by the owner
of such residence, as against a mechanic’s
lienor, but only if the contract price on the
contract with the owner is not more than
£1,000,

(8) Attorneys’ liens. With respect to a
Judgment or other amount in settlement of
a claim or of a cause of action, as against
an attorney who, under local law, holds a
lien upon or a contract enforcible against
such judgment or amount, to the extent of
his reasonable compensation for obfalning
sueh judgment or procuring such settlement,
except that this paragraph shall not apply
to any judgment or amount in settlement
of & clalm or of a cause of action against
the United States to the extent that the
United States offsets such judgment or
amount against any liability of the taxpayer
to the United States.

(9) Certain insurance contracts. With re-
spect to a life Insurance, endowment, or
annuity contract, as against the orgéaniza-
tion which is the insurer under such con-
tract, at any time—

(A) Before such organization had actual
gotlee or knowledge of the existence of such

en;

(B) After such organization had such no-
tice or knowledge, with respect to advances
required to be made automatically to main-
tain such contract In force under an agree-
ment entered into before such organization
had such notice or knowledge; or

(C) After satisfaction of a levy pursuant
to section 6332(b), unless and until the Sec-
retary or his delegate dellvers to such or-
ganization a notice, executed after the date
of such satisfaction, of the existence of such
Hen.

(10) Passbook loans. With respect to a
savings deposit, share, or other account, evi-
denced by a passbook, with an institution
described in section 581 or 591, to the extent
of any loan made by such institution with-
out actual notice or knowledge of the exist~
ence of such lien, as against such institu-
tion, if such loan is secured by such account
and if such institution has been continu-
ously in possession of such passbook from the
time the loan is made,

(¢) Protection for -certain commercial
transactions financing agreements, etc~(1)
In general. To the extent provided in this
subsection, even though notice of a lien

by section 6321 has been filed, such
lien shall not be valld with respect to &
security interest which came into existence
after tax lien filing but which—

(A) Is in qualified property covered by the
terms of & written agreement entered into
before tax len filing and constituting—

(1) A commercial transactions financing
agreement,

(1) A real property comstruction or im-
provement financing agreement, or

(ii1) An obligatory disbursement agree-
ment, and

(B) Is protected under local law against
8 judgment lfen arising, as of the time of
tax llen filing, out of an unsecured
obligation.

(2) Commercial transactions financing
agreement. For purposes of this subsection—

(A) Definition. The ‘term “commercial
transactions financing agreement” means an
agreement (entered into by & person in the
course of his trade or business)—

(1) To make loans to the taxpayer to be
secured by commercial financing security
acquired by the taxpayer in the ordinary
course of his trade or business, or

(i) To purchase commercial financing
security (other than inventory) acquired by
the taxpayer in the ordinary course of hi
trade or business;

but’ such an agreement shall be treated a
coming within the term only to the extent
that such loan or purchase is made before
the 46th day after the date of tax lien
filing or (if earller). before the lender or
purchaser had actual notice or knowledge of
such tax llen filing,

(B) Limitation on qualified property. The
term “qualified property,” when used with
respect to & commerclal transactions financ-
ing sgreement, Includes only commercial
financing security acquired by the taxpayer
before the 46th day after the date of tax lie:
filing,

(C) Commercial financing security de-
fined. The term “commercial financing se-
curity” means (1) paper of a kind ordinarily
arising in commercial transactions, (if) ac-
counts receivable, (ill) mortgages on real
property, and (iv) inventory.

(D) Purchaser treated as acquiring secu-
rity interest. A person who satisfles sub-
paragraph (A) by reason of clause (li)
thereof shall be treated as having acquired
a seeurity interest in commercial financin;
security.

(3) Real property construction or improve-
ment financing agreement, For purposes of
this subsection—

(A) Definition. The term “real property
construction or improvement financing
agreement” means an agreement to make
cash disbursements to finance—

(1) The construction or improvement ol
real property,

(i1) A contract to construct or Improve
real property, or

(iii) The raising or harvesting of a farm
crop or the raising of livestock or other
animals,

For purposes of clause (iii), the furnishin
of goods and services shall be treated as the
disbursement of cash.

(B) Limitation on qualified property. The
term “qualified property,” when used with
respect to a real property construction or im-
provement financing agreement, includes
only—

(1) In the case of subparagraph (4) (1), the
real property with respect to which the con-
struction or improvement has been or 12 L0
be made, {

(1) In the case of subparagraph (A) (1)
the proceeds of the contract described there-
in, and

(1i1) In the case of subparagraph (A) (1)
property subject to the lien imposed by sec-
tion 6321 at the time of tax lien filing and L‘\c‘
crop or the livestock or other animals referred
to in subparagraph (A) (i), 3

(4) Obligatory disbursement agreemen
For purposes of this subsection—

(A) Definition. The term “obligatory dis-
bursement agreement” means an agreemc)::‘
(entered into by a person in the course of his
trade or business) to make disbursements
but such an sgreement shall be treated Aas
coming within the term only to the extent uf
disbursements which are required to be n‘f‘d"
Dby reason of the intervention of the rights of
@ person other than the taxpayer, e

(B) Limitation on qualified property. 1'"
term “qualified property,” when used W 1,:.
respect to an obligatory disbursement agr '3}‘:
ment, means property subject to the lien 111»l
posed by section 6321 at the time of wg }:;)
filing and (to the extent that the acquisiti
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is directly traceable to the disbursements
referred to in subparagraph (A)) property
acquired by the taxpayer after tax lien filing.

(C) Special rules for surety agreements.
Where the obligatory disbursement agree-
ment is an agreement insuring the perform-
ance of a contract between the taxpayer and
another person—

(1) The term “qualified property” shall be
treated as also including the proceeds of the
contract the performance of which was in-
sured, and

(i) If the contract the performance of
which was insured was a contract to con-
struct or improve real property, to produce
goods, or to furnish services, the term
“qualified property’ shall be treated as also
including any tangible personal property
used by the taxpayer in the performance of
such insured contract.

(d) Forty-five-day period for making dis-
bursements. Even though notice of a lien im-
posed by section 6321 has been flled, such
lien shall not be valid with respect to a secu-
rity interest which came into existence after
tax lien filing by reason of disbursements
made before the 46th day after the date of
tax lien filing, or (if earlier) before the per-
son making such disbursements had actual
notice or knowledge of tax lien filing, but
only if such security interest—

(1) Is in property (A) subject, at the time
of tax lien filing, to the lien imposed by sec-
tion 6321, and (B) covered by the terms of a
written agreement entered into before tax
lien filing, and

(2) Is protected under local law against a
Jjudgment lien arising, as of the time of tax
lien filing, out of an unsecured obligation,

(e) Priority of interest and exrpenses. If
the lien imposed by section 6321 is not valid
as against a lien or security interest, the
priority of such lien or security interest shall
extend to—

(1) Any interest or carrying charges upon
the obligation secured,

(2) The reasonable charges and expenses
of an Indenture trustee or agent holding the
security interest for the benefit of the holder
of the security Interest,

(3) The reasonable expenses, including
reasonable compensation for attorneys, ac-
tually incurred in collecting or enforcing the
obligation secured,

(4) The reasonable costs of insuring, pre-
serving, or repairing the property to which
the lien or security interest relates,

(6) The reasonable costs of insuring pay-
ment of the obligations secured, and

(6) Amounts paid to satisfy any lien on the
broperty to which the lien or security in-
terest relates, but only if the lien so satis-
fied s entitled to priority over the lien fm-
posed by section 6321,

to the extent that, under local law, any such
ltem has the same priority as the lien or
Becurity interest to which it relates.

(f) Place for'filing notice,; form—(1) Place
Jor filing. The notice referred to in subsection
(8) shall be filed—

(A) Under State laws—(1) Real Property.
In the case of real property, in one office
within the State (or the county, or other
governmental subdivision), as designated by
the laws of such State, In which the property
subject to the lien is situated; and

(11) Personal property. In the case of per-
Sonal property, whether tangible or intangl-
ble, in one office within the State (or the
county, or other governmental subdivision),
45 designated by the laws of such State, in
which the property subject to the llen is
situated; or

(B) With clerk of district court. In the
;)mce of the clerk of the U.S. district court
Or the judicial district in which the property
subJect to the lien is situated, whenever the
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State has not by law designated one office
which meets the requirements of subpara-
graph (A); or

(C) With recorder of deeds of the District
of Columbia. In the office of the Recorder of
Deeds of the District of Columbia, If the
property subject to the lien is situated in the
District of Columbia.

(2) Situs of property subject to lien. For
purposes of paragraph (1), property shall be
deemed to be situated—

(A) Real property. In the case of real
property, at its physical location; or

(B) Personal property. In the case of per-
sonal property, whether tangible or intangi-
ble, at the residence of the taxpayer at the
time the notice of lien is filed.

For purposes of paragraph (2) (B), the resi-~
dence of a corporation or partnership shail
be deemed to be the place at which the
principal executive office of the business is
located, and the residence of a taxpayer
whose residence is without the United States
shall be deemed to be in the District of
Columbia,

(3) Form. The form and content of the
notice referred to in subsection (a) shall be
prescribed by the Secretary or his delegate.
Such notice shall be valid notwithstanding
any other provision of law regarding the
form or content of a notice of lien.

(g) Refiling of notice. For purposes of this
section—

(1) General rule. Unless notice of lien is
refiled in the manner prescribed in paragraph
(2) during the required refiling perlod, such
notice of lien shall be treated as filed on the
date on which it is filed (in accordance with
subsection (f)) after the expiration of such
refiling period,

(2) Place for filing. A notice of lien refiled
during the required refiling” period shall be
effective only—

(A) If such notice of lien is refiled in the
office in which the prior notice of lien was
filed; and

(B) In any case In which, 80 days or more
prior to the date of a refiling of notice of lien
under subparagraph (A), the Secretary or his
delegate recelved written information (in the
manner prescribed in regulations issued by
the Secretary or his delegate) concerning a
change in the taxpayer's residence, if a no-
tice of such lien is also flled in accordance
with subsection (f) in the State In which
such residence is located.

(8) Required refiling period. In the case
of any notice of lien, the term “required re-
filing period"” means—

(A) The 1-year period ending 30 days after
the expiration of 6 years after the date of the
assessment of the tax, and

(B) The 1-year period ending with the ex-
piration of 6 years after the close of the pre-
ceding required refiling perlod for such notice
of lien.

(4) Transitional rule, Notwithstanding
paragraph (3), if the assessment of the tax
was made before January 1, 1962, the first
required refiling period shall be the calendar
year 1967.

(h) Definttions. For purposes of this sec-
tion and section 6324 —

(1) Security interest. The term “security
interest” means any interest in property
acquired by contract for the purpose of se-
curing payment or performance of an obliga-
tion or indemnifying against loss or liability.
A security interest exists at any time (A) 1f,
at such time, the property is in existence and
the interest has become protected under local
law against a subsequent judgment lien aris-
ing out of an unsecured obligation, and (B)
to the extent that, at such time, the holder
has parted with money or money's worth.

(2) Mechanic’s lienor. The term “me-
chanic’s llenor” means any person who under
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local law has a lien on real property (or on
tI proceeds of a contract relating to real
property) for services, labor, or materials fur-
nished in connection with the construction
or improvement of such property. For pur-
poses of the preceding sentence, a person has
a lien on the earliest date such lien becomes
valid under local law against subsequent pur-
chasers without actual notice, but not before
he begins to furnish the services, labor, or
materials.

(83) Motor vehicle. The term “motor ve-
hicle” means a self-propelled vehicle which
is registered for highway use under the laws
of any State or foreign country.

(4) Security. The term “security” means
any bond, debenture, note, or certificate or
other evidence of indebtedness, issued by a
corporation or a government or political sub-
division thereof, with interest coupons or in
registered form, share of stock, voting trust
certificate, or any certificate of interest or
participation in, certificate of deposit or re-
celpt for, temporary or interim certificate
for, or warrant or right to subscribe to or
purchase, any of the foregoing; negotiable
instrument; or money.

(6) Tax lien filing, The term “tax llen fil-
ing” means the filing of notice (referred to
in subsection (a)) of the lien Imposed by
section 6321.

(6) Purchaser. The term “purchaser”
means a person who, for adequate and full
consideration in money or money's worth,
acquires an interest (other than a lien or
security Interest) In property which is valid
under local law against subsequent pur-
chasers without actual notice. In applying
the preceding sentence for purposes of sub=
section (a) of this section, and for purposes
of section 6324—

(A) A lease of property,

(B) A written executory contract to pur-
chase or lease property,

(C) An option to purchase or lease prop-
erty or any interest therein, or

(D) An option to renew or extend a lease
of property,

which is not a lien or security interest shall
be treated as an interest in property.

(1) Special rules—(1) Actual notice or
knowledge. For purposes of this subchapter,
an organization shall be deemed for purposes
of a particular transaction to have actual
notice or knowledge of any fact from the time
such fact is brought to the attention of the
individual conducting such transaction, and
in any event from the time such fact would
have been brought to such individual's atten=
tion if the organization had exercised due
diligence. An organization exercises due
diligence if it maintains reasonable routines
for communicating significant information to
the person conducting the transaction and
there is reasonable compliance with the
routine. Due diligence does not require an
Individual acting for the organization to
communlicate information unless such com-
munication is part of his regular duties or
unless he has reason to know of the trans-
action and that the transaction would be
materially affected by the information,

(2) Subrogation. Where, under local law,
one person is subrogated to the rights of an-
other with respect to a llen or Interest, such
person shall be subrogated to such rights for
purposes of any lien imposed by section 6321
or 6324,

(8) Disclosure of amount of outstanding
lien. If a notice of lien has been filed pur-
suant to subsection (f), the Secretary or his
delegate 1s authorized to provide by regula~
tions the extent to which, and the conditions
under which, information as to the amount
of the outstanding obligation secured by the
lien may be disclosed.
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[Sec. 8323 as amended by sec. 236 (a) and
(c) (1), Rev. Act 1964 (78 Stat. 127); sec.
17(a), Act of July 5, 1966 (Public Law 804903,
80 Stat. 263); sec. 101(a), Federal Tax Lien
Act 1066 (80 Stat. 1125) }

Par. 6. Section 25.6323-1 is amended
to read as follows:

§ 25.6323<1 Validity and priority against
cerlain persons. -

For regulations concerning the validity
of the lien imposed by section 6321
against certain persons, see §§ 301.6323
(a)-1 through 301.6323(1) -1 of this chap-
ter (Regulations on Procedure and Ad-
ministration).

D, Part 301, Regulations on Procedure
and Administration, of 26 CFR Chapter
I is amended as follows:

Par 7. Sections 301.6323 and 301.6323-1
are deleted, and immediately following
§ 301.6322, there are added the following
new sections:

§ 301.6323(a) Statutory provisions; va-
lidity and priority against certain per-
sons; purchasers, holders of security
interests, mechanic’s lienors, judg-
ment lien ereditors.

Skc. 8323, Validity and priority against cer-
tain persons—(a) Purchasers, holders of se-
curity interests, mechanic’s lienors, and judg-
ment lien ereditors. The lien imposed by sec-
tion 6321 shall not be valid as against any
purchaser, holder of a security Iinterest,
mechanic’s lienor, or judgment lien creditor
until notice thereof which meets the require-
ments of subsection (f) has been filed by the
Secretary or his delegate.

[Sec. 6323(a) as amended by sec. 236(c) (1),

Rev. Act 1064 (78 Stat, 127); sec. 17(a), Act

of July 5, 1066 (Public Law 89-403, 80 Stat,

263); sec. 101(a), Federal Tax Llen Act 1966

(80 Stat. 1125) ]

§ 301.6323 (a)~1 Purchasers, holders of
security interests, mechanic's lienors,
and judgment lien creditors.

(a) Invalidity of lien withoui notice.
The lien imposed by section 6321 is not
valid against any purchaser (as defined in
paragraph (f) of § 301,6323(h)-1), holder
of a security interest (as defined in para~
graph (a) of §301.6323(h)-1), me-
chanic’s lienor (as defined in paragraph
(b) of § 301.6323(h)-1), or judgment lien
creditor (as defined in paragraph (g) of
§ 301.6323(h)-1) until a notice of lien is
filed in accordance with § 301.6323(f) -1,
Except as provided by section 6323, if a
person becomes & purchaser, holder of a
security interest, mechanic’s lienor, or
judgment len creditor after a notice of
lien is filed in accordance with § 301.6323
(1) -1, the interest acquired by such per-
son is subject to the lien imposed by sec-
tion 6321. -

(b) Cross references. For provisions
relating to the protection afforded a secu-
rity interest arising after tax lien filing,
which interest is covered by a commer-
cial transactions financing agreement,
real property construction or improve-
ment financing agreement, or an obliga-
tory disbursement agreement, see §§ 301.-
6323(c)-1, 301.6323(e)-2, and 301.6323

(¢)-3, respectively. For provisions relat-
ing to the protection afforded fo a secu-
rity interest coming into existence by
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virtue of disbursements made before the
46th day after the date of tax lien filing,
see § 301.6323(d)-1. For provisions relat-
ing to priority afforded to interest and
certain other expenses with respect to a
lien or security interest having priority
over the lien imposed by section 6321, see
§ 301.6323(e)-1. For provisions relating
to certain other interests arising after
tax lien filing, see § 301.6323(b)-1.

§ 301.6323(b) Statutory provisions; va-
lidity and priority against certain per.
sons; protection for certain interests
even though notice filed.

Skc. 6323, Validity and priority against cer-
tain persons. * * ¢

(b) Protection for certain interests even
though notice filed. Even though notice of &
lien imposed by section 6321 has been filed,
such lien ghall not be valid—

(1) Securities. With respect to a security
(as defined in subsection (h) (4) )—

(A) As agalnst a purchaser of such secu-
rity who at the time of purchase did not have
actual notice or knowledge of the existence
of such lien; and

(B) As against a holder of a security in-
terest in such security who, at the time such
interest came into existence, did not have
actual notice or knowledge of the existence
of such lien.

(2) Motor vehicles, With respect to a mo-
tor vehicle (as defined in subsection (h) (3)),
:1'8 against a purchaser of such motor vehicle,

(A) At the time of the purchase such pur-
chaser did not have actual notice or knowl-
edge of the existence of such lien, and

(B) Before the purchaser obtains such no-
tice or knowledge, he has acquired posses=
sion of such motor vehicle and has not there-
after relinquished possession of such motor
vehicle to the seller or his agent.

(3) Personal property purchased at retail,
With respect to tangible personal property
purchased at retall, as agalnst a purchaser
in the ordinary course of the seller’s trade or
business, unless at the time of such purchase
such purchaser intends such purchase to (or
knows such purchase will) hinder, evade, or
defeat the collection of any tax under this
ttle.

(4) Personal property purchased in casual
sale. With respect to household goods, per-
sonal effects, or other tangible personal prop-
erty described in section 6384(a) purchased
(not for resale) in a casual sale for less than
$250, ss sgainst the purchaser, but only if
such purchaser does not have actual notice
or knowledge (A) of the existence of such
lien, or (B) that this sale is one of a series
of sales.

(6) Personal property subject to possessory
lien. With respect to tangible personal prop-
erty subject to a lien under local law securing
the reasonable price of the repalr or Improve-
ment of such property, as against a holder
of such a lien, if such holder is, and’ has
been, continuously in possession of such
property from the time such lien arose.

(6) Real property tax and special assess-
ment lens. With respect to real property, as
agalnst & holder of & lien upon such prop=-
erty, if such llen is entitled under local law
to priority over security interests in such
property which are prior in time, and such
lien secures payment of—

(A) A tax of general application levied by
any taxing authority based upon the value
of such property;

(B) A speclal assessment imposed directly

upon such property by any taxing suthority,
if such assessment i imposed for the pur-

pose of defraying the cost of any public im-
provement; or

(C) Charges for utilities or public services
furnished to such property by the Unitod
States, a State or political subdivision there-
of, or an instrumentality of any one or more
‘of the foregoing. -

(7) Residential property subjeot to a me-
chanic’s lien jor certain repairs and improve-
ments. With respect to real property subject
1o & lien for repair or improvement of a per-
gonal residence (contalning not more than
four dwelling units) occupied by the owner
of such residence, as against a mechanic’s
lienor, but only if the contract price on the
contract with the owner is not more than

* $1,000.

(8) Attorneys’ liems, With respect to o
judgment or other amount in settlement of
a claim or of a cause of action, as against an
attorney who, under local law, holds a lié
upon or a contract enforcible against such
judgment or amount, to the extent of his rea-
sonable compensation for obtaining such
judgment or procuring such settlement, ex-
cept that this paragraph shall not apply to
any judgment or amount In settlement of a
claim or of a cause of action against the
United States to the extent that the United
States offsets such judgment or amount
against any llability of the taxpayer to the
United States,

(9) Certain insurance coniracts. With re-
spect to s life insurance, endowment, or
annuity contract, as against the organization
which is the insurer under such contract, at
any time—

(A) Before such organization had actusl
notice or knowledge of the existence of such
lien;

(B) After such organization had such no-
tice or knowledge, with respect to advances
required to be made automatically to main-
tain such contract in force under an agrec-
ment entered into before such organization
had such notice or knowledge; or

(C) After satisfaction of a leyy pursuant to
section 6332(b), unless and until the Sec-
retary or his delegate delivers to such or-
ganization a notice, executed after the date
of such satisfaction, of the existence of such
Hen .

(10) Passbook loans, With respect to & sav-
ings deposit, share, or other account, evi-
denced by a passbook, with an institution
described in section 581 or 591, to the extent
of any loan made by such institution without
actual notice or knowledge of the existence
of such lien, as against such institution, U
such loan is secured by such account and I
such institution has been continuously 1o
possession of such passbook from the time
the loan is made.

[Sec. 6323(b) as amended by sec. 101 (8)
Federal Tax Lien Act 1966 (80 Stat. 1125) ]

§ 301.6323(b)~1 Protection for certuin
interests even though notice filed.

(a) Securities—(1) In general. Even
though a notice of a lien imposed b¥
section 6321 is filed in accordance Witll
§ 301.6323(f) -1, the lien is not valid with
respect to a security (as defined in para-
graph (d) of §301,6323(h)-1) against—

(i) A purchaser (as defined in para-
graph (f) of § 301,6323(h)-1) of the se-
eurity who at the time of purchase dxq
not have actual notice or knowledge (as
defined in paragraph (a) of § 301.6323
(1)-1) of the existence of the lien;

(i) A bolder of a security interest (‘a}g
defined in paragraph (a) of 5301,63.:5
(h)-1) in the security who did not have
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actual notice or knowledge (as defined in
paragraph (a) of §301.6323(1)-1) of
the existence of the lien at the time the
security interest came into existence or
at the time such security interest was

acquired from a previous holder for a.

consideration in money or money's
worth; or

(iii) A transferee of an interest pro-
tected under subdivision (1) or (ii) of
this subparagraph fo the same extent the

lien is invalid against his transferor.

For purposes of subdivision «iii) of this
subparagraph, no person can improve his
position with respect to the lien by reac-
quiring the interest from an intervening
purchaser or holder of a security interest
against whom the lien is invalid.

(2) Ezamples. The application of this
paragraph may be illustrated by the fol-
lowing examples:

Ezample (1). On May 1, 1969, in accord-
ance with §301.6323(f)-1, & notice of lien is
filed with respect to A's delinquent tax liabil-
ity. On May 20, 1969, A sells 100 shares of
common stock in X corporation to B, who, on
the date of the sale, does not have actual no-
tice or knowledge of the existence of the lien.
Because B purchased the stock without actual
notice or knowledge of the lien, under sub-
division (1) of subparagraph (1) of this para-
graph, the stock purchased by B is not sub-
Ject to the lien.

Erample (2). Assume the same facts as in
example (1) except that on May 80, 1869, B
sells the 100 shares of common stock in X
corporation to C who on May 5, 1989, had ac-
tual notice of the existence of the tax llen
against A. Because the X stock when pur-
chased by B was not subject to the lien, un-
der subdivision (iil) of subparagraph (1) of
this p h, the stock purchased by C
is not subject to the lien. C succeeds to B's
rights, even though C had actual notice of
the llen before B's purchase,

Example (3). On June 1, 1870, In accord-
ance with § 301.6323(f)-1, a notice of lien
Is filed with respect to D's delinquent tax
liabllity. D owns 20 $1,000 bonds Issued by the
Y company. On June 10, 1970, D obtains a
loan from M bank for $5,000 using the Y com-
pany bonds as collateral. At the time the loan
Is made M bank does not have actual notice
or knowledge of the existence of the tax lien.
Because M bank did not have actual notice
or knowledge of the lien when the security
Interest came into existence, under sub-
division (ii) of subparagraph (1) of this par-
8graph, the tax len is not valid against M
bank to the extent of its security interest.

Ezample (4). Assume the same facts as in
example (3) except that on June 19, 1970, M
bank assigns the chose in action and its se-
curity Interest to N, who had actual notice
or knowledge of the existence of the lien on
June 1, 1970, Because the security interest
Was not subject to the llen to the extent of M
bank’s security Interest, the security interest
held by N is to the same extent entitled to
priority over the tax lien because N succeeds
Y M bank's rights. See subdivision (1) of
subparagraph (1) of this paragraph.

Ezample (5). On July 1, 1970, in accord-
fance with § 301.6323(f)—-1, a notice of lien 15
:lt’z! With respect to E's delinquent tax lia-
1ty. E owns ten $1,000 bonds issued by the
, company. On July 5, 1970, E borrows 84,000
om F and delivers the bonds to F as collat-
eral for the loan. At the time the loan Is
made, ¥ has actual knowledge of the exist-
Sl_lfe Of the tax lien and, therefore, holds the
;‘)“ urity interest subject to the llen on the
inpds. On July 10, 1970, F sells the security
rerest to'G for 84,000 and delivers the Y
“Umpany bonds pledged as collaternl, G does
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not have actual notice or knowledge of the

“existence of the Hen on July 10, 1970. Because

G did not have actual notice or knowledge
of the lien at the time he purchased the se-
curity interest, under subdivision (i1) of sub-
paragraph (1) of this paragraph, the tax lien
is not valid against G to the extent of his
security interest.

Ezample (6). Assume the same facts as In
example (5) except that, Instead of pur-
chasing the security interest from F on
July 10, 1970, G lends $4,000 to P and takes a
security interest in F’s security interest in
the bonds on that date. Because G became
the holder of a security interest in a secu-
rity interest after notice of lien was filed and
does not directly have a security Interest in
4 security, the security interest held by G
is not entitled to a priority over the tax lien
under the provisions of subparagraph (1) of
this paragraph.

(b) Motor wvehicles—(1) In general.
Even though a notice of a lien imposed
by section 6321 is filed in accordance
with § 301.6323(f)~1, the lien is not valid
against a purchaser (as defined in para-
graph (f) of § 301.6323(h)-1) of a motor
vehicle (as defined in paragraph (¢) of
-§ 301.6323(h)-1) if—

(i) At the time of the purchase, the
purchaser did not have actual notice or
knowledge (as defined in paragraph (a)
of §301.6323()-1) of the existence of
the lien, and

(ii) Before the purchaser obtains such
notice or knowledge, he has acquired ac-
tual possession of the motor vehicle and
has not thereafter relinquished actual
possession fo the seller or his agent.

(2) Examples. The application of this
paragraph may be illustrated by the fol-
lowing examples:

Ezxample (1). A, a delinquent taxpayer
against whom a notice of tax lien has been
filed in accordance with §3801.6323(f)-1,
sells his automobile (which qualifies as a
motor vehicle under paragraph (c) of § 301.-
6323(h)-1) to B, an automobile dealer. B
takes actual possession of the automobile
and does not thereafter relinquish actual
possession to the seller or his agent. Sub-
sequent to his purchase, B learns of the
existence of the tax lien against A. Even
though notice of llen was filed before the
purchase, the llen is not valid sgainst B,
because B did not know of the existence of
the lien before the purchase and before ac-
quiring actual possession of the vehicle.

Ezample (2). C 15 & wholesaler of used
automobiles. A notice of llen has been filed
Wwith respect to C's delinquent tax lability in
accordance with §301.6323(f)-1. Subsequent
to such filing, D, a used automobile dealer,
purchases and takes actual possession of 20
automoblles: (which qualify as motor vehi-
cles under the provisions of paragraph (c)
of §301.6323(h)-1) from C at an auction
and places them on his lot for sale. C does
not reacquire possession of any of the auto-
mobiles. At the time of his purchase, D
does not have actual notice or knowledge of
the existence of the llen against C. Even
though notice of llen was flled before D’s
purchase, the lien was not valid against D
because D did not know of the existence of
the llen before the purchase and before ac-

quiring actual possession of the vehicles.

(3) Cross reference, For provisions re-
lating to additional circumstances in
which the lien imposed by section 6321
may not be valid against the purchaser
of tangible personal property (Including
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a motor vehicle) purchased at retail, see
paragraph (¢) of this section.

(c) Personal property purchased at
retail—(1) In general. Even though a no-
tice of a lien imposed by section 6321 is
filed in accordance with § 301.6323(f)-1,
the lien is not valid against a purchaser
(as defined in paragraph (f) of § 301.6323
(h)-1) of tangible personal property
purchased at a retail sale (as defined in
subparagraph (2) of this paragraph) un-
less at the time of purchase the pur-
chaser intends the purchase to (or knows
that the purchase will) hinder, evade, or
defeat the collection of any tax imposed
by the Internal Revenue Code of 1954.

(2) Definition of retail sale. For pur-
poses of this paragraph, the term “re-
tail sale” means a sale, made in the
ordinary course of the seller’s trade or
business, of tangible personal property
of which the seller is the owner. Such
term includes a sale in customary retail
quantities by a seller who is going out of
business, but does not include a bulk sale
or an auction sale in which goods are
offered in quantities substantially greater
than are customary in the ordinary
course of the seller’s trade or business
or an auction sale of goods the owner
of which is not in the business of selling

~such goods.

(3) Ezample. The application of this
paragraph may be illustrated by the fol-
lowing example:

Ezample. A purchases a refrigerator from
the M company, & retail appliance dealer,
Prior to such purchase, a notice of lien was
filed with respect to M’s delinquent tax lia-
bility in accordance with § 301.6823(f)-1. At
the time of the purchase A knows of the
existence of the lien. However, A does not
intend the purchase to hinder, evade, or de-
feat the collection of any internal revenue
tax, and A does not have any reason to
believe that the purchase will affect the col-
lection of any internal revenue tax. Even
though notice of llen was filed before the
purchase, the lien is not valld against A be-
cause A In good faith purchased the refrig-
erator at retail in the ordinary course of the
M company’s business.

(d) Personal property purchased in
casual sale—(1) In general. Even though
a notice of a lien imposed by section 6321
is filed in accordance with § 301.6323(f) -
1, the lien is not valid against a purchaser
(as defined in §301.6323(h)-1(f)) of
household goods, personal effects, or
other tangible personal property of a
type described in § 301.6334—1 (which in-
cludes wearing apparel; school books;
fuel, provisions, furniture, arms for
personal use, livestock, and poultry
(whether or not the seller is the head
of a family); and books and tools of a
trade, business, or profession (whether
or not the trade, business, or profession
of the seller) ), purchased, other than for
resale, in a casual sale for less than $250
(excluding interest and expenses de-
scribed in § 301.6323(e)-~1). For purposes
of this paragraph, a casual sale is a sale
not made in the ordinary course of the
seller’s trade or business.

(2) Limitation. This paragraph ap-
plies only if the purchaser does not have
actual notice or knowledge (as defined
in paragraph (a) of § 301.6323(i)~1)-—w
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(i) Of the existence of the ta, Hen, or

(ii) That the sale is one of a series of
sales.
For purposes of subdivision (ii) of this
subparagraph, a sale is one of a series of
sales if the seller plans to dispose of, in
separate transactions, substantially all
of his household goods, personal effects,
and other tangible personal property
described in § 301.6334-1.

(3) Examples. The application of this
paragraph may be illustrated by the
following examples:

Ezampile (1). A, an attorney’s widow, sells
a set of law books for $200 to B, for B's
own use. Prior to the sale a notice of lien
was flled with respect to A's delinquent tax
liability in accordance with § 301.6323(f)-1.
B has no actual notice or knowledge of the
tax lien. In addition, B does not know that
the sale is one of a series of sales. Because
the sale is a casual sale for less than $250
and involves books of a profession (tangible
personal property of a type described. in
§ 301.6334-1, irrespective of the fact that A
has never engaged in the legal profession),
the tax llen is not valid against B even
though a notice of lien was filed prior to the
time of B’s purchase.

Ezample (2). Assume the same facts as in
example (1) except that B- purchases the
books for resale in his second-hand book-
store, Because B purchased the books for
resale, he purchased the books subject to the
lien.

Ezample (3). In an advertisement appear-
ing In a local newspaper, G indicates that
he is offering for sale a lawn mower, & used
television set, a desk, a refrigerator, and cer-
tain used dining room furniture. In response
to the advertisement, H purchases the dining
room furniture for $200. H does not receive
any information which would impart notice
of a lien, or that the sale is one of a series of
sales, beyond the information contained in
the advertisement. Prior to the sale a notice
of lien was filed with respect to G's delin-
quent tax liability in accordance with
§ 301.6323(f)~1. Because H had no actual
notice or knowledge that substantially all
of G's household goods were being sold, or
that the sale is one of a serles of sales and
because the sale is a casual sale for less than
$250, H does not purchase the dining room
furniture subject to the lien, The household
goods are of a type described in § 301.6334-1
(a) (2) irrespective of whether G is the
head of a family or whether all such house-
hold goods offered for sale exceed $500 In
value,

(e) Personal property subject to
possessory liens. Even though a notice
of a lien imposed by section 6321 is filed
in accordance with § 301.6323(f)-1, the
lien is not valid against a holder of a
lien on tangible personal property which
under local law secures the reasonable
price of the repair or improvement of
the property if the property is, and has
been, continuously in the possession of
the holder of the lien from the time the
possessory lien arose. For example, if
local law gives an automobile repairman
the right to retain possession of an auto-
mobile he has repaired as security for
payment of the repair bill and the repair-
man retains continuous possession of the
automobile until his lien is satisfied, a tax
lien filed in accordance with § 301.6323
(f) (1) which has attached to the auto-
mobile will not be valid to the extent of
the reasonable price of the repairs. It
is immaterial that the notice of tax lien
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was filed before the repairman under-
took his work or that he knew of the lien
before undertaking the work.

(f) Real properiy tax and special as~
sessment liens—(1) In general. Even

though a notice of a lien imposed by

section 6321 is filed in accordance with
§ 301.6323(f)-1, the lien is not valid
against the holder of another lien upon
the real property (regardless of when
such other lien arises), if such other lien
is entitled under local law to priority
over security interests in real property
which are prior in time and if such other
lien on real property secures payment
of—

(i) A tax of general application levied
by any taxing authority based upon the
value of the property;

(ii) A special assessment imposed di-
rectly upon the property by any taxing
authority, if the assessment is imposed
for the purpose of defraying the cost of
any public improvement; or

(iii) Charges for utilities or public
services furnished to the property by the
United States, a State or political sub-
division thereof, or an instrumentality
of any one or more of the foregoing.

(2) Examples. The application of this
paragraph may be iliustrated by the fol-
lowing examples:

Ezample (1). A owns Blackacre in the
city of M. A notice of lien affecting Black-
acre is filed in accordance with § 801.6323
(f)-1, Subsequent to the filing of the notice
of lien, the city of M acquires a lien against
Blackacre to secure payment of real estate
taxes. Such taxes are levied against all prop-
erty in the city in proportion to the value
of the property. Under local law, the holder
of a lien for real property taxes is entitled
to priority over a security interest in real
property even though the security interest
is prior in time. Because the real property
tax lien held by the city of M secures pay-
ment of a tax of general application and is
entitled to priority over security Interests
which are prior in time, the lien held by
the city of M is entitled to priority over
the Federal tax lien with respect to BlacKacre,

Ezample (2). B owns Whiteacre In N
county. A notice of lien affecting Whiteacre
is filed In accordance with §301.6323(f)-1.
Subsequent to the filing of the notice of lien,
N county constructs a sidewalk, paves the
street, and installs water and sewer lines
adjacent to Whiteacre. In order to defray
the cost of these Improvements, N county
imposes upon Whiteacre a special assess-
ment which under local law results in a llen
upon Whiteacre that is entitled to priority
over security interests that are prior in time.
Because the speclal assessment lien is (i) en-
titled under local law to priority over secu-
rity interests which are prior in time, and
(1) imposed directly upon real property to
defray the cost of a public improvement, the
special assessment lien has priority over the
Federal tax lien with respect to Whiteacre.

Example (3). C owns Greenacre in town O.
A notice of lien affecting Greenacre is filed
in accordance with § 301.6323(f)-1. Town O
furnishes water and electricity to Gregnacre
and periodically collects a fee for these serv-
ices. Subsequent to the filing of the notice
of lien, town O supplies water and electricity
to Greenacre, and C fails to pay the charges
for these services. Under local law, town O
acquires a lien to secure charges for the
services, and this llen has priority over se-
curity interests which are prior in time.

Because the lien of town O (1) 1is for services

furnished to the real property and (ii) has
priority over earlier security interests, town
O's llen has priority over the Federal tax
lien with respect to Greenacre,

(g) Residential property subject to a
mechanic’s lien for certain repairs and
improvements—(1) In general., Even
though a notice of a lien imposed by
section 6321 is filed in accordance with
§301.6323(f)-1, the lien is not valid
against a mechanic’s lienor (as defined
in §301.6323(h)-1(b)) who holds a
lien for the repair or improvement of a
personal residence if—

(i) The residence is occupied by the
owner and contains no more than four
dwelling units, and

(ii) The contract price on the prime
contract with the owner for the repair
or improvement (excluding interest and
expenses described in § 301.6323(e)-1)
is not more than $1,000.

For purposes of subdivision (ii) of this
subparagraph, the amounts of subcon-
tracts under the prime contract with the
owner are not to be taken into considera-
tion for purposes of computing the $1,000
prime contract price. It is immaterial
that the notice of tax lien was filed
before the contractor undertakes his
work or that he knew of the lien before
undertaking the work.

(2) Ezamples. The application of this
paragraph may be illustrated by the fol-
lowing examples:

Ezample (1). A owns a building containing
four apartments, one of which he occupies &s
his personal residence. A notice of lien which
affects the bullding is filed In accordance
with § 301.6323(1)-1. Thereafter, A enters into
a contract with B in the amount of $800,
which includes labor and materials, to repalr
the roof of the building. B purchases roof-
ing shingles from C for $300. B completes
the work and A fails to pay B the agreed
amount. In turn, B fails to pay C for the
shingles. Under local law, B and C acquire
mechanic's liens on A’s building. Because the
contract price on the prime confract with A
15 not more than £1,000 and under local law
B and C acquire mechanic’s liens on A's
building, the liens of B and C have priority
over the Federal tax len.

Ezample (2). Assume the same facts as in
example (1), except that the amount of the
prime contract between A and B is $1,100.

“Because the amount of the prime contract

with the owner, A, is in excess of $1,000, the
tax lien has priority over the entire amount
of each of the mechanic's liens of B and C,
even though the amount of the contract
between B and C is $300.

Ezample (3). Assume the same facts as In
example (1), except that A and B do not
agree in advance upon the amount due under
the prime contract but agree that B will
perform the work for the cost of materials
and labor plus 10 percent of such cost. When
the work is completed, it is determined that
the total amount due is $850., Because the
prime contract price is not more than 1,000
and under local law B and © acquire mechan-
ic’s liens on A’'s residence, the liens of B and
C have priority over the Federal tax lien

(h) Attorneys’ liens—(1) In generdl.
Even though notice of a lien imposed by
section 6321 is filed in accordance with
§ 301.6323(f)~1, the lien is not valid
against an attorney who, under local law,
holds a lien upon, or a contract enforce-
able against, a judgment or other amoun t
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in settlement of a claim or of a cause of
action. The priority afforded an at-
torney’'s Hen under this paragraph shall
not exceed the amount of the attorney’s
reasonable compensation for obtaining
the judgment or procuring the settle-
ment. For purposes of this paragraph,
reasonable compensation means the
amount customarily allowed under local
law for an attorney’s services for litigat-
ing or settling a similar case or adminis~
trative claim. However, reasonable com-
pensation shall be determined on the
basis of the facts and circumstances of
each individual case. It is immaterial that
the notice of tax lien is filed before the
attorney undertakes his work or that
the attorney knows of the tax lien be-
fore undertaking his work. This para-
graph does not apply to an attorney’s
lien which may arise from the defense of
a claim or cause of action against a tax-
payer except to the extent such lien is
held upon a judgment or other amount
arising from the adjudication or settle-
ment of a counterclaim in favor of the
taxpayer. In the case of suits against the
taxpayer, see §301.6325-1(d)(2) for
rules relating to the subordination of the
tax lien to facilitate tax collection,

(2) Claim or cause of action against
the United States. Paragraph (h) (1) of
this section does not apply to an attor-
ney’s lien with respect to—

(i) Any judgment or other fund re-
sulting from the successful litigation or
settlement of an administrative claim or
cause of action against the United States
to the extent that the United States,
under any legal or equitable right, offsets
its lHability under the judgment or settle-
ment against any liability of the taxpayer
to the United States, or

(if) Any amount credited against any
liability of the taxpayer in accordance
with section 6402,

(3) Ezamples, The provisions of this
baragraph may be illustrated by the fol-
lowing examples:

Ezample (1).A notice of lien is filed against
A In accordance with §801.6828(f)-1. Sub-
sequently, A is struck by an automobile and
retalns B, an attorney to institute suit on
A’s behalf against the operator of the auto-
mobile: B knows of the tax llen before he
begins his work, Under local law, B Is en-
titied to a llen upon any recovery in order to
secure payment of his fee. A Is awarded dam-
Bges of $10,000. B charges a fee of £3,000
which is the fee customarily allowed under
local law in similar cases and which is found
Y0 be reasonable under the circumstances of
this particular case, Because, under local law,
B holds a lfen for the amount of his reason-
able compensatiorn. for obtaining the judg-
;’ "1 B’s llen has priority over the Federal

X lien,

Ezample (2). Assume the same facts as in
cxample (1), except that before sult is Insti~
lited A and the owner of the automobile
fetile out of court for $7,500. B charges a

‘isonable and customary fee of $1,800 for
procuring the settlement and under local
}txw holds & lien upon the settlement in order
| Secure payment of th. fee. Because, under
;w'rul law, B holds a llen for the amount of
his reasonable compensation for obtaining

tie settlement, B has priority over the Fed- -

€ral tax Hen.

Example (3). In sccordance with § 301.6323
'1J-1, a notice of lien inthe amount of $8,000
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is filed against C, a contractor. Subsequently
C retains D, an attorney, to initiate legal pre-
ceedings to recover the amount allegedly due
him for construction work he has performed
for the United States. C and D enter into an
agreement which provides that D will re-
ceive a reasonable and customary fee of
$2,600 as compensation for his services. Under
local law, the agreement will give rise to a
lien which is enforceable by D against any
amount recovered in the suit. C is successful
in the suit and is awarded $10,000. D claims
$2,500 of the proceeds as his fee, The United
States, however, exercises its right of set-off
and applles $8,000 of the 810,000 award to
satisfy C’s tax llability. Because the $10,000
award resulted from the successful litigation
of a cause of action against the United States,
B's contract for attorney’s fees 15 not en-
forceable against the amount recovered to the
extent the United States offsets its liability
upder the judgment against C's tax Uability.
It is immaterial that D had no notice or
knowledge of the tax ilen at the time he
began work on the case,

(1) Certain insurance coniracts—(1)
In general. Even though a notice of a
lien imposed by section 6321 is filed in
accordance with §301.6323(f)-1, the
lien is not valld with respect to a life
insurance, endowment, or annuity con-
tract, against an organization which is
the insurer under the contract, at any
time—

(1) Before the insuring organization
has actual notice or knowledge (as de-
fined in paragraph (a) of §301.6323(1) -
1) of the existence of the tax lien,

(i) After the insuring organization
has actual notice or knowledge of the
lien (as defined in paragraph (a) of
§ 301.6323(1) -1), with respect to ad-
vances (including contractual interest
thereon as provided in paragraph (a) of
§ 301.6323(e)-1) required to be made
automatically to maintain the contract
in force under an agreement entered into
before the insuring organization had
such actual notice or knowledge, or

(iil) After the satisfaction of a levy
pursuant to section 6332(b), unless and
until the district director delivers to the
insuring organization a notice (for ex-
ample, another notice of levy, a letter,
etc.), executed after the date of such
satisfaction, that the lien exists.

Delivery of the notice described in sub-
division (iii) of this subparagraph may
be made by any means, including regular
mail, and delivery of the notice shall be
effective only from the time of actual re-
ceipt of the notification by the insuring
organization. The provisions of this
paragraph are applicable to matured as
well as unmatured insurance contracts.

(2) Ezamples. The provisions of this
paragraph may be illustrated by the fol-
lowing examples:

Ezample (1). On May 1, 1964, the X in-
surance company lssues a Iife Insurance
policy to A. On June 1, 1970, a tax assess-
ment is made against A, and on June 2, 1870,
& notice of llen with respect to the assessment
is filed In accordance with §3801.6323(f)-1.
On July 1, 1970, without actusl notice or
knowledge of the tax llen, the X company
makes a “policy loan” to A. Under subpara-~
graph (1) (1) of this paragraph, the loan,
including Interest (in accordance with the
provisions of paragraph (a) of § 301.6323(e)~
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1), will have priority over the tax Ilen
because X company did not have actual
notice or knowledge of the tax lien at the
time the policy loan was made.

Ezample (2). On May 1, 1964, B enters into
a life insurance contract with the Y insur-
ance company. Under one of the provisions
of the contract, in the event a premium Iis
not paid, Y is to advance out of the cash
loan value of the pollcy the amount of an
unpaid premium in order to maintain the
contract in force. The contract also pro-
vides for interest on any advances so made.
On June 1, 1971, a tax assessment is made
against B, and on June 2, 1971, In accordance
with section 6323(f)-1, a notice of llen is
filed. On July 1, 1971, B falls to pay the
premium due on that date, and ¥ makes an
automatic premium loan tokeep the policy in
force. At the time the automatic premium
loan is made, Y had actual knowledge of the
tax lien. Under subparagraph (1) (il) of this
paragraph, the llen is not valid against Y
with respect to the advance (and the con-
tractual interest thereon), because the ad-
vance was required to be made automatically
under an agreement entered into before ¥
had actual notice or knowledge of the tax
Hen.

Ezample (3). On May 1, 1964, C enters into
& life insurance contract with the Z insur-
ance company, On January 4, 1971, an assess-
ment Is made against C for $5000 unpaid
Income taxes, and on January 11, 1971, in ac~
cordance with § 301.6323(f)-1, a notice of lfen
is filed. On January 29, 1971, a notice of levy
with respect to C's delinquent tax is served
on Z company. The amount which O could
have had advanced to him from Z company
under the contract on the 90th day after
service of the notice of levy on Z company is
$2,000. The Z company pays $2,000 pursuant
to the notice of levy, thereby satisfying the
levy upon the contract In accordance with
section 6332(b). On February 1, 1973, Z com-
pany advances $500 to C, which is the incre-
ment in policy loan value since satisfaction
of the levy of January 29, 1971. On Feb-
ruary 5, 1873, a new notice of levy for the un-
pald balance of the delinquent taxes, exe-
cuted after the first levy was satisfied, Is
served upon Z company. Because the new
notification was not received by Z company
until after the policy loan was made, under
paragraph (1) (ili) of this paragraph, the tax
lien 1s not valld against Z company with re-
spect to the policy loan (including interest
thereon In accordance with paragraph (a)
of § 801.6323(e)~-1). .

Example (4). On June 1, 1973, a tax assess-
ment 1s made against D and on June 2, 1973,

in accordance with § 301.6323(f)-1, a notice -

of len with respect to the assessment is
filed. On July 2, 1973, D executes an assign-
ment of his rights, as the insured, under an
insurance contract to M bank as security
for a loan. M bank holds Its security interest
subject to the llen because it is not an in-
surer entitled to protection under section
6323 (b) (9) and aid not become a holder of
the security Interest prior to the filing of the
notice of lien for purposes of section 6323 (x).
It 1s immaterial that a notice of levy had not
been served upon the insurer before the as-
signment to M bank was made,

(j) Passbook loans—(1) In general.
Even though a notice of a lien imposed
by section 6321 is filed in accordance
with § 301.6323(f)—1, the lien is not valid
against an institution described in sec-
tion 581 or 591 to the extent of any loan
made by the Institution which is secured
by a savings deposit, share, or other ac-
count evidenced by a passbook (as de-
fined in subparagraph (2) of this para-
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graph) if the institution has been con-
tinuously in possession of the passbook
from the time the loan is made. This
paragraph applies only to a loan made
without actual notice or knowledge (as
defined in paragraph (a) of § 301.6323
(1)-1) of the existence of the lien. Even
though an original passbook loan is
made without actual notice or knowledge
of the existence of the lien, this para-
graph does not apply to any additional
loan made after knowledge of the lien is
acquired by the institution even if it con-
tinues to retain the passbook from the
time the original passhook loan is made.

(2) Definition of passbook. For pur-
poses of this paragraph, the term “pass-
book" includes—

(1) Any tangible evidence of a savings
deposit, share, or other account which,
when in the possession of the bank or
other savings institution, will prevent a
withdrawal from the account to the ex-
tent of the loan balance, and

(ii) Any procedure or system, such as
an automatic data processing system,
the use of which by the bank or other
savings institution will prevent a with-
drawal from the account to the extent
of the loan balance.

(8) Example. On June 1, 1970, a tax as-
sessment 4s made against A and on June 2,
1970, a notice of lien with respect to the
assessment §s filed In accordance with
§ 301.6323(f)-1. A owns a savings account at
the M bank with a "balance of $1,000. On
June 10, 1970, A borrows #£300 from the M
bank using the savings account as security
therefor. The M bank is continuously in pos-
session of the passbook from the time the
loan is made and does not have actual notice
or knowledge of the ilen at the time of
the loan. The tax lien is not valid against
M bank with respect to the passbook loan of
$300 and accrued interest and expenses en-
titled to priority under §301.6323(e)~1.
Upon service of a notice of levy, the M bank
must pay over the savings account- balance
in excess of the amount of its profected in-
terest in the account as determined on the
date of levy.

§ 301.6323(¢) Statulory provisions; va-
lidity and priority against certain
persons; protection for certain com-
mercial transactions financing agree-
ments, ete.

Bec. 6323. Validity and priority against
certain persons. * * ¢

(¢) Protection for certain commercial
transactions financing agreements, etc.—(1)
In general. To the extent provided in this
subsection, even though notice of a len im-
posed by section 6321 has been filed, such
lien shall not be valid with respect to a se-
curity interest which came into existence
after tax lien filing but which—

(A) Is in qualified property covered by the
terms of a written agreement entered into
before tax lien filing and constituting—

(1) A commercial transactions financing
agreement,

(1) A real property construction or im-
provement financing agreement, or

(iii) An obligatory disbursement agree-
ment, and

(B) Is protected under local law against
a judgment llen arising, as of the time of
tax lien filing, out of an unsecured obliga-
tion.

(2) Commercial transactions financing
agreement. For purposes of this subsection—

(A) Definition. The term ‘‘commercial
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transactions financing agreement” means an
agreement (entered into by a person in the
course of his trade or business) —

(1) To make loans to the taxpayer to be
secured by commercial financing security ac-~
quired by the taxpayer in the ordinary
course of his trade or* business, or

(11) To purchase commercial financing se-
curity (other than inventory) acquired by
the taxpayer in the ordinary course of his
trade or business;

but such an agreement shall be treated as
coming within the term only to the extent
that such loan or purchase is made before
the 46th day after the date of tax lien filing
or (if earlier) before the lender or purchaser
had actual notice or knowledge of such
tax lien filing.

(B) Limitation on qualified property. The
term “qualified property”, when used with
respect to a commercial transactions financ-
ing agreement, Includes only commercial fi-
nancing security acquired by the taxpayer
before the 46th day after the date of tax
lien filing.

(C) Commercial financing security defined.
The term ‘“commercial financing security"
means (1) paper of a kind ordinarily arising
in commercial transactions, (1) sccounts re-
ceivable, (1i1) mortgages on real property, and
(iv) inventory.

(D) Purchaser ireated as gequiring security
interest. A person who satisfies subparagraph
(A) by reason of clause (ii) thereof shall be
treated as having acquired a security inter-
est in commercial financing security.

(3) Real property construction or improve-
ment financing agreement. For purposes of
this subsection— .

(A) Definition. The term ‘'real property
construetion or improvement financing
agreement” means an agreement to make
cash disbursements to finance—

(1) The construction or improveme'nt of
real property,

(11) A contract to construct or improve real
property, or

(ill) The raising or harvesting of a farm
crop or the raising of livestock or other
animals.

For purposes of clause (iii), the furnishing
of goods and services shall be freated as the
disbursement of cash.

(B) Limitation on qualified property. The
term “qualified property”, when used with
respect to a real property construction or im-
provement financing agreement, includes
only— ’

(1) In the case of subparagraph (A) (1),
the real property with respect to which the
construction or improvement has been or is
to be made,

(1)) In the case of subparagraph (A) (i1),
the proceeds of the contract described there~
in, and 1

(ill) In the case of subparagraph (A) (iil),
property subject to the lien imposed by sec-
tion 6321 at the time of tax lien filing and
the crop or the livestock or other animals
referred to in subparagraph (A) (1il).

(4) Obligatory disbursement agreement.
For purposes of this subsection—

(A) Definition. The term “obligatory dis-
bursement agreement” means an agreement
(entered into by a person in the course of
his trade or business) to make disbursements,
but such an agreement shall be treated as
coming within the term only to the extent
of disbursements which are required to be
made by reason of the intervention of the
rights of a person other than the taxpayer.

(B) Limitation on qualified property. The
term “qualified property”, when used with
respect to an obligatory disbursement agree-
ment, means property subject to the lien
imposed by section 6321 at the time of tax

lien filing and (to the extent that the acqui-
sition s directly traceable to the disburse-
ments referred to in subparagraph (A))
property acquired by the taxpayer after tax
lien filing.

(C) Special rules for surety agreements,
Where the obligatory disbursement agree-
ment is an agreement Insuring the perform-
ance of a contract between the taxpayer and
another person—

(i) The term “qualified property” shall
be treated as also including the proceeds
of the contract the performance of which
was Insured, and

(i) If the contract the performance of
which was insured was a contract to con-
struct or improve real, property, to produce
goods, or to furnish services, the term “quali-
fied property” shall be treated as also In-
cluding any tangible personal property used
by the taxpayer in the performance of such
insured contract.

[Sec. 6323(c) as amended by sec. 101(a),
Federal Tax Lien Act 1966 (80 Stat. 1125) ]

§ 301.6323(c)~1 Protection for com-
mercial transactions financing agree-
ments,

(a) In general. Even though a notice
of a lien imposed by section 6321 is filed
in accordance with § 301.6323(f)-1, the
lien is not valid with respect to a security
interest which:

(1) Comes into existence after the tax
lien filing,

(2) Is in qualified property covered by
the terms of a commercial transactions
financing agreement entered into before
the tax lien filing, and

(3) Is protected under Ilocal law
against a judgment lien arising, as of
the time of the tax lien filing, out of an
unsecured obligation.

See paragraphs (a) and (e) of §301.6323
(h)-1 for definitions of the terms “se-
curity interest” and “tax lien filing,"” re-
spectively. For purposes of this section, a
judgment lien is a lien held by a judg-
ment lien credifor as defined in para-
graph (g) of § 30L6323(h)-1.

(b) Commercial transactions financ-
ing agreement. For purposes of this sec-
tion, the term “commereial transactions
financing agreement” means a written
agreement entered into by a person in
the course of his trade or business—

(1) To make loans to the taxpayer
(whether or not at the option of the per-
son agreeing to make such loans) to be
secured by commercial financing security
acquired by the taxpayer in the ordinary
course of his trade or business, or

(2) To purchase commercial financing
security, other than inventory, acquired
by the taxpayer in the ordinary course
of his trade or business.

Such an agreement qualifies as a com-
mercial transactions financing agree-
ment only with respect to loans or pur-
chases made under the agreement before
(1) the 46th day after the date of fax
lien filing or, (ii) the time when the
lender or purchaser has actual notice or
knowledge (as defined in paragraph (a)
of § 301.6323(i)-1) of the tax lien filing,
if earlier. For purposes of this paragraph,
a loan or purchase is considered to hav‘e
been made in the course of the lenders
or purchaser’s trade or business if such
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person is in the business of financing
commercial transactions (such as a bank
or commercial factor) or if the agree-
ment is incidental to the conduct of
such person’s trade or business. For ex-
ample, if a manufacturer finances the
accounts receivable of one of his cus-
tomers, he is considered to engage in
such financing in the course of his trade
or business. The extent of the priority
of the lender or purchaser over the tax
lien is the amount of his disbursements
made before the 46th day after the date
the notice of tax lien is filed, or made be-
fore the day (before such 46th day) on
which the lender or purchaser has actual
notice or knowledge of the filing of the
notice of the tax lien.

(¢c) Commercial financing security. (1)
In general. The term “commercial fi-
nancing seeurity” means— -

(i) Paper of a kind ordinarily arising
in commerecial transactions,

(ii) Accounts receivable (as defined in
subparagraph (2) of this paragraph),

(iif) Mortgages on real property, and

(iv) Inventory.

For purposes of this subparagraph, the
term “paper of a kind ordinarily arising
in commereial transactions” in general
includes any written document customar-
ily used in commerecial transactions, For
example, such written documents include
paper giving contract rights (as defined
in subparagraph (2) of this paragraph),
chattel paper, documents of title to per-
sonal property, and negotiable instru-
ments or securities. The term “commer-
cial financing security” does not include
general intangibles such as patents or
copyrights. A mortgage on real estate
(including a deed of trust, contract for
sale, and similar instrument) may be
commerecial financing security if the tax-
payer has an interest in the mortgage
as a mortgagee or assignee. The term
“commercial financing security” does not
include a mortgage where the taxpayer
is the mortgagor of realty owned by him.
For purposes of this subparagraph, the
term “inventory" includes raw materials
and goods in process as well as property
held by the taxpayer primarily for sale
lo customers in the ordinary course of
his trade or business.

(2) Definitions. For purposes of
i1 301.6323(d)~1, 301.6323(h)-1 and this
section— -

1 A contract right is any right to
bayment under a contract not yet earned
by performance and not evidenced by
An instrument or chattel paper, and

(1) An account receivable is any right
50 payment for goods sold or leased or
lor services rendered which is not evi-
genced by an instrument or chattel
Daper.,

(d) Qualified Property. For purposes
Ol baragraph (a) of this section, qualified
broperty consists solely of commercial
financing security acquired by the tax-
bayer-debtor before the 46th day after
the date of tax lien filing: Commercial
financing security acquired before such
day may be qualified property even
though 1t is acquired by the taxpayer
affer the lender received actual notice or
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knowledge of the filing of the tax lien.
For example, although the recelpt of
actual notice or knowledge of the filing of
the notice of the tax lien has the effect of
ending the period within which protected
disbursements may be made to the tax-
payer, property which is acquired by
the taxpayer after the lender receives
actual notice or knowledge of such filing
and before such 46th day, which other-
wise qualifies as commercial financing
security, becomes commercial financing
security to which the priority of the
lender extends for loans made before he
received the actual notice or knowledge.
An account receivable (as defined in
paragraph (¢) (2) (ii) of this section) is
acquired by a taxpayer at the time, and
to the extent, a right to payment is
earned by performance. Chattel paper,
documents of title, negotiable instru-
ments, securities, and mortgages on real
estate are acquired by a taxpayer when
he obtains rights in the paper or mort-
gage. Inventory is acquired by the tax-
payer when title passes to him. A con-
tract right (as defined in paragraph (¢)
(2) (1) of this section) is aequired by a
taxpayer when the contract is made.
Identifiable proceeds, which arise from
the collection or disposition of gqualified
property by the taxpayer, are considered
to be acquired at the time such qualified
property is acquired if the secured party
has a continuously perfected security in-
terest in the proceeds under local law.
The term “proceeds” includes whatever is
received when collateral is sold, ex-
changed, or collected. For purposes of
this paragraph, the term “identifiable
proceeds” does mnot include money,
checks and the like which have been
commingled with other cash proceeds.
Property acquired by the taxpayer after
the 45th day following tax lien filing, by
the expenditure of proceeds, is not qual-
ified property. 3

(e) Purchaser treated as acquiring
security interest. A person who purchases
commercial financing security, other
than inventory, pursuant to a commer-

‘cial transactions financing agreement is

treated, for purposes of this section, as
having acquired a security interest in the
commercial financing security. In the
case of a bona fide purchase at a dis-
count, a purchaser of commercial financ-
ing security who satisfies the require-
ments of this section has priority over
the tax lien to the full extent of the
security,

(f) Ezamples, The provisions of this
section may be illustrated by the follow-
ing examples:

Ezample (1). (1) On June 1, 1870, a tax is
assessed sgainst M, a tool manufacturer, with
respect to his delinquent tax lability., On
June 15, 1970, M enters into a written financ-
ing agreement with X, a bank. The agreement
provides that, in consideration of such sums
as X may advance to M, X is to have & secu-
rity interest in all of M's presently owned and
subsequently acquired commercial paper, ac-
counts receivable, and inventory (including
inventory in the manufacturing stages and
raw materials). On July 6,1970, notice of the
tax llen is filed in accordance with § 801.6329
(f)=1. On August 3, 1970, without actual
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notice or knowledge of the tax lien filing, X
advances $10,000 to M. On August 5, 1970, M
acquires additional inventory through the
purchase of raw materials. On August 20,
1970, M has accounts recelvable, arising from
the sale of tools, amounting to $5.000. Under
local law, X's security Interest arising by rea-
son of the $10,000 advance on August 3, 1970,
has priority, with respect to the raw materials
and accounts receivable, over a judgment lien
against M arising July 8, 1970 (the date of tax
lien filing) out of an unsecured obligation,
(i) Because the $10,000 advance was
made before the 46th day after the tax lien

filing, and the accounts receivable in the

amount of $5,000 and the raw materials were
acquired by M before such 46th day, X's
$10,000 security interest in the accounts re-
ceivable and the inventory has priority over
the tax len. The priority of X’s security in-
terest also extends to the proceeds, received
on or after the 46th day after the tax lien
filing, from the liquidation of the accounts
receivable and inventory held by M on Au-
gust 20, 1970, if X has a continuously per-
fected security Interest in identifiable pro-
ceeds under local law. However, the priority
of X's security Interest will not extend to
other property acquired with such proceeds,

Ezample (2), Assume the same facts as in
example (1) except that on July 15, 1870,
X has actual knowledge of the tax lien filing,
Because an agreement does not qualify as
& commercial transactions financing agree-
ment when a disbursement 18 made after tax
lien filing with actual knowledge of the
filing, X's security Interest will not have
priority over the tax llen with respect to
the $10,000 advance made on August 3, 1870,

Ezample (3). Assume the same facts as in
example (1) except that, instead of addi-
tional inventory, on August 5, 1970, M ac-
quires an account receivable as the result of
the sale of machinery which M no longer
needs in his business. Even though the ac-
count receivable was acquired by taxpayer M
before the 46th day after tax lien filing, the
tax lien will have priority over X'’s security
interest arising in the account receivable
pursuant to the earlier written agreement
because the account receivable was not ac-
quired by the taxpayer in the ordinary
course of his trade or business.

Ezample (4). Pursuant to a written agree-
ment with the N Manufacturing Company
entered into on January 4, 1871, Y, a com-
mercial factor, purchases the accounts re-
ceivable arising out of N’s regular sales to its
customers. On November 1, 1871, in accord-
ance with § 301.6323(f)-1, a notice of lien is
filed with respect to N's delinquent tax lia-
bility. On December 6, 1971, Y, without ac-
tual notice or ‘kiowledge of the tax lien
flling, purchases all of the accounts receiv-
able resulting from N's November 1971 sales,
Y has taken appropriate steps under local
law so that the December 8, 1971, purchase
is protected against a judgment lien arising
November 1, 1971 (the date of tax lien filing)
out of an unsecured obligation. Because the
purchaser of commercial financing security,
other than inventory, is treated as having
acquired a security interest In commercial
financing security, and because Y otherwise
meets the requirements of this section, the
tax lien Is not valid with respect to Y's De-
cember 6, 1971, purchase of N's accounts
recelvable.

§ 301.6323(¢)-2 Protection
property construction or
ment financing agreements,

(a) In general. Even though a notice
of a lien imposed by section 6321 is filed
in accordance with § 301.6323(f)-1, the
lien is not valid with respect to a security
interest which;

for real
improve-
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(1) Comes into existence after the tax
lien filing,

(2) Is in qualified property covered by
the terms of a real property construction
or improvement financing agreement en-
tered into before the tax lien filing, and

(3) Is protected under local law against
a judgment lien arising, as of the time of
tax lien filing, out of an unsecured ob-
ligation.

For purposes of this section, it is im-
material that the holder of the security
interest had actual notice or knowledge
of the lien at the time disbursements are
made pursuant to such an agreement.
See paragraphs (a) and (e) of § 301.6323
(h)-1 for general definitions of the terms
“security interest’” and “tax lien filing.”
For purposes of this section, a judgment
lien is a lien held by a judgment lien
creditor as defined in paragraph (g) of
§ 301.6323(h) 1.

(b) Real property construction or im-
provement financing agreement. For
purposes of this section, the term ‘“‘real
property construction or improvement fi-
nancing agreement’” means any written
agreement to make cash disbursements
(whether or not at the option of the party
agreeing to make such disbursements) :

(1) To finance the construction, im-
provement, or demolition of real prop-
erty if the agreement provides for a se-
curity interest in the real property with
respect to which the construction, im-
provement, or demolition has been or is
to be made; )

(2) To finance a contract to construc
or improve, or demolish real property if
the agreement provides for a security
interest in the proceeds of the contract;
or

(3) To finance the raising or harvest-
ing of a farm crop or the raising of live-
stock or other animals if the agreement
provides for a security interest in any
property subject to the lien imposed by
section 6321 at the time of tax lien filing,
in the crop raised or harvested, or in the
livestock or other animals raised.

For purposes of subparagraphs (1) and
(2) of this paragraph, construction or
improvement may include demolition.
For purposes of any agreement described
in subparagraph (3) of this paragraph,
the furnishing of goods and services is
treated as the disbursement of cash.

(¢) Qualified property. For purposes of
this section, the term “qualified prop-
erty” includes only—

(1) In the case of an agreement de-
scribed in paragraph (b) (1) of this sec-
tion, the real property with respect to
which the construction or improvement
has been or is to be made;

(2) In the case of an agreement
deseribed in paragraph (b)(2) of this
section, the proceeds of the contract to
construct or improve real property; or

(3) In the case of an agreement
described in paragraph (b)(3) of this
section, property subject to the lien im-
posed by section 6321 at the time of tax
lien filing, the farm crop raised or har-
vested, or the livestock or other animals
raised.
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(d) Examples. The provisions of this
paragraph may be illustrated by the fol-
lowing examples:

Erxample (1). A, In order to finance the con-
struction of a dwelling on & lot owned by
him, mortgages the property to B. The mort-
gage, executed January 4, 1971, includes an
agreement that B will make cash disburse-
ments to A as the construction progresses.
On February 1, 1871, In accordance with
§ 301.6323(1)~1, a notice of lien is flled with
respect to A's delinquent tax liability, A con-
tinues the construction, and B makes cash
disbursements on June 10, 1871, and Decem~
ber 10, 1971. Under local law B's security in-
terest arising by virtue of the.disbursements
is protected against a judgment lien arising
February 1, 1871 (the date of tax lien filing)
out of an unsecured obligation, Because B
is the holder of a security interest coming
into existence by reason of cash disburse-
ments made pursuant to a written agreement,
entered into before tax llen filing, to make
cash disbursements to finance the construc-
tion of real property, and because B's secu-
rity interest is protected, under local law,
against a judgment lien arising as of the
time of tax lien filing out of an unsecured
obligation, B’s security interest has priority
over the tax llen.

Ezample (2). (1) C is awarded a contract
for the demolition of several bulldings. On
March 3, 1969, C enters into a written agree-
ment with D which provides that D will
make cash disbursements to finance the de-
molition and also provides that repayment
of the disbursements is secured by any
sums due C under the contract. On April 1,
1969, in accordance with § 301.6323(f)-1, a
notice of lien is filed with respect to C’s de-
linguent tax lability. With actual notice of
the tax llen, D makes cash disbursements to
C on August 1, September 1, and October 1,
1969, Under local law D’s security interest in
the proceeds of the contract with respect to
the disbursements is entitled to priority over
a judgment lien arising on April 1, 1969 (the
date of tax lien filing) out of an unsecured
obligation.

(11) Because D's securlty interest arose by
reason of disbursements made pursuant to
a written agreement, entered into before tax
lien filing, to make cash disbursements to
finance a contract to demolish real property,
and because D’s security interest is valid
under local law against a judgment lien
arlsing as of the time of tax lien filing out
of an unsecured obligation, the tax lien 1is
not valid with respect to D's security inter-
est In the proceeds of the demolition contract.

Ezample (3). Assume the same facts as in
example (2) and, in addition, assume that,
as further security for the cash disburse-
ments, the March 3, 1969 agreement also pro-
vides for a security interest in all of C's dem-
olition equipment, Because the protection of
the security interest arising from the dis-
bursements made after tax lien filing under
the agreement Is limited under section 6323
(c) (8) to the proceeds of the demolition con-
tract and because, under the circumstances,
the security interest in the equipment is not
otherwise protected under section 6323, the
tex llen will hayve priority over D's securlty
interest in the equipment.

Ezxample (4). (1) On January 2, 1969, ¥
and G enter Into a written agreement,
whereby ¥ agrees to provide G with cash
disbursements, seed, fertilizer, and insecti-
cides as needed by G, In order to finance the
ralsing and harvesting of a crop on a farm
owned by G. Under the terms of the agree~
ment F is to have a security interest in the
crop, the farm, and all other property then
owned or thereafer acquired by G. In ac-
cordance with § 301.6323(f) -1, on January 10,

1969, a notice of lien is filed with respect
to G's delinquent tax labllity. On March 3,
1969, with actual notice of the tax lien,
F makes a cash disbursement of 85,000 to G
and furnishes him seed, fertilizer, and in-
secticides having a value of $10,000. Under
local law F's security Interest, coming into
existence by reason of the cash disbursement
and the furnishing of goods, has priority over
a judgment llen arising January 10, 1989
(the date 6f tax llen filing) out of an un-
secured obligation.

(1t) Because F's security interest arose by
reason of a disbursement (including the fur-
nishing of goods) made under a written
agreement which was entered into before
tax llen filing and which constitutes an
agreement to finance the ralsing or harvest-
ing of a farm crop, and because F's securlty
interest is valld under local law against a
Judgment lien arising as of the time of tax
lien filing out of an unsecured obligation,
the tax lien is not valid with respect to F's
security interest in the crop even though a
notice of lien was filed before the security
interest arose. Furthermore, because the
farm 15 property subject to the tax lien at
the time of tax lien filing, F's security
interest with respect to the farm also has
priority over the tax llen.

Ezample (§). Assume the same facts as in
example (4) and in addition that on Octo-
ber 1, 1969, G acquires several tractors to
which F's security Interest attaches under
the terms of the agreement. Because the
tractors are not property subject to the tax
lien at the time of tax llen filing, the tax
lien—has priority over F's security Interest
in the tractors.

§ 301.6323(¢)=3 Protection for obliga-
tory dishursement agreements,

(a) In general. Even though a notice
of a lien imposed by section 6321 is filed
in ‘accordance with § 301.6323(f)-1, the
lien is not valid with respect to a security
interest which: ,

(1) Comes into existence after the
tax lien filing,

(2) Is in qualified property covered
by the terms of an obligatory disburse-
ment agreement entered into before the
tax lien filing, and

(3) Is protected under local law against
a judgment lien arising, as of the time of
tax lien filing, out of an unsecured
obligation.

See paragraphs (a) and (e) of § 301.6323
(h)-1 for definitions of the terms ‘“se-
curity interest” and “tax len filing.”
For purposes of this section, a judgment
lien is a lien held by a judgment lien
creditor as defined in paragraph (g) of
§ 301.6323(h) ~1.

(b) Obligatory disbursement agree-
ment. For purposes of this section the
term “obligatory disbursement agree-
ment”’ means & written agreement, en-
tered into by a person in the course of
his trade or business, to make disburse-
ments. An agreement is treated as an
obligatory disbursement agreement only
with respect to disbursements which are
required to be made by reason of the in-
tervention of the rights of a person other
than the taxpayer. The obligation to pay
must be conditioned upon an event be-
yond the control of the obligor. For ex-
ample, the provisions of this section are
applicable where an issuing bank obli- |
gates itself to honor drafts or other de- :
mands for payment on a letter of credié
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and & bank, In good faith, relies upon
that letter of credit in making advances.
The provisions of this sectiomr are also
applicable, for example, where a bond-
ing company obligates itself to make
payments to indemnify against loss or
liability and, under the terms of the
bond, makes a payment with respect
(o a loss. The priority described in this
section is not applicable, for example,

1 the case of an accommodation en-
dorsement by an endorser who assumes
is obligation other than in the course

f his trade or business.

(c) Qualified property. Except as pro-

ded under paragraph (d) of this sec-
ion, the term *“qualified property,” for
urposes of this section, means property
subject to the lien imposed by section
6321 at the time of tax lien filing and, to
the extent that the acquisition is directly
iraceable to the obligatory disbursement,
property acquired by the taxpayer after
tax lien filing,

(d) Special rule for surety agreements.
Where the obligatory disbursement
agreement is an agreement insuring the
performance of a contract of the tax-
payer and another person, the term
“gualified property” shall be treated as
also including—

(1) The proceeds of the contract the
performance of which was insured, and

(2) If the contract the performance of
which was insured is a contract to con-
struct or improve real property, to pro-
duce goods, or to furnish services, any
tengible personal property used by the
taxpayer in the performance of the in-
sured contract.

For example, a surety company which
holds a security interest, arising from
cash disbursements made after tax lien
filing under a payment or performance
bond on a real estate construction proj-
ect, has priority over the tax lien with
respect to the proceeds of the construc-
tion contract and, in addition, with re-
spect to any tangible personal property
used by the taxpayer in the construction
project if its security interest in the
tangible personal property is protected
under local law against a judgment lien
arising, as of the time the tax lien was
filed, out of an unsecured obligation.
(e) Ezamples. This section may be
illustrated by the following examples:
Ezample (1), (1) On January 2, 1969, H, an
appliance dealer, in order to finance the ac-
quisition from O of a large inventory of ap-
pliances, enters into a written agreement
with Z, & bank. Under the terms of the agree-
ment, in return for a security interest in all
of H's inventory, presently owned and sub-
v-(memly acquired, Z issues an irrevocable
letter of credit to allow H to make the pur-
chase. On December 31, 1968 and January 10,
1969, in accordance with § 301.6323(f)-1, sep-
arate notices of lien are filed with respect to
H's delinquent tax lMabilities, On March 81,
1969, Z honors the letter of credit., Under
local law, 2's security interest in both ex-
isting and after-acquired inventory 1s pro-
tected against a judgment lien arising on or
fler January 10, 1969, out of an unsecured
obligation. Under local law, Z's security in-
terest in the inventory purchased under the
‘etter of credit qualifies as a purchase money
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security interest and is valld against persons
acquiring securlty interests in or llens upon
such inventory at any time.

(ii) Because Z's securlty interest in H's In-
ventory did not arise under a written agree-
ment entered into before the filing of notice
of the first tax lien on December 31, 1068,
that lien is superior to Z’s security interest
except to the extent of Z's purchase money
security interest. Because Z’'s interest qual-
ifiles-as a4 purchase money security interest
with respect to the inventory purchased un-
der the letter of credit, the tax liens attach
under section 6321 only to the equity ac-
quired by H, and the rights of Z in the in-
ventory so purchased are superior even to the
lien filed on December 31, 1968, without re-
gard to this section.

(iii) Because Z's securlty interest arose by
reason of disbursements made under a writ-
ten agreement which was entered into before
the filing of notice of the second tax len on
January 10, 1969, and which constitutes an
agreement to make disbursements required
to be made by reason of the intervention of
the rights of O, a person other than the tax-
payer, and because Z’'s security interest is
valid under local law against & judgment
lien arising as of the time of such tax lien
filing on January 10, 1869, out of an unse-
cured obligation, the second tax lien Is, under
this section, not valld with respect to Z's
security interest in inventory owned by H on
January 10, 1969, as well as any after-ac-
quired inventory directly traceable to Z's dis-
bursements (apart from such greater pro-
tection as Z enjoys, with respect to the latter,
under its purchase money security interest).
No protection against the second tax lien is
provided under this section with respect to a

security interest in any other Inventory ac-"

quired by H after January 10, 1969, because
such other inventory is neither subject to the
tax llen at the time of tax lien filing nor
directly traceable to Z’s disbursements.
Ezample (2).0n June 1, 1971, K Is awarded
& contract to construct an office building. At
the same time, S, a surety company, agrees
in writing to insure the performance of the
contract. The agreement provides that in the
event S must complete the jJob as the result
of a default by K, S will be entitled to the

proceeds of the contract. In addition, the

agreement provides that S is to have a Se~
curity interest in all property belonging to K.
On December 1, 1971, prior to the eompletion
of the bullding, K defaults. On the same date,
under-§ 301.6323(1)~1, a notice of lien s filed
with respect to K's delinquent tax Hability.
8 completes the building on June 1, 1972,
Under local law S's security interest In the
proceeds of the contract and S's security in-
terest in the property of K are entitled to pri-
ority over a judgment lien arising December1,
1971 (the date of tax lien filing) out of an
unsecured obligation. Because, for purposes
of an obligatory disbursement agreement
which is a surety agreement, the security in-
terest may be in the proceeds of the insured
contract, 8's security interest in the proceeds
of the contract has priority over the tax llen
even though a notice of lien was filed before
8's security interest arose. Furthermore, be~
cause the lnsured contract was a contract to
construct real property, 8's seourity interest
in any of K's tangible personal property used
in the performance of the contract also has
priority over the tax lien.

Ezample (3). (1) On February 2, 1970, L
enters into an agreement with M, a con-
tractor, to construct an apartment building
on land owned by L. Under a separate agree-
ment, N bank agrees to furnish funds on a
short-term basis to L for the payment of
amounts due to M during the course of con-
struction. Simultaneously, X, a financial in-
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stitution, makes a binding commitment to N
bank and L to provide long-term financing
for the project after its completion. Under
its commitment, X is obligated to pay off the
balance of the constructlon loan held by N
bank upon the execution by L of a new
promissory note secured by a mortgage deed
of trust upon the improved property. On Sep-
tember 4, 1970, in accordance with § 801.6323
(f)~1, notice of llen Is properly filed with
respect to L's dellnquent tax liabllity. On
September 8, 1870, X obtains actual notice
of the tax lien fillng. On September 14, 1970,
the documents creating X's security interest
are executed and recorded, N bank's lien for
ifs construction loan is released, and X makes
the required disbursements to N bank. Under
local law, X's security interest is protected
against a judgment lien arising on Septem-
ber 4, 1970 (the time of tax lien f'ing) out
of an unsecured obligation.

(1) Because X's security Interest arose by
reason of a disbursement made under a
written agreement entered Into before tax
lien filing, which constitutes an agreement
to make disbursements required to be made
by reason of the intervention of the rights
of N bank, & person other than the taxpayer,
and because X's security interest is valid
under local law against a judgment lien aris-
ing as of the time of the tax lien filing out
of an unsecured obligation, the tax lien Is
not valid with respect to X's security interest
to the extent of the disbursement to N bank.
The obligatory disbursement is protected
under section 6323(c)(4) even if X is not
subrogated to N bank’s rights or X's agree-
ment is not itself a real property construction
financing agreement.

§ 301.6323(d) Statutory provisions; vi-
lidity and priority against certain per-
sons; 45-day period for making
disbursements,

Sec. 6323. Validity and priority against
certain pérsons.

- ke - . -

(d) 45-day period jor making disburse-
ments. Even though notice of a lien imposed
by section 6321 has been filed, such lien shall
not be valld with respect to a security in-
terest which came Into existence after tax
llen filing by reason of disbursements made
before the 46th day after the date of tax
lien flng, or (if earlier) before the person
making such disbursements had actual no-
tice or knowledge of tax lien filing, but only
if such security interest—

(1) Is In property (A) subject, at the
time of tax lien filing, to the lien imposed
by section 6321, and (B) covered by the
terms of a written agreement entered into
before tax lien filing, and

(2) Is protected under local law agalnst a
Judgment llen arising, as of the time of tax
lien filing, out of an unsecured obligation,

[Sec. 6323(d) as amended by sec. 236(a)

Rev. Act 1964 (78 Stat. 127); sec. 101(a)
Federal Tax Llen Act 1966 (80 Stat. 1125) ]

§ 301.6323(d)-1 45-day period for mak-
ing disbursements.

(a) In general. Even though a notice
of a lien imposed by section 6321 is filed
in accordance with § 301.6323(f)-1, the
llen is not valid with respect to a security
interest which comes into existence, after
tax lien filing, by reason of disbursements
made before the 46th day after the date
of tax lien filing, or if earlier, before the
person making the disbursements has ac-
tual notice or knowledge of the tax lien
filing, but only if the security interest
is—
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(1) In property which is subject, at
the time of tax lien filing, to the lien
imposed by section 6321 and which is coy-
ered by the terms of a written agree-
ment entered into before tax lien filing,
and

(2) Protected under local law against
a judgment lien arising, as of the time of
tax lien filing, out of an unsecured
obligation.

For purposes of subparagraph (1) of this
paragraph, a contract right (as defined
in paragraph (¢)(2)@{d) of §301.6323
(¢)=1) is subject, at the time of tax lien
filing, to the lien imposed by section 6321
if the contract has been made by such
time. An account receivable (as defined
in paragraph (c¢)(2)@dil) of §301.6323
(e)~1) is subject, at the time of tax lien
filing, to the lien imposed by section 6321
if, and to the extent, a right to payment
has been earned by performance at such
time. For purposes of subparagraph (2)
of this paragraph, a judgment lien is
a lien held by a judgment lien creditor
as defined in paragraph (g) of § 301.6323
(h) -1, For purposes of this section, it is
immaterial that the written agreement
provides that the disbursements are to
be made at the option of the person mak-
ing the disbursements. See paragraphs
(a) and (e) of § 301.6323(h)-1 for defi-
nitions of the terms “security interest”
and “tax lien filing,” respectively. See
paragraph (a) of §301.6323(1)-1 for
certain circumstances under which a per-
son is deemed to have actual notice of
knowledge of a fact.

(b) Examples. The application of this
section may be illustrated by the follow-
ing examples:

Example (1). On December 1, 1967, an
assessment is made against A with respect to
his delinquent tax liabflity, On January 2,
1968, A enters into a written agreement with
B whereby B agrees to lend A $10,000 in re-
turn for a security interest In certaln prop-
erty owned by A, On January 10, 1968, in ac~
cordance with § 801.8323(f)-1 notice of the
tax lien affecting the property is filed, On
February 1, 1968, B, without actual notice or
knowledge of the tax llen filing, disburses the
loan to A. Under local law, the security inter-
est arising by reason of the disbursement is
entitled to priority over a Judgment lien aris-
ing January 10, 1968 (the date of tax lien fil-
ing) out of an unsecured obligation. Because
the disbursement was made before the 46th
day after tax lien filing, because the disburse-
ment was made pursuant to a written agree-
ment entered Into before tax lien filing, and
because the resulting security interest Is pro-
tected under local law against a judgment
lien arising as of the date of tax lien filing
out of an unsecured obligation, B's $10,000
security interest has priority over the tax
llen.

Ezxample (2). Assume the same facts as In
example (1) except that when B disburses
the $10,000 to A on February 10, 1968, B has
actual knowledge of the tax llen filing. Be-
cause the disbursement was made with actual
knowledge of tax lien filing, B's security in-
terest does not have priority over the tax
llen even though the disbursement was
made before the 46th day after the tax lien
filing. Purthermore, B is not protected under
§ 301.6323(a)-1(a) as a holder of a security
interest because he had not parted with
money or money’s worth prior to the time
the notice of tax lien was filed (Jan. 10, 1068)
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even though he -had made a firm commit-
ment to A before that time,

§301.6323(e) Statutory provisions; va-
lidity and priority against -certain
persons; priority of interest and
expenses.

Sec. 6323, Valigity and priorily against
certain persons. * * *

(e) Priority of interest and expenses. If the
lien imposed by section 6321 is not valid as
against a lien or security interest, the pri-
ority of such lien or security interest shall
extend to—

(1) Any interest or carrying charges upon
the obligation secured,

(2) 'The reasonable charges and expenses
of an indenture trustee or agent holding the
security interest for the benefit of the holder
of the security interest,

(3) The reasonable expenses, including
reasonable compensation for attorneys, ac-
tually Incurred in collecting or enforcing
the' obligation secured, /

(4) The reasonable costs of insuring, pre-
serving, or repairing the property to which
the llen or security interest relates,

(6) The reasonable costs of insuring pay-
ment of the obligation secured, and

(6) Amounts paid to satisfy any lien on
the property to which the llen or security in-
terest relates, but only if the llen so satis-
fied is entitled to priority over the 1lien
imposed by section 6321,
to the extent that, under local law, any such
item has the same priority as the lien or
security interest to which it relates.

[Sec. 6323(e) as amended by sec. 236(a)

Rev. Act 1964 (78 Stat. 127); sec. 10l(a),

Federal Tax Lien Act 1068 (80 Stat. 1125) )

§ 301.6323 (e)~1 Priority of interest and
eXpenses.

(a) In general. If the lien imposed by
section 6321 is not valid as against an-
other lien or security interest, the pri-
ority of the other lien or security interest
also extends to each of the following
items to the extent that under local law
the item has the same priority as the
lien or security interest to which it re-
lates:

(1) Any interest or carrying charges
(including finance, service, and similar
charges) upon the obligation secured,

(2) The reasonable charges and ex-
penses of an indenture trustee (including,
for example, the trustee under a deed of
trust) or agent holding the security in-
terest for the benefit of the holder of the
security interest,

(3) The reasonable expenses, including
reasonable compensation for attorneys,
actually incurred in collecting or enforce~
ing the obligation secured,

(4) The reasonable costs of insuring,
preserving, or repairing the property to
which the len or security interest relates,

(5) The reasonable costs of insuring
payment of the obligation secured (in-
cluding amounts paid by the holder of
the security interest for mortgage in-
surance, such as that issued by the Fed-
eral Housing Administration), and

(6) Amounts paid to sa any lien
on the property to which the lien or secu-
rity interest relates, but only if the lien
so satisfied is entitled to priority over the
lien imposed by section 6321.

(b) Collection expenses. The reason-
able expenses described in paragraph (a)

(3) of this section include expenditures
incurred by the protected holder of the
lien or security interest to establish the
priority of his interest or to collect, by
foreclosure or otherwise, the amount due -
him from the property subject to his lien.
Accordingly, the amount of the encum-
brance which is protected is increased by
the amounts so expended by the holder
of the security interest.

(c) Costs of insuring, preserving, etc.
The reasonable costs of insuring, preserv-
ing, or repairing described in paragraph
(a) (4) of this section include expendi-
tures by the holder of a security inferest
for fire and casualty insurance on the
property subject to the security interest
and amounts paid by the holder of the
lien .or security interest to repair the
property. Such reasonable costs also in-
ciude the amounts paid by the holder of
the lien or security interest in a lease-
hold to the lessor of the leasehold to pre-
serve the leasehold subject to the lien
or security interest. Accordingly, the
amount of the lien or security interest
which is protected is increased by the
amounts so expended by the holder of
the lien or security interest.

(d) Satisfaction of liens. The amounts
described in paragraph (a)(6) of this
section include expenditures incurred by
the protected holder of a lien or security
interest to discharge a statutory lien for
State sales taxes on the property sub-
ject to his lien or security interest if both
his lien or security interest and the sales
tax lien have priority over a Federal tax
lien. Accordingly, the amount of the lien
or security interest is increased by the
amounts so expended by the holder of the
lien or security interest even though un-
der local law the holder of the lien or
security interest is not subrogated to the
rights of the holder of the State sales tax
lien. However, if the holder of the lien or
security interest is subrogated, within the
meaning of paragraph (b) of §301.6323
(i)-1, to the rights of the holder of the
sales tax lien, he will also be entitled to
any additional protection afforded by
section 6323(1) (2),

§ 301.6323(f) Stalutory provisions; va-
lidity and priority against certain per-
sons; place for filing notice; form.

Sgc. €323, Validity and priority against
certain persons. * * *

(f) Place for jiling motice; form—(1)
Place jor filing. The notice referred to in
subsection (a) shall be filed—

(A) Under State laws—(1) Real property.
In the case of real property, in one office
within the State (or the county, or other
governmental subdivision) as designated by
the laws of such State, in which the prop-
erty subject to the llen is situated; and

(i) Personal property. In the case of per-
sonal property, whether tangible or intangl-
ble, in one office within the State (or the
county, or other governmental subdivision),
as designated by the laws of such State, in
which the property subject to the lien is
situated; or

(B) With clerk of district court. In thz
office of the clerk of the United States distric
court for the judicial district in which the
property subject to the len is situated.
whenever the State has not by law deslsmwi
one office which meets the requirements 0O
subparagraph (A); or
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(C) With recorder of deeds of the District
of Columbia. In the office of the Recorder
of Deeds of the District of Columbia, if the
property subject to the lien is situated in the
District of Columbia.

(2) Situs of property subject to lien. For
purposés of paragraph (1), property shall
be deemed to be situated—

(A) Real property. In the case of real prop~
erty, at its physical location; or

(B) Personal property. In the case of per-

sonal property, whether tangible or Intangi-
ple, at the residence of the taxpayer at the
time the notice of lien is filed.
For purposes of paragraph (2)(B), the resi-
dence of a corporation or partnership shall
be deemed to be the place at which the
principal executive office of the business is
located, and the residence of a taxpayer
whose residence is without the United States
shall be deemed to be in the District of
Columbisa.,

(3) Form. The form and content of the
notice referred to In subsection (a) shall
be prescribed by the Secretary or his dele-
gate, Such notice shall be valid notwith-
standing any other provision of law re-
garding the form or eontent of & notice of
lien,
|Sec. 6323 (f) as added by.sec, 101(a) Federal
Tax Lien Act of 1966 (80 Stat. 1125) |

£301.6323(f)=1 Place for filing notice

form.

(a) Place for filing. The notice of lien
referred to in §301.6323(a)-1 shall be
filed as follows:

(1) Under State laws—<(i) Real prop-
erty. In the case of real property, notice
shall be filed In one office within the
State (or the county or other govern-
mental subdivision), -as designated by
the laws of the State, in which the
property subject to the lien is deemed
situated under the provisions of para-
graph (b) (1) of this section.

(ii) Personal property. In the case of
personal property, whether tangible or
Intangible, the notice shall be filed in
one office within the State (or the county
or other governmental subdivision), as
designated by the laws of the State, in
which the property subject to the lien
is deemed situated under the provisions
of paragraph (b) (2) of this section.

(2) With the clerk of the U.S. district
court. Whenever a State has not by law
designated one office which meets the re-
quirements of subparagraph (1)) or
(1) (ii) of this paragraph, the notice shall
be filed in the office of the clerk of the
U.S, district court for the judicial district
in which the property subject to the lien
is deemed situated under the provisions
of paragraph (b) of this section. For
example, a State has not by law desig-
nhated one office meeting the requirements
of subparagraph (1) (i) of this para-
eraph if more than one office is desig-
nated within the State, county, or other
covernmental subdivision for filing no-
tices with respect to all real property
located in such State, county, or other
governmental subdivision. A State has
fot by law designated one office meeting
e requirements of subparagraph (1) (ii)
O this paragraph if more than one office
Is designated in the State, county, or
other governmental subdivision for filing

*?llc&s with respect to all of the personal
property of a particular taxpayer.

FEDERAL REGISTER, VOL. 41, NO. leMONDAY, AUGUST

RULES AND REGULATIONS

(3) With the Recorder of Deeds of the
District of Columbia. If the property sub-
ject to the lien imposed by section 6321
is deemed situated, under the provisions
of paragraph (b) of this section, in the
District of Columbia, the notice shall be
filed in the office of the Recorder of
Deeds of the District of Columbia.

(b) Situs of property subject to lien.
For purposes of paragraph (a) of this
section, property is deemed situated as
follows:

(1) Real property. Real property is
deemed situated at its physical location.

(2) Personal property. Personal prop-
erty, whether tangible or intangible, is
deemed situated at the residence of the
taxpayer at the time the notice of lien

-is filed.

For purposes of subparagraph (2) of
this paragraph the residence of a cor-
poration or partnership is deemed to be
the place at which the principal execu-
tive office of the business is located, and
the residence of a taxpayer whose resi-
dence is not within the United States is
deemed to be in the District of Columbia.

(¢) Form. The notice referred to in
§ 301.6323(a)-1 shall be filed on Form
668, “Notice of Federal Tax Lien under
Internal Revenue Laws”. Such notice is
valid notwithstanding any other provi-
sion of law regarding the form or con-
tent of a notice of lien. For example,
omission from the notice of lien of a
description of the property subject to the
lien does not affect the validity thereof
even though state law may require that
the notice contain a description of the
property subject to the lien.

(d) Ezxamples. The provisions of this
section may be illustrated by the follow-
ing examples:

Ezample (1). The law of, State X provides
that notices of Federal tax lien affecting
personal property are to be filed in the
Office of the Recorder of Deeds of the county
where the taxpayer resides. The laws of
State X also provide that notices of lien af-
fecting real property are to be filed with
the recorder of deeds of the county where
the real property is located, On June 1, 1970,
in accordance with § 301.6323(f)-1, a notice
of lien is filed in county M with respect to
the delinquent tax liabllity of A. At the time
the notice is filed, A 15 a resident of county
M and owns real property in that county.
One year later A moves to county N and one
year after that A moves to county O, Be-
cause the situs of personal property is deemed
to be at the resldence of the taxpayer at the
time the notice of llen is filed, the notice
continues to be effectively filed with respect
to A’s personal property even though A no
longer resides in county M. Furthermore, be-
cause the situs of real property is deemed
to be at its physical location, the notice of
lien also continues to be effectively filed
with respect to A's real property,

Example (2). B 1s a resident of Canada
but owns personal property in the United
States. On January 4, 1971, in accordance
with § 301.6323(f)~1, & notice of llen iIs filed
with the Office of the Recorder of Deeds of
1978, B changes his residence to State Y in
the United States. Because the residence of
the United States. Because the residence of
a taxpayer who Is not a resldent of the
United States Is deemed to be In the District
of Columbia and the situs of personal prop-
erty is deemed to be at the residence of the
taxpayer at the time of filing, the lien con-
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tinues to be effectively filed with respect to
the personal property of B located in the
United States even though B has returned
to the United States and teken up residence
in State Y and even though B has at no
time been in the District of Columbia,

Erample (3). The law of State Z In effect
before July 1, 1967, provides that notices
of lien affecting real property are to be filed
in the office of the recorder of deeds of the
county in which the real property is located,
but that if the real property is registered
under the Torrens system of title registration
the notice is to be filed with the registrar
of titles rather than the recorder of deeds.
The law of State Z In effect after June 30,
1967, provides that all notices of lien af-
fecting real property are to be filed with the
recorder of deeds of the county in which
the real property is located. Accordingly,
where the Torrens system is adopted by =
county in State Z, there were before July 1,
1967, two offices designated for filing notices
of Federal tax lien aflecting real property
in the county because one office was desig-
nated for Torrens real property and another
office was designated for non-Torrens real
property. Because State Z had not designated
one office within the State, county, or other
governmental subdivision for filing notices
before July 1, 1967, with respect to all real
property located in the State, county, or
governmental subdivision, before July 1,
1967, the place for filing notices of lien under
this section, affecting property located in
cotgnles adopting the Torrens system, was
with the clerk of the U.S. district court for
the judicial district In which the real prop-
erty is located. However, after June 80,
1867, the place for filing mnotices of lien
under this section, affecting both Torrens
and non-Torrens real property in counties
adopting the Torrens system is with the re-
eorder of deeds for each such county. Notices
of lien filed under this section with the
clerk of the U.8. district court before July 1,
1067, remain' valldly filed whether or not
refiled with the recorder of deeds after the
change in State law or upon refiling during
the required refiling period.

Ezample (4). The law of State W provides
that notices of lien affecting personal prop-
erty of corporations and partnerships are to
be filed in the office of the Secretary of State.
Notices of lien affecting personal property of
any other person are to be filed in the office
of the clerk of court for the county where
the person resides. Because the State law
designates only one filing office within State
‘W with respect to personal property of any
particular taxpayer, Motices of lien fled
under this section, affecting personal prop-
erty, shall be flled In the office designated
under State law.

§ 301.6323(g) Statutory provisions; va.
lidity and priority against certain per-
sons; refiling of notice of tax lien.

Sec, 6823. Validity and priority against
certain persons, * * *

(g) Refiling of notice—~For purposes of
this section—

(1) General rule—Unless notice of lien
is refiled in the manner prescribed in para-
graph (2) during the required refiling pe-
riod, such notice of lien shall be treated as
filed on the date on which 1t is filed (in
accordance with subsection (f)) after the
expiration of such refiling period.

(2) Place for filing—A notice of llen re-
filed during the required refiling pertod shall
be effective only—

(A) If such notice of lien is refiled in the
office in which the prior notice of llen was
filed; and

(B) In any case in which, 80 days or more
prior to the date of a refiling of notice of lien
under subparagraph (A), the Secretary or
his delegate received written information (in
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the manner prescribed in regulations issued
by the Secretary or his delegate) concerning
a change in the taxpayer's residence, if a
notice of such lien is also filed in accordance
with subsection (f) in the State in which
such residence is located.

(3) Required refiling period—In the case
of any notice of lien, the term “required re-
filing period” means—

(A) The 1-year period ending 30 days after
the expiration of 6 years after the date of
the assessment of the tax, and

(B) The l-year period ending with the ex-
piration of 6 years after the close of the
preceding required refiling period for such
notice of lien.

(4) Transitional rule —Notwithstanding
paragraph (3), if the assessment of the tax
was made before January 1, 1962, the first
required refiling period shall be the calendar
year 1967.

[Sec. 6323(g) as added by sec. 101(a), Fed~
eral Tax Lien.Act 1066 (80 Stat, 1125) ]

§ 301.6323(g)—-1 Refiling of notice of
tax lien.

(a) In general—(1) Requirement to
refile. In order to continue the effect of
a notice of lien, the notice must be refiled
in the place described in paragraph (b)
of this section during the required refiling
period (described in paragraph (c) of
this section). In the event that two or
more notices of lien are filed with respect
to a particular tax assessment, the fail-
ure to comply with the provisions of par-
agraphs (b) (1) (1) and (¢) of this section
in respect of one of the notices of lien
does not affect the effectiveness of the
refiling of any other notice of lien. Except
for the filing of a notice of lien required
by paragraph (b) (1) (i}) of this section
(relating to a change of residence) the
validity of any refiling of a notice of lien
is not affected by the refiling or nonre-
filing of any other notice of lien.

(2) Effect of refiling. A timely refiled
notice of lien is effective as of the date
on which the notice of lien to which it
relates was effective.

(3) Effect of failure torefile. If the dis-
trict director fails to refile a notice of
lien in the manner described in para-
graphs (b) and (c) of this section, the
notice of lien is not effective, after the
expiration of the required refiling period,
as against any person without regard to
when the interest of the person in the
property subject to the lien was acquired.
However, thefailure of the district direc-
tor to refile a notice of lien during the
required refiling period will not, follow~-
ing the expiration of the refiling period,
affect the effectiveness of the notice with
respect to:

(1) Property which is the subject mat-
ter of a suit, to which the United States
is a party, commenced prior to the ex~
piration of the required refiling period, or

(i) Property which has been levied
upon by the United States prior to the
expiration of the refiling period.
However, if a suit or levy referred to in
the preceding sentence is dismissed or
released and the property is subject to the
lien at such time, a notice of lien with
respect to the property is not effective

after the sult or levy is dismissed or re-
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leased unléss refiled during the required
refiling period. Failure fo refile a notice
of lien does not affect the existence of
the lien.

(4) Filing of new notice. If a notice of
lien is not refiled, and if the lien remains
in existence, the Internal Revenue Serv-
ice may nevertheless file a new notice
of lien either on the form prescribed for
the filing of a notice of lien or on the
form prescribed for refiling a notice of
lien, This new filing must meet the re-
quirements of section 6323 (f) and § 301.-
6323(f)-1 and is effective from the date
on which such filing is made.

(b) Place for refiling notice of lien—
(1) In genmeral. A notice of lien refiled
during the required refiling period (de-
seribed in paragraph (c¢) of this section)
shall be effective only—

(i) If the notice of lien is refiled in
the office in which the prior notice of lien
(including a refiled notice) was filed un-
der the provisions of section 6323; and

(ii) In any case in which 90 days or
more prior to the date the refiling of the
notice of lien under subdivision (i) is
completed, the Internal Revenue Service
receives written information (in the
manner deseribed in subparagraph (2)
of this paragraph) concerning a change
in the taxpayer's residence, if a notice of
such lien is also filed in accordance with
section 6323(f) (1) (A) (ii) in the State
in which such new residence is located
(or, if such new residence is located with-
out the United States, in the District of
Columbia) .

A notice of lien is considered as refiled
in the office in which the prior notice or
refiled notice was filed under the provi-
sions of section 6323 if it is refiled in the
office which, pursuant to a change in the
applicable local law, assumed the func-
tions of the office in which the prior no-
tice or refiled notice was filed. If on or
before the 90th day referred to in sub-
division (ii) more than one written no-
tice is received concerning a change in
the taxpayer’s residence, a notice of lien
is required by this subdivision to be filed
only with respect to the residence shown
on the written notice received on the
most recent date. Subdivision (i) is ap-
plicable regardless of whether the tax-
payer resides at the new residence on the
date the refiling of notice of lien under
subdivision (i) of this subparagraph is
completed.

(2) Notice of change of taxpayer’s res-
idence—(1) In general. Except as pro-
vided in subdivision (ii) or (iii) of this
subparagraph, for purposes of this sec-
tion, a notice of change of a taxpayer’s
residence will be effective only if it (A)
is received, in writing, from the taxpayer
or his representative by the district di-
rector or the service center director hav-
ing jurisdiction where the original
notice of lien was filed, (B) relates to an
unpaid tax liability of the taxpayer, and
(C) states the taxpayer’s name and the
address of his new residence. Although it
is not necessary that a written notice

contain the taxpayer's identifying num-
ber authorized by section 6109, it is pref-
erable that it include such number. For

purposes of this subdivision, a notice of
change of a taxpayer’s residence shown
on a return or an amended return (in-
cluding a return of the same tax) will not
be effective to notify the Internal Reve-
nue Service.

(ii) Notice received bejore August 23,
1976. For purposes of this section, a no-
tice of a change of a taxpayer’s residence
will also be effective if it (A) is received,
in writing, by any office of the Internal
Revenue Service before August 23, 1976,
from the taxpayer or his representative,
(B) relates to an unpaid tax liability of
the taxpayer, and (C) states the taxpay-
er's name and the address of his new
residence.

(iii) By return or amended return. For
purposes of this section, in the case of a
notice of lien which relates to an assess-
ment of tax made after December 31,
1966, a notice of change of a taxpayer’s
residence will also be effective if it is
contained in a return or amended return
of the same type of tax filed with the
Internal Revenue Service by the taxpayer
or his representative which on its face
indicates that there is a change in the
taxpayer’s address and correctly states
the taxpayer’s name, the address of his
new residence, and his identifying num-
ber required by section 6109.

(iv) Other rules applicable. Except as
provided in subdivisions (i), (ii), and
(iii) of this subparagraph, no communi-
cation (either written or oral) to the In-
ternal Revenue Service will be considered
effective as notice of a change of a tax-
payer’s residence under this section,
whether or not he Service has actual
notice or knowledge of the taxpayer's
new residence. For the purpose of deter-
mining the date on which a notice of
change of a taxpayer’s residence is re-
ceived under this section, the notice shall
be treated as received on the date it is
actually received by the Internal Reve-
nue Service without reference to the pro-
visions of section 7502.

(3) Examples. The provisions of this
section may be illustrated by the follow-

ing examples:

Ezample (1). A, a delinquent taxpayer, is
a resident of State M and owns real property
in State N. In accordance with §301.6323
(£)~1, notices of lien are filed in States M
and N. In order to continue the effect of the
notice of lien filed in M, the Internal Revenue
Service must refile, during the required re-
filing period, the notice of len with the ap-
propriate office in M but is not required to
refile the notice of lien with the appropriate
office in N. Similarly, in order to continue the
effect of the notice of lien filed in State K.
the Internal Revenue Service must refilc,
during the required refiling period, the potice
of lien with the appropriate office in N but !)d
not required to refile the notice of lien with
the appropriate office in M.

Ezample (2). B, & delinquent taxpayen
is a resident of State M. In accordance with
§ 301.6323(f)-1, notice lien is properiy
filed in that State. One yeéar before the be-
ginning of the required refiling period, -
establishes his residence in State N, and |
immediately notifies the .Internal Revenue
Service of his change in residence in ac-
cordance with the provisions of parugrap.h
(b) (2) of this section. In order to continué
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the effect of the notice of lien filed In M,
the Internal Revenue Service must reflle,
during the required refiling period, notices
of lten with (i) the appropriate office in M,
and (ii) the appropriate office in N, be-
cause B properly notified the Internal Reve-
nue Service of his change In residence to N
more than 89 days prior to the date refiling
of the notice of lien in M Is completed.
Even if the Internal Revenue Service had
acquired actual notice or knowledge of B's
change in residence by other means, if B
had not properly notified the Internal Reve-
nue Service of his change in residence, the
effect of the notice of lien in State M could
have been continued without any refiling in
State N,

Ezampile (3). C, a delinquent taxpayer,
is a resident of State O. In accordance with
£ 301.6323(f)—~1, notice of lien Is properly
filed in that State. Four years before the re-
quired refiling period, C establishes his resi-
dence in State P, and C immediately notifies
the Internal Revenue Service of his change
in residence in accordance with the provi-
sions of paragraph (b)(2) of this section.
Three vears before the required refiling pe-
riod, C establishes his residence in State R,
and sgain C Immediately notifies the Inter-
nal Revenue Service of his change in resi-
dence in sccordance with the provisions of
paragraph (2) of this section. In order to
continue the effect of the notice of lien filed
in O, the Internal Revenue Service must re-
file, during the required refiling period, no-
tices of lien with (i) the appropriate office
in O, and (1) the appropriate office in R,
Refiling in R 1s required because the notice
received by the Service of C's change in resi-
dence to R was the most recent notice re-
celved more than 89 days prior to the date
refiling in O is completed. The notice of lien
1s not required to be filed in P, even though
C properly notified the Internal Revenue
Service of his change +in residence to P, be-
cause such notice is not the most recent
one received.

Ezample (4). Assume the same facts as
in example (3), except that € does not notify
the Internal Revenue Service of his change
in residence to R in accordance with the pro-
visions of paragraph (b) (2) of this section.
In order to continue the effect of the notice
of lien filed in O, the Internal Revenue Serv-
‘ce must reflle, during the required refiling
perlod, the notice of lien with (1) the appro-
briate office in O, and (i) the appropriate
ofice In P. Refiling In P is required because
(_ properly notified the Internal Revenue
Service of his in residence to P, even
though C Is not a resident of P on the date
refiling of the notice of llen In O is com-
pleted. The Internal Revenue Service 15 not
fequired to file a notice of llen in R be-
cause C did not properly notify the Service
Of his change in residence to B. *

Example (5). D, a delinquent taxpayer, is
& resident of State M and owns real property
b.' States N and O. In accordance with
§301.6323(f)~1, ‘the Internal Revenue Serv-
ice files notices of 1ien in M, N, and O States,
Five years and 6 months after the date of the
tssessment shown on the notice of lien, D
?fstabllshea his residence in P, and at that
;‘me the Internal Revenue Service received
irom D a notification of his change In resi-
"E‘nce In accordance with the provisions of
baragraph (b)(2) of this section, On a date
“:“Ch 1 5 years and 7 months after the date
Of the assessment shown on the notice of lien,
the Internal Revenue Service properly refiles
nouces of lien in M, N, and O which refilings
fre suffictent to continue the effect of each
of the notice of len. The Internal Revenue
Service is not required to file & notice of
lien n P because D did not notify the In-
ternal Revenue Bervice of his change of
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residence to P more than 80 days prior to
the date each of the refilings in M, N, and O
was completed.

Example (6). Assume the same facts as In
example (5) except that the refiling of the
notice of lien In O occurs 100 days after D
notifies the Internal Revenue Service of his
change in residence to P in accordance with
the provisions of paragraph (b)(2) of this
section. In order to continue the effect of the
notice of lien filed in O, in addition to refil-
ing the notice of lien in O, the Internal Reve~
nue Service must also refile, during the re-
quired refiling period, a notice of lien in P
because D properly notified the Internal
Revenue Service of his change of residence to
P more than 80 days prior to the date the
refiling In O was completed. However, the
Internal Revenue Service is not required to
refile the notice of lien in P to maintain the
effect of the notices of Hen In M and N
because D did not notify the Internal Reve~
nue BService of his change in residence to P
more than 89 days prior to the date the
refilings in M and N were completed.

Ezample (7). E, a delinguent taxpayer, is
a resident of State T. Because T has not des-
ignated one office in the case of personal
property for filing notices of lien in accord-
ance with the provisions of section 6323(f)
(1) (A) (1), the Internal Revenue Service
properly files a notice of lien with the clerk
of the appropriate United States district
court. However, solely as a matter of con-
venience for those who may have occasion
to search for notices of len, and not as a
matter of legal effectiveness, the Internal
Revenue Service also files notice of llen with
the recorder of deeds of the county in T
where E resides. In addition, the Internal
Revenue Service sends a copy of the notice of
lien to the X life insurance company to give
the company actusl notice of the notice of
lten. In order to continue the effect of the
notice of lien, the Internal Revenue Service
must refile the notice of lien with the clerk
of the appropriate United States district
court during the required refiling period. In
order to continue the effect of the notice of
the lien, it is not necessary to refile the
notice of lien with the Recorder of Deeds
of the county where E resides, because the
refiling of the notice of llen with the re-
corder of deeds does not constitute a proper
filing for the purposes of section 6323(f). In
addition, to continue the effect of the notice
of lien under this section it {s not necessary
1o send a copy of the notice of lien to the X
life insurance company, because the sending
of a notice of lien to an insurance company
does not constitute a proper filing for the
purposes of section 6323(f).

(c) Required refiling period—(1) In
general. For the purpose of this section,
except as provided in subparagraph (2)
of this paragraph, the term “required re-
filing period” means—

(i) The 1-year period ending 30 days
after the expiration of 6 years after the
date of the assessment of the tax, and

(ii) The 1-year period ending with the
expiration of 6 years after the close of
the preceding required refiling period for
such notice of lien.

(2) Tax assessments made before Jan-
uary 1, 1962, If the assessment of the tax
is made before January 1, 1962, the first
required refiling period shall be the cal-
endar year 1967. Thus, to maintain the
effectiveness of any notice of lien on file
which relates to a lien which arose before
January 1, 1962, the Internal Revenue
Service will refile the notice of len
during the calendar year 1967.
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(3) Examples. The provisions of this
paragraph may be illustrated by the
following examples:

Ezample (1). On March 1, 1983, an assess-
ment of tax is made against B, a delinquent
taxpayer, and a llen for the amount of the
assessment arises on that date. On July 1,
1963, In accordance with §301.8323(f)-1, a
notice of lien is filed. The notice of llen
filed on July 1, 1963, is effective through
March 31, 1969. The first required refiling
period for the notice of lien begins on April 1,
1968, and ends on March 31, 1969, A refiling
of the notice of lien during that period will
extend the effectiveness of the notice of lien
filed on July 1, 1963, through March 31, 1975,
The second required refiling perlod for the
notice of llen begins on April 1, 1974, and
ends on March 31, 1975.

Ezample (2). Assume the same facts as In
example (1), except that although the In-
ternal Revenue Service fails to refile a notice
of lien during the first required refiling
period (April 1, 1868, through March 81,
1869), & notice of len is filed on June 2,
1971, in accordance with § 301.6323(f)-1. Be-
cause of this filing, the notice of llen filed on
June 2, 1971, Is effective as of June 2, 1971.
That notice must be refiled during the 1-year
period ending on March 31, 1975, If 1t 18 to
conginue in effect after March 31, 1975.

EZample (3). On April 1, 1960, an assess-
ment of tax is made against B, a delinquent
taxpayer, and a tax lien for the amount of
the assessment arises on that date. On June 1,
1962, in accordance with §301.6323(f)-1, a
notice of len Is filed. Because the assessment
of tax was made before January 1, 1962, the
notice of lien filed on June 1, 1962, is effective
through December 31, 1967. The first required
refiling period for the noticé of lien is the
calendar year 1067. A refiling of the notice
of llen during 1967 will extend the effective-
ness of the notice of llen filed on June 1,
1862, through December 31, 1973.

§ 301.6323(h) Statutory provisions; va-
lidity and priority against certain per-
sons ; definitions.

Sec. 6828. Validity and priority against cer-
tain persons. * * *

(h) Definftions. For purposes of this sec~
tion and section 6324—

(1) Security interest. The term “security
interest” means any Interest in property ac-
quired by contract for the purpose of secur-
ing payment or performance of an obligation
or indemnifying against loss or Hability. A
security Interest exists at any time (A) if, at
such time, the property is In existence and
the interest has become protected under local
law against a subsequent judgment lien aris-
ing out of an unsecured obligation, and (B)
1o the extent that, at such time, the holder
has parted with money or money's worth.

(2) Mechanic's lienor, The term
“mechanic's llenor” means any person who
under local law has a len on real property
(or on the proceeds of & contract relating to
real property) for services, labor, or materials
furnished in connection with the construe-
tion or {mprovement of such property. For
purposes of the preceding sentence, a person
has a llen on the earllest date such llen be-
comes valld under local law against subse-
quent purchasers without actual notice, but

“not before he begins to furnish the services,

labor, or materials.

(3) Motor vehicle, The term “motor
vehicle” means o self-propelled vehicle which
is registered for highway use under the laws
of any State or foreign country.

(4) Security, The term “security” means
any bond, debenture, note, or certificate or
other evidence of indebtedness, issued by a
corporation or a government or sub-
division thereof, with interest coupons or in
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registered form, share of stock, voting trust
certificate, or any certificate of interest or
participation in, certificate of deposit or
receipt for, temporary or interim certificate
for, or warrant or right to subscribe to or pur«
chase, any of the foregoing; negotiable in-
strument or money,

(8) Taz lien filing. The term “tax lien fil-
ing" means the filing of notice (referred to in
subsection (a)) of the lien imposed by sec-
tion 6321.

(8) Purchaser. The term “purchaser”
means a person who, for adequate and full
consideration in money or money’s worth,
acquires an interest (other than a llen or
Security interest) in property which is valid
under local law against subsequent purchas-
ers without actual notice. In applying the
preceding sentence for purposes of subsection
(a) of this section, and for purposes of sec-
tion 6324—

(A) A lease of property,

(B) A written executory contract to pur-
chase or lease property,

(C) An option to purchase or lease prop-
erty or any interest therein, or

(D) An option to renew or extend a lease
of property,
which is not a lien or security interest shall
be treated ¢s an interest in property.

[Sec. 6323 (h) as added by sec. 101(a), Federal
Tax Lien Act 1966 (80 Stat. 1125) |

§ 301.6323 (h)-0 Scope of definitions.

Except as otherwise provided by
§ 301.6323(h) -1, the definitions provided
by § 301.6323(h) -1 apply for purposes of
§§ 301.6323(a).~1 through 301.6324-1.

§ 301.6323 (h)~1 Definitions.

(a) Security interest—(1) In general
The term ‘“security interest” means any
interest in property acquired by contract
for the purpose of securing payment or
performance of an obligation or indem-
nifying against loss or liability. A secu~
rity interest exists at any time—

(1) If, at such time, the property is in
existence and the interest has become
protected under local law against a sub-
sequent judgment lien (as provided in
subparagraph (2) of this paragraph)
arising out of an unsecured obligation;
and

(ii) . To the extent that, at such time,
the holder has parted with money or
money’s worth (as defined in subpara-
graph (3) of this paragraph).

For purposes of this subparagraph, a con-
tract right (as defined in paragraph
@ (@)@ of §301.6323(¢c)-1) is an
existence when the contract is made.
An account receivable (as defined in
paragraph (¢) (2) (i) of § 301.6323(¢c)-1)
is in existence when, and to the extent,
& right to payment is earned by per-
formance.

A security interest must be in existence,
within the meaning of this paragraph,
at the time as of which its priority
against a tax lien is determined. For ex-
ample, to be afforded priority under the

provisions of paragraph (a) of § 301.6323
(a)-1 a security interest must be in ex-
istence within the meaning of this para-
graph before a notice of lien is filed.

(2) Protection against a subsequeni
judgment lien. (1) For purposes of this
paragraph, a security interest is deemed
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to be protected against a subsequent
judgment lien on—

(A) The date on which all actions re-
quired under local law to establish the
priority of a security interest against a
judgment lien have been taken, or

(B) If later, the date on which all re-
quired actions are deemed effective,
under local law, to establish the priority
of the security interest against a judg-
ment lien.

For purposes of this subdivision, the
dates described in (A) and (B) of this
subdivision (i) shall be determined with-
out regard to any rule or principle of
local law which permits the relation back
of any requisite action to & date earlier
than the date on which the action is ac-
tually performed. For purposes of this
paragraph, a judgment lien is a lien held
by a judgment lien creditor as defined in
paragraph (g) of this section.

(ii) The application of this subpara-
graph may be illustrated by the-follow-
ing example:

Ezxample. (1) Under the law of State X, a
security interest in negotiable instruments,
stocks, bonds, or other securities may be
perfected, and hence protected against a
judgment lien, only by the secured party
taking possession of the Iinstruments or
securities, However, a security interest in
such intangible personal property is consid-
ered to be temporarily perfected for a period
of 21 days from the time the security interest
attaches, to the extent consideration other
than past consideration is given under a
written security agreement. Under the law
ofa X, a security interest attaches to such
collateral when- there is an agreement be-
tween the creditor and debtor that the in-
terest attaches, the debtor has rights in the
property, and consideration is given by the
creditor. Under the law of X, in the case of
temporary perfection, the security interest in
such property is protected during the 21-day
period against a judgment lien arising, after
the security interest attaches, out of an un-
secured obligation. Upon expiration of the
21-day period, the holder of the security
interest must take possession of the col-
lateral to continue perfection.

(ii) Because the security interest is pro-
tected during the 21-day period against a
subsequent judgment lien arising out of an
unsecured obligation, and because the taking
of possession before the conclusion of the
period of temporary perfection is not con-
sidered, for purposes of subdivision (1) of

this subparagraph, to be & requisite action

which relates back to the beginning of such
period, the requirements of this paragraph
are satisfied. However, because taking pos-
session 1s a condition precedent to continued
perfection, possession of the collateral is a
requisite action to establish such priority
after expiration of the period of temporary
perfection. If there is a lapse of perfection
for faflure to take possession, the determina-
tion of when the security Interest exists (for
purposes of protection against the fax llen)
is made without regard to the period of
temporary perfection.

(3) Money or money’s worth. For pur-
poses of this paragraph, the term
“money or money’s worth” includes
money, a security (as defined in para-
graph (d) of this section), tangible or
intangible property, services, and other
consideration reducible to & money value.
Money or money's worth also includes
any consideration which otherwise would

constitute money or money’s worth under
the preceding sentence which was parted
with before the security interest would
otherwise exist if, under local law, past
consideration is sufficient to support an
agreement giving rise to a security in-

“terest. . A relinquishing or promised

relinquishment of dower, curtesy, or of
a statutory estate created in lieu of
dower or curtesy, or of other marital
rights is not a consideration in money or
money’s worth. Nor is love and affection,
promise of marriage, or any other con-
sideration not reducible to a money value
a consideration in money or money's
worth.

(4) Holder of a security interest. For
purposes of this paragraph, the holder
of a security interest is the person in
whose favor there is a security interest.
For provisions relating to the treatment
of a purchaser of commercial financing
security as a holder of a security interest,
see § 301.6323(c)-1(e).

(b) Mechanic’s lienor—(1) In general.
The term “mechanic’s lienor"” means any
person who under local law has a lien
on real property (or on the proceeds of a
contract relating to real property) for
services, labor, or materials furnished in
connection with the construction or im-
provement (including demolition) of the
property. A mechanic’s lienor is treated
as having a lien on the later of—

(i) The date on which the mechanic’s
lien first becomes valid under local law
against subsequent purchasers of the
real property without actual notice, or

(ii) The date on which the mechanic’s
lienor begins to furnish the services, la-
bor, or materials.

(2) Ezamples. The provisions of this
paragraph may be illustrated by the fol-
lowing example:

Ezample (1). On February 1, 1968, A lets
a contract for the construction of an office
building on property owned by him. On
March 1, 1968, In accordance with § 301.6323
(f)-1, a notice of lien for delinquent Federal
taxes owed by A 15 filed. On April 1, 1068,
B, a lumber dealer, delivers lumber to A's
property. On May 1, 1068, B records a me-
chanic’s lien against the property to secure
payment of the price of the lumber. Under
local law, B's mechanic’s lien is valid against
subsequent purchasers of real property with-
out notice from February 1, 1968, which Is
the date the construction contract was en-
tered Into. Because the date on which B's
mechanic’s llen is valld under local law
against subsequent purchasers is ¥ebruary 1,
and the date on which B begins to furnish
the materials 1s April 1, the date on which
B becomes a mechanic's lienor within the
meaning of this paragraph is April 1, the
later of these two dates. Under paragraph
(a) of §801.8323(a)-1, B's mechanic’s lien
will not have priority over the Federal tax
llen, even though under local law the me-
chanie's lien relates back to the date of the
contract.

(e) Motor vehicle. (1) The term “mo-
tor vehicle” means a self-propelled ve-
hicle which is registered for highway
use under the laws of any State, the
District of Columbia, or a foreign
counftry.

(2) A motor vehicle is “registered for
highway use” at the time of a sale if
immediately prior to the sale it is so
registered under the laws of any State,

m
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the District of Columbia, or a foreign
country. Where immediately prior to the
sale of a motor vehicle by a dealer, the
dealer is permitted under local law to
operate it under a dealer’s tag, license,
or permit issued to him, the motor ve-
hicle is considered to be registered for
highway use i1 the name of the dealer
1t the time of the sale.

(d) Security. The term ‘security”
means any bond, debenture, note, or cer-
tificate or other evidence of indebtedness,
issued by a corporation or a government
or political subdivision thereof, with in-
terest coupons or in registered form,
share of stock, voting trust certificate,
or any certificate of interest or partici-
pation in, certificate of deposit or receipt
for, temporary or inferim certificate for,
or warrant or right to subscribe to or
purchase, any of the foregoing; negoti-
able instrument; or money.

(e) Tax lien filing. The term "‘tax lien
filing” means the filing of notice of the
lien imposed by section 6321 in accord-
ance with §301.6323(f)~-1,

(f) Purchaser—(1) In general. The
term “purchaser” means a person who,
for adequate and full consideration in
money or money’s worth (as defined in
subparagraph (3) of this paragraph),
acquires an interest (other than a lien
or security interest) in property which
is valid under local law against subse-
quent purchasers without actual notice.

(2) Interest in property. For purposes
of this paragraph, each of the following
interests is treated as an interest in
property, if it is not a lien or security
interest:

(1) A lease of property,

(i) A written executory contract to
purchase or lease property,

(iil) An option to purchase or lease
property and any interest therein, or

(iv) An option to renew or extend a
lease of property.

(3) Adequate and full consideration in
money or money’s worth. For purposes of
this paragraph, the term “adequate and
Iull consideration in money or money’s
worth” means a consideration in money
or money’s worth having a reasonable
relationship to the true value of the in-
terest in property acquired. See para-
graph (a) (3) of this section for defini-
tlon of the term “money or money’s
worth,” Adequate and full consideration
in money or money’s worth may include
the consideration in a bona fide bargain
purchase. The term also includes the
consideration in a transaction in which
ihe purchaser has not completed per-
‘ormance of his obligation, such as the
consideration in an installment pur-
Chase contract, even though the pur-
chaser has not completed the install-
Inent payments.

(4) Ezamples. The provisions of this
baragraph may be illustrated by the fol-
lowing examples:

Ezample (1). A enters into a contract for
'he purchase of a house and lot from B, Un-
der the terms of the contract A makes a down
piyment and 1s to pay the balance of the
purchase price in 120 monthly installments,
After payment of the last installment, A is
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to receive a deed to the property. A enters
into possession, which under local law pro-
tects his Interest in the property against
subsequent purchasers without actual no-
tice. After A has pald five monthly install-
ments, a hotice of lien for Federal taxes is
filed against B in accordance with § 301.6323
(f)~1. Because the contract {5 an executory
contract to purchase property and is valid
under local law against subsequent pur-
chasers without actual notice, A qualifies as
a purchaser under this paragraph.

Example (2). C owns a residence which he
leases to his son-in-law, D, for a period of 5
years commencing January 1, 1968. The
lease provides for payment of $100 a year,
although the fair rental value of the resi-
dence Is $2,500 a year. The lease 1s recorded
on December 31, 1967, On March 1, 1968, a
notice of tax lien for unpald Federal taxes of
C is filed In accordance with § 301.6323(f)-1.
Under local law, D's Interest is protected
against subsequent purchasers without actu-
al notice. However; because the rental psaid
by D has no reasonable relationship to the
value of the interest in property acquired,
D does not qualify as a purchaser under this
paragraph,

(g) Judgment lien creditor. The term
“judgment lien creditor” means a per-
son who has obtained a valid judgment,
in a court of record and of competent
Jurisdiction, for the recovery of spe-
cifically designated property or for a
certain sum of money. In the case of a
judgment for the recovery of a certain
sum of money, a judgment lien creditor
is a person who. has perfected a lien
under the judgment on the property in-
volved. A judgment lien is not perfected
until the identity of the lienor, the prop-
erty subject to the lien, and the amount
of the lien are established. Accordingly,
a judgment lien does not include an at-
fachment or garnishment lien until the
lien has ripened into judgment, even
though under local law the lien of the
judgment relates back to an earlier date,
If recording or docketing is necessary
under local law before a judgment be-
comes effective against third parties ac-
quiring liens on real property, a judg-
ment lien under such local law is not per-
fected with respect to real property until
the time of such recordation or docket-
ing. XIf under local law levy or seizure is
necessary before a judgment lien be-
comes effective against third parties
acquiring liens on personal property,
then a judgment lien under such local
law is not perfected until levy or seizure
of the personal property involved. The
term “judgment” does not include the
determination of a quasi-judicial body or
of an individual acting in a quasi-judicial
capacity such as the action of State
taxing authorities. :

§ 301.6323(i) Statutory provisions; va-
lidity and priority against certain
persons; special rules.

Src. 6323. Validity and priority against
certain persons, * * *

(1) Special ryles—(1) Actual notice or
knowledge. purposes of this subchapter,
an organization shall be deemed for purposes
of a particular transaction to have actual
notice or knowledge of any fact from the time
such fact ls brought to the attention of the
individual conducting such transaction, and
in any event from the time such fact would
have been brought to such individual's ate
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tention If the orgaulzation had exercised due
diligence. An organdzation exercises due dili-
gence {f it maintains reasonable routines for
communicating significant Information to
the person conducting the transaction and
there Is reasonable compliance with the rou-
tines. Due diligence does not require an
individual acting for the organization to
communicate information unless such com-
munication is part of his regular duties or
unless he has reason to know of the trans-
action and that the transaction would be
materially affected by the information.

(2) Subrogation. Where, under local law,
one person Is subrogated to the rights of
another with respect to a lien or interest,
such person shall be subrogated to such
rights for purposes of any llen imposed by
section 6321 or 6324. .

(3) Disclosure of amount of outstanding
lien. If a notice of llen has been filed pur-
suant to subsection (f), the Secretary or his
delegate Is authorized to provide by regu-
Iations the extent to which, and the con-
ditions under which, Information as to the
amount of the outstanding obligation se-
cured by the lien may be disclosed.

[Sec. 6323(1) as added by sec. 101(a), Fed-
eral Tax Lien Act 1966 (80 Stat. 1125)]

§ 301.6323(i)-1 Speciul rules,

(a) Actual notice or knowledge. For
purposes of subchapter C (section 6321
and following), chapter 64 of the Code,
an organization is deemed, in any trans-
action, to haye actual notice or knowl-
edge of any fact from the time the fact is
brought to the attention of the individual
conducting the transaction, and in any
event from the time the fact would have
been brought to the individual's atten-
tion if the organization had exercised due
diligence. An organization exercises due
diligence if it maintains reasonable rou-
tines for communicating significant in-
formation to the person conducting the
transaction and there is reasonable com-
pliance with the routines. Due diligence
does not require an individual acting for
the organization to communicate infor-
mation unless such communication is
part of his regular duties or unless he has
reason to know of the transaction and
that the transaction would be materially
affected by the information.

(b) Subrogation—(1) In general.
Where, under local law, one person is
subrogated to the rights of another with
respect to a lien or interest, such person
shall be subrogated to such rights for
purposes of any lien imposed by section
6321 or 6324. Thus, if a tax lien imposed
by section 6321 or 6324 is not valid with
respect to a particular interest as against
the holder of that interest, then the tax
lien also is not valid with respect to that
interest as against any person who, un-
der local law, is a successor in interest
to the holder of that interest.

(2) Ezample. The application of this
paragraph may be {llustrated by the fol-
lowing example:

Ezample. On February 1, 1968, an assess-
ment is made and a tax lien arises with re-
spect to A’s delinquent tax lability. On Feb-
ruary 25, 1968, in accordance with §301.6323
(f)-1, a notice of llen is properly filed. On
March 1, 1968, A negotlates & loan from B,
the security for which is a gecond mortgage
on property owned by A, The first mortgage
on the property Is held by C and has priority
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over the tax llen. Upon default by A, C be-
gins proceedings to foreclose upon the first
mortgage. On September 1, 1968, B pays the
amount of principal and interest in default
to C in order to protect the second mortgage
agalnst the pending foreclosure of C's senior
mortgage. Under local law, B is subrogated to
C’s rights to the extent of the payment to C.
Therefore, the tax lien 1s Invalid against B to
the extent he became subrogated to C’s rights
even though the tax lien is valid against B's
second mortgage on the property.

(c) Disclosure of amount of outstand-
ing lien. If a notice of lien has been filed
(see § 301.6323(f)-1), the amount of the
outstanding obligation secured by the lien
is authorized to be disclosed as a matter
of public record on Form 668 “Notice of
Federal Tax Lien Under Internal Reve-
nue Laws.” The amount of the outstand-
ing obligation secured by the lien
remaining unpaid at the time of an in-
quiry is authorized to be disclosed to
any person who has a proper interest in
determining this amount. Any person
who has a right in the property or in-
tends to obtain a right in the property
by purchase or otherwise will, upon pres-
entation by him of satisfactory evidence,
be considered to have a proper interest.
Any person desiring this information
may make his request to the office of the
Internal Revenue Service named on the
notice of lien with respect to which the
request is made. The request should
clearly describe the property subject to
the lien, identify the applicable lien,
and give the reasons for requesting the
information.

Par. 8. Section 301.6325 is amended to
read as follows:

§ 301.6325 Statutory provisions; re-
lease of lien or discharge of property.

Sec. 6325. Release of lien or discharge of
property—(a) Release of lien. Subject to such
regulations as the Secretary or his delegate
may prescribe, the Becretary or his delegate
may issue a certificate of release of any llen
imposed with respect to any Internal reve-
nue tax i—

(1) Liability satisfied or wumenforceadble,
The Secretary or his delegate finds that the
liability for the amount assessed, together
with all interest in respect thereof, has been
fully satisfied or hds become legally unen-
forceable; or

(2) Bond accepted, There is furnished to
the Secretary or his delegate and accepted by
him & bond that is conditioned upon the pay~-
ment of the amount assessed, together with
all interest In respect thereof, within the
time prescribed by law (including any exten-
sion of such time), and that 1s in accord-
ance with such requirements relating to
terms, condltions, and form of the bond and
sureties thereon, as may be specified by such
regulations.

(b) Discharge of property—(1) Property
double the amount of the lability. Subject
to such regulations as the Secretary or his
delegate may prescribe, the Secretary or his
delegate may issue a certificate of discharge
of any part of the property sublect to any
lien tmposed under this chapter if the Sec-
retary or his delegate finds that the falr
market value of that part of such property
remaining subject to the lien Is at least
double the amount of the unsatisfied la-
bility secured by such llen and the amount
of all other liens upon such property which
have priority over such llen.
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(2) Part payment; interest of United States
valueless. Subject to such regulations as the
Secretary or his delegate may prescribe, the
Secretary or his delegate may issue a certif-
icate of discharge of any part of }he prop-
erty subject to the lien if—

(A) There is pald over to the Secretary or
his delegate In partial satisfaction of the lla-
bility secured by the lien an amount deter-
mined by the Secretary or his delegate, which
shall not be less than the value, as deter-
m(ned by the Secretary or his delegate, of
the Interest of the United States In the part
to be so discharged, or

(B) The Secretary or his delegate defer-
mines at any time that the interest of the
United States in the part to be so discharged
has no value,

In determining the value of the interest of
the United States in the part to be so dis-
charged, the Secretary or his delegate shall
glve consideration to the value of such part
and to such liens thereon as have priority
over the lien of the United States.

(8) Substitution of proceeds of sale. Sub-
ject to such regulations as the. Secretary or
his delegate may prescribe, the Secretary or
his delegate may issue a certificate of dis-
charge of any part of the property subject
to the lien if such part of the property is
sold and, pursuant to an agreement with the
Secretary or his delegate, the proceeds of
such sale are to be held, as a fund subject
to the liens and claims of the United States,
in the same manner and with the same
priority as such lens and claims had with
respect to the discharged property.

(c) Estate or gijt tar. Subject to such
regulations as the Secretary or his delegate
may prescribe, the Secrefary or his delegate
may lIssue a certificate of discharge of any
or all of the property subject to any lien
imposed by sectlon 6324 if the Secretary or
his delegate finds that the labllity secured
by such lien has been fully satisfied or pro-
vided for.

(d) Subordination of lien. Bubject to such
regulations as the Secretary or his delegate
may prescribe, the Secretary or his delegate
may issue a certificate of subordination of
any lien Imposed by this chapter upon any
part of the property subject to such lien if—

(1) There is pald over to the Secretary or
his delegate an amount equal to the amount
of the lien or interest to which the certifi-
cate subordinates the llen of the United
States, or

(2) The Secretary or his delegate believes
that the amount realizable by the United
States from the property to which the cer-
tificate relates, or from any other property
subject to the lien, will ultimately be In-
creased by reason of the lssuance of such
certificate and that the ultimate collection
of the tax MNability will be facilitated by
such subordination.

(e) Nonattachment of lien. If the Secre-
tary or his delegate determines that, because
of confusion of names or otherwise, any per-
son (other than the person against whom
the tax was assessed) 15 or may be injured
by the appearance that a notice of lien flled
under section 6323 refers to such person, the
Secretary or his delegate may issue a certifi-
cate that the llen does not attach to the prop-
erty of such person.

(f) Effect of certificate—(1) Conclusive-
ness. Except as provided in paragraphs (2)
and (3), if a certificate is issued pursuant to
this section by the Secretary or his delegate
and is filed in the same office as the notice of
llen to which it relates (if such notice of llen
has been filed) such certificate shall have the
following effect;

N\

(A) In the case of a certificate of release,
such certificate shall be conclusive that the
lien referred to In such certificate is ex-
tinguished;

(B) In the case of a certificate of dis-
charge, such certificate shall be conclusive
that the property covered by such certificate
is discharged from the lien;

(C) In the case of a certificate of sub-
ordination, such certificate shall be conclu-
sive that the lien or interest to which the lien
of the United States s subordinated is supe-
rior to the llen of the United States; and

(D) In the case of a certificate of nonat-
tachment, such certificate shall be conclusive
that the lien of the Unilted States does not
attach to the property of the person referred
to in such certificate.

(2) Revocation of certificate of release or
nonattachment. If the Secretary or his
delegate determines that a certificate of re-
lease or nonattachment of a lien imposed by
section 6321 was issued erroneously or im-
providently, or if a certificate of release of
such lien was issued pursuant to & collateral
agreement entered into in connection with a
compromise under section 7122 which has
been breached, and if the period of limitation
on collection after assessment has not ex-
pired, the Secretary or his delegate may re-
voke such certificate and reinstate the len—

{A) By mailing notice of such revocation
to the person against whom the tax was as-
sessed at his last known address, and

(B) By filing notice of such revocation In

the same office in which the notice of lien to
which it relates was filed (if such notice of
lien had been filed).
Such reinstated lien (i) shall be effective on
the date notice of revocation is malled to the
taxpayer in accordance with the provisions
of subparagraph (A), but not earlier than the
date on which any required filing of notice of
revocation is filed in accordance with the pro-
visions of subparagraph (B), and (ii) shall
have the same force and effect (as of such
date), until the expiration of the perlod of
limitation on collection after assessment, as &
lien imposed by section 6321 (relating to lien
for taxes).

(38) Certificates void under certain condi-
tions. Notwithstanding any other provision
of this subtitle, any lien imposed by this
chapter shall attach to any property with
respect to which a certificate of discharge
has been issued if the person liable for the
tax reacquires such property after such
certificate has been issued. -

(g) Filing of certificates and notices. If a
certificate or notice lssued pursuant to this
section may mnot be filled in the office
deslgnated by State law !n which the notice
of lien ‘mposed by section 6321 Is filed, such
certificate or notice shall be effective if filed
in the office of the clerk of the United States
district court for the judiecial district In
which such office is situated.

(h) Cross reference. For provisions relat-

ing to bonds, see chapter 73 (sec, 7101 and
following).
[Sec. 6325 as amended by sec, 77, Technical
Amendments Act 1958 (72 Stat. 1662); sec.
103(a), Federal Tax Lien Act 1966 (80 Stal.
1133) ]

Par. 9. Section 301.6325-1 is amended
by revising the heading, by revising sub-
paragraphs (1) @), (2), (3), and (4) of
paragraph (b), by revising paragraph
(d), and by adding new paragraphs (e,
(f), and (g). These revised and added
provisions read as follows: 3
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€ 301.6325-1 Release of lien or dis-
charge of property.

L > - . L

(b) Discharge of specific property
irom the lien—(1) Property double the
amount of the liability, (i) The district
director may, in his discretion, issue a
certificate of discharge of any part of
the property subject to a lien imposed
under chapter 64 of the Code if he deter-
mines that the fair market value of that
part of the property remaining subject
to the lien is at least double the sum of
the amount of the unsatisfied liability
secured by the lien and of the amount of
all other liens upon the property which
have priority over the lien. In general,
fair market value is that amount which
one ready and willing but not compelled
to buy would pay to another ready and
willing but not compelled to sell the
property.

(2) Part payment; interest of United
States valueless—@1) Part payment. The
district director may, in his discretion,
issue a certificate of discharge of any
part of the property subject to a lien
imposed under chapter 64 of the Code if
there is paid over to him in partial satis-
faction of the liability secured by the lien
an amount determined by him to be not
less than the value of the interest of the
United States in the property to be so
discharged. In determining the amount
to be paid, the district dirvector will take
into consideration all the facts and cir-
cumstances of the case, including the
expenses to which the Government has
been put in the matter. In no case shall
the amount to be paid be less than the
value of the interest of the United States
in the property with respect to which the
certificate of discharge is to be lissued.

(i) Interest of the United States
valueless. The district director may, in
his discretion, issue a certificate of dis-
charge of any part of the property sub-
ject to the lien if he determines that the
interest of the United States in the prop-
erty to be so discharged has no value.

(iil) Valuation of interest of United
States. For purposes of this subpara-
graph, in determining the value of the
interest of the United States in the
property, or any part thereof, with re-
spect to which the certificate of dis-
charge is to be issued, the district direc-
tor shall give consideration to the value
of the property and the amount of all
liens and encumbrances thereon having
priority over the Federal tax lien. In
determining the value of the property,
the district director may, in his discre-
tion, give consideration to the forced:
sale value of the property in appropriate
cases,

(3) Discharge of property by substi-
lution of proceeds of sale. A district di-
rector may, in his discretion, issue a
certificate of discharge of any part of the
broperty subject to a lien imposed under
chapter 64 of the Code if such part of
the property is sold and, pursuant to a
written agreement with the district di-
rector, the proceeds of the sale are held,
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as a fund subject to the liens and claims
of the United States, in the same manner
and with the same priority as the lien or
claim had with respect to the discharged
property. This subparagraph does not
apply unless the sale divests the taxpayer
of all right, title, and interest in the
property sought to be discharged. Any
reasonable and necessary expenses in-
curred in connection with the sale of the
property and the administration of the
sale proceeds shall be pald by the appli-
cant or from the proceeds of the sale
before satisfaction of any lien or claim of
the United States. -

(4) Application for cerlificate of dis-
charge. Any person desiring a certificate
of discharge under this paragraph shall
submit an application in writing to the
district director responsible for collection
of the tax. The application shall contain
such information as the district director
may require.

(d) Subordination of lien—(1) By pay-
ment of the amount subordinated. A
district director may, in his discretion,
issue a certificate of subordination of a
lien imposed under chapter 64 of the
Code upon any part of the property sub-
ject to the lien if there is paid over to
the district director an amount equal to
the amount of the lien or interest to
which the certificate subordinates the
lien of the United States. For this pur-
pose, the tax lien may be subordinated
to another lien or interest on a dollar-
for-dollar basis. For example, if a notice
of a Federal tax lien is flled and a de-
linquent taxpayer secures a mortgage
loan on a part of the property subject
to the tax lien and pays over the proceeds
of the loan to a district director after
an application for a certificate of sub-
ordination is approved, the district direc-
tor will issue a certificate of subordina-~
tion: This certificate will have the effect
of subordinating the tax lien to the
mortgage.

(2) To facilitate tax collection—(1) In
general. A district director may, in his
discretion, issue a certificate of subordi-
nation of a lien imposed under chapter
64 of the Code upon any part of the prop-
erty subject to the lien if the district di-
rector believes that the subordination of
the lien will ultimately result in an in-
crease in the amount realized by the
United States from the property subject
to the lien and will facilitate the ultimate
collection-of the tax liability.

(i) Examples. The provisions of this
subparagraph may be illustrated by the
following examples:

Ezample (1). A, & farmer, needs money in
order to harvest his crop, A Federal tax lien,
notice of which has bheen filed, is outstanding
with respect to A's property. B, a lending
institution is willing to make the necessary
Joan if the loan is secured by a first mortgage
on the farm which is prior to the Federal tax
llen. Upon examination, the district director
believes that ultimately the amount realiz-
able from A's property will be increased and
the collection of the tax llability will be
facilitated by the avallability of cash when
the crop is harvested and sold. In this case,
the district director may, in his discretion,
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subordinate the tax lien on the farm to the
mortgage securing the crop harvesting loan.

Ezample (2). C owns a commercial build-
ing which 1s deteriorating and in unsalable
condition. Because of outstanding Federal
tax llens, notices of which have been filed,
C is unable to finance the repair and rehabll-
itation of the building. D, a contractor, is
willing to do the work if his mechanic’s lien
on the property is superior to the Federal
tax liens. Upon examination, the district di-
rector belleves that ultimately the amount
realizable from C's property will be increased
and the collection of the tax liabllity will be
facilitated by arresting deterioration of the
property and restoring it to salable condition,
In this case, the district director may, in his
discretion, subordinate the tax llen on the
building to the mechanic’s llen.

Ezample (3). E, a manufacturer of elec-
tronic equipment, obtains financing from F,
a lending institution, pursuant to a security
agreement, with respect to which a financing
statement was duly filed under the Uniform
Commercial Code on June 1, 1970. On
April 15, 1971, F gains actual notice or knowl-
edge that notice of a Federal tax lien had
been filed against E on March 31, 1971, and F
refuses to make further advances unless its
security Interest Is assured of priority over
the Federal tax lien. Upon examination, the
district director believes that ultimately the
amount realizable from E’s property will be
increased and the collection of the tax lla-
bility will be facilitated if the work in process
can be completed and the equipment sold.
In this case, the district director may, In his
discretion, subordinate the tax lien to F's
security Interest for the further advances re-
quired to complete the work.

Ezampie (4). Suit is brought against G
by H, who claims ownership of property the
legal title to which is held by G. A Federal
tax llen against. G, notice of which bas
previously been filed, will be enforceable
against the property if G's title Is confirmed.
Because section 6323(b)(8) is Inapplicable,
J, an attorney, Is unwilling to defend the
case for G unless he is granted a contrac«
tual lien on the property, superior to the
Federal tax lien, Upon examination, the dis-
trict director believes that the successful
defense of the-case by G will increase the
amount ultimately realizable from G's prop=
erty and will facilitate collection of the
tax lability. In this case, the district di-
rector may, in his discretion, subordinate the
tax llen to J's contractual lien on the dis-
puted property to secure J's reasonable fees
and expenses.

(3) Application for certificate of sub-
ordination. Any person desiring a cer-
tificate of subordination under this para-
graph shall submit an application there-
for in writing to the district director
responsible for the collection of the tax.
The application shall contain such in-
formation as the district director may
require.

(e) Nonattachment of lien. If a dis-
trict director determines that, because of
confusion of names or otherwise, any
person- (other than the person against
whom the tax was assessed) is or may be
injured by the appearance that a notice
of lien filed in accordance with § 301.6323
(f)-1 refers to such person, the district
director may issue a cerfificate of non-
attachment. Such certificate shall state
that the lien, notice of which has been
filed, does not attach to the property of
such person, Any person desiving a cer-
tificate of nonattachment under this
paragraph shall submit an application
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therefor in writing to the district director
responsible for the collection of the tax.
The application shall contain such in-
formation as the district director may
require.

(f) Effect of certificate—(1) Conclu-
siveness. Except as provided in subpara-
graphs (2) and (3) of this paragraph, if
a certificate is issued under section 6325
by a district director and the certificate
is filed in the same office as the notice of
lien to which it relates (if the notice of
lien has been filed), the certificate shall
have the following effect—

(i) In the case of a certificate of re-
lease issued under paragraph (a) of this
section, the certificate shall be conclusive
that the tax lien referred to-in the cer-
tificate is extinguished;

(ii) In the case of a certificate of dis-
charge issued under paragraph (b) or (c)
of this section, the certificate shall be
conclusive that the property covered
by the certificate is discharged from the
tax lien;

(iii) In the case of a certificate of
subordination issued under paragraph
(d) of this section, the certificate shall
be conclusive that the lien or interest to
which the Federal tax lien is subordi-
nated is superior to the tax lien; and

(iv) In the case of a certificate of non-
attachment issued under paragraph (e),
the certificate shall be conclusive that
the lien of the United States does not
attach to the property of the person re-
ferred to in the certificate.

(2) Revocation of certificate of release
or nonattachment—i) In geweral. If a
district director determines that either—

(a) A certificate of release or a cer-
tificate of nonattachment of the general
tax lien imposed by section 6321 was
issued erroneously or improvidently, or

(b) A certificate of release of such lien
was issued in connection with a compro-
mise agreement under section 7122
which has been breached,

and if the period of limitation on col-
lection after assessment of the tax la-
bility has not expired, the district
director may revoke the certificate and
reinstate the tax lien. The provisions of
this subparagraph do not apply in the
case of the lien imposed by section 6324
relating to estate and gift taxes.

(1) Method of revocation and rein-
statement. The revocation and reinsftate-
ment described in subdivision (i) of this
subparagraph is accomplished by—

(a) Mailing notice of the revocation
to the taxpayer at his last known address,
and

(b) Filing notice of the revocation of
the certificate in the same office in which
the notice of lien to which it relates was
filed (if the notice of lien has been
filed) .

(iti) Effect of reinstatement—(a) Ejf-
Jective date. A tax lien reinstated in
accordance with the provisions of this
subparagraph is effective on and after
the date the notice of revocation 1is
mailed to the taxpayer in accordance
with the provisions of subdivision (ii) (a)
of this subparagraph, but the reinstated
lien is not effective before the filing of
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notice of revocation, in accordance with
the provisions of subdivision (ii) ()
of this subparagraph, if the filing is re-
quired by reason of the fact that a
notice of the lien had been filed.

(b) Treatment of reinstated lien. As
of the effective date of reinstatement,
a reinstated lien has the same force and
effect as a general tax lien imposed by
section 6321 which arises upon assess-
ment of a tax liability. The reinstated
lien continues in existence until the ex-
piration of the period of limitation on
collection after assessment of the tax
liability to which it relates. The rein-
statement of the lien does not retroac-
tively reinstate a previously filed notice
of lien, The reinstated lien is not valid
against any holder of a lien or interest
described in § 301.6323(a)-1 until notice
of the reinstated lien has been filed in
accordance with the provisions of § 301.-
6323(f)-1 subsequent to or concurrent
with the time the reinstated lien became
effective.

(iv) Example. The provisions of this
subparagraph may be illustrated by the
following example:

Ezample. On March 1, 1967, an assessment
of an unpaid Federal tax liability is made
against A, On March 1, 1968, notlece of the
Federal tax llen, which arose at the time
of assessment, is filed. On April 1, 1968,
A executes a bona fide mortgage on property
belonging to him to B, On May 1, 1968, a
certificate of release of the tax lien is er-
roneously issued and is flled by A In the
same office in which the notice of lien was
filed. On June 3, 1068, the Iien is reinstated
in sccordance with the provisions of this
subparagraph. On July 1, 1968, A executes
& bona fide mortgage on property belonging
to him to C. On August 1, 1968, a notice of the
llen which was reinstated Is properly filed
in accordance with the provisions of § 201.-
6323 (f)-1. The mortgages of both B and C
will have priority over the rights of the
United States with respect to the tax lia-
billty in question. Because a reinstated lien
continues in existence only until the ex-
piration of the period of limitation on col-
lection after assessment of the tax lability
to which the lien relates, in the absence of
any extension or suspension of the period
of limitation on collection after assessment,
the reinstated lien will become unenforce~
able by reason of lapse of time after Febru-
ary 28, 1073.

(3) Certificates wvoid wunder -certain
conditions. Notwithstanding any other
provisions of subtitle F of the Code, any
lien for Federal taxes attaches to any
property with respect to which a certifi-
cate of discharge has been issued if the
person liable for the tax reacquires the
property after the certificate has been
issued. Thus, if property subject to a
Federal tax lien is discharged therefrom
and is later reacquired by the delinquent
taxpayer at a time when the lien is still
in existence, the tax lien attaches to the
reacquired property and is enforceable
against it as in the case of after-acquired
property generally.

(g) Filing of certificates and notices.
If a certificate or notice described in
this section may not be filed in the office
designated by State law in which the
notice of lien imposed by section 6321

(to which the certificate or notice re-
lates) is filed, the certificate or notice is
effective if filed in the office of the clerk
of the United States district court for
the judiecial district in which the State
office where the notice of lien is filed is
situated.

[FR Doc.76-24536 Flled 8-20-76:8:45 am |

SUBCHAPTER D—MISCELLANEOUS EXCISE
TAXES

[T.D. 7431]
PART 53—FOUNDATION EXCISE TAXES

Application of Taxes to Certain Nonexempt
Trusts

By a notice of proposed rule making
appearing in the FEpErRAL REGISTER for
Thursday, March 18, 1971 (36 FR 25015),
amendments to the Foundation Excise
Tax Regulations (26 CFR Part 53) were
proposed in order to provide rules for the
application of such taxes to certain non-
exempt trusts under section 4947 of the
Internal Revenue Code of 1954, After
consideration of all such relevant mat-
ter as was presented by interested per-
sons regarding the rules proposed, cer-
tain changes were made, and the pro-
posed amendments of the regulations.
subject to the changes, are adopted by
this document.

Section 4947 generally subjects non-
exempt charitable trusts to many of the
requirements and restrictions imposed
on private foundations in order to pre-
vent taxpayers from avoiding these re-
strictions by the use of nonexempt trusts
instead of private foundations. Thus,
many nonexempt charitable trusts are
subject to those provisions relating to
self-dealing, retention of excess business
holdings, and the making of speculative
investments or taxable expenditures, but
not the current income payout require-
ment if the trust is a split-interest trust
(one in which not all the interests are
charitable). However, the stock owner-
ship and speculative investment re-
quirements do not apply to split-interest
trusts (a) in eases where charity is the
only income beneficiary (and has no
remainder interest) and the beneficial
interest of charity in the trust is not
more than 60 percent of the value of the
trust property and also (b) in cases
where the only interest of charity in the
trust is as a remainderman (and there
are no noncharitable remainder in-
terests), In the latter case, the stock
ownership and speculative investment
requirements become applicable at the
time the charitable remainder interest
comes into possession.

The final regulations expand upon the
proposed regulations by providing ad-
ditional rules for determining the kinds
of trusts that are subject to section 4947,
when its provisions become applicable to
trusts and the extent to which ifs provi-
sions make other provisions of the In-
ternal Revenue Code Applicable to
trusts. ;

Adoption of amendments to the reg-
ulations, In consideration of the fore-
going, the Foundation Excise Tax Regu-
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lations (26 CFR Part 53) are amended as
follows:

Subpart H is added to 26 CFR Part 53
as follows:

Subpart H—Application to Certain Nonexempt
Trusts ;

Sec,

53.4947 Statutory provisions; application
of taxes to certain nonexempt
trusts.

53.4947-1 Application of tax,

53.4947-2 Speclal rules,

SUBPART H—APPLICATION TO CERTAIN
NONEXEMPT TRUSTS

§53.4947 Swatutory provisions; applica-
tion of taxes to cerlain nonexempt
trusts,

SEc. 4947. Application of taxes to ceriain
nonezempt trusts—(a) Application of tar—
(1) Charitable trusts. For purposes of part
11 of subchapter F of chapter 1 (other than
section 508 (a), (b), and (c)) and for pur-
poses of this chapter, a trust which is\not
exempt from taxation under section 501(a),
all of the unexpired interests in which are
devoted to one or more of the purposes de-
scribed in section 170(c)(2) (B), and for
which a deduction was allowed under section
170, 5456(b) (2), 556(b) (2), 642(c), 2055, 2106
(a) (2), or 2622 (or the corresponding provi-
slons of prior law),/shall be treated as an
organization described in section 501(c)(3).
For purposes of section 509(a) (3) (A), such a
trust shall be treated as if organized on the
day on which it first becomes subject to this
paragraph.

(2) Split-interest trusts. In the case of a
trust which is not exempt from tax under
section 501(a), not all of the unexpired in-
terests In which are devoted to one or more
of the purposes described in section 170(c)
(2) (B), and which has amounts In trust for
which a deduction was allowed under section
170, 545(b) (2), 568(b)(2), 642(c), 2055,
2106(a) (2), or 2522, section 507 (relating to
termination of private foundation status),
section 508(e) (relating to governing in-
siruments) to the extent applicable to a
trust described in this paragraph, section
4541 (relating to taxes on self-dealing), sec-
tion 4943 (relating to taxes on excess busi-
ness holdings) except as provided in sub-
sectlon (b)(8), sectlon 4944 (relating to
Investments which jeopardize charitable pur-
pose) except as provided in subsection (b)
(2), and section 4945 (relatmg(to taxes on
taxable expenditures) shall apply as if such
trust were a private foundation. This para-
groph shall not apply with respect to—

(A) Any amounts payable under the terms
of such trust to income beneficlaries, unless
4 deduction was allowed under section 170
(£} (2) (B), 2055 (e) (2) (B), or 2522(c) (2) (B),

(B) Any amounts in trust other than
amounts for which a deduction was allowed
under sectlon 170, 545(b)(2). 556(b)(2),
642(c), 2055, 2106(a)(2), or 2522, if such
Other amounts are segregated from amounts
for which no deduction was allowable, or

(C) Any amounts transferred in trust be-
fore May 27, 1969,

(3) Segregated amounts. For purposes of

Paragraph (2)(B), a trust with respect to
which amounts are segregated shall sepa~
Tately account for the various income, deduc~
Hon, and other 1tems properly attributable to
each of such segregated amounts.
_ (b) Special Tules—(1) Regulations. The
Secretary or his delegate shall prescribe such
regulations as may be necessary to carry out
the purposes of this section. .

(2) Limit to segregated amounts. 1t any
“mounts in the trust are segregated within
"¢ meaning of subsection (a) (2) (B) of this
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section, the value of the net assets for pur-
poses of subsections (c¢) (2) and (g) of sec-
tion 507 shall be limited to such segregated
amounts.,

(3) Sections 4943 and 4944. Sections 4943
and 4944 shall not apply to a trust which is
described in subsection (a) (2) if—

(A) All the Income interest (and none of
the remainder interest) of such trust is
devoted solely to one or more of the purposes
described In section 170(¢)(2) (B), and all
amounts in such trust for which a deduction
was allowed under section 170, 545(b)(2),
556(b) (2), 642(c), 2055, 2106(a) (2), or 2522
have an aggregate value not more than 60
percent of the aggregate fair market value of
all amounts in such trust[s], or

(B) A deduction was allowed under sec-
tion 170, 545(b) (2), 556(b) (2), 642(c), 2055,
2106(a) (2), or 2522 for amounts payable un-
der the terms of such trust to every remain-
der beneficiary but not to any income benefi-
clary.

(Sec, 4947, as added by sec. 101(b) Tax Re-
form Act 1069 (83 Stat. 517).)

§ 53.4947-1 Application of tax,

(a) In general. Section 4947 subjects
trusts which axe not exempt from taxa-
tion under section 501(a), all or part of
the unexpired interests in which are de-
voted to one or more of the purposes
described in section 170(c¢) (2) (B), and
which have amounts in trust for which
a deduction was allowed under section
170, 545(b) (2), 556(b) (2), 642(c), 2055,
2106(a) (2), or 2522 to the same require-
ments and restrictions as are imposed on
private foundations, The basic purpose
of section 4947 is to prevent these trusts
from being used to avoid the require-
ments and restrictions applicable to pri-
vate: foundations. For purposes of this
section, a trust shall be presumed (in the
absence of proof to the contrary) to have
amounts in trust for which a deduction
was allowed under section 170, 545(b)
(2), 556(b) (2), 642(¢c), 2055, 2106(a) (2),
or 2522 if a deduction would have been
allowable under one of these sections.
Also for purposes of this section and
§ 53.4947-2, the term “purposes described
in section 170(c) (2) (B) " shall be treated
as including purposes described in sec-
tion 170(e) (1), .

(b) Charitable trusts—(1) General
rule. (1) For purposes of this section and
§ 53.4947-2, a “charitable trust”, within
the meaning of section 4947(a) (1), is a
trust which is not exempt from taxation
under section 501(a), all of the unex-
pired interests in which are devoted to
one or more of the purposes described in
section 170(e) (2) (B), and for which a
deduction was allowed under section 170,
545(b) (2), 556(b) (2), 642(c), 2055, 2106
(a) (2) or 2522 (or the corresponding
provisions of prior law). A trust is one
for which a deduction was allowed under
section 642(c), within the meaning of
section 4947(a) (1), once a deduction is
allowed under section 642(e¢) to the trust
for any amount paid or permanently set
aside. (See sections 642(¢) and § 1.642-4
for the limitation on such deduction in
certain cases.) A charitable trust (as de-
fined in this paragraph) shall be treated
as an organization described in section
501(e) (3) and, if it is determined under
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section 509 that the trust is & private
foundation, then Part IT of subchapter F
of chapter 1 of the Code (other than sec-
tion 508 (a), (b) and (c)) and chapter
42 shall apply to the trust. However, the
charitable trust is not treated as an or-
ganization described in section 501(c)
(3) for purposes of exemption from taxa-
tion under section 501(a), Thus, the trust
is subject to the excise tax on its invest-
ment income under section 4940(b)
rather than the tax imposed by section
4940(a). For purposes of satisfving the
organizational test described in § 1.501
(c) (3)-1(b) when a charitable trust
seeks an exemption from taxation under
section 501(2), a charitable trust (as de-
fined in this paragraph) shall be consid-
ered organized on the day if first becomes
subject to section 4947(a) (1). However,
for purposes-of the special and transi-
sitional rules in section 4940(c) (4) (B),
4942(f) (4), 4943(c) (4) (A) (1) and (B)
and section 101(1)(2)(A), (B), (C),
and (D), and (1)(3) of the Tax Re-
form Act of 1969, a charitable trust (as
defined in this paragraph) shall be con-
sidered organized on the first day it has
amounts in trust for which a deduction
was allowed (within the meaning of
paragraph (a) of thissection) under sec-
tion 170, 545(b) (2), 556(h) (2), 642(c),
20565, 2106¢a) (2), or 2522. Thus, under
this rule, a trust may be treated as a pri-
vate foundation in existence on a date
governing one of the applicable special
and transitional rules even though the
trust did not otherwise become subject

‘to the provisions of chapter 42 until a

later date.

(ii) The provisions of paragraph (b)
(1) of this section may be illustrated by
the following examples:

Example (1), On January 30, 1970, X cre-
ates an Inter vivos trust under which M re-
celves 50 percent and N recelves 50 percent
of the trust’s income for 10 years, and upon
the termination of which, at the end of the
10-year period, the corpus is to be distrib-
uted to O. M, N and O are all organizations
described In section 501(c) (3) and X is al-
lowed a deduction under section 170 for the
value of all interests placed in trust. The
trustees of the trust do not give notice to
the Internal Revenue Service under the pro-
visions of section 508(a), and the trust will
therefore not be exempt from taxation under
section 501(a). The trust is a charitable trust
within the meaning of section 4947(a) (1)
from the date of its creation.

Ezxample 2. On March 1, 1971, Y creates a
charitable remainder annuity trust described
in section 664(d) (1) under which Z, Y's son.
receives $10,000 per year for life, remainder
to be held in trust for P, an organization
described in section 501(c) (3). Y is allowed
a deduction under section 170 for the pres-
ent value of the remainder interest to P.
During 2's lifetime, the trust Is a split-inter-
est trust described in section 4947(a) (2) and
paragraph (c¢) of this section. Upon the
ceath of Z, all unexpired interests (consist-
ing of P's remainder interest) will be devoted
to section 170(c) (2) (B) purposes. Except as
provided In § 53.4947-1(b) (2) (iv) (relating
to a reasonable perfod of settlement) the
trust will be treated as a charitable trust
within the meaning of section “4947(a) (1)
from the date of the death of Z unless the
trustees of the trust apply for recognition of
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section B01(c)(83) status under the provi=-
sions of section 508(a).

(2) Scope of application of seetion
4947(a) (1) —{) In general. Subject to
paragraph (b) (2) (i) through (vii) of
this section, section 4947 ¢a) (1) applies to
nonexempt trusts in which all unexpired
interests are charitable. For purposes of
this section, the term *‘charitable” when
used to describe an interest or benefi-
ciary refers to the purposes described in
section 170(e) (2) (B). An estate from
which the executor or administrator is
required to distribute all of the net as-
sets in trust to such beneficiaries will
not be considered a charitable frust
under section 4947(a) (1) during the
period of estate administration or settle-
ment, except as provided in paragraph
(b) (2)(i1) of this section. A charitable
trust created by will shall be considered
a charitable trust under section 4947¢a)
(1) as of the date of death of the dece-
dent-grantor, except as provided in para-
graph (b) (2) (v) of this section (relating
to trusts which wind up). For the cir-
cumstances under which segregated
amounts are treated as charitable trusts,
sea § 53.4947-1(c) (3) (i),

(ii) Estates. (A) When an estate from
which the executor or administrator is
required to distribute all of the net as-
sets in trust for charitable beneficiaries,
or free of trust to such beneficiaries, is
considered terminated for Federal in-
come tax purposes under §1.641(b)-3
(a), then the estate will be treated as a
charitable trust under section 4847(a)
(1) between the date on which the estate
is considered terminated under §1.641
(b)-3(a) and the date final distribution
of all of the net assets is made to or for
the benefit of the charitable beneficiar-
ies, This (ii) does not affect the deter-
mination of the tax lability under sub-
title A of the beneficiaries of the estates.

(B) The provisions of this (ii) may be
{llustrated by the following example;

Ezample. X bequeaths his entire estate,
including 100 percent of the stock of a
wholly-owned corporation, to M, an orga-
nization described in section 501(c) (3), un-
der a will which gives his executor authority
to hold the stock and manage the corpora-
| tion for a period of up to 10 years for the

benefit of M prior to its ultimate disposi-
tion. A deduction for the charitable bequest
was allowed to X’s estate under section 2055,
The executor is vested with a full range of
powers, includimg the power of sale. Upon
the death of X, his executor distributes X's
assets to M except for the stock of the cor-
poration, which he holds for 6 years prior
to its disposition. The continued holding of
the stock of the corporation by the executor
after the expiration of a reasonable time for
performance of all the ordinary dutles of
administration causes the estate to be con-
sidered terminated for Federal income tax
purposes pursuant to £1.641(b)-S(a) and
thereby subjects it to the provislons of sec-
tion 4947(a) (1) from the date of such ter-
mination to the date of final disposition of
the stock of theé corporation.

(1il) Certain split-interest trusts which
wind up. A split-interest trust (as defined
in paragraph (¢) of this section) in
which all of the unexpired interests are

charitable remainder interests and in
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which the charitable beneficiaries have
become entitled to distributions of corpus
in trust or free of trust shall continue to
be treated as a split-interest trust under
section 4947(a) (2) until the date on
which final distribution of all the net as-
sets is made. However, if after the expira-
tion of any intervening interests the frust
is considered terminated for Federal in-
come tax purposes under § 1.641(b)-3(h),
then the trust will be treated as a chari-
table trust under section 4947(a) (1),
rathef than a split interest trust under
section 4947(a) (2), between the date on
which the trust is considered terminated
under §1.641(b)-3(b) and the date on
which such final distribution of all of
the net assets is made to or for the bene-
fit of the charitable remainder benefi-
ciaries. This (iii) does not affect the
determination of the tax liability under
subtitle A of the heneficiaries of the
trusts. 4

(iv) Split-interest trusts which become
charitable trusts. (A) A split-interest
trust (as defined in paragraph (¢) of this
section) in which all of the unexpired in-
terests are charitable remainder inter-
ests and in which some or all of the
charitable beneficiaries are not entitled
to distributions of corpus within the
meaning of paragraph (b) (2) (iii) of this
section shall continue to be treated as a
split-interest trust under section 4947(a)
(2) rather than a charitable trust under
section 4947(a) (1) for a reasonable pe~
riod of settlement after the expiration
of the noncharitable interest, Thus, a
split-interest trust which under its terms
is to continue to hold assets for charitable
beneficiaries after the expiration of the
noncharitable interest rather than dis-
tributing them as in paragraph (b)(2)
(iii) of this section is given a reasonable
period of settlement before being treated
as a charitable trust. For purposes of this
paragraph, the team “reasonable period
of settlement” means that period reason-
ably required (or if shorter, actually re-
guired) by the trustee to perform the
ordinary duties of administration nec-
essary for the settlement of the trust.
These duties include, for example, the
collection of assets, the payment of
debts, taxes, and distributions, and the
determination of the rights of the sub-
sequent beneficiaries.

(B) This (iv) may be illustrated by the
following example:

Ezample. On January 15, 1971, A creates a
charitable remainder annuity trust described
in section 664(d)(1) wunder which the
trustees are required to distribute $10,000 a
year to B, A’s wife, for life, remainder to be
held in trust for the use of M, an organiza-
tion described in section 501(c)(8). A is
allowed & deduction under gection 170 for the
amount of the charitable interest, and the
trust is, therefore, treated as a split-interest
trust under section 4947(a) (2) from the date
of its creation. B dies on February 10, 1975,
On April 15, 1975, the trustees complete per-
formance of the ordinary duties of admin-
istration necessary for the settlement of the
trust brought about by the death of B. These
duties include, for example, an accounting
for and payment to the estate of B of
amounts accrued by B while slive during
1975. However, the trustees do not distribute

the corpus to M by April 15, 1975. The trust
ghall continue to be treated as a split-interest
trust under section 4947(a) (2) until April 15,
1975. After Apri]l 15, 1975, the trust shall be
treated as a charitable trust under section
4947(a) (1).

(v) Certain revocable and testamen-
tary trusts which wind up. A revocable
trust that becomes irrevocable upon the
death of the decedent-grantor, or a trust
created by will, from which the trustee
is required to distribute all of the net
assets in trust for or free of trust to
charitable beneficiaries is not considered
a charitable trust under section 4947(a)
(1) for a reasonable period of settlement
(within the meaning of paragraph (b)
(2) (iv) of this section) after becoming
irrevocable. After that period the trust
is considered a charitable ‘trust under
section 4947(a) (1).

(vi) Revocable trusis ‘which become
charitable trusts. A revocable frust that
becomes irrevocable upon the death of
the decedent-grantor in which all of the
unexpired interests are charitable and
under the terms of the governing instru-
ment of which the trustee is required to
hold some or all of the net assets in trust
after becoming irrevocable solely for
charitable beneficiaries is not considered
a trust under section 4847(a) (1) for a
reasonable period of settlement (within
the meaning of paragraph (b) (2) (iv) of
this section) after becoming irrevocable
except that section 4941 may apply if the
requirements of § 53.4941(d)-1(b) (3) are
not met. After that period, the trust is
considered a charitable trust under sec-
tion 4947(a) (1).

(vil) Trustdevoied to 170(c) purposes
(A) A trust all of the unexpired inter-
ests in which are devoted to section 170
(¢) (8) or (5) purposes together with
section 170(c) (2) (B) purposes shall be
considered a charitable trust except that
payments under the terms of the govern-
ing instrument to an organization de-
seribed in section 170(¢) (3) or (5) shall
not be considered a violation of section
4945(d) (5) or any other provisions o!
chapter 42 and shall be considered
qualifying distributions under section
4942, s

(B) Ezample. The application of para-
graph (b) (2) (vii) of this section may b
llustrated by the following example:

Ezample. On January 80, 1970, H creates &
inter vivos trust under the terms of the gov-
erning instrument of which M, an organize-
tion deseribed in section 170(c¢)(3), and N
an organization described in section 501(c)
(3), are each to recelve 50 percent of the
income for a period of 10 years, At the end
of the 10 year period, the corpus is 10 be
distributed to O, an organization also de
seribed in section 501(c)(3). H is allowed
a deduction under section 170 for the valu¢
of all interests placed in trust. The payments
to M do not constitute & violation of section
4945(d) (6) or any other provision of chapie
42 and constitute qualifying distribution:
under section 4942. However, except as pro-
vided in the previous sentence, the trust shall
be considered a charitable trust.

(3) Charitable trusts described in sec-
tion 509(a) (3). For purposes of sectior‘;
509(a) (3) (A), a charitable trust shall bt
treated as if organized on the day ov
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which it first becomes subject to section
4947(a) (1) . However, for purposes of ap-
plying §§ 1.509(a)—4(d) (2) (iv) (@), and
1.509(a)—4(1) (1) i) and (iiD) (¢) the
previous relationship between the chari-
table trust and the section 509(a) (1) or
(2) organizations it benefits or supports
may be considered. If the echaritable trust
otherwise meefs the requirements of sec-
tion 509(a)(3), it may obtain recogni-
tion of its status as a section 509(a) (3)
organization by requesting a ruling from
the Internal Revenue Service. For the
special rules pertaining to the applica-
tion of the organizational test to organi-
zations terminating their private founda-
tion status under the 12-month or
60-month termination period provided
under section 507(b) (1) (B) by becoming
“public” under section 509(a) (3), see the
regulations under section 507(b) (1).

(c) Split-interest trusts—(1) General
rule—(1) Definition. For purposes of this
section and § 53.4947-2, a “split-interest
trust”, within the meaning of section
4947(a) (2), is a trust which is not ex-
empt from taxation under section 501
(a), not all of the unexpired interests in
which are devoted to one or more of the
purposes described in section 170(c) (2)
(B), and which has amounts in trust for
which a deduction was allowed (within
the meaning of paragraph (a) of this
section) under section 170, 545(b)(2),
556(b) (2), 642(c), 2055, 2106(a) (2), or
2522, A trust is one which has amounts in
trust for which a deduction was allowed
under section 642(c) within the meaning
of section 4947(a) (2) once a deduction
is allowed under section 642(c) to the
trust for any amount permanently set
aside. This (1) also includes any trust
which is not treated as a charitable trust
by operation of paragraph (b)(2)
(iil) or (iv) of this section (relating to
split-interest trusts in the process of
winding up or during a reasonable period
of settlement). Section 4947(a) (1) shall
apply to a trust described in this (1)
(without regard to section 4947(a)(2)
(4), (B), or_(C)) from the first date
upon which the provisions of paragraph
(b) (2) (i) or (iv) of this section are
satisfied. For the circumstances under
which a trust all of the unexpired inter-
ests in which are devoted to section 170
(¢) (3) or (5) purposes together with
section 170(e) (2) (B) purposes is -con-
sidered g charitable trust, see § 53.49047-1
(b) (2) (vil).,

(1) Applicability of statutory rules. A
split-interest trust is subject to the pro-
Vislons of section 507 (except as provided
In paragraph (e) of this section), 508(e)
(to the extent applicable to a split-
Interest trust), 4941, 4943 (except as
brovided in section 4947(b) (3)), 4944
{except as provided in section 4947(b)
53) ), and 4945 in the same manner as if
such trust were a private foundation.

(i) Special rules. A newly created
}Tu.st shall, for purposes of section 4947
130(2). be freated as having amounts
l“ trust for which a deduction was al-
‘O“‘f?d under section 170, 545(b) (2), 556

b) (2), 842(c), 2055, 2106(a) (2), or 2522
[rom the date of its creation, even if a
deduction was allowed for such amounts
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only at a later date. For purposes of this
(iif), the date of creation of a charitable
remainder trust shall be determined by
applying the rules in § 1.664-1(a) (4).

(2) Exception for amounts payable to
income beneficiaries.—(i) Under section
4947(a) (2) (A), paragraph (¢) (1) (ii) of
this section does not apply to any
amounts payable under the terms of a
split-interest trust to income benefici-
aries unless a deduction was allowed un-
der section 170(f) (2) (B), 2055(e) (2) (B),
or 2522(¢) (2) (B) with respect to the in-
come interest of any such beneficiary.
See § 1.170A-6(c) ,'§ 20.2055-2(e) (2) , and
§ 25.2522(c)-3(c) (2) for rules regarding
the allowance of these deductions. How-
ever, section 4947(a) (2) (A) does not ap-
ply when the value of all interests in
property transferred in trust are deduc-
tible under section 170, 545(h) (2), 556(b)
(2), 642(c), 2055, 2106(a) (2), or 2522,

(ii) The application of this subpara-
graph may be illustrated by the follow-
ing examples:

Ezample (1). H creates a charitable re-
mainder unltrust (described in section 664
(d) (2)) which is required annually to pay W,
H's wife, 5 percent of the net fair market
value of the trust assets, valued annually, for
her life; and to pay the remainder to Y, a
section 501(c) (3) organization. A deduction
under section 170(f) (2) (A) was allowed with
respect to the remainder interest of Y. Under
sectlon 4947(a) (2) (A), each annual amount
which becomes payable to W during her life
is not subject to paragraph (c) (1) (1) of this
section on or after the date upon which it be-
comes so payable and the payment of each
amount to W 1s not an act of self-dealing
under section 4941(d) (1) and does not vio-
late any other provision of chapter 42, How-
ever, except as provided in the preceding sen-
tence, the trust 1s subject to paragraph (c)
(1) (11) of this section {n the same manner as
any other split-interest trust.

Ezample (2), H bequeaths the residue of
his estate in trust for the benefit of S, his
son, and Y, an organization described in sec-
tion 501(c) (3). A guaranteed annulty in-
terest ‘of $10,000 is to be paid to S for 20
years, A guaranteed annuity interest of $5,000
which meets the requirements contained in
§ 20.2056-2(e) (2) (v) (a) 1s also to be paid to
Y for 20 years. Upon termination of the 20
year term, the corpus is to be distributed to
Z, another organization described in sec-
tion 501(e) (3). The trust i{s a charitable re-
mainder annuity trust as described In sec-
tlon 664(d)(1) and the regulations there-
under, and a deduction under section 2055
(e) (2) (A) was allowed with respect to the
remainder interest of Z. A deduction was also
allowed under section 2055(e) (2) (B) with
respect to the guaranteed annuity interest of
Y. The assets in the trust are not segregated
under section 4047(a)(2) (B) and paragraph
(¢) (3) of this section. Under section 4947(a)
(2) (A), each payment of $10,000 to S Is not
subject to section 4947(a) (2) and paragraph
(c) (1) (1) of this section. The payment of
each amount to S is not an act of self-dealing
under section 4941(qd) (1) and does not vio-
late any other provision of chapter 42. How-
ever, except as provided in the preceding
sentence, the trust Is subject to section
4947(a) (2) and paragraph (c) (1) (it) of this
section in the same manner as any other
split-interest trust,

Ezample (3). H creates a trust under which
the trustees are required to pay over an an-
nulty Interest of $20,000 to W, H's wife, for
her life. A gusranteed annuity interest of
$10,000 which meets the requirements con-
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tained in § 25.2522(¢)-3(c)(2) (v) s also to
be pald to X, an organization described in
section 501 (¢) (8), for the life of W. Upon the
death of W, the corpus of the trust, which
consists of office buildings M and N, is to be
distributed to S, H's son. H received a deduc-
tion under section 2522(c¢)(2) (B) for the
value of X's Income interest in the trust. The
assets in the trust are not segregated under
section 4947(a) (2) (B) and paragraph (¢) (3)
of this section. Under section 4947(a) (2) (A),
each payment of $20,000 to W is not subject
to sectlon 4947(a) (2) and paragraph (¢) (1)
(li) of this section. The payment of each
amount to W is not an act of self-dealing
under sectlon 4941(d) (1) and does not vio-
late any other provision of chapter 42. How~
ever, except as provided in the preceding
sentence, the trust is subject to paragraph
(c) (1) (i) of this section in the same manner
as any other split-interest trust. See exam-
ple (1) of paragraph (c)(3)(v) of this sec-
tion for the application of section 4947(a)
(2) (B) to a similar trust where the trustees
segregate the assets of the trust.

(3) Exceplion for certain segregated
amounts—(i) In general. Under section
494%(a) (2) (B) paragraph (c) (1) (ii) of
this section does not apply to assets held
in trust (together with the income and
capital gains derived from the assets),
which are segregated from other assets
held in trust for which a deduction was
allowed for an income or remainder in=
terest under section 170, 545(b) (2),
5566(h) (2), 642(c), 2055, 2106(a) (2), or
2522,

(i) Segregation of amounts. Amounts
will generally be considered segregated
(within the meaning of section 4947(a)
(2) (B)) if:

(A) assets with respect to which no
deduction was allowed (for an income or
remainder interest) under section 170,
545(b) (2), 556(b) (2), 642(c), 2055, 2106
(a) (2), or 2522, are separately accounted
for under section 4947(a) (3) and para-
graph (c) (4) of this section from assets
for which such a deduction was allowed
ford any income or remainder interest
and,

(B) by reason of the separate account-
ing the trust can be treated as two sep-
arate trusts, one of which is devoted ex-
clusively to noncharitable income and re-
mainder interests and the other of which
is a charitable trust described in sec-
tion 4947(a) (1) or a split-interest trust
described in section 4947(a) (2),

Under these circumstances, only the
“trust” which is devoted exclusively to
noncharitable income and remainder in-
terests will be considered a segregated
amount which, under section 4947(a) (2)
(B), is not subject to section 4947(a) (2)
and paragraph (¢) (1) (ii) of this section.

(iii) Ezclusively charitable amounts.
If, under section 4947(a) (2) (B),

(A) an amount held in trust which is
devoted exclusively to noncharitable in-
come and remainder interests is segre-
gated from

(B) an amount held in trust which is
devoted exclusively to charitable income
and remainder interests, ’

then for purposes of this section the
amount described in paragraph (¢)(3)
(iil) (B) of this section will be treated as a
charitable trust which is subject to the
provisions of section 4947(a)(1).
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(iv) Charitable and noncharitable
aBmounts. If, under section 4947(a) (2)
(B),

(A) an amount held in trust which is
devoted exclusively to noncharitable in-
come and remainder interests is segre-
gated from

(B) an amount held in trust which is
devoted to both charitable income or re-
mainder interests and noncharitable in-
come or remainder interests,

then for purposes of this section the
amount described in paragraph (¢) (3)
{1v) (B3 of this section will be treated as
a split-interest trust which is subject to
the provisions of section 4847(a) (2).
(v) Examples. The application of
paragraph (¢) (3) of this section may be
illustrated by the following examples:

Ezample (1), H creates a trust under which
the trustees are required to pay over an-
nually 5 percent of the net fair market value
of M building, valued annually, to W, H’s
wife, for life, remainder to 8, H's son, The
other asset in the trust is N bullding, with
respect to which the trustees are required to
pay over annuslly 6 percent of the net fair
market value of the building, valued an-
nually, to X, a section 501(c) (8) organiza-
tion, for a period of 15 years, remainder to
S. Each asset 1s separately accounted for
under section 4947(a)(3) and paragraph
§¢) (4) of this section. He received a deduc-
tion under section 2522 for the value of
X's income interest in N buillding. Under
these circumstances, M building is considered
pegregated (within the meaning of section
4947(a) (2) (B)) from N building and is not
subject to section 4847 (a) (2). The remain-
der interest of 8 In N building is not con-
sidered segregated from the income interest
of X in N building, since both are interests
in the same asset. N bullding is considered
held in & split-interest trust which is sub-
ject to section 4947 (a)(2) and paragraph
(e) (1) (11) of this section, ~

Ezample (2). H transfers $50,000 in trust
to pay $2,500 per year to Z, a section 501(c)
(3) organization, for a term of 20 years,
remainder to S, H's son. H is allowed a deduc-
tion under section 2522 for the present value
of Z's income interest. The income interest of
4 in the trust asset cannot be segregated
(within the meaning of section 49847(a) (2)
¢B)) from the remainder interest of S since
both are interests in the same asset. There-
fore, the entire trust is subject to section

4947(2) (2) and paragraph (c) (1) (i1) of
this section.
4) Accounting  for  segregaled

amounts—1) General rule. Under sec~
tion 4947(a) (2) (B), a trust with respect
t0 which amounts are segregated within
the meaning of paragraph (c¢) (3) of this
section must separately account for the
various income, deduction, and other
items properly attributable to each seg-
regated amount In the books of account
and separately account to each of the
beneficiaries of the trust.

(i} Method. Separate accounting
shall be made— .

(A) According to the method regularly
employed by the trust, if the method is
reasonable, and

(B) In all other cases in a manner
which, in the opinion of the Commis-
sioner, is reasonable.

A method of separate accounting will be
considered “regularly employed” by a
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trust when the method has been con-
sistently followed in prior taxable years
or when a trust which has never before
maintained segregated amounts initiates
a reasonable method of separate ac-
counting for its segregated amounts and
consistently follows such method there-
after. The trust shall keep permanent
records and other data relating to the
segregated amounts as are necessary to
enable the district director to determine
the correctness of the application of the
rules prescribed in paragraph (¢) (3) and
¢4) of this section.

(5) Amounts transjerred in trusi be-
fore May 27, 1969—(i) General rule. Un~
der section 4947(a)(2) (C), -paragraph
(e) (1) (i) of this section does not apply
to any amounts transferred in trust be-
fore May 27, 1969. For purposes of this
(5), an amount shall be considered to be
transferred in trust only when the trans-
fer is one which meets the requirements
for the allowance of a deduction under
section 170, 545(b) (2), 556(b) (2), 642
(e), 2055, 2106(a)(2), or 2522 (or the
corresponding provisions of prior law).
Income and capital gains which are de-
rived at any time from amounts trans-
ferred in trust before May 27, 1969, shall
also be excluded from the application of
paragraph (c) (1) (i) of this section. If
an asset which was transferred in trust

. before May 27, 1969, is sold or exchanged

after May 26, 1969, any asset received by
the trust upon the sale or exchange shall
be treated as an asset which was trans-
ferred in trust before May 27, 1969,

(1) Reguirement for separate account-
ing for amounts transferred in trust be-
fore May 27, 1969. If:

(A) Amounts are transferred in trust
after May 26, 1969, and the trust fo
which the amounts are transferred also
contains

(B) Amounts transferred in trust be-
fore May 27, 1969,

the general rule of paragraph (c) (5) (1)
of this section applicable to the amounts
described in paragraph (c) (5) (il) (B) of
this section will apply only if the
amounts described in paragraph (¢) (5)
(ii) (A) of this section (together with all
income and capital gains derived there-
from) are separately accounted for
(within the meaning of paragraph (c¢)
(4) of this'section) from the amounts de-
seribed in paragraph (¢) (5) (il) (B) of
this section, together with all income
and capital gains derived therefrom. For
the application of section 508(e) to a
trust with respect to which amounts were
transferred both before and after
May 27, 1969, see section 508(e) and
the regulations thereunder.

(ili) Ezception for certain testamen~
tary trusts. (A) Amounts transferred in
trust before May 27, 1969 include
amounts transferred in trust after
May 26, 1969 when the transfer is made
under the terms of a testamentary trust
created by the will of a decedent who
died before May 27, 1969, (regardless of
whether the executors or the testamen-
tary trustees are required to execute tes-
tamentary trusts by court order under
applicable local law). Amounts trans-
ferred In trust before May 27, 1969, also

include amounts transferred to a testa-
mentary trust created by the will of a
decedent who died after May 26, 1969
if the will was executed before May 27,
1969 and no dispositive provision of the
will was amended (within the meaning
of § 20.2055-2(e) (4) and (5)) by the de-
cedent by codicil or otherwise, after
May 26, 1969, and the decedent was on
May 27, 1969, and at all times thereafier
under a mental disability (as defined in
§1.642(c)-2( (3) (1)) to amend the
will by codicil or otherwise.

(B) The provisions of this «iii) may
be illustrated by the following example:

Ezample. X executed a will In 1860 which
provided for the creation of a testamentary
trust which meets the description of a split-
interest trust under section 49847(a)(2). X
died on April 15, 1969. Under the provisions
of his will, the probate court permitted cer-
tain property in X's estate to be transferred
to the testamentary trust at fixed Interval
over a period of two years during the ad-
ministration of the estate. Section 4947(a) (2)
does not apply to any amount described in
this example, including the amounts trans-
ferred affer May 26, 1969, because, for pur-
poses of sectlon 4947(a)(2)(C), each such
transfer will be treated as an amount trans-
ferred In trust before May 27, 1969, within
the meaning of section 4947(a)(2)(C).

(6) Scope of application of section
4947(a) (2)—(1) In general. Subject (o
paragraph (c¢)(6) (il), dif), and (iv)
of this section, section 4947(a)(2) ap-
plies to trusts in which some but not all
unexpired Interests are charitable. An
estate from which the executor or ad-
ministrator is required to distribute all of
the net assets in trust or free of ftrust
to both charitable and noncharitable
beneficiaries will not be considered to be
a split-interest trust under section 4947
(a) (2) during the period of estate ad-
ministration or settlement, except as pro-
vided in paragraph (c)(6) (i) of this
section. A split-interest trust created hy
will shall be considered a split-interest
trust under section 4947(a) (2) as of the
date of death of the decedent-grantor,
except as provided in paragraph (¢) (6)
(iv) of this section. i

(ii) Estates. (A) When an estate from
which the executor or administrator 1
required to distribute all of the net asse's
in trust or free of trust to both charitable
and noncharitable beneficiaries is con-
sidered terminated for Federal Income
tax purposes under § 1.641(b)-3(a), then
the estate will be treated as a split-inter-
est trust under section 4957(a) (2) (or 8
charitable trust under section 4957(2)
(1), if applicable) between the date o7
which the estate is considered terminatct
under § 1.641(b)-3(a) and the date ob
which final distribution of the net asset
to the last remaining charitable benei-
ciary is made. This (ii) .does not affect
the determination of the tax lability
under subtitle A of either charitable Of
noncharitable beneficiaries of the estates

(B) The provisions of this (ii) may b¢
illustrated by the following example:

Ezample. X dies on January 15, 1973
bequeaths $10,000 to M, an organization
soribed in section 501(¢) (8), and the resid r
of his estate to W, his wife, A deduction 10f
the charitable bequest was allowed to X5

nd
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estate under section 20565. Substantially all
of X's estate consists of 100 percent of the
stock of a wholly owned corporation, certain
liquid assets such as marketable stocks and
securities and bank accounts, and X’s home,
automobile, and other personal property, X's
will gives his executor a full range of powers,
including the power to sell the stock of the
wholly owned corporation. After the death of
X, his executor continues to manage the
wholly owned corporation while attempting
to sell the stock of the corporation. During
this period, the executor makes no distribu-
tions to M. On May 24, 1978, the Internal
Revenue Service determines under § 1.641
(b)-8(a) that the administration of the es-
tate has been unduly prolonged and the es-
tate is considered terminated as of that date
for Federal income tax purposes. X's estate
will be treated as a split-interest trust de-
scribed in section 4947(a) (2) between May
24, 1978 and the date on which the $10,000
bequest to M is satisfied. X’s estate will there-
fore be subject to the applicable private
foundation provisions during that period
and, for example, a sale of the house by the
estate to any disqualified person (as defined
in section 4946) will be an act of self-dealing
under section 4941,

(iii) Revocable trusts which become
split-interest trusts. A revocable trust
that becomes irrevocable upon the death
of the decedent-grantor under the terms
of the governing instrument of which the
frustee iIs required to hold some or all
of its net assets in trust after becoming
irrevocable for both charitable and non-
charitable beneficiaries is not considered
& split-interest trust under section 4947
(a) (2) for a reasonable period of settle-
ment after becoming irrevocable except

that section 4941 may apply if the re-:

quirements of § 53.4941(d)-1(b) (3) are
not met. ~

Affer that period, the trust is considered
& split-interest trust under section
4947(a) (2). For purposes of this (iii),
the term “reasonable period of settle-
ment” means that period reasonably re-
quired (or if shorter, actually required)
13:.' the trustee to perform the ordinary
duties of administration necessary for
the settlement of the trust. These duties
include, for example, the collection of
assets, the payment of debts, taxes, and
distributions, and the determination of
rights of the subsequent beneficiaries.

(iv)  Certain revocable and testamen-
tary trusts which wind up. A revocable
trust that becomes irrevocable upon the
death of the decedent-grantor, or a trust
treated by will, from which the trustee
Is required to distribute all of the net
assets in trust or free of trust to both
charitable and noncharitable beneficiar-
les is not considered a split-interest trust
under section 4947(a)(2) for a reason-
able period of settlement (within the
meaning of paragraph (c) (8) (iii) of this
section) after becoming irrevocable. Af-
ter that period, the trust is considered a
split-interest trust under section 4947
(@) (2) (or a charitable trust under sec-
tion 4947(a) (1) , if applicable).

(d) Cross references; Governing in-
Slnlme?zt requirements and charitable
deduction limitations. For the applica~
:}On of section 642(c) (6) (relating to sec-
t;on 170 limitations on charitable deduc-

Ohs of non-exempt private foundation
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trusts) to a trust described in section 4947
(a) (1), see § 1.642(c)—4. For the denial
of a deduction under section 170, 545(b)
(2), 556(b) (2), 642(c), 2055, 2106(a) (2),
or 2522 for a gift, a bequest, or an
amount paid to (and the denial of a de-
duction under section 642(¢) for an
amount set aside in) a trust described
in section 4947(a) (1) or (2) that fails to
meet the applicable goverhing instru-
ment requirements of section 508(e) by
the end of the taxable year of the trust,
see section 508(d) (2) and § 1.508-2(b),
Since a charitable remainder trust (as
defined in section 664) is not exempt
under section 501(a), it is subject to sec-
tion 4947(a) (2), and thus to the govern-
ing instrument requirements of section
508(e) to the extent they are applicable.
(e) Application of sectlion 507(a).—
(1) General rule. The provisions of sec-
tion 507(a) shall not apply to a trust
described in section 4947(a) (1) or (2)
by reason of any payment to a beneficiary
that is directed by the terms of the gov-
erning instrument of the trust and is not
discretionary with the trustee or, in the
case of a discretionary payment, by rea-
son of, or following, the'expiration of the
last remaining charitable interest in the
trust. q
(2) Ezamples. The provisions of this
(e) may be illustrated by the following
‘examples:

Example (1). H creates a section 4947(a)
(1) trust under which the income is to be
pald for 15 years to R, a section 501(c)(83)
organization, Upon the expiration of 15 years,
the trust is to terminate and distribute all of
its assets to S, another “section 501 (e¢)(3)
organization. Distribution of the corpus of
the trust to S will not be considered a ter-
mination of the trust's private foundation
status within the meaning of gection 507(a).

Ezample (2). H creates a trust under which
X, a section 501(c) (3) organization, receives
$20,000 per year for a period of 20 years,
remainder to S, H's son. H is allowed a de-
duction under section 2522 for the present
value of X's interest.

When the final payment to X has been
made at the end of the 20-year period in
accordance with the terms of the trust, the
provisions of section 4947(a) (2) will cease
to apply to the trust because the trust no
longer retains any amounts for which the
deduction under section 2522 was allowed.
However, the final payment to X will not be

, considered a termination of the trust's pri-
vate foundation status within the meaning
of section 507(a).

Example (3). J creates a charitable re-
mainder annuity trust described In section
664(d) (1) under which 8, J's son, receives
$10,000 per year for life, remainder to be
distributed outright to P, an organization
described In section 501(c)(3). J is allowed
a deduction under section 170 for the value
of the remalinder interest placed In trust for
the benefit of P, and the provisions of sec-
tion 4947(a) (2) apply to the trust. At the
death of S, the trust will terminate and all
assets will be distributed to P. However, such
final distribution to P will not be considered
a termination of the trust's private founda-
tion status within the meaning of section
507(a).

§ 53.4947-2 Special rules.

(a) Limit to segregated amounts. If
any amounts held in trust are segregated
within the meaning of § 53.4947-1(c) (3),

N
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the value of the net assets for purposes
of section 507(c) (2) and (g) shall be
limited to the segregated amounts with
respect to which a deduction under sec-
tion 170, 545(b) (2), 556(b) (2), 642(c),
2055, 2106(a) (2), or 2522 was allowed.
See the regulations under section 507(¢)
(2) and (g).

(b) Applicability of sections 4943 and
4944 to snlit-interest trusts—(1) General
rule. Under section 4947(b) (3), sections
4943 and 4944 do not apply to a split-
interest trust described in section 4947
(a) (2) if:

(i) all the income interest (and none
of the remainder interest) of the trust
is devoted solely to one or more of the
purposes described in section 170(c) (2)
(B) and all amounts in the trust for
which a deduction was allowed under
section 170, 545(b) (2), 556(h) (2), 642
(e), 2055, 2106(a) (2), or 2522 have an
aggregate value (at the time for which
the deduction was allowed) of not more
than 60 percent of the aggregate fair
market value of all amounts in the trust
(after the payment of estate taxes and
all other liabilities), or

(ii) a deduction was allowed under
section 170, 545(b) (2),556(b) (2), 642(¢e),
2055, 2106(a)(2) or 2522 for amounts
payable under the terms of the trust to
every remainder beneficiary, but not. to
any income bheneficiary.

This (1) shall apply to a trust described
in paragraph (b) (1) (ii) of this section
only if all amounts payable under the
terms of the trust to every remainder
beneficiary are to be devoted solely to
one or more of the purposes described
in section 170(c) (2) (B). After the ex-
piration of all income interests in a trust
described in paragraph (b) (1) (iD) of this
section, the trust shall become subject to
section 4947(a) (1) under § 53.4947-1(b)
(2), and -section 4947(b) (3) shall no
longer apply to the trust. A pooled in-
come fund described in section 642(c)
(5) will generally meet the requirements
of paragraph '(b) (1) (ii) of this section,
as will a charitable remainder trust de-
scribed in section 664(d) (1), if in either
case it does not make payments to any
income beneficiary described in section
170¢e) .

(2) Definitions. (1) For purposes of
section 4947(b)(3) (A), the term “income
interest” shall include an interest in
property transferred in trust which is in
the form of a guaranteed annuity inter-
est or unitrust interest as described in
§ 1.170A-6(c), § 20.2055-2(e) (2) or § 25.-
2522(c)-3(c) (2) and the term “re-
mainder interest” shall include an in-
terest which succeeds an “income inter-
est” within the meaning of this (i),

(ii) For purposes of section 4947(h)
(3) (B), the term “income beneficiary”
shall include a recipient of payments
deseribed in section 642(e) (5) (F) from
a pooled income fund, payments de-
seribed in section 664(d) (1) (A) from
a charitable remainder annuity trust,
or payments described in section 664(d)
(2)(A) or (3) from a charitable re-
mainder unitrust. The term “remainder
beneficiary” shall include a beneficiary

FEDERAL REGISTER, VOL. 41, NO. 164—MONDAY, AUGUST 23, 1976




35520

of a remainder interest described in sec-
tion 642(c)(5) or 664(d)(1)(C) or
(2) (C).

(¢c) Effective date. Except as otherwise
provided in §§ 53.4947-1 and 53.4947-2
and the regulations under sections 508
(d) and fe), §§ 53.4947-1 and 53.4947-2
shall take effect on January 1, 1970.
(Secs, 4947 and 7805, Internal Revenue Code
of 1954 (68A Stat. 917; 26 U.S.C. 7805).)

DoxALD C. ALEXANDER,
Commissioner of Internal Revenue.
Approved: August 16,1976.
CHARLES M, WALKER,

Assistani Secretary
of the Treasury.

[FR Doc.76-24678 Filed 8-20-76;8:45 am]

Title 7—Agriculture

CHAPTER IX—AGRICULTURAL MARKET-
ING SERVICE (MARKETING AGREE-
MENTS AND ORDERS; FRUITS, VEGE-
TABLES, NUTS), DEPARTMENT OF
AGRICULTURE

[Valencia Orange Regulation 540, Amdt. 1]

PART 908—VALENCIA ORANGES GROWN
IN ARIZONA AND DESIGNATED PART OF
CALIFORNIA

Limitation of Handling
PREAMBLE

This regulation increases the guantity
of California-Arizona Valencia oranges
that may be shipped to fresh market dur-
ing the weekly regulation period Au-
gust 13-19, 19876. The quantity that may
be shipped is increased due to improved
market conditions for California~Arizona
Valencia oranges. The regulation and
this amendment are issued pursuant to
the Agricultural Marketing Agreement
Act of 1937, as amended, and Market-
ing Order No. 908.

59035.230 Valencia Orange Regulation

(a) Findings. (1) Pursuant to the
marketing agreement, as amended, and
Order No. 908, as amended (7 CFR Part
908) , regulating the handling of Valencia
oranges grown in Arizona and designated
part of California, effective under the ap-
plicable provisions of the Agricultural
Marketing Agreement Act of 1837, as
amended (7 U.S.C. 601-674) and upon
the basis of the recommendation and in-
formation submitted by the Valencia
Orange Administrative Committee, es-
tablished under the said amended
marketing agreement and order, and
upon other available information, it is
hereby found that the limitation of
handling of such Valencia oranges, &s
hereinafter provided, will tend to effectu-
ate the declared policy of the act.

(2) The need for an increase in the
quantity of oranges available for han-
dling during the current week results
from changes that have taken place in
the marketing situation since the issu-
ance of Valencia Orange Regulation 540
(41 FR 34006). The marketing picture
now indicates that there is a greater de-
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mand for Valencia oranges than existed
when the regulation was made effective.
Therefore, in order to provide an oppor-
tunity for handlers to handle a sufficient
volume of Valencia oranges to fill the
current demand thereby making a
greater quantity of Valencia oranges
available to meet such increased demand,
the regulation should be amended, as
hereinafter set forth.

(3) It is hereby further found that it
is impracticable and contrary to the
public interest to give preliminary notice,
engage in public rule-making procedure,
and postpone the effective date of this
amendment until 30 days after publica-
tion thereof in the FEpERAL REGISTER (5
U.8.C. 553) because the time inftervening
between the date when information upon
which this amendment is based became
available and the time when this amend-
ment must become effective in order to
effectuate the declared policy of the act is
insufficient, and this amendment relieves
restriction on the handling of Valencia
oranges grown in Arizona and designated
part of California.”

(b) Order, as amended. The provisions
in paragraph (b) (1) (iii) of §908.840
(Valencia Orange Regulation 540 (41 FR
34006) ) are hereby amended to read as
follows:

*“(i) District 1: 292,000 cartons;

“(ii) District 2: 358,000 cartons,”

(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C.
601-674.)
Dated: August 18, 1976.
« Froyp F. HEDLAND,
Director, Fruit and Vegetable
Division, Agricultural Mar=-
keting Service.
[FR Doc.76-24600 Filed 8-20-76;8:45 am]

PART 967—CELERY GROWN IN FLORIDA
Handling Regulation ’

This handling regulation estahblishes
the quantity of Florida celery to be mar-
keted fresh during the 1976-77 season,
with the objective of assuring adequate
supplies and orderly marketing.

Notice of rule making was published
in the FEpERAL REGISTER July 29, 1976 (41
FR 31558) that the Secretary of Agricul-
ture was considering the issuance of &
handling regulation designed to promote
orderly marketing of celery grown in
Florida. The proposal was discussed at a
public meeting June 9, 1976, in Orlando,
and was unanimously recommended by
the Florida Celery Committee. This com-
mittee was established under Marketing
Agreement No. 149 and Order No.
967, both as amended (7 CFR Part 967).
This program regulates the handling of
celery grown In Florida and is issued
under the Agricultural Marketing Agree-
ment Act of 1937, as amended (7 U.S.C.
601 et seq.). The notice afforded inter-
ested persons an opportunity to file writ-
ten data, views or arguments regarding
the proposal with the Hearing Clerk not
later than August 12, 1976, None was
filed,

The committee recommended a Mar-
keting Quantity of 9,223,520 crates of
fresh celery for the 1976-77 season. This
recommendation is based on the ap-
praisal of expected supply and prospec-
tive market demand for the 1976-77
season.

During the past decade, planted acre-
age generally has ranged between 10,300
and 12,800 acres each year. Yield has
been variable, mainly in response to
weather, although unfavorable market
conditions may sometimes reduce aver-
age output per acre. The 3.9 million
hundredweight produced in 1975-76 was
6 percent below the previous season and
2 percent below the 1968-69—72-73 aver-
age. The relatively small crop reflected
heavy insect-caused losses during the
fall, and a moderate decline in total acre-
age following two years of low prices.

The Marketable Quantity recom-
mended for 1976-77 of 9,223,520 crates
is 11 percent more than the 8,326,671
crates in 1975-76. Each producer will
have an allotment equal to 100 percent
of his historical marketings compared
with 90 percent in 1975-76. The recom-
mended large supply will afford the
Florida celery industry an opportunity to
evaluate market response in a situation
when maximum supplies are made avail-

. able to markets that generally exhibit

an inelastic demand. Actual acreage of
celery to be planted in Florida and else-
where for harvest during the 1976-77
season has not been officially estimated.
However, the committee projects that
11,000 acres may be planted compared
with 10,359 last season and 11,424 in
1974-75. Production may amount to 4.55
million hundredweight for fresh market-
ing as well as for processing purposes.

With no applicants for new or in-
creased Base Quantities, no reserve was
recommended for additional Base Quan-
tities under § 967.37(d) (1).

On the basis of all considerations it is
believed that this regulation will tend to
effectuate the declared policy of the act.

It 1s hereby found that good cause
exists for not postponing the effective
date of this section until 30 days after
publication in the FEDERAL REGISTER (O
U.8.C. 553) in that (1) notice was given
of the handling regulation set forth in
this section through publicity in the pro-
duction area and by publication of the
proposal in the July 29, 1976, FEDERAL
REGISTER, (2) as provided in the market-
ing agreement and order, this regulation
applies to celery marketed during the
1976-717 season, (3) compliance with this
section will not require any special preb-
aration by handlers which cannot be
completed prior to the time actual han-
dling of harvested celery begins, ap-
proximately the latter part of October,
(4) prompt lssuance of this regulation
will be beneficial to all interested per-
sons because it should afford producers
and handlers maximum time to plan
their operations accordingly, and (5) no
useful purpose will be served by posi-
poning such issuance.

The regulation is as follows:
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