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Title 26— Internal Revenue
CHAPTER I— INTERNAL REVENUE SERV
ICE, DEPARTMENT OF THE TREASURY 

[T.D. 7429]

PART 1— INCOME TAX; TAXABLE YEARS 
BEGINNING AFTER DECEMBER 31, 1953
PART 20— ESTATE TAX; ESTATES OF DE

CEDENTS DYING AFTER AUGUST 16,
1954

PART 25— GIFT TAX; GIFTS MADE AFTER 
DECEMBER 31, 1954

PART 301— PROCEDURE AND 
ADMINISTRATION

Priority of Lien; Release of Lien or 
Discharge of Property

P reamble

On January 4, 1973, a  notice of pro
posed rulemaking to conform the Income 
Tax Regulations (26 CPR  Part 1), the 
Estate Tax Regulations (26 CFR Part 
¿0), the G ift Tax Regulations (26 CFR  
Part 25), and the Regulations on Proce
dure and Administration (26 CFR Part 
301) under sections 545, 6323, and 6325 of 
the Internal Revenue Code of 1954 (re
lating to priority of lien and release of 
lien or discharge of property) to changes 
made by section 236 of the Revenue Act 
of 1964 (78 Stat. 127), section 17(a) of 
Public Law  89-493 (80 Stat. 263), and 
sections 101 and 103 of the Federal Tax  
U en  Act of 1966 (80 Stat. 1125 and 1133) 
was published in the F ederal R egister 
(38 F R  776).

Section 6323 generally relates to the 
validity and priority of a  Federal tax  
Hen against certain persons. Section 30l.- 
6323 ( b ) - l  (d ) of the proposed regula
tions provided that a  previously filed 
notice of tax lien is not valid against a 
purchaser who buys (for less than $250 
and not for resale) household goods, per
sonal effects or certain other tangible 
personal property in a casual sale, pro
vided the purchaser does not have actual 
notice or knowledge of (A ) the existence 
of a  tax lien, or (B ) that the sale is one 
of a series of sales.

No definitive rule was developed in the 
proposed regulations to determine, under 
all circumstances, when a  purchaser 
would be considered to have notice or 
knowledge that the sale was one of a  
series of sales. However, example (3) 
of proposed §301.6323 ( b ) - l  (d ) illus
trated a situation where a purchaser 
would be considered to have such notice. 
In  this example the seller advertised the 
sale of substantially all his household 
property. In  response to the advertise
ment the buyer purchased the seller’s 
dining room furniture for $200. The pur
chase occurred after a  notice of tax lien 
was filed. The example concluded that 
because such an advertisement contem

plated a series of sales to dispose of sub
stantially all the seller’s household ar
ticles, the purchaser had notice that the 
sale was one of a series of sales and, con
sequently, purchased the dining room 
furniture subject to the tax lien.

After reconsideration, it was conclud
ed that whether a particular purchaser 
would be considered to have such actual 
notice or knowledge would depend upon  
that purchaser’s background and experi
ence. Consequently, example (3) of pro
posed § 301.6323 ( b ) - l  (d ) is not con
tained in the final regulations.

Section 301.6323 ( c ) - l  (b ) and (d ) of 
the proposed regulations have been re
vised. Section 301.6323(c)-1(b) con
tained a definition of the term “commer
cial transactions financing agreement” 
for purposes of the priority rules of sec
tion 6323(c). In  addition to other re
quirements relating to such agreements, 
protection of a security interest in “qual
ified property” against a tax lien is pro-, 
vided only with respect to advances made 
under such an agreement before the 46th 
day after the date of tax lien filing or, if 
earlier, the time when the lender or 
purchaser has actual notice or knowl
edge of tax lien filing. Section 6323(c)
(2) (B ) provides that “qualified proper
ty” under a  commercial transactions fi
nancing agreement includes only prop
erty acquired by the debtor-taxpayer 
before the 46th day after the date of 
tax lien filing. Thus, there are two 45- 
day rules relating to commercial trans
actions financing agreements, i.e., one 
relating to the period during which ad
vances must be made by the "creditor 
or purchaser and another relating to the 
period during which the properly or col
lateral must be acquired by the debtor- 
taxpayer. The acquisition of notice or 
knowledge of the tax lien by the creditor 
shortens one of the periods (the one re
lating to advances) but not the other 
(the one relating to the acquisition of 
the collateral). Proposed § 301.6323(c)- 
1(b) had contained both the 45-day 
rules. In  the intesest of clarification, 
§ 301.6323(c)-(l) (b ) and (d ) have been 
revised so that the 45-day rule relating 
to advances appears in § 301.6323 ( c ) - l
(b ) of the final regulations (relating to 

commercial transactions financing agree
ment) and the 45-day rule relating to 
the acquisition of the collateral appears 
in § 301.6323(c)-1(d) of the final regu
lations (relating to qualified properly).

Sections 301.6323(c)-l(d) and 301.6323
(d ) - l ( a )  of the proposed regulations 
have been revised to reflect a change of 
position with respect to the acquisition 
of contract rights.

The proposed regulations provided 
that contract rights are considered to 
be “acquired” when, and to the extent

that, a right to payment is earned by 
performance. This position was taken in 
proposed § 301.6323(c)-1(d), relating to 
the specific protection provided a secu
rity interest in qualified property under 
a  commerical transactions financing 
agreement, and § 301.6323(d)-1(a), re
lating to the general protection provided 
with respect to advances made after tax 
lien filing under an agreement entered 
into before such filing.' However, after 
considering comments received from the 
public, the final regulations have been 
revised to provide that: for purposes 
of § 301.6323(e) - 1 (b ) , a  contract right 
is acquired by the taxpayer when the 
contract is made; for purposes of § 301.- 
6323 (d )-1 (a ), a contract Tight is sub
ject to the lien imposed by section 6321 
if the contract has been made by the 
time o f tax lien filing; and that, for pur
poses of § 301.6323(h)-1(a) (relating to 
the definition of a security interest) a 
contract right is in existence when-the 
contract is made,'

Section 301.6323 ( c ) - l  (d ) of the pro
posed regulations has also been revised to 
reflect changes in local law. In  the pro
posed regulations, § 301.6323 ( c ) - l  (d) 
provided that an account receivable is 
acquired by a taxpayer at the time, and 
to the extent, a right to payment is 
earned by performance. Because some 
jurisdictions have adopted a  revised defi
nition of an “account”, the regulations 
have been revised to emphasize that the 
priority of a security interest over a  Fed
eral tax lien does not depend upon local 
law definitions of the various types of 
property interests comprising commer
cial financing security.

Section 301.6323 ( g ) - l  (b ) (2) (ii) of 
the proposed regulations have been re
vised to extend a transitional date for 
sending change of address notices to the 
Internal Revenue Service. Under the 
proposed regulations, a change of ad
dress notice sent to any office of the 
Service would be effective, provided such 
notice was received prior to July 1, 1973. 
Section 301.6323 ( g ) - l ( b )  (2 ) (ii) of the 
final regulations provides that-such a 
notice sent to any office of the Service 
will be effective, provided that it is re
ceived prior to tiie date this Treasury de
cision is published in the F ederal R eg*
ISTER. ... ,

A doption  of A mendments to the 
R egulations

On January 4, 1973, a notice of pro
posed rule making was published in the 
F ederal R egister (38 FR  776) in order to 
conform the Income Tax Regulations, 
the Estate Tax Regulations, the G ift Tax 
Regulations and the Regulations on Pro
cedure and Administration (26 CFR- 
Parts 1, 20, 25, and 301) under sections 
545, 6323, and 6325 of the Internal Reve
nue Code of 1954 to section 236 of the 
Revenue Act of 1964 (78 Stat. 127), sec
tion 17(a) of Public Law  89-493 (80 
Stat. 263), and sections 101 and 103 or 
the Federal Tax Lien Act of 1966 (80 
Stat. 1125 and 1133). Section 301.6323
( g ) - l  of the regulations hereby adoptea 
supersedes §§400.1 and 400.1-1 “ r f  
chapter, relating to section 101(a) of the 
Federal Tax Lien Act of 1966, which were
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prescribed by T. D. 6932, approved Oc
tober 13, 1967 (32 FR  14385). Section 
301.6325-1 of the regulations hereby 
adopted supersedes §§ 400.2 and 400.2-1 
of this chapter, relating to section 103
(a) of such Act, which were prescribed 
by T. D. 6944, approved January 17,1968 
(33 FR  732). After taking into consid
eration all such relevant matter as was 
presented by interested persons regard
ing the rules proposed, the amendment 
of the regulations as proposed is hereby 
adopted, subject to the changes set forth 
below:

Paragraph 1. Paragraph (b ) of § 301.- 
6323(a)-1, as set forth in paragraph 7 
of the appendix to the notice of pro
posed rule making, is revised by deleting 
the word “security” from the last sen
tence thereof.

Par. 2. Example (3) of § 301.6323 (b )^ l
(d) (3 ), as set forth in paragraph 7 of 
the appendix to the notice of proposed 
rule making, is deleted and example (4) 
of such section is renumbered as example
(3).

Par. 3. Paragraph (j )  (1) of § 301.6323
(b ) - l ,  as set forth in paragraph 7 of 
the appendix to the notice of proposed 
rule making, is revised by deleting the 
reference to paragraph (i) (2) in the first 
sentence and by inserting a reference to 
subparagraph (2) in  lieu thereof. The 
third sentence of such paragraph is re
vised by striking out the phrase “I f  a 
passbook loan is made” and inserting in 
lieu thereof “Even though an original 
passbook loan is made”. As revised, 
§ 301.6323(b )—1 ( j )  (1> reads as follows:
S 301.6323(b)—1 Protection for certain 

interests even though notice filed.
* * * * *

(j) Passbook loans— (1) In  general. Even 
though a notice of a lien imposed by section 
6321 is filed in accordance with § SOI.6323
(f )- l ,  the lien is not valid against an insti
tution described in section 581 or 591 to the 
extent of any loan made by the institution 
which is secured by a savings deposit, share, 
or other account evidenced by a passbook 
(as defined in subparagraph 2 of this para
graph) i f  the institution has been continu
ously in possession of the passbook from the 
time the loan is made. This paragraph ap
plies only to a loan made without actual 
notice or knowledge (as defined in para
graph (a) of §301.6323 ( i ) - l )  o f the exist- 
once of the lien. Even though an original 
passbook loan is made without actual notice 
or knowledge o f the existence o f the lien, 
this paragraph- does not apply to any addi
tional loan made after knowledge o f the lien 
is acquired by the Institution even i f  it  con
tinues to retain the passbook from the time 
the original passbook loan is made.

* * * * *
Par- 4. Section 301.6323 (c ) - l ,  as set 

forth in paragraph 7 of the appendix to 
the notice of proposed rule making, is 
amended by revising paragraphs ( b ) , (c ) 
and (d) of such section. As revised, para
graphs (b ), (c) and (d ) of § 301.6323
(c) - l  read as follows:
§ 301.6323(c)—!  Protection for commercial 

transactions financing agreements.
* • • .  *

(h) Commercial transactions financing 
agreement. For purposes o f this section, the

term "commercial transactions financing 
agreement” means a written agreement en
tered into by a person in the course o f his 
trade or business—

(1) To make loans, to the taxpayer 
(whether or not at the option o f the person 
agreeing to make such loans) to be secured 
by commercial financing security acquired 
by the taxpayer in the ordinary course of 
his trade or business, or

(2) To purchase commercial financing 
security, other than inventory, acquired by 
the taxpayer in the ordinary course of his 
trade or business.

Such an agreement qualifies as a commer
cial transactions financing agreement only 
with respect to loans or purchases made 
under the agreement before ( i )  the 46th 
day after the date of tax lien filing or, 
(i i ) the time when the lender or purchaser 
has actual notice or knowledge (as defined 
in paragraph (a) o f § 301.6323( i ) - l )  of the 
tax lien filing, i f  earlier. For purposes of 
this paragraph, a loan or purchase is consid
ered to have been made in the course of 
the lender’s or" purchaser’s trade or business 
if such person is in the business o f financing 
commercial transactions (such as a bank or 
commercial factor) or i f  the agreement is 
incidental to the conduct of such person’s» 
trade or business. For example, i f  a manu
facturer finances the accounts receivable of 
one of his customers, he is considered to 
engage in such financing in the course of 
his' trade or business. The extent o f the prior
ity of the lender or purchaser over the tax 
lien is the amount o f his disbursements made 
before the 46th day after the date the notice 
of tax lien is filed, or made before the date 
(before such 46th day) on which the lender 
or purchaser has actual notice or knowledge 
of the filing o f the notice of the tax lien.

(c) Commercial financing security— (1) In  
general. The term “ commercial financing 
security”  means—

(1) Paper of a kind ordinarily arising in 
commercial transactions,

(ii) Accounts receivable (as defined in 
subparagraph (2) o f this paragraph),

(ill) Mortgages on real property, and
(iv ) Inventory.

For purposes of this subparagraph, the 
term “paper of a kind ordinarily arising in 
commercial transactions” in general includes 
any written document customarily used in 
commercial transactions. For example, such 
written documents include paper giving con
tract rights (as defined in subparagraph (2) 
of this paragraph), chattel paper, documents 
o f title to personal property, *and negotiable 
instruments or securities. The term “com
mercial financing security”  does not include 
general intangibles such as patents or copy
rights. A mortgage on real estate (including 
a deed of trust, contract for sale, and «imiiar 
instrument) may be commercial financing 
security i f  the taxpayer has an interest in 
the mortgage as a mortgagee or assignee. The 
term “ commercial financing security”  does 
not include a mortgage where the taxpayer is 
the mortgagor of realty owned by him. For 
purposes of this subparagraph, the term 
“ inventory” includes raw materials and goods 
in process as well as property held by the 
taxpayer primarily for sale to customers in 
the ordinary course of his trade or business.

(2) Definitions. For purposes o f §§ 301.6323
(d )—1, 301.6323(h)-l and this section—

(i) A contract right is any right to pay
ment under a contract not yet earned by 
performance and not evidenced by an instru
ment or chattel paper, and

(ii) An account receivable is any right to 
payment for goods sold or leased or for serv
ices rendered which is not evidenced by an 
instrument or chattel paper.

(d ) Qualified property. For purposes of 
paragraph (a) o f this section, qualified prop

erty consists solely o f commercial financing 
security acquired by the taxpayer-debtor .be
fore the 46th day after the date o f tax lien 
filing. Commercial financing security ac
quired before such day may be qualified prop
erty even though it  is acquired by the tax
payer after the lender received actual notice 
or knowledge o f the filing of the notice o f the 
tax lien. For example, although the receipt of 
actual notice or knowledge o f the filing o f 
the notice o f the tax lien has the effect of 
ending the period within which protected 
disbursements may be made to the taxpayer, 
property which is acquired by the taxpayer 
after the lender receives actual notice or 
knowledge of such filing and before such 46th 
day, which otherwise qualifies as commercial 
financing security, becomes commercial fi
nancing security to which the priority of the 
lender extends for loans made before he re
ceived the actual notice or knowledge. An 
account receivable (as defined in paragraph
(c) (2) (11) o f this section) is acquired by 
a taxpayer at the time, and to the extent, a 
right to payment is earned by performance. 
Chattel paper, documents o f title, negotiable 
instruments, securities, and mortgages on 
real estate are acquired by a taxpayer when 
he obtains rights in the paper or mortgage. 
Inventory is acquired by the taxpayer when 
title passes to him. A contract right (as de
fined in paragraph (c ) (2) (1) o f this section) 
is acquired by a taxpayer when the contract 
is made. Identifiable proceeds, which arise 
from the collection or disposition o f qualified 
property by the taxpayer, are considered to 
be acquired at the time such qualified prop
erty is acquired i f  the secured party has a 
continuously perfected security .interest in 
the proceeds under local law. The term 
“proceeds” includes whatever is received 
when collateral is sold, exchanged, or col
lected. For purposes of this paragraph, the 
term “ Identifiable proceeds” does not include 
money, checks and the like which have been 
commingled with other cash proceeds. Prop
erty acquired by the taxpayer after the 45th 
day following tax lien filing, by the expendi
ture of proceeds, is not qualified property.

*  *  *  *  *

Par. 5. Examples (2) and (3) of § 301.- 
6323 (c )-2  (d ) , as set forth In paragraph  
7 of the appendix to the notice of pro
posed rule making, are revised to pro
vide appropriate cross references to other 
provisions of section 6323 and the regu
lations thereunder. As revised, examples
(2) and (3) of § 301.6323 (c )-2  (d ) read 
as follows:
§ 301.6323(c) -2  Protection for real prop

erty construction or improvement fi
nancing agreements.

• * * * • #
(d ) Examples. The provisions of this para

graph may be Illustrated by the following 
examples:

* * * * *
Example (2 ). ( i )  C is awarded a contract 

tor the demolition o f several buildings. On 
March 3, 1969, C enters into a written agree
ment with D which provides that D will make 
cash disbursements to finance the demolition 
and also provides that repayment o f the dis
bursements is secured by any sums due C un
der the contract. On AprU 1, 1969, in accord
ance with § 301.6323 ( f ) - l ,  a notice o f lien is 
filed with respect to C’s delinquent tax lia
bility. With actual notice o f the tax lien, D 
makes cash disbursements to C on August 1, 
September 1, and October 1, 1969. Under local 
law D’s security Interest in the proceeds o f 
the contract with respect to  the disburse
ments is entitled to priority over a Judgment 
lien arising 'on April 1, 1969 (the date of tax 
lien filing) out of an unsecured obligation.
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(i i ) Because D’s security interest arose by 
reason o f disbursements made pursuant to a 
writen agreement, entered into before tax 
lien filing, to make cash disbursements to 
finance a contract to demolish real prop
erty, and because D’s security interest is valid 
under local law against a judgment lien aris
ing as of the time of tax lien filing out of 
an unsecured obligation, the tax lien is not 
valid with respect to D’s security interest in 
the proceeds o f the demolition contract.

Example (3 ). Asume the same facts as in 
example (2) and, in addition, assume that, as 
further security for the cash disbursements, 
the March 3, 1969 agreement also provides for 
a security interest in all of C’s demolition 
equipment. Because the protection o f the se
curity interest arising from the disburse
ments made after tax lien filing under the 
agreement is limited under section 6323 (c)
(3) to the proceeds o f the demolition con
tract and. because, under the circumstances, 
the security interest in the equipment-is not 
otherwise protected under section 6323, the 
tax lien will have priority over D’s security 
interest in the equipment.

*  *  •  *  *

Par. 6. Paragraph (a ) of § 301.6323
(d ) - l ,  as set forth in paragraph^ of the 
appendix to the notice of proposed rule 
making, is revised to read as follows:
f  301.6323(d)-l 45-day period for making 

disbursements.
(a ) In  general. Even though a notice of a 

Hen imposed by section 6321 is filed in ac
cordance with {  301.6323( f ) —1, the lien is not 
valid with respect to a security interest which 
comes into existence, after tax lien filing, by 
reason o f disbursements made before the 
46th day after the date o f tax lien filing, or 
i f  earlier, before the person making the dis
bursements has actual notice or knowledge 
o f the tax lien filing, but only if  the security 
interest is—

(1) In  property which is subject, at the 
time o f tax lien filing, to the lien Imposed by 
section 6321 and which is covered by the 
terms o f a written agreement entered into 
before tax lien filing, and

(2) Protected under local law against a 
judgment lien arising, as o f the time of tax 
lien filing,-out o f an unsecured obligation.
Por purposes o f subparagraph (1) o f this 
paragraph, a contract light (as defined ̂ in 
paragraph (c ) (2 ) ( i )  o f S 301.6323 ( c ) - l )  is 
subject, at the time o f tax lien filing, to the 
lien Imposed by section 6321 i f  the contract 
has been made by such time. An account re
ceivable (as defined in paragraph (c ) (2) (i i ) 
o f i  301.6323 ( c ) - l )  is subject, at the time of 
tax lien filing, to the lien imposed by section 
6321 if, and to the extent, a right to payment 
has been earned by performance at such time. 
For purposes o f subparagraph (2) o f this 
paragraph, a judgment lien is a lien held by a 
judgment lien creditor as defined in para
graph (g ) o f $ 301.6323 (h )- l .  For purposes 
o f this section, it  Is Immaterial that the 
written 'agreement provides that the dis
bursements are to be made at the option o f 
the person making the disbursements. See 
paragraphs (a ) and (e) o f S 301.6323 (h ) - l  
for definitions o f the terms "security in-

. terest”  and "tax lien filing”, respectively. See 
paragraph (a ) o f S 301.6323 (1)-1 for certain 
circumstances under which a person is 
deemed to have actual notice or knowledge 
o f a fact.• * * * *

P a r . 7. Section 301.6323 ( f ) - l ,  as set 
forth in paragraph 7 of the appendix to 
the notice of proposed rule making, is 
changed by revising so much of para

graph (a ) as precedes subparagraph (1) 
to read as follows:
S 301.6323( f ) - l  Place for filing notice; 

form.
~(a) Place for filing. The notice of lien re

ferred to in § 301.6323 (a ) - l  shall be filed as 
follows:

* * — * ^  •
Par. 8. Subdivisions (i) and (ii) of 

§ 301.6323 ( g ) - l  (b ) (2 ), as set forth in  
paragraph 7 of the appendix to the no
tice of proposed rule making, are re
vised to read as follows:
§ 301.6323(g ) - l  Refiling of notice of tax 

lien.
* * * • *

(b ) Place for refiling notice o f lien  * * *
(2) Notice of change o f  taxpayer’s resi

dence— (i) In  general. Except as provided in 
subdivision (ii ) or (ill) o f this subpara
graph, for purposes o f this section, a notice 
of ehange of a taxpayer’s residence will be 
effective only if  it (A ) is received, in writing, 
from the taxpayer or his representative by 
the district director or the service center di
rector having jurisdiction where the original 
notice of lien was filed, (B ) relates to an un
paid tax liability of the taxpayer, and (C ) 
states the taxpayer’s name and the address 
o f his new residence. Although it  is not nec
essary that a written notice contain thev tax
payer’s identifying number authorized by 
section 6109, it is preferable that it  include 
such number. For purposes o f this sub
division, a notice of change o f a taxpayer’s 
residence shown on a return or an amended 
return (Including a return o f the same tax) 
wlU not be effective to notify the Internal 
Revenue Service.

(i i )  Notice received before August 23,1976. 
For purposes o f this- section, a notice of a 
change o f a taxpayer’s residence will also be 
effective i f  it  (A ) is received, in writing, by 
any office of the Internal Revenue Service 
before August 23, 1976, from the taxpayer or 
his representative, (B ) relates to an unpaid 
tax liability o f the taxpayer, and (C ) states 
the taxpayer’s name and the address of his 
new residence.

* * * * *
Par. 9. Paragraph (a ) (1) of § 301.6323

(h )  - l ,  as set forth in paragraph 7 of the 
appendix to the notice of proposed rule 
making, is revised to read as follows:
§ 301.6323 ( h ) - l  Definitions.

(a ) Security interests— (1) In  general. The 
term "security interest”  means any interest 
in property acquired by contract for the pur
pose o f securing payment or performance of 
an obligation or indemnifying against loss or 
liability. A  security interest exists, at any 
time—

(i )  If, at such time, the property is in 
existence and the interest has become pro
tected tmder local law against a subsequent 
judgment lien (as provided in subparagraph
(2) o f this paragraph) arising out o f an 
unsecured obligation; and

(ii )  To the extent that, at such time, the 
holder has parted with money or money’s 
worth (as defined in subparagraph (3) of 
this paragraph).
For purposes o f this subparagraph, a con
tract right (as defined in paragraph (c ) (2)
( i )  o f S 801.6323( c ) - l )  is in existence when 
the contract is made. An account receivable 
(as defined in paragraph (c ) (2) (i i ) o f S 301.- 
6323(c)—1) is in existence when, and to the 
extent, a right to payment is earned by 
performance. A  security interest must be in 
existence, within the meaning of this para

graph, at the time as o f which Its priority 
against a tax lien is determined. Fbr ex
ample, to  be afforded priority under the 
provisions o f paragraph (a ) o f § 301.6323
(a ) - l  a security Interest must be in exist
ence within the meaning o f this paragraph 
before a notice of lien is filed.
. ~ * * * * *

Par. 10. Paragraph (e) of § 301.6323
(h ) - l ,  as set forth in paragraph 7 of 
the appendix to the notice of proposed 
rule making, is revised to provide a  cross 
reference. As revised, § 301.6323(h)-J
(e) reads as follows:
§ 301.6323( h ) - l  Definitions.

*  *  *  *  *

(e ) Tax lien filing. The term “ tax lien 
filing” means the filing of notice o f the lien 
imposed by section 6321 in accordance with 
§ 301.6323(f)-l.

• * * • *
(This Treasury decision is issued under the 

authority contained in section 7805 o f the 
Internal Revenue Code of 1954. (68A Stat. 
917; 26 U.S.C. 7805).)

D onald C . A lexander,
Commissioner of Internal Revenue.

Approved: August 16, 1976.
Charles M . W alker ,

Assistant Secretary 
of the Treasury.

In  order to conform the Income Tax 
Regulations, the Estate Tax Regulations, 
the G ift Tax Regulations and the Regu
lations on Procedure and Administration 
(26 CFR Parts 1, 20, 25, and 301) under 
sections 545, 6323, and 6325 of the In
ternal Revenue Code of 1954 to section 
236 of the Revenue Act of 1964 (78 Stat. 
127), section 17(a) of Public Law  89-493 
(80 Stat. 263), and sections 101 and 103 
of the Federal Tax Lien Act of 1966 (80 
Stat. 1125 and 1133), such regulations 
are amended as set forth hereinafter. 
Section 301.6323 ( g ) - l  of the regulations 
hereby adopted supersedes those provi
sions of §§ 400.1 and 400.1-1 of this chap
ter relating to section 101(a) of the 
Federal Tax Lien Act o f 1966 which were 
prescribed by T.D. 6932, approved Octo
ber 13, 1967 (32 F.R. 14385). Section 
301.6325-1 hereby adopted supersedes 
those provisions of §8 400.2 and 400.2-1 
of this chapter relating to section 103(a) 
of such Act which were prescribed by 
TJD. 6944, approved January 17, 1968 (33 
F.R. 732).

A. Part 1, Income T ax  Regulations, of 
26 CFR Chapter I, is amended as follows:

P aragraph 1. Paragraph ( i )  (1 ) of 
§ 1.545-2 is amended to read as follows:
§ 1.545—2 Adjustments to taxable in

come.
* * * * *

(i) Amount of a lien in favor of the 
United States. (1 ) I f  notices of lien are 
filed in the manner provided in section 
6323(f), tiie amount of the liability to the 
United States outstanding at the close of 
tiie taxable year, and secured by such 
liens which are in effect at that time, 
shall be allowed as a  deduction in com
puting undistributed personal holding 
company income. However, the amount
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of such déduction which may be allowed 
for any taxable year shall not exceed the 
taxable income (as adjusted for pur
poses of determining the undistributed 
personal holding company income, but 
without regard to the deduction under 
section 545(b) (9 ) )  for such year. The  
fact that the amount of, or any part of, 
the outstanding obligation to the United 
States was deducted for ori§ taxable year 
does not prevent its deduction for a sub
sequent taxable year to the extent the 
obligation is still outstanding at the close 
of the subsequent taxable year and is se
cured by a lien, notice of which has been 
filed.

* * * * *
B. Part 20, Estate Tax Regulations, of 

26 CPR Chapter I, is amended as follows: 
P ar. 2. Section 20.6323 is amended by 

revising sections (a ) through (e ), by 
adding subsections (f  ) through ( i ) , and 
by revising the historical note. These re
vised and added provisions read as 
follows:
§ 20.6323 Statutory provisions ; validity

and priority against Certain persons. 
Sec. 6323. Validity and priority against 

certain persons•—(a) Purchases, holders of 
security interests, mechanics’s lienors, and 
judgment lien creditors. The lien imposed by 
section 6321 shall not bë valid as against any 
purchaser, holder of a security interest, me
chanic’s lienor, or judgment lien creditor 
until notice thereof which meets the require
ments of subsection ( f )  has been filed by 
the Secretary or his delegate.

(b) Protection for certain interests even 
though notice filed. Even though notice of a 
lien imposed by section 6321 has been filed, 
such lien shall not be valid—

(1) Securities. With respect to a security 
(as defined In subsection (h ) (4) ) —

(A) As against a purchaser of such security 
who at the time of purchase did not have 
actual notice or knowledge o f the existence 
of such lien; and

(B) As against a holder of a security in
terest in such security who, at the time such 
interest came into existence, did not have 
actual notice or knowledge of the existence 
of such lien.

(2) Motor vehicles. With respect to a motor 
vehicle (as defined in subsection (h ) (3) ), as 
against a purchaser of such motor vehicle,

(A) At the time of the purchase such 
purchaser did not have actual notice or 
knowledge of the existence of such lien, and

(B) Before the purchaser obtains such 
notice or knowledge, he has acquired pos
session of such motor vehicle and has not 
thereafter relinquished possession of such 
motor vehicle to the seller or his agent.

ffj) Personal property purchased at retail. 
With respect to tangible personal property 
purchased at retail, as against a purchaser 
n the ordinary course of the seller’s trade or 
^iness, unless at the time of such purchase 
such purchaser intends such purchase to (or 
nows such purchase wilt) hinder, evade, or 

■ J -  the collection of any tax under this

m erSOnâ  VroPerty purchased in casual 
'. respect to household goods, per-

. al euects, or other tangible personal prop-
^escribed in section 6334(a) purchased 

ioeft ror resale) In a casual sale for less than 
„  . ’ 68 egalnst the purchaser, but only if  
__ . Purchaser does not have actual notice

owledge (A ) of the existence o f such 
° f sale1 this sale is one of a series

(5 ) Personal property subject to  posses
sory lien. With respect to tangible personal 
property subject to a lien under local law 
securing the reasonable price of the repair 
or improvement of such property, as against 
a holder of such a lien, i f  such holder is, and 
has been, continuously in possession of such 
property from the time such lien arose.

(6) Real property tax and special assess
ment liens. With respect to real property, as 
against a holder of a lien upon such property, 
i f  such lien is entitled under local law to 
priority over security , interests in such*prop- 
erty which are prior in time, and such lien 
secures payment of—

(A ) A tax of general application levied by 
any taxing authority based upon the value 
of such property;

(B ) A special assessment imposed directly 
upon such property by any taxing authority, 
i f  such assessment is imposed for the purpose 
of defraying the cost of any public improve
ment; or

(C) Charges for utilities or public services 
furnished to such property by the United 
States, a State or political subdivision there
of, or an instrumentality of any one or more i 
of the foregoing.

(7) Residential property subject to a me
chanic’s lien for certain repairs and im 
provements. With respect to real property 
subject to a lien for repair or Improvement 
of a personal residence (containing not more 
than four dwelling units) occupied by the 
owner of such residence, as against a me
chanic’s lienor, but only i f  the contract price 
on the contract with the owner is not more 
than $1,000.

(8) Attorneys’ liens. With respect to a 
judgment or other amount in settlement of 
a claim or of a cause of action, as against 
an attorney who, under local law, holds a 
lien upon or contract enforcible against such 
judgment or amount, to the extent of his 
reasonable compensation for obtaining such 
judgment or procuring such settlement, ex
cept that this paragraph shall not apply to 
any judgment or amount in settlement of 
a claim or of a cause of action against the 
United States to the extent that the United 
States offsets such judgment or amount 
against any liability of the taxpayer to the 
United States.

(9) Certain insurance contracts. With re
spect to a life insurance, endowment, or an
nuity contract, as against the organization 
which is the insurer under such contract, 
at any time—

(A ) Before such organization had actual 
notice or knowledge of the existence of such 
lien;

(B ) After such organization had such no
tice or knowledge, with respect to advances 
required to be made automatically to main
tain such contract in force under an agree
ment entered into before such organization 
had such notice or knowledge; or

(C ) After satisfaction of a levy pursuant 
to section 6332(b), unless and until the 
Secretary or his delegate delivers to such 
organization a notice, executed after the date 
of such satisfaction, of the existence of such 
lien.

(10) Passbook loans. With respect to a 
savings deposit, share, or other account, evi
denced by a passbook, with an institution 
described in section 681 or 591, to the extent 
of any loan made by such institution with
out actual notice or knowledge of the exist
ence o f such lien, as against such institu
tion, i f  such loan is secured by such account 
and if  such institution has been continu
ously in possession o f such passbook from 
the time the loan is made.

Xc) Protection for certain commercial 
transactions financing agreements, etc.— (1) 
In  general. To the extent provided in this 
subsection, even though notice o f a lien

Imposed by section 6321 has been filed, such 
lien, shall not be valid with respect, to a 
security interest which came into existence 
after tax lien filing but which—

(A ) Is in qualified property covered by 
the terms o f a written agreement entered 
into before tax lien filing and constituting—

(1) A commercial transactions financing 
agreement,

(ii) A real property construction or im
provement financing agreement, or

(iii) An obligatory disbursement agree
ment, and

(B ) Is protected under local law against 
a judgment lien arising, as of the time of 
tax lien filing, out of an unsecured obligation.

(2) Commercial transactions financing 
agreement. For purposes of this subsection—

(A ) Definition. The term “ commercial 
transactions financing agreement’’ means an 
agreement (entered into by a person in the 
course of his trade or business)—

(i) To make loans to the taxpayer to be 
secured by commercial financing security 
acquired by the taxpayer in the ordinary 
course of his trade or business, or

(il ) To purchase commercial financing se
curity (other than inventory) acquired by 
the taxpayer in the ordinary course of his 
trade or business;
but such an agreement shall .be treated as 
coming within the term only to the extent 
that such loan or purchase is made before 
the 46th day after the date of tax Hen filing 
or ( i f  earlier) before the lender or purchaser 
had actual notice or knowledge of such tax 
lien filing.

(B ) Lim itation on qualified property. The
term “ qualified property” , when used with 
respect to a commercial transactions fi
nancing agreeinent, Includes only commercial 
financing security acquired by the taxpayer 
before the 46th day after the date of tax 
lien filing. ■ ' ■

(C ) Commercial financing security defined. 
The term “ commercial financing security”  
means ( i )  paper o f a kind ordinarily arising 
in commercial transactions, (il) accounts re
ceivable, (iii) mortgages_on real property, 
and (lv ) inventory.

(D ) Purchaser treated as acquiring se
curity interest. A person who satisfies sub- 
paragraph (A ) by reason o f clause (ii) 
thereof shall be treated sis having acquired 
a security interest in commercial financing 
security.

(3) Real property construction or improve
ment financing agreement. For purposes of 
this subsection—

(A ) Definition. The term "real property 
construction or improvement financing 
agreement" means an agreement to make 
cash disbursements to finance—

(i )  The construction or improvement of 
real property,

(ii) A contract to construct or improve 
real property, or

(iii) The raising or harvesting o f a farm 
crop or the raising o f livestock or other 
animals.

For purposes of clause ( i i i ) ,  the furnishing 
o f goods and services shall be treated as thp 
disbursement o f cash.

(B ) Lim itation on qualified property. The 
term “qualified property” , when used with 
respect to a real property construction or 
improvement financing agreement, includes 
only—

(1) In the case of subparagraph (A ) ( i ) , the 
real property with respect to which the con
struction or Improvement has been or is to 
be made,

(ii) In  the case o f subparagraph (A ) ( i i ) ,  
the proceeds of the contract described 
therein, and

(iii) In  the case of subparagraph (A ) (ii i ), 
property subject to the lien imposed by sec
tion 6321 at the time o f tax lien filing and
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the crop or the livestock or other animals 
referred to in subparagraph (A ) ( i l l ) .

(4) Obligatory disbursement agreement. 
For purposes of this subsection—

(A ) Definition. The term “obligatory dis
bursement agreement”  means an agreement 
(entered into by a person in the course o f 
his trade or business) to make disburse
ments, but such an agreement shall be 
treated as coming within the term only to 
the extent' of disbursements which are re
quired to be made by reason of the interven
tion of the rights of a person other than 
the taxpayer.

(B ) Lim itation on qualified property. The 
term “qualified property” , when used with 
respeqt to an obligatory disbursement agree
ment, means property subject to the lien im
posed by section 6321 at the time of tax 
lien filing and (to  the extent that the ac
quisition is directly traceable to the dis
bursements referred to in subparagraph
( A ) ) property acquired by the taxpayer after 
tax lien filing.

(C ) Special rules for surety agreements. 
"Where the obligatory disbursement agree
ment is an agreement Insuring the perform
ance o f a contract between the taxpayer and 
another person—

(i)  The term “qualified property” shall be 
treated as also including the proceeds of 
the contract the performance of which was 
insured, and

(ii) I f  the contract the performance o f 
which was insured was a contract' to con
struct or improve real property, to produce 
goods, or to furnish services, the term “qual
ified property” shall be treated as also Includ
ing any tangible personal property used by 
the taxpayer in the performance o f such In
sured contract.

(d ) 45-day period for making disburse
ments. Even though notice of a lien imposed 
by section 6321 has been filed, such lien shall 
not be valid with respect to a security inter
est which came into existence after tax lien 
filing by reason of disbursements made before 
the 46th day after the date o f tax lien filing, 
or ( i f  earlier) before the person making such 
disbursements had actual notice or knowl
edge o f tax lien filing, but only if such se
curity interest—

(1) Is in property (A ) subject, at the time 
o f tax lien filing, to the lien imposed by sec
tion 6321, and (B ) covered by the terms of a 
written agreement entered into before tax 
lien filing, and

(2) Is protected under local law against a 
judgment lien arising, as of the time of tax 
lien filing, out o f an unsecured obligation.

(e ) Priority of interest and expenses. I f  the 
lien imposed by section 6321 is not valid as 
against a lien or security interest, the priority 
o f such'lien or security interest shall extend 
to—

(1) Any interest or carrying charges upon 
the obligation secured,

(2) The reasonable charges and expenses 
o f an indenture trustee or agent holding the 
security interest for the benefit o f the holder 
o f the security interest,

(8) The reasonable expenses, including 
reasonable compensation for attorneys, ac
tually incurred in collecting or enforcing the 
obligation secured,

(4) The reasonable costs o f insuring, pre
serving, or repairing the property to which 
the lien or security interest relates,

(5) The reasonable costs of insuring pay
ment o f the obligation secured, and

(6) Amounts paid to satisfy any lien on 
the property to whjch the lien or security 
interest relates, but only i f  the lien so satis
fied is entitled to priority over the lien im
posed by section 6321,
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to the extent that, underlocal law, any such 
item has the same priority as the lien or 
security interest to which it relates.

( f )  Place for filing notice,v form— (1) Place 
for filing. The notice referred to in subsection
(a) shall be filed—

(A ) Under State laws— (i) Real property. 
In  the case of real property, in one office 
within the State (or the county, or other gov
ernmental subdivision), as designated by 
the laws of such State, in which the property 
subject to the lien is situated; and

(ii) Personal property. In the case of per- ‘ 
sonal property, whether tangible or intangi
ble, in one office—within the State (or the 
county, or other governmental subdivision), 
as designated by the laws of such State, in 
which the property subject to the lien is 
situated; or

(B ) With clerk of district court. In the o f
fice of the clerk of the U.S. district court 
for the judicial district in which the property 
subject to the lien is situated, whenever the 
State has not by law designated one office 
which meets the requirements of subpara
graph (A ); or

‘(C) With recorder o f deeds o f the D istrict 
of Columbia. In the office of the Recorder of 
Deeds o f the District o f Columbia, i f  the 
property subject to the lien is situated in the 
District of Columbia.

(2) Situs of property subject to  lien. For 
purposes of paragraph (1 ), property shall be 
deemed to be situated—

(A ) Real property. In  the case of real prop
erty, at its physical location; or

(B ) Personal property. In  the case of per
sonal property, whether tangible or intangi
ble, at the residence o f the taxpayer at the 
time the notice of lien is filed.
For purposes o f paragraph (2) (B ), the resi
dence o f a corporation or partnership shall 
be deemed to be the place at which the prin
cipal executive office o f the business is lo
cated, and the residence of a taxpayer whose 
residence is without the United States shall 
be deemed to be in the District of Columbia.

(3) Form. The form and content o f the 
notice referred to in subsection (a) shall be 
prescribed by the Secretary or his delegate. 
Such notice shall be valid notwithstanding 
any other provisión of law regarding the form 
or content o f a notice o f lien.

(g ) Refiling of notice. For purposes of this 
section—

(1) General rule. Unless notice o f lien is 
refiled in the manner prescribed in para
graph (2) during the required refiling period, 
such notice of lien shall be treated ais filed 
on the date on which it is filed (in accord
ance with subsection ( f ) )  after the expira
tion o f such refiling period.

(2) Place for filing. A  notice of lien refiled 
during the required refiling period shall be 
effective only—

(A ) I f  such notice o f lien is reflled in the
office in which the prior notice o f lien was 
filed; and _

(B ) In  any case in which, 90 days or more 
prior to the date o f a refiling of potice o f 
lien under subparagraph (A ), the Secretary 
or his delegate received written Information 
(in  the manner prescribed in regulations is
sued by the Secretary or his delegate) con
cerning a change in the taxpayer’s residence, 
i f  a notice of such lien is also filed in accord
ance with subsection ( f )  In the State in 
which such residence is located.

(3) Required refiling period. In  the case o f 
any notice of lien, the term “required refiling 
period” means—

(A ) The 1-year period ending 30 days after 
the expiration o f 6 years after the date of the 
assessment of the tax, and

(B ) The 1-year period ending with the ex
piration of 6 years after the close of the 
preceding required refiling period for such 
notice of lien.

(4) Transitional rule. Notwithstanding 
paragraph (3 ), if the assessment of the tax 
was made before January 1, 1962, the first 
required refiling period shall be the calendar 
year 1967.

(h ) Definitions. For purposes of this sec
tion and section 6324—

(1) Security interest. The term "security 
interest” means any interest in property ac
quired by contract for the purpose of se
curing payment or performance of an obli
gation or indemnifying against loss or li
ability. A security Interest exists at any time 
(A ) if, at such time, the property is in ex

istence and the interest has become protected 
under local law against a subsequent Judg
ment lien arising out of an unsecured obliga
tion, and (B ) to the extent that, at such 
time, the holder has parted with money or 
money’s worth.

(2) Mechanic’s lienor. The term “me
chanic’s lienor” means any person who under 
local law has a lien on real property (or on 
the proceeds of a contract relating to real 
property) for services, labor, or materials fur
nished in connection with the construction 
or improvement of such property. For pur
poses o f the preceding sentence, a person has 
a lien ón the earliest date such lien becomes 
valid under local law against subsequent 
purchasers without actual notice, but not 
before he begins to furnish the services, 
labor, or materials.

(3) Motor vehicle. The term “motor ve
hicle”  means a self-propelled vehicle which 
is registered for highway use under the laws 
Of any State or foreign country. -

(4) Security. The term “security” means 
any bond, debenture, note, or certificate, or 
other evidence of indebtedness, Issued by a 
corporation or a government or political sub
division thereof, with interest coupons or 
in registered form, share of stock, voting 
trust certificate, or any certificate of interest 
or participation in, certificate of deposit or 
receipt for, temporary or interim certifi
cate for, or warrant or right to subscribe to 
or purchase, any o f the foregoing; negotiable 
instrument; or money.

(5) Tax lien filing. The term “ tax lien fil
ing” means the filing of notice (referred to in 
subsection (a) ) o f the lien imposed by sec
tion 6321.

(6) Purchaser. The term "purchaser” 
means a person who, for adequate and full 
consideration in money or money’s worth, 
acquires an interest (other than a lien or 
security interest) in property which is valid 
under local law against subsequent pur
chasers without actual notice. In applying 
the preceding sentence for purposes of sub
section (a) o f this section, and for purposes 
o f section 6324—

(A ) A lease of property,
(B ) A  .written executory contract to pur

chase or lease property,
(C ) An option to purchase or lease property 

or any Interest therein, or
(D ) An option to renew or extend a lease 

of property,
which is not a lien or security interest shall 
be treated as an interest in property.

( i )  Special- rules— (1) Actual notice or 
knowledge. For purposes of this subchapter, 
an organization shall be deemed for pur
poses o f a particular transaction to have ac
tual notice or knowledge of any fact from th 
time such fact is brought to the attention oi 
the individual conducting such transaction, 
and in any event from the time such fa 
would have been brought to such individua
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attention if  the organization had exercised 
due diligence. An organization exercises due 
diligence i f  it maintains reasonable routines 
for communicating significant information 
to the person conducting the transaction and 
there is reasonable compliance with the rou
tine. Due diligence does not require an indi
vidual acting for the organization to commu
nicate informatiofTunless such communica^ 
tion is part of his regular duties or unless he 
has reason to know of the transaction and 
that the transaction would be materially 
affected by the information.

(2) Subrogation. Where, under local la^, 
one person is subrogated to the rights of 
another with respect to a lien or interest, 
such person shall be subrogated to such 
rights for purposes o f any lien imposed by 
section 6321 or 6324.

(3) Disclosure o f amount of outstanding 
lien. I f  a notice of lien has been filed pur
suant to subsection ( f ) ,  the Secretary or 
his delegate is authorized to provide by regu
lations the extent to which, and the condi
tions under which, information as to the 
amount of the outstanding obligation se
cured by the Hen may be disclosed. -
[Sec. 6323 as amended by s§c. 236 (a) and
(c )(1 ), Rev. Act 1964 (78 Stat. 127); sec. 
17(a), Act of July 5,1966 (Public Law 89-493, 
80 Stat. 263); sec. 101(a), Federal Tax Lien 
Act 1966 (80 Stat. 1125) ]

P ar. 3. Section 20.6323-1 is amended to 
read as follows :
§ 20.6323—1 Validity and priority against 

certain persons.
For regulations concerning the validity 

of the lien imposed by section 6321 
against certain persons, see §§¿301.6323
(a ) - l  through 301.6323 ( i )~ l  of this 
chapter (Regulations on Procedure and 
Administration).

P ar. 4, Section 20.6325 is amended by, 
revising subsections (a ) through (e ), by 
adding subsections ( f ) through (h ) , and 
by revising the historical note. These re
vised and added provisions read as fol
lows:
§ 20.6325 Statutory provisions ; release 

of lien-or discharge o f property.
Sec. 6325. Release of lien or discharge of 

property— (a) Release of lien. Subject to 
such regulations as the Secretary or his 
delegate may prescribe, the Secretary or his 
delegate may issue a certificate of release of 
any lien imposed with respect to any inter
nal revenue tax if—

(1) Liability satisfied or unenforceable. 
The Secretary or his delegate finds that the 
liability for the amount assessed, together 
with all interest in respect thereof, has been 
fully satisfied or has become legally unen
forceable; or

(2) Bond accepted. There is furnished to 
the Secretary or his delegate and accepted 
by him a bond that is conditioned upon the 
payment of the amount assessed, together 
with all interest in respect thereof, within 
the time prescribed by law (including any 
extension of such tim e), and that is in ac
cordance with such requirements relating to 
terms, conditions, and form of the bond 
AQd sureties thereon, as may be specified 
by such regulations.

(b) Discharge of property— (1) Property 
double the amount of the liability. Subject 
o such regulations as the Secretary or his 

delegate may prescribe, the Secretary or his 
elegate may issue a certificate of discharge 

any part of the property subject to any 
en imposed under this chapter if the Secre- 
ry or his delegate finds that the fair market

value of that part of such property remain
ing subject to the lien is at least double 
the amount o f the unsatisfied liability .se
cured by such lien and the amount of all 
other liens upon such property which have 
priority over such lién.

(2) Part payment; interest of United 
States valueless. Subject to such regulations 
as the Secretary or his delegate may pre
scribe, the Secretary or his delegate may 
issue a certificate of discharge of any part 
o f the property subject to the lien if—

(A ) There is paid over to the Secretary or 
his delegate in partial satisfaction of the 
liability secured by the lien an amount deter
mined by the Secretary or his delegate, 
which shall not be less than the value, as 
determined by the Secretary or his dele
gate, of the interest of the United States in 
the part to be so discharged, or

(B ) The Secretary or his delegate deter
mines at any time that the interest o f the 
United States in the part to be so discharged 
has no value.
In  determining the value of the interest of 
the United States in the part to be so dis
charged, the Secretary or his delegate shall 
give consideration to the value of such part, 
and to such liens thereon as have priority 
over'the lieii of the United States.

(3) Substitution of proceeds of sale. Sub
ject to such regulations as the Secretary or 
his delegate may prescribe, the Secretary or 
his delegate may issue a certificate of dis
charge of any part of the property subject to 
the lien i f  such part of the property is sold 
and, pursuant to an agreement with the 
Secretary or his delegate, the proceeds of 
such sale are to be held, as a fund subject 
to the liens and claims of the United States, 
in the same manner and with the same pri- ' 
ority as such liens and claims had with 
respect to the discharged property.

(c) Estate or g ift tax. Subject to such reg
ulations as the Secretary or his delegate may 
prescribe, the Secretary or his delegate may 
issue a certificate of discharge of any or 
all of the property subject to any Jien im
posed by section 6324 if the Secretary or his 
delegate finds that the liability secured by 
such lien has been fully satisfied or provided 
for.

(d ) Subordination of lien. Subject to such 
regulations as the Secretary or his delegate 
may prescribe, the Secretary or his delegate 
may issue a certificate of subordination of 
any lien imposed by this chapter upon any 
part of the property subject to such lien if—

(1) There is paid over to the Secretary or 
his delegate an amount equal to the amount 
of the lien or interest to which the certifi
cate subordinates the lien of the United 
States, or

(2) The Secretary or his delegate believes 
that the amount realizable by the United 
States from the property to which the certifi
cate relates, or from any other property sub
ject to the lien, will ultimately be increased 
by reason of the issuance of such certificate 
and that the ultimate collection of the 
tax liability will be facilitated by such 
subordination.

(e ) Nonattachment of lien. I f  the Secre
tary or his delegate determines that, because 
of confusion of names or otherwise, any 
person (other than the person against whom 
the tax was assessed) is or may be injured 
by the appearance that a notice of lien filed 
under section 6323 refers to such person, the 
Secretary of his delegate may issue a certifi
cate tnat the lien does not attach to the 
property of such person.

( f )  Effect o f certificate— (1) Conclusive
ness. Except as provided in paragraphs (2) 
and (3 ), if a certificate is issued pursuant to 
this section by the Secretary or his delegate

and is filed in the same office as the notice of 
lien to which it relates ( i f  such notice of 
lien has been filed) such certificate shall have 
the following effect:

(A ) In  the case of a certificate of release, 
such certificate shall be conclusive that the 
lien referred to in such certificate is 
extinguished;

(B ) In  the case of a certificate of dis
charge, such certificate shall be conclusive 
that the property covered by such certifi
cate is discharged from the lien; ^

(C ) In  the case of a certificate of sub
ordination, such certificate shall be con
clusive that the lien or interest to which the 
lien of the United States is subordinated is 
superior to the lien of the United States; 
and

(D ) In  the case o f a certificate of non- 
attachment, such certificate shall be con
clusive that the lien of the United States 
does not attach to the property of the per
son referred to in such certificate.

(2) Revocation of certificate of release or 
nonattachment. I f  the Secretary or his dele
gate determines that a certificate of release 
or nonattachment of a lien Imposed by sec
tion 6321 was Issued erroneously or improvi- 
dently, or i f  a certificate of release of such 
lien was issued pursuant to a collateral agree
ment entered into in connection with a com
promise under section 7122 which has been 
breached, and if  the period of limitation on 
collection after assessment has not expired, 
the Secretary or his delegate may revoke such 
certificate and reinstate the lien—

(A ) By mailing notice of such revocation 
to the person against whom the tax was as
sessed at his last known address, and

(B) By filing notice o f such revocation in 
the same office in which the notice of lien 
to which it relates was filed (if  such notice 
o f lien had been filed).
Such reinstated lien (i) shall be effective on 
the date notice o f revocation is mailed to the 
taxpayer in accordance with the provisions 
of subparagraph (A ) , but not earlier than the 
date on which any required filing of notice 
of revocation is filed in accordance with the 
provisions of subparagraph (B ), and (ii) 
shall have the same force and effect (as of 
such date), until the expiration of the period 
o f limitation on collection after assessment, 
as a lien Imposed by section 6321 (relating 
to lien for taxes).

(3) Certificates void under certain condi
tions. Notwithstanding any other provision 
o f this subtitle, any lie ir imposed by this 
chapter shall attach to any property with re
spect to which a certificate of discharge has 
been issued if the person liable for the tax 
reacquires. such property after such certifi
cate has been issued.

(g ) Filing o f certificates and notices. I f  a 
certificate or notice issued pursuant to this 
section may not be filed in the office desig
nated by State law in which the notice of 
lien Imposed by section 6321 is filed, such 
certificate or notice shall be effective if filed 
in the office of the clerk o f the United States 
district corut for the judicial district in 
which such office is situated.

(h ) Cross reference. For provisions relat
ing to bonds, see chapter 73 (sec. 7101 and 
follow ing).

[Sec. 6325 as amended by sec. 77, Technical 
Amendments Act 1958 (72 Stat. 1662); sec. 
103, Federal Tax Lien Act 1966 (80 Stat. 
1133)]

C. Part 25, G ift Tax» Regulations, of 
26 CFR Chapter I  is amended as follows: 

P a r . 5. Section 25.6323 is amended by 
revising subsections (a ) through (e ) , by 
adding subsections ( f  ) through Ci), and  
by revising the historical note. These re-
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vised and amended provisions read as 
follows:
§ 25.6323 Statutory provisions; validity 

and priority against certain persons.
Sec. 6323. Validity and priority against cer

tain persons— (a) Purchases, holders o f se
curity interests, mechanic’s lienors, and 
judgment lien creditors. The lien Imposed by 
section 6321 shall not be valid as against any 
purchaser, holder of a security interest, me
chanic’s lienor, or Judgment lien creditor 
until notice thereof which meets the require
ments o f subsection ( f )  has been filed by 
the Secretary or his delegate.

(b ) Protection for certain interests even 
though notice filed. Even though notice of a 
lien Imposed by section 6321 has been filed, 
6uch lien ¿hall not be valid—

(1) Securities. W ith respect to a security 
(as defined in subsection (h ) (4 ) )—

(A ) As against a purchaser of such secu
rity who at the time of purchase did not have 
actual notice or knowledge of the existence 
o f such lien; and

(B ) As against a holder of a security in
terest in such security who, at the time such 
Interest came into existence, did not have 
actual notice or knowledge of the existence 
o f such lien.

(2) Motor vehicles. With respect to a motor 
vehicle (as defined in subsection (h ) (3 ) ) ,  as 
against a purchaser of such motor vehicle, 
If—

(A ) At the time o f the purchase such pur
chaser did not have actual notice or knowl
edge of the existence o f such lien, and 

 ̂ (B ) Before the purchaser obtains such 
notice or knowledge, he has acquired posses
sion o f such motor vehicle and has not there
after relinquished possession of such motor 
vehicle to the seller or his agent.

(8 ) Personal property purchased at retail. 
With respect to tangible personal property 
purchased at retail, as against a purchaser 
in the ordinary course of the seller’s trade or 
business, unless at the time o f such purchase 
such purchaser intends such purchase to (or 
knows such' purchase w ill) hinder, evade, or 
defeat the collection o f any tax under this 
title.

(4) Personal property purchased in  casual 
sale. With respect to household goods, per
sonal effects, or other tangible personal prop
erty described in section 6334(a) purchased 
(not for resale) in a casual sale for less 
than (250, as against the purchaser, but only 
tf such purchaser does not have actual notice 
or knowledge (A ) o f the existence of such 
hen, or (B ) that this sale is one of a series 
o f sales.

(5) Personal property subject to possessory 
lien. With respect to  tangible personal prop
erty subject to a lien under local law secur
ing the reasonable price of the.repair or im
provement o f such property, as against a 
bolder o f such a lien, i f  such holder is, and 
Vina been, continuously in possession of such 
property from the time such lien arose. ✓

(6 ) Real property tax and special assess
ment liens. W ith respect to real property, 
as against a holder of a lien upon such prop
erty, i f  such lien is entitled under local law 
to  priority over security interests in such 
property which are prior in time, and such 
hen secures payment of—

(A ) A  tax o f general application levied by 
any taxing'authority based upon the value 
o f such property;

(B ) A special assessment imposed directly 
upon such property by any taxing authority, 
i f  such assessment is imposed for the purpose 
of defraying the cost of any public improve
ment; or

(O ) Charges for utilities or public serv
ices furnished to such property by the United

States, a State or political subdivision 
thereof, or an instrumentality o f any one 
or more of the foregoing.

(7) Residential property subject to a me
chanic’s lien for certain repairs and improve
ments. With respect to real property subject. 
to a lien for repair or improvement o f a 
personal residence (containing not more than 
four dwelling units) occupied by the owner 
o f such residence, as against a mechanic’s 
lienor, but only if  the contract price on the 
contract with the owner is not more than 
$ 1,000.

(8) Attorneys’ liens. With respect to a 
judgment or other amount in settlement of 
a claim or of a cause of action, as against 
an attorney who, under local law, holds a 
lien upon or a contract enforcible against 
such judgment or amount, to the extent of 
his reasonable compensation for obtaining 
such Judgment or procuring such settlement, 
except that this paragraph shall not apply 
to any judgment or amount in settlement 
o f a claim or of a cause o f action against 
the United States to the extent that the 
United States offsets such judgment or 
amount against any liability of the taxpayer 
to the United States.

(9) Certain insurance contracts. With re
spect to a life insurance, endowment, or 
annuity contract, as against the organiza
tion which is the insurer under such con
tract, at any time—

(A ) Before such organization had actual 
notice or knowledge of the existence o f such 
lien;

(B ) After such organization had such no
tice or knowledge, with respect to advances 
required to be made automatically to main
tain such contract in force under an agree
ment entered into before such organization 
had such notice or knowledge; or

(0 ) After satisfaction o f a levy pursuant 
to section 6332(b), unless and until the Sec
retary or his delegate delivers to such or
ganization a notice, executed after the date 
o f such satisfaction, of the existence o f such 
lien.

(10) Passbook loans. With respect to a 
savings deposit, share, or other account, evi
denced by a  passbook, with -an institution 
described in section 581 or 591, to the extent 
o f any loan made by such institution with
out actual notice or knowledge of the exist
ence o f such lien, as against such institu
tion, i f  such loan is secured by such account 
and i f  such institution has been continu
ously in possession o f such passbook from the 
time, the loan is made.

(c ) Protection for certain commercial 
transactions financing agreements, etc.— (1) 
In  general. To the extent provided in this 
subsection, even though notice o f a lien 
imposed by section 6321 has been filed, such 
lien shall not be valid with respect to a 
security interest which came into existence 
after tax lien filing but which—

(A ) Is in qualified property covered by the 
terms of a written agreement entered into 
before tax lien filing and constituting—

(1) A commercial transactions financing 
agreement,

(11) A real property construction or im
provement financing agreement, or

(i i i ) An obligatory disbursement agree
ment, and ~

(B ) Is protected under local law against 
a judgment lien arising, as o f the time o f 
tax lien filing, out o f an unsecured 
obligation.

(2) . Commercial transactions financing 
agreement. For purposes o f this subsection—

(A ) Definition. The term "commercial 
transactions financing agreement" means an 
agreement (entered into by a person in the 
course o f his trade or business)—

(i) To make loans to the taxpayer to be 
secured by commercial flnn.rie.ing security 
acquired by the taxpayer in the ordinary 
course o f his trade or business, or

(il ) To purchase commercial financing 
security (other than inventory) acquired by 
the taxpayer in the ordinary course of his 
trade or business;
but' such an agreement shall be treated as 
/coming within the term only to the extent 
that such loan or purchase is made before 
the 46th day after the date o f tax lien 
filing or ( i f  earlier), before the lender or 
purchaser had actual notice or knowledge of 
such tax lien filing.

(B ) Lim itation on qualified property. The
term “ qualified property,”  when used with 
respect to a commercial transactions financ
ing agreement, includes only commercial 
financing security acquired by the taxpayer 
before the 46th day after the date of tax lien 
filing. y'

(C ) Commercial financing security de
fined. The term "commercial financing se
curity” means (i) paper of a kind ordinarily 
arising in commercial transactions, (ii) ac
counts receivable, (ili) mortgages on real 
property, and (iv ) inventory.

(D ) Purchaser treated as acquiring secu
rity interest. A person who satisfies sub- 
paragraph (A ) by reason o f clause (ii) 
thereof shall be treated as having acquired 
a security interest in commercial financing 
security.

(3) Reat property construction or improve
ment financing agreement. For purposes of 
this subsection—

(A ) Definition. The term “ real property 
construction or improvement financing 
agreement” means an agreement to make 
cash disbursements to finance—

(i) The construction or improvement of 
real property,

(ii ) A contract to construct or improve 
real property, or

(iii) The raising or harvesting of a farm 
crop or the raising of livestock or other 
animals.
For purposes o f clause (iii), the furnishing 
of goods and services shall be treated as the 
disbursement o f cash.

(B ) Lim itation on qualified property. The 
term “qualified property," when used with 
respect to a real property construction or im
provement financing agreement, includes
only—

(i )  In  the case of subparagraph (A ) ( i ) , the 
real property with respect to which the con
struction or improvement has been or is to 
be made,

(i i )  In the case of subparagraph (A) (i i ) . 
the proceeds of the contract described there
in, and

(lit) In  the case of subparagraph (A ) (iii). 
property subject to the lien imposed hy^sec
tion 6321 at the time of tax lien filing and the 
crop or the livestock or other animals referred 
to in subparagraph (A ) ( i i i ).

(4) Obligatory disbursement agreement. 
For purposes of this subsection—

(A ) Definition. The term "obligatory dis
bursement agreement” means an agreemen 
(entered into by a person in the course of n 
trade or business) to make disbursemen 
but such an agreement shall be treated as 
coming within the term only to the exten 
disbursements which are required to be ma 
by reason of the intervention of the rights 
a person other than the taxpayer.
. (B ) Lim itation on qualified property. Tb* 
term “qualified property," when used with 
respect to an obligatory disbursement agr 
ment, means property subject to the Hw 
posed by section 6321 at the time <*  ** *  ., 
filing and (to the extent that the acquisit
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is directly traceable to the disbursements 
referred to in subparagraph (A ) )  property 
acquired by the taxpayer after tax lien filing.

(C) Special rules for surety agreements. 
Where the obligatory disbursement agree
ment is an agreement insuring the perform
ance of a contract between the taxpayer and 
another person—

(i) The term “qualified property” shall be 
treated as also including the proceeds of the 
contract the performance of which was in
sured, and

(ii) I f  the contract the performance of 
which was insured was a contract to con
struct or improve real property, to produce 
goods, or to furnish services, the term 
“qualified property” shall be treated as also 
including any tangible personal property 
used by the taxpayer in the performance of 
such insured contract.

(d) Forty-five-day period for making dis
bursements. Even though notice of a lien im
posed by section 6321 has been filed, such 
lien shall not be valid with respect to ^secu
rity interest which came into existence after 
tax lien filing by reason of disbursements 
made before the 46th day after the date of 
tax lien filing, or (if  earlier) before the per
son making such disbursements had actual 
notice or knowledge of tax lien filing, but 
only if such security interest—

(1) Is in property (A ) subject, at the time 
of tax lien filing, to the lien imposed by sec
tion 6321, and (B) covered by thq terms of a 
written agreement entered into before tax 
lien filing, and

(2) Is protected under local law against a 
judgment lien arising, as of the time of tax 
lien fifing, out of an unsecured obligation.

(e) Priority of interest and expenses. I f  
the lien imposed by section 6321 is not valid 
as against a lien or security interest, the 
priority of such lien or security interest shall 
extend to

i l )  Any interest or carrying charges upon
the obligation secured,

(2) The reasonable charges and expenses 
of an Indenture trustee or agent holding the 
security interest for the benefit of the holder 
of the security interest,

(3) The reasonable expenses, including 
reasonable compensation for attorneys, ac
tually incurred in collecting or enforcing the 
obligation seemed,

(4) The reasonable costs of insuring, pre
serving, or repairing the property to which 
the lien or security interest relates,

(5) The reasonable costs of insuring pay
ment of the obligations secured, and

(6) Amounts paid to satisfy any lien on the 
property to which the lien or Sjecurity in
terest relates, but only if  the lien so satis
fied is entitled to priority over the lien im
posed by section 6321,
to the extent that, under local law, any such 
item has the same priority as the lien or 
security interest to which it relates.

(f) Place for filing notice; form— (1) Place 
for filing. The notice referred to in subsection 
(a) shall be filed—

(A) Under State laws— (i) Real property. 
In the case of real property, in one office 
within the State (or the county, or other 
governmental subdivision), as designated by 
the laws of such State, in which the property 
subject to the lien is situated; and

(ii) Personal property. In the case of per
sonal property, whether tangible or intangi
ble, in one office within the State (or the 
county, or other governmental subdivision), 
as designated by the laws of such State, in 
wmch the property subject to the lien is 
situated; or

(B) With clerk o f district court. In the 
° * the Clerk of the U.S. district court 

s . , ®* judicial district in which the property 
Ject to the lien is situated, whenever the

State has not by law designated one office 
which meets the requirements of subpara
graph (A ) ; or

(C ) With recorder of deeds of the District 
of Columbia. In  the office o f the Recorder of 
Deeds of the District o f Columbia, i f  the 
property subject to the lien Is situated in the 
District of Columbia.

(2) Situs of property subject to lien. For 
purposes of paragraph (1 ), property shall be 
deemed to be situated—

(A ) Real property. In  the case of real 
property, at its physical location; or

(B ) Personal property. In  the case of per
sonal property, whether tangible or intangi
ble, at the residence o f the taxpayer at the 
time the notice o f lien is filed.
For purposes of paragraph (2) (B ) , the resir 
dence of a corporation or partnership shall 
be deemed to be the place at which the 
principal executive office of the business is 
located, and the residence of a taxpayer 
whose residence is without the United States 
shall be deemed to be in the District of 
Columbia.

(3) Form. The form and content of the 
notice referred to in subsection (a) shall be 
prescribed by the Secretary or his delegate. 
Such notice shall be valid notwithstanding 
any other provision of law regarding the 
form or content o f a notice of Tien.

(g ) Refiling of notioe. For purposes of this 
section—

(1) General rule. -Unless notice of lien is 
refiled in the manner prescribed in paragraph 
(2) during the required refiling period, such 
notice o f lien shall be treated as filed on the 
date on which it is filed (in accordance* with 
subsection ( f ) )  after the expiration of such 
refiling period.

(2) Place for filing. A notice of lien refiled 
during the required refiling'* period shall be 
effective only—

(A ) I f  such notice of lien is refiled in the 
office in which the prior notice of lien was 
filed; and

(B ) In any case in which, 90 days or more 
prior to the date of a refiling o f notice o f lien 
under subparagraph (A ) , the Secretary or his 
delegate received written Information (in  the 
manner prescribed in regulations issued by 
the Secretary or his delegate) concerning a 
change in the taxpayer’s residence, i f  a no
tice of such lien is also filed in accordance 
with subsection ( f ) in the State in which 
such residence is located.

(3) Required refiling period. In the case 
of any notice o f lien, the term “required re
filing period” means—

(A ) The I-year period ending 30 days after 
the expiration o f 6 years after the date of the 
assessment o f the tax, and

(B ) The 1-year period ending with the ex
piration of 6 years after the close of the pre
ceding required refiling period for such notice 
of lien.

(4) Transitional rule. Notwithstanding 
paragraph (3 ), i f  the assessment of the tax 
was made before January 1, 1962, the first 
required refiling period shall be the calendar 
year 1967.

(h ) Definitions. For purposes of this sec
tion and section 6324—

(1) Security interest, The term “security 
interest”  means any interest in property 
acquired by contract for the purpose o f se
curing payment or performance of an obliga
tion or indemnifying against loss or liability.
A security interest exists at any time (A ) if, 
at such time, the property is in existence and 
the interest has become protected under local 
law against a subsequent judgment lien aris
ing out of an unsecured obligation, and (B) 
to the extent that, at such time, the holder 
has parted with money or money’s worth.

(2) Mechanic’s lienor. The term “me
chanic’s lienor” means any person who under

local law has a lien on real property (or on 
tl proceeds of a contract relating to real 
property) for services, labor, or materials fur
nished in connection with the construction 
or improvement of such property. For pur
poses of the preceding sentence, a person has 
a lien on the earliest date such lien becomes 
valid under local law against subsequent pur
chasers without Actual notice, but not before 
he begins to furnish the services, labor, or 
materials.

(3) Motor vehicle. The term “motor ve
hicle”  means a self-propelled vehicle which 
Is registered for highway use under the laws 
o f any State or foreign country.

(4) Security. The term “security”  means 
any bond, debenture, note, or certificate or 
other evidence of Indebtedness, issued by a 
corporation or a government or political sub
division thereof, with interest coupons or in 
registered form, share o f stock, voting trust 
certificate,- or any certificate of interest or 
participation in, certificate o f deposit or re
ceipt for, temporary or interim certificate 
for, or warrant or right to subscribe to or 
purchase, any of the foregoing; negotiable 
instrument; or money.

(5) Tax lien filing. The term “ tax lien fil
ing” means the filing of notice (referred to 
in subsection ( a ) ) o f the lien imposed by 
■section 6321.

(6) Purchaser. The term “purchaser” 
means a person who, for adequate and fu ll 
consideration in money or money’s worth, 
acquires an interest (other than a lien or 
security interest) in property which is valid 
under local law against subsequent pur
chasers without actual notice. In  applying 
the preceding sentence for purposes o f sub
section (a) of this section, and for purposes 
of section 6324—

(A ) A lease of property,
(B) A written executory contract to pur

chase or lease property,
(C) An option to purchase or lease prop

erty or any interest therein, or
(D ) An option to renew or extend a lease 

of property, .

which is not a lien or security interest shall 
be treated as an interest in property.

(1) Special rules— (1) Actual notice or 
knowledge. For purposes o f this subchapter, 
an organization shall be deemed for purposes 
of a particular transaction to have actual 
notice or knowledge of any fact from the time 
such fact is brought to the attention o f the 
individual conducting such transaction, and 
in any event from the time such fact would 
have been brought to such individual’s atten
tion i f  the organization had exercised due 
diligence. An organization exercises due 
diligence i f  it maintains reasonable routines 
for communicating significant information to 
the person conducting the transaction and 
there is reasonable compliance with the 
routine. Due diligence does not require an 
individual acting for the organization to 
communicate information unless such com
munication is part of his regular duties or 
unless he has reason to know of the trans
action and that the transaction would be 
materially affected by the information.

(2) Subrogation. Where, under local law, 
one person is subrogated to the rights o f an
other with respect to a lien or interest, such 
person shall be subrogated to such rights for 
purposes of any lien imposed by section 6321 
or 6324.

(3) Disclosure o f amount o f outstanding 
lien. I f  a notice of lien has been filed pur
suant to subsection ( f ), the Secretary or his 
delegate is authorized to provide by regula
tions the extent to which, and the conditions 
under which, Information as to the amount 
o f the outstanding obligation secured by the 
lien may be disclosed.
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[Sec. 6323 as amended by sec. 236 (a) and
(c )(1 ),  Her. Act 1964 (78 Stat. 127); sec. 
17(a), Act o f July 5,1966 (Public Law 89-493, 
80 Stat. 263); sec. 101(a), Federal Tax Lien 
Act 1966 (80 Stat. 1125) }

P ar. 6. Section 25.6323-1 is amended 
to read as follows:
§ 25.6323—1 Validity and priority against- 

certain persons.
For regulations concerning the validity 

of the lien imposed by section 6321 
against certain persons, see S§ 301.6323
( a ) - l  through 301.6323(i)-l o f this chap
ter (Regulations on Procedure and Ad
ministration) .

D. Part 301, Regulations on P rocedure 
and Administration, of 26 CFR Chapter 
I  is amended as follows:

P ar 7. Sections 301.6323 and 301.6323-1 
are deleted, and immediately following 
§ 301.6322, there are added the'following 
new sections:
§ 301.6323(a) Statutory provisions; va

lidity and priority against certain per
sons; purchasers, holders o f security 
interests, mechanic’s lienors, judg
ment lien creditors.

Sec. 6323. Validity and priority against cer
tain persons— (a) Purchasers, holders o f se- . 
curity interests, mechanic’s lienors, and judg
ment lien creditors. The lien imposed by sec
tion 6321 shall not be valid as against any 
purchaser, bolder o f a security interest, 
mechanic's lienor, or Judgment lien creditor 
until notice thereof which meets the require
ments o f subsection ( f )  has been filed by the 
Secretary or his delegate.
[Sec. 6323(a) as amended by sec. 236(c) (1 ), 
Rev. Act 1964 (78 Stat. 127); sec. 17(a), Act 
o f July 5, 1966 (Public Law 89r493, 80 Stat. 
263); sec. 101(a), Federal Tax Lien Act 1966 
(80 Stat. 1125) ]

§ 301.6323(a)—!  Purchasers, holders of 
security interests, mechanic’s lienors, 
and judgment lien creditors.

(a ) Invalidity of lien without notice. 
The lien imposed by section 6321 is not 
valid against any purchaser (as defined in 
paragraph ( f )  of S 301.6323(h)-D,holder 
of a security interest (as defined in para
graph (a )  of § 301.6323 (h )—1), me
chanic’s lienor (as defined in paragraph  
(b> of § 301.6323( h ) - l ) , or judgment hen 
creditor (as defined in paragraph (g ) of 
§ 301.6323 ( h ) - l )  until a notice of lien is 
filed in accordance with § 301.6323 ( f ) —1. 
Except as provided by section 6323, if a  
person becomes a purchaser, holder of a 
security interest, mechanic’s lienor, or 
judgment lien creditor after a notice of 
lien is filed in accordance with § 301.6323
( f ) - l ,  the interest acquired by such per
son is subject to the lien imposed by sec
tion 6321.

(b ) Cross references. For provisions 
relating to the protection afforded a secu
rity interest arising after tax lien filing, 
which interest is covered by a commer
cial transactions financing agreement, 
real property construction or improve
ment financing agreement, or an obliga
tory disbursement agreement, see §§ 301.- 
6323 (c ) - l ,  301.6323(c)-2, and 3M.6323
(c )-3 , respectively. For provisions relat

ing to the protection afforded to a secu
rity interest coming into existence by

virtue of disbursements made before the 
46th day after the date of tax Uen filing, 
see § 301.6323 (d ) - l .  For provisions relat
ing to priority afforded to interest and 
certain other expenses with respect to a 
Uen or security interest having priority 
over the Uen imposed by section 6321, see 
§ 301.6323 (e ) - l .  For provisions relating 
to certain other interests arising after 
tax Uen filing, see § 301.6323 (b ) - l .
§ 301.6323(b) - Statutory provisions; va

lidity and priority against certain per. 
sons; protection for certain interests 
even though notice filed.

Sec. 6323. Validity and priority against cer
tain persons. * * *

(b ) Protection for certain interests even 
though notice filed. Even though notice of a 
lien Imposed by section 6321 has been filed, 
such lien shall not be valid—

(1) Securities. With respect to a security 
(as defined in  subsection (h ) (4 ) )—

(A ) As against a purchaser of such secu
rity who at (the time of purchase did not have 
actual notice or knowledge of the existence 
o f such lien; and

(B ) As against a holder of a security in
terest in such security who, at the time such 
interest came into existence, did not have 
actual notice or knowledge of the existence 
of such lien.

(2) Motor vehicles. With respect to a mo
tor vehicle (as defined in  subsection (h ) (3 ) ) ,  
as against a purchaser of such motor vehicle, 
if—

(A ) A t the time of the purchase such pur
chaser did not have actual notice or knowl
edge of the existence of such lien, and

(B ) Before the purchaser'obtains such no
tice or knowledge, he has acquired posses
sion o f such motor vehicle and has not there
after relinquished possession of such motor 
vehicle to the seller or his agent.

(3) Personal property purchased at retail. 
With respect to tangible personal property 
purchased at retail, as against a purchaser 
in the ordinary course of the seller’s trade or 
business, unless at the time of such purchase 
such purchaser intends such purchase to (or 
knows such purchase will) hinder, evade, or 
defeat the collection of any tax under this 
title.

(4) Personal property purchased in casual 
sale. With respect to household goods, per
sonal effects, or other tangible personal prop
erty described in section 6334(a) purchased 
(not for resale) in a casual sale for less than 
$250, as against the purchaser, but only if 
such purchaser does not have actual notice 
or knowledge (A ) o f the existence of such 
lien, or (B ) that this sale is one of-a series 
of sales.

(5) Personal property subject to possessory 
lien. With respect to tangible personal prop
erty subject to a lien under local law securing 
the reasonable price of the repair or improve
ment of such property, as against a holder 
o f such a lien, i f  such holder is, and' has 
been, continuously in possession o f such 
property from the time such lien arose.

(6) Real property tax and special assess
ment liens. With respect to real property, as 
against a holder of a lien upon such prop
erty, if such lien is entitled under local law 
to priority over security interests in such 
property which are prior in time, and such 
lien secures payment of—

(A ) A tax o f general application levied by 
any taxing authority based upon the value 
of such property;

(B ) A special assessment imposed directly 
upon such property by any taxing authority, 
i f  such assessment is imposed for the pur

pose o f defraying the cost of any public im
provement; or

(C ) Charges for utilities or public services 
furnished to such property by the United 
States, a State or political subdivision there
of, or an instrumentality of any one or more 
of the foregoing.

(7) Residential property subject to a me
chanic’s lien for certain repairs and improve
ments respect to real property subject
to a lien for repair or improvement of a per
sonal residence (containing not more than 
four dwelling units) occupied by the owner 
of such residence, as against a mechanic’s 
lienor, but only if  the contract price on the 
contract with the owner is not more than 
$1,000.

(8) Attorneys’ liens. With respect to a 
Judgment or other amount in settlement of 
a claim or of a cause of action, as against an 
attorney who, under local Jaw, holds a lidn 
upon or a contract enforcible against such 
Judgment or amount, to the extent of his rea
sonable compensation for obtaining such 
Judgment or procuring such settlement, ex
cept that this paragraph shall not apply to 
any Judgment or amount in settlement of a 
claim or o f a cause of action against the 
United States to the extent that the United 
States offsets such Judgment or amount 
against any liability o f the taxpayer to the 
United States.

(9) Certain insurance contracts. With re
spect to a life  insurance, endowment, or 
annuity contract, as against the organization 
which is the insurer under such contract, at 
any time—

(A ) Before such organization had actual 
notice or knowledge of the existence of such 
lien;

(B ) After such organization had such no
tice or knowledge, with respect to advances 
required to be made automatically to main
tain such contract in  force under an agree
ment entered into before such organization 
had such notice or knowledge; or

(C ) After satisfaction o f a levy pursuant to 
section 6332(b), unless and until the Sec
retary or his delegate delivers to such or
ganization a notice, executed after the date 
o f such satisfaction, o f the existence of such 
lien .

(10) Passbook loans. With respect to a sav
ings deposit, share, or other account, evi
denced by a passbook, with an institution 
described in section 581 or 591, to the extent 
o f any loan made by such institution without 
actual notice or knowledge o f the existence 
o f such lien, as against such institution, if 
such loan is secured by such account and if 
such institution has been continuously in 
possession o f such passbook from the time 
the loan is made.
[Sec. 6323(b) as amended by sec. 101(a), 
Federal Tax Lien Act 1966 (80 Stat. 1125) ]

§ 301.6323 ( b ) - l  Protection for certain 
interests even though notice filed.

(a ) Securities— (1) In  general. Even 
though a notice of a lien imposed by 
section 6321 is filed in accordance witn 
§ 301.6323 ( f ) -1, thelien is not valid witn 
respect to a security (as defined in para
graph (d> of § 301.6323(h)-1 ) against— 

(iy  A  purchaser (as defined in para
graph ( f )  of § 301.6323(h)-l) 
curity who at the time of purchase dia 
not have actual notice or knowledge (as 
defined in paragraph (a ) of § 30 i.w ^
(i) -1 ) of the existence of the lien;

(ii> A  holder of a security interest (as 
defined in  paragraph (a) of J  
( h ) - l )  in the security who did not nave
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actual notice or knowledge (as defined in  
paragraph (a) of § 301.6323(i)-l) of 
the existence o f  the lien a t the tim e the 
security interest came into existence or 
at the tim e such security interest was 
acquired from  a  previous holder fo r  a 
consideration in  money or m oney’s 
worth; or

(i i i ) A  transferee o f an interest pro
tected under subdivision ( i )  or ( i i )  o f 
this subparagraph to the same extent the 
lien is invalid  against his transferor.

For purposes o f subdivision ( i i i )  o f this 
subparagraph, no person can im prove his 
position w ith  respect to  the lien  by reac
quiring the interest from  an intervening 
purchaser or holder o f  a security interest 
against whom the lien  is invalid.

(2 ) Examples. The~application o f this 
paragraph m ay be illustrated by the fo l
lowing exam ples:

Example (1) .  On May 1, 1969, in accord
ance with § 301.6323(f)— 1, a notice of lien is 
filed with respect to A’s delinquent tax liabil
ity. On May 20, 1969, A sells 100 shares of 
common stock in X  corporation to B, who, on 
the date of the sale, does not have actual no
tice or knowledge of the existence of the lien. 
Because B purchased the stock without actual 
notice or knowledge of the lien, under sub- 
division (i) of subparagraph ( 1 ) of this para
graph, the stock purchased by B is not sub
ject to the lien.

Example (2 ). Assume the same facts as in 
example (1) except that on May 30, 1969, B 
sells the 100 shares o f common stock in X  
corporation to C who on May 5, 1969, had ac
tual notice of the existence of the tax lien 
against A. Because the X  stock when pur
chased by B was not subject to the lien, un
der subdivision (iii) of subparagraph ( 1 ) of 
this paragraph, the stock purchased by C 
is not subject to the lien. C succeeds to B’s 
rights, even though C had actual notice of 
the lien before B’s purchase.

Example (3).  On June 1 , 1970, in accordr 
ance with § 301.6323(f)-1, a notice of lien 
is filed with respect to D’s delinquent tax 
liability. D owns 20 $1,000 bonds issued by the 
Y company. On June 10, 1970, D obtains a 
loan from M bank for $5,000 using the Y  com
pany bonds as collateral. At the time the loan 
is made M bank does not have actual notice 
or knowledge of the existence of the tax lien. 
Because M bank did not have actual notice 
or knowledge of the lien when the security 
Interest came into existence, under sub
division (ii) of subparagraph ( 1 ) o f this par
agraph, the tax lien is not valid against M 
bank to the extent of its security interest.

Example (4).  Assume the same facts as in 
example (3) except that on June 19 , 1970, M 
bank assigns the chose in action and its se
curity interest to N, who had actual notice 
or knowledge of the existence of the lien on 
June 1, 1970. Because the security interest 
was not subject to the lien to the extent of M 

s security interest, the security interest 
«  « N *s to the same extent entitled to 

iF over the tax llen because N succeeds 
•o M bank’s rights. See subdivision (iii) of 
subparagraph ( 1 ) of this paragraph.

Example (5 ). On July 1 , 1970, in accord
e d  5 301.6323(f)—1, a notice of lien is
hm? With respect to E’s delinquent tax lia- 
v  “  owns ten $1,000 bonds issued by the 
d m ^ ? any- ° n July 5» 1970. E borrows $4,000 
£ ? ? ?  deliv?rs the bonds to P as collat- 

the loan- At the time the loan is 
actual knowledge of the exist- 

s e c u r l i€n and’ therefore, holds the 
subject to *be lien on the 

10. 1970, P  sells the security
comt>anwK^a ,*ior *4’°00 and delivers the Y

Pany bonds pledged as collateral. G does

not have actual notice or knowledge of the 
existence of the lien on July 10, 1970. Because 
G did not have aetual notice or knowledge 
of the lien at the time he purchased the se
curity interest, under subdivision (ii) of sub- 
paragraph ( 1 ) o f this paragraph, the tax lien 
is not valid against G to the extent of his 
security interest.

Example ( 6 ) .  Assume the same facts as in 
example (5) except that, instead of pur
chasing the security interest from P  on 
July 40, 1970, G lends $4,000 to P and takes a 
Security interest in P ’s security interest in 
the bonds on that date. Because G became 
the holder of a security interest in a secu
rity interest after notice of lien was filed and 
does not directly have a security interest in 
a security, the security interest held by G 
is not entitled to a priority over the tax lien 
under the provisions of subparagraph ( 1 ) of 
this paragraph.

(b ) Motor vehicles— (1) In  general. 
Even though a notice of a lien imposed 
by section 6321 is filed in accordance 
with § 301.6323( f >—1, the lien is not valid 
against a purchaser (as defined in para
graph (f )  of § 301.6323( h ) - l )  of a motor 
vehicle (as defined in paragraph (c ) of 
§ 301.6323(h)-1 ) if—

(1) At the time of the purchase, the 
purchaser did not have actual notice or 
knowledge (as defined in paragraph (a ) 
of § 301.6323 (i) —1) of the existence of 
the lien, and

(ii) Before the purchaser obtains such 
notice or knowledge, he has acquired ac
tual possession of the motor vehicle and 
has not thereafter relinquished actual 
possession to the seller or his agent.

(2) Examples. The application of this 
paragraph may be illustrated by the fol
lowing examples:

Example (1 ). A, a delinquent taxpayer 
against whom a notice of tax lien has been 
filed In accordance with § 301.6323( f ) - l ,  
sells his automobile (which qualifies as a 
motor vehicle under paragraph (c ) of § 301.- 
6323(h)—1) to B, an automobile dealer. B 
takes actual possession o f the automobile 
and does not thereafter relinquish actual 
possession to the seller or his agent. Sub
sequent to his purchase, B learns o f the 
existence of the tax lien against A. Even 
though notice o f lien was filed before the 
purchase, the lien is not valid against B, 
because B did not know o f the existence of 
the lien before the purchase and before ac
quiring actual possession of the vehicle.

Example (2 ). C is a wholesaler o f used 
automobiles. A notice of lien has been filed 
with respect to C’s delinquent tax liability in 
accordance with | 301.6323 ( f )  —1 . Subsequent 
to such filingjJD, a used automobile dealer, 
purchases and takes actual possession o f 20 
automobiles (which qualify as motor vehi
cles under the provisions o f paragraph (c ) 
of § 301.6323(h)—1) from C at an auction 
and places them on his lot for sale. C does 
not reacquire possession o f any o f the auto
mobiles. At the time o f his purchase, D 
does not have actual notice or knowledge of 
the existence o f the lien against C. Even 
though notice of lien was filed before . D’s 
purchase, the lien was not valid against D 
because D did not know of the existence of 
the lien before the purchase and before ac
quiring actual possession of the vehicles.

(3) Cross reference. For provisions re
lating to additional circumstances in 
which the lien imposed by section 6321 
may not be valid against the purchaser 
of tangible personal property (including

a motor vehicle) purchased at retail, see 
paragraph (c) of this section.

(c ) Personal property purchased at 
retail— (1) In  general. Even though a no
tice of a lien imposed by section 6321 is 
filed in accordance with § 301.6323( f ) - l ,  
the lien is hot valid against a purchaser 
(as defined in paragraph ( f ) of § 301.6323 
( h ) - l )  of tangible personal property 
purchased at a retail sale (as defined in 
subparagraph (2) of this paragraph) un
less at the time of purchase the pur
chaser intends the purchase to (or knows 
that the purchase will) hinder, evade, or 
defeat the collection of any tax imposed 
by the Internal Revenue Code of 1954.

(2) Definition of retail sale. For pur
poses of this paragraph, the term “re
tail sale” means a sale, made in the 
ordinary course of the seller’s trade or 
business, of tangible personal property 
of which the seller is the owner. Such 
term includes a sale in customary retail 
quantities by a seller who is going out of 
business, but does not include a bulk sale 
or an auction sale in which goods are 
offered in quantities substantially greater 
than are customary in the ordinary 
course of the seller’s trade or business 
or an auction sale of goods the owner 
of which is not in the business of selling

- such goods.
(3) Example. The application of this 

paragraph may be illustrated by the fo l
lowing example:

Example. A purchases a refrigerator from 
the M company, a retail appliance dealer. 
Prior to such purchase, a notice of lien was 
filed with respect to M’s delinquent tax lia
bility in accordance with § 301.6323 ( f ) —1. At 
the time of the purchase A knows of the 
existence of the lien. However, A does not 
intend the purchase to hinder, evade, or de
feat the collection of any internal revenue 
tax, and A does not have any reason to 
believe that the purchase will affect the col
lection of any internal revenue tax. Even 
though notice o f lien was filed before the 
purchase, the lien is not valid against A be
cause A in good faith purchased the refrig
erator at retail in the ordinary course of the 
M company’s business.

(d ) ' Personal property purchased in 
casual sale— (1) In  general. Even though 
a notice of a lien imposed by section 6321 
is filed in accordance with § 301.6323(f)- 
1, the lien is not valid against a purchaser 
(as defined in § 301.6323(h)-1(f)) of 
household goods, personal effects, or 
other tangible1 personal property of a  
type described in § 301.6334-1 (which in
cludes wearing apparel; school books; 
fuel, provisions, furniture, arms for 
personal use, livestock, and poultry 
(whether or not the seller is the head 
of a fam ily ); and books and tools of a  
trade, business, or profession (whether 
or not the trade, business, or profession 
of the seller)), pm-chased, other than for 
resale, in a casual sale for less than $250 
(excluding ihterest and expenses de
scribed in § 301.6323( e ) - l ) .  For purposes 
of this paragraph, a casual sale is a sale 
not made in the ordinary course of the 
seller’s trade or business.

(2) Limitation. This paragraph ap
plies only if the purchaser does not have 
actual notice or knowledge (as defined 
in paragraph (a ) of § 301.6323(1)-!) —
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( i )  O f the existence of the ta„ Men, or
(ii) That the sale is one of a series of 

sales.
For purposes of subdivision (ii) of this 
subparagraph, a sale is one of a series of 
sales if the seller plans to dispose of, in 
separate transactions, substantially all 
of his household goods, personal effects, 
and other tangible personal property 
described in § 301.6334-1.

(3) Examples. The application of this 
paragraph may be illustrated by the 
following examples:

Example (1 ). A, an attorney’s widow, sells 
a set of law books for $200 to B, for B’s 
own use. Prior to the sale a notice of lien 
was filed with respect to A ’s delinquent tax 
liability in accordance with § 301.6323(f)—1. 
B has no actual notice or knowledge of the 
tax lien. In  addition, B does not know that 
the sale is one of a series of sales. Because 
the sale is a casual sale for less than $250 
and involves books of a profession (tangible 
personal property of a type described, in 
§ 301.6334-1, irrespective of the fact that A 
has never engaged in the legal profession), 
the tax lien is not valid against B even 
though a notice of lien was filed prior to the 
time of B ’s purchase.

Example (2 ). Assume the same facts as in 
example ( 1 ) except that B purchases the 
books for resale in his second-hand book
store. Because B purchased the books for 
resale, he purchased the books subject to the 
lien.

Example (3).  In  an advertisement appear
ing in a local newspaper, G indicates that 
he is offering for sale a lawn mower, a used 
television set, a desk, a refrigerator, and cer
tain u£ed dining room furniture. In response 
to the advertisement, H purchases the dining 
room furniture for $200. H does not receive 
any information which would impart notice 
of a lien, or that the sale is one of a series of 
sales, beyond the information contained in 
the advertisement. Prior to the sale a notice 
of lien was filed with respect to G’s delin
quent tax liability in accordance with 
§ 301.6323 ( f ) —1. Because H had no actual 
notice or knowledge that substantially all 
of G ’s household goods were being sold, or 
that the sale is one of a series of sales and 
because the sale is a casual sale for less than 
$250, H does npt purchase the dining room 
furniture subject to the lien. The household 
goods are of a type described in § 301.6334-1 
(a ) (2) irrespective of whether G is the 
head of a family or whether all such house
hold goods offered for sale exceed $500 in 
value.

(e ) Personal property subject to 
possessory liens. Even though a notice 
of a lien imposed by section 6321 is filed 
in accordance with § 301.6323 ( f ) —1, the 
lien is not valid against a holder of a 
lien on tangible personal property which 
under local law secures the reasonable 
price of the repair or improvement of 
the property if the property is, and has 
been, continuously in the possession of 
the holder of the lien from the time the 
possessory lien arose. For example, if 
local law gives an automobile repairman 
the right to retain possession of an auto
mobile he has repaired as security for 
payment of the repair bill and the repair
man retains continuous possession of _the 
automobile until his lien is satisfied, a”tax 
lien filed in accordance with § 301.6323
(f )  (1) which has attached to the auto
mobile will not be valid to the extent of 
the reasonable price of the repairs. It 
is immaterial that the notice of tax lien

was filed before the repairman under
took his work or that he knew of the lien 
before undertaking the work.

(f )  Real property tax and special as
sessment liens— (1) In  general. Even 
though a notice of a lien imposed by , 
section 6321 is filed in accordance with 
§ 301.6323(f)-1, the lien is not valid 
against the holder of another lien upon 
the real property (regardless of when 
such other lien arises), if such other lien 
is entitled under local law to priority 
over security interests in real property 
which are prior in time and if such other 
lien on real property secures payment 
of—

(1) A  tax of general application levied 
by any taxing authority based Upon the 
value of the property;

(ii) A  special assessment imposed di
rectly upon the property by an^ taxing 
authority, if the assessment is imposed 
for the purpose of defraying the cost of 
any public improvement; or

(iii) Charges for utilities or public 
services furnished to the property by the 
United States, a State or political sub
division thereof, or an instrumentality 
of any one or more of the foregoing.

(2) Examples. The application of this 
paragraph may be illustrated by the fol
lowing examples:

Example (1). A owns Blackacre in the 
city of M. A notice of lien affecting Black- 
acre is filed in accordance with § 301.6323
( f ) - l .  Subsequent to the filing of the notice 
of lien, the city of M acquires a lien against 
Blackacre to secure payment of real estate 
taxes. Such taxes are levied against all prop
erty in the city in proportion to the value 
of the property. Under local law, the holder 
of a lien for real property taxes is entitled 
to priority over a security interest in real 
property even though the security interest 
is prior in time. Because the real property 
tax lien held by the city of M secures pay
ment of a tax of general application and is 
entitled to priority over security interests 
which are prior in time, the lien held by 
the city of M is entitled to priority over 
the Federal tax lien with respect to Blackacre.

Example (2 ). B owns Whiteacre in N 
county. A notice of lien affecting Whiteacre 
is filed in accordance with § 301.6323 ( f ) - l .  
Subsequent to the filing of the notice of lien, 
N county constructs a sidewalk, paves the 
street, and installs water and sewer lines 
adjacent to Whiteacre. In order to defray 
the cost of these improvements, N county 
imposes upon Whiteacre a special assess
ment which under local law results in a lien 
upon Whiteacre that is entitled to priority 
over security interests that are prior in time. 
Because the special assessment lien is ( i) en
titled under local law to priority over secu
rity interests which are prior in time, and
(ii) Imposed directly upon real property to 
defray the cost of a public improvement, the 
special assessment lien has priority over the 
Federal tax lien with respect to Whiteacre.

Example (3 ). C owns Greenacre in town O. 
A notice of lien affecting Greenacre is filed 
in accordance with § 301.6323 ( f ) - l .  Town O 
furnishes water and electricity to Greenacre 
and periodically collects a fee for these serv
ices. Subsequent to the filing of the notice 
of lien, town O supplies water and electricity 
to Greenacre, and C fails to pay the charges 
for these services. Under local law, town O 
acquires a lien to secure charges for the 
services, and this lien has priority over se
curity interests which are prior in time. 
Because the lien of town O (i) is for services

furnished to the real property and (ii) has 
priority over earlier security interests, town 
O’s lien has priority over the Federal tax 
lien with respect to Greenacre.

(g )  Residential property subject to a 
mechanic’s lien for certain repairs and 
improvements— (1 ) In  general. Even 
though a  notice o f a lien  imposed by 
section 6321 is filed in accordance with 
§ 301.6323(f)-l, the lien  is not valid 
against a m echanic’s lienor (as defined 
in  § 3 0 1 .6 3 2 3 (h )- l(b )) who holds a 
lien  fo r  the repair or im provem ent o f a 
personal residence i f—

(1) Th e  residence is occupied by the 
owner and contains no m ore than four 
dwelling units, and

(i i )  The  contract price on the prime 
contract w ith  the owner fo r  the repair 
or im provem ent (excluding interest and 
expenses described in  § 301.6323(e)-l) 
is not m ore th an  $1,000.

For purposes o f subdivision (i i )  o f this 
subparagraph, th e  amounts o f subcon
tracts under the prim e contract w ith  the 
owner are not to  be taken in to considera
tion  fo r  purposes o f computing the $1,000 
prim e contract price. I t  is immaterial 
th at the notice o f tax  lien  was filed 
before the contractor undertakes his 
work or that he knew o f the lien  before 
undertaking the work.

(2 ) Examples. Th e application o f this 
paragraph m ay be illustrated by the fo l
low ing exam ples:

Exam ple (1 ). A owns a building containing 
four apartments, one of which he occupies as 
his personal residence. A notice of lien which 
affects the building is filed in accordance 
with § 301.6323 ( f )  —1 . Thereafter, A enters into 
a contract with B in the amount of $800, 
which includes labor and materials, to repair 
the roof of the building. B purchases roof
ing shingles from C for $300. B completes 
the work and A fails to pay B the agreed 
amount, in  turn, B fails to pay C for the 
shingles. Under local law, B and C acquire 
mechanic’s liens on A ’s building. Because the 
contract price on the prime contract with A 
is not more than $1,000 and under local law 
B and C acquire mechanic’s liens on A’s 
building, the liens of B and C have priority 
over the Federal tax lien.

Exam ple (2 ). Assume the same facts as in 
example ( 1 ), except that the amount of the 
prime contract between A and B is $1,100. 

'Because the amount, of the prime contract 
with the owner, A, is in excess of $1,000, the 
tax lien has priority over the entire amount 
of each of the mechanic’s liens of B and C, 
even though the amount of the contract 
between B and C is $300.

Exam ple (3 ). Assume the same facts as in 
example (1 ), except that A and B do not 
agree in advance upon the amount due under 
the prime contract but agree that B will 
perform the work for the cost of materials 
and labor plus 10 percent of such cost. When 
the work is completed, it is determined that 
the total amount due is $850. Because the 
prime contract price is not more than $1,000 
and under local law B and C acquire mechan
ic’s liens on A ’s residence, the liens of B and 
C have priority over the Federal tax lien.

(h ) Attorneys’ liens— (1 ). In  general. 
Even though notice o f a lien imposed by 
section 6321 is filed  in  accordance with 
§ 301.6323(f)-l, the lien  is not valid 
against an attorney who, under local law, 
holds a lien upon, or a  contract enforce
able against, a judgm ent or other amount
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In settlement of a claim or o f a cause of 
action. The priority afforded an at
torney’s lien under this paragraph Shan 
not exceed the amount of the attorney’s 
reasonable compensation for obtaining 
the judgment or procuring the settle
ment. For purposes of this paragraph, 
reasonable compensation means the 
amount customarily allowed under local 
law for an attorney’s services for litigat
ing or settling a similar case or adminis
trative claim. However, reasonable com
pensation shall be determined on file 
basis of the facts and circumstances of 
each individual case. It  is immaterial that 
the notice of tax lien is filed before the 
attorney undertakes his work or that 
the attorney knows of the tax lien be
fore undertaking his work. This para
graph does not apply to an attorney's 
lien which may arise from the defense of 
a claim or cause of action against a tax
payer except to the extent such lien-is 
held upon a judgment or other amount 
arising from the adjudication or settle
ment of a counterdaini in favor of the 
taxpayer. In  the case of suits against the 
taxpayer, see § 301.6325-1 (d ) (2) for 
rules relating to the subordination of the 
tax lien to facilitate tax collection.

(2) Claim or cause of action against 
the United States. Paragraph (h ) (1) of 
this section does not apply to an attor
ney’s lien with respect to—

(i) Any judgment or other fund re
sulting from the successful litigation or 
settlement of an administrative claim or 
cause of action against the United States 
to the extent that the United States, 
under any legal or equitable right, offsets 
its liability under the judgment or settle
ment against any liability of the taxpayer 
to the United States, or

(ii) Any amount credited against any 
liability of the taxpayer in accordance 
with section 6402.

(3) Examples. The provisions of this 
paragraph may be illustrated by the fo l
lowing. examples:

Example (1) .  A notice of lien Is filed against 
A in accordance with § 301.6323 ( f ) - l .  Sub
sequently. A is struck by an automobile and 
retains B, an attorney to institute suit on 
A’s behalf against the operator of the auto
mobile; B knows 6$ the tax lien before he 
begins his work. Under local law, B is en
titled to a lien upon any recovery In order to 
secure payment o f his fee. A is awarded dam
ages of $10.000. B charges a fee of $3,000 
which is the fee customarily allowed under 
local law in similar cases and which is found 
to be reasonable under the circumstances of 
wiis particular case. Because, under local law,
B holds a lien for the amount o f his reason
able compensation for obtaining the Judg
ment, B’s lien has priority over the Federal 
tax lien.

Example (2 ). Assume the same facts as in 
example ( l ) .  except that before suit is instl- 
tuted A and the owner of the automobile 
settle out of court for $7,500. B charges a 
reasonable and customary fee o f $1,800 for 
Pouring  the settlement and under local 
aw holds a lien upon the settlement in order 
o secure payment of th j fee. Became, under 
ocal law, B holds a lien for the amount of 

ms reasonable compensation for obtaining 
®ettlement, B has priority over the Fed-' 

eral tax lien.
(U  • In accordance with § 301.6323 

v 1 i, a notice of lien ln4 he amount of $8,000

is filed against C, a contractor. Subsequently 
C retains D, an attorney, to Initiate legal pro
ceedings to recover the amount allegedly due 
him for construction work he has performed 
for the United States. C and D enter into an 
agreement which provides that D will re
ceive a reasonable and customary fee of 
$2,500 as compensation for his services. Under 
local law, the agreement will give rise to  a 
lien which is enforceable by D against any 
amount recovered in the suit. C Is successful 
In the suit and is awarded $10,000. D claims 
$2,500 of the proceeds as his fee. The United 
States, however, exercises its right of set-off 
and applies $8,000 o f the $10,000 award td 
satisfy C’s tax liability. Because the $10,00Q 
award resulted from the successful litigation 
of a cause of action against the United States, 
B’s contract for attorney’s fees is not en
forceable against the amount recovered to the 
extent the United States offsets its liability 
upder the judgment against C’s t^x liability. 
I t  is immaterial that D had no notice or 
knowledge, of the tax lien at the time he 
began work on the case.

( i ) Certain insurance contracts— (1) 
In  general. Even though a  notice of a  
lien Imposed by section 6321 is filed in  
accordance with § 301.6323 ( f ) - l ,  the 
lien is not valid with respect to a  life 
insurance, endowment, or annuity con
tract, against an organization which is 
the insurer under the contract, at any 
time—

(1) Before the insuring organization 
has actual notice or knowledge (as de
fined in paragraph (a ) of § 301.6323Ü)- 
1) of the existence of the tax lien,

(ii) A fter the insuring organization 
has actual notice or knowledge of the 
lien (as defined in paragraph (a ) of 
§ 301.6323(i)-l), with respect to ad
vances (including contractual interest 
thereon as provided in paragraph (a ) of 
§ 301.6323(e)-!) required to be made 
automatically to maintain the contract 
in force under an agreement entered into 
before the insuring organization had  
such actual notice or knowledge, or

(iii) After the satisfaction of a levy 
pursuant to section 6332(b), unless and 
until the district director delivers to the 
insuring organization a  notice (for ex
ample, another notice of levy, a  letter, 
etc.), executed after the date of such 
satisfaction, that the lien exists.

\  > ¡5; ' • ’ ; „
Delivery of the notice described in sub
division (iii) of this subparagraph may 
be made by any means, including regular 
mail, and delivery of the notice shall be 
effective only from the time of actual re
ceipt of the notification by the insuring 
organization. The provisions of this 
paragraph are applicable to matured as 
well as unmatured insurance contracts.

(2) Examples. The provisions of this 
paragraph may be illustrated by the fo l
lowing examples:

Example (1) .  On May 1, 1964, the X  in
surance company issues a life Insurance 
policy to A. On June 1, 1970, a tax assess
ment is made against A, and on June 2, 1970¿ 
a notice of lien with respect to the assessment 
is filed in accordance with § 301.6323( f ) - l .  
On July 1, 1970, without actual notice or 
knowledge of the tax lien, the X  company 
makes a "policy loan” to A. Under subpara
graph ( 1 ) ( i ) of this paragraph, the loan, 
Including interest (in accordance with the 
provisions of paragraph (a) of § 301.6323(e)-

1 ) ,  will have priority over the tax hen 
because X  company did not have actual 
notice or knowledge of the tax lien at the 
time the policy loan was made.

Example (2 ). On May 1, 1964, B enters into 
a life insurance contract with the V  insur
ance company. Under one of the provisions 
of the contract, in the event a premium is 
not paid, Y  is to advance out of the cash 
loan value of the policy the amount of an 
unpaid premium in order to maintain the 
contract in force. The contract also pro
vides for interest on any advances so made. 
On June 1, 1971, a tax assessment is made 
against B, and on June 2, 1971, in accordance 
with section 6323 ( f ) - l ,  a notice of lien is 
filed. On July 1, 1971, B fails to pay the 
premium due on that date, and Y  makes an 
automatic premium loan to keep the policy in 
force. At the time the automatic premium 
loan is made, Y  had actual knowledge of the 
tax lien. Under subparagraph ( 1 ) (ii) of this 
paragraph, the lien is not valid against Y  
with respect to the advance (and the con
tractual interest thereon), because the ad
vance was required to be made automatically 
under an agreement entered into before Y  
had actual notice or knowledge of the tax 
lien.

Example (3 ). On May 1, 1964, C enters into 
a life insurance contract with the Z insur
ance company. On January 4, 1971, an assess
ment is made against C for $5,000 unpaid 
Income taxes, and on January 11,1971, in ac
cordance with S 301.6323( f ) - l ,  a notice of lien 
is filed. On January 29, 1971, a notice of levy 
with respect to C’s delinquent tax is served 
on Z company. The amount which C could 
have had advanced to him from Z company 
under the contract on the 90th day after 
service of the notice of levy on Z company is 
$2,000. The Z company pays $2,000 pursuant 
to the notice of levy, thereby satisfying the 
levy upon the contract in accordance with 
section 6332(b) . On February 1, 1973, Z com
pany advances $500 to C, which is the incre
ment in policy loan value since satisfaction 
of the levy o f January 29, 1971. On Feb
ruary 5,1973, a new notice of levy for the un
paid balance of the delinquent taxes, exe
cuted after the first levy was satisfied, is 
served upon Z company. Because the new 
notification was not received by Z company 
until after the policy loan was made, under 
paragraph ( 1 ) (iii) of this paragraph, the tax 
lien is not valid against Z company with re
spect to the policy loan (Including interest 
thereon in accordance with paragraph (a) 
of § 301.6323 (e )-1 ).

Example (4) .  On June 1, 1973, a tax assess
ment is made against D and on June 2, 1973, 
in accordance with § 301.6323(f)-!, a notice 
of lien with respect to s the assessment is 
filed. On July 2, 1973, D executes an assign
ment o f his rights, as the insured, under an 
insurance contract to M bank as security 
for a loan. M bank holds its security interest 
subject to the lien because it is not an in
surer entitled to protection under section 
6323(b)(9) and did not become a holder of 
the security interest prior to the filing of the 
notice o f lien for purposes of section 6323(a). 
I t  is Immaterial that a notice o f levy had not 
been served upon the insurer before the as
signment to M bank was made.

( j )  Passbook loans— (1) In  general. 
Even though a notice of a  lien imposed 
by section 6321 is filed in accordance 
with § 301.6323(f)—1, the lien is not valid 
against an institution described in sec
tion 581 or 591 to the extent of any loan 
made by the institution which is secured 
by a savings deposit, share, or other ac
count evidenced by a  passbook (as de
fined in subparagraph (2) of this para-
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graph ) i f  the institution has been con
tinuously in  possession o f the passbook 
from  the tim e the loan is made. Th is 
paragraph applies only to  a loan made 
w ithout actual notice or knowledge (as 
defined in  paragraph (a ) o f § 301.6323
( i ) - l )  o f the existence o f the lien. Even 
though an original passbook loan is 
made w ithout actual notice or knowledge 
o f the existence o f the lien, this para
graph does not apply to  any additional 
loan made a fte r  knowledge o f the lien is 
acquired by the institution even i f  it  con
tinues to  retain  the passbook from  the 
tim e the orig inal passbook loan is made.

(2 ) Definition of passbook. For pur
poses’ o f this paragraph, the term  “ pass- 
book” includes—

( i )  Any tangible evidence o f a savings 
deposit, share, or other account which, 
when in  the possession o f the bank or 
other savings institution, w ill prevent a 
w ithdraw al from  the account to the ex
ten t o f the loan balance, and

( i i )  A n y  procedure or system, such as 
an autom atic data processing system, 
the use o f which by the bank or other 
savings institution w ill prevent a w ith 
draw al from  the account to the extent 
o f the loan balance.

(3) Example. On June 1, 1970, a tax as
sessment is made against A and on June 2, 
1970, a notice of lien with respect to the 
assessment is filed in accordance with 
§ 301.6323 ( f ) - l .  A owns a savings account at 
the M bank with a xbalance of $1,000. On 
June 10, 1970, A borrows $300 from the M 
bank using the savings account as security 
therefor. The M bank is continuously in pos
session of the passbook from the time the 
loan is made and does not have actual notice 
or knowledge of the lien at the time of 
the loan. The tax lien is not valid against 
M bank with respect to the passbook loan of 
$300 and accrued interest and expenses en
titled to priority under § 301.6323 "(e)-1. 
Upon service of a notice of levy, the M bank 
must pay over the savings account- balance 
in excess of the amount of its protected in
terest in the account as determined on the 
date of levy.

§ 301.6323(c) Statutory provisions; va
lidity and priority against certain 
persons; protection for certain com
mercial transactions financing agree
ments, etc.

Sec. 6323. Valid ity  and p riority  against 
certa in  persons. * * f

(c) Pro tec tion  fo r  certa in  com m ercia l 
transactions financing agreem ents, etc.— (1) 
I n  general. To the extent provided in this 
subsection, even though notice of a lien im
posed by section 6321 has been filed, such 
lien shall not be valid with respect to a se
curity interest which came into existence 
after tax lien filing but which—

(A ) Is in qualified property covered by the 
terms of a written agreement entered into 
before tax lien filing and constituting—

(1) A commercial transactions financing 
agreement,

(ii ) A real property construction or im
provement financing agreement, or

(ii i ) An obligatory -disbursement agree
ment, and

(B ) Is protected under local law against 
a judgment lien arising, as of the time of 
tax lien filing, out of an unsecured obliga
tion.

(2) Commercial transactions financing 
agreement. For purposes of this subsection—

(A ) Definition. The term “ commercial

transactions financing agreement” means an 
agreement (entered into by a person in the 
course of his trade or business)—

(i) To make loans to the taxpayer to be 
secured by commercial financing security ac
quired by the taxpayer in the ordinary 
course of his trade o f business, or

(il) To purchase commercial financing se
curity (other than inventory) acquired by 
the taxpayer in the ordinary course of his 
trade or business;
but such an agreement shall be treated as 
coming within the term only to the extent 
that such loan or purchase is made before 
the 46th day after the date of tax lien filing 
or ( i f  earlier) before the lender or purchaser 
had actual notice or knowledge of such 
tax lien filing.

(B ) L im ita tion  on  qualified property. The 
term “ qualified property”, when used with 
respect to a commercial transactions financ
ing agreement, includes only commercial fi
nancing security acquired by the taxpayer 
before the 46th day after the date of tax 
lien filing.

(C) C om m ercia l financing  security  defined. 
The term ‘‘commercial financing security” 
means (i) paper of a kind ordinarily arising 
in commercial transactions, (ii) accounts re
ceivable, (iii) mortgages on real property, and
(iv ) inventory.

(D) Purchaser treated as Requ iring security  
in terest. A person who satisfies subparagraph 
(A ) by reason of clause (ii) thereof shall be 
treated as having acquired a security inter
est in commercial financing security.

(3) R eal p roperty  con stru ction  or im p rove 
m en t  financing  agreem ent. For purposes of 
this subsection—

(A ) D efin ition . The term “real property 
construction or improvement financing 
agreement” means an agreement to miake 
cash disbursements to finance—

(i) The construction or improvement of 
real property,

(ii) A contract to construct or improve real 
property, or

(iii) The raising or harvesting of a farm 
crop or the raising of livestock or other 
animals.
For purposes of clause ( i i i ) , the furnishing 
of goods and services shall be treated as the 
disbursement of cash;

(B ) L im ita tion  on  qualified property. The 
term “qualified property” , when used with 
respect to a real property construction or im
provement financing agreement,, includes 
only—

(i) In the case of subparagraph (A ) (i ) ,  
the real property with respect to which the 
construction or improvement has been or is 
to be made,

( i i ) In  the case of subparagraph (A ) ( i i ) ,
the proceeds q£ the contract described there
in, and /

(iii) In  the case of subparagraph (A ) (iii), 
property subject to the lien imposed by sec
tion 6321 at the time of tax lien filing and 
the crop or the livestock or other animals 
referred to in subparagraph (A ) (iii).

(4) O bliga tory  d isbu rsem en t agreem ent. 
For purposes of this subsection—

(A ) D efin ition . The term “obligatory dis
bursement agreement” means an agreement 
(entered into by a person in the course of 
his trade or business) to make disbursements, 
but such an agreement shall be treated as 
coming within the term only to the extent 
of disbursements which are required to be 
made by reason of the intervention of the 
rights of a person other than -the taxpayer.

(B ) L im ita tion  o n  qualified property . The 
term “ qualified property” , when used with 
respect to an obligatory disbursement agree
ment, means property subject to the lien 
imposed by section 6321 at the time of tax

lien filing and (to the extent that the acqui
sition is directly traceable to the disburse
ments referred to in subparagraph (A ) ) 
property acquired by the taxpayer after tax 
lien filing.

,(C ) Special rules for surety agreements. 
Where the obligatory disbursement agree
ment is an agreement insuring the perform
ance of a contract between the taxpayer and 
another person—

(i) The term “ qualified property” shall 
be treated as also including the proceeds 
of the contract the performance of which 
was insured, and

(ii) I f  the contract the performance of 
which was insured was a contract to con
struct or improve real, property, to produce 
goods, or to furnish services, the term “quali
fied property” shall be treated as also in
cluding any tangible personal property used 
by the taxpayer in the performance of such 
insüred contract.
[Sec. 6323(c) as amended by sec. 101(a), 
Federal Tax Lien Act 1966 (80 Stat. 1125)]

§ 301.6323(c)—1 Protection for com
mercial transactions financing agree
ments.

(a ) In  general. Even though a notice 
of a lien imposed by section 6321 is filed 
in accordance with § 301.6323 ( f ) - l ,  the 
lien is not valid with respect to a security 
interest which t

(1) Comes into existence after the tax 
lien filing,

(2) Is in qualified property covered by 
the terms of a commercial transactions 
financing agreement entered into before 
the tax lien filing, and

(3) Is protected under local law 
against a judgment lien arising, as of 
the time of the tax lien filing, out of an 
unsecured obligation.
See paragraphs (a ) and (e) of § 301.6323
(h )  - l  for definitions of the terms “se
curity interest” and “tax lien filing,” re
spectively. For purposes of this section, a 
judgment lien is a lien held by a judg
ment lièn creditor as defined in para
graph (g ) of § 30k6323(h)-l. •

(b> Commercial transactions financ
ing agreement. For purposes of this sec
tion, the term “commercial transactions 
financing agreement” means a written 
agreement entered into by a person in 
the course of his trade or business—
% (1) To make loans to the taxpayer
(whether or not at the option of the per
son agreeing to make such loans) to be 
secured by commercial financing security 
acquired by the taxpayer in the ordinary 
course of his trade or business, or

(2 ) To purchase commercial financing 
security, other than inventory, acquired 
by the taxpayer in the ordinary course- 
of his trade or business.
Such an agreement qualifies as a com
mercial transactions financing agree
ment only with respect to loans or pur
chases made under the agreement before
(i) the 46th day after the date of tax 
lien filing or, (ii) the time when the 
lender or purchaser has actual notice or 
knowledge (as defined in paragraph (a) 
o f § 301.6323 ( i ) - l )  of the tax lien filing, 
if earlier. For purposes of this paragraph, 
a loan or purchase is considered to have 
been made in the course of the lenders 
or purchaser’s trade or business if such
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person Is in the business of financing 
commercial transactions (such as a bank 
or commercial factor) or if the agree
ment is incidental to the conduct of 
such person’s trade or business. For ex» 
ample, if a manufacturer finances the 
accounts receivable of one of his cus
tomers, he is considered to engage in  
such financing in the course of his trade 
or business. The extent of the priority 
of the lender or purchaser over the tax 
lien is the amount of his disbursements 
made'before the 46th day after the date 
the notice of tax lien is filed, or made be
fore the day (before such 46th day) on 
which the lender or purchaser has actual 
notice or knowledge of the filing of the 
notice of the tax lien.

(c) Commercial financing security. (1)
In general. The term “commercial fi
nancing security” means—  ' -

(i) Paper of a  kind ordinarily arising 
in commercial transactions,

(ii) Accounts receivable (as defined in 
subparagraph (2) of this paragraph),

(in) Mortgages on real property, and
(iv) Inventory.

For purposes of this subparagraph, the 
term “paper of a kind ordinarily arising 
in commercial transactions” in general 
includes any written document customar
ily used in commercial transactions. For 
example, such written documents include 
paper giving contact rights (as defined 
in subparagraph (2) of this paragraph ), 
chattel paper, documents o f title to per
sonal property, and negotiable instru
ments or securities. The term “commer
cial financing security” does not include 
general intangibles such as patents or 
copyrights. A  mortgage on real estate 
(including a  deed pf trust, contract for 
sale, and similar instrumént) may be 
commercial financing security if the tax
payer has an interest in the mortgage 
as a mortgagee or assignee. The term  
“commercial financing security” does not 
include a mortgage where the taxpayer 
is the mortgagor of realty owned by him. 
For purposes of this subparagraph, the 
term “inventory” includes raw  materials 
and goods in process as well as property 
held by the taxpayer primarily for sale 
to customers in the ordinary course of 
his trade or business.
’ (2) Definitions. For purposes of 
§§ 301.6323 (d ) - l ,  301.6323 (h ) -1 and this 
section—  ~ * /;/'■>

(i) A  contract right is any right to 
payment under a  contract not yet earned 
by performance and not evidenced by 
an instrument or chattel paper, and

(ii) An account receivable is any right
to payment for goods sold or leased or 
for services rendered which is not evi
denced by an instrument or chattel 
Paper. . \  ^ . .

(d) Qualified irroperty. For purposes 
of paragraph (a ) of this section, qualified 
Property consists solely of commercial 
financing security acquired by the tax
payer-debtor before the 46th day after 
the date of tax lien filing: Commercial 
financing security acquired before such 
day may be qualified property even 
though it is acquired by the taxpayer 
alter the lender received actual notice or
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knowledge of the filing of the tax lien. 
For example, although the receipt of 
actual notice or knowledge of the filing of 
the notice of the tax lien has the effect of 
ending the period within which protected 
disbursements may be made to the tax
payer, property which is acquired by 
the taxpayer after the lender receives 
actual notice or knowledge of such filing 
and before such 46th day, which other
wise qualifies as commercial financing 
security, becomes commercial financing 
security to which the priority of the 
lender extends for loans made before he 
received the actual notice or knowledge. 
An account receivable (as defined in 
.paragraph (c ) (2) (ii) of this section) is 
acquired by a taxpayer at the time, and 
to the extent, a  right to payment is 
earned by performance. Chattel paper, 
documents of title, negotiable instru
ments, securities, and mortgages on real 
estate are acquired by a  taxpayer when 
he obtains rights in the paper or mort
gage. Inventory is acquired by the tax
payer when title passes to him. A  con
tract right (as defined in paragraph (c)
(2) (i) of this section) is acquired by a 
taxpayer when the contract is made. 
Identifiable proceeds, which arise from  
the collection or disposition of qualified 
property by the taxpayer, are considered 
to be acquired at the time such qualified 
property is acquired if the secured party 
has a continuously perfected security in
terest in the proceeds under local law. 
The term “proceeds” includes whatever is 
received when collateral is sold, ex
changed, or collected. For purposes of 
this paragraph, the term “identifiable 
proceeds” does not include money, 
checks and the like which have been 
commingled with other cash proceeds. 
Property acquired by the taxpayer after 
the 45th day following tax lien filing, by 
the expenditure of proceeds, is not qual
ified property.

(e ) Purchaser treated as acquiring 
security interest. A  person who purchases 
commercial financing security, other 
than inventory, pursuant to a commer- 
*cial transactions financing agreement is 
treated, for purposes of this section, as 
having acquired a security interest in the 
commercial financing security. In  the 
case of a  bona fide purchase at a dis
count, a purchaser of commercial financ
ing security who satisfies the require
ments of this section has priority over 
the tax lien to the full extent of the 
security.

( f )  Examples. The provisions of this 
section may be illustrated by the follow
ing examples:

Example (1 ). ( i )  On June 1, 1970, a tax Is 
assessed against M, a tool manufacturer, with 
respect to his delinquent tax liability. On 
June 15,1970, M enters into a written financ
ing agreement with X, a bank. The agreement 
provides that, in consideration of such sums 
as X  may advance to M, X  is to have a secu
rity interest in all of M’s presently owned and 
subsequently acquired commercial paper, ac
counts receivable, and .inventory (including 
inventory in the manufacturing stages and 
raw materials). On July 6.S1970, notice of the 
tax lien is filed in accordance with S 801.6323 
( f ) - l .  On August 3, 1970, without actual
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notice or knowledge of the tax lien filing, X  
advances $10,000 to M. On August 5, 1970, M 
acquires additional inventory through the 
purchase of raw materials. On August 20, 
1970, M has accounts receivable, arising from 
the sale of tools, amounting to $5,000. Under 
local law, X ’s security interest arising by rea
son of the $10,000 advance on August 3, 1970, 
has priority, with respect to  the raw materials 
and accounts receivable, over a judgment lien 
against M arising July 6,1970 (the date of tax 
lien filing) out of an unsecured obligation.

(ii) Because the $10,000 advance was 
made before the 46th day after the tax lien 
.filing, and the accounts receivable in the 
amount of $5,000 and the raw materials were 
acquired by M before such 46th day, X ’s 
$10,000 security interest in the accounts re
ceivable and the inventory has priority over 
the tax lien. The priority o f X ’s security in
terest also extends to the proceeds, received 
on or after the 46th day after the tax Hen 
filing, from the liquidation of the accounts 
receivable and inventory held by M on Au
gust 20, 1970, i f  X  has a continuously per
fected security interest in identifiable pro
ceeds under local law. However, the priority 
o f X ’s security Interest will not extend to 
other property acquired with such proceeds.

Example (2) .  Assume the same facts as in 
example (1) except that on July 15, 1970, 
X  has actual knowledge o f the tax lien filing. 
Because an agreement does not qualify as 
a commercial transactions financing agree
ment when a disbursement is made after tax 
lien filing with actual knowledge of the 
filing, X ’s security Interest will not have 
priority over the tax lien with respect to 
the $10,000 advance made on August 3, 1970.

Example (3) .  Assume the same facts as in 
example ( 1 ) except that, instead o f addi
tional inventory, on August 5, 1970, M ac
quires an account receivable as the result of 
the sale o f machinery which M no longer 
needs in his business. Even though the ac
count receivable was acquired by taxpayer M 
before the 46th day after tax lien filing, the 
tax lien will have priority over X ’s security 
interest arising in the account receivable 
pursuant to the earlier written agreement 
'because the account receivable was not ac
quired by the taxpayer in the ordinary 
course o f his trade or business.

Example (4) .  Pursuant to a written agree
ment with the N Manufacturing Company 
entered into on January 4, 1971, Y, a com
mercial factor, purchases the accounts re
ceivable arising out o f N’s regular sales to its 
customers. On November 1, 1971, in accord
ance with § 301.6323 ( f ) —1, a notice o f lien is 
filed with respect to N’s delinquent tax lia
bility. On December 6, 1971, Y, without ac
tual notice or knowledge o f the tax lien 
filing, purchases all o f the accounts receiv
able resulting from N ’s November 1971 sales. 
Y  has taken appropriate steps under local 
law so that the December 6, 1971, purchase 
is protected against a judgment lien arising 
November 1, 1971 (the date o f tax lien filing) 
out of an unsecured obligation. Because the 
purchaser of commercial financing security, 
other than inventory, is treated as having 
acquired a security interest in commercial 
financing security, and because Y  otherwise 
meets the requirements of this section, the 
tax lien is not valid with respect to Y ’s De
cember 6, 1971, purchase of N ’s accounts 
receivable.

§ 301.6323(c)—2 Protection for real 
property construction or improve
ment financing agreements.

(a ) In  general. Even though a notice 
of a lien imposed by section 6321 is filed 
in accordance with § 301.6323 ( f ) - l ,  the 
lien is not valid with respect to a security 
interest which:
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(1) Comes into existence after the tax 
iien filing,

(2) Is in qualified property covered by 
the terms of a real property construction 
or improvement financing agreement en
tered into before the tax lien filing, and

(3) Is protected under local law against 
a judgment lien arising, as of the time of 
tax lien filing, out of an unsecured ob
ligation.
For purposes of this section, it is im
material that the holder of the security 
interest had actual notice or knowledge 
of the lien at the time disbursements are 
made pursuant to such an agreement. 
See paragraphs (a ) and (e) of § 301.6323 
(h ) -1  for general definitions of the terms 
“security interest” and “tax lien filing.” 
For purposes of this section, a judgment 
lien is a lien held by a judgment lien 
creditor as defined in paragraph (g ) of 
§ 301.6323(h ) - l .

(b ) Real property construction or im
provement financing agreement. For 
purposes of this section, the term “real 
property construction or improvement fi
nancing agreement” means any written 
agreement to make cash disbursements 
(whether or not at the option of the party 
agreeing to make such disbursements) :

(1 ) To finance the construction, im
provement, or demolition of real prop
erty if the agreement provides for a se
curity interest in the real property with 
respect to which the construction, im
provement, or demolition has been or is 
to be made; .

(2) To finance a contract to construct 
or improve, or demolish real property if 
the agreement provides for a  security 
interest in the proceeds of the contract; 
or

(3) To finance the raising or harvest
ing of a farm  crop or the raising of live
stock or other animals if the agreement 
provides for a security interest in any 
property subject to the lien imposed by 
section 6321 at the time of tax lien filing, 
in the crop raised or harvested, or in the 
livestock or other animals raised.
For purposes of subparagraphs (1 ) and
(2) of this paragraph, construction or 
improvement may include demolition. 
For purposes of any agreement described 
in subparagraph (3) of this paragraph, 
the furnishing of goods and services is 
treated as the disbursement of cash.

(c ) Qualified property. For purposes of 
this section, the term “qualified prop
erty” includes only—

(1) In  the case of an agreement de
scribed in paragraph (b ) (1) of this sec
tion, the real property with respect to 
which the construction or improvement 
has been or is to be made;

(2) In  the case of an agreement 
described in paragraph (b ) (2) of this 
section, the proceeds of the contract to 
construct or improve real property; or

(3 ) In  the case of an agreement 
described in paragraph (bM 3 ) of this 
section, property subject to the lien im
posed by section 6321 at the time of tax 
lien filing, the farm  crop raised or har
vested, or the livestock or other animals 
raised.
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(d ) Examples. The provisions of this 
paragraph may be illustrated by the fol
lowing examples:

Example (1 ). A, in order to finance the con
struction of a dwelling on a lot owned by 
him, mortgages the property to B. The mort
gage, executed January 4, 1971, Includes an 
agreement that B wlU make cash disburse
ments to A  as the construction progresses. 
On February 1, 1971,' in accordance with 
i 301.6323( f ) - l ,  a notice of lien is filed with 
respect to A ’s delinquent tax liability. A con
tinues the construction, and B makes cash 
disbursements on June 10, 1971, and Decem
ber 10, 1971. Under local law B’s security in
terest arising by virtue of the. disbursements 
is protected against a judgment lien arising 
February 1, 1971 (the date of tax lien filing) 
out o f an unsecured obligation. Because B 
is the holder of a security interest coming 
into existence by reason of cash disburse
ments made pursuant to a written agreement, 
entered into before tax lien filing, to make 
cash disbursements to finance the construc
tion o f real property, and because B’s secu
rity interest is protected, under local law, 
against a judgment ljen arising as of the 
time of tax lien filing out of an unsecured 
obligation, B’s security interest has priority 
over the tax lien.

Example (2 ). ( i ) C is awarded a contract 
for the demolition o f several buildings. On 
March 3, 1969, C enters into a written agree
ment with D which provides that D will 
make cash disbursements to finance the de
molition and also provides that repayment 
o f the disbursements is secured by any 
sums due C, under the contract. On April 1, 
1969, in accordance with § 301.6323(f)-1, a 
notice o f lien is filed with respect to C’s de
linquent tax liability. With actual notice o f 
the tax lien, D makes cash disbursements to 
C on August 1, September 1, and October 1, 
1969. Under local law D’s security interest in 
the proceeds of the contract with respect to 
the disbursements is entitled to priority over 
a judgment lien arising on April 1, 1969 (the 
date o f tax lien filing) out of an unsecured 
obligation.

(i i )  Because D’s security interest arose by 
reason of disbursements made pursuant to 
a written agreement, entered into before tax 
lien filing, to make cash disbursements to 
finance a contract to demolish real property, 
and because D’s ^security interest is valid 
under local law against a judgment lien 
arising as o f the time of tax lien filing out 
o f an unsecured obligation, the tax lien is 
not valid with respect to D’s security inter
est in the proceeds of the demolition contract.

Example (3) .  Assume the same facts as in 
example (2 ) and, in addition, assume that, 
as further security for the cash disburse
ments, the March 3,1969 agreement also pro
vides for a security interest in all jbf C’s dem
olition equipment. Because the protection of 
the security interest arising from the dis
bursements made after tax lien filing under 
the agreement is limited under section 6323 
(c ) (3) to the proceeds of the demolition con
tract and because, under the circumstances, 
the security interest in the equipment is not 
otherwise protected under section 6323, the 
tax lien will have priority over D’s security 
interest in the equipment.

Example (4 ). (1) On January 2, 1969, F 
and G enter into a written agreement, 
whereby F agrees to provide G with cash 
disbursements, seed, fertilizer, and insecti
cides as needed by G, in order to finance the 
raising and harvesting of a crop on a farm 
owned by G. Under the terms of the agree
ment F is to have a security Interest in the 
crop, the farm, and all other property then 
owned or thereafer acquired by G. In  ac
cordance with S 301.6323(f)-!, on January 10,

1969, a notice of lien is filed with respect 
to G’s delinquent tax liability. On March 3, 
1969, with actual notice o f the tax lien, 
F makes a cash disbursement of $5,000 to G 
and furnishes him seed, fertilizer, and in
secticides having a value of $10,000. Under 
local law F ’s security interest, coming into 
existence by reason of the cash disbursement 
and the furnishing of goods, has priority over 
a judgment lien arising January 10, 1969 
(the date óf tax lien filing) out of an un
secured obligation.

(ii ) Because F ’s security interest arose by 
reason of a disbursement (including the fur
nishing of goods) made under a written 
agreement which was entered into before 
tax lien filing and which constitutes an 
agreement to finance the raising or harvest
ing of a farm crop, and because F ’s security 
interest is valid under local law against a 
judgment lien arising as of the time of tax 
lien filing out of an unsecured obligation, 
the tax lien is not valid with respect to F ’s 
security interest in the crop even though a 
notice o f lien was filed before the security 
interest arose. Furthermore, because the 
farm is property subject to the tax lien at 
the time of tax lien filing, F ’s security 
interest with respect to the farm also has 
priority over the tax lien.

Example (5 ) ,  Assume the same facts as in 
example (4) and in addition that on Octo
ber 1, 1969, G acquires several tractors to 
which F’s security Interest attaches under 
the terms of the agreement. Because the 
tractors are not property subject to the tax 
lien at the time o f tax lien filing, the tax 
lien—has priority over F ’s security interest 
in the tractors,'

§ 301.6323(c)—3 Protection for obliga
tory disbursement agreements.

(a )  In  general. Even though a notice 
of a lien imposed by section 6321 is filed 
in accordance •with § 301.6323(f)-1, the 
lien is not valid with respect to à security 
interest which:

(1) Comes into existence '  after the 
tax lien filing,

(2) Is in qualified property covered 
by the terms of an obligatory disburse
ment agreement entered into before the 
tax lien filing, and

(3 ) Is protected underlocal law against 
a  judgment lien arising, as of tbe time of 
tax lien filing, out of an .unsecured 
obligation.
See paragraphs (a ) and (e ) of § 301.6323 
( h ) - l  for definitions of the terms “se
curity interest” and “tax lien filing." 
For purposes of this section, a  judgment 
lien is a  lien held by a  judgment lien 
creditor as defined in paragraph (g ) of 
§ 301.6323 (h ) - l .

(b ) Obligatory disbursement agree
ment. For purposes of this section the 
term “obligatory disbursement agree
ment” means a  written agreement, en
tered into by a person in the course of 
his trade or business, to make disburse
ments. An agreement is treated as an 
obligatory disbursement agreement only 
with respect to disbursfehients which are 
required to be made by reason of the in- , 
tervention of the rights of a person other j 
than the taxpayer. The obligation to pay j 
must be conditioned upon an event be- j 
yond the control of the obligor. For ex- j 
ample, the provisions of this section are ■ 
applicable where an issuing bank obli
gates itself to honor drafts or other do- j 
mands for payment on a letter of credit(
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and a bank, in good faith, relies upon 
that letter of credit in making advances. 
The provisions of this section are also 
applicable, for example, where a  bond
ing company obligates itself to make 
payments to indemnify against loss or 
liability and, under the terms of the 
bond, makes a payment with respect 
to a loss. The priority described in this 
section is not applicable, for example, 
in the case of an accommodation en
dorsement by an endorser Who assumes 
his obligation other than in the course 
of his trade or business.

(c) Qualified property. Except as pro
vided under paragraph (d ) of this sec
tion, the term “qualified property,” for 
purposes of this section, means property 
subject to the lien imposed by section 
6321 at the timé of tax lien filing and, to 
the extent that the acquisition is directly 
traceable to the obligatory disbursement, 
property acquired by_the taxpayer after 
tax lien filing.

(d ) Special rule for surety agreements. 
Where the obligatory disbursement 
agreement is an agreement insuring the 
performance of a contract of the tax
payer and another person, the term  
“ qualified property” shall be treated as 
also including—

(1) The proceeds of the contract the 
performance of which was insured, and

(2) If the contract the performance of 
which was insured is a contract to con
struct or improve real property, to pro
duce goods, o r to furnish services, any 
tangible personal property used by the 
taxpayer in the performance of the in
sured contract.
For example, a  surety company which 
holds a security interest, arising from  
cash disbursements made after tax lien 
filing under a payment or performance 
bond on a real estate construction proj
ect, has priority over the tax lién with 
respect to the proceeds of the construc
tion contract and, in addition, with re
spect to any tangible personal property 
used by" the taxpayer in the construction 
project if its security interest in the 
tangible personal property is protected 
under local law against a  judgment lien 
arising, as of the time the tax lien was 
filed, out of an unsecured obligation. -

(e) Examples. This section may be 
illustrated by the following examples:

Example (1) . ( i )  On January 2, 1969, H, an 
appliance dealer, in order to finance the ac
quisition from O of a large inventory of ap
pliances, enters into a written agreement 
with Z, a bank. Under the terms of the agree
ment, in return for a security interest in all 
of H’s inventory, presently owned and sub
sequently acquired, Z issues an irrevocable 
letter of credit to allow H to make the pur
chase. On December 31, 1968 and January 10, 
1969, in accordance with § 301.6323 ( f ) —1, sep
arate notices of lien are filed with respect to 
H’s delinquent tax liabilities. On March 31, 
1969, Z honors the letter o f  credit. Under 
local law, Z’s security interest in both ex
isting and after-acquired inventory is pro
tected against a judgment lien arising on or 
after January 10, 1969, out of an unsecured 
obligation. Under local law, Z’s security in
terest in the inventory purchased under the 
letter of credit qualifies as a purchase money

security interest and is valid against persons 
acquiring security interests in or liens upon 

'such inventory at any time.
(i i )  Because Z’s security interest in H’s in

ventory did not arise under a written agree
ment entered into before the filing of notice 
of the first tax lien on December 31, 1968, 
that lien is superior to Z’s security interest 
except to the extent of Z’s purchase money 
security interest. Because Z’s interest qual
ifies r as a purchase money security interest 
with respect to the inventory purchased un
der the letter of credit, the tax liens attach 
under section 6321 only to the equity ac
quired by H, and the rights of Z in the in
ventory so purchased are superior even to the 
lien filed on December 31, 1968, without re
gard to this section.

(iii) Because Z’s security interest arose by 
reason of disbursements made under a writ
ten agreement which was entered into before 
the filing of notice of the second tax lien on 
January 10, 1969, and which constitutes an 
agreement to make disbursements required 
to be made by reason of the intervention of 
the rights of O, a person other than the tax
payer, and because Z’s security Interest is 
valid under local law against a judgment 
lien arising as of _ the time of such tax lien 
filing on January 10, 1969, out of an unse
cured obligation, the second tax lien is, under 
this section, not valid with respect to Z ’s 
security interest in inventory owned by H on 
January 10, 1969, as well as any after-ac
quired inventory directly traceable to Z’s dis
bursements (apart from such greater pro
tection as Z enjoys, with respect to the latter, 
under its purchase money security interest). 
No protection against the second tax lien is 
provided under this section with respect to a 
security interest in any other inventory ac
quired by H after January 10, 1969, because 
such other inventory is neither subject to the 
tax lien at the time of tax lien filing nor 
directly traceable to Z’s disbursements.

Example (2 ). On June 1,1971, K  is awarded 
a contract to construct an office building. At 
the same time, S, a surety company, agrees 
in writing to insure the performance of the 
contract. The agreement provides that in the 
event S must complete the job as the result 
o f a default by K, S will be entitled to the 
proceeds o f the contract. In  addition, th e ' 
agreement provides that S is to have a se
curity interest in all property belonging to K. 
On December 1, 1971, prior to the completion 
o f the building, K  defaults. On the same date, 
under-4jJ01.6323 ( f )  -1, a notice of lien is filed 
with respect to K ’s delinquent tax liability. 
S completes the building on June 1, 1972. 
Under local law S’s security interest in the 
proceeds of the contract and S’s security in
terest in the property o f K  are entitled to pri
ority over a judgment lien arising December 1, 
1971 (the date o f tax lien filing) out o f an 

■Unsecured obligation. Because, for purposes 
o f an obligatory disbursement agreement 
which is a surety agreement, the security in
terest may be in the proceeds of the insured 
contract, S’s security interest in the proceeds 
o f the Contract^ has priority over the tax lien 
even though a Notice of lien wasUled before 
S’s security interest arose. Furthermore, be
cause the insured contract was a contract to 
construct real property, S’s security Interest 
in any of K ’s tangible personal property used 
in the performance of the contract also has 
priority over the tax lien.

Example (3) .  ( i ) On February-2, 1970, L  
enters into an agreement with M, a con
tractor, to construct an apartment building 
on land owned^jy L. Under a separate, agree-' 
ment, N  bank agrees to furnish funds on a 
short-term basis to L  for the payment of 
amounts due to M during the course o f con
struction. Simultaneously, X, a financial in

stitution, makes a binding commitment to N 
bank and L to provide long-term financing 
for the project after its completion. Under 
its commitment, X  is obligated to pay off the 
balance of the construction loan held by N 
bank upon the execution by L of a new 
promissory note secured by a mortgage deed 
of trust upon the improved property. On Sep
tember 4, 1970, in accordance with § 301.6323 
( f ) - l ,  notice of lien is properly filed with 
respect to L ’s delinquent tax liability. On 
September 8, 1970, X  obtains actual notice 
of the tax lien filing. On September 14, 1970, 
the documenteucreating X ’s security interest 
are executed and recorded, N bank’s lien for 
its construction loan is released, and X  makes 
the required disbursements to N bank. Under 
local law, X ’s security interest is protected 
against a judgment lien arising on Septem
ber 4, 1970 (the time of tax lien flUng) out 
of an unsecured obligation.

(ii) Because X ’s security interest arose by 
reason of a disbursement made under a 
written agreement entered Into before tax 
lien filing, which constitutes an agreement 
to make disbursements required to be made 
by reason of the intervention of the rights 
of N bank, a person other than the taxpayer, 
and because X ’s security interest is valid 
under local law against a judgment lien aris
ing as of the time of the tax lien filing out 
of an unsecured obligation, the tax lien is 
not valid with respect to X ’s security interest 
to the extent of the disbursement to N bank. 
The obligatory disbursement is protected 
Under section 6323(c)(4) even if X  is not 
subrogated to N bank’s rights or X ’s agree
ment is not Itself a real property construction 
financing agreement.

~§ 301.6323(d) -Statutory provisions; va
lidity and priority against certain per
sons; 45-day period for making 
disbursements.

Se c. 6323. Validity and priority against 
certain persons.

* * • • ■
(d ) 45-day period for making disburse

ments. Even though notices of a lien imposed 
by section 6321 has been filed, such lien shall 
not be valid with respect to a security in
terest which came into existence after tax 
lien filing by reason of disbursements made 
before the 46th day after the date of tax 
lien filing, or (if  earlier) before the person 
making such disbursements had actual no
tice or knowledge of tax lien filing, but only 
if  such security interest—

(1) Is in property (A ) subject, at the 
time of tax lien filing,, to the lien imposed 
by section 6321, and (B ) covered by the 
terms of a written' agreement entered into 
before tax lien filing, and

(2) Is protected under local law against a 
judgment lien 'arising, as o f the time of tax 
lien filing, out of an unsecured obligation.
[Sec. 6323(d) as amended by sec. 236(a) 
Rev. Act 1964 (78 Stat. 127); sec. 101(a) 
Federal Tax Lien Act 1966 (80 Stat. 1125) ]

§ 301.6323(d)—1 45-day period for mak
ing disbursements.

(a ) In  general. Even though a notice 
of a lien imposed by section 6321 is filed 
in accordance-with § 301.6323( f ) —1, the 
lien is not valid with respect to a security 
interest which comes into existence, after 
tax lien filing, by reason of disbursements 
made before the 46th day after the date 
of tax lien filing, or if earlier, before the 
person making the disbursements has ac
tual notice or knowledge o f the tax lien 
filing, but only if the security Interest 
is...
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(1 ) In  property which is subject, at 
the time of tax lien filing, to the lien 
imposed by section 6321 and which is cov
ered by the terms of a written agree
ment entered into before tax lien filing, 
and

(2) Protected under local law against 
a judgment lien arising, as of the time of 
tax lien filing, out of an unsecured 
obligation.

For purposes of subparagraph (1) of this 
paragraph, a contract right (as defined 
in paragraph (c ) (2) (i) of § 301.6323
(c ) - l ) '  is subject, at the time of tax lien 
filing, to the lien imposed by section 6321 
if the contract has been made by such . 
time. An account receivable (as defined 
in paragraph (c) (2) (ii) of § 301.6323
( c ) - l )  is subject, at the time of tax lien 
filing, to the lien imposed by section 6321 
if, and to the extent, a right to payment 
has been earned by performance at such 
time. For purposes of subparagraph (2) 
of this paragraph, a judgment lien is 
a lien held by a judgment lien creditor 
as defined in paragraph (g ) of § 301.6323 
( h ) - l .  For purposes of this section, it is 
immaterial that the written agreement 
provides that the disbursements are to 
be made at the option of the person mak
ing the disbursements. See paragraphs
(a ) and (e) of § 301.6323 ( h ) - l  for defi
nitions of the terms “security interest” 
and “tax lien filing,” respectively. See 
paragraph (a ) of § 301.6323 ( i ) - l  for 
certain circumstances under which a per
son Is deemed to have actual notice of 
knowledge of a fact.

(b ) Examples. The application of this 
section may be illustrated by the follow
ing examples:

Example, ( I ) .  On December 1 , 1967, an 
assessment is made against A with respect to 
his delinquent tax liability. On January 2, 
1968, A enters into a written agreement with 
B whereby B agrees to lend A $19,000 in re
turn for a security interest in certain prop
erty owned by A. On January 10, 1968, in, ac
cordance with § 301.6323(f)-l notice of the 
tax lien affecting the property is filed. On, 
February 1, 1968, B, without actual notice or 
knowledge of the tax lien filing, disburses the 
loan to A. Under local law, the security Inter
est arising by reason of the disbursement Is 
entitled to priority over a judgment lien aris
ing January 10, 1968 (the date of tax lien fil
ing) out of an unsecured obligation. Because 
the disbursement was made before the 46th 
day after tax lien filing, because the disburse
ment was made pursuant to a written agree
ment entered into before tax lien filing, and 
because the resulting security Interest is pro
tected under local law against a judgment 
lien arising as of the date, of tax lien filing 
out of an unsecured obligation, B’s $10,000 
security interest has priority over the tax 
lien.

Example (2 ). Assume the same facts as in 
example (1 ) except that when B disburses 
the $10,000 to A on February 10, 1968, B has 
actual knowledge o f the tax lien filing. Be
cause the disbursement was made with actual 
knowledge o f tax lien filing, B’s security in
terest does not have priority over the tax 
lien even though the disbursement was 
made before the 46th day after the tax lien 
filing. Furthermore, B is not protected under 
§ 301.6323 (a )-1 (a ) as a holder of a security 
interest because he had not parted with 
money or money’s worth prior to the time 
the notice of tax lien was filed (Jan. 10,1968) -

even though he-had made a firm commit
ment to A before that time.

§ 301.6323(e) Statutory provisions; va
lidity and priority against certain 
persons; priority of interest and 
expenses..

Sec. 6323. Validity and priority against 
certain persons. * * *

(e) Priority of interest and expenses. I f  the 
lien imposed by section 6321 is not valid as 
against a lien or security interest, the pri
ority of such lien or security interest shall 
extend to—

(1) Any interest or carrying charges upon 
the obligation secured,

(2) The reasonable charges and expenses 
of an indenture trustee or agent holding the 
security interest for the benefit of the holder 
of the security interest,

(3) The reasonable expenses, including
reasonable compensation for attorneys, ac
tually incurred in collecting or enforcing 
the/ obligation secured* ,

(4 ) The reasonable costs o f insuring, pre
serving, or repairing the property to which 
the lien or security interest relates,

(5) The reasonable costs of insuring pay
ment of the obligation secured, and

( 6 ) Amounts paid to satisfy any lien on 
the .property to which the lien or security in -’ 
terest relates, but only if  the lien so satis
fied is entitled to priority over the lien 
Imposed by section 6321,
to the extent that, under local law, any such 
item has the same priority as the lien or 
security interest to which it relates.
[Sec. 6323(e) as amended by sec. 236(a) 
Rev. Act 1964 (78 Stat. 127); sec. 101(a), 
Federal Tax Lien Act 1966 (80 Stat. 1125) ]

§ 301.(>323 (e )—1 Priority of interest and 
expenses.

(a ) In  general. I f the lien imposed by 
section 6321 is not valid as against an
other lien or security interest, the pri
ority of the other lien or security interest 
also Extends to each of the following 
items to the extent that under local law  
the item has the same priority as the 
lien or security interest to which it re
lates:

(1) Any interest or carrying charges 
(including finance, service, and similar 
charges) upon the obligation secured,

(2) The reasonable charges and ex
penses of an indenture trustee (including, 
for example, the trustee under a deed of 
trust) or agent holding the security in
terest for the benefit of the holder of the 
security interest,

(3) H ie  reasonable expenses, including 
reasonable compensation for attorneys, 
actually incurred in collecting or enf orce- 
ing the obligation secured,

(4 ) The reasonable costs of insuring; 
preserving, or repairing the property to 
which the lien or security interest relates,

(5) The reasonable costs of insuring 
payment of the obligation secured (in 
cluding amounts paid by the holder of 
the security interest for mortgage in
surance, such as that issued by the Fed
eral Housing Administration) , and

(6) Amounts paid to sat^fy any lien 
on the property to which the lien or secu
rity interest relates, but only if the lien 
so satisfied is entitled to priority over the 
lien imposed by, section 6321.

(b ) Collection expenses. The reason
able expenses described in paragraph (a )

(3) o f this section include expenditures 
incurred by the protected holder of the 
lien or security interest to establish the 
priority of his interest or to collect, by 
foreclosure or otherwise, the amount due 
him from the property subject to his lien. 
Accordingly, the amount of the encum
brance which is protected is increased by 
the amounts so expended by the holder 
of the security interest.

(c ) Costs of insuring, preserving, etc. 
The reasonable costs of insuring, preserv
ing, or repairing described in paragraph
(a ) (4) of this section include expendi
tures by the holder of a security interest 
for fire and casualty insurance on the 
property subject to the security interest 
and amounts paid by the holder of the 
lien -or security interest to repair the 
property. Such reasonable costs also in
clude the amounts paid by the holder of 
the lien or security interest in a  lease
hold to the lessor of the leasehold to pre
serve the leasehold subject to the lien 
or security interest. Accordingly, the 
amount of the lien or security interest 
which is protected is increased by the 
amounts so expended by the holder of 
the lien or security interest.

(d ) Satisfaction of liens. The amounts
described in paragraph (a ) (6) of this 
section include expenditures incurred by 
the protected holder of a lien or security 
interest to discharge a statutory lien for 
State sales taxes on the property sub
ject to his lien or security interest if both 
his lien, or security interest and the sales 
tiax lien have priority over a Federal tax 
lien. Accordingly, the amount of the lien 
or security interest is increased by the 
amounts so expended by the holder of the 
lien or security interest even though tin
der local law the holder of the lien or 
security interest is not subrogated to the 
rights of the holder of the State sales tax 
lien. However, if the holder of the lien or 
security interest is subrogated, within the 
meaning of paragraph (b ) of § 301.6323
(i) —1, to the rights , o f the holder „of the 
sales tax lien, he will also be entitled to 
any additional protection afforded by 
section 6323 (i )  (2) . /
§ 301.6323(f) Statutory provisions; va

lidity and priority against certain per
sons; place for filing notice; form. 

j  Sec. 6323. Validity and priority against 
certain persons. * * *

( f )  Place for filing notice; form— (1) 
Place for filing. The notice referred to in 
subsection (a) shall be filed—

(A ) Under State laws—  ( i ) Real property. 
In  the case of real property, in one office 
within the State (or the county, or other 
governmental subdivision) as designated by 
the laws of such State, in which the prop
erty subject to the lien is situated; and

(ii) Personal property. In  the case of per
sonal property, whether tangible or intangi
ble, in one office within the State (or the 
county, or other governmental subdivision), 
as designated by the laws of such State, in 
which the property subject to the lien is 
situated; or

(B ) With cleric of district court. In  the 
office o f the clerk o f the United States district 
court for the Judicial district in which the 
property subject to the Uen is situated, 
whenever the State has not by law design s tea 
one office which meets the requirements o 
subparagraph (A ); or
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(C) With recorder o j deeds of the District 
of Columbia. In  the office of the Recorder 
of Deeds of the District of Columbia, i f  the 
property subject to the lien is situated in the 
District of Columbia.

(2T Situs of property subject to lien. For 
purposes of paragraph ( 1 ), property shall 
be deemed to be situated—

(A) Real property. In the case of real prop
erty, at its physical location; or

(B) Personal property. In the case of per
sonal property, whether tangible or intangi
ble, at the residence of the taxpayer at the 
time the notice of lièn is filed.
For purposes of paragraph (2) (B ), the resi
dence of a corporation or partnership shall 
be deemed to be the place at which the 
principal executive office of the business, is 
located, and the residence of a taxpayer 
whose residence is without the United States 
shall be deemed to be in the District of 
Columbia.

(3) Form. The form and content of the 
notice referred to in subsection (a) shall 
be prescribed by the Secretary or his dele
gate. Such notice shall be valid notwith
standing any other provision of law re
garding the form or content of a notice of 
lien.
[Sec. 6323(f) as added by~sec. 101(a) Federal 
Tax Lien Act of 1966 (80 Stat. 1125) ]

§ 301.6323(f)—1 Place for filing notice; 
form.

(a) Place for filing. The notice of lien 
referred to in § 301.6323 (a ) -1 shall be 
filed as follows:

(1) Under State laws— (1) Real prop
erty. In the case of real property, notice 
shall be filed In one office within the 
State (or the county or other govern
mental subdivision), as designated by 
the laws of the State, in  which the 
property subject to the lien is deemed 
situated under the provisions of para
graph (b ) (1 )  o f this section.

(ii) Personal property. In  the case of 
personal property, whether tangible or 
intangible, the notice shall be filed in 
one office within the State (or the county 
or other governmental subdivision) , as 
designated by  the laws of the State, in 
which the property subject to the lien 
is deemed situated under the provisions 
of paragraph (b ) (2) of this section.

(2) With the clerk of the U.S. district 
court. Whenever a  State has not by law  
designated one office which meets the re
quirements of subparagraph (1 ) (i) òr 
(1) (ii) of this paragraph, the notice shall 
be filed in the office of the clerk of the 
U.S. district court for the judicial district 
in which the property subject to the lien 
is deemed situated under the provisions 
of paragraph (b ) of this section. For 
example, a State has not by law desig
nated one office meeting the requirements 
of subparagraph (1 ) (i) o f this para
graph if more than one office is desig
nated within the State, county, or other 
governmental subdivision for filing no
tices with respect to all real property 
located in such State, county, or other 
governmental subdivision. A  Statò has 
not by law designated one office meeting 
tnerequirements of subparagraph (1) (ii) 
f 1 Paragraph if more than one office 
is designated in the State, county, or 
other governmental subdivision for filing 
notices with respect to all of the personal 
Property of a  particular taxpayer.

(3) With the Recorder of Deeds of the 
District of Columbia. I f  the property sub
ject to tiie lien imposed by section 6321 
is deemed situated, under the provisions 
of paragraph (b ) of this section, in the 
District of Columbia, the notice shall be 
filed in the office of the Recorder of 
Deeds of the District of Columbia.

(b ) Situs of property subject to lien. 
For purposes of paragraph (a ) of this 
section, property is deemed situated as 
follows :

(1) Real property. Real property is 
deemed situated at its physical location.

(2) Personal property. Personal prop
erty, whether tangible or intangible, is 
deemed situated at the residence of the 
taxpayer at the time the notice of lien

- is filed.
For purposes of subparagraph (2) of 
this paragraph the residence of a cor
poration or partnership is deemed to be 
the place at which the principal execu
tive office of the business is located, and 
the residence of a taxpayer whose resi
dence's not within the United States is 
deemed to be in, the District of Columbia.

(c) Form. The notice referred to in 
§ 301.6323 (a ) -1 shall be filed on Form  
668, “Notice of Federal Tax Lien under 
Internal Revenue Laws”. Such notice is 
valid notwithstanding any other provi
sion of law regarding the form or con
tent of a notice of lien. For example, 
omission from the notice of lien of a 
description of the property subject to the 
lien does not affect the validity thereof 
even though state law may require that 
the notice contain a description of the 
property subject to the lien.

(d ) Examples. The provisions of this 
section may be illustrated by the follow
ing examples:

Example (1 ). The law of, State X  provides 
that notices of Federal tax lien affecting 
personal property are to be filed in the 
Office of the Recorder of Deeds of the county 
where the taxpayer resides. The laws of 
State X  also provide that notices o f lien af
fecting real property are to be filed with 
the recorder of deeds o f the county where 
the real property is located. On June 1, 1970, 
in accordance with § 301.6323(f)-1, a notice 
o f lien is filed in county M with respect to 
the delinquent tax liability of A. At the time 
the notice 4s filed, A is a resident of county 
M and owns real property in that county. 
One year later A moves to county N and one 
year after that A  moves to county O, Be
cause the situs of personal property is deemed 
to be at the residence of the taxpayer at the 
time the notice of lien is filed, the notice 
continues to be effectively filed "with respect 
to A ’s personal property even though A no 
longer resides in county M. Furthermore, be
cause the situs of real property is deemed 
to be at its physical location, the notice of 
lien also continues to be effectively filed 
with respect to A ’s real property.

Example (2 ). B is a resident of Canada 
but owns personal property in the United 
States. On January 4, 1971, in accordance 
with $ 301.6323 ( f ) - l ,  a notice of lien is filed 
with the Office of the Recorder of Deeds of 
1973, B changes his residence to State Y  in 
the United States. Became the residence of 
the United States. Became the residence of 
a taxpayer who is not a resident of the 
United States is deemed to be in the District 
o f Columbia and the situs o f personal prop
erty is deemed to be at the residence of the 
taxpayeFat the time of filing, the lien con

tinues to be effectively filed with respect to 
the personal property of B located in the 
United States even though B has returned 
to the United States and taken up residence 
in State Y  and even though B has at no 
time been in the District of Columbia.

Example (3 ). The law of State Z in effect 
before July 1, 1967, provides that notices 
of lien affecting real property are to be filed 
in the office of the recorder of deeds o f the 
county in which the real property is located, 
but that i f  the real property is registered 
under the Torrens system of title registration 
the notice is to be filed with the registrar 
of titles rather than the recorder of deeds. 
The law of -State Z iir effect after June 30, 
1967, provides that all notices of lien af
fecting real property are to be filed with the 
recorder of deeds of the county in which 
the real property is located. Accordingly, 
where the Torrens system is adopted by a 
county in State Z, there were before July 1, 
1967, two offices designated for filing notices 
of Federal tax lien affecting real property 
in the county because one office was desig
nated for Torrens real property and another 
office was designated for non-Torrens real 
property. Became State Z had not designated 
one office within the State, county, or other 
governmental subdivision for filing notices 
before July 1, 4967, with respect to all real 
property located in the State, county, or 
governmental subdivision, before July 1, 
1967, the place for filing notices of lien under 
this section, affecting property located in 
counties adopting the Torrens system, was 
witn the clerk of thé U.S. district court for 
the Judicial district in which the real prop
erty is located. However, after June 30, 
1967, the place for filing notices of lien 
under this section, affecting both Torrens 
and non-Torrens real property in counties 
adopting the Torrens system is with the re
corder of deeds for each such county. Notices 
of lien filed under this section with the 
clerk of the U.S. district court before July 1, 
1967, remain validly filed whether or not 
refiled with the recorder of deeds after the 
change in State law or upon refiling during 
the required refiling period.

Example (4). The law of State W provides 
that notices of lien affecting personal prop
erty of corporations and partnerships are to 
be filed in the office of the Secretary o f State. 
Notices of lien affecting personal property of 
any other person are to be filed in the office 
of the clerk of court for the county where 
the person resides. Because the State law 
designates only one filing office within State 
W with respect to-personal property o f any 
particular taxpayer, "hotices of lien filed 
under this section, affecting personal prop
erty, shall be filed in the office designated 
under State law.

§ 301.6323(g) Statutory provisions; va
lidity and priority against certain per
sons ; refiling of notice of tax lien.

Sec. 6923. Validity and priority against 
certain persons. * • *

(g ) Refiling of notice.—For purposes of 
this section—

(1) General rule.—Unless notice o f lien 
is reflled in the manner prescribed in para
graph (2 ) during the required refiling pe
riod, such notice of lien shall be treated as 
filed on the date on which it is filed (in 
accordance with subsection ( f ) )  after the 
expiration of such refiling period.

(2) Place for filing.—A notice of lien re
filed during the required refiling period shall 
be effective only—

(A ) I f  such notice of lien is refiled in the 
office in which the prior notice of lien was 
filed; and

(B ) In  any case in which, 90 days or more 
prior to the date o f a refiling of notice o f lien 
under subparagraph (A ),  the Secretary or 
his delegate received written information (in
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the manner prescribed in regulations issued 
by the Secretary or his delegate) concerning 
a change in the taxpayer’s residence, if a 
notice of such lien is also filed in accordance 
with subsection ( f )  in the State in which 
such residence is located.

(3) Required refiling -period.—In the case 
of any notice of lien, the term “required re
filing period” means—

(A ) The 1-year period ending 30 days after 
the expiration of 6 years after the date of 
the assessment of the tax, and 

-(B) The 1-year period ending with the ex
piration of 6 years after the close o f the 
preceding required refiling period for such 
notice of lien.

(4) Transitional rule.—Notwithstanding 
paragraph ( 3 ), if the assessment of the tax 
was made before January 1, 1962, the first 
required refiling period shall be the calendar 
year 1967.
[Sec. 6323(g) as added by sec. 101(a), Fed
eral Tax Lien<Act 1966 (80 Stat. 1125) ]

§ 301.6323 ( g ) - l  Refiling of notice of 
tax lien.

(a ) In  general— (1) Requirement to 
refile. In  order to continue the effect of 
a notice of lien, the notice must be refiled 
in the place described in paragraph (b ) 
of this section during the required refiling 
period (described in paragraph (c) of 
this section). In  the event that two or 
more notices of lien are filed with respect 
to a particular tax assessment, the fail
ure to comply with the provisions of par
agraphs (b ) ( I )  (i) and (c) of this section 
in respect of one of the notices of lien 
does not affect the effectiveness of the 
refiling of any other notice of lien. Except 
for the filing of a notice of lien required 
by paragraph (b ) (1) (ii) of this section 
(relating to a change of residence) the 
validity of any refiling of a notice of lien 
is not affected by the refiling or nonre
filing of any other notice of lien.

(2) Effect of refiling. A  timely refiled 
notice of lien is effective as of the date 
on which the notice of lien to which it 
relates was effective.

(3) Effect of failure to refile. I f  the dis
trict director fails to refile a notice of 
lien in the manner described in para
graphs (b ) and (c) of this section, the 
notice of lien is not effective, after,the 
expiration of the required refiling period, 
as against any person without regard to 
when the interest of the person in the 
property subject to the lien was acquired. 
However, the-failure of the district direc
tor to refile a notice of lien during the 
required refiling period will not, follow
ing the expiration of the refiling period, 
affect the effectiveness of the notice with 
respect to:

(i) Property which is the subject mat
ter of a  suit, to which the United States 
is a  party, commenced prior to the ex
piration of the required refiling period, or

(ii) Property which has been levied 
upon by the United States prior to the 
expiration of the refiling period.
However, i f  a  suit or levy referred to in 
the preceding sentence is dismissed or 
released and the property is subject to the 
lien at such time, a notice of lien with 
respect to the property is not effective 
after the suit or levy is dismissed or re

leased unless refiled during the required 
refiling period. Failure to refile a notice 
of lien does not affect the existence of 
the lien.

(4) Filing of new notice. I f  a notice of 
lien is not refiled, and if the lien remains 
in existence, the Internal Revenue Serv
ice may nevertheless file a new notice 
of lien either on the form prescribed for 
the filing of a notice of lien or on the 
form prescribed for refiling a notice of 
lien. This new filing must meet the re
quirements of section 6323(f) and § 301.- 
6323 ( f ) —1 and is effective from the date 
on which such filing is made.

(b ) Place for refiling notice of lien—
(1) In  general. A  notice of lien refiled 
during the required refiling period (de
scribed in paragraph (c) of this section)* 
shall be effective only—

(i) I f  the notice of lien is refiled in 
the office in which the prior notice of lien 
(including a refiled notice) was filed un
der the provisions of section 6323; and

(ii) In  any case in which 90 days or 
more prior to the date the refiling of the 
notice of lien under subdivision (i) is 
completed, the Internal Revenue Service 
receives written information (in the 
manner described in subparagraph (2) 
of this paragraph) concerning a change 
in the taxpayer’s residence, if a notice of 
such lien is also filed in accordance with 
section 6323(f) (1) (A ) (ii) in the State 
in which such new residence is located 
(or, if such new residence is located with
out the United States, in the District of 
Colum bia).

A  notice of lien is considered as refiled 
in the office in which the prior notice or 
refiled notice was filed under the provi
sions of section 6323 if it is refiled in the 
office which, pursuant to a change in the 
applicable local law, assumed the func
tions of the office in which the prior no
tice or refiled notice was filed. I f  on or 
before the 90th day referred to in sub
division (ii) more than one written no
tice is received concerning a change in 
the taxpayer’s residence, a notice of lien 
is required by this subdivision to be filed 
only with respect to the residence shown 
on the written notice received on the 
most recent date. Subdivision (ii) is ap
plicable regardless of whether the tax
payer resides at the new residence on the 
date the refiling of notice of lien under 
subdivision ii ) of this subparagraph is 
completed.

(2) Notice of change o f taxpayer's res
idence— (i) In  general. Except as pro
vided in subdivision (ii) or (iii) of this 
subparagraph, for purposes of this sec
tion, a notice of change of a taxpayer’s 
residence will be effective only if it (A ) 
is received, in writing, from the taxpayer 
or his representative by the district di
rector or the service center director hav
ing jurisdiction where the original 
notice of lien was filed, (B ) relates to an  
unpaid tax liability of the taxpayer, and
(C ) states the taxpayer’s name, and the 
address of his new residence. Although it 
is not necessary that a written notice 
contain the taxpayer’s identifying num
ber authorized by section 6109, it is pref
erable that it include such number. For

purposes of this subdivision, a notice of 
change of a taxpayer’s residence shown 
on a return or an amended return (in
cluding a return of the same tax) will not 
be effective to notify the Internal Reve
nue Service.

(ii) Notice received before August 23, 
1976. For purposes of this section, a no
tice of a change of a taxpayer’s residence 
will also be effective if it (A)- is received, 
in writing, by any office of the Internal 
Revenue Service before August 23, 1976, 
from the taxpayer or his representative,
(B ) relates to an unpaid tax liability of 
the taxpayer, and (C ) states the taxpay
er’s name and the address of his new 
residence.

(iii) By return or amended return. For 
purposes of this section, in the case of a 
notice of lien which relates to an assess
ment of tax made after December 31, 
1966, a notice of change of a taxpayer’s 
residence will also be effective if it is 
contained in a return or amended return 
of the same type of tax filed with the 
Internal Revenue Service by the taxpayer 
or his representative which on its face 
indicates that there is a change Jn the 
taxpayer’s address and correctly states 
the taxpayer’s name, the address of his 
new residence, and his identifying num
ber required by section 6109.

(iv) Other rules applicable. Except as 
provided in subdivisions ( i ) , (ii), and
(iii) of this subparagraph, noncommuni
cation (either written or oral) to the In
ternal Revenue Service will be considered 
effective as notice of a change- of a tax
payer’s residence under this section, 
whether or not he Service has actual 
notice or knowledge of the taxpayer’s 
new residence. For the purpose of deter
mining the date on which a notice of 
change of a taxpayer’s residence is re
ceived under this section, the notice shall 
be treated as received on the date it is 
actually received by the Internal Reve
nue Service without reference to the pro-
visions of section 7502.

(3) Examples. The provisions of this 
section may be illustrated by the follow
ing examples:

Example (1) .  A, a delinquent taxpayer, is 
a résident of State M and owns real property 
in State N. In  accordance with S 301.6323 
( f ) —1, notices of lien are filed in States M 
and N. In  order to continue the effect of the 
notice of lien filed in M, the lnternal Revenue 
Service must refile, during the required re
filing period, the notice of lien with the ap
propriate office in M hut is not required o 
refile the notice of lien with the appropriate 
office in N. Similarly, in order to continue the 
effect of the notice of lien filed in State « ,  
the Internal Revenue Service must renie, 
during the required refiling period, the now 
of Hen with the appropriate office in N but »  
not required to reflle the notice of lien wi 
the appropriate office in M.

Example (2 ). B, a delinquent taxpayer, 
is a resident of State M. In  accordance 
§ 301.6323 (f  ) —1 , notice of lien is proper y 
filed in that State. One yèar before the oe 
ginning of the required reffiing Peri°J^ g 
establishes his residence in State N, 
immediately notifies the .Internal Re 
Service of his change in residence in ac
cordance with the provisions of Para® ^  
(b) (2) of this section. In  order to con i
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the effect of the notice of lien filed in M, 
the Internal Revenue Service must refile, 
during the required refiling period, notices 
of lien with (i) the appropriate office in M, 
and (ii) the appropriate office in N, be
cause B properly notified the Internal Reve
nue Service of his change in residence to N 
more than 89 days prior to the date refiling 
of the notice of lien in M is completed. 
Even if  the Internal Revenue Service had 
acquired actual notice or knowledge of B’s 
change in residence by other means, i f  B 
had not properly notified the Internal Reve
nue Service of his change in residence, the 
effect of the notice of lien in State lii could 
have been continued without any refiling in 
State N.

Example (3) .  C, a delinquent taxpayer, 
is a resident of State O. In  accordance with 
§ 301.6323(f)— 1, notice of lien is properly 
filed in that State. Four years before the re
quired refiling period, C establishes his resi
dence in State P, and C immediately notifies 
the Internal Revenue Service of his change 
in residence in accordance With the provi
sions of .paragraph .(b) (2 ) of this section. 
Three years before the required refiling pe
riod, C establishes his residence in.State R, 
and again C immediately notifies the Inter
nal Revenue Service .of his change in resi
dence in accordance with the provisions of 
paragraph (2) n f this section. In  order to 
continue the effect of the notice of lien, filed 
in O, the Internal Revenue Service must re
file, during the required refiling period, no
tices of lien with (i) the appropriate office 
in O, and (ii) the appropriate office in R. 
Refiling in R is required because the notice 
received by the Service of C’s change in resi
dence to R was the most recent notice re
ceived more than 89 days prior to the date 
refiling in O is completed. The notice o f lien 
is not required to be filed in p, even though 
C properly notified the Internal Revenue 
Service of his change dn residence to P, be
cause such notice is not the most recent 
one received.

Example (4) .  Assume the same facts as 
in example (3), except that C does not notify 
the Internal Revenue Service of his change 
in residence to R  ip. accordance with the pro
visions of paragraph (b ) (2 ) of this section. 
In order to continue the effect of the notice 
of lien filed in O, the Internal Revenue Serv
ice must refile, during the required refiling 
Period, the notice of lien with (i) the appro
priate office in O, and (ii) the appropriate 
office in P. Refiling in P is required because 
C properly notified the Internal Revenue 
Service of his change in residence to P, even 
though c is not a resident o f P on the date 
refiling of the notice of lien in O is com
pleted. The Internal Revenue Service is not 
required to file a notice of lien in R be
cause C did not properly notify the Service 
ox his change in residence to R.

Example (5 ). D, a delinquent taxpayer, is 
a resident of State M and owns real property 
, „ N and O. In accordance with
5 301.6323( f ) - l ,  the Internal Revenue Serv- 

flies notices of lien in M. N. and O States, 
« v e  years and 6 months after the date o f the 
assessment shown on the notice of lien, D 
establishes his residence in P, and at that 

I?e Internal Revenue Service received 
irom D a notification of his change in resi
dence in accordance with the provisions of 

o i 11118 sectibn. On a date 
wmen is 5 years and 7 months after the date 

®ssessm®nt shown on the notice of lien,
. nterP al Revenue Service properly refiles 

Uen in M’ N- and °  which refilings 
e sufficient to continue the effect of each 

of the notice of Uen. The Internal Revenue 
Service is not required to file a notice of 
lien in p because D did not notify the In 
ternal Revenue Service of his change of

residence to P more than 89 days prior to 
the date each of the refilings in M, N, and O 
was completed.

Example ( 6 ). Assume the same facts as in 
example (5) except that the refiling of the 
notice of lien in O occurs 100 days after D 
notifies the Internal Revenue Service of his 
change in residence to P  in accordance with 
the provisions of paragraph (b) (2 ) o f this 
section. In  order to continue the effect of the 
notice of lien filed in O, in addition to refil
ing the notice of lien in O, the Internal Reve
nue Service must also refile, during the re
quired refiling period, a notice of lien in P 
because D properly notified the Internal 
Revenue Service of his change of residence to 
P more than 89 days prior to the date the 
refiling in O was completed. However, the 
Internal Revenue Service is not required to 
refile the notice of lien in P to maintain the 
effect of the notices of lien in M and N 
because D did not notify the Internal Reve
nue Service o f his change in residence to P 
more than 89 days prior, to the date the 
refilings in M and N were completed.

Example (7 ). E, a delinquent taxpayer, is 
a resident o f State T. Because T  has not des
ignated one. office in the case of' personal 
property for filing notices o f lien in accord
ance with the provisions of section 6323(f)
( l ) ( A ) ( i i ) ,  the Internal Revenue Service 
properly files a notice o f Uen with the clerk 
o f the appropriate United States district 
court. However, solely as a matter o f con
venience for those who may have occasion 
to search for notices o f Uen, and not as a 
matter of legal effectiveness, the Internal 
Revenue Service also files notice of lien with 
the recorder o f deeds of the county in T  
where E resides. In  addition, the Internal 
Revenue Service sends a copy o f the notice of 
lien to the X  life insurance company to give 
the company actual notice o f the notice, of 
lien. In  order to continue the effect of ihe 
notice of Uen, the Internal Revenue Service 
must reflle the notice o f lien with the clerk 
o f the appropriate United States district 
court during the required refiling period. In 
order to continue the effect o f the notice o f 
the Uen, it  is not necessary to refile the 
notice of lien with the Recorder o f Deeds 
o f the county where E resides, because the 
refiling of the notice of Uen with the re
corder of deeds does not constitute a proper 
filing for the purposes of section 6323(f). In 
addition, to continue the effect of the notice, 
of lien under this section it is not necessary 
to send a copy o f the notice o f Uen to the X  
life insurance company, because the sending 
of a notice of lien to an insurance company 
does not constitute a proper filing for the 
purposes o f section 6323(f).

(c) Required refiling period— (1) In  
general' For the purpose of this section, 
except as provided in subparagraph (2) 
of this paragraph, the term "required re
filing period” means—

(1) The 1-year period ending 30 days 
after the expiration of 6 years after the 
date of the assessment of the tax, and

(ii) The 1-year period ending with the 
expiration of 6 years after the close of 
the preceding required refiling period for 
such notice of lien.

(2) Tax assessments made "before Jan
uary 1,1962. I f  the assessment of the tax 
is made before January 1, 1962, the first 
required refiling period shall be the cal
endar year 1967. Thus, to maintain the 
effectiveness of any notice of hen on file 
which relates to a lien which arose before 
January 1, 1962, the Internal Revenue 
Service will refile the notice of hen 
during the calendar year 1967.

(3) Examples. The provisions of this 
paragraph may be illustrated by the 
following examples:

Example (1) .  On March 1, 1963, an assess
ment of tax is made against B, a delinquent 
taxpayer, and a lien for the amount of the 
assessment arises on that date. On July 1, 
1963, in accordance with § 301.6323 ( f ) - l ,  a 
notice of lien is filed. The notice o f lien 
filed on July 1, 1963, is effective through 
March 31, 1969. The first required refiling 
period for the notice of lien begins on April 1, 
1968, and ends on March 31, 1969. A refiling 
o f the notice of lien during that period will 
extend the effectiveness of the notice of lien 
filed on July 1,1963, through March 31, 1975. 
The second required refiling period for the 
notice.of lien begins on April 1, 1974, and 
ends on March 31,1975.

Example (2 ). Assume the same facts as in 
example (1), except that although the In 
ternal Revenue Service fails to refile a notice 
o f lien during the first required refiling 
period (April 1, 1968, through March 31, 
1969), a notice o f lien is filed on June 2, 
1971, in accordance with f 301.6323(f)-l. Be
cause of this filing, the notice o f lien filed on 
June 2, 1971, is effective as of June 2, 1971. 
That notice must be refiled during the 1-year 
period ending on March 31, 1975, i f  it is to 
continue in effect after March 31, 1975.

Example (3) .  On AprU 1, 1960, an assess
ment of tax is made against B, a delinquent 
taxpayer, and a tax lien for the amount of 
the assessment arises on that date. On June 1, 
1962, in accordance with f  301.6323(f)-!, a 
notice of lien is filed. Because the assessment 
of tax was made before January 1, 1962, the 
notlde of lien filed on June 1,1962, is effective 
through December 31,1967. The first required 
refiling period for the notice o f lien is the 
calendar year 1967. A refiling o f the notice 
o f lien during 1967 will extend the effective
ness of the notice o f lien filed on June 1, 
1962, through December 3171973.

§ 301.6323(h) Statutory provisions; va
lidity and priority against certain per
sons ; definitions.

Sec. 6323. Validity and priority against cer
tain persons. * * *

(h ) Definitions. -For purposes of this sec
tion and section 6324—

(1) Security interest. The term "security 
Interest” means any Interest in property ac
quired by contract for the purpose o f secur
ing payment or performance o f an obligation 
or indemnifying against Joss or liability. A  
security Interest exists at any time (A ) if, at 
such time, the property is in existence and 
the interest has become protected under local 
law against a subsequent Judgment lien aris
ing out of an unsecured obligation, and (B ) 
to the extent that, at such time, the holder 
has parted with money or money’s worth.

(2) Mechanic’s lienor. The term 
"mechanic’s lienor" means any person who 
under local law has a lien on real property 
(or on the proceeds of a contract relating to 
real property) for services, labor, or materials 
furnished in connection with the construc
tion or Improvement of such property. For 
purposes of the preceding sentence, a person 
has a lien on-the earliest date such lien be
comes valid under local law against subse
quent purchasers without actual notice, but 
not before he begins to furnish the services, 
labor, or materials.

(3) Motor vehicle. The term “ motor 
vehicle” means a self-propelled vehicle which 
is registered for highway use under the laws 
of any State or foreign country.

(4) Security. The term “ security”  means 
any bond, debenture, note, or certificate or 
other evidence of Indebtedness, Issued by a 
corporation or a government or political sub
division thereof, with interest coupons or in
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registered form,' share of stock, voting trust* 
certificate, or any certificate o f interest or 
participation in, certificate of deposit or 
receipt for, temporary or interim certificate 
for, or warrant or right to subscribe to or pur
chase, any of the foregoing; negotiable in
strument or money.

(5) Tax lien filing. The term “tax lien fil
ing” means the filing of notice (referred to in 
subsection (a ) ) of the lien imposed by sec
tion 6321.

(6 ) Purchaser. The term “purchaser” 
means a person who, for adequate and fuU 
consideration in money or money’s worth, 
acquires an interest (other than a lien or 
security interest) in property which is valid 
under local law against subsequent purchas
ers without actual notice. In  applying the 
preceding sentence for purposes of subsection
(a) o f this section, and for purposes of sec
tion 6324—

(A ) A lease of property,
(B ) A written executory contract to pur

chase or lease property,
(C ) An option to purchase or lease prop

erty or any interest therein, or
(D ) An option to renew or extend a lease 

o f property,

which is not a lien or security interest shall 
be treated rs an interest in property.
[Sec. 6323 (h) as added by sec. 101 (a ) , Federal 
Tax Lien Act 1966 (80 Stat. 1125) ]

§ 301.6323(h)—0 Scope of definitions»
Except as otherwise provided by 

§ 301.6323 (h ) - l ,  the definitions provided 
by § 301.6323 ( h ) - l  apply for purposes of 
§§ 301.6323 (aX-1 through 301.6324-1.

§ 301.6323(h)—1 Definitions.
(a ) Security interest— (1) in  general. 

The term “security interest” means any 
interest in property acquired by contract 
for the purpose of securing payment or 
performance of an obligation or indem
nifying against loss or liability. A  secu
rity interest exists at any time—

Ci) If, at such time, the property is in 
existence and the interest has become 
protected under local law against a  sub
sequent judgment lien (as provided in 
subparagraph (2) of this paragraph) 
arising out of an unsecured obligation; 
and

(ii) • To the extent that, at such time, 
the holder has parted with money or 
money’s worth (as defined in subpara
graph (3) of this paragraph).
For purposes of this subparagraph, a con
tract right (as defined in paragraph  
C c )(2 )(i ) of § 301.6323(c)-1 ) is an 
existence when the contract is made. 
An account receivable (as defined in 
paragraph (c ) (2) (li) of § 301.6323( c ) - l )  
is in existence when, and ¡to the extent, 
a right to payment is earned by per
formance.
A  security interest must be in existence, 
within the meaning of this paragraph, 
at the time as of which its priority 
against a tax lien is determined. For ex
ample, to be afforded priority under the 
provisions of paragraph (a ) of § 301.6323
(a ) - l *  a security interest must be in ex
istence within the meaning of this para
graph before a notice of lien is filed.

(2) Protection against a subsequent 
judgment lien, (i )  For purposes of this 
paragraph, a  security interest is deemed

RULES AND REGULATIONS

to be protected against a subsequent 
judgment lien on—

(A ) The date on which all actions re
quired under local law to establish the 
priority of a security interest against a 
judgment lien have been taken, or

(B ) I f  later, the date on which all re
quired actions are deemed effective, 
under local law, to establish the priority 
of the security interest against a judg
ment lien.
For purposes of this subdivision, the 
dates described in. (A ) and (B ) of this 
subdivision (i) shall be determined with
out regard to any rule or principle of 
local law which permits the relation back 
of any requisite action to a date earlier 
than the date on which the action is ac
tually performed. For purposes of this 
paragraph, a judgment lien is a lien held 
by a judgment lien creditor as defined in 
paragraph (g ) of this section.
-  (ii)- The application pf this subpara
graph may be illustrated by the-follow
ing example:

Example, ( i )  Under the law of State X, a 
security interest in negotiable instruments, 
stocks, bonds, or other securities may be 
perfected, and hence protected against a 
judgment lien, only by the secured party 
taking possession of the instruments or 
securities. However, a security interest in 
such intangible personal property is consid
ered to be temporarily perfected for a period 
of 21 days from the time the security interest 
attaches, to the extent consideration other 
than past consideration is given under a 
written security agreement. Under the law 
o f»X , a security interest attaches to such 
collateral when- there is an agreement be
tween the creditor and debtor that the in
terest attaches, the debtor has rights in the 
property, and consideration is given by the 
creditor. Under the law of X, in the case of 
temporary perfection, the security interest in 
such property is protected during the 2 1 -day 
period against a judgment lien arising, after 
the security interest attaches, out of an un
secured obligation. Upon expiration of the 
2 1 -day period, the holder of. the security 
interest must take possession of the col
lateral to continue perfection.

(ii ) Because the security interest is pro
tected during the 2 1 -day period against a 
subsequent judgment lien arising out of an 
unsecured obligation, and because the taking 
of possession before the conclusion o f the 
period of temporary perfection is not con
sidered, for purposes of subdivision (i) of 
this subparagraph, to be a requisite action 
which relates back to the beginning of sucfy 
period, the requirements of this paragraph 
are satisfied. However, because taking pos
session is a condition precedent to continued 
perfection, possession of the collateral is a 
requisite action to establish such priority 
after expiration of the period of temporary 
perfection. I f  there is a lapse of perfection 
for failure to take possession, the determina
tion of when the security interest exists (for 
purposes of protection against the tax lien) 
is made without regard to the period of 
temporary perfection.

(3) Money or money’s worth. For pur
poses of this paragraph, the term 
“money or money’s worth” includes 
money, a security (as defined in para
graph (d ) of tills section), tangible or 
intangible property, services, and other 
consideration reducible to a money value. 
Money or money’s worth also includes 
any consideration which otherwise would

constitute money or money’s worth under 
the preceding sentence which was parted 
with before the security interest would 
otherwise exist if, under local law, past 
consideration is sufficient to support an 
agreement giving rise to a security in- 

"terest. - A  relinquishing or promised 
relinquishment of dower, curtesy, or of 
a statutory estate created in lieu of 
dower or curtesy, or pf other marital 
rights is not a consideration in money or 
money’s worth. Nor is love and affection, 
promise of marriage, or any other con
sideration not reducible to a money value 
a  consideration in money or money’s 
worth.

(4) Holder of a security interest. For 
purposes of this paragraph, the holder 
of a security interest is the person in 
whose favor there is a security interest. 
For provisions relating to the treatment 
of a purchaser of commercial financing 
security as a  holder of a security interest, 
see § 301.6323(c)-1(e).

(b ) Mechanic’s lienor— (1) In  general. 
The term “mechanic’s lienor” means any 
person who under local law has a lien 
on real property (or on the proceeds of a 
contract relating to real property) for 
services, labor, or materials furnished in 
connection with the construction or im
provement (including demolition) of the 
property. A  mechanic’s lienor is treated 
as having a lien on the later of—

(1) The date on which the mechanic’s 
lien first becomes valid under local law 
against subsequent purchasers of the 
real property without actual notice, or

(ii) The date on which the mechanic’s 
lienor begins to furnish the services, la
bor, or materials.

(2) Examples. The provisions of this 
paragraph may be illustrated by the fol
lowing example:

Example (1).  On February 1, (968, A lets 
a contract for the construction of an office 
building on property owned by him. On 
March 1, 1968, in accordance with § 301.6323 
( f ) - l ,  a notice of lien for delinquent Federal 
taxes owed by A is filed. On April 1, 1968, 
B, a lumber dealer, delivers lumber to A’s 
property. On May 1, 1968, B records a me
chanic’s lien against the property to. secure 
payment of the price of the lumber. Under 
local law, B’s mechanic’s lien is valid against 
subsequent purchasers of real property with
out notice from February 1, 1968, which is 
the d^te the construction contract was en
tered into. Because the date on which B’s 
mechanic’s lien is valid under local law 
against subsequent purchasers is February 1, 
and the date on which B begins to furnish 
the materials is April 1, the date on which 
B becomes a mechanic’s lienor within the 
meaning' of this paragraph Is April 1, the 
later of these two dates. Under paragraph 
(a) o f § 301.6323 (a )-1, B’s mechanic’s lien 
will not have priority over the Federal tax 
lien, even' though under local law the me
chanic’s lien relates back to the date of the 
contract.

(c) Motor vehicle. (1) The term “mo
tor vehicle” means a self-propelled ve
hicle which is registered for highway 
use under the laws of any State, the 
District of Columbia, or a foreign 
country.

(2) A  motor vehicle is “registered for 
highway use” at the time of a sale if 
immediately prior to the sale it is so 
registered under the laws of any State,
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the District of Columbia, or a foreign 
country. Where immediately prior to the 
sale of a motor vehicle by a dealer, the 
dealer is permitted under local law to 
operate it under a dealer’s tag, license, 
or permit issued to him, the motor ve
hicle is considered to be registered for 
highway use iff the name of the dealer 
at the time of the sale.

(d) Security. The term “security” 
means any bond, debenture, note, or cer
tificate or other evidence of indebtedness, 
issued by a corporation or a government 
or political subdivision thereof, with in
terest coupons or in registered form, 
share of stock, voting trust certificate, 
or any certificate of interest or partici
pation in, certificate of deposit or receipt 
for, temporary or interim certificate for; 
or warrant or right to subscribe to or 
purchase, any of the foregoing; negoti
able instrument; or money.

(e) Tax lien filing. The term “ tax lien, 
filing” means the filing of notice of the 
lien imposed by section 6321 in accord
ance with § 301.6323 (f) -l.

(f) Purchaser— (1) In  general. The 
term “purchaser” means a person who, 
for adequate and full consideration in 
money or money’s worth, (as defined in 
subparagraph (3) of this paragraph), 
acquires an interest (other than a lien 
or security interest) in property which 
is valid under local law against subse
quent purchasers without actual notice.'

(2) Interest in property. For purposes 
of this paragraph, each of the following 
interests is treated as an interest in 
property, if it is not a lien or security 
interest:

(i) A  lease of property,
(ii) A written executory contract to 

purchase or lease property,
(iii) An option to purchase or lease 

property and any interest therein, or
(iv) An option to renew or extend a 

lease of property.
(3) Adequate and fu ll consideration in 

money or money’s worth. For purposes of 
this paragraph, the term “adequate and 
full consideration in money or money’s 
worth” means a consideration in money 
or money’s worth having a, reasonable 
relationship to the true value of the in
terest in property acquired. See para
graph (a) (3) of this section for defini
tion of the term “money or money’s 
worth.” Adequate and full consideration 
in money or money’s 'worth may include 
the consideration in a bona fide bargain 
Purchase. The term also includes the 
consideration in a transaction in which 
the purchaser has not completed per
formance of his obligation, such as the 
consideration in an installment pur
chase contract, even though the pur
chaser has not completed tire install
ment payments.

(4) Exam ples. The provisions of this 
paragraph may be illustrated by the fol
lowing examples:

Example ( 1 ). a  enters into a contract for 
purchase of a house and lot from B. Un- 

uer the terms of the contract A makes a down 
payment and is to pay the balance o f the 
purchase price in 120 monthly installments. 
Alter payment of the last installment, A la

to receive a deed to the property. A enters 
into possession, which under local law pro
tects his interest in the property against 
subsequent purchasers without actual no
tice. After A has paid five monthly install
ments, a Notice of lien for Federal taxes is 
filed against B in accordance with ? 301.6323 
( f ) - l .  Because the contract is an executory 
contract to purchase property and is valid 
under local law against subsequent pur
chasers without actual notice, A qualifies as 
a purchaser under this paragraph.

Example (2 ). C owns a residence which he 
leases to his son-in-law, D, for a period of 6 
years commencing January 1, 1968. The 
lease provides for, payment of $100 a year, 
although the fair rental value of the resi
dence is $2,500 a year. The lease is recorded 
on December 31, 1967. On March 1, 1968, a 
notice of tax lien for unpaid Federal taxes of 
C is filed in accordance with § 301.6323 ( f ),—1. 
Under local law, D’s interest is protected 
against subsequent purchasers without actu
al notice. HoweverT because the rental paid 
by D has no reasonable relationship to the 
value of thè interest in property acquired, 
D does not qualify as a purchaser under this 
paragraph.

(g ) Judgment lien creditor. The term 
“judgment lien creditor” means a per
son who has obtained a valid judgment, 
in a court of record and of competent 
jurisdiction, for the recovery of spe
cifically designated property or for a 
certain sum of money. In  the casé of a 
judgment for the recovery of a certain 
sum of money, a judgment lien creditor 
is a person w ho-has perfected a lien 
under the judgment on the property in
volved. A  judgment lien is not perfected 
until the identity of the lienor, the prop
erty subject to the lien, and the amount 
of the lien are established. Accordingly, 
a judgment lien does not include an at
tachment or garnishment lien until the 
lien has ripened into judgment, even 
though under local law the lien of the 
judgment relates back to an earlier date. 
I f  recording or docketing is necessary 
under local law before a judgment be
comes effective against third parties ac
quiring liens on real property, a judg
ment lien under such local law is not per
fected with respect to real property until 
the time of such recordation or docket
ing. I f  under local law levy or seizure is 
necessary before a judgment lien be
comes effective against third parties 
^acquiring liens on personal property, 
then a judgment lien under such local 
law is not perfected until levy or seizure 
of the personal property involved. The  
term “judgment” does not include the 
determination of a quasi-judicial body or 
of an individual acting in a  quasi-judicial 
capacity such as the action of State 
taxing authorities.
§ 301.6323(1) Statutory provisions; va

lid ity and priority against certain 
persons ; special rules.

Sec. 6323. Validity and priority against 
certain persons. * * *

(i) Special rules— (1) Actual notice or 
knowledge. Fot purposes o f this subcbapter, 
an organization shall be deemed for purposes 
of a particular transaction to have actual 
notice or knowledge of any fact from the time 
such fact is brought to the attention o f the 
individual conducting such transaction, and 
in any event from the time such fact would 
have been brought to such individual's at

tention i f  the organization had exercised due 
diligence; An organization exercises due dili
gence if it maintains reasonable routines for 
communicating significant Information to 
the person conducting the transaction and 
there is reasonable compliance with the rou
tines. Due diligence does not require an 
individual acting for the organization to 
communicate information unless such com
munication is part of his regular duties or 
unless he has reason to know of the trans
action and that the transaction would be 
materially affected by the information.

(2) Subrogation. Where, under local law, 
one person is subrogated to the rights of 
another with respect to a lien or interest, 
such person shall be subrogated to such 
rights for purposes of any lien imposed by 
section 6321 or 6324.

(3) Disclosure o f amount of outstanding 
lien. I f  a notice of lien has been filed pur
suant to subsection ( f ) ,  the Secretary or his 
delegate is authorized to provide by regu
lations the extent to which, and the con
ditions under which, information as to the 
amount of the outstanding obligation se
cured by the lien may be disclosed.
{Sec. 6323(1) as added by sec. 101(a), Fed
eral Tax Lien Act 1966 (80 Stat. 1125)]

§ 301.6323 ( i ) —l  Special rules.

(a ) Actual notice or knowledge. For 
purposes of subchapter C (section 6321 
and following!, chapter 64 of the Code, 
an organization is deemed, in any trans
action, to have actual notice or knowl
edge of any fact from the time the fact is 
brought to the attention of the individual 
conducting the transaction, and in any 
event from the time the fact would have 
been brought to the Individual’s atten
tion if the organization had exercised due 
diligence. An organization exercises due 
diligence if it maintains reasonable rou
tines for communicating significant in
formation to the person conducting the 
transaction and there is reasonable com
pliance with the routines. Due diligence 
does not require an individual acting for 
the organization to communicate infor
mation unless such communication is 
part of his regular duties or unless he has 
reason to know of the transaction and 
that the transaction would be materially 
affected by the information.

(b ) Subrogation— (1) In  general. 
Where, under local law, one person is 
subrogated to the rights of another with 
respect to a lien or interest, such person 
shall be subrogated to such rights for 
purposes of any lien imposed by section 
6321 or 6324. Thus, if a tax lien imposed 
by section 6321 or 6324 is not valid with 
respect to a particular interest as against 
the holder of that interest, then the tax 
lien also is not valid with respect to that 
interest as against any person who, un
der local law, is a  successor in interest 
to the holder of that interest.

(2) Example. The application of this 
paragraph may be illustrated by the fol
lowing example:

Example. On February 1, 1968, an assess
ment is made and a tax lien arises with re
spect to A ’s delinquent tax liability. On Feb
ruary 25, 1968, lnraccordance with S 301.6323 
( f ) - l ,  a notice o f lien is properly filed. On 
March 1, 1968, A negotiates a loan from B, 
the security for which is a second mortgage 
on property owned by A. The first mortgage 
on the property is held by 0  and has priority
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over the tax lien. Upon default by A, C  be
gins proceedings to foreclose upon the first 
mortgage. On September 1, 1968, B pays the 
amount of principal and interest in default 
to C in order to protect the second mortgage 
against the pending foreclosure of C’s senior 
mortgage. Under local law, B is subrogated to 
C’s rights to the extent of the payment to C. 
Therefore, the tax lien is invalid against B to 
the extent he became subrogated to C’s rights 
even though the tax lien is valid against B’s 
second mortgage on the property.

(c ) Disclosure of amount of outstand
ing lien. I f  a notice of lien has been filed 
(see § 301.6323(f)-l), the amount of the 
outstanding obligation secured by the lieh 
is authorized to be disclosed as a matter 
of public record on Form 668 “Notice of 
Federal Tax Lien Under Internal Reve
nue Laws.” The amount of the outstand
ing obligation secured by the lien 
remaining unpaid at the time of an in
quiry is authorized to be disclosed to 
any person who has a proper interest in  
determining this amount. Any person 
who has a right in the property or in
tends to obtain a right in the property 
by purchase or otherwise will, upon pres
entation by him of satisfactory evidence, 
be considered to have a proper interest. 
Any person desiring this information 
may make his request to the office of the 
Internal Revenue Service named on the 
notice of lien with respect to which the 
request is made. The request should 
clearly describe the property subject to 
the lien, identify the applicable lien, 
and give the reasons for requesting the 
information.

P ar. 8. Section 301.6325 is amended to 
read as follows:
§ 301.6325 Statutory provisions; re

lease o f  lien or discharge o f  property.
Sec. 6325. Release of lien or discharge of 

property— (a) Release of lien. Subject to such 
regulations as the Secretary or his delegate 
may prescribe, the Secretary or his delegate 
may issue a certificate of release of any lien 
imposed with respect to any internal reve
nue tax if—

(1) Liability satisfied or unenforceable. 
The Secretary or his delegate finds that the 
liability for the amount assessed, together 
with aU interest in respect thereof, has been 
fully satisfied or has become legally unen
forceable; or

. (2) Bond accepted. There is furnished to 
the Secretary or his delegate and accepted by 
him a bond that is conditioned upon the pay- 
ment of the amount assessed, together with 
all interest in respect thereof, within the 
time prescribed by law (including any exten
sion of such tim e), and that is in accord
ance with such requirements relating to 
terms, conditions, and form of the bond and 
sureties thereon, as may be specified by sqch 
regulations.

(b ) Discharge o f property— (1) Property 
double the amount of the liability. Subject 
to such regulations as the Secretary or his 
delegate may prescribe, the Secretary or his 
delegate may issue a certificate of discharge 
of any part of the property subject to any 
lien Imposed under this chapter if the Sec
retary or his delegate finds that the fair 
market value of that part of such property 
remaining subject to the lien is at least 
double the amount of the unsatisfied lia
bility secured by such lien and the amount 
o f a ll other liens upon such property which 
have priority over such lien.

(2) Part payment; interest of United States 
valueless. Subject to such regulations as the 
Secretary or his delegate may prescribe, the 
Secretary or his delegate may issue a certif
icate of discharge of any part of fhe prop
erty subject to the lien if—

(A ) There is paid over to the Secretary or 
his delegate in partial satisfaction of the lia
bility secured by the lien an amount deter
mined by the Secretary or his delegate, which 
shall not be less than the value, as deter
mined by the Secretary or his delegate, o f 
the interest o f the United States in the part 
to be so discharged, or

(B) The Secretary or his delegate deter
mines at any time that the interest of the 
United States in the part to be so discharged 
has ho value.
In determining the value of the interest of 
the United States in the part to be so dis
charged, the Secretary or his delegate shall 
give consideration to the value of such part 
and to such liens thereon as have priority 
over the lien of the United States.

(3) Substitution of proceeds o f sale. Sub
ject to such regulations as the. secretary or 
his delegate may prescribe, the Secretary or 
his delegate may issue a certificate of dis
charge of any-part of the property subject 
to the lien if  such part of the property is 
sold and, pursuant to an agreement with the 
Secretary or his delegate, the proceeds of 
such sale are to be held, as a fund subject 
to the liens and claims of the United States, 
in the same manner and with the same 
priority as such liens and claims had with 
respect to the discharged property.

(c) Estate or gift tax. Subject to such 
regulations as the Secretary or his delegate 
may prescribe, the Secretary or his delegate 
may issue a certificate of discharge of any 
or all of the property subject to any lien 
imposed by section 6324 if the Secretary or 
his delegate finds that the liability secured 
by such lien has been fully satisfied or pro
vided for.

(d) Subordination o f lien. Subject to such 
regulations as the Secretary or his delegate 
may prescribe, the Secretary or his delegate 
may issue a certificate of subordination o f 
any lien imposed by this chapter upon any 
part o f the property subject to such lien if—

( 1 ) There is paid over to the Secretary or 
his delegate an amount equal to the amount 
of the lien or interest to which the certifi
cate subordinates the lien of the United 
States, or

(2) The Secretary or his delegate believes 
that the amount realizable by the United 
States from the property to which the cer
tificate relates, or from any other property 
subject to the lien, will ultimately be in
creased by reason o f the issuance of such 
certificate and that the ultimate collection 
of the tax liability will be facilitated by 
such subordination.

(e ) Nonattachment o f lien. I f  the Secre
tary or his delegate determines that, because 
of confusion of names or otherwise, any per
son (other than the person against whom 
the tax was assessed) is or may be injured 
by the appearance that a notice of lien filed 
under section 6323 refers to such person, the 
Secretary or his delegate may issue a certifi
cate that the lien does not attach to the prop
erty of such person.

( f )  Effect of certificate— (1) Conclusive
ness. Except as provided in paragraphs (2) 
and (3 ) ,  i f  a certificate is issued pursuant to 
t.viia section by the Secretary or his delegate 
and is filed in the same office as the notice of 
lien to which it relates (if such notice of lien 
has been filed) such certificate shall have the 
following effect;

(A ) In the case of a certificate of release, 
such certificate shall be conclusive that the 
lien referred to in such certificate is ex
tinguished;

(B) In  the case of a certificate of dis
charge, such certificate shall be conclusive 
that the property covered by sjich certificate 
is discharged from the lien;

(C) In  the case o f a certificate of sub
ordination, such certificate shall be conclu
sive that the lien or interest to which the lien 
of the United States is subordinated is supe
rior to the lien of the United States; and

(D ) In thè case of a certificate of nonat
tachment, such certificate shall be conclusive 
that the lien of the United States does not 
attach to the property of the person referred 
to in such certificate.

(2) Revocation of certificate o f release or 
nonattachment. I t  the Secretary or his 
delegate determines that a certificate of re
lease or nonattachment of a lien imposed by 
section 6321 was issued erroneously or im- 
providently, or if a certificate of release of f 
such lien was issued pursuant to a collateral 
agreement entered_into in connection with a 
compromise under section 7122 which has 
been breached, and if the period of limitation 
on collection after assessment has not ex
pired, the Secretary or his delegate may re
voke such certificate and reinstate the lien—

(A ) By mailing notice of such revocation 
to the person against whom the tax was as
sessed at his last known address, and

(B) By filing notice of such revocation in 
the same office in which the notice of lien to 
which it relates was filed (if such notice of 
lien had been filed ).
Such reinstated lien (i) shall be effective on 
the date notice of revocation is mailed to the 
taxpayer in accordance with the provisions 
of subparagraph (A ) , but not earlier than the 
date on which any required filing of notice of 
revocation is filed in accordance with the pro
visions of subparagraph (B ), and (ii) shall 
have the same force and effect (as of such 
date), until the expiration of the period of 
limitation on collection after assessment, as a 
lien imposed by section 6321 (relating to lien 
for taxes).

(3) Certificates void under certain condi
tions. Notwithstanding any other provision 
o l this subtitle, any lien imposed by this 
chapter shall attach to any property with 
respect to which a certificate of discharge 
has been issued if  thè person liable for the 
tax reacquires such property after such 
certificate has been issued.

(g ) Filing of certificates and notices. I f  à 
certificate or notice Issued pursuant to this 
section may not be filed In the office 
designated by State law in which the notice 
o f lien imposed by section 6321 is filed, such 
certificate or notice shall be effective if  filed 
in the office of the clerk o f the United States 
district court for the judicial district in 
which such office is situated.

(h ) Cross reference. For provisions relat
ing to bonds, see chapter 73 (sec. 7101 and 
following).
[Sec. 6325 as amended by sec. 77, Technical 
Amendments Act 1958 ( 72 Stat. 1662); sec.
103 (a) ,nFederal Tax Lien Act 1966 (80 Stat. 
1133)]

P ar. 9. Section 301.6325-1 is amended 
by revising the heading, by revising sub- 
paragraphs (1 )0 ) ,  (2 ), (3 ), and (4) of 
paragraph ( b ) , by revising paragraph
(d ),  and by adding new paragraphs (e ),
( f ) ,  and ( g ) . These revised and added 
provisions Tead as follows:
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§ 301.6325—1 Release o f  lien or dis
charge o f  property.
•  *  *  *  *

(b ) Discharge of specific property 
from the lien— (1) Property double the 
amount of the liability, (i )  The district 
director may, in his discretion, issue a  
certificate of discharge of any part of 
the property subject to a hen imposed 
under chapter 64 of the Code if he deter
mines that the fair market value of that 
part of the property remaining subject 
to the lien is at least double the sum of 
the amount of the unsatisfied liability 
secured by the lien and of the amount of 
all other liens upon the property which 
have priority over the lien. In general, 
fair market value is that amount which 
one ready and willing but not compelled 
to buy would pay to another ready and 
willing but not compelled to sell the
property. ___

*  *  *  *  ■ *

(2 ) Part payment; interest of United 
States valueless—  (i) Part payment. The 
district director may, in his discretion, 
issue a certificate o f discharge of any 
part of the property subject to a lien 
imposed under chapter 64 of the Code if 
there is paid over to him in partial satis-v 
faction of the liability secured by the lien 
an amount determined by him to be not 
less than the value of the interest of the 
United States in the property to be so 
discharged. In determining the amount 
to be paid, the district director will take 
into consideration all the facts and cir
cumstances of the case, including the 
expenses to which the Government has 
been put in the matter. In  no case shall 
the amount to be paid be less than the 
value of the interest of the United States 
In the property with respect to which the 
certificate of discharge is to be issued.

(ii) Interest of the United States 
valueless. The district director may, in 
his discretion, issue a certificate of dis
charge of any part of the property sub
ject to the lien if he determines that the 
interest of the United States in the prop
erty to be so discharged has no value.

(iii) Valuation qf interest of United 
States. For purposes of this subpara
graph, in determining the value of the 
interest of the United States in the 
property, or any part thereof, with re-* 
spect to which the certificate of dis
charge is to be issued, the district direc
tor shall give consideration to the value 
of the property and the amount of all 
liens and encumbrances thereon having 
priority over the Federal tax lien. In  
determining the value of the property, 
the district director may, in  his discre
tion, give consideration to the forced' 
sale value of the property in appropriate 
cases.

(3) Discharge of property by substi
tution of proceeds of sale. A  district di
rector may. in his discretion, issue a 
certificate of discharge of any part of the 
property subject to a lien imposed under 
chapter 64 of the Code if such part of 
the property is sold and, pursuant to a 
written agreement with the district di
rector, the proceeds of the sale are held,

as a fund subject to the liens and claims 
of the United States, In  the same manner 
and with the same priority as the lien or 
claim had with respect to the discharged 
property. This subparagraph does not 
apply unless the sale divests the taxpayer 
of all right, title, and interest in the 
property sought to be discharged. Any  
reasonable and necessary expenses in
curred in connection with the sale of the 
property and the administration of the 
sale proceeds shall be paid by the appli
cant or from the proceeds of the sale 
before satisfaction of any lien or claim of 
the United States.

(4y Application for certificate of .dis
charge. Any person desiring a certificate 
of discharge under this paragraph shall 
submit an application in writing to the 
district director responsible for collection 
of the tax. The application shall contain 
such information as the district director 
may require.

*  *  *  ♦  » *

(d ) Subordination of lien— (1) By pay
ment of the amount subordinated. A  
district director may, in his discretion, 
issue a certificate of subordination of a  
lien imposed under chapter 64 of the 
Code upon any part of the property sub
ject to the lien if there is paid over to 
the district director an amount equal to 
the amount of the lien or interest to 
which the certificate subordinates the 
lien of the United States. For this pur
pose, the tax lien may be subordinated 
to another lien or interest on a doHar- 
for-dollar basis. For example, if à  notice 
of a Federal tax lien is filed and a de
linquent taxpayer secures a  mortgage 
loan on a part of the property subject 
to the tax lien and pays over the proceeds 
of the loan to a  district director after 
an application for à  certificate of sub
ordination is approved, the district direc
tor will issue a certificate of subordina
tion*. This certificate will have the effect 
of subordinating the tax lien to the 
mortgage.

(2 ) To facilitate tax collection— (i) In  
general. A  district director may, in his 
discretion, issue a certificate of subordi
nation of a lien imposed under chapter 
64 of the Code upon any part of the prop
erty subject to the lien if the district di
rector believes that the subordination of 
the lien will ultimately result in an in
crease in the amount realized by the 
United States from the property subject 
to the lien and will facilitate the ultimate 
collection of the tax liability.

(ii) Examples. The provisions of this 
subparagraph may be illustrated by the 
following examples: -

Example ( I  ) .  A, a farmer, needs money in 
order to harvest his crop. A Federal^tax lien, 
notice of which has been filed, is outstanding 
with respect to A ’s property. B, a lending 
institution is willing to make the necessary 
loan if  the loan is secured by a first mortgage 
on the farm which is prior to the Federal tax 
lien. Upon examination, the district director 
believes that ultimately the amount realiz
able from A’s property will be increased and 
the collection of the tax liability will be 
facilitated by the availability of cash when 
the crop is harvested and sold. In this case, 
the district director may, in his discretion,

subordinate the tax lien on the farm to the 
mortgage securing the crop harvesting loan.

Example (2 ). C owns a commercial build
ing which is deteriorating and in unsalable 
condition. Because of outstanding Federal 
tax liens, notices of which have been filed,
C is unable to finance the repair and rehabil
itation of the building. D, a contractor, is 
willing to do the work if  his mechanic’s lien 
on the property is superior to the Federal 
tax liens. Upon examination, the district di- ' 
rector believes that ultimately the amount 
realizable from C’s property will be increased 
and the collection of the tax liability will be 
facilitated by arresting deterioration of the 
property and restoring it to salable condition. 
In  this case, the district director may, in his 
discretion, subordinate the tax lien on the 
building to the mechanic’s lien.

Example (3).  E, a manufacturer o f elec
tronic equipment, obtains financing from F, 
a lending institution, pursuant to a security 
agreement, with respect to which a financing 
statement was duly filed under the Uniform 
Commercial Code on June 1, 1970. On 
April 15, 1971, F gains actual notice or knowl
edge that notice o f a Federal tax lien had 
been filed against E on March 31, 1971, and F 
refuses to make further advances unless its 
security interest is assured o f priority over 
the Federal tax lien. Upon examination, the 
district director believes that ultimately the 
amount realizable from E’s property will be 
increased and the collection of the tax lia
bility will be facilitated i f  the work in process 
can be completed and the equipment sold. 
In  this case, the district director may, in his 
discretion, subordinate the tax lien to F ’s 
security interest for the further advances re
quired to complete the work.

Example (4) .  Suit is brought against Q 
by H, who claims ownership of property the 
legal title to which is held by O. A. Federal 
tax lien against. O, notice of which has 
previously been filed, will be enforceable 
against the property if O’s title is confirmed. 
Because section 6323(b)(8) is inapplicable, 
J, an attorney, is unwilling to defend the 
case for O unless he is granted a contrac
tual lien on the property, superior to thè" 
Federal tax lien. Upon examination, the dis
trict director believes that the successful 
defense of the^case by O will increase the 
amount ultimately realizable from Q’s prop
erty and will facilitate collection of the 
tax liability. In  this ease, the district di
rector may, in his discretion, subordinate the 
tax lien to J’s contractual lien on the dls- 
puted~property to secure J’s reasonable fees 
and expenses.

(3) Application for certificate of sub
ordination. Any person desiring a cer
tificate of subordination under this para
graph shall submit an application there
for in writing to the district director 
responsible for the collection of the tax. 
The application shall contain such in
formation as the district director may 
require.

(e ) Nonattachment of lien. I f  a dis
trict director determines that, because of 
confusion of names or otherwise, any 
personv (other than the person against 
whom the tax was assessed) is or may be 
injured by the appearance that a notice 
of lien filed in accordance with § 301.6323
( f ) —1 refers to such person, thè district 
director may issue a certificate of non
attachment. Such certificate shall state 
that the lien, notice of which has been 
filed, does not attach to the property of 
such person. Any person desiring a cer
tificate of nonattachment under this 
paragraph shall submit an application
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therefor in writing to the district director 
responsible for the collection of the tax. 
The application shall contain such in
formation as the district director may 
require.

( f )  Effect of certificate— (1) Conclu
siveness. Except as provided in subpara
graphs (2) and (3) of this paragraph, if 
a certificate is issued under section 6325 
by a district director and the certificate 
is filed in the same office as the notice of 
lien to which it relates (if the notice of 
lien has been filed ), the certificate shall 
have the following effect—

(i) In  the case of a certificate of re
lease issued under paragraph (a ) of this 
section, the certificate shall be conclusive 
that the tax lien referred to in the cer
tificate is extinguished;

(ii) In the case of a certificate of dis
charge issued under paragraph (b ) or (c) 
of this section, the certificate shall be 
conclusive that the property covered 
by the certificate is discharged from the 
tax lien;

(iii) In  the case of a certificate of 
subordination issued under paragraph
(d ) of this section, the certificate shall 
be conclusive that the lien or interest to 
which the Federal tax lien is subordi
nated is superior to the tax lien; and

(iv) In  the case of a certificate of non
attachment issued under paragraph ( e ) , 
the certificate shall be conclusive that 
the lien of the United States does not 
attach to the property of the person re
ferred to in the certificate.

. (2) Revocation of certificate o f release 
or nonattachment— (i> In  general. I f  a 
district director determines that either—

(a ) A  certificate of release or a cer
tificate of nonattachment of the general 
tax lien imposed by section 6321 was 
issued erroneously or improvidently, or

(b ) A  certificate of release of such lien 
was issued in connection with a compro
mise agreement under section 7122 
which has been breached,
and if the period of limitation on col
lection after assessment of the tax lia
bility has not expired, the district 
director may revoke the certificate and 
reinstate the tax lien. The provisions of 
this subparagraph do not apply in the 
case of the lien imposed by section 6324 
relating to estate and gift taxes.

(ii) Method of revocation and rein
statement. The revocation and reinstate
ment described in subdivision (i) of this 
subparagraph is accomplished by—

(a ) Mailing notice of the revocation 
to the taxpayer at his last known address, 
and

(b ) Filing notice of the revocation of 
the certificate in the same office in which 
the notice of lien to which it relates was 
filed (if the notice of lien has been 
filed).

(iii) Effect of reinstatement— (a ) Ef
fective date. A  tax lien reinstated in 
accordance with the provisions of this 
subparagraph is effective on and after 
the date the notice of revocation is 
mailed to the taxpayer in accordance 
with the provisions of subdivision (ii) (a ) 
of this subparagraph, but the reinstated 
lien is not effective before the filing of

notice of revocation, in accordance with 
the provisions of subdivision (ii) (b ) 
of this subparagraph, if the filing is re
quired by reason of the fact that a 
notice of the lien had been filed.

(b ) Treatment of reinstated lien. As 
of the effective date of reinstatement, 
a reinstated lien has the same force and  
effect as a general tax lien imposed by 
section 6321 which arises upon assess
ment of a tax liability. The reinstated 
lien continues in existence until the ex
piration of the period of limitation on 
collection after assessment of the tax 
liability to which it relates. The rein
statement of the lien does not retroac
tively reinstate a previously filed notice 
of lien. The reinstated lien is not valid 
against any holder of a lien or interest 
described in § 301.6323 (a ) -1 until notice 
of the reinstated lien has been filed in 
accordance with the provisions of § 301.- 
6323 ( f ) - l  subsequent to or concurrent 
with the time the reinstated'lien became 
effective.

(iv) Example. The provisions of this 
subparagraph may be illustrated by the 
following example;

Example. On March 1, 1967, an assessment 
of an unpaid Federal tax liability is made 
against A. On March 1, 1968, notice of the 
Federal tax lien, which arose at the time 
o f assessment, is filed. On April 1, 1968, 
A executes a bona fide mortgage on property 
belonging to him to B. On May 1, 1968, a 
certificate of release of the tax lien is er
roneously issued and is filed by A in the 
same office in which the notice of lien was 
filed. On June 3, 1968, the lien is reinstated 
in accordance with the provisions of this 
subparagraph. On July 1, 1968, A executes 
a bona fide mortgage on property belonging 
to him to C. On August 1,1968, a notice of the 
lien which was reinstated is properly filed 
in accordance with the provisions of H 301.- 
6323 ( f ) —1. The mortgages of both B and C 
will have priority over the rights of the 
United States with respect to the tax lia
bility in question. Because a reinstated lien 
continues in existence only until the Ex
piration of the period of limitation on col
lection after assessment of the tax liability 
to which the lien relates, in the absence of 
any extension or suspension of the period 
of limitation on collection after assessment, 
tho reinstated lien will become unenforce
able by reason of lapse of time after Febru
ary 28, 1973.

(3) Certificates void under certain 
conditions. Notwithstanding any other 
provisions of subtitle F  of the Code, any 
lien for Federal taxes attaches to any 
property with respect to which a certifi
cate of discharge has been issued if the 
person liable for the tax reacquires the 
property after the certificate has been 
issued. Thus, if property subject to a 
Federal tax lien is discharged therefrom  
and is litter reacquired by the delinquent 
taxpayer at a time when the lien is still 
in existence, the tax lien attaches to the 
reacquired property and is enforceable 
against it as in the case of after-acquired 
property generally.

(g ) Filing of certificates and notices. 
I f  a certificate or notice described in 
this section may not be filed in the office 
designated by State law in which the 
notice of lien Imposed by section 6321

(to which the certificate or notice re
lates) is filed, the certificate or notice is 
effective if filed in the office of the clerk 
of the United States district court for 
the judicial district in which the State 
office where the notice of lien is filed is 
situated.

[FR Doc.76-24536 Filed 8-20-76;8:45 am]

SUBCHAPTER D— MISCELLANEOUS EXCISE 
TAXES

[T.D. 7431]
PART 53— FOUNDATION EXCISE TAXES
Application of Taxes to Certain Nonexempt 

Trusts
By a notice, of proposed rule making 

appearing in the F ederal R egister for 
Thursday, March 18,1971 (36 FR  25015), 
amendments, to the ( Foundation Excise 
Tax Regulations (26 CFR Part 53) were 
proposed in order to provide rules for the 
application of such taxes to certain non
exempt trusts under section 4947 of the 
Internal Revenue Code of 1954. After 
consideration of all such relevant mat
ter as was presented by interested per
sons regarding the rules proposed, cer
tain changes were made, and the pro
posed amendments of the regulations, 
subject to the changes, are adopted by 
this document.

Section 4947 generally subjects non- 
exempt charitable trusts to many of the 
requirements and restrictions imposed 
on private foundations in order to pre
vent taxpayers from avoiding these re
strictions by the use of nonexempt trusts 
instead of private foundations. Thus, 
many nonexempt charitable trusts are 
subject to those provisions relating to 
self-dealing, retention of excess business 
holdings, and the making of speculative 
investments or taxable expenditures, but 
not the current income payout require
ment if the trust is a split-interest trust 
(one in which not all the interests ?ire 
charitable). However, the stock owner
ship and speculative investment re
quirements do not apply to split-interest 
trusts (a ) in cases where charity is the 
only income beneficiary (and has no 
remainder interest) and the beneficial 
interest of charity in the trust is not 
more than 60 percent of the value of the 
trust property and also (b ) in cases 
where the only interest of charity in the 
trust is as a remainderman (and there 
are no noncharitable remainder in
terests) . Tn the latter case, the stock 
ownership and speculative investment 
requirements become applicable at the 
time the charitable remainder interest 
comes into possession.

The final regulations expand upon the 
proposed regulations by providing ad
ditional rules for determining the kinds 
of trusts that are subject to section 4947, 
when its provisions become applicable to 
trusts and the extent to which its provi
sions piake other provisions of the In
ternal Revenue Code Applicable to 
trusts. ,

Adoption of amendments to the reg
ulations. In  consideration of the fore
going, the Foundation Excise Tax Regu-
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lations (26 CFR Part 53) are amended as 
follows:

Subpart H is added to 26 CFR Part 53 
as follows:

Subpart H— Application to Certain Nonexempt 
Trusts

Sec.
53.4947 Statutory provisions; application 

o f taxes to certain nonexempt 
trusts.

53.4947- 1 Application of tax.
53.4947- 2 Special rules.

SUBPART H— APPLICATION TO CERTAIN 
NONEXEMPT TRUSTS

§ 53.4947 Statutory provisions: applica
tion o f  taxes to certain nonexempt 
trusts.

Sec. 4947. Application of taxes to  certain 
nonexempt trusts— (a) Application o f tax—
(1) Charitable trusts. For purposes of part 
I I  of subchapter F of chapter 1 (other than 
section 508 (a) ; (b ), and. (c ) )  and for pur
poses of this chapter, a trust which isNnot 
exempt from taxation tinder section 501(a), 
all of the unexpired Interests in which are 
devoted to one or more o f the purposes de
scribed in section 170 (c )(2 )(B ), and for 
which a deduction was allowed under section 
170, 545(b) (2), 556(b)(2), 642(c), 2055, 2106
(a) (2 ), or 2522 (or the corresponding provi
sions of prior law ),/ shall be treated as an 
organization described in section 501(c) (3 ). 
For purposes o f section 509(a) (3) (A ) , such a 
trust shall be treated as if organized on the 
day on which it first becomes subject to this 
paragraph.

(2) Split-interest trusts. In  the case of a 
trust which is not exempt from tax under 
section 501(a), not all o f the unexpired in
terests in which are devoted to one or more 
of the purposes described in section 170(c)
(2) (B ), and which has amounts in trust for 
which a deduction was allowed under section 
170, 545(b)(2), 556(b)(2 ), 642(c), 2055, 
2106(a)(2), or 2522, section 507 (relating to 
termination o f private foundation status), 
section 508(e) (relating to governing in
struments) to the extent applicable to a 
trust described in this paragraph, section 
4941 (relating to taxes on self-dealing), sec
tion 4943 (relating to taxes on excess busi
ness holdings) except as provided in sub
section (b )(3 ),  section 4944 (relating to 
investments which jeopardize charitable pur
pose) except as provided in subsection (b )
(3) , and section 4945 (relating^to taxes on 
taxable expenditures) shall apply as i f  such 
trust were a private foundation. This para
graph shall not apply with respect to—

(A) Any amounts payable under the terms 
of such trust to income beneficiaries, unless 
a deduction was allowed under section 170 
(f) (2) (B ), 2055(e) (2) (B ), or 2522(c) (2) (B ),

(B) Any amounts in trust other than 
amounts for which a deduction was allowed 
under section 170, 545(b)(2), 556(b)(2), 
642(c), 2055, 2106(a)(2), or 2522, i f  such 
other amounts are segregated from amounts 
for which no deduction was allowable, or

(C) Any amounts' transferred in trust be
fore May 27, 1969.

(3) Segregated amounts. For purposes of
(2 )(B ), a trust with respect to 

which amounts are segregated shall sepa
rately account for the various income, deduc- 
ion, and other items properly attributable to 

/K\°f sucl1 segregated amounts.
(b) Special rules— ( 1 ) Regulations. The 

ecretary or his delegate shall prescribe such 
guiations as may be necessary to carry out 

wie purposes of this section.
Lim it to segregated amounts. I f  any 

,In 1110 trust »re  segregated within 
ne Waning of subsection (a) (2) (B ) o f this

section, the value o f the net assets for pur
poses o f subsections (c ) ( 2 ) and (g ) o f sec
tion 507 shall be limited to such segregated 
amounts.

(3) Sections 4943 and 4944. Sections 4943 
and 4944 shall not apply to a trust which is 
described in subsection (a) (2 ) if—

(A ) All the Income Interest (and none of 
the remainder interest) of such trust is 
devoted solely to one or more of the purposes 
described In section 170 (c )(2 )(B ), and all 
amounts in such trust for which a deduction 
was allowed under section 170, 545(b)(2), 
556(b)(2), 642(c), 2055, 2106(a)(2), or 2522 
have an aggregate value not more than 60 
percent of the aggregate fair market value of 
all amounts in such trust[s], or

(B ) A deduction was allowed under sec
tion 170, 545(b) (2 ), 556(b) (2 ), 642(c), 2055, 
2106(a) (2 ), or 2522 for amounts payable un
der the terms o f such trust to every remain
der beneficiary but not to any income benefi
ciary.

(Sec. 4947, as added by sec. 101(b) Tax Re
form Act 1969 (83 Stat. 517).)

§ 53.4947—1 Application of tax.
(a ) In  general. Section 4947 subjects 

trusts which aie not exempt from taxa
tion under section 501(a), all or part of 
the unexpired interests in which are de
voted to one or more of the purposes 
described in section 1 7 0 (c )(2 )(B ), and 
which have amounts in trust for which 
a deduction was allowed under section 
170, 545 (b )(2 ), 556 (b )(2 ), 642(c), 2055, 
2106(a) (2 ), or 2522 to the same require
ments and restrictions as are imposed on 
private foundations. The basic purpose 
of section 4947 is to prevent these trusts 
from being used to avoid the require
ments and restrictions applicable to pri
vate foundations. For purposes of this 
section, a trust shall be presumed (in the 
absence of proof to the contrary) to have 
amounts in trust for which a deduction 
was allowed under section 170, 545(b)
(2 ), 556(b) (2 ), 642(c), 2055, 2106(a) (2 ), 
or 2522 if a deduction would have been 
allowable under one of these sections. 
Also for purposes of this section and 
§ 53.4947-2, the term “purposes described 
in section 170(c) (2 ) (B ) ” shall be treated 
as including purposes described in sec
tion 170(c) (1 ).

(b ) Charitable trusts— (1) General 
rule, (i) For purposes of this section apd 
§ 53.4947-2, a  “charitable trust”, within 
the meaning of section 4947(a) (1 ), is a 
trust which is not exempt from taxation 
under section 501(a), all of the unex
pired interests in which are devoted to 
one or more of the purposes described in 
section 1 7 0 (c )(2 )(B ), and for which a 
deduction was allowed under section 170, 
545 (b )(2 ), 556 (b )(2 ), 642(c), 2055, 2106 
(a ) (2) or 2522 (or the corresponding 
provisions of prior law ). A  trust is one 
for which a deduction was allowed under 
section 642(c), within the meaning of 
section 4947(a)(1 ), once a deduction is, 
allowed under section 642(c) to the trust 
for any amount paid or permanently set 
aside. (See sections 642(c) and § 1.642-4 
for the limitation on such deduction in 
certain cases.) A  charitable trust (as de
fined in this paragraph) shall be treated 
as an organization described in section 
501(c) (3) and, if it is determined under

section 509 that the trust is a private 
foundation, then Part n  of subchapter F  
of chapter 1 of the Code (other than sec
tion 508 (a ) ,  (b ) and (c ) )  and chapter 
42 shall apply to the trust. However, the 
charitable trust is not treated as an or
ganization described in section 501(c)
(3) for purposes of exemption from taxa
tion under section 501 ( a ) . Thus, the trust 
is subject to the excise tax on its investr 
ment income under section 4940(b) 
rather than the tax imposed by section 
4940(a). For purposes of satisfying the 
organizational test described in § 1.501
(c ) (3 ) -1 (b )  when a charitable trust 
seeks an exemption from taxation under 
section 501 ( a ) , a charitable trust (as de
fined in this paragraph) shall be consid
ered organized on the day it first becomes 
subject to section 4947(a)(1 ). However, 
for purposes of the special and transi- 
sitional rules in section 4940(c) (4) (B> , 
4942 (f)(4 ), 4943(c) (4) (A ) (i) and (B )  
and section 101(1) (2) (A ) , (B ),  (C ),  
and (D ) ,  and (1)03) of the Tax Re
form  Act of 1969, a charitable trust (as 
defined in this paragraph) shall be con
sidered organized on the first day it has 
amounts in trust for which a deduction 
was allowed (within , the meaning of 
paragraph (a ) of this section) under sec
tion 170, 545 (b )(2 ), 556 (b )(2 ), 642(c), 
2055, 2106(a) (2 ), or 2522. Thus, under 
this rule, a tru^t may be treated as a  pri
vate foundation in existence on a date 
governing one of the applicable special 
and transitional rules even though the 
trust did not otherwise become subject 
to the provisions of chapter 42 until a 
later date.

(ii) The provisions of paragraph (b ) 
(1) of this section may be illustrated by 
the following examples:

Example (1) .  On January 30, 1970, X  cre
ates an inter vivos trust under which M re
ceives 50 percent and N receives 50 percent 
o f the trust’s income for 10 years, and upon 
the termination o f which, at the end of the 
10-year period, the corpus is to be distrib
uted to O. M, N and O are all organizations 
described In section 501(c)(3) and X  is al
lowed a deduction under section 170  for the 
value o f all interests placed in trust. The 
trustees of the trust do not give notice to 
the Internal Revenue Service under the pro
visions of section 508(a), and the trust will 
therefore not be exempt from taxation under 
section 501(a). The trust is a charitable trust 
within the meaning of section 4 9 4 7 ( a ) ( 1 ) 
from the date of its creation.

Example 2. On March 1, 1971, Y  creates a 
charitable remainder annuity trust described 
in section 664(d) (1) under which Z, Y ’s son, 
receives $10,000 per year for life, remainder 
to be held in trust for P, an organization 
described in section 501(c) (3 ). Y  is allowed 
a deduction under section 170 for the pres
ent value o f the remainder interest to P. 
During Z’s lifetime, the trust is a split-inter
est trust described in section 4947(a) (2) and 
paragraph (c ) o f this section. Upon the 
death of Z, all unexpired interests (consist
ing of P ’s remainder interest) will be devoted 
to section 170 (c)(2 )(B ) purposes. Except as 
provided ip § 53.4947-1 (b ) (2) (iv ) (relating 
to a reasonable period o f settlement) the 
trust will be treated as a charitable trust 
within the meaning o f section >t9 4 7 (a ) ( 1 ) 
from the date of the death o f Z unless the 
trustees of the trust apply for recognition o f
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section 601(c)(3) status under the provi
sions of section 608(a).

(2) Scope of application of section 
4947( a ) i l ) . — (i) In  general. Subject to 
paragraph (b ) (2) (ii) through (vti) of 
this section, section 4947 (a ) (1) applies to 
nonexempt trusts in which all unexpired 
interests are charitable. For purposes of 
this section, the term “charitable” when 
used to describe an interest or benefi
ciary refers to the purposes described in 
section 1 7 0 (c )(2 )(B ). An estate from  
which the executor or administrator is 
required to distribute all of the net as
sets in trust to such beneficiaries will 
not be considered a charitable trust 
under section 4947(a)(1) during the 
period of estate administration or settle
ment, except as provided in paragraph
(b ) <2Mii) of this section. A  charitable 
trust created by will shall 'be considered 
a charitable trust under section 49474a)
(1) as of the date of death of the dece
dent-grantor, except as provided in para
graph (b ) (2) (v ) of this section (relating 
to trusts which wind up ). For the cir
cumstances under which segregated 
amounts are treated as charitable trusts, 
see § 53.4947-1 (c ) (3) (i l l ) .

(ii) Estates. (A ) W hen an estate from  
which the executor or administrator is 
required to distribute all of the net as
sets in trust for charitable beneficiaries, 
or free of trust to such beneficiaries, is 
considered terminated for Federal in
come tax purposes under § 1.641(b)-3
( a )  , then the estate will be treated as a 
charitable trust under section 4947(a)
(1) between the date on which the estate 
is considered terminated under § 1.641
(b )  -3 (a ) and the date final distribution 
of all of the net assets is made to or for 
the benefit of the charitable beneficiar
ies. This (Ii) does not affect the deter
mination of the tax liability under sub
title A  of the beneficiaries of the estates.

(B ) The provisions of this (ii) may be 
illustrated by the following example;

Example. X  bequeaths his entire estate, 
including 100 percent o f the stock o f a 
wholly-owned corporation, to M, an orga
nization described in section 501(c) (3 ), un
der a will which gives his executor authority 
to  hold the stock and manage the corpora
tion for a period of up to 10 years for the 
benefit o f M prior to its ultimate disposi
tion. A deduction for the charitable bequest 
was allowed to X ’s estate under section 2055. 
The executor is vested with a fu ll range of 
powers, Including the power of sale. Upon 
the death o f X, his executor distributes X ’s 
assets to M except for the stock o f the cor
poration, which he holds for 5 years prior 
to its disposition. The continued holding o f 
the stock of the corporation by the executor 
after the expiration o f a reasonable time for 
performance o f all the ordinary duties of 
administration causes the estate to be con
sidered terminated for Federal income tax 
purposes pursuant to § 1.641 (b )- 8 (a ) and 
thereby subjects it to the provisions of sec
tion 4947(a)(1) from the'date of such ter
mination to the date of final disposition of 
the stock o f the corporation.

(iii) Certain split-interest trusts which 
wind up. A  split-interest trust (as defined 
in paragraph (c ) of this section) in 
which all of the unexpired interests are 
charitable remainder Interests and in

which the charitable beneficiaries fiave  
become entitled to distributions of corpus 
hi trust or free of trust shall continue to 
be treated as a split-interest trust under 
section 4947(a) (2) until the date on 
which final distribution of all the net as
sets is made. However, if after the expira
tion of any intervening interests the trust- 
is considered terminated for Federal in
come tax purposes under § 1.641 (b ) -3 (b ) , 
then the trust will be treated as a  chari
table trust under section 494.7(a)(1), 
rathef than a split interest trust under 
section 4947(a) (2 ), between the date on 
which the trust is considered terminated 
under § 1.641(b) -3 (b ) and the date on 
which such final distribution of all of 
the net assets is made to or for the bene
fit of the charitable remainder benefi
ciaries. This (iii) does not affect the 
determination of the tax liability under 
subtitle A  of the beneficiaries of the 
trusts.

(iv) Split-interest trusts which become 
charitable tnists. (A ) A  split-interest 
trust (as defined in paragraph (c ) of this 
section) in which all of the unexpired in
terests are charitable remainder inter
ests and in which some or all of the 
charitable beneficiaries are not entitled 
to distributions of corpus within the 
meaning of paragraph (b ) (2) (iii) of this 
section shall continue to be treated as a 
split-interest trust under section 4947(a)
(2 ) rather than a charitable trust under 
section 4947(a) (1) for a  reasonable pe
riod of settlement after the expiration 
of the noncharitable interest. Thus, a  
split-interest trust which under its terms 
is to continue to hold assets for charitable 
beneficiaries after the expiration of the 
noncharitable interest rather than dis
tributing them as in paragraph (b ) (2)
(iii) of this section is given a reasonable 
period of settlement before being treated 
as a charitable trust. For purposes of this 
paragraph, the term “reasonable period 
of settlement” means that period reason
ably required (or if shorter, actually re
quired) by the trustee to perform the 
ordinary duties of administration nec
essary for the settlement o f the trust. 
These duties include, for example, the 
collection of assets, the payment of 
debts, taxes, and distributions, and the 
determination of the rights of the sub
sequent beneficiaries.

(B ) This (iv ) may be illustrated by the 
following example:.

Example. On January 15, 1971, A creates a 
charitable remainder annuity trust described 
In section 664(d)(1) under which the 
trustees are required to distribute $10,000 a 
year to B, A ’s wife, for life, remainder to be 
held in trust for the use of M, an organiza
tion described in section 501 (c ) (3 ). A is 
allowed a deduction under section 170 for the 
amount of the charitable interest, and the 
trust Is, therefore, treated as a split-interest 
trust under section 4947(a) (2) fr_om the date 
o f Its creation. B dies on February 10, 1975. 
On AprU 15, 1975, the trustees complete per
formance o f the ordinary duties of admin
istration necessary for the settlement of the 
trust brought about by the death o f B. These 
duties include, for example, an accounting 
for and payment to'' the estate o f  B o f 
amounts accrued by B while alive during 
1975. However, the trustees do not distribute

the corpus to M by April 15, 1975. The trust 
shall continue to be treated as a split-interest 
trust under section 4947(a) (2) until April 15, 
1975. After April 15, 1975, the trust shall be 
treated as a charitable trust under section 
4947(a)(1).

(v ) Certain revocable and testamen
tary trusts which wind up. A  revocable 
trust that becomes irrevocable upon the 
death of the decedent-grantor, or a trust 
created by will, from which the trustee 
is required to distribute all of the net 
assets in trust for or free of trust to 
charitable beneficiaries is not considered 
a charitable trust under section 4947(a)
(1) for a reasonable period of settlement 
(within the meaning of paragraph (b)
(2) (iv) of this section) after becoming 
irrevocable. After that period the trust 
is considered a charitable ‘trust under 
section 4947 (a ) (1 ).

(vi) Revocable trusts which become 
charitable trusts. A  revocable trust that 
becomes irrevocable /Upon the death of 
the decedent-grantor in which all of the 
unexpired interests are charitable and 
under the terms-of the governing instru
ment of which the trustee is required to 
hold some or a ll of the net assets in trust 
after becoming irrevocable solely for 
charitable beneficiaries is not considered 
a trust under section 4947(a) (1) for a 
reasonable period of settlement (within 
the meaning of paragraph (b ) (2) (iv) of 
this section) after becoming Irrevocable 
except that section 4941 may apply if the 
requirements of § 53.4941(d)-1(b) (3) are 
not met. After that period, the trust is 
considered a charitable trust under sec
tion 4947(a)(1 ).

(vij> Trust devoted to 170(c) purposes.
(A ) A  trust all of the unexpired inter
ests in which are devoted to section 170
(c) (3) or (5) purposes together with 
section 170(c) (2) (B ) purposes shall be 
considered a charitable trust except that 
payments under the terms of the govern
ing instrument to an organization de
scribed in section 170(c) (3) or (5) shall 
not be considered a  violation of section 
4945(d) (5) or any other provisions of 
chapter 42 and shall be considered 
qualifying distributions under section 
4942.

(B ) Example. The application of para
graph (b ) (2) (vii) of this section may be 
illustrated by the following example:

Example. On January 80,1970, H creates an 
inter vivos trust under the terms of the gov
erning instrument of which M, an organiza
tion described in section 170(c)(3), and N,- 
an organization described in section 501(c)
( 3 )  , are each to receive 50 percent of the 
Income for a period o f 10 years. At the end 
o f the 10 year period, the corpus is to be 
distributed to O, an organization also de
scribed in section 501(c)(3). H is allowed 
a deduction under section 170 for the value 
of all interests placed in trust: The payments 
to M do not constitute a violation of section 
4945(d ) (5 ) or any other provision of chapter 
42 and constitute qualifying distributions 
under section 4942. However, except as pr°" 
vided in the previous sentence, the trust shall 
be considered a charitable trust.

(3) Charitable trusts described in sec
tion 509(a)(3). For purposes of section 
509(a) (3) (A ) , a charitable trust shall be 
treated as if organized on the day on
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which it first becomes subject to section 
4947(a) (1 ). However, for purposes of ap
plying §§ 1.509(a)-4(d) (2) (iv) (a ) ,  and 
1.509(a) —4(i) (1) (ii) and (iii) (c ) the 
previous relationship between the chari
table trust and the section 509(a) (1) or
(2) organizations it benefits or supports 
may be considered. I f  the charitable trust 
otherwise meets the requirements of sec
tion 509 (a)(3 ), it may obtain recogni
tion of its status as a section 509(a) (3) 
organization by requesting a ruling from  
the Internal Revenue Service. For the 
special rules pertaining to the applica
tion of the organizational test to organi
zations terminating their private founda
tion status under the 12-month or 
60-month termination period provided 
under section 507(b) (1) (B ) by becoming 
“public’* under section 509(a) (3 ), see the 
regulations under section 507 (b )(1 ).

(c) Split-interest trusts— (1) General 
rule— (i) Definition. For purposes of this 
section and § 53.4947-2, a “split-interest 
trust’’, within the meaning of section 
4947(a)(2) , is a trust which is not ex
empt from taxation under section 501
(a )  , not all of the unexpired interests in 
which are devoted to one or more of the 
purposes described in section 170(c)(2) 
(B ) , and which has amounts in trust for 
which a deduction was allowed (within 
the meaning of paragraph (a ) of this 
section) under section 170, 545(b )(2 ), 
556(b)(2), 642(c), 2055, 2106(a)(2 ), or 
2522. A trust is one which has amounts in 
trust for which a  deduction was allowed 
under section 642(c) within the meaning 
of section 4947(a)(2 ) once a deduction 
is allowed under section 642(c) to the 
trust for any amount permanently set 
aside. This (i) also includes any trust 
which is not treated as a charitable trust 
by operation of paragraph ( b ) (2X
(iii) or (iv) of this section (relating to 
split-interest trusts in the process of 
winding up or during a reasonable period 
of settlement). Section 4947(a) (1) shall 
apply to a trust described in this (i )  
(without regard to section 4947(a)(2) 
(A ), (B ) , or^. (C ) ) from the first date 
upon which the provisions of paragraph
(b) (2) (iii) or (iv) of this section are 
satisfied. For the circumstances under 
which a trust all of the unexpired inter
ests in which are devoted to section 170
(c) (3) or (5) purposes together with 
section 17 0 (c )(2 )(B ) purposes is ~con- % 
sidered a charitable trust, see § 53.4947-1 
(b )(2 )(v fi).

(ii) Applicability of statutory rules. A  
split-interest trust is subject to the pro
lusions of section 507 (except as provided 
tu paragraph (e) of this section), 508(e) 
(to the extent applicable to a split- 
interest trust), 4941, 4943 (except as 
Provided in section 4947 (b )(3 )), 4944 
(except as provided in section 4947(b)
I ,  w anc* 4945 1x1 tlie same manner as if 
sucn trust were a private foundation.
tmieiP Special rules. A  newly created 
f j ^ s h a l l ’ for purposes of section 4947 
in +ip \  * ^reated as having amounts 

f ° r which a deduction was a l- 
T ^ ^ ^ d e r  section 170, 545 (b )(2 ), 556 
:w  (2 )* 642(c), 2055, 2106(a) (2 ), or 2522 
rmn the date of its creation, even if a  
e Uctlon was allowed for such amounts

only at a later date. For purposes of this
(i i i ) , the date o f creation of a charitable 
remainder trust shall be determined by 
applying the rules in § 1.664-1 (a ) (4 ).

(2) Exception for amounts payable to 
income beneficiaries.— (i) Under section 
4 9 4 7 (a )(2 )(A ), paragraph (c ) (1 ) (h )  of 
this section does not apply to any 
amounts payable under the terms of a 
split-interest trust to income benefici
aries unless a deduction was allowed un
der section 170(f) (2) (B ),  2055(e) (2 ) '(B ), 
or 2522(c) (2) (B ) with respect to the in
come interest of any such beneficiary. 
See § l.nO A -eec) ,^20.2055-2(6) (2 ), and 
§ 25.2522(c)-3(c) (2) for rules regarding 
the allowance of these deductions. How
ever, section 4947(a) (2) (A ) does not ap
ply when the value of all interests in 
property transferred in trust are deduc
tible under section 170, 545(b) (2 ), 556(b)
(2 ), 642(c), 2055, 2106(a) (2 ), or 2522.

(ii) The application of this subpara
graph may be illustrated by the follow
ing examples:

Example (1).  H creates a charitable re
mainder unitrust (described in section 664
(d ) (2 ) )  which is required annually to pay W, 
H ’s wife, 5 percent of the net fair market 
value of the trust assets, valued annually, for 
her life; and to pay the remainder to Y, a 
section 501(c)(3) organization. A deduction 
under section 170(f) (2) (A ) was allowed with 
respect to the remainder interest of Y. Under 
section 4947(a) (2) (A ), each annual amount 
which becomes payable to W during her life 
is not subject to paragraph (c) ( 1 ) (ii) o f this 
section on or after the date upon which it be
comes so payable and the payment of each 
amount to W is not an act of self-dealing 
under section 4941(d)(1) and does not vio
late any other provision of chapter 42. How
ever, except as provided in the preceding sen
tence, the trust is subject to paragraph (c)
( 1 ) (ii) of this section in the same manner as 
any other split-interest trust.

Example (2). H bequeaths the residue of 
his estate in trust for the benefit of S, his 
son, and Y, an organization described in sec
tion 501(c)(3). A guaranteed annuity In
terest o f $10,000 is to be paid to S for 20 
years. A guaranteed annuity interest of $5,000 
which meets the requirements contained in 
§ 20.2055-2(e) (2) (v ) (a) is also to be paid to 
Y  for 20 years. Upon termination of the 20- 
year term, the corpus is to be distributed to 
Z, another organization described in sec
tion 501(c) (3 ). The trust is a charitable re
mainder annuity trust as described in sec
tion 664(d)(1) and the regulations there
under, and a deduction under section 2055
(e) (2 )(A ) was allowed with respect to the 
remainder interest of Z. A- deduction was also 
allowed under section 2055(e) (2) (B) with 
respect to the guaranteed annuity interest of 
Y. The assets in the trust are not segregated 
under section 4947(a)(2 )(B ) and paragraph
(c) (3) of this section. Under section 4947(a)
(2) (A ), each payment of $10,000 to S 1s not 
subject to section 4947(a) (2) and paragraph 
(c )(1 ) (ii) of this section. The payment of 
each amount to S is not an act o f self-dealing 
under section 4941(d)(1) and does not vio
late any other provision of chapter 42. How
ever; except as provided in the preceding 
sentence, the trust is subject to section 
4947(a) (2) and paragraph (c ) (1) (ii) of this , 
section in the same manner as any other 
split-interest trust.

Example (3 ). H creates a trust under which 
the trustees are required to pay over an' an
nuity interest of $20,000 to W, H ’s wife, for 
her life. A guaranteed annuity interest of 
$10,000 which meets the requirements con

tained in § 25.2522(c)-3(c) (2 ) (v ) is also to 
be paid to X, an organization described in 
section 501 (c) (3 ), for the life of W. Upon the 
death of W, the corpus of the trust, which 
consists o f office buildings M and N, is to be 
distributed to S, H ’s son. H received a deduc
tion under section 2522(c)(2 )(B ) for the 
value of X ’s income interest in the trust. The 
assets in the trust are not segregated under 
section 4947(a) (2) (B ) and paragraph (c ) (3) 
of this section. Under section 4947(a) (2) (A ) , 
each payment of $20,000 to W is not subject 
to section 4947(a) (2) and paragraph (c) (1) 
(ii) of this section. The payment of each 
amount to W is not an act of self-dealing 
under section 4941(d) (1) and does not vio
late any other provisiqn o f chapter 42. How
ever, except as provided in the preceding 
sentence, the trust is subject to paragraph 
(c) ( 1 ) (ii) of this section in the same manner 
as any_ other split-interest trust. See exam
ple (1) of paragraph (c) (3) (v ) o f th ir  sec
tion for the application of section 4947(a) 
(2) (B ) to a similar trust where the trustees 
segregate the assets o f the trust.

(3) Exception for certain segregated 
amounts.— (i) In  general. Under section 
4947(a) (2) (B ) paragraph (c) (1) (ii) of 
this section does not apply to assets held 
in trust (together with the income and  
capital gains derived from the assets), 
which are segregated from other assets 
held in trust for which a deduction was 
allowed for an income or remainder in
terest under section 170, 545 (b )(2 ), 
556 (b )(2 ), 642(c), 2055, 2106(a)(2 ), or 
2522.

(ii) Segregation of amounts. Amounts
will generally be considered segregated 
(within the meaning of section 4947(a) 
( 2 ) ( B ) ) i f : ,  ,

(A ) assets with respect to which no 
deduction was allowed (for an income or 
remainder interest) under section 170, 
545 (b )(2 ), 556 (b )(2 ), 642(c), 2055, 2106 
(a ) (2 ), or 2522, are separately accounted 
for under section 4947(a)(3 ) and para
graph (c) (4) of this section from assets 
for which such a deduction was allowed 
for any income or remainder interest 
and,

(B ) by reason of the separate account
ing the4 trust can be treated as two sep
arate trusts, one of which is devoted ex
clusively to nohcharitable. income and re
mainder interests and the other of which 
is a charitable trust described in sec
tion 4947(a)(1) or a split-interest trust 
described in section 4947(a ) (2 ).
Under these circumstances, only the 
“trust” which is devoted exclusively to 
noncharitable income and remainder in
terests will be considered a segregated 
amount which, under section 4947(a) (2) 
(B ),  is not subject to section 4947(a) (2) 
and paragraph (c ) (1 ) (ii) of this section,

(iii) Exclusively charitable amounts. 
It, under section 4947(a) (2) (B ),

(A ) an amount held in trust which is 
devoted exclusively to noncharitable in
come and "remainder interests is segre
gated from

(B ) -an amount held in trust which is
devoted exclusively to charitable income 
and remainder interests, j
then for purposes of this section the 
amount described in paragraph (c) (3)
(iii) (B ) of this section will be treated as a  
charitable trust which is subject to the 
provisions of section 4947 (a)(1 ).
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(iv ) Charitable and noncharitable 
amounts. If, under section 4947(a)(2) 
(B ) ,

(A ) an amount held in trust which is 
devoted exclusively to noncharitable in
come and remainder interests is segre
gated from

(B ) an amount held in trust which is 
devoted to both charitable income or re
mainder interests and noncharitable in
come or remainder interests,
then for purposes of this section the 
amount described in paragraph (c) (3)
(iv) (B ) of this section will be treated as 
a split-interest trust which is subject to 
the provisions of section 4947(a) (2 ).

(v ) Examples. The application of 
paragraph (c) (3) of this section may be 
illustrated by the following examples:

Example (1) .  H creates a trust under which 
the trustees are required to pay over an
nually 6 percent of the net fair market value 
o f M building, valued annually, to  W, H’s 
wife, for life, remainder to S,'H ’s son. The 
other asset in the trust is N building, with 
respect to which the trustees are required to 
pay over annually 6 percent o f the net fair 
market value o f the building, valued an
nually, to X, a section 501(c) (3) organiza
tion, for a period of 15 years, remainder to 
S. Each asset is separately accounted for 
under section 4947(a)(3) and paragraph 
fc ) (4) o f this section. He received a deduc
tion under section 2522 for the value of 
X ’s income interest in N building. Under 
these circumstances, M building is considered 
segregated (within the meaning o f section 
4947(a) (2) (B ))  from N building and is not 
subject to section 4947 (a )(2 ).  The remain
der interest o f S in N building is not con
sidered segregated from the income interest 
o f X  in N building, since both are interests 
in the same asset. N  building is considered 
held in a split-interest trust which is sub
ject to section 4947 (a ) (2) and paragraph 
(c ) ( 1 ) ( i i ) o f this section.

Example (2 ). H transfers $50,000 in trust 
to  pay $2,500 per year to Z, a section 501(c)
( 3 ) organization, for a term of 20 years, 
remainder to S, H’s son. H is allowed a deduc
tion under section 2522 for the present value 
o f Z ’s income interest. Thé Income interest of 
Z in the trust asset cannot be segregated 
(within the meaning of section 4947(a)(2)
(3 ) ) from the remainder interest o f S since 
both are interests in the same asset. There
fore, the entire trust is subject to section 
4947(a)(2) and paragraph (c )(1 )(H ) of 
this section.

(4) Accounting for segregated 
amounts— (i) General rule. Under sec
tion 4947(a) (2) ( B ) , a trust with respect 
to which amounts are segregated within 
the meaning of paragraph (c) (3) of this 
section must separately account for the 
various income, deduction, and other 
items properly attributable to each seg
regated amount in the books of account 
and Separately account to each of the 
beneficiaries of the trust.

(ii) Method. Separate accounting 
shall be made—

(A ) According to the method regularly 
employed by the trust, if the method is 
reasonable, and

(B ) In  ail other cases in a manner 
which, in the opinion of the Commis
sioner, is reasonable.
A  method of separate accounting will be 
considered "regularly employed” by a

trust when the method has been con
sistently followed in prior taxable years 
or when a trust which has never before 
maintained segregated amounts initiates 
a reasonable method of separate ac
counting for its segregated amounts and 
consistently follows such method there
after. The trust shall keep permanent 
records and other data relating to the 
segregated amounts as are necessary to 
enable the district director to determine 
the correctness of the application of the 
rules prescribed in paragraph (c ) (3) and
(4 ) of this section.

(5) Amounts transferred in trust be
fore May 27, 1969— (i) General rule. U n 
der section 4947 (a ) (2) (C ) , -paragraph  
(c l (1) (ii) of this section does not apply 
to any amounts transferred in trust be
fore M ay 27, 1969. For purposes of this
(5 )  , an amount shall be considered to be 
transferred in trust only when the trans
fer is cme which meets the requirements 
for the allowance of a deduction under 
section 170, 545 (b )(2 ), 556 (b )(2 ), 642
(c ), 2055, 2106 (a)(2 ), or 2522 (or the 
corresponding provisions of prior law ). 
Income and capital gains which are de
rived at any time from amounts trans
ferred in trust before M ay 27,1969, shall 
also be excluded from the application of 
paragraph (c ) ( l ) ( i i )  of this section. I f  
an asset which was transferred in trust 
before M ay 27,1969, is sold or exchanged 
after M ay 26, 1969, any asset received by 
the trust upon the sale or exchange shall 
be treated as an asset which was trans
ferred in trust before M ay 27, 1969.

(HI Requirement for separate account
ing for amounts transferred in trust be
fore May 27,1969. I f :

(A ) Amounts are transferred in trust 
after M ay 26, 1969, and the trust to 
which the amounts are transferred also 
contains

(B ) Amounts transferred in trust be
fore M ay 27, 1969,
the general rule of paragraph (c ) (5) (i) 
of this section applicable to the amounts 
described in paragraph (c ) (5) (ii) (B ) of 
this section will apply only if the 
amounts described in paragraph (c ) (5)
(ii) (A)^ of this section (together with all 
income and capital gains derived there
from ) are separately accounted for 
(within the meaning of paragraph (c )
(4) of this^ection) from the amounts de
scribed in paragraph (c) (5) (ii) (B ) of 
this section, together with all income 
and capital gains derived therefrom. For 
the application of section 508(e) to a 
trust with respect to which amounts were 
transferred both before and after 
May 27, 1969, see section 508(e) and 
the regulations thereunder.

(iii) Exception for certain testamen
tary trusts. (A ) Amounts transferred in 
trust before M ay 27, 1969 include 
amounts transferred in trust after 
M ay 26, 1969 when the transfer is made 
under the terms of a testamentary trust 
created by the will of a decedent who 
died before M ay 27, 1969, (regardless of 
whether the executors or the testamen
tary trustees are required to execute tes
tamentary trusts by court order under 
applicable local law ). Amounts trans
ferred in trust before May 27, 1969, also

Include amounts transferred to a testa
mentary trust created by the will of a 
decedent who died after M ay 26, 1969 
if the will was executed before M ay 27, 
1969 and no dispositive provision of the 
will was amended (within the meaning 
of § 20.2055-2(e) (4) and (5) ) by the de
cedent by codicil or otherwise, after 
M ay 26, 1969, and the decedent was on 
May 27, 1969, and at all times thereafter 
under a mental disability (as defined in 
§ 1.642(c)-2(b) (3) (ii) ) to amend the 
will by codicil or otherwise.

(B ) The provisions of this (iii) may 
be illustrated by the following example:

Example. X  executed a will in 1960 which 
provided for the creation o f a testamentary 
trust which meets the description o f a split- 
interest trust under section 4947(a)(2). X 
died on April 15, 1969. Under the provisions 
of his will, the probate court permitted cer
tain property in X ’s estate to be transferred 
to the testamentary trust at fixed intervals 
over a period o f two years during the ad
ministration of the estate. Section 4947(a) (2) 
does not apply to any amount described in 
this example, including the amounts trans
ferred after May 26, 1969, because, for pur
poses o f section 4947 (a )(2 )(C ), each such 
transfer wUl be treated as an amount trans
ferred in trust before May 27, 1969, within 
the meaning o f section 4947(a)(2 )(C ).

(6) Scope of application of section 
4947(a) (2 )— (i) In  general. Subject to 
paragraph (c ) (6) ( i i ) , (i i i ) , and (iv) 
o f this section, section 4947(a) (2) ap
plies to trusts in which some but not all 
unexpired interests are charitable. An 
estate from which the executor or ad
ministrator is required to distribute all of 
the net assets in trust or free of trust 
to both charitable and noncharitable 
beneficiaries will not be considered to be 
a split-interest trust under section 4947
(a ) (2) during the period of estate ad
ministration or settlement, except as pro
vided in paragraph (c ) (6) (ii) of this 
section. A  split-interest trust created by 
will shall be considered a split-interest 
trust under section 4947(a) (2) as of the 
date of death of the decedent-grantor,
except as provided in paragraph (c) (6) 
(iv) of this section.

(ii) Estates. (A ) W hen an estate from 
which the executor or administrator is 
required to distribute all of the net assets 
in trust or free of trust to both charitable 
and noncharitable beneficiaries is con
sidered terminated for Federal income 
tax purposes under § 1.641( b ) - 3(a ),  then 
the estate will be treated as a split-inter
est trust under section 4957(a) (2) (or a 
charitable trust under section 4957(a) 
(1 ), if applicable) between the date on 
which the estate is considered terminated 
under § 1.641(b)-3 (a ) and the date on 
which final distribution of the net assets 
to the last remaining charitable benefi
ciary is made. This (ii). does not affect 
the determination of the tax liability 
under subtitle A  of either charitable or 
noncharitable beneficiaries of the estates.

(B ) The provisions of this (ii) may be 
illustrated by the following example!

Example. X  dies on January 15, 1973 wid 
bequeaths $10,000 to M, an organization ae- 
scribed ih section 501(c) (3 ), and the resic* 
o f his estate to W, his wife. A deduction iot 
the charitable bequest was allowed to
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estate under section 2055. Substantially all 
of X ’s estate consists of 100 percent of the 
stock of a wholly owned corporation, certain 
liquid assets such as marketable stocks and 
securities and bank accounts, and X ’s home, 
automobile, and other personal property. X ’s 
will gives his executor a fu ll range of powers, 
including the power to sell the stock of the 
wholly owned corporation. After the death of 
X, his executor continues to manage the 
wholly owned corporation while attempting 
to sell the stock of the corporation. During 
this period, the executor makes no distribu
tions to M. On May 24, 1978, the Internal 
Revenue Service determines under § 1.641 
(b )-3 (a ) that the administration of the es
tate has been unduly prolonged and thé es
tate is considered terminated as of that date 
for Federal income 4;ax purposes. X ’s estate 
will be treated as a split-interest trust de
scribed in section 4947(a)(2) between May 
24, 1978 and the date on which the $10,000 
bequest to M is satisfied. X ’s estate will there
fore be subject to the applicable private 
foundation provisions during that period 
and, for example, a sale of the house by the 
estate to any disqualified person (as defined 
in section 4946) will be an act of self-dealing 
under section 4941.

(iii) Revocable trusts which become
split-interest trusts. A  revocable trust 
that becomes irrevocable upon the death 
of the decedent-grantor under the terms 
of the governing instrument of which the 
trustee is required to hold some or all 
of its net assets in trust after becoming 
irrevocable for both charitable and non- 
charitable beneficiaries, is not considered 
a split-interest trust under section 4947 
(a) (2) for a reasonable period of settle
ment after becoming irrevocable except 
that section 4941 may apply,if the re
quirements of § 53.4941(d)-1(b) (3) are 
not met. ^
After that period, the trust is considered 
a split-interest trust under section 
4947(a)(2). For purposes of this (iii), 
the term “reasonable period of settle-' 
ment” means that period reasonably re
quired (or if shorter, actually required) 
by the trustee to perform the ordinary 
duties of administration necessary for 
the settlement of the trust. These duties 
include, for example, the collection of 
assets, the payment of debts, taxes, and 
distributions, and the determination of 
rights of the subsequent beneficiaries.

(iv ) . Certain revocable and testamen
tary trusts which wind up. A  revocable 
trust that becomes irrevocable upon the 
death of the decedent-grantor, or a trust 
created by will, from which the trustee 
is required td distribute all of the net 
assets in trust or free of trust to both 
charitable and noncharitable beneficiar
ies is not considered a split-interest trust" 
Under section 4947(a)(2) for a reason
able period of settlement (within the 
meaning of paragraph (c) (6) (iii) of this 
section) after becoming irrevocable. A f-  
^ t h a t  period, the trust is considered a 
split-interest trust under section 4947 
(a) (2) (or a charitable trust under sec- 
tlou 4947(a) (1 ), if applicable).

(d) Cross references; Governing in
strument requirements and charitable 
reduction limitations. For the applica-j 
2*5 ? ^ ecti?n 642(c) (6 ) (relating to sec- 
tin11 * limitations mi charitable deduc-

ons of non-exempt private foundation
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trusts) to a trust described in section 4947 
( a ) (1 ) ,  see § 1.642(c)-4. For the denial 
of a deduction under section 170, 545(b) 
(2 ), 556 (b )(2 ), 642(c), 2055, 2106(a)(2 ), 
or 2522 for a gift, a bequest, or an 
amount paid to (and the denial of a de
duction under section 642(c) for an 
amount set aside in) a trust .described 
in section 4947(a) (1) or (2) that fails to 
meet the applicable governing instru
ment requirements of section 508(e) by 
the end of the taxable year of the trust, 
see section 508(d)(2 ) and § 1.508-2(b ). 
Since a charitable remainder trust (as 
defined in section 664) is not exempt 
under section 501(a) , it is subject to sec
tion 4947(a) (2 ), and thus to the govern
ing instrument requirements of section 
508(e) to the extent they are applicable.

(e ) Application of section 507(a ) .—  
(1) General rule. The provisions of sec
tion 507(a) shall not apply to a trust 
described in section 4947(a) (1) or (2) 
by reason of any payment to a beneficiary 
that is directed by the terms of the gov
erning instrument of the trust and is not 
discretionary with, the trustee or, in the 
case of a discretionary payment, by rea- 

? son of, or following, the'expiration of the 
last remaining charitable interest in the 
trust.

(2) Examples. The provisions of this 
, (e ) may be illustrated by the following 
‘ examples:

Example (1) .  H creates a section 4947(a) 
( 1 ) trust under which the income is to be 
paid for 15 years t o  R, a section 501(c)’ (3) 
organization. Upon the expiration o f 15 years, 
the trust is to terminate and distribute all of 
its assets to S, another'section 501 (c )(3 ) 
organization. Distribution of the corpus of 
the trust to S will not be considered a ter
mination of the trust’s private foundation 
status within the meaning of section 507(a).

Example (2). H creates a trust under which 
X, a section 501(c) (3) organization, receives 
$20,000 per year for a period of 20 years, 
remainder to S, H ’s son. H is allowed a de
duction under section 2522 for the present 
value of X ’s interest.

When the final payment to X  has been 
'fiiade at the end of the 20-year period in 
accordance with the terms of the trust, the 
provisions of section 4947(a)(2) will cease 
to apply to the trust because the trust no 
longer retains any amounts for which the 
deduction under section 2522 was allowed. 
Hpwever, the final payment to X  will not be 

t considered a termination of the trust’s pri
vate foundation status within the meaning 
of section 507(a).

Example (3) .  J creates a charitable re
mainder annuity trust described in section 
664(d) (1) under which S, J’s son, receives 
$10,000 per year for life, remainder to be 
distributed outright to P, an organization 
described iii section 501(c)(3). J is allowed 
a deduction under section 170 for the value 
of the remainder interest placed in trust for 
the benefit o f P, and the provisions o f sec
tion 4947(a)(2) apply to the trust. At the 
death o f S, the trust will terminate and all 
assets will be distributed to P. However, such 
final distribution to P will not be considered 
a termination of the trust’s private founda
tion status within the meaning o f section 
507(a).

§ 53.4947—2 Special rules,
(a ) Limit to segregated amounts. I f  

any amounts held in trust are segregated 
within the meaning of § 53.4947-1 (c) (3 ),

35519

the value of the net assets for purposes 
of section 507(c)(2) and (g ) shall be 
limited to the segregated amounts with 
respect to which a deduction under sec
tion 170, 545 (b )(2 ), 556 (b )(2 ), 642(c), 
2055, 2106(a) (2 ), or 2522 was allowed. 
See the regulations under section 507(c) 
(2) and (g ).

(b ) Applicability of sections 4943 and 
4944 to split-interest trusts— (1) General 
rule. Under section 4947(b) (3 ), sections 
4943 and 4944 do not apply to a split- 
interest trust described in section 4947 
(a ) (2) if.;

(1) all the income interest (and none 
of the remainder interest) of the trust 
is devoted solely to one or more of the 
purposes described in section 170(c) (2) 
(B ) and all amounts in the trust for 
which a deduction was allowed under 
section 170, 545 (b )(2 ), 556 (b )(2 ), 642
(c ), 2055, 2106(a)(2 ), or 2522 have an  
aggregate value (at the time for which 
the deduction was allowed) of not more 
than 60 percent of the aggregate fair  
market value of all amounts in the trust 
(after the payment of estate taxes and 
all other liabilities), or

(ii) a deduction was allowed under 
section 170, 545(b )(2 ) , 556(b )(2 ) , 642(c), 
2055, 2106(a) (2) or 2522 for amounts 
payable under the terms of the trust to 
every remainder beneficiary, but not. to 
any income beneficiary.
This (1) shall apply to a trust described 
in paragraph (b ) (1) (ii) of this section 
only if all amounts payable under the 
terms of the trust to every remainder 
beneficiary are to be devoted solely to 
one or more of the purposes described 
in section 1 7 0 (c )(2 )(B ). After the ex
piration of all income interests in a trust 
described in paragraph (b ) (1) (ii) of this 
section, the trust shall become subject to 
section 4947(a) (1) under § 53.4947-1 (b )
(2 )  , and section 4947(b)(3) shall no 
longer apply to the trust. A  pooled in
come fund described in section 642(c)
(5) will generally meet the requirements 
of paragraph (b ) (1) (ii) of this section, 
as will a charitable remainder trust de
scribed in section 664(d) (1 ), if in either 
case it does not make payments to any 
income beneficiary described in section 
170(c).

(2) Definitions, (i) For purposes of 
section 4947 (b)j(3) (A ) , the term “income 
interest” shall include an interest in 
property transferred in trust which is in 
the form of a guaranteed annuity inter
est or unitrust interest as described in 
§ 1.170A-6(c), § 20.2055-2(e) (2) or § 25.- 
2522(c)-3(c) (2) and the term “re
mainder interest” shall include an in
terest which succeeds an “income inter
est5’ within the meaning of this ( i ) .

(ii) For purposes of section 4947(b)
(3) ( B ) , the term “income beneficiary” 
shall include a recipient of payments 
described in section 642(c) (,5) (F ) from  
a pooled income fund, payments de
scribed in section 6 6 4 (d )(1 )(A ) from  
a charitable remainder annuity trust, 
or payments described in section 664(d) 
(2) (A ) or (3) from a charitable re
mainder unitrust. The term “remainder 
beneficiary” shall include a beneficiary
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of a remainder interest described in sec-" 
tion 642(c)(5) or 6 6 4 (d )(1 )(C ) or 
(2) (C ) .

(c ) Effective date. Except as otherwise 
provided in §§ 53.4947-1 and 53.4947-2 
and the regulations under sections 508
(d ) and 'e ) ,  §§53.4947-1 and 53.4947-2 
shall take effect on January 1, 1970.
(Secs. 4947 and 7805, Internal Revenue Code 
of 1954 ( 68A Stat. 917; 26 U.S.C. 7805).)

D onald C. Alexander, 
Commissioner of Internal Revenue.

Approved: August 16,1976;
C harles M. W alker,

Assistant Secretary 
of the Treasury.

[FR Doc.76-24678 Filed 8-20-76; 8 :45 am]

Title 7— Agriculture
CHAPTER IX— AGRICULTURAL MARKET

ING SERVICE (MARKETING AGREE
MENTS AND ORDERS; FRUITS, VEGE
TABLES, NUTS), DEPARTMENT OF 
AGRICULTURE

[Valencia Orange Regulation 540, Amdt. 1]

PART 908— VALENCIA ORANGES GROWN 
IN ARIZONA AND DESIGNATED PART OF 
CALIFORNIA

Limitation of Handling 
P reamble

This regulation increases the quantity 
of Califom ia-Arizona Valencia oraiiges 
that may be shipped to fresh market dur
ing the weekly regulation period Au
gust 13-19, 1976. The quantity that may 
be shipped is increased due to improved 
market conditions for Califom ia-Arizona  
Valencia oranges. The regulation and  
this amendment are issued pursuant to 
the Agricultural Marketing Agreement 
Act of 1937, as amended, and Market
ing Order No. 908.
§ 908.840 Valencia Orange Regulation 

540.
(a ) Findings. (1 ) Pursuant to the 

marketing agreement, as amended, and  
Order No. 908, as amended (7 CFR Part 
908), regulating the handling of Valencia 
oranges grown in Arizona and designated 
part of California, effective under the ap
plicable provisions o f the Agricultural 
Marketing Agreement Act of 1937, as 
amended <7 U.S.C. 601-674) and upon 
the basis of the recommendation and in
formation submitted by the Valencia 
Orange Administrative Committee, es
tablished under the said amended 
marketing agreement and order, and 
upon other available information, it is 
hereby found that the limitation of 
bs-nriUng of such Valencia oranges, as 
hereinafter provided, will tend to effectu
ate the declared policy of the act.

(2) The need for an increase in the 
quantity of oranges available for han
dling during the current week results 
from  changes that have taken place to 
the marketing situation since the issu
ance of Valencia Orange Regulation 540 
(41 FR  34006). The marketing picture 
now indicates that there is a  greater de

mand for Valencia oranges than existed 
when the regulation was made effective. 
Therefore, to order to provide an oppor
tunity for handlers to handle a  sufficient 
volume of Valencia oranges to fill the 
current demand thereby making a  
greater quantity of Valencia oranges 
available to meet such increased demand, 
the regulation should be amended, as 
hereinafter set forth.

(3) It is hereby further found that it 
is impracticable and contrary to the 
public interest to givé preliminary notice, 
engage in public rule-making procedure, 
and postpone the effective date of this 
amendment until 30 days after publica
tion thereof in the F ederal R egister (5 
U.S.C. 553) because the time intervening 
between the date when information upon 
which this amendment is based became 
available and the time when this amend
ment must become effective to order to 
effectuate the declared policy of the act is 
insufficient, and  this amendment relieves 
restriction on the handling of Valencia 
oranges grown in Arizona and designated 
part of California.'

(b ) Order, as amended. The provisions 
to paragraph (b ) ( I )  (iii) of § 908.840 
(Valencia Orange Regulation 540 (41 FR  
34006)) are hereby amended to read as 
follows:

“ (1) District 1: 292,000 cartons;
“ (ii) District 2: 358,000 cartons.”

(Secs. 1-19, 48 Stat. 31, as amended; 7 U.S.C. 
601-674.)

Dated: August 18, 1976. . «
v  F loyd F . H edland, 

Director, Fruit and Vegetable 
Division, Agricultural Mar
keting Service.

[FR  Doc.76-24600 Filed 8-20-76;8:45 am]

PART 967— CELERY GROWN IN FLORIDA 
Handling Regulation

This handling regulation establishes 
thé quantity of Florida celery to be m ar
keted fresh during the 1976-77 season, 
with the objective of assuring adequate 
supplies and orderly marketing.

Notice of rule making was published 
in the F ederal R egister July 29,1976 (41 
F R  31558) that the Secretary of Agricul
ture was considering the Issuance of a  
handling regulation designed to promote 
orderly marketing of celery grown to 
Florida. The proposal was discussed at a  
public meeting June 9, 1976, to Orlando, 
and was unanimously recommended by 
the Florida Celery Committee. This com
mittee was established under Marketing 
Agreement No. 149 and Order No. 
967, both as amended (7 CFR  Part 967). 
This program regulates the handling of 
celery grown to Florida and is Issued 
under the Agricultural Marketing Agree
ment Act of 1937, as amended (7 U.S.C. 
601 et seq.). The notice afforded inter
ested persons an opportunity to file writ
ten data, views or arguments regarding 
the proposal with the Hearing Clerk not 
later than August 12, 1976. None was 
filed.

The committee recommended a M ar
keting Quantity of 9,223,520 crates of 
fresh celery for the 1976-77 season. This 
recommendation is based on the ap
praisal of expected supply and prospec
tive market demand for the 1976-77 
season.

During the past decade, planted acre
age generally has ranged between 10,300 
and 12,800 acres each year. Yield has 
been variable, mainly to response to 
weather, although unfavorable market 
conditions may sometimes reduce aver
age output per acre. The 3.9 million 
hundredweight produced in 1975-76 was 
6 percent below the previous season and 
2 percent below the 1968-69— 72-73 aver
age. The relatively small crop reflected 
heavy insect-caused losses during the 
fall, and a moderate decline to total acre
age following two years of low prices.

The Marketable Quantity recom
mended for 1976-77 of 9,223,520 crates 
is 11 percent more than the 8,326,671 
crates in 1975-76. Each producer will 
have an allotment equal to 100 percent 
of his historical marketings compared 
with 90 percent to 1975-76. The recom
mended large supply will afford the 
Florida celery industry an opportunity to 
evaluate market response to a situation 
when maximum supplies are made avail
able to markets that generally exhibit 
an inelastic demand. Actual acreage of 
celery to be planted in Florida and else
where for harvest during the 1976-77 
season has not been officially estimated. 
However, the committee projects that
11,000 acres may be planted compared 
with 10,359 last season -and 11,424 in 
1974-75. Production may amount to 4.55 
million hundredweight for fresh market
ing as well as for processing purposes.

W ith  no applicants for new or in
creased Base Quantities, no reserve was 
recommended for additional Base Quan
tities under § 967.37(d) (1 ).

On the basis of all considerations it is 
believed that this regulation will tend to 
effectuate the declared policy of the act.

It  is hereby found that good cause 
exists for not postponing the effective 
date of this section until 30 days after 
publication to the F ederal R egister (5 
U.S.C. 553) to that (1) notice was given 
of the handling regulation set forth to 
this section through publicity to the pro
duction area and by publication of the 
proposal to the July 29, 1976, F ederal 
R egister, (2) as provided to the market
ing agreement and order, this regulation 
applies to celery marketed during the 
1976-77 season, (3) compliance with this 
section will not require any special prep
aration by handlers which cannot be 
completed prior to the time actual han
dling of harvested celery begins, ap
proximately the latter part of October,
(4 ) prompt issuance of this regulation 
will be beneficial to all interested per
sons because it should afford producers 
n.r>d handlers maximum time to plan 
their operations accordingly, and (5) no 
useful purpose will be served by post
poning such issuance.

T h e  regulation is as follows:

FEDERAL REGISTER, VOL. 41, NO. 164— MONDAY, AUGUST 23, 1976


