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less than 30 days. Interested persons may 
submit written comments regarding these 
amendments. Communications should be 
addressed to the Office of the General 
Counsel, Pay Board, Washington, D.C. 
20508.
(E conom ic Stabilization A ct o f 1970, as 
am ended, P ublic Law 92-210, 85 Stat. 743, 
Executive Order No. 11640, 37 F.R. 1213 
(1972), as am ended by Executive Order No. 
11660, 37 F.R. 6175 (1972), and Cost o f  L iv­
ing C ouncil Order No. 3, 36 F.R. 2020, (1971), 
as am ended)

Effective date. These amendments are 
effective on November 10, 1972.

G eorge H . B o l d t , 
Chairman.

Section 201.11(a)(5) is amended by 
revising subdivisions (i) and (iii) to 
read as follows:
§ 201.11 Criteria for exceptions.

(a) In general. * * *
(5) Merit increases— (i) Exception for 

qualified merit plans contained in suc­
cessor employment contracts or successor 
pay practices. Wage and salary increases 
granted pursuant to a qualified merit 
plan (as defined in subdivision (ii) of 
this subparagraph), provided for in an 
employment contract or pay practice 
previously set forth which existed prior 
to November 14, 1971, and which is con­
tinued in a successor employment con­
tract or successor pay practice effective 
after November 13, 1971, without any 
changes of terms or administrative prac­
tice may (subject to the provisions of 
paragraphs Ob) and (c) of this section) 
be permitted as an exception to the gen­
eral wage and salary standard: Provided, 
however, That such exception shall apply 
only with respect to a control year begin­
ning prior to November 14, 1972. For 
purposes o f the preceding sentence, a 
change in the maximum or minimum 
terminal points o f a pay rate range in 
a qualified merit plan shall not be 
deemed a change of terms if the ratio of 
such maximum to such minimum termi­
nal point is not increased. For purposes 
of this subparagraph, a qualified merit 
plan provided for in a pay practice 
which meets all of the criteria set forth 
in the first sentence o f this subdivision, 
except that such pay practice is not 
“previously set forth” within the mean­
ing o f § 201.14(b) because the aggregate 
amount to be expended cannot be docu­
mented as being finally and formally 
decided prior to November 14,1971, shall 
be treated as a successor pay practice 
otherwise eligible for the exception pro­
vided in this subparagraph.

• * # * t
(iii) Special rules. Wage and salary 

increases granted pursuant to a merit 
plan provided for in an employment con­
tract existing prior to November 14,1971, 
and continued in a successor employ­
ment contract entered into prior to 
April 19,1972, shall be excluded from the 
computation o f the annual aggregate in­
crease in the base-compensation rate in 
any control year beginning prior to No­
vember 14, 1972. Such merit plan may

continue to operate according to the fol­
lowing rules: Any increases applied to a 
rate range under such merit pay plan 
shall be considered a general increase in 
wages and salaries under the regula­
tions in this chapter. However, individ­
ual increases within the rate range 
under such plans shall not be considered 
a wage and salary increase under such 
regulations in any control year begin­
ning prior to November 14, 1972.

* * * ♦ *
[FR  Doc.72-19502 Filed 11-9-72; 11:05 am ]

Chapter III— Price Commission 
PART 300— PRICE STABILIZATION

Delegation of Authority to District Di­
rectors of Internal Revenue, Dallas, 
Tex., and Austin, Tex.
The puipose of this amendment is to 

delegate authority to the District Direc­
tors of Internal Revenue, Dallas, Tex., 
and Austin, Tex., to make decisions and 
issue orders in price cases, consider and 
grant or deny exceptions to this part, re­
view and determine the correctness of re­
ported price increases, issue orders in 
connection therewith, and order and su­
pervise investigations and make findings 
and determinations with respect thereto.

Section 300.507 currently limits the 
delegated authority of District Directors 
to cases involving exceptions for provid­
ers of health services and price Category in firms other than public utilities. 
Similarly, § 301.108(e) of the rent regu­
lations delegates exception authority 
with respect to rents to District Directors.

It has been determined by the Com­
mission that the Dallas and Austin Dis­
trict Offices should have the delegated 
authority, on a pilot basis, to handle the 
broad range of price and exceptions cases 
at places convenient to persons whose le­
gal residence, principal place of business, 
or principal office or agency is located 
within their respective areas. Because of 
the Price Commission’s desire to provide 
more convenient and expeditious service 
on price and exception matters, the dele­
gation provides for the broad exercise of 
functions and duties respecting those 
matters for persons located in the Dallas 
and Austin Districts. The delegation will, 
unless extended, expire at the close of 
February 10, 1973.

This amendment has been approved 
by the Secretary of the Treasury pursu­
ant to § 300.511.

Because the purpose of this amend­
ment is to provide immediate guidance 
and information as to economic stabi­
lization program matters, and procedures 
with respect thereto, it is hereby found 
that notice and public procedure thereon 
is impracticable and unnecessary and 
that good cause exists for making it ef­
fective less than 30 days after publica­
tion.
(E conom ic Stabilization A ct o f  1970, as 
am ended, P ublic Law 91—379, 84 Stat. 799, 
P ublic Law 91-558, 84 Stat. 1468; Public Law 
92-8, 85 Stat. 13; P ublic Law 92-15, 85 
Stat. 38; E conom ic S tabilization A ct A m end­

m ents o f  1971, Public Law 92-210; Executive 
Order No. 11640, 37 F.R. 1213, Jan. 27, 1972; 
Cost o f  Living C ouncil Order No. 4, 36 F.R. 
20202, Oct. 16, 1971)

In consideration of the foregoing, Part 
300 of Title 6 of the Code of Federal Reg­
ulations is amended by adding the fol­
lowing new section after § 300.507, effec­
tive November 13,1972:
§ 300.509 Authority of District Direc­

tors o f Internal Revenue, Dallas, 
Tex., and Austin, Tex.

(a) There is hereby delegated to the 
District Directors of Internal Revenue, 
Dallas, Tex., and Austin, Tex., the au­
thority to perform the following func­
tions and duties with respect to firms 
whose legal residence, principal place of 
business, or principal office or agency is 
located within their respective districts:

(1) Make decisions and issue orders 
with respect to individual requests for 
price increases or adjustments.

(2) Consider, and grant or deny, in 
whole or in part, any request for an 
exception to any provision of this part.

(3) Review and determine the cor­
rectness of reported price increases or 
adjustments and issue appropriate orders 
with respect thereto.

(4) Order and supervise investigations 
to determine whether persons are in com­
pliance with the regulations, decisions, 
and orders issued under this chapter, 
and make findings and determinations 
with respect thereto.

(b) This section expires at the close 
of February 10, 1973.

Issued in Washington, D.C., on Novem­
ber 7, 1972.

[ s e a l ] . C. J a c k s o n  G r a y so n , Jr., 
Chairman, Price Commission.

Delegation approved: October 31,1972.
G eorge P. S h u l t z ,

Secretary of the Treasury.
[FR  Doc.72-19440 Filed ll-9 -7 2 ;8 :5 2  am]

PART 305— PROCEDURAL 
REGULATIONS

Appeals From Actions of District Di­
rectors of Internal Revenue, D allas, 
Tex., and Austin, Tex.

The purpose o f this amendment to 
§ 305.21 of the regulations of the Price 
Commission is to provide that, during the 
period November 13, 1972, through Feb­
ruary 10,1973, appeals to the Price Com­
mission from adverse actions, other than 
interpretations, by the District Directors 
of Internal Revenue, Dallas, Tex., ana 
Austin, Tex., will not be permitted. Sucn 
appeals will, however, be authorized to 
t h o  s v f o n t  n r n v i / l o H  in  'Pfl/rt. 401 Of Title 6
of the C odeof Federal Regulations.

Effective November 13, 1972, the Com­
mission has delegated authority to  the 
District Directors of Internal Revenue, 
Dallas, Tex., and Austin, Tex., on a pno 
basis, to make decisions and issue orders 
in price cases, consider and grant or deny
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exceptions to Part 300 of the Price Com­
mission regulations, review and deter­
mine the correctness of reported price 
increases, issue orders in connection 
therewith, and order and supervise inves­
tigations and make findings and deter­
minations with respect thereto. The pur­
pose of the delegation, which, unless ex­
tended, will expire at the close of Feb­
ruary 10, 1973, is to determine the feas­
ibility of providing expeditious service 
on price and exceptions matters to per­
sons at a place convenient to their legal 
residences, principal place of business, 
or principal office or agency.

The amendment to § 305.21, proscrib­
ing appeal to the Commission from ac­
tions, other than interpretations, of the 
Texas District Directors, will insure that 
this pilot project is a realistic one and is 
in accordance with the Commission’s in­
tent that the Dallas, Tex., and Austin, 
Tex., District Directors, and other offices 
of the Internal Revenue Service, have 
full and final authority over the matters 
delegated.

Because the purpose of this amend­
ment is to provide immediate guidance 
and information as to the procedures of 
the economic stabilization program, it is 
hereby found that notice and public pro­
cedure thereon is impracticable and un­
necessary and that good cause exists for 
making it effective less than 30 days 
after publication.
(Economic Stabilization A ct o f  1970, as 
amended, Public Law 91-379, 84 Stat. 799; 
Public Law 91-558; 84 Stat. 1468; P ublic Law 
92-8, 85 Stat. 13; P ublic Law 92-15, 85 Stat. 
38; Economic Stabilization A ct Am endm ents 
of 1971, Public Law 92-210; Executive Order 
No. 11640, 37 P.R. 1213, Jan. 27, 1972; Cost o f  
Living Council Order No. 4, 36 F.R. 20202, 
Oct. 16, 1971)

In consideration of the foregoing, 
§ 305.21 of Part 305 of Titlé 6 of the Code 
of Federal Regulations is amended to 
read as follows, effective November 13, 
1972;

j § 305.21 Who may appeal.

I ®x.cepk 85 Provided in paragraph 
I fi>) of this section, any person aggrieved 

by an adverse action by IRS or the Chief 
Counsel’s Office for IRS, issued pursu­
ant to Part 401 of this title, other than 
a person who seeks to appeal from a no­
tice of violation or apparent liability is­
sued by IRS under Part 401 of this title,

fk A*6 an appeal with the Commission.
tb) No person aggrieved by an adverse 

wtion, other than an interpretation, by
e district Directors of Internal Reve- 

ifh Dallas, Tex., or Austin, Tex., during 
iJLperi°d beginning on November 13, 

l a r v i en<*in& at the close of Febru- 
K!omiS««qfrc*’ may an aPPeal with the

benUl972 Washington> D c  > on Novem-

J am es  B . M in o r , 
General Counsel, 
Price Comrriission.

\ L)°c.72-19441 Piled 11-9-72;8:52 am ]
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Chapter IV— Internal Revenue Service
PART 411— TEMPORARY PROCE­

DURAL RULES RELATING TO CER­
TAIN INTERNAL REVENUE DIS­
TRICTS
Establishment of new part. Part 411— 

Temporary Procedural Rules Relating to 
Certain Internal Revenue Districts is 
added to Chapter IV, Title 6, Code of 
Federal Regulations. The purpose of this 
new part is to prescribe the procedures 
to be used by the Internal Revenue Serv­
ice in exercising the delegation of au­
thority granted by new Price Commission 
Reg. § 300.509,37 F.R. 23914 (1972).

Because the purpose of these regula­
tions is to provide immediate guidance as 
to procedures applicable after Novem­
ber 12, 1972, it is hereby found imprac­
ticable to issue this regulation with notice 
and public procedure thereon under 
5 U.S.C., section 553(b), or subject to the 
effective date limitation of 5 U.S.C., sec­
tion 553(d ).

These regulations shall become effec­
tive on November 13, 1972.

J o h n n ie  M . W alt e r s , 
Commissioner of 
Internal Revenue.

411.1 General rules.
411.11 Requests fo r  price increases and

adjustm ents.
411.12 R equests fo r  exceptions.
411.13 Rem edial orders.

Au th o r ity : The provisions o f  this Part 411 
are issued pursuant t o  E conom ic StabUiza- 
tion  A ct o f  1970, as am ended, Public Law
91- 379, 84 Stat. 799; P ublic Law 91-558, 
84 Stat. 1468; P ublic Law 92-8, 85 Stat. 13; 
P ublic Law 92-15, 85 Stat. 38; P ublic Law
92 - 210, 85 Stat. 743; Executive Order No. 
11640, 37 P.R. 1213 (1972); C ost o f  L iving 
C ouncil Order No. 8, 37 P.R. 2727 (1972); 
Price Com m ission Order No. 2, 37 F.R. 3212 
(1972).

§ 411.1 General rules.
(a) In general. Notwithstanding any 

other provision o f this chapter, the pro­
visions o f this part shall apply, with re­
spect to the matters mentioned or de­
scribed in the context, to those persons 
whose legal residence, principal place o f 
business, or principal office or agency is 
located within the district o f a desig­
nated district director. Thus, with respect 
to such matters a designated district di­
rector shall perform functions such as 
(but not limited to) receiving and acting 
upon requests, forms, reports, and other 
documents.

(b) Designated district directors. For 
purposes o f this part, the term “desig­
nated district director”  means the dis­
trict director for one o f the following 
districts:
A ustin, Tex.
Dallas, Tex.

(c) Application of Part 401. Except to 
the extent that they are contrary to a 
provision of this part, the provisions of
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Part 401 of this chapter shall be applied 
to the provisions of this part.
§ 411.11 Requests for increases and ad­

justments.
(a) In general. Pursuant to § 300.509 

of this title, a designated district director 
shall make decisions and issue orders 
with respect to individual requests for 
price increases or adjustments under 
Part 300 of this title. With respect to such 
requests, a designated district director 
or his delegate shall perform the func­
tions mentioned or described in such part 
(and in the other provisions of Chapter 
III of this title therein referenced) as 
being performed by the Price Commis­
sion. With respect to such performance, 
the procedures mentioned or described in 
such part (and in the other provisions of 
Chapter in  of this title therein refer­
enced) shall pertain.

(b) Review of decisions under para­
graph (a).  A person whose request under 
paragraph (a) of this section is denied in 
whole or in part may request a recon­
sideration under part 305G of this title. 
With respect to such request for recon­
sideration, a designated district director 
or his delegate shall perform the func­
tions mentioned or described in such part 
(and in the other provisions of Chapter in  of this title therein referenced) as 
being performed by the Price Commis­
sion. With respect to such performance, 
the procedures mentioned or described 
in such part (and in the other provisions 
of Chapter in  o f this title therein refer­
enced) shall pertain.
§ 411.12 Requests for exceptions.

(a) In general. Pursuant to § 300.509 
of this title, a district director may grant 
a request for an exception under Parts 
300D and 305C of this title. With re­
spect to such requests, a designated dis­
trict director or his delegate shall per­
form the functions mentioned or de­
scribed in such part (and in the other 
provisions of Chapter m  o f this title 
therein referenced) as being performed 
by the Price Commission. With respect 
to such performance, the procedures 
mentioned or described in such part (and 
in the other provisions o f Chapter HI 
of this title therein referenced) shall 
pertain.

(b) Review of decisions under para­
graph (a) of this section. A person whose 
request under paragraph (a) of this sec­
tion Is denied in whole or in part may re­
quest a reconsideration under Part 305C 
of this title. With respect to such requests 
for reconsideration, a designated district 
director or his delegate shall perform the 
functions mentioned or described in such 
part (and in the other provisions o f 
Chapter n i  of this title therein refer­
enced) as being performed by the Price 
Commission. With respect to such per­
formance, the procedures mentioned or 
described in such part (and in the other 
provisions of Chapter m  of this title 
therein referenced) shall pertain.
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§ 411.13 Remedial orders.
(a) In general. Pursuant to § 300.509 

of this title, a designated district director 
may issue remedial orders under Part 
305H of this title. With respect to such 
orders, a designated district director or 
his delegate shall perform the functions 
mentioned or described in such part (and 
in the other provisions of Chapter in  of 
this title therein referenced) as being 
performed by the Price Commission. 
With respect to such performance, the 
procedures mentioned or described in 
such part (and in the other provisions of 
Chapter m  of this title therein refer­
enced) shall pertain.

(b) Review of orders under paragraph
(a) . A person to whom an order is issued 
under paragraph (a) of this section may 
request a modification or rescission under 
Part 305H of this title. With respect to 
such requests for modification or rescis­
sion, a designated district director or his 
delegate shall perform the functions 
mentioned or described in such part (and 
in the other provisions of Chapter HI of 
this title therein referenced) as being 
performed by the Price Commission. 
With respect to such performance, the 
procedures mentioned or described in 
such part (and in the other provisions of 
Chapter n i  o f this title therein refer­
enced) shall pertain.

[PR Doc. 72-19501 P iled 11-9-72; 11:00 am ]

Title 26— INTERNAL REVENUE
Chapter I— Internal Revenue Service, 

Department of the Treasury
SUBCHAPTER A— INCOME TAX 

[T.D. 7217]

p a r t  1— -INCOME TAX; TAXABLE 
YEARS BEGINNING AFTER DECEM­
BER 31, 1953
Deductibility of Treble Damage 

Payments Under the Antitrust Laws
On May 27, 1971, notice of proposed 

rule making with respect to the amend­
ment of the Income Tax Regulations (26 
CFRPart 1) under sections 162, 212, and 
471 of the Internal Revenue Code of 1954 
to conform the regulations to section 902 
of the Tax Reform Act of 1969 (Public 
Law 91-172, 83 Stat. 710) was published 
in the F ederal R eg ister  (36 F.R. 9637). 
After consideration o f all such relevant 
matter as was presented by interested 
persons regarding the rules proposed un­
der section 162(g) of such code, the 
amendments of the regulations as set 
forth in paragraphs 1 and 4 of the ap­
pendix to the notice of proposed rule 
making are hereby adopted subject to 
the changes set forth below:

P aragraph  1. Section 1.162-21, as set 
forth in paragraph 4 of the appendix to 
the notice of proposed rule making, is 
revised as set forth below.

P ar . 2. Section 1.162-22, as set forth in 
paragraph 4 of the appendix to thé notice 
of proposed rule making, is amended by 
revising paragraph (a) as set forth below.
(Sec. 7805, Internal Revenue Code o f  1954, 
68A Stat. 917; 26 U.S.C. 7805)

[ se a l ] J o h n n ie  M . W alt e r s ,
Commissioner of Internal Revenue.

Approved: November 6, 1972.
F redric  W . H ic k m a n ,

Assistant Secretary of the 
Treasury.

In order to conform the Income Tax 
Regulations (26 CFR Part 1) under sec­
tion 162 of the Internal Revenue Code 
of 1954 to section 902 of the Tax Reform 
Act of 1969 (Public Law 91-172, 83 Stat. 
710), such regulations are amended as 
follows:

P aragraph  1. Section 1.162 Is amended 
by revising section 162(c), by redesig­
nating section 162(f) as section 162(h), 
by inserting after section 162(e) new 
section 162 (f ) and (g ) , and by revising 
the historical note. These amended and 
added provisions read as follows:
§ 1.162 Statutory provisions; trade or 

business expenses.
Sec. 162. Trade or business expenses. * * *
(c )  Bribes and illegal kickbacks— (1) 

Illegal paym ents to  governm en t officials or 
em ployees. No d edu ction  shall be allowed 
under subsection  (a ) fo r  any paym ent made, 
d irectly or indirectly, to  an official or em ­
ployee o f  any governm ent, or o f  any agency 
or instrum entality o f  any governm ent, i f  
the paym ent constitu tes an illegal bribe 
or kickback or, i f  the paym ent is to  an 
official or em ployee o f  a foreign governm ent, 
th e  paym ent w ould be un law fu l under the 
laws o f  the U nited States i f  su ch  laws were 
applicable to  su ch  paym ent and to  such  
official or em ployee. The burden o f  p roo f in  
respect o f  the issue, fo r  the purposes o f  this 
paragraph, as to  w hether a paym ent consti­
tutes an illegal bribe or k ickback (or  w ou ld  
be un law fu l under the laws o f  th e  United 
States) shall be up on  the Secretary or his 
delegate to  the same extent as he bears 
the burden o f  p roof under section  7454 (co n ­
cerning the burden o f  p roof w hen the issue 
relates to  fr a u d ).

(2 ) O ther bribes or kickbacks. I f  in  a 
crim inal proceeding a taxpayer is convicted  
o f  m aking a paym ent (other than a pay­
m ent described in  paragraph ( 1 ) )  w h ich  is an 
illegal bribe or kickback, or h is plea o f  gu ilty  
or no lo  contendere to  an indictm ent or 
Inform ation charging the m aking o f  su ch  a 
paym ent is entered or accepted in  such  a 
proceeding, n o  dedu ction  shall be allowed 
under su bsection (a ) on  accou n t o f  such  pay­
m ent or any related paym ent m ade prior to  
the date o f  the final ju dgm ent in  such 
proceeding.

(3 ) S tatu te o f  lim itations. I f  a taxpayer 
claim ed a d edu ction  fo r  a paym ent described 
in  paragraph (2) w h ich is disallowed b e ­
cause o f  a final ju dgm ent entered after the 
close o f  the taxable year for  w hich the de­
d u ction  was claim ed, and i f  the proceeding 
was based on  an Indictm ent returned or an 
in form ation  filed prior to  the expiration o f 
the period fo r  th e  assessment o f  any defi­
ciency for  such taxable year, th e period for  
the assessment o f  any deficiency attributable 
to  the dedu ction  o f  such  paym ent shall not 
expire prior to  the expiration o f  one year 
from  the date o f  such  final judgm ent, and

such  deficiency m ay be assessed prior to the 
expiration o f such one-year period notwith­
standing the provision o f  any other law or 
rule o f  law  w hich w ould otherwise prevent 
such assessment.

* * * * *
( f ) Fines and penalties. No deduction shall 

be allowed under su bsection (a) for  any fine 
or sim ilar penalty paid  to  a government for 
the violation  o f  any law.

(g ) Treble dam age paym ents under the 
antitrust laws. I f  in  a crim inal proceeding 
a taxpayer is convicted  o f  a violation of 
the antitrust laws, or his plea o f guilty or 
n olo  contendere to  an indictm ent or infor­
m ation charging such a v iolation is entered 
or accepted in  such a proceeding, no deduc­
tion  shall be allowed under subsection (a) 
fo r  tw o-th irds o f  any am ount paid or 
incurred—

(1) On any ju dgm ent fo r  damages en­
tered against the taxpayer under section 4 of 
the A ct entitled  “ An A ct to  supplement exist­
ing laws against un law fu l restraints and 
m onopolies, and fo r  other purposes” , ap­
proved O ctober 15, 1914 (com m only known 
as the C layton A c t ) , on  accoun t o f such vio­
lation  or any related violation  o f the anti­
trust laws w hich occurred prior to  the date 
o f  the final ju dgm ent o f  such conviction, 
or

(2) In  settlem ent o f  any action brought 
under section 4 on  accou n t o f  such violation 
or related violation.
The preceding sentence shall n ot apply with 
respect to  any con v iction  or plea before Jan­
uary 1, 1970, or to  any conviction  or plea 
on  or after such date in  a new trial follow­
ing an appeal o f  a conviction  before such 
date.

(h ) Cross reference. * * *
[Sec. 162 as am ended by sec. 5. Technical 
Am endm ents A ct 1958 (72 Stat. 1608); secs. 
7 (b )  and 8, Act o f  Sept. 14, 1960 (Public Law 
88-779, 74 Stat. 1002, 1003); sec. 3 (a ), Rev­
enue A ct 1962 (76 Stat. 973); sec. 902, Tax 
R eform  A ct 1969 (83 Stat. 710]

§ 1.162—21 [Reserved]
§ 1.162—22 Treble damage payments 

under the antitrust laws.
(a) In general. In the case of a tax­

payer who after December 31,1969, either 
is convicted in a criminal action of a 
violation of the Federal antitrust laws 
or enters a plea of guilty or nolo con­
tendere to an indictment or in form ation 
charging such a violation, and whose 
conviction or plea does not occur in a 
new trial following an appeal of a con­
viction on or before such date, n o de­
duction shall be allowed under section 
162(a) for two-thirds of any amount 
paid or incurred after December 31,196». 
with respect to—

(1) Any judgment for damages en­
tered against the taxpayer under section 
4 of the Clayton Act (15 U.S.C. 15) , as 
amended, on account of such violation 
or any related violation of the Federal 
antitrust laws, provided such related 
violation occurred prior to the date oi 
the final judgment of such conviction,

(2) Settlement of any action brought 
under such section 4 on account of sue 
violation or related violation.
For the purposes of this section, j^ere 
a civil judgment has been entered o
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settlement made with respect to a vio­
lation of the antitrust laws and a crim­
inal proceeding is based upon the same 
violation, the criminal proceeding need 
not have been brought prior to the civil 
judgment or settlement. If, in his return 
for any taxable year, a taxpayer claims 
a deduction for an amount paid or in­
curred with respect to a judgment or 
settlement described in the first sentence 
of this paragraph and is subsequently 
convicted of a violation of the antitrust 
laws which makes a portion of such 
amount unallowable, then the taxpayer 
shall file an amended return for such 
taxable year on which the amount of 
the deduction is appropriately reduced. 
Attorney’s fees, court costs, and other 
amounts paid or incurred in connection 
with a controversy under such section 4 
which meet the requirements of section 
162 are deductible under that section. 
For purposes of subparagraph (2) of this 
paragraph, the amount paid or incurred 
in settlement shall not include amounts 
attributable to the plaintiff’s costs of suit 
and attorney’s fees, to the extent that 
such costs or fees have actually been paid.

(b) Conviction. For purposes of para­
graph (a) of this section, a taxpayer is 
convicted of a violation of the antitrust 
laws if a judgment of conviction 
i (whether or not a final judgment) with 
respect to such violation has been en­
tered against him, provided a subsequent 
final judgment of acquittal has not been 
entered or criminal prosecution with re­
spect to such violation terminated with­
out a final judgment of conviction. Dur­
ing the pendency of an appeal or other 
action directly contesting a judgment of 
conviction, the taxpayer should file a 
protective claim for credit or refund to 
avoid being barred by the period of limi­
tations on credit or refund under section 
6511.

(c) Related violation. For purposes of 
i this section, a violation of the Federal 
antitrust laws is related to a subsequent 
violation if (l) with respect to the sub­
sequent violation the United States ob­
tains both a judgment in a criminal pro­
ceeding and an injunction against the 
p a y e r , and (2) the taxpayer’s actions 
which constituted the prior violation 
would have contravened such injunction 
\f. such injunction were applicable at the 
tune of the prior violation, 
j (d) Settlement following a dismissal 
r. an action or amendment of the com- 
mmt. For purposes of paragraph (a) (2) 
kirinj section, an amount may be con- 

as Paid in settlement of an ac- 
|nr Jjyen though the action is dismissed 
¡ otherwise disposed of prior to such 
L .e.ment or the complaint is amended 
itho S ™ 5 olalna with respect to 

N ation or related violation. 
tnKti n*itrust laws. The term “anti-
Ehfc as used 1x1 section 162(g) and
acts ! iCtlon sha11 include the Federal 

in Paragraph (1) of 
R ?® ? 1 of the Clayton Act (15 U.S.C.
1  ̂ . as amended.

The application o f this
kexamplL^ illustrated by the follow-

Exaviple
pustitutea (1) ■ In 1970, the U nited States 

a criminal prosecution against X

Co., Y  Co,, A, the president o f X  Co., and B, 
the president o f  Y  Co., under section  1 o f the 
Sherm an A nti-T rust Act, 15 U.S.C. 1. In  the 
indictm ent, the defendants were charged 
w ith conspiring to  fix and m aintain prices 
o f electrical transform ers from  1965 to  1970. 
All defendants entered pleas o f  nolo  con ­
tendere to  these charges. These pleas were 
accepted and judgm ents o f  con v iction  en ­
tered. In  a com panion  civil suit, the United 
States obtained an in ju n ction  proh ibiting 
the defendants from  conspiring to  fix and 
m aintain prices in  the electrical transform er 
m arket. Thereafter, Z Co. sued X  Co. and Y  
Co. fo r  $300,000 in  treble damages under 
section  4 o f  th e C layton Act. Z Co.’s com ­
plaint alleged that the crim inal conspiracy 
between X  Co. and Y  Co. forced  Z Co. to pay 
excessive prices fo r  electrical transform ers. 
X  Co. and Y  Co. each paid Z Co. $85,000 in  
fu ll settlem ent o f Z C o’s action. O f each 
$85,000 paid, $10,000 was attributable to  
court costs and attorney’s fees actually paid 
by Z Co. Under section 1 6 2 (g ), X  Co. and Y  
Co. are each precluded from  deducting as a 
trade or business expense m ore than $35,000 
o f the $85,000 paid to  Z Co. in  settlem ent

/  $85,000—$10,000 \
( $10,000-1------------- g-------—  J

Exam ple (2 ). Assume the same facts as in  
exam ple (1 ) except that Z Co.’s claim  for  
treble damages was based on  a conspiracy to 
fix and m aintain  prices in  the sale o f  electri­
cal transform ers during 1963. A lthough the 
crim inal prosecution ' o f  the defendants did 
n ot involve 1963 (a  year barred by  the appli­
cable crim inal 'statute o f  lim itations when 
the prosecution was in s titu te d ), Z Co.’s 
pleadings alleged that the civil statute o f 
lim itations had been tolled  by the defend ­
ants’ fraudu lent concealm ent o f  their con ­
spiracy. Since the U nited States has obtained 
both  a Judgm ent in  a crim inal proceeding 
and an in ju n ction  against the defendants in  
conn ection  w ith  their activities from  1965 to 
1970, and the alleged actions o f the defend ­
ants in  1963 w ould have contravened such 
in ju n ction  if it  were applicable in  1963, the 
alleged violation  in  1963 is related to  the 
v iolation  from  1965 to  1970. A ccordingly, the 
tax consequences to X  Co. and Y  Co. o f  the 
paym ents o f $85,000 in  settlem ent o f  Z Co.’s 
claim  against X  Co. and Y  Co. are the same 
as in  exam ple ( 1 ) .

Example (3 ). Assume the same facts as in  
exam ple (1 ) except th at Z Co.’s claim  for  
treble damages was based on  a conspiracy to  
fix and m aintain  prices w ith respect to  elec­
trical insulators fo r  h igh -ten sion  power 
poles. S ince the c ivil action  was n ot based on 
the same violation o f  the Federal antitrust 
laws as the crim inal action, or on  a related 
violation (a  violation  w hich  w ou ld  have 
contravened the in ju n ction  if  it  were appli­
cable) , X  Co. and Y  Co. are n ot precluded by 
section  162(g) from  deducting as a trade or 
business expense th e  entire $85,000 paid by 
each in  settlem ent o f the civil action.

[FR  Doc.72-19376 Filed ll-9 -7 2 ;8 :5 1  am ]

[T.D. 7219]

p a r t  3— CAPITAL CONSTRUCTION 
FUND

Deposits
The following regulations relate to the 

application of section 607 of the Mer­
chant Marine Act, 1936 (46 U.S.C. 1177) 
as amended by section 21 (a) of the Mer­
chant Marine Act of 1970 (84 Stat. 1026) 
and to the requirement thereof with re­
spect to deposits in capital construction 
funds for taxable years beginning after 
December 31, 1970, and before Janu­

ary 1, 1972. The regulations set forth 
herein are temporary and are designed 
to provide transitional rules with re­
spect to deposits in capital construction 
funds for such years. The regulations 
are effective until the issuance of final 
regulations to be prescribed by the Com­
missioner of Internal Revenue and ap­
proved by the Secretary or his delegate 
and prescribed by the Secretary of Com­
merce or his delegate. These regulations 
have been issued jointly by the Secretary 
of the Treasury and the Secretary of 
Commerce and also appear under 46 CFR 
Part 390.

In order to extend the time within 
which deposits may be made in capital 
construction funds with respect to in­
come reported on certain taxpayer’s 1971 
Federal income tax returns, § 3.1 of 
chapter I of 26 CFR is amended by re­
designating paragraph (c) thereof as 
paragraph (c) (1) and by adding a new 
subparagraph (2) to such paragraph ( c ) , 
to read as follows:
§ 3.1 Capital construction fund.

* * * * *
( C ) (1 )  * * *
(2) Notwithstanding subparagraph (1) 

of this paragraph, for taxable years be­
ginning after December 31, 1970, and 
ending prior to January 1, 1972, deposits 
made later than the last date permitted 
under subpararaph (1) of this para­
graph but on or before January 9, 1973, 
in a capital construction fund pursuant 
to an agreement with the Secretary of 
Commerce, acting by and through the 
Administrator of the National Oceanic 
and Atmospheric Administration, shall 
be deemed to have been made on the 
date of the actual deposit or as of the 
close of business of the last regular busi­
ness day of such taxable year, which­
ever is earlier.

* * * * *
Because this Treasury decision merely 

extends the time within which certain 
deposits into a capital construction fund 
may be made it is found unnecessary to 
issue it with notice and public procedure 
thereon under subsection (b) of section 
553 of title 5 of the United States Code 
or subject to the effective date limita­
tion of subsection (d ) .
(Sec. 607, M erchant M arine A ct, 1936, 46 
UJ5.C. 1177, as am ended by sec. 2 1 (a ), M er­
chant M arine A ct o f  1970, 84 Stat. 1026; sec. 
7805, Internal Revenue Code o f  1954, 68A 
Stat. 917; 26 U.S.C. 7805)

[seal!  J ohnnie M. W alters,
Commissioner of Internal Revenue.

Approved: November 6,1972.
Frederic W . H ickman,

Assistant Secretary of 
the Treasury.

R obert W . W hite,
Administrator, National Oceanic 

and Atmospheric Administra­
tion.

Howard F. Casey,
Acting Assistant Secretary of 

Commerce for Maritime A f­
fairs.

[FR  Doc.72-19375 F iled  11-9-72:8:51 am ]
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SUBCHAPTER D— MISCELLANEOUS EXCISE TAXES 

[T.D. 7215]

PART 53— FOUNDATION iXCISE  
TAXES

Taxes on Taxable Expenditures 
Correction

In F.R. Doc. 72-18555 appearing at 
page 23161 of the issue for Tuesday, 
October 31, 1972, the following changes 
should be made:

1. In § 53.4945—2(d) (2) (iii), the words 
“ such as discussions of alternative 
scholarships” should be inserted in the 
eighth line of example (3), between the 
words “program,” and “programs” .

2. In § 53.4945-3 (b) (3) (i), the words 
“ four taxable years. However, the sup­
port” should be inserted in the seventh 
line between the words “preceding” and 
“ received” .

3. In § 53.4945-5 (e) (1) (iv), the words 
“ the grantor foundation determines that 
any part of a” should be inserted in the 
third line between the words “and” and 
“grant” .

[T.D. 7218]

PART 53— FOUNDATION EXCISE 
TAXES

Foreign Private Foundations
On April 13, 1971, notice of proposed 

rule making with respect to the amend­
ment of the Miscellaneous Excise Taxes 
Regulations (26 CFR Part 53) under sec­
tion 4948 of the Internal Revenue Code 
of 1954, as enacted by section 101(b) of 
the Tax Reform Act of 1969 (83 Stat. 
498) (relating to tax on investment in­
come of and denial of exemption to cer­
tain foreign organizations) to provide 
rules under that section was published in 
the F ederal R eg ister  (36 F.R. 7014). 
After consideration of all such relevant 
matter as was presented by interested 
persons regarding the rules proposed, the 
amendment of the regulations as pro­
posed is hereby adopted, subject to the 
changes set forth below:

Paragraph (a) of § 53.4948-1, as set 
forth in the notice o f proposed rule 
making, is changed by revising subpara­
graphs (1) and (3) thereof. These re­
vised provisions read as set forth below.
(Sec. 7805, .Internal Revenue Code o f  1954, 
68A Stat. 917; 20 U.S.C. 7805)

[ se a l ] J o h n n ie  M . W alt e r s ,
Commissioner of Internal Revenue.

Approved: November 6,1972.
F rederic  W . H ic k m a n ,

Assistant Secretary 
of the Treasury.

RULES AND REGULATIONS

Subpart I— Tax on Investment Income 
of and Denial of Exemption to Cer­
tain Foreign Organizations

§ 53.4948 Statutory provisions; tax on 
investment income and denial o f 
exemption.

Sec. 4948. Application o f  taxes and denial 
of exemption with respect to  certain foreign 
organizations— (a) Tax on income of certain 
foreign organizations. In  lieu o f  the tax Im ­
posed by section 4940, there is hereby 
im posed for  each taxable year on  the gross 
investm ent incom e (w ith in  the m eaning o f 
section 4 9 4 0 (c )(2 ))  derived from  sources 
w ithin  the U nited States (w ith in  the m ean­
ing o f section 861) by  every foreign  organi­
zation w hich is a private fou ndation  for  the 
taxable year a tax equal to  4 percent o f  such  
incom e.

(b ) Certain sections inapplicable. Section 
507 (relating to  term ination o f  private fou n ­
dation statu s), section  508 (relating to  spe­
cial rules w ith  respect to  section 5 0 1 (c )(3 ) 
organizations), and this chapter (other than 
this section ) shall n o t apply to  any foreign 
organization w hich has received substan­
tially  all o f  its support (other than gross 
Investm ent Incom e) from  sources outside the 
U nited States.

(c )  Denial o f exemption to foreign organi­
zations engaged in prohibited transactions—  
(1 ) General rule. A foreign organization de­
scribed in  subsection (b ) shall n o t be exem pt 
from  taxation under section 501 (a ) i f  it  has 
engaged in  a prohibited transaction after 
Decem ber 31, 1969.

(2 ) Prohibited transactions. For purposes 
o f  th is subsection, th e term  “ prohibited 
transactions”  m eans any act or failure t o  act 
(other than  w ith respect to  section 4 9 4 2 (e )) 
w h ich  w ould su b ject a foreign organization 
described in  subsection ( b ) , or a disqualified 
person (as defined in  section 4946) w ith  re­
spect thereto, to  liability  fo r  a penalty under 
section  6684 or a tax under section  507 i f  
such foreign organization were a dom estic 
organization.

(3 ) Taxable years affected.
(A ) Except as provided in  subparagraph 

( B ) , a foreign  organization described in  su b­
section (b ) shall be denied exem ption from  
taxation under section 501(a) by  reason o f  
paragraph ( 1 ) fo r  all taxable years begin ­
n in g  w ith  the taxable year during w hich it 
is notified by the Secretary or his delegate 
th at it  has engaged in  a prohibited trans­
action. The Secretary or his delegate shall 
publish  such n otice in  the Federal Register 
on  the day on  w hich  he so notifies such fo r ­
eign organization.

(B ) Under regulations prescribed by  the 
Secretary or his delegate, any foreign  organi­
zation described in  subsection (b ) w h ich is 
denied exem ption from  taxation under sec­
tion  501(a) by  reason o f  paragraph (1 ) m ay, 
w ith  respect to  the second taxable year fo l­
low ing the taxable year in  w hich n otice is 
given under subparagraph (A ) (or any tax­
able year th erea fter ), file claim  fo r  exem p­
tion from  taxation under section 50 1(a ). I f  
the Secretary or his delegate is satisfied that 
such organization w ill n ot know ingly again 
engage in  a proh ibited  transaction, such or ­
ganization shall not, w ith  respect to  taxable 
years beginn ing w ith  the taxable year w ith 
respect to  w hich such claim  is filed, be de­
n ied exem ption from  taxation under section 
501(a) by  reason o f  any prohibited trans­

action  w hich was engaged in  before the date 
on  w hich such  notice was given under sub- 
paragraph (A ) .

(4) Disallowance o f  certain charitable de­
ductions. No g ift  or bequest shall be allowed 
as a dedu ction  under section 170, 545(b)(2) 
556(b) (2 ) ,  6 4 2 (c ) , 2055, 2106(a) (2 ), or 2522, 
i f  made—

(A ) to  a foreign organization described in 
subsection  (b )  a fter the date on  which the 
Secretary or his delegate publishes notice un­
der paragraph (3) (A ) that he has notified 
such organization that it  has engaged in a 
proh ibited  transaction, and

(B ) in  a taxable year o f such organiza­
tion  for  w hich it  is n ot exem pt from taxa­
tion  under section 501(a) by  reason of para­
graph ( 1 ) .
[Sec. 4948 as added by sec. 101 (b ), Tax Re­
form  Act 1969 (83 Stat. 518) ]

§ 53.4948—1 Application of taxes and 
denial o f exemption with respect to 
certain foreign organizations.

(a) Tax on income of certain foreign 
organizations. (1) In lieu of the tax im­
posed by section 4940 and the regula­
tions thereunder, there is hereby imposed 
for each taxable year beginning after 
December 31, 1969, on the gross invest­
ment income (within the meaning of 
section 4940(c) (2) and the regulations 
thereunder) derived from sources within 
the United States (within the meaning 
of section 861 and the regulations there­
under) by every foreign organization 
which is a private foundation (within 
the meaning of section 509 and the regu­
lations thereunder) and exempt from 
taxation under section 501(a) for the 
taxable year a tax equal to 4 percent of 
such income, except as provided in sub- 
paragraph (3) o f this paragraph. The 
tax (if any) will be reported on the. form 
the foundation is required to file under 
section 6033 for the taxable year, at the 
time prescribed for filing such annual 
return (determined without regard to 
any extension of time for filing). For 
purposes of this section, the term “for­
eign organization” means any organiza­
tion which is not described in section 
170(c)(2 )(A ).

(2) With respect to the deduction and 
withholding of tax imposed by section 
4948(a), see section 1443(b) and the 
regulations thereunder.

(3) Whenever there exists a tax treaty 
between the United States and a foreign 
country, and a foreign private foundation 
subject to section 4948(a) is a resident 
of such country or is otherwise entitled 
to the benefits of such treaty (whether 
or not such benefits are available to all 
residents), if the treaty provides that 
any item or items (or all items with 
respect to an organization exempt from 
income taxation) of gross investment in­
come (within the meaning of section 4940
(c) (2)) shall be exempt from income 
tax, such item or items shall not be taken 
into account by such foundation in com­
puting the tax to be imposed under sec­
tion 4943(a) for any taxable year for 
which the treaty is effective.

FEDERAL REGISTER, VOL. 37, NO. 218— FRIDAY, NOVEMBER 10, 1972



RULES AND REGULATIONS 23919

(b) Certain sections inapplicable. Sec­
tion 507 (relating to termination of pri­
vate foundation status), section 508 
(relating to special rules with respect to 
section 501(c)(3) organizations), and 
chapter 42 (other than section 4948) of 
the Code shall not apply to any foreign 
organization which from the date of its 
creation has received at least 85 percent 
of its support (as defined in section 509
(d), other than section 509(d) (4 )) from 
sources outside the United States. For 
purposes of this paragraph, gifts, grants, 
contributions, or membership fees di­
rectly or indirectly from a United States 
person (as defined in section 7701(a) 
(30)) are from sources within the 
United States.

(c) Denial of exemption to foreign 
organizations engaged in prohibited 
transactions—  (1) In general. A foreign 
private foundation described in section 
4948(b) and paragraph (b) of this sec­
tion shall not be exempt from taxation 
under section 501(a) if it has engaged 
in a prohibited transaction (within the 
meaning of subparagraph (2) o f this 
paragraph) after December 31, 1969.

(2) Prohibited transactions, (i) For 
purposes of this section, the term “pro­
hibited transaction” means any act or 
failure to act (other than with respect to 
section 4942(e), relating to m in im u m  
investmgit return) which would subject 
a foreign private foundation described in 
paragraph (b) of this section, or a dis­
qualified person (as defined in section 
4946) with respect thereto, to liability for 
a penalty under section 6684 (relating to 
assessable penalties with respect to lia­
bility for tax under chapter 42) or a tax 
under section 507 (relating to termina­
tion of private foundation status) if .such 
foreign private foundation were a domes­
tic private foundation.

(ii) For purposes of subdivision (i) of 
this subparagraph—

(a) Approval by an appropriate for­
eign government o f grants by the foreign 
private foundation to individuals is suf­
ficient to satisfy the requirements of sec­
tion 4945(g) and the regulations 
thereunder.

(by In determining whether a grantee 
of the foreign organization is a private 
foundation which is not an operating 
foundation for purposes of §eqtion 4942 
^ A )  (A) (ii) or is an organization 
which is not described in section 509(a) 

(2). or (3) for purposes, of section 
4945 (d)(4) and (h ), a determination 
®&de by such foreign organization will 
be accepted if such determination is 
®ade in good faith after a reasonable 
effort to identify the status of its grantee.

F'or purPoses of subdivision (i) 
or this subparagraph, in order for an act 
or failure to act (without regard to sec- 
^ 4 9 4 2 ( 0 )  to be treated as a prohib­
i t  transaction under section 4948 (c) (2) 

of the application o f  section 
there must have been a prior 

CIj;..or failure to act (without regard to 
section 4942(e)) , which—

(a) Would have resulted in liability 
tax under chapter 42 (other than 

section 4940 or 4948(a)) if the foreign

private foundation had been a domestic 
private foundation, and

(b) Had been the subject of a warning 
from the Commissioner that a second act 
or failure to act (without regard to sec­
tion 4942(e)) would result in a prohibited 
transaction.
The second act or failure to act (with 
respect to which a warning described in 
subparagraph (3) (i) of this paragraph 
is given) need not be related to the prior 
act or failure to act with respect to which 
a warning from the Commissioner was 
given under (b) of this subdivision.

(3) Taxable years affected, (i) Except 
as provided in subdivision (ii) o f this 
subparagraph, a foreign private founda­
tion described in paragraph (b) of this 
section shall be denied exemption from 
taxation under section 501(a) by reason 
of subparagraph (1) of this paragraph 
for all taxable years beginning with the 
taxable year during which it is notified 
by the Commissioner that it has engaged 
in a prohibited transaction. The Com­
missioner shall publish such notice in 
the F ederal R e g ister  on the day on 
which he so notifies such foreign private 
foundation. In the case of an act or fail­
ure to act (without regard to section 
4942(e)) which would result in a pen­
alty under section 6684(1) if the foreign 
private foundation were a domestic pri­
vate foundation, before giving notice 
under this subdivision the Commissioner 
shall warn such foreign private founda­
tion that such act or failure to act may 
be treated as a prohibited transaction. 
However, such act or failure to act will 
not be treated as a prohibited transac­
tion if it is corrected (within the mean­
ing of chapter 42 and the regulations 
thereunder) within 90 days after the 
making of such warning.

(ii) (a) Any foreign private founda­
tion described in paragraph (b) of this 
section which is denied exemption from 
taxation under section 501(a) by reason 
of subparagraph (1) of this paragraph 
may, with respect to the second taxable 
year following the taxable year in which 
notice is given under subdivision (i) of 
this subparagraph (or any taxable year 
subsequent to such second taxable year), 
file a request for exemption from taxa­
tion under section 501(a) on Form 1023. 
In addition to the information generally 
required of an organization requesting 
exemption as an organization described 
in section 501(a), a request under this 
subdivision must contain or have at­
tached to it a written declaration, made 
under the penalties of perjury, by a prin­
cipal officer o f such organization author­
ized to make such declaration, that the 
organization will not knowingly again 
engage in a prohibited transaction.

(b) If the Commissioner is satisfied 
that such organization will not know­
ingly again engage in a prohibited trans­
action and that the organization has 
satisfied all other requirements under 
section 501, the organization will be so 
notified in writing. In such case the orga­
nization shall not, with respect to taxable 
years beginning with the taxable year 
with respect to which a request under this

subdivision is filed, be denied exemption 
from taxation under section 501(a) by 
reason of any prohibited transaction 
which was engaged in before the date 
on which notice was given under sub­
division (i) of this subparagraph. Sec­
tion 4948(c) provides that an organi­
zation denied exemption under such sec­
tion will not be exempt from taxation 
under section 501(a) for the taxable 
year in which notice of loss of exemp­
tion is given and at least one imme­
diately subsequent taxable year.

(d) Disallowance of certain charitable 
deductions. No gift, bequest, legacy, de­
vise, or transfer shall be allowed as a 
deduction under section 170, 545 (b) (2), 
556(b)(2), 642(c), 2055, 2106(a)(2),
or 2522, if made:

(1) To a foreign private foundation 
described in paragraph (b) of this sec­
tion after the date on which the Com­
missioner publishes notice under para­
graph (c) (3) (i) of this section that he 
has notified such organization that it has 
engaged in a prohibited transaction, and

(2) In a taxable year o f such organi­
zation for which it is not exempt from 
taxation under section 501(a) by reason 
of paragraph (c) (1) o f this section.
For purposes of this paragraph, a be­
quest, legacy, devise, or transfer under 
section 2055 or 2106(a) (2) shall be 
treated as made on the date of death 
of the decedent. For example, assume 
that an individual gives money to a for­
eign private foundation described in 
section 4948(b) in January 1970, Jan­
uary 1971, and January 1972. The orga­
nization has a taxable year from June 1 
through May 31. In February 1970, notice 
is duly published that the foreign orga­
nization has engaged in a prohibited 
transaction. In December 1970, the orga­
nization duly submits a request for ex­
emption under paragraph (c) (3) (ii) (a) 
of this section which is granted for the 
taxable year ending May 31, 1972. The 
January 1970 gift is allowable as a de­
duction under section 2522 since it was 
made before the notice (February 1970). 
The January 1971 gift is not allowable as 
a deduction because the taxable year end­
ing May 31, 1971, is a nonexempt year 
(the first taxable year subsequent to the 
taxable year of the notice) for the for­
eign organization. The January 1972 
gift is allowable as a deduction under 
section 2522 because the taxable year 
ending May 31, 1972, is an exempt year 
for the organization.

[PR  Doc.72-19374 Piled 11 -9-72;8:51 am ]

Title 45— PUBUC WELFARE
Chapter XII— Action 

PART 1202— DECLASSIFICATION
Title 45 is hereby amended by the addi­

tion o f a new Part 1202, Declassification, 
to establish review procedures for de- 
classification requests relating to classi­
fied ACTION materials.
Sec.
1202.1 Introdu ction .
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Sec.
1202.2 R equest fo r  classification review o f

docum ents.
1202.3 A ction  on  requests fo r  classification

review.
Authority : T he provisions o f  this Part 

1202 issued under Executive Order 11652.

§ 1202.1 Introduction.
The following guidance is provided for 

members of the public desiring a classifi­
cation review of a document o f ACTION 
pursuant to sections 5(c) and 5(f) of Ex­
ecutive Order 11652 and section m.B. of 
the National Security Council Directive 
covering the Classification, Downgrad­
ing, Declassification and Safeguarding of 
National Security Information.
§ 1202.2 Request for classification re* 

view o f documents.
(a) Any person desiring a classifica­

tion review of an ACTION document 
containing information classified as Na­
tional Security information by reason 
of Executive Order 11652 (or any pred­
ecessor Executive order) and which is 
more than 10 years old, should address 
such request to the General Counsel, 
ACTION, Washington, D.C. 20525.

(b) Requests need not be made on any 
special form but shall, as specified in 
Executive Order 11652, describe the 
document with sufficient particularity to

RULES AND REGULATIONS

enable ACTION personnel to identify 
and obtain the document from ACTION 
records without expending more than a 
reasonable amount o f effort.

(c) Charges for locating and reproduc­
ing copies of records will be made when 
deemed applicable in accordance with 
title 5 of the Independent Offices Appro­
priations Act, 1952 (65 Stat. 290; 31 
U.S.C. 483a).
§ 1202.3 Action on requests for classifi­

cation review.
(a) The General Counsel shall assign 

each request to the ACTION Classifica­
tion Review Committee which will con­
sist o f the Associate Director of Inter­
national Operations, the Director of 
Public Affairs, and the General Counsel 
and will be chaired by the Associate Di­
rector of International Operations.

(b) Every effort will be made to com­
plete action on each request within 30 
days of receipt of the request. 
If action cannot be completed within 30 
days, the requester will be so advised 
by the General Counsel along with rea­
sons for the need for additional time. 
If the requester does not receive a deci­
sion on his request within 60 days from 
the date of receipt o f his request by 
ACTION, or from the date o f the most 
recent receipt of his response to an

ACTION request for more particulars, he 
may appeal to the Interagency Classifi­
cation Review Committee as provided in 
paragraph (c) of this section.

(c) In the event the ACTION Classifi­
cation Review Committee determines 
that requested information must remain 
classified by reason of the provisions of 
Executive Order 11652, the requester 
shall be given prompt notification of 
that decision and whenever possible shall 
be provided with a brief statement 
as to why the information or material 
cannot be declassified. He shall also be 
advised that if he desires he may appeal 
that determination to the Interagency 
Classification Review Committee estab­
lished under section 7A of Executive 
Order 11652. Such appeals should be in 
writing and addressed to the Interagency 
Classification Review Committee, Exec­
utive Office Building, Washington, D.C. 
20500.

(d) For purposes of administrative 
determinations under this section, the 
burden of proof is on ACTION to show 
that continued classification is required 
under the terms of Executive Order 
11652.

Joseph H. Blatchforb, 
Director.

[PR  Doc.72-19362 Piled 11-9-72;8:50 am]
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Proposed Rule Making
DEPARTMENT OF THE 

TREASURY
Infernal Revenue Service 

[ 26 CFR Parts 1 , 1 3  1 
FOREIGN PRIVATE FOUNDATIONS

Withholding of Tax
Notice is hereby given that the regula­

tions set forth in tentative form below 
are proposed to be prescribed by the 
Commissioner Of Internal Revenue, with 
the approval of the Secretary of the 
Treasury or his delegate. Prior to the 
final adoption of such regulations, con­
sideration will be given to any comments 
or suggestions pertaining thereto which 
are submitted in writing (preferably six 
copies) to the Commissioner of Internal 
Revenue, Attention: CC:LR:T, Washing­
ton, D.C. 20224, by December 12, 1972. 
Any written comments or suggestions not 
specifically designated as confidential in 
accordance with 26 CFR 601.601(b) may 
be inspected by any person upon written 
request. Any person submitting written 
comments or suggestions who desires an 
opportunity to comment orally at a pub­
lic hearing on these proposed regulations 
should submit his request, in writing, to 
the Commissioner by December 12, 1972. 
In such case, a public hearing will be 
held, and notice of the time, place, and 
date will be published in a subsequent 
issue of the F ederal R e g ister , unless the 
person or persons who have requested a 
hearing withdraw their requests for a 
hearing before notice of the hearing has 
been filed with the Office o f the Federal 
Register. The proposed regulations are to 
be issued under the authority contained 
in section 7805 of the Internal Revenue 
Code of 1954 (68A Stat. 917; 26 U.S.C. 
7805).

[seal! J o h n n ie  M . W alt e r s , 
Commissioner of Internal Revenue.

, Tn order to provide rules for the with- 
dalo g °* the tax imposed by section 
4948(a) of the Code, the Income Tax 
Regulations (26 CFR Part 1) under sec- 

1443(b) of the Internal Revenue 
rwo«?* *954, as amended by section 101 

of the Tax Reform Act of 
69 (83 Stat. 528), relating to income 

subject to section 4948, are hereby 
Temporary Treasury Regula- 

pon 13.14,35 F.R. 17331 (T.D. 7067, 1970) 
repealed.
Section 1.1443-1 is amended by adding 

wiereto a new paragraph (b ) . This added 
Provision reads as follows:
§ 1.1443-1 Foreign tax-exempt organi­

zations.
* * * *

(b) Income subject to section 4948—  
n General— (i) Application of with-

holding provisions. Except as provided in 
subdivision (ii) of this subparagraph, 
in the case of a foreign private founda­
tion which is subject to the tax imposed 
by section 4948(a) and the regulations 
thereunder, the withholding provisions 
of Chapter 3 of the Code and the regula­
tions thereunder shall apply with respect 
to the gross investment income (as de­
fined in section 4940(c)(2)) of such 
foundation from sources within the 
United States (within the meaning of 
section 861 and the regulations there­
under) as if the excise tax imposed by 
section 4948(a) were a tax imposed by 
Chapter 3 of the Code, except that the 
deduction and withholding shall be at 
the rate of 4 percent. The withholding 
requirements imposed by this paragraph 
are in addition to the requirements 
otherwise applicable to a withholding 
agent, such as the depositary require­
ments of section 6302 and the regula­
tions thereunder. Similarly, the require­
ments of this paragraph do not obviate 
a private foundation’s obligation to file 
any return required by law with respect 
to such an organization, such as the 
form the foundation is required to file 
under section 6033 for the taxable year.

(ii) Special rule with respect to cer­
tain tax treaties. Whenever there exists 
a tax treaty between the United States 
and a foreign country, and a foreign pri­
vate foundation which is subject to the 
tax imposed by section 4948(a) and the 
regulations thereunder is a resident of 
such country or is otherwise entitled to 
the benefits of such treaty (whether or 
not such benefits are available to all 
residents), if the treaty provides that 
any item or items (or All items with re­
spect to an organization exempt from 
income taxation) of gross investment in­
come (within the meaning of section 
4940(c)(2)) shall be exempt from in­
come tax, the withholding provisions of 
Chapter 3 of the Code and the regula­
tions thereunder shall not apply to such 
item or items.

(2) Return on Form 1042. Every with­
holding agent required to deduct and 
withhold any amount by virtue of the 
provisions of this paragraph shall make 
a return of the amount required to be 
deducted and withheld by completing 
and filing a Form 1042 with the Internal 
Revenue Service in accordance with the 
instructions accompanying that form 
and submitting the balance due (if any). 
In addition, in any case in which any 
amount is so withheld, the withholding 
agent shall prepare and submit to the 
foreign private foundation one of the 
copies of the Form 1042S showing the 
tax withheld under this paragraph in 
addition to any tax otherwise shown on 
such form.

(3) Claims for refund and credits. 
Claims for refund of or credit for

amounts overpaid shall be made on a 
Form 843 or 1042 or other appropriate 
form, which shall be filed with the Mid- 
Atlantic Service Center on or after Jan­
uary 1, 1973. Claims filed prior to Jan­
uary 1, 1973, shall be filed with the Di­
rector o f International Operations. In 
determining whether a claim for refund 
is appropriate and, if appropriate, who 
should make the claim, the provisions of 
section 1464 and the regulations there­
under shall apply.

(4) Identification of foregin private 
foundations; general rule, (i) Except as 
provided in subparagraph (6) of this 
paragraph, where a foreign organiza­
tion does not have a ruling or determi­
nation letter that it is an organization 
described in section 509(a) (1 ), (2), (3), 
or (4), any person required under sec­
tion 1443(b) and this paragraph to de­
duct and withhold any tax imposed by 
section 4948(a) on such foreign orga­
nization (if it were a private foundation) 
shall not be liable for such tax if prior 
to the day on which the person deposits 
or pays to the Internal Revenue Service 
any amount required to be withheld, such 
person has made a good faith determi­
nation that the foreign organization is 
an organization described in section 509 
(a) (1), (2), (3), or (4). For purposes 
o f this subdivision, such a “ good faith 
determination” ordinarily will be con­
sidered as made where the determina­
tion is based on an affidavit of the for­
eign organization or an opinion of coun­
sel (of the withholding agent or the 
foreign organization) that the foreign 
organization is an organization described 
in section 509(a) (1), (2), (3), or (4). 
Such an affidavit or opinion must set 
forth sufficient facts concerning the op­
erations and support o f the foreign or­
ganization for the Internal Revenue 
Service to determine that such orga­
nization would be likely to qualify as an 
organization described in section 509(a) 
(1), (2), (3 ) ,or (4).

(ii) For special transitional rules re­
lating to the identification of foreign 
private foundations, see subparagraph
(5) of this paragraph.

(iii) Nothing in this paragraph re­
lieves any foreign private foundation of 
the liability for the tax (including in­
terest and penalties) imposed by section 
4948(a).

(5) Special transitional rules relating 
to identification of foreign private foun­
dations. (i) Any person required under 
section 1443(b) and this paragraph to 
deduct and withhold any tax imposed by 
section 4948(a) on any foreign organiza­
tion for any period after December 31, 
1969, and before the 90th day after pub­
lication o f final regulations under section 
508 in the F ederal R e g ist e r  shall not be 
liable for such tax if such person receives 
a certified statement from the foreign
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organization prior to the day on which 
the person deposits or pays to the In­
ternal Revenue Service any amount re­
quired to be withheld stating that 
either—

(a) Such foreign organization has 
properly filed the notice described in sec­
tion 508(b) and the regulations there­
under and has not been notified by the 
Commissioner or his delegate by the 30th 
day after the day on which the notice 
is filed that such notice has failed to 
establish that such foreign organization 
is not a private foundation, or

(b) The presumption contained in 
section 508(b) does not apply to such 
foreign organization by reason of section 
508(c) and the regulations thereunder.

(ii) If a certified statement described 
in subdivision (i) of this subparagraph 
is not received prior to the day on which 
a deposit or payment of any amount 
withheld in accordance with the provi­
sions of this paragraph must be made by 
any person required to deduct and with­
hold any tax imposed by section 4948(a) 
with respect to any foreign organization, 
except as provided in subparagraph (4) 
of this paragraph such person shall be 
liable for all such tax imposed (includ­
ing interest and penalties) for the period 
being returned by such person on Form 
1042, to the extent that such person 
incurs liability to the foreign organiza­
tion for gross investment income, as de­
fined in section 4940(c) (2).

(iii) Any foreign organization to 
which section 508 by reason of section 
4948(b) does not apply because such or­
ganization has received substantially all 
of its support (other than gross invest­
ment income, as defined in section 4940
(c) (2) ) from sources outside the United 
States may nevertheless receive the ben­
efits of subdivision (i) of this subpara­
graph by following the procedure set 
forth in such subdivision.

(6) Effect of notice by Internal Rev­
enue Service concerning organization’s 
statement. Subparagraphs (4) and (5) of 
this paragraph shall have no effect with 
respect to a withholding agent as to a 
particular foreign organization on or 
after the earlier (i) the date on which 
such agent acquires knowledge that the 
Internal Revenue Service has given 
notice to such foreign organization that 
its notice or statement has failed to es­
tablish that it is not a private foundation, 
(ii) the date on which the Internal Rev­
enue Service makes notice to the public 
that such foreign organization has failed 
to establish that it is not a private foun­
dation, or (iii) the date on which the In­
ternal Revenue Service makes notice to 
the public that such foreign organization 
is a private foundation.

[PR  Doc.72-19371 Filed ll-9 -7 2 ;8 :5 1  am ]

[ 26 CFR Parts 1, 148 1
REVOCATION OR SUSPENSION OF 

REGISTRATIONS
Notice of Proposed Rule Making
Notice is hereby given that the regu­

lations set forth in tentative form below 
are proposed to be prescribed by the 
Commissioner of Internal Revenue,

with the approval of the Secretary 
of the Treasury or his delegate. Prior 
to the final adoption of such regu­
lations, consideration will be given 
to any comments or suggestions per­
taining thereto which are submitted in 
writing (preferably six copies) to the 
Commissioner of Internal Revenue, At­
tention: CC:LR:T, Washington, D.C. 
20224, by December 12, 1972. Any writ­
ten comments or suggestions not spe­
cifically designated as confidential in ac­
cordance with 26 CFR 601.601(b) may be 
inspected by any person upon written 
request. Any person submitting written 
comments or suggestions who desires an 
opportunity to comment orally at a pub­
lic hearing on these proposed regula­
tions should submit his request, in writ­
ing, to the Commissioner by Decem­
ber 12, 1972. In such case, a public hear­
ing will be held, and notice of the time, 
place, and date will be published in a 
subsequent issue of the F ederal R eg ister  
unless the person or persons who have 
requested a hearing withdraw their re­
quests for a hearing before notice of the 
hearing has been filed with the Office of 
the Federal Register. The proposed reg­
ulations are to be issued under the au­
thority contained in sections 4222(c) and 
7805 of the Internal Revenue Code of 
1954 (72 stat. 1285, 68A Stat. 917; 26 
U.S.C. 4222(c) and 7805).

[ s e a l ] J o h n n ie  M . W a lters ,
Commissioner of Internal Revenue.

In order to prescribe temporary rules 
relating to the revocation or suspension 
of the registration of any person to sell 
or purchase articles free of any tax im­
posed under Chapter 32 of the Internal 
Revenue Code of 1954, § 148.1-3 of the 
temporary regulations under the Excise 
Tax Technical Changes Act of 1958 (26 
CFR Part 148) is amended by adding at 
the end thereof a new paragraph (j) 
which reads as follows:
§ 148.1—3 Temporary procedures for 

tax-free sales and purchases. 
* * * * *

(j) Revocation or suspension of reg­
istration— (1) Revocation or suspension 
by district director or Director of Inter­
national Operations. Except as provided 
in subparagraph (2) of this paragraph, 
the district director or- the Director of 
International Operations, as the case 
may be, is authorized to revoke or tem­
porarily suspend the registration of any 
person and the right of such person to 
sell or purchase articles tax free under 
section 4221 o f the Code (or under any 
section specified in section 4222(d) to 
which the provisions of section 4222 have 
been extended) in any case in which he 
finds that—

(i) The registrant is not a bona fide 
manufacturer, or a purchaser reselling 
direct to manufacturers or exporters;

(ii) The registrant is for some other 
reason (including a change in the law re­
lating to an exemption to which section 
4222 applies) not eligible to retain a cer­
tificate of registry;

(iii) The registrant has unlawfully 
used his registration to avoid the pay­
ment of any tax imposed by Chapter 32

of the Code, or to postpone or interfere 
in any manner with the collection of such 
tax;

(iv) Such revocation or suspension is 
necessary to protect the revenue ; or

(v) The registrant failed to comply 
with the requirements of paragraph (f) 
of this section, relating to evidence re­
quired in support of a tax-free sale.
Written notice of such revocation or sus­
pension shall be sent by mail to the reg­
istrant’s last known address. Such notice 
shall specify the grounds for the revoca­
tion or suspension and state the effective 
date of revocation or suspension. Not­
withstanding the provisions of paragraph 
(ë) (1) or (2) of this section, any person 
whose registration is revoked or sus­
pended must reregister in accordance 
with the provisions of paragraph (e) (3) 
of this section before selling or purchas­
ing articles tax free on or after the effec­
tive date of revocation or suspension. 
The revocation or suspension of registra­
tion is in addition to any penalty which 
may apply under the law for any act or 
failure to act.

(2) Blanket revocation and reregistra­
tion. The Commissioner is authorized to 
revoke the registration of every person 
and the right of every person to sell or 
purchase articles tax free under section 
4221 of the Code (or under any section 
specified in section 4222(d) to which the 
provisions of section 4222 have been ex­
tended) when he finds that a blanket 
revocation is necessary to protect the 
revenue. Notice of blanket revocation 
shall be given by publication of such no­
tice in the Internal Revenue Bulletin at 
least 60 days prior to the effective date 
of revocation. Notwithstanding the first 
sentence of this paragraph, the published 
notice may specify that the blanket revo­
cation is to apply only to registrations 
made prior to a particular date provided 
in such notice, and may limit applica­
tion of the blanket revocation to a de­
fined group or classification of persons 
who are registered to sell or purchase tax 
free under any exemption provision to 
which section 4222 applies. In any case, 
persons registering during the period be­
ginning with the date of publication oi 
notice of revocation and ending with the 
effective date shall be excluded from the 
blanket revocation. Notwithstanding the 
provisions of paragraph (e) (1) or |2'j 
of this section, persons who are affected 
by the blanket revocation shall be re­
quired to reregister in accordance with 
the provisions of paragraph (e) (3) of 
this section before selling or purchasing 
articles tax free on or after the effective 
date of revocation.

[PR  Doc.72-19373 Piled 11-9-72:8:51 am]

[ 26 CFR Parts 1, 301 1 
PROCEDURE AND ADMINISTRATION 
Extension of Time for Corporations To

Pay Tax
tice is hereby given that the regda 
set forth in tentative form
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Commissioner of Internal Revenue, with 
the approval of the Secretary of the 
Treasury or his delegate. Prior to the 
final adoption of such regulations, con­
sideration will be given to any comments 
or suggestions pertaining thereto which 
are submitted in writing (preferably six 
copies) to the Commissioner of Internal 
Revenue, Attention: CC:LR:T, Wash­
ington, D.C. 20224, by December 12,1972. 
Any written comments or suggestions not 
specifically designated as confidential in 
accordance with 26 CFR 601.601(b) may 
be inspected by any person upon written 
request. Any person submitting written 
comments or suggestions who desires an 
opportunity to comment orally at a pub­
lic hearing on these proposed regulations 
should submit his request, in writing, to 
the Commissioner by December 12, 1972. 
In such case, a public hearing will be 
held, and notice o f the time, place, and 
date will be published in a subsequent 
issue o f the F ederal R e g iste r , unless the 
person or persons who have requested a 
hearing withdraw their request for a 
hearing before notice of the hearing has 
been filed with the Office of the Federal 
Register. The proposed regulations are to 
be issued under the authority contained 
in section 7805 of the Internal Revenue 
Code o f 1954 (68A Stat. 917; 26 U.S.C. 
7805),

[seal] J o h n n ie  M . W a lt e r s , 
Commissioner of Internal Revenue.

In order to provide that an automatic 
extension of time to file a corporation 
income tax return does not operate to 
extend the time for payment of tax due 
on such return and to specify that rea­
sonable cause for any underpayment of 
such tax will be presumed if certain con­
ditions are satisfied, the Income Tax 
Regulations (26 CFR Part 1) under sec­
tions 6081 and 6161 of the Internal Reve­
nue Code, of 1954 and the Procedure and 
Administration Regulations (26 CFR 
Part 301) under section 6651 of such code 
are hereby amended as follows, effective 
for returns with respect to taxable years 
ending on or after December 31,1972:

Paragraph 1. Section 1.6081-1 is 
^amended by revising paragraph (a) to 
| read as follows:
§ 1.6081-1 Extension of time for filing 

returns.
(a) in general. District directors and 

hectors of service centers are authorized 
grant a reasonable extension of time 

or ®hig any return, declaration, state­
ment, or other document which relates 
m any tax imposed by Subtitle A of the 
code and which is required under the 
Provisions of Subtitle A or F of the code 
nth re û â^ons thereunder. However, 

erJ'̂ lan *n the case of taxpayers who 
e abroad, such extensions of time shall 

be granted for more than 6 months. 
tin?6̂  *U case ° f  an extension of 
of y PUrsuant to § 1.6081-2, an extension 
shall*116 f°r &h income-tax return 

not operate to extend the time for

the payment of the tax or any install­
ment thereof unless specified to the con­
trary in the extension. In the case of an 
extension of time pursuant to § 1.6081-2, 
an extension of time for filing an income- 
tax return shall operate to extend the 
time for the payment of the tax or any 
installment thereof unless specified to the 
contrary in the extension. For extension 
of time for filing of declarations of esti­
mated tax, see § 1.6073-4. For rules relat­
ing to extension of time for paying tax, 
see § 1.6161-1.

*  *  *  *  *

P a r . 2. Section 1.6081-3 is amended 
by redesignating paragraph (c) as para­
graph (d) and by adding a new para­
graph (c) reading as follows:
§ 1.6081—3 Automatic extension of time 

for filing corporation income tax 
returns.
* * * * *

(c) Special rule for the extension of 
time for the payment of tax. Notwith­
standing the application of § 1.6081-1 (a ), 
any automatic extension of time for filing 
a corporation income tax return granted 
under paragraph (a) or (b) o f this sec­
tion shall not operate to extend the time 
for payment of any tax due on such 
return.

* * * 4c *
§ 1 .6161 -1  [Amended]

P ar . 3. Section 1.6161-1 is amended 
by deleting paragraph (a) (3).

Par. 4. Section 301.6651-1 is amended 
by revising subparagraph (1) of para­
graph (c) and by adding a new subpara­
graph (4) to such paragraph, to read as 
follows:
§ 301.6651—1 Failure to file lax return

or to pay tax.
* * * * *

(c) Showing of reasonable cause. (1) 
Except as provided in subparagraphs (3) 
and (4) o f this paragraph, a taxpayer 
who wishes to avoid the addition to the 
tax for failure to file a tax return or pay 
tax must make an affirmative showing 
of all facts alleged as a reasonable cause 
for his failure to file such return or pay 
such tax on time in the form of a writ­
ten statement containing a declaration 
that it is made under penalties o f per­
jury. Such statement should be filed with 
the district director or the director of 
the service center with whom the return 
is required to be filed; Provided, That 
where special tax returns o f liquor deal­
ers are delivered to an alcohol, tobacco 
and firearms officer working under the 
supervision of the Regional Director, Bu­
reau of Alcohol, Tobacco and Firearms, 
such statement may be delivered with the 
return. If the district director, the direc­
tor of the service center, or, where ap­
plicable, the Regional Director, Bureau 
of Alcohol, Tobacco and Firearms, deter­
mines that the delinquency was due to

a reasonable cause and not to willful 
neglect, the addition to the tax will not 
be assessed. If the taxpayer exercised or­
dinary business care and prudence and 
was nevertheless unable to file the re­
turn within the prescribed time, then the 
delay is due to a reasonable cause. A fail­
ure to pay will be considered to be due to 
reasonable cause to the extent that the 
taxpayer has made a satisfactory show­
ing that he exercised ordinary business 
care and prudence in providing for pay­
ment of his tax liability and was never­
theless either unable to pay the tax or 
would suffer an undue hardship (as de­
scribed in § 1.6161-1 (b) of this chapter) 
if he paid on the due date. In determin­
ing whether the taxpayer was unable to 
pay the tax in spite of the exercise of 
ordinary business care and prudence in 
providing for payment o f his tax liabil­
ity, consideration will be given to all the 
facts and circumstances of the taxpayer’s 
financial situation, including the amount 
and nature of the taxpayer’s expendi­
tures in light of the income (or other 
amounts) he could, at the time of such 
expenditures, reasonably expect to re­
ceive prior to the date prescribed for the 
payment of the tax. Thus, for example, a 
taxpayer who incurs lavish or extrava­
gant living expenses in an amount such 
that the remainder of his assets and an­
ticipated income will be insufficient to 
pay his tax, has not exercised ordinary 
business care and prudence in providing 
for the payment of his tax liability. Fur­
ther, a taxpayer who invests funds in 
speculative or illiquid assets has not ex­
ercised ordinary business care and pru­
dence in providing for the payment o f 
his tax liability unless, at the time of the 
investment, the remainder of the tax­
payer’s assets and estimated income will 
be sufficient to pay his tax or it can be 
reasonably foreseen that the speculative 
or illiquid investment made by the tax­
payer can be utilized (by sale or as se­
curity for a loan) to realize sufficient 
funds to satisfy the tax liability. A tax­
payer will be considered to have exer­
cised ordinary business care and pru­
dence if he made reasonable efforts to 
conserve sufficient assets in marketable 
form to satisfy his tax liability and 
nevertheless was unable to pay all or a 
portion of the tax when it became due. 

* * * * *
(4) If, for a taxable year ending on 

or after December 31, 1972, a corporate 
taxpayer satisfies the requirements of 
§ 1.6081-3 (a) or (b) (relating to an 
automatic extension of time for filing 
a corporation income tax return), rea­
sonable cause shall be presumed, for 
the period of the extension of time to file, 
with respect to any underpayment of tax 
if—

(i) Not less than the amount of tax 
that would be required as the first in­
stallment under section 6152(a)(1), if 
the taxpayer elected to pay the tax in 
installments, is paid on or before the 
regular due date o f the return and the 
second installment is paid on or before 
3 months after such date,
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(ii) The amount of tax (determined 

without regard to any prepayment 
thereof) shown on Form 7004, or the 
amount of tax paid on or before the reg­
ular due date of the return, is at least 
90 percent of the amount of tax shown 
on the taxpayer’s Form 1120, and

(iii) Any balance due shown on the 
Form 1120 is paid on, or before the due 
date of the return, including any exten­
sions of time for filing.

* * * * *
[P R  Doc.72-19372 F iled ll-9 -7 2 ;8 :5 1  am ]

[ 21 CFR Part 191 1
HAZARDOUS SUBSTANCES FOR

HOUSEHOLD USE MARKETED IN
CONTAINERS IDENTIFIABLE AS
FOOD, DRUG, OR COSMETIC CON­
TAINERS
Notice of Proposed Rule Making
Investigations by the Food and Drug 

Administration reveal that hazardous 
substances for household use, particu­
larly cleaners, waxes, and polishes, are 
being introduced into interstate com­
merce with labels bearing pictorial equiv­
alents or references to food products. In 
some instances, the product also has a 
scent corresponding with a food. Such 
hazardous substances are also being mar­
keted in containers associated with food 
contents, such as gable-top containers 
and pull-ring cans commonly used for 
milk, fruit juice beverages, beer, soft 
drinks, etc. Such products present the 
obvious hazard of nonfood contents being 
mistaken by a child or inattentive adult 
as food contents. Small children in par­
ticular, reacting to picture, scent, and/or 
container shape and unaware of printed 
labeling, are subject to injury by such 
products.

Section 4(f) of the Federal Hazardous 
Substances Act prohibits the introduc­
tion or delivery for introduction into 
interstate commerce, or the receipt and 
subsequent delivery or proffered delivery 
for pay or otherwise, of a hazardous 
substance in a container identifiable as 
a food, drug, or cosmetic container by its 
labeling or by other identification. Sec­
tion 5(a) of the act prescribes penalties 
for violators of section 4.

In view of the above, the Commissioner 
of Food and Drugs concludes that to pro­
mote consumer protection and safety a 
regulation regarding said provision of 
section 4 (f) of the act should be estab­
lished as proposed below.

Therefore, pursuant to provisions of 
the Federal Hazardous Substances Act 
(secs. 4 (f ) , 5(a), 10(a), 74 Stat. 375. 376, 
378; 15 U.S.C. 1263(f), 1264(a), 1269(a) ) 
and under authority delegated to him (21 
CFR 2.120), the Commissioner proposes 
that a new section be added to Part 191, 
as follows:
§ 191.5a Hazardous substances market­

ed in containers identifiable as food, 
drug, or cosmetic containers.

(a) Section 4 (f) of the Federal Haz­
ardous Substances Act prohibits the in-

PROPOSED RULE MAKING

troduction or delivery for introduction 
into interstate commerce, or the receipt 
and subsequent delivery or proffered 
delivery for pay or otherwise, of a haz­
ardous substance in a container identifi­
able as a food, drug, or cosmetic container 
by its labeling or by other identification. 
Section 5(a) of the act prescribes penal­
ties for violators of any provision of sec­
tion 4 of the act.

(b) Investigations by the Food and 
Drug Administration reveal that hazard­
ous substances for household use, such as 
cleaners, waxes, and polishes, have been 
introduced or delivered for introduction 
into interstate commerce in containers 
that may be mistakenly identified as food 
containers by their labeling or other 
identifying characteristics. The container 
label may bear a pictorial equivalent of a 
food product, or the contents may have 
a scent associated with food, or the prod­
uct may be in a type of container usu­
ally associated with food contents (such 
as a gable-top container or pull-ring can 
commonly used for beverages). Such 
products present the obvious hazard of 
nonfood contents being mistaken by a 
child or inattentive adult as food con­
tents. Small children in particular, react­
ing to picture, scent, and/or container 
shape and unaware of printed labeling, 
are subject to injury by such products.

(c) To reduce reasonably foreseeable 
injuries deriving from accidental mis­
use o f misleading packaged hazardous 
substances, no container that resembles 
a food, drug, or cosmetic container by 
virtue o f its shape, size, color, label vi­
gnette, label design, illustration, content 
appearance (if visible), content fra­
grance, closure design, or any combina­
tion of these, may be used for a hazard­
ous substance. In applying this regula­
tion, consideration shall be given to such 
factors as the impression an article will 
make on a child or casual adult, histori­
cal package usage in the home environ­
ment, and market ratios, particularly 
where the container has been used pre­
dominantly as a food container.

(d) Examples of household articles 
subject to this regulation are:

(1) Containers of hazardous sub­
stances with labeling that bears pictorial 
equivalents, vignettes, or illustrations of 
any food, drug, or cosmetic substance.

(2) Hazardous substances in metal 
cans with the “pull-ring” throwaway tab 
openings commonly used on soft drink, 
beer, and fruit juice cans.

(3) Hazardous substances in gable-top 
type containers commonly used for milk 
and other beverages.

Interested persons may, within 60 days 
after publication hereof in the F ederal 
R e g iste r , file with the Hearing Clerk, 
Department of Health, Education, and 
Welfare, Room 6-88, 5600 Fishers Lane, 
Rockville, Md. 20852, written comments 
(preferably in quintuplicate)' regarding 
this proposal. Comments may be accom­
panied by a memorandum or brief in 
support thereof. Received comments may

be seen in the above office during work­
ing hours, Monday through Friday.

Dated: November 1, 1972.
C h arles  C . E dw ards , 

Commissioner of Food and Drugs.
[FR  Doc.72-19091 Filed ll-9 -7 2 ;8 :4 9  am]

DEPARTMENT OF 
TRANSPORTATION

Federal Aviation Administration 
[ 14 CFR Part 71 1 

[Airspace D ocket No. 72-GL-57]

TRANSITION AREA 
Proposed Alteration

The Federal Aviation Administration 
is considering amending Part 71 of the 
Federal Aviation Regulations so as to 
alter the transition area at Detroit, Mich.

Interested persons may participate in 
the proposed rule making by submitting 
such written data, views, or arguments 
as they may desire. Communications 
should be submitted in triplicate to the 
Director, Great Lakes Region, Attention: 
Chief, Air Traffic Division, Federal Avia­
tion Administration, 2300 East Devon 
Avenue, Des Plaines, IL 60018. All com­
munications received within 30 days after 
publication of this notice in the F ederal 
R eg ister  will be considered before action 
is taken on the proposed amendment. No 
public hearing is contemplated at this 
time, but arrangements for informal con­
ferences with Federal Aviation Admin­
istration officials may be made by con­
tacting the Regional Air Traffic Division 
Chief. Any data, views, or arguments 
presented during such conferences must 
also be submitted in writing in accord­
ance with this notice in order to become 
part of the record for consideration. The 
proposal contained in this notice may be 
changed in the light of comments re­
ceived.

A public docket will be available for 
examination by interested persons in the 
Office of the Regional Counsel, Federal 
Aviation Administration, 2300 East Devon 
Avenue, Des Plaines, IL 60018.

A review of the transition area in the 
Detroit, Mich, area indicated a require­
ment for additional 700-foot transitu® 
area to protect instrument approach pro­
cedures at Ann Arbor Airport. T h e  re­
view also indicated that the transitio 
area in this location has been built up 
in individual airspace actions and was 
covered under six citations. T h e  cnar 
showing these transition areas is dimcui 
for both the pilot and controller to reau 
and to determine when the aircrait 
in, or out of the controlled ftbrspace. 
would be advantageous to the Public an 
air traffic controllers to combine tn 
into one citation and eliminate the sm 
areas not covered by the transition a • 
This would also make charting uiuc 
easier.
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