
590 RULES AND REGULATIONS

Interest. Accordingly, under the adminis
trative procedure provisions in 5 U.S.C. 
553, it is found upon good cause that no
tice and other public procedure with 
respect to the amendment are imprac
ticable and contrary to the public in
terest, and good cause is found for mak
ing it effective less than 30 days after 
publication in the Federal Register.

Done at Washington, D.C., this 11th 
day o f January 1972.

F. J. Mulhern, 
Administrator,

Animal and Plant Health Service.
[P R  Doc.72-559 Filed l-13-72;8:46 am]

Title 14— AERONAUTICS 
AND SPACE

Chapter I— Federal Aviation Adminis- 
tration, Department of Transportation 

[Airspace Docket No. 7l—SO—135]

PART 73— SPECIAL USE AIRSPACE
Designation of Restricted Area

On October 30, 1971, a notice of pro
posed rule making was published in the 
Federal Register (36 F.R. 20895) stating 
that the Federal Aviation Administration 
was considering an amendment to Part 
73 of the Federal Aviation Regulations 
that would designate a restricted area in 
the vicinity o f Macon, Miss.

Interested persons were afforded an op
portunity to participate in the proposed 
rule making through the submission of 
comments. A ll comments received were 
favorable.

In  consideration o f the foregoing, 
Part 73 o f the Federal Aviation Regula
tions is amended, effective 0901 G.m.t., 
March 2,1972, as hereinafter set forth.

Section 73.44 (36F.R. 2346) is amended 
by adding the following:

R-4404 M acon, M iss.

Boundaries: 1. Beginning at lat. 33°02'39" 
N., long. 88°42'37" W.; to lat. 33004'30'' N„ 
long. 88°40'18”  W.; to lat. 33°03'34” N„ long. 
88o39'08”  to lat. 33°01'43" N., long. 88° 
41'23" W.; to point of beginning.

2. A  circle with a 5-nautical-mile radius 
centered at lat. 33°03'11'' N., long. 88°40'- 
41”  W.

Designated altitudes: Surface to 11,500 feet 
MST., within the area described in Item 1; 
from 1,200 feet above the surface to 11,500 
feet MSL, within the area described in Item 2.

Time of designation: Sunrise to Sunset, 
Monday through Saturday.

Controlling agency: Federal Aviation Ad
ministration Memphis ARTC Center.

Using agency: Commander, Training Wing 
1 NAS Meridian, Miss.
(Sec. 307(a), Federal Aviation Act of 1958, 
49 U.S.C. 1348(a); sec. 6 (c ), Department of 
Transportation Act, 49 UB.C. 1655(c))

Issued In Washington, D.C., on Janu
ary 7, 1972.

H. B. Helstrom,
Chief, Airspace and Air 

Traffic Rules Division.
[FR Doc.72-535 Filed 1-13-72; 8:45 am]

Title 17— COMMODITY AND 
SECURITIES EXCHANGES

Chapter II— Securities and Exchange 
Commission ^

[Release No. 33-5224]

PART 230— GENERAL RULES AND 
REGULATIONS, SECURITIES ACT OF 
1933
PART 239— FORMS PRESCRIBED

UNDER SECURITIES ACT OF 1933
Small Offering Exemption

The Securities and Exchange Commis
sion has adopted a new rule, designated 
Rule 237 (17 CFR 230.237) under section 
3(b) o f the Securities Act of 1933. That 
section authorizes the Commission to 
exempt from the registration provisions 
of the Act limited amounts of securities 
where the Commission finds such regis
tration is not necessary in the public 
interest and for the protection o f in
vestors by reason of the small amount 
involved or the limited character o f the 
public offering. The proposed rule is being 
adopted in connection with Rule 144 (17 
CFR 230.144) and certain other related 
proposals.

Rule 237 exempts from registration 
outstanding securities held by persons, 
other than the issuer, control persons or 
brokers or dealers, i f  the following 
conditions are met:

The issuer is a domestic issuer and has 
been actively engaged in business as a 
going concern for at least 5 years;

The securities have been beneficially 
owned and paid for by the seller for at 
least 5 years and are bona fide sold in 
negotiated transactions otherwise than 
through a broker or dealer.

The amount of securities of the issuer, 
its predecessors, and all of its affiliates 
which can be sold during any period of 
one year cannot exceed the lesser of the 
gross proceeds from the sale of 1 percent 
o f the securities of the class outstanding 
or $50,000 in aggregate gross proceeds. 
I f  during such year the person selling the 
securities has sold securities under any 
other exemption under section 3(b) of 
the Act or under Rule 144 the amount 
sold must be deducted from the amount 
sold under Rule 237. In computing such 
amounts sales by certain fam ily mem
bers and related interests must be taken 
into consideration.

Any person intending to sell securities 
under Rule 237 is required to file a notice, 
on a form prescribed therefor, with the 
appropriate Regional Office of the Com
mission 10 business days before the sale. 
A  copy of the notice would have to be 
sent or given to the issuer at the same 
time.

The purpose of the rule is to provide 
a means whereby persons who have held 
securities for 5 years or more may dis
pose of them otherwise than in the trad
ing market without requiring the pur
chasers to take them under the lim ita
tions of a private placement. While the

rule provides an exemption from regis
tration under the Act, it does not provide ! 
an exemption from the antifraud provi- ! 
sions of the securities acts.

The following are the principal 
changes which have been made in the 
provisions of the rule as published for 
comment in Securities Act Release No. 
5187 (36 F R . 18592):

Manner of sale. Paragraph (a) (4) of 
the rule requires that the securities be 
bona fide sold in. negotiated transactions 
otherwise than through a broker or 
dealer. This was implicit in this provi
sion, but it was deemed preferable to 
expressly so state.

Amount of securities exempted. Para
graph (b ) o f the rule places certain 
quantity limitations on the number of 
shares or other securities o f the issuer, its 
predecessors, and all of its affiliates 
which may be sold under the rule dur
ing any one-year period. The language 
covering predecessors and affiliates of the 
issuer is similar to that Used in Regula
tion A (17 CFR 230.151-230.163) and was 
added to the proposed rule in order to 
prevent possible evasions of the rule.

Notice provisions. Item 9 of the notice 
requires a statement of the approximate 
total number of shares or other units 
(or if debt securities, the aggregate face 
amount) of the class, o f which the secu
rities to be sold are a part, outstanding 
as shown by a recent published report 
o f the issuer or by a letter from the issuer 
setting forth the number outstanding as 
of a recent date. Compliance with the 
provision in the proposed rule that such 
information be stated as of a specified 
date within 10 days prior to the date of 
filing of the notice would have been dif
ficult, particularly for persons desiring 
to sell securities o f issuers which have 
not published such information.

Definition of terms. The definition of 
person has been changed to conform 
with that used in Rule 144.

Commission action:
I. Part 230 of Chapter Hr of Title 17 

of the Code of Federal Regulations is 
amended by adding thereunder a new 
§ 230.237 reading as follows:
§ 230.237 Exemption of certain securi

ties owned fo r  five years.
(a ) Securities exempted. Subject to 

the terms and conditions of this section, 
securities sold by any person, other than 
the issuer o f the securities, an affiliate oi 
such issuer or a broker or dealer, shall be 
exempt from registration under the Act, 
provided all o f the following conditions 
are met:

(1) The issuer is incorporated or orga
nized under the laws of the United States 
or any State or Territory or the District 
of Columbia and has its principal busi
ness operations in the United States.

(2) The issuer has been actively en
gaged in business as a going c°nc®r? 
during a period of at least the last 
years.

(3) The securities sold have been 
beneficially owned by the person for 
period of at least 5 years prior to 
sale and, if the securities were purchased,

FEDERAL REGISTER, VOL. 37, NO. 9—  FRIDAY, JANUARY 14, 1972



the full purchase price or other consid
eration shall have been paid or given at 
least 5 years prior to the sale. Giving the 
person from whom the securities were 
purchased a promissory note or other 
obligation to pay the purchase price shall 
not be deemed to be payment of the 
purchase price until the note or other 
obligation has been discharged by pay
ment in full.

(4) The securities are bona fide sold 
in negotiated transactions otherwise 
than through a broker or dealer.

(b) Amount of securities exempted. 
The number of shares or other securities 
of the issuer, its predecessors, and all of 
its affiliates, sold under this section by 
any person during any period of 1 year 
shfl,n not exceed the lesser of the gross 
proceeds from the sale of 1 percent of 
the securities of the class outstanding or 
$50,000 in aggregate gross proceeds. Such 
amounts shall, be reduced by the amount 
of any securities sold during such year 
pursuant to any other exemption under 
section 3(b) of the Act and the amount 
of securities of the same class sold in 
reliance upon § 230.144.

(c) Filing of notice. A t least 10 days 
(Saturdays, Sundays, and holidays ex
cluded) prior to the sale of the securities 
there shall be filed with the Regional 
Office of the Commission for the region 
in which the issuer’s principal business 
operations are conducted three copies of 
a notice on Form 237 (§ 239.145 of this 
chapter) which shall be signed by the 
selling security holder. A  copy of such 
notice shall also be sent or given, at the 
same time, to the issuer of the securities.

(d) Definition of terms. The defini
tions contained in the Act and in 
§ 230.405 shall apply to the terms in this 
section. The following definition shall 
also apply:

Person. The term “person” when used 
with reference to a person who sells 
securities in reliance upon the exemp
tion provided by this section includes, in 
addition to such person, all of the 
following persons:

(1) Any relative or spouse of such per
son, or any relative of such spouse, any
one of whom has the same home as such 
person;

(2) Any trust or estate in which such 
person or any of the persons specified in 
(1) collectively own 10 percent or more 
of the total beneficial interest or of which 
any of such persons serve as trustee, 
executor or in any similar capacity; and

(3) Any corporation or other organi
zation (other than the issuer) in which 
such person or any of the persons speci-

in (1) are the beneficial owners col
lectively of 10 percent or more of any 
class of equity securities or 10 percent 
or more of the equity interest.

n .part 239 of Chapter n  of Title 17
™  Code of Federal Regulations is 

goo,?, by adding thereunder a new 
s ¿39.145 reading as follows:
§ 239.145 Form 237, for notice o f pro- 

securities pursuant to
§230.237 of this chapter.

'r ilrJee c°Pies o f this form shall 
an<* wfth the regional

ce 01 the Commission for the region
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in which the issuer o f the securities in 
question has its principal business opera
tions, by each person desiring to make an 
offering of restricted securities in reli
ance upon § 230.237 o f this chapter: Pro
vided, That such person is not in a con
trol relationship with the issuer o f such 
securities as defined in § 230.405(f) of 
this chapter. Such filing shall be made 
at least 10 days (Saturdays, Sundays, 
and holidays excluded) prior to the sale 
of such securities.

(b) A copy o f the notice on Form 2371 
shall also be sent or given by such person 
to the issuer o f the securities in question 
at the same time that it is so filed.

The foregoing action, which was taken 
pursuant to the Securities Act of 1933, 
particularly sections 3(b) and 19(a) 
thereof, shall become effective April 15, 
1972.
(Secs. 3 (b ), 19(a), 48 Stat. 75, 85; secs. 202, 
209, 48 Stat. 906, 908; sec. 214, 49 Stat. 557; 
sec. 15, 52 Stat. 1240; 59 Stat. 167; 84 Stat. 
1480; 15 UJS.C. 77c(b), 77s(a))

By the Commission.
[ seal ]  R onald  F. H u n t ,

Secretary.
Ja n u a r y  10,1972.
[FR Doc.72-563 Filed l-13-72;8:46 am]

4 /
[Release No. 33-5223]

PART 230— GENERAL RULES AND 
REGULATIONS SECURITIES ACT OF 
1933
PART 239— FORMS PRESCRIBED 

UNDER THE SECURITIES ACT OF 1933
Definition of Terms “Underwriter” 

and “Brokers’ Transactions”
The Securities and Exchange Commis

sion today announced the adoption of 
Rule 144 (17 CFR 230.144) under the 
Securities Act of 1933 (the A c t). The 
new rule relates to the application o f the 
registration provisions of the Act to the 
resale of securities acquired directly or 
indirectly from issuers or from affiliates 
of such issuers in transactions not in
volving any public offerings (restricted 
securities) and securities held by affili
ates. The rule is designed to impleilient 
the purposes and policies underlying the 
Act and is based on the Commission’s 
further reexamination of its interpreta
tions in this area and on the comments 
received on previous proposals, the “ 160 
Series” rules (Securities Act Release No. 
4997; 34 F.R. 14228) and Rule 144 (Se
curities Act Releases Nos. 5087 and 5186; 
35 F.R. 15447 and 36 F.R. 18585). This 
notice contains a general discussion of 
the background, purpose and general e f
fect o f the rule to assist in a better un
derstanding of it. A  brief analysis of 
each section of the rule is also included. 
However, attention is directed to the rule 
itself for a more complete understanding

1 Copies of Form 237 have been filed as part 
of this document with the Office of Federal 
Register and will be available upon request 
at Securities and Exchange Commission, 
Washington, D.C. 20549,
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of its provisions. Further, the rule has 
been adopted in the contest o f and in 
conjunction with several rules and 
amendments to rules and forms which 
the Commission has adopted or rescinded 
including:

1. Form 144 (17 CFR 239.144), Notice 
of Proposed Sale o f Securities Pursuant 
to Rule 144;

2. Amendments to Forms 10-K (17 
CFR 249.310) and 10-Q (17 CFR 249.- 
308a) under the Securities Exchange Act 
of 1934 (Exchange Act) (Exchange Act 
Releases Nos. 9442 and 9443; 37 F.R. 
600, 601);

3. Amendments to Regulation A  (17 
CFR 230.251-230.263) under section 30b) 
of the Act (Securities Act Release No. 
5225; 37F.R.599) ;

4. Rule 15C2-11 (17 CFR 240.15c2-ll) 
under the Exchange Act (Exchange Act 
Release No. 9310; 36 F.R. 18641) ;

5. Rescission of Rule 155 (17 CFR 230.- 
155) under the Act;

6. Rescission of Rule 154 (17 CFR 230.- 
154) under the Act;

7. Publication of a release relating to 
the applicability of the antifxaud pro
visions o f the securities acts to certain 
practices in connection with transac
tions by issuers and others not involving 
any public offering (Securities Act Re
lease No. 5226 and Exchange Act Release 
No. 9444 (37 F.R. 600) ; and

8. Rule 237 (17 CFR 230.237)—under 
section 3(b) o f the Act (Securities Act 
Release No. 522 (37 F.R. 590).

The Commission is hereby specifically 
withdrawing its previously proposed 
“ 160 Series” of rules (Securities Act Re
lease No. 4997 (35 F.R. 15447)).

Rule 144 w ill become effective on and 
after April 15,1972.

In  brief, the rule provides that any 
affiiliate or other person who sells re
stricted securities o f an issuer for his own 
account, or any person who sells re
stricted or any other securities for the 
account o f an affiliate of the issuer, is 
not deemed to be engaged in a distribu
tion of the securities, and therefore is 
not an underwriter as defined in section 
2(11) o f the Act, if the securities are sold 
in accordance with all the terms and con
ditions of the rule. The mile requires, 
among other things, that the restricted 
securities must have been beneficially 
owned for a period of at least 2 years by 
the person for whose account they are 
sold; that the amount sold shall not ex
ceed 1 percent of the class outstanding, 
or if traded on an exchange, the lesser of 
that amount or the average weekly vol
ume on all such exchanges during the 4 
weeks preceding the sale; and that the 
securities must be sold in brokers’ trans
actions. In  addition, there must be ade
quate information available to the public 
in regard to the issuer o f the securities 
and notice of the sale (Form 144) must 
be filed with the Commission concur
rently with the sale.

A number of persons have commented 
that it is not clear whether the rule, as 
proposed, was intended to be the exclu
sive means for selling restricted securities 
without registration under the Securities
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Act. In  this connection, certain commen
tators asserted that the Commission does 
not have the statutory authority to adopt 
such an exclusive rule while others stated 
that the Commission had such power and 
urged it to adopt an exclusive rule. The 
Commission does not believe it is neces
sary to reach these questions relating to 
its statutory authority at this time, since 
the rule as adopted is not exclusive. How
ever, persons who offer or sell restricted 
securities without complying with Rule 
144 are hereby put on notice by the Com
mission that in view of the broad reme
dial purposes of the Act and of public 
policy which strongly supports registra
tion, they will have a substantial burden 
o f proof in establishing that an exemp
tion from registration is available for 
such offers or sales and that such persons 
and the brokers and other persons who 
participate in the transactions do so at 
their risk.

Moreover, with respect to restricted 
securities acquired after the effective date 
o f the rule, the staff w ill not issue “no- 
action” letters relating to resales of such 
securities. Further, in connection with 
such resales, the Commission hereby puts 
all persons including brokers and attor
neys on notice that the “change in cir
cumstances” concept should no longer 
be considered as one of the factors in 
determining whether a person is an un
derwriter. The Commission recognizes 
that this concept has been in existence in 
one form or another for a long period 
of time. However, administrative agencies 
as well as courts from time to time change 
their interpretation of statutory provi
sions in the light of new consideration 
and changing conditions which indicate 
that earlier interpretations of such pro
visions are no longer in keeping with the 
statutory objectives. Thus, the “change in 
circumstances” concept in the Commis
sion’s opinion fails to meet the objectives 
of the Act, since the circumstances of the 
seller are unrelated to the need of in
vestors for the protections afforded by 
the registration and other provisions of 
the Act.

Further, with respect to restricted se
curities acquired after the effective date 
o f the rule but not sold pursuant to the 
provisions o f the rule, the Commission 
hereby gives notice that in deciding 
whether a person is an underwriter, the 
length of time the securities have been 
held will be considered but the fact that 
securities have been held for a particu
lar period of time does not by itself 
establish the availability of an exemp
tion from registration.

In  order to assist in a better under
standing of this rule, the release con
tains a general discussion of its back
ground, purpose, and general effect.

Background and Purpose

Congress, in enacting the Federal se
curities statutes, created a continuous 
disclosure system designed to protect 
investors and to assure the maintenance 
o f fa ir and honest securities markets. 
The Commission in administering and 
implementing the objectives o f these 
statutes has sought to coordinate and

integrate this disclosure system, and the 
rule and other related rules and amend
ments are a further effort in this direc
tion.

Rule 144 is designed to implement the 
fundamental purposes of the Act as ex
pressed in its preamble:

“To provide full and fair disclosure of the 
character of the securities sold in interstate 
commerce and through the mails, and to 
prevent fraud in the sale thereof • * * **

The rule would also operate to inhibit 
the creation of public markets in secu
rities of issuers concerning which ade
quate current information is not 
available to the public. At the same time, 
where adequate current information con
cerning an issuer is available to the pub
lic, the rule would permit the public sale 
in ordinary trading transactions of 
lim ited quantities o f securities owned by 
persons controlling, controlled by or 
under common control with the issuer 
(hereinafter “affiliate” ) and by persons 
who have acquired restricted securities 
o f the issuer.

This approach is consistent with the 
philosophy underlying the Act, that a 
disclosure law would provide the best pro
tection for investors. In  other words, if 
the investor had available to him all the 
material facts concerning a security, he 
would then be in a position to make an 
informed judgment whether or not to 
buy. In order to provide such informa
tion to investors, Congress determined 
that a distribution of securities requires 
the filing of a registration statement with 
the Commission and the delivery to in
vestors o f a prospectus containing accu
rate and current information concerning 
the issuer and its securities.

Exemptions from the registration re
quirements were provided for certain 
types of securities and securities transac
tions where there was no practical need 
for registration or where the benefits of 
registration were too remote.1

Among these exemptions is that pro
vided by section 4(2) of the Act for 
transactions by an issuer not involving 
any public offering (private placements). 
This exemption was originally intended 
to permit an issuer to make a specific 
or isolated sale of its securities to a par
ticular person,* such as an insurance 
company. The exemption is available for 
offerings to persons having access to sub
stantially the same information concern
ing the issuer which registration would 
provide and who are able to fend for 
themselves.*

Resales of securities acquired in pri
vate placements are frequently made 
under claims o f an exemption pursuant 
to section, 4(1) of the Act, that is, a 
transaction by a person other than an 
issuer, underwriter, or dealer. This sec
tion was intended to exempt only trading 
transactions between individual investors 
with respect to securities already issued 
and not to exempt distributions by issu-

1H. Rep. No. 85, 73d Cong, first sess. (1933) 
p. 5.

* Id. at 15—18.
* “SEC v. Ralston Purina Co.," 346 U A  

119 (1953).

ers or acts o f other individuals who en
gage in steps necessary to such distribu
tions.*

Generally, the majority of questions 
arising under this section have dealt 
with whether the seller is an “under
writer.” The term underwriter is broadly 
defined in section 2(11) of the Act to 
mean any person who has purchased 
from an issuer with a view to, or offers 
or sells for an issuer in connection with, 
the distribution o f any security, or par
ticipates or has a direct or indirect par
ticipation in any such undertaking, or 
participates or has a participation in the 
direct or indirect underwriting of any 
such undertaking. The interpretation of 
this definition has traditionally focused 
on the words “with a view to” in the 
phrase “purchased from an Issuer with 
a view to * * * distribution.” Thus, an 
investment banking firm which arranges 
with an issuer for the public sale of its 
securities is clearly an “underwriter” 
under that section. Not so well under
stood is the fact that individual investors 
who are not professionals in the securities 
business may be “underwriters” within 
the meaning o f that term as used in the 
Act i f  they act as finks in a chain of 
transactions through which securities 
move from an issuer to the public. It is 
difficult to ascertain the mental state of 
the purchaser at the time of his acquisi
tion, and the staff has looked to subse
quent acts and circumstances to deter
mine whether such person took with a 
view to distribution at the time of his 
acquisition. Emphasis has been placed 
on factors such as the length of time 
the person has held the securities 
(holding period) and whether there has 
been an unforeseeable change in circum
stances o f the holder. Experience has 
shown, however, that reliance upon such 
factors as the above has not assured ade
quate protection o f investors through 
the maintenance o f informed trading 
markets and has led to uncertainty in 
the application o f the registration provi
sions of the Act.

Moreover, the Commission hereby em
phasizes and draws attention to the fact 
that the statutory language of section 
2(11) is in the disjunctive. Thus, it is 
insufficient to conclude that a person is 
not an underwriter solely because he did 
not purchase securities from an issuer 
with a view to their distribution. It must 
also be established that the person is not 
offering or selling for an issuer in con
nection with the distribution of the secu
rities and that the person does not par
ticipate or have a participation in any 
such undertaking, and does not partici
pate or have a participation in the 
underwriting of any such undertaking.

Rule 144, together with the other re
lated rules and amendments, is designed 
to provide full and fair disclosure of the 
character o f securities sold in trading

* "Securities and Exchange Commiŝ on v. 
Chinese Consol. Benev. Ass’n.,’* 120 V. m T »  
(2d Cir. 1941). certiorari denied, 314 va. 
638.
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transactions and to create greater cer
tainty and predictability in the applica
tion of the registration provisions of the 
Act by replacing subjective standards 
with more objective ones.

Expiration and analysis of the rule. 
In view of the legislative history, statu
tory language and judicial interpreta
tions of sections 2(11), 4(1 ), and 4(2) 
of the Act, and in light of the many 
helpful suggestions and comments re
ceived on the proposed “ 160 Series”  of 
rules and thereafter on proposed Rule 
144, the Commission is of the view that 
“distribution” is the significant concept 
in interpreting the statutory term “un
derwriter.” In determining when a per
son is deemed not to be engaged in a 
distribution several factors must be 
considered.

First, the purpose and underlying pol
icy of the Act to protect investors re
quires, in the Commission’s opinion, that 
there be adequate current information 
concerning the issuer, whether the re
sales of securities by persons result in a 
distribution or are effected in trading 
transactions. Accordingly, the availabil
ity of the rule is conditioned on the 
existence of adequate current public 
information.

Secondly, a holding period prior to re
sale is essential, among other reasons, to 
assure that those persons who buy under 
a claim of a section 4(2) exemption have 
assumed the economic risks of invest
ment, and therefore, are not acting as 
conduits for sale to the public o f unregis
tered securities, directly or indirectly, on 
behalf of an issuer. It  should be noted 
that there is nothing in section 2(11) 
which places a time lim it on a person’s 
status as an underwriter. The public has 
the same need for protection afforded by 
registration whether the securities are 
distributed shortly after their purchase 
or after a considerable length of time.®

6 The Commission is aware that certain 
commentators have asserted that the ab
sence of a cutoff period would constitute an 
unreasonable restraint on the alienation of 
personal property. Generally speaking, the 
Commission does not concur in this view. As 
mentioned below, the rule would operate 
prospectively and permits limited resales of 
securities in trading transactions consistent 
W h the purposes of the Act. Such limita
tion is reasonable since the holder of un
registered securities may resell his securities 
o persons who have access to adequate and 

current information concerning the issuer, 
do no  ̂need the protection of regis- 

£at~? °r he may contract for registration or 
r . ing under Regulation A for subsequent 
^ r i es’ lf he desires to distribute his re- 

In addition, as discussed 
n ír̂ ^nrTl5!ommission has adopted Rule 237 
A/.Ï 230-237) under section 3 (b ) of the 
wv,« Permits noncontrolling persons
nf aye owned for 5 years or more securities 
busin<»«f QUer’ which is actively engaged in 
of Rn!v as a g?ing concern, to make offerings 
inv+1,^ 1Securities in amounts not exceed- 
safp nfVeSSer of the gross Proceeds from the
outstanding0 ° f  ^  ° laSSproceed $60,000 in aggregate gross
inK a sirr.̂ ?nng any 12-'in°nth period by fil
ate retri n°tiflcation with the appropri- 
vided theal °®ce of the Commission, pro-
rather thane+Ur̂ leS are ®°ld in negotiated han trading transactions.

A  third factor, which must be consid
ered in determining what is deemed not 
to constitute a “distribution,” is the im
pact of the particular transaction or 
transactions on the trading markets. It  is 
consistent with the rationale of the Act 
that section 4(1) be interpreted to permit 
only routine trading transactions as dis
tinguished from distributions. Therefore, 
a person reselling securities under sec
tion 4(1) of the Act must sell the securi
ties in such limited quantities and in 
such a manner so as not to disrupt the 
trading markets. The larger the amount 
of securities involved, the more likely it 
is that such resales may involve methods 
o f offering and amounts of compensation 
usually associated with a distribution 
rather than routine trading transactions. 
Thus, solicitation o f buy orders or the 
payment of extra compensation are not 
permitted by the rule.

In  summary, i f  the sale in question 
is made in accordance with all the pro
visions of the rule, as outlined below, 
any person who sells restricted securities 
shall be deemed not to be engaged in a 
distribution o f such securities and there
fore not an underwriter thereof. The rule 
also provides that any person who sells 
restricted or other securities on behalf 
o f a person in a control relationship 
with the issuer shall be deemed not to 
be engaged in a distribution o f such se
curities and therefore not to be an 
underwriter thereof, i f  the sale is made 
in accordance with all the conditions of 
the rule.

Synopsis op the Rule
Preliminary note. A preliminary note 

has been added to the rule in order to 
provide a convenient reference to assist 
in understanding and interpreting its 
provisions.

Definitions. The term “restricted secu
rity” is defined to mean securities ac
quired directly or indirectly from an 
issuer, or from a person in a control re
lationship with such an issuer (an 
affiliate) in a transaction or chain o f 
transactions not involving any public 
offering.

The definition o f the term “person” 
has been revised in light o f comments 
received on the proposed rule. Broadly 
speaking, the term “person” is defined 
to include certain relatives o f the seller, 
certain trusts and estates in which the 
seller and such relatives collectively own 
10 percent or more o f the beneficial in
terest and corporations or other organi
zations in which the foregoing, collec
tively, are the beneficial owners of 10 
percent or more o f any class of the 
equity securities or 10 percent or more 
of the equity interest. The specific defini
tion in the rule should be borne in mind 
in construing the various provisions of 
the rule and in preparing the required 
notice on Form 144.

Availability of public information. The 
rule provides that there shall be available 
adequate current public information 
with respect to the issuer of the securi
ties. This provision is deemed satisfied 
if an issuer has been subject to the re
porting requirements of section 13 or 
15(d) of the Exchange Act for a period

of at least 90 days immediately preceding 
the sale of the securities and has filed 
all reports required by that Act and the 
rules and regulations thereunder and in 
addition has filed the most recent annual 
report required to be filed thereunder.

Under concurrently adopted amend
ments to Forms 10-K (17 CFR 249.308a) 
and 10-Q (17 CFR 249.310), issuers are 
required to state in their annual and 
quarterly reports whether they have filed 
all the reports required by section 13 or 
15(d) of the Exchange Act during the 
90-day period preceding the date of the 
report and in addition have filed the most 
recent annual report required to be filed. 
In light of comments received, the rule 
has been revised to provide that the per
son proposing to sell securities or the 
broker through whom they are to be sold 
shall be entitled to rely upon the issuer’s 
statement in the latest such report that 
all required reports have been filed or 
upon a written statement from the issuer 
that all such reports have been filed, 
unless he knows or has reason to believe 
that the issuer has not complied with 
such requirements.

The Commission recognizes that small 
companies may experience difficulty in 
complying with the registration require
ments o f the Exchange Act, particularly 
in furnishing audited financial state
ments for 3 fiscal years as required by 
Form 10 (17 CFR 249.210). The Commis
sion, however, believes that it would be 
in the interest of protection o f investors 
for such issuers to be reporting compa
nies under the Exchange Act, and there
fore, encourages such issuers to register 
securities voluntarily, if  they are in a 
position to otherwise comply and con
tinue to comply with the provisions of 
the Exchange Act. In  this regard, Rule 
12b-21 (17 CFR 240.12b-21) and Instruc
tion 15 of Instructions to Financial 
Statements in Form 10 under the Ex
change Act permit omission of certain 
information subject to specified 
conditions.

In case o f companies which are not 
subject to the reporting requirements of 
section 13 or 15(d) o f the Exchange Act, 
the information requirement is deemed 
to be met if  there is publicly available 
with respect to the issuer, the informa
tion required by clauses (1) to (14), in
clusive, and clause (16) of paragraph
(a ) (4) o f Rule 15c2-ll (17 CFR
240.15c2-ll) under the Exchange Act. 
(Release No. 9310). This infromation in
cludes among other things, the exact 
name of the issuer, the address o f its 
principal executive offices, the exact title 
and class o f the security, the number 
of shares or total amount o f the security 
outstanding, the nature and extent of 
the issuer’s facilities and the product or 
service offered, and financial information 
concerning the issuer including its most 
recent balance sheet and profit and loss 
statement, which shall be reasonably cur
rent. In  addition, the rule, as adopted, 
has been revised to provide that in the 
case of insurance companies which are 
not subject to the reporting require
ments o f section 13 or 15(d), the infor
mation requirement is deemed to be met 
if  the reports required are filed with the
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regulatory authority o f the company’s 
state o f domicile.

Holding period. Securities sold in re
liance upon the rule must have been 
beneficially owned and fully paid for by 
the seller for a holding period of at 
least 2 years prior to his sales as speci
fied below. This condition is designed to 
assure that the registration provisions 
of the Act are not circumvented by per
sons acting, directly or indirectly, as con
duits for an issuer in connection with _ 
resales o f restricted securities. In  order 
to accomplish this, the rule provides 
that such persons be subject to the full 
economic risks of investment during the 
holding period. Accordingly, the rule pro
vides that giving the person from whom 
the securities were purchased promissory 
notes or other obligations to pay the 
purchase price, or entering into an in
stallment purchase contract with such 
person, w ill not constitute payment of 
the purchase price unless certain con
ditions are met. These conditions are 
that the promissory note, obligation or 
contract must provide for fu ll recourse 
against the purchaser of the securities, 
must be adequately secured by collateral 
other than the securities purchased and 
must have been discharged by payment 
in full prior to the sale of the securities.

H There have been various holding peri
ods provided for in proposed rules and 
applied over the years by administra
tive interpretations. A fter reexamina
tion and reconsideration, the Commis
sion believes, in keeping with the pur
poses of the Act in preventing the dis
tribution of unregistered securities to 
the public, that the holding period should 
be 2 years imThe context of the other 
provisions o f the rule. The definitive 
frnMing period provided in the rule may 
be relied on only in connection with 
sales made pursuant to the rule, 

h For the purpose of the rule, the doc
trine of “ fungibility” w ill not apply. That 
is, the acquisition during the 2-year 
period of other securities o f the same 
issuer, whether restricted or nonre- 
stricted, w ill not start the holding 
period running anew. However, a new 
provision has been added to the rule 
dealing with short sales, puts or other 
options to sell securities. The provision 
requires that if  the securities sold are 
equity securities there shall be excluded 
in determining the holding period any 
period during which the seller had a 
short position in, or any put or other 
option to dispose of, any securities of 
the same class or any securities converti
ble into securities of such class. I f  the 
securities sold are nonconvertible debt 
securities, there must be excluded any 
period during which the seller had a 
short position in, or any put or other 
option to dispose of, any nonconvertible 
debt securities of the same issuer.

Certain securities acquired in connec
tion with, or as a result of, ownership 
or acquisition of other securities, are 
deemed to have been acquired when such 
other securities were acquired. These 
include stock dividends (including stock 
dividends on securities initially acquired 

i as stock dividends), stock splits, stock

acquired in recapitalizations, conver
sions or contingent issuances of securi
ties. The rule, as adopted, includes 
provision for contingent issuance of se
curities in a stock for stock transaction 
as well as in the stock for assets trans
action provided for in the rule as pro
posed. In  view o f the fact that the rule 
covers resales of restricted convertible 
securities and the restricted securities 
issued on their conversion, Rule 155 (17 
CFR 230.155) pertaining to convertible 
securities has been rescinded except 
with respect to securities acquired prior 
to the effective date of the rule and not 
sold in accordance with all the provi
sions o f the rule.

Tacking o f holding periods w ill be 
permitted for bona fide pledgees, donees, 
and trusts since it is considered that such 
persons when they sell the securities 
stand in the place of their respective 
pledgors, donors, or settlors. In  the case 
of an estate which is an affiliate, tacking 
o f the holding period w ill be permitted; 
but as set forth below, there would be a 
lim itation on the amount resold. In  the 
event the estate is not an affiliate, there 
will be no holding period requirement and 
no lim itation on the amount, but pro
visions o f the rule relating to current 
public information, manner o f sale, no
tice of sale and bona fide intention to 
sell shall apply.

A  purchaser in a private placement or 
series of private placements would not be 
permitted to tack the holding period o f 
the prior owner. In  addition, there would 
be limitations on the amount of restricted 
securities resold as indicated below.

Limitation on amount of securities sold. 
I f  the securities are traded on a regis
tered national securities exchange, the 
amount which may be sold in any 6- 
month period shall not exceed the lesser 
o f 1 percent o f the amount of the class 
outstanding as shown in the most recent 
report or statement published by the is
suer, or the average weekly reported 
volume of trading on all such exchanges 
over the 4-week period prior to the date 
o f the required notice o f sale described 
below. The average weekly reported 
volume standard has been selected for 
purposes o f computing the amount 
rather than the largest aggregate re
ported volume during any week within 
the 4 calendar weeks preceding the re
ceipt o f the order which is the standard 
in Rule 154. This standard was selected 
because the Commission believes that the 
increase in reported “block” trades may 
result in substantial fluctuations in re
ported volume in any 1 week of a 4-week 
period. Accordingly, one week’s trading 
volume would not necessarily provide a 
meaningful indication of regular trading 
volume. I f  the securities are not traded 
on an exchange, the amount which may 
be sold in any 6-month period shall not 
exceed 1 percent of the amount o f the 
class outstanding as shown in the most 
recent report or statement published by 
the issuer. In  computing the limitation on 
the amount, the securities sold in private 
placements or covered by a registration 
statement under the Act or pursuant to 
an exemption under Regulation A under

the Act are not included. However, any 
sales pursuant to Rule 237, discussed 
below, would be aggregated.

In  light o f the comments received on 
the provisions of the rule, as proposed, 
relating to aggregation o f the sales of 
restricted securities by various persons, 
the aggregation provisions of the rule, as 
adopted, have been revised. The rule 
provides that, if a holder of restricted 
securities sells such securities in a private 
placement, the purchaser’s resales can 
only be made following a new 2-year 
holding period and need not be aggre
gated with any amount of securities sold 
by the seller after that period. However, 
resales of restricted securities by all per
sons agreeing to act in concert shall be 
aggregated. Amounts sold by a donee or 
trust, during any period of 6 months 
within 2 years after the acquisition of 
the securities by the donee or trust, shall 
be aggregated with those sold by the 
donor or settlor. Amounts of securities 
sold for the account o f a pledgee or pur
chaser of pledged securities during any 
period o f 6 months within 2 years after 
a default in the obligation secured by 
the pledge, shall be aggregated with the 
amount of securities sold by the pledgor. 
Since the donee, trust and pledgee stands 
in the “shoes” o f the donor, settlor, and 
pledgor, the former persons are subject 
to the latter persons’ limitations under 
the rule. The purpose of limited aggrega
tion is consistent with the objectives of 
the Act, for otherwise a distribution or 
redistribution may be effectuated by such 
means as gifts, pledges, and trusts.

In  computing the amount of securities 
an affiliate may sell pursuant to the rule, 
sales of nonrestricted securities would be 
aggregated with sales of restricted 
securities. Further, resales of securities 
by affiliates who agree to act in concert 
with respect to such securities shall be 
aggregated.

Should reliable volume figures become 
publicly available through the auto
mated quotation service of NASD, Inc. 
(NASDAQ), the Commission will con
sider amending the rule relating to over- 
the-counter companies to base the 
amount of securities which may be sola 
on such volume, as in the case of secu
rities listed on exchanges.

The rule permits sales within succes
sive 6-month periods, but no accumula
tion would be permitted. For example, 
the holder o f restricted securities of an 
over-the-counter company may sell up 
to one percent in every successive 
months, subject to the aggregation pr 
visions where applicable, but he canno 
skip 6 months and then sell an accwnu- 
lated 2 percent in the following 6 months.

Manner of sale. The rule providesthat 
the securities shall' be sold m 
transactions within the ° f r^r.
tion 4(4) o f the Act, and that the per 
son selling the securities shall not sol y 
or arrange for the solicitation 
orders or make any payment in 
tion with the sale other than 
broker who executes the sell oruer. _

Brokers’ transactions are defined 
the rule to include transactions inwma 
a broker does no more than execute
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sell order as agent and receives no more 
«laa the usual and customary commis
sion. liie  broker may not solicit buy 
orders, but he may inquire o f other 
brokers or dealers who have indicated 
an interest in the securities within the 
preceding 60 days.®

In addition, the rule provides that the 
broker shall make a reasonable inquiry 
to ascertain whether the seller is en
gaged in a distribution. Reasonable in
quiry should include, among other mat
ters, inquiry as to the length of time the 
seller has held the securities; the amount 
of securities the seller and “ chargeable” 
person have sold in the past six months; 
whether he intends to sell securities of 
the same class through any other Paeans; 
the number of shares of the class out
standing or the relevant trading volume; 
and whether the seller has solicited or 
made any arrangement for the solicita
tion of buy orders, or has made any pay
ment to any other person in connection 
with the proposed transaction.

Because Rule 144 covers “brokers’ 
transactions” in section 4(4) of the Act, 
Rule 154 (17 CFR 230.154) has been 
rescinded.

Notice of offering. The rule requires 
that a person desiring to sell securities 
in reliance upon the rule must file with 
the Commission a notice to that effect. 
The notice must be transmitted to the 
Commission concurrently with the plac
ing with a broker of an order for the 
sale of the securities. A form of notice is 
attached. I f  all of the securities men
tioned in the notice are not sold within 
90 days after the filing of the notice, an 
amended notice must be transmitted to 
the Commission concurrently with the 
commencement of any further sales of 
the securities. The notice will be a pub
lic document. A notice is not required to 
be filed with respect to transactions dur
ing any period of 6 months involving 
not more than 500 shares or other units 
or $10,000 whichever is less.

Bona fide intention to sell. In order to 
avoid persons filing any notice of offering 
“for the shelf,” the rule provides that a 
person shall have a bona fide intention 
to sell the securities within a reason
able time after the filing o f the notice.

O peration  of  th e  R u le

The rule will apply on a prospective 
basis to transactions in restricted securi
ties acquired after the effective date of 
the rule. With respect to restricted 
securities acquired by a noncontrolling 
Person prior to the effective date of the 
rule, such persons would have the choice 

c?n}Plying with the new rule or the 
"Pùnistrative interpretations in effect 
at the time of his resale. Brokers who act 
85 agents for controlling persons in con
nection with the sale of restricted and

®erles” and Buie 144, as inl- 
. ^ 1y P roPosed> would also have pemjitited 
ri t>rolter insert quotations in tin inter- 
. 6r Quotation service. However, such a pro

le?011 would raise questions of conflict with 
„ ^ “ ^uipulative provisions of Rule 

char»*,» aL. 240.10b-6) under the Ex- 
ng Act and accordingly has been deleted.

other securities acquired prior to the 
effective date of the rule, will be required 
to comply with the provisions of the 
new rule in order for their transactions 
to be exempt from registration pursuant 
to section 4(4) of the Act. The provisions 
of the rule would be strictly construed 
and persons selling pursuant to the rule 
would have the burden of proving its 
availability.

The staff w ill not issue no-action let
ters with respect to resales of securities 
acquired after the effective date of the 
rule, but would issue interpretative let
ters to assist persons in complying with 
the new rule. In  connection with securi
ties acquired prior to the adoption of the 
rule, the staff would continue to issue 
no-action letters. In this regard, Release 
No. 5186 proposing Rule 144 stated that 
the staff would no longer give weight to 
the “change in circumstances” concept 
in issuing “no-action” letters. This has 
been reconsidered and it has been deter
mined that solely with respect to securi
ties acquired prior to the adoption of 
the rule, the staff will continue to con
sider “ changes in circumstances” in issu
ing “no-action” letters for to do other
wise at this time appears unfair due to 
the retroactive effect. AS to the applica
tion of the “ change in circumstances” 
concept to resales of restricted securities 
acquired subsequent to the effective date 
of this rule, attention is drawn to the 
Commission’s position previously stated 
on page 3 of this release.

In view of the objectives and policies 
underlying the Act, the rule shall not be 
available to any individual or entity with 
respect to any transaction which, al
though in technical compliance with the 
provisions o f the rule, is part of a plan 
by such individual or entity to distribute 
or redistribute securities to the public. 
In such case, registration is required.

While Rule 144 relates to transactions 
exempted by sections 4(1) and 4(4) of 
the Act from the registration provisions 
of section 5, it would not provide an ex
emption from the antifraud provisions 
of the securities laws or the civil liabili
ties provisions of section 12(2) of the 
Act or other provisions of the securities 
laws.

It  should be recognized that the rule 
is in the nature of an experiment and 
the Commission will observe its opera
tion to determine whether it is consistent 
with the objectives o f the Act. I f  ex
perience with the rule indicates that it 
is not operating for the protection of in
vestors, it will be rescinded or appropri
ately amended.

R elated R u les  and O ther  
A m en d m e n t s

Rule 237. The Commission recognized 
that noncontrolling persons owning re
stricted securities of issuers which do 
not satisfy all o f the conditions of Rule 
144 might have difficulty in selling those 
securities due to circumstances beyond 
their control. Accordingly, in order to 
avoid unduly restricting the liquidity of 
such investments, the Commission has 
adopted Rule 237 under section 3(b) of

the Act. Under that rule any person satis
fying the conditions of the rule will be 
permitted to sell an amount of securities 
not exceeding the lesser of the gross pro
ceeds from the sale of 1 percent of the 
securities o f the class outstanding or 
$50,000 during any 12-month period, re
duced by the amount of any other sales 
pursuant to an exemption under sec
tion 3(b) of the Act or Rule 144 during 
the period. Those conditions are:

1. The personT is not an issuer, an a f
filiate o f the issuer or a broker or dealer;

2. The person has owned and fully paid 
for the securities for 5 or more years;

3. The issuer is a domestic organiza
tion which has been actively engaged in 
business as a going concern for at least 
the last 5 years;

4. The securities are sold in negotiated 
transactions otherwise than through a 
broker or dealer; and

5. The person files the required notice 
with the appropriate regional office of 
the Commission at least 10 days before 
the sale, indicating, among other things, 
his name, the name of the issuer, the 
amount o f securities to be sold and the 
amount sold within the past 12 months.

Regulation A. The Commission has 
adopted amendments to Regulation A  so 
that an 'offering not to exceed $100,000 
can be made by noncontrolling persons, 
or an aggregate o f $300,000 by all such 
persons, during any one year without o ff
setting such amounts against the amount 
available to the issuer under a Regula
tion A  offering. This broadening of the 
availability o f Regulation A  will provide 
a means by which noncontrolling inves
tors in small businesses may resell their 
restricted securities.

Amendments to Form 10-K and Form  
10-Q. As mentioned previously, the Com
mission has adopted amendments to 
Forms 10-K and 10-Q to require a state
ment by the registrant that all filings 
required to be made have been made 
during the preceding 90 days and in ad- 
-dition that the registrant has filed the 
most recent annual report required to be 
filed.

The Commission has adopted further 
amendments to these forms requiring 
certain information relating to the issu
ance of unregistered securities in reli
ance upon an exemption from registra
tion under the Act.

Applicability of the antifraud provi
sions to sales of restricted securities. 
Although private offerings are exempt 
from the registration provisions of the 
Act by virtue of section 4(2), that exemp
tion does not apply to a public resale 
o f the securities by the purchaser. The 
Commission is particularly concerned 
about the position in which purchasers 
of such securities find themselves when 
they later desire to resell the securities. 
The antifraud provisions of the Securi
ties Act, including section 17(a) of the 
Act and section 10(b) of the Exchange 
Act and Rule 10b-5 thereunder, make it

T Defined as in Rule 144(a) (2) above.
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unlawful, in connection with the pur
chase or sale of a security, to make mis
leading statements or to omit the dis
closure o f material facts, and prohibit 
other fraudulent or deceptive practices. 
The Commission is o f the opinion that 
these provisions are violated when an 
issuer, an affiliate of the issuer, or other 
persons, in connection with a private 
placement of securities, fa il to inform 
the purchaser fully as to the circum
stances under which he is required to 
take and hold the securities and the lim i
tations upon their resale. A more detailed 
release concerning these matters has 
been issued in connection with the adop
tion o f Rule 144 and the related rules 
and amendments.

Use of legends and stop-transfer in
structions. Precautions by issuers are 
essential to assure that a public offering 
does not result from resale of securi
ties initially purchased in transactions 
claimed to be exempt under section 4(2) 
o f the Act. (Attention is directed to 
Securities Act Release No. 5121 which 
discusses the use of legends and stop- 
transfer instructions as evidence of a 
nonpublic offering.) Although such as
surance cannot be obtained merely by 
the use of an appropriate legend on stock 
certificates or other evidences of owner
ship, or by appropriate instructions to 
transfer agents, these devices serve a 
useful policing function, and the use of 
such devices is strongly suggested by the 
Commission and will be considered a 
factor in determining whether in fact 
there has been a private placement.

Contractual registration or other 
rights for resale of restricted securities. 
Issuers, brokers, dealers, private placees 
and other holders of restricted securities 
are hereby put on notice that the Com
mission deems it appropriate that such 
persons when acquiring such securities, 
should consider contracting for registra
tion or other rights, so that, if they 
desire to distribute their securities rather 
than resell in trading transactions pur
suant to the rule, they can do so in a 
manner consistent with the provisions of 
the Act, i.e., by filing a registration state
ment or a notification under Regula
tion A. I f  the issuer does not file reports 
pursuant to section 13 or 15(d) of the 
Exchange Act, such persons should con
sider obtaining an agreement by the 
issuer to register voluntarily under that 
Act so that Rule 144 may be available.

Business combinations. On October 9, 
1969, the Commission gave notice of pro
posed revisions to Rule 133 (17 CFR 230.- 
133) and Form S-14 (17 CFR 239.23), of 
proposed new Rules 153A (17 CFR 230.- 
153a) and 181 (17 CFR 230.181) under 
the Act and o f a proposed amendment 
to Rule 14a-2 (17CFR240.14a~2) of Reg
ulation 14A under the Exchange Act (Re
lease No. 8711; 34 F.R. 17180). Comments 
have been received and the staff is cur
rently preparing its recommendations 
for submission to the Commission for 
decision in the near f  uture.

Short form registration under the Se
curities Act. The Commission has 
amended Form S-7 (17 CFR 239.26) to 
expand its coverage and has recently pro

posed amendments to Form S-46 (17 CFR 
239.27; see 36 F.R. 23256) which simpli
fied registration of securities offered by 
persons other than the issuer, securities 
offered in certain conversions and securi
ties to be issued on the exercise of certain 
warrants. The Commission is observing 
the operation of these forms, and may at 
a later date broaden their availability if 
it appears to be in the public interest 
and consistent with the protection of 
investors.

Commission Action :
I. Part 230 of Chapter I I  of Title 17 of 

the Code of Federal Regulations is 
amended by adding thereunder a new 
§ 230.144 to read as follows and by res
cinding §§ 230.154 and 230.155.
,§ 230.144 Persons deemed not to be 

engaged in a distribution and there
fore not underwriters.

P relim in ary  N ote

Rule 144 is designed to implement the 
fundamental purposes of the Act, as ex
pressed in its preamble, “To provide full and 
fair disclosure of the character of the securi
ties sold in interstate commerce and through 
the mails, and to prevent fraud in the sale 
thereof * * *” The rule is designed to pro
hibit the creation of public markets in se
curities of issuers concerning which adequate 
current information is not available to the 
public. At the same time, where adequate 
current information concerning the issuer 
is available to the public, the rule permits 
the public sale in ordinary trading transac
tions of limited amounts of securities owned 
by persons controlling, controlled by or un
der common control with the issuer and by 
persons who have acquired restricted securi
ties of the issuer.

Certain basic principles are essential to an 
understanding of the requirement of regis
tration in the Act:

1. If any person utilizes the jurisdictional 
means to sell any nonexempt security to any 
other person, the security must be registered 
unless a statutory exemption can be found 
for the transaction.

2. In addition to the exemptions found in 
Section 3, four exemptions applicable to 
transactions in securities are contained in 
section 4. Three of these section 4 exemp
tions are clearly not available to anyone act
ing as an “underwriter” of securities. (The 
fourth, found in section 4 (4 ), is available 
only to those who act as brokers under cer
tain limited circumstances.) An understand
ing of the term “underwriter” is therefore 
important to anyone who wishes to deter
mine whether or not an exemption from 
registration is available for his sale of 
securities.

The term underwriter is broadly defined in  
section 2(11) of the Act to mean any person 
who has purchased from an issuer with a 
view to, or offers or sells for an issuer in 
connection with, the distribution of any se
curity, or participates or has a direct or in
direct participation in any such undertaking, 
or participates or has a participation in the 
direct or indirect underwriting of any such 
undertaking. The interpretation, of this defi
nition has traditionally focused on the words 
“with a view to” in the phrase “purchased 
from an issuer with a view to * * * distri
bution.” Thus, an investment banking firm 
which arranges with an issuer for the public 
sale of its securities is clearly an “under
writer” under that section, individual in
vestors who are not professionals in the 
securities business may also be “under
writers” within the meaning of that term as 
used in the Act if they act as links in a

chain of transactions through which securi
ties move from an issuer to the public. Since 
lit is difficult to ascertain the mental state 
of the purchaser at the time of his acquisi
tion, subsequent acts and circumstances have 
been considered to determine whether such 
person took with a view to distribution at 
the time of his acquisition. Emphasis has 
been placed on factors such as the length of 
time the person has held the securities and 
whether there has been an unforeseeable 
change in circumstances of the holder. Ex
perience has shown, however, that reliance 
upon such factors as the above has not as
sured adequate protection of investors 
through the maintenance of informed trad
ing markets and has led to uncertainty in 
the application of the registration provisions 
of the Act.

It should be noted that the statutory lan
guage of section 2(11) is in the disjunctive. 
Thus, it is insufficient to conclude that a 
person is not an underwriter solely because 
he did not purchase securities from an is
suer with a view to their distribution. It 
must also be established that the person is 
not offering or selling for an issuer in con
nection with the distribution off the securi
ties, does not participate or have a direct or 
indirect participation in any such undertak
ing, and does not participate or have a par
ticipation in the direct or indirect under
writing of such an undertaking.

In determining when a person is deemed 
not to be engaged in a distribution several 
factors must be considered.

First, the purpose and underlying policy 
of the Act to protect investors requires that 
there be adequate current information con
cerning the issuer, whether the resales of 
securities by persons result in a distribution 
or are effected in trading transactions. Ac
cordingly, the availability of the rule is con
ditioned on the existence of adequate current 
public information.

Secondly, a holding period prior to resale 
is essential, among other reasons, to assure 
that those persons who buy under a claim 
of a section 4(2) exemption have assumed 
the economic risks of investment, and there
fore are not acting as conduits for sale to 
the public of unregistered securities, directly 
or indirectly, on behalf of an issuer. It 
should be noted that there is nothing in sec
tion 2(11) which places a time limit on a 
person’s status as an underwriter. The pub
lic has the same need for protection afforded 
by registration whether the securities are 
distributed shortly after their purchase or 
after a considerable length of time.

A  third factor, which must be considered 
in determining what is deemed not to con
stitute a “distribution”, is the impact of the 
particular transaction or transactions on the 
trading markets. Section 4(1) was intended 
to exempt only routine trading transactions 
between individual investors with respect to 
securities already issued and not to exem.pi 
distributions by issuers or acts of other indi
viduals who engage in steps necessary to 
such distributions. Therefore, a person re
selling securities under section 4(1) off tne 
Act must sell the securities in such 
quantities and in such a manner as not 
disrupt the trading markets. The larger 
amount of securities Involved, the 111 
likely it is that such resales may invoiv 
methods of offering and amounts of a>mpen- 
satlon usually associated with a distribut. l 
rather than routine trading transacuoiffl. 
Thus, solicitation of buy orders or the pay 
ment . of extra compensation are not per
mitted by the rule.

In  summary, if the sale in 
made in accordance with all of the pr 
sions of the section as set forth below, y 
person who sells restricted securitie 
be deemed not to be engaged in a distr 
tion of such securities and therefore n
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underwriter thereof. The rule also provides 
that any person who sells restricted or other 
gecurities on behalf of a person in a con
trol relationship with the issuer shall be 
deemed not to be engaged in a distribution 
of such securities and therefore not to be 
an underwriter thereof, if the sale is made 
In accordance with all the conditions of the 
section.

(a) Definitions. The following defini
tions shall apply for the purposes of this 
section.

(1) An “affiliate” of an issuer is a 
person that directly, or indirectly 
through one or more intermediaries, 
controls, or is controlled by, or is under 
common control with, such issuer.

(2) The term “person” when used 
with reference to a person for whose ac
count securities are to be sold in reliance 
upon this section includes, in addition to 
such person, all of the following persons:

(i) Any relative or spouse of such per
son, or any relative of such spouse, any 
one of whom has the same home as 
such person:

(ii) Any trust or estate in which such 
person or any of the persons specified in 
subdivision (i) of this subparagraph 
collectively own 10 percent or more 
of the total beneficial interest or of which 
any of such persons serve as trustee, ex
ecutor or in any similar capacity; and

(iii) Any corporation or other organi
zation (other than the issuer) in which 
such person or any of the persons speci
fied in subdivision (i) of this sub- 
paragraph are the beneficial owners col
lectively of 10 percent or more of any 
class of equity securities or 10 percent 
or more of the equity interest.

(3) The term “restricted securities” 
means securities acquired directly or in
directly from the issuer thereof, or from 
an affiliate of such issuer, in a transac
tion or chain of transactions not involv
ing any public offering.

(b) Conditions to be met. Any affiliate 
or other person who sells restricted se
curities of an issuer for his own account, 
or any person who sells restricted or any 
other securities for the account o f an 
affiliate of the issuer of such securities, 
shall be deemed not to be engaged in a 
distribution of such securities and there
fore not to be an underwriter thereof 
within the meaning o f section 2(11) of 
the Act if all of the conditions o f this 
section are met.

(c) Current public information. There 
shall be available adequate current pub
lic information with respect to the issuer 
of the securities. Such information shall 
~  deemed to be available only if either 
of the following conditions is met:

(1) Filing of reports. The issuer has 
securities registered pursuant to sec- 

the Securities Exchange Act 
or 1934 and has filed the reports required 
w be filed by section 13 o f that Act for 

of at least 90 days immediately 
F 60®1™ ? the sale of the securities and 
n Edition has filed the most recent 
annual report required to be filed there- 
<molff,4.orx^as socurities registered pur- 

i£e Securities Act of 1933 and 
the rePorts required to be filed 

* flS S 1<? L 15(d) of the Securities Ex- §e Act of 1934 for a period of at

least 90 days immediately preceding the 
sale of the securities and in addition has 
filed the most recent annual report re
quired to be filed thereunder. The person 
for whose account the securities are to 
be sold shall be entitled to rely upon 
a statement in  whichever is the most 
recent report, quarterly or annual, re
quired to be filed and filed by the issuer 
that such issuer has complied with such 
requirements, unless he knows or has 
reason to believe that the issuer has not 
complied with such requirements. Such 
person shall also be entitled to rely upon 
a written statement from the issuer that 
it has complied with such reporting re
quirements unless he knows or has reason 
to believe that the issuer has not com
plied with such requirements.

(2) Other public information. I f  the 
issuer is not subject to section 13 or 15(d) 
o f the Securities Exchange Act of 1934, 
there is publicly available the informa
tion concerning the issuer specified in 
subdivision (i) to (x iv ), inclusive, and 
subdivision (xvi) o f paragraph (a ) (4) of 
§ 240.15c2-ll of this chapter or, i f  the 
issuer is an insurance company, the in
formation specified in section 12(g)(2 )
(G ) (i) o f that Act.

(d ) Holding period for restricted se
curities. I f  the securities sold are re
stricted securities, the following provi
sions apply:

(1) General rule. The person for 
whose account the securities are sold 
shall have been the beneficial owner o f 
the securities for a period of at least 2 
years prior to the sale and, if the secu
rities were purchased, the fu ll purchase 
price or other consideration shall have 
been paid or given at least 2 years prior 
to the sale.

(2 ) Promissory notes, other obliga
tions or installment contracts. Giving 
the person from whom the securities 
were purchased a promissory note or 
other obligation to pay the purchase 
price, or entering into an installment 
purchasex contract with such person, 
shall not be deemed full payment o f the 
purchase price unless the promissory 
note, obligation or contract—

(i) Provides for full recourse against 
the purchaser o f the securities;

(ii) Is secured by collateral, other 
than the securities purchased, having a 
fa ir market value at least equal to the 
purchase price o f the securities pur
chased; and

(iii) Shall have been discharged by 
payment in fu ll prior to the sale of the 
securities.

(3) Short sales, puts or other options 
to sell securities. In  computing the 2- 
year holding period the following periods 
shall be excluded:

(i) I f  the securities sold are equity 
securities, there shall be excluded any 
period during which the person for 
whose account they are sold had a short 
position in, or any put or other option 
to dispose of, any equity securities of 
the same class or any securities convert
ible into securities of such class; and

(ii) I f  the securities sold are noncon
vertible debt securities, there shall be 
excluded any period during which the 
person for whose account they are sold

had a short position in, or any put or 
other option to dispose of, any noncon
vertible debt securities o f the same 
issuer.

(4) Determination of holding period. 
The following provisions shall apply for 
the purpose of determining the period 
securities have been held:

(i) Stock dividends, splits and recap
italizations. Securities acquired from the 
issuer as a dividend or pursuant to a 
stock split, reverse split or recapitaliza
tion shall be deemed to have been ac
quired at the same time as the securities 
on which the dividend or, if more than 
one, the initial dividend was paid, the 
securities involved in the split or reverse 
split, or the securities surrendered in con
nection with the recapitalization;

(ii) Conversions. I f  the securities sold 
were acquired from the issuer for a con
sideration consisting solely of other secu
rities of the same issuer surrendered for 
conversion, the securities so acquired 
shall be deemed to have been acquired at 
the same time as the securities surren
dered for conversion;

(iii) Contingent issuance of securities. 
Securities acquired as a contingent pay
ment of the purchase price of an equity 
interest in a business, or the assets of a 
business, sold to the issuer or an affiliate 
of the issuer shall be deemed to have been 
acquired at the time of such sale i f  the 
issuer or affiliate was then committed to 
issue the securities subject only to condi
tions other than the payment of fur
ther consideration for such securities. 
An agreement entered into in connection 
with any such purchase to remain in the 
employment of, or not to compete with, 
the issuer or affiliate or the rendering 
of services pursuant to such agreement 
shall not be deemed to be the payment of 
further consideration for such securities.

(iv ) Pledged securities. Securities 
which are bona fide pledged by any per
son other than the issuer when sold by 
the pledgee, or by a purchaser, after a de
fault in the obligation secured by the 
pledge, shall be deemed to have been ac
quired when they were acquired by the 
pledgor, except that if the securities were 
pledged without recourse they shall be# 
deemed to have been acquired by the* 
pledgee at the time o f the pledge or by 
the purchaser at the time of purchase.

N ote: Securities sold by the pledgee shall 
be aggregated with those sold by the pledgor, 
as provided in paragraph (e) (3) (11) of this 
section.

(v ) Gifts of securities. Securities ac
quired from any person, other than the 
issuer, by g ift shall be deemed to have 
been acquired by the donee when they 
were acquired by the donor;

N ote: Securities sold by the donee shall be 
aggregated with those sold by the donor, as 
provided in paragraph (e) (3) (iii) of this 
section.

(v i) Trusts. Securities acquired from, 
the settlor o f a trust by the trust or ac
quired from the trust by the beneficiaries 
thereof shall be deemed to have been ac
quired when they were acquired by the 
settlor;
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N ote : Securities sold by the trust shall be 

aggregated with those sold by the settlor of 
the trust, as provided in paragraph (e) (3) 
(iv) of this section.

(v ii) Estates. Securities held by the 
estate of a deceased person or acquired 
from such an estate by the beneficiaries 
thereof shall be deemed to have been ac
quired when they were acquired by the 
deceased person, except that no holding 
period is required if the estate is not an 
affiliate of the issuer or if the securities 
are sold by a beneficiary of the estate 
who is not such an affiliate.

Notes: (a ) Securities sold by the estate 
shall be aggregated with those sold by the 
deceased person, as provided in paragraph 
(e) (3) (v ) of this section, if the estate is an 
affiliate of the issuer.

(b ) While there is no holding period or 
amount limitation for estates and benefi
ciaries thereof which are not affiliates of the 
insurer, paragraphs (c ), ( f ) ,  (g ),  (h ), and 
(i) of the section apply to securities sold by 
such persons in reliance upon the section,

(e) Limitation on amount of securi
ties sold. Except as hereinafter provided, 
the amount of-securities which may be 
sold in reliance upon this section shall be 
determined as follows:

(1) Sales by affiliates. I f  restricted or 
other securities are sold for the account 
of an affiliate of the issuer, the amount 
of securities sold, together with all sales 
o f restricted and other securities of the 
same class for the account of such per
son within the preceding 6 months, shall 
not exceed the following:

(1) I f  the securities are admitted to 
trading on a national securities ex
change, the lesser o f (a ) 1 percent of 
the shares or other units of the class 
outstanding as shown by the most recent 
report or statement published by the is
suer, or (b ) the average weekly reported 
volume of trading in such securities on 
all securities exchanges during the 4 
calendar weeks preceding the filing of 
the notice required by paragraph (h ) of 
this section, or if no such notice is re
quired the receipt of the order to execute 
the transaction by the broker; or

(ii) I f  the securities are not traded on 
a national securities exchange, 1 per
cent of the shares or other units of the 
class outstanding as shown by the most 
recent report or statement published by 
the issuer.

(2) Sales by persons other than affil
iates. The amount of restricted securi
ties sold for the account of any person 
other than an affiliate of the issuer, 
together with all other sales of restricted 
securities of the same class for the ac
count of such person within the preced
ing 6 months, shall not exceed the 
amount specified in subparagraph (1) 
(i) or (ii) of this paragraph, whichever 
is applicable.

(3) Determination of amount. For the 
purpose of determining the amount of 
securities specified in subparagraphs (1) 
and (2) of this paragraph, the following 
provisions shall apply:

(i) Where both convertible securities 
and securities o f the class into which 
they are convertible are sold, the amount 
of convertible securities sold shall be 
deemed to be the amount of securities

of the class into which they are converti
ble for the purpose o f determining the 
aggregate amount o f securities of both 
classes sold;

(ii) The amount o f securities sold for 
the account o f a pledgee thereof, or for 
the account o f a purchaser of the pledged 
securities, during any period o f 6 months 
within 2 years after a default in the 
obligation secured by the pledge and the 
amount of securities sold during the same 
6-month period for the account o f the 
pledgor shall not exceed, in the aggre
gate, the amount specified in subpara
graph (1) or (2) of this paragraph 
whichever is applicable;

(iii) The amount o f securities sold for 
the account o f a donee thereof during 
any period of 6 months within 2 years 
after the donation, and the amount of 
securities sold during the same 6-month 
period for the account of the donor, shall 
not exceed, in the aggregate, the amount 
specified in subparagraph (1) or (2) of 
this paragraph, whichever is applicable;

(iv ) Where securities were acquired by 
a trust from the settlor of the trust, the 
amount of such securities sold for the 
account o f the trust during any period 
o f 6 months within' 2 years after the 
acquisition o f the securities by the trust, 
and the amount of securities sold dining 
the same 6-month period for the account 
o f the settlor, shall not exceed, in the 
aggregate, the amount specified in sub- 
paragraph (1) or (2) of this paragraph, 
whichever is applicable;

(v ) The amount of securities sold for 
the account o f the estate of a deceased 
person, or for the account o f a benefici
ary o f such estate, during any period 
o f 6 months and the amount of securities 
sold during the same period for the ac
count o f the deceased person prior to his 
death shall not exceed, in the aggregate, 
the amount specified in subparagraph 
(1) or (2) o f this paragraph, whichever 
is applicable: Provided, That no lim ita
tion on amount shall apply if  the estate 
or beneficiary thereof is not an affiliate 
of the issuer;

(v i) When two or more affiliates or 
other persons agree to act in concert 
for the purpose of selling securities o f 
an issuer, all securities o f the same class 
sold for the account o f all such persons 
during any period o f 6 months shall be 
aggregated for the purpose of determin
ing the limitation on the amount o f secu
rities sold; and

(vii) Securities sold pursuant to an 
effective registration statement under the 
Act or pursuant to an exemption pro
vided by section 4(2) of the Act or by 
Regulation A under the Act need not be 
included in determining the amount of 
securities sold in reliance upon this 
section.

(f ) Manner of sale. The securities 
shall be sold in “brokers’ transactions” 
within the meaning of section 4(4) o f the 
Act and the person selling the securities 
shall not (1) solicit or arrange for the 
solicitation of orders to buy the securi
ties in anticipation of or in connection 
with such transactions, or (2) make any 
payment in connection with the offering 
or sale of the securities to any person

other than the broker who executes the 
order to sell the securities.

(g ) Brokers’ transactions. The term 
“brokers’ transactions” in section 4(4) 
of the Act shall for the purposes of this 
section be deemed to include transactions 
by a broker in which such broker—

(1) Does no more than execute the or- 
der or orders to sell the securities as 
agent for the person for whose account 
the securities are sold; and receives no 
more than the usual and customary 
broker’s commission;

(2) Neither solicits nor arranges for 
the solicitation of customers’ orders to 
buy the securities in anticipation of or in 
connection with the transaction; Pro
vided, That the foregoing shall not pre
clude inquiries by the broker or other 
brokers or dealers who have indicated 
an interest in the securities within the 
preceding 60 days; and

(3) After reasonable inquiry is not 
aware o f circumstances indicating that 
the person for whose account the se
curities are sold is an underwriter with 
respect to the securities or that the 
transaction is a part o f a distribution of 
securities of the issuer. Without limiting 
the foregoing, the broker shall be deemed 
to be aware of any facts or statements 
contained in the notice required by par
agraph (h ) of this section.

N otes: (i) The broker, for his own protec
tion, should obtain and retain in his files a 
copy of the notice required by paragraph 
(h ) of this section.

(ii) The reasonable inquiry required by 
paragraph (g) (3) of this section should in
clude, but not necessarily be limited to, in
quiry as to the following matters:

(o) The length of time the securities have 
been held by the person for whose account 
they are to be sold. I f  practicable, the inquiry 
should include physical inspection of the

(b ) The nature of the transaction in 
which the securities were acquired by such 
person:

(c) The amount of securities of the some 
class sold during the past 6 months by ail 
persons whose sales are required to be taken 
into consideration pursuant to paragraph 
(e) of this section;

(d ) Whether such person intends to sen 
additional securities of the same class 
through any other means;

(e) Whether such person has solicited or 
made any arrangement for the solicitation 
of buy orders in connection with the pro
posed sale of securities;

(/) Whether such person has made any 
payment to any other person in 
with the proposed sale of the securities,

(g ) The number of shares or other units 
the class outstanding, or the relevant traa-

* ing volume.
(h ) Notice of proposed sale. Coiicffi’’ 

rentiy with the placing with a broker 
an order to execute a sale of any secun- 
ties in reliance upon this rule, there s 
be transmitted to the Commission, a 
principal office in Washington, D. •> 
filing three copies of a notice on * . h 
144 (§ 239.144 of this chapter) wju 
shall be signed by the person for whose 
account the securities are to be s • 
Provided, That such a notice need 
filed if the amount of securities to be 
during any period of 6 months does 
exceed 500 shares or other units and t
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aggregate sale price thereof does not 
exceed $10,000. I f  all of the securities 
for which a notice is filed are not sold 
within 90 days after the filing of such 
notice, an amended notice shall be trans
mitted to the Commission concurrently 
with the commencement of any further 
sales of such securities. Neither the filing 
of such notice nor the failure o f the 
Commission to comment thereon shall 
be deemed to preclude the Commission 
from taking any action it deems neces
sary or appropriate with respect to the 
sale of the securities referred to in such 
notice.

(i) Bona fide intention to sell. The 
person filing the notice required by para
graph (h) of this section shall have a 
bona fide intention to sell the securities 
referred to therein within a reasonable 
time after the filing of such notice.
§§ 230.154,230.155 [Rescinded]

H. Part 239 of Chapter n  of T itle 17 
of the Code of Federal Regulations is 
amended by adding thereunder a new 
§ 239.144 reading as follows:
§ 239.144 Form 144, for notice of pro

posed sale o f restricted securities 
pursuant to § 230.144 o f this 
chapter.

(a) This form shall be filed in tripli
cate with the Commission by each person 
desiring to make an offering o f restricted 
securities in reliance upon § 230.144 of 
this chapter at least 10 days prior to the 
commencement of such offering. This 
form shall also be completed and filed by 
such person, if all such securities are 
not sold within 90 days after the filing 
of the initial notice on this form, as an 
amended notice of such proposed re
offering at least 10 days prior to ' any 
further sales of such securities. An 
amended Form 144 shall be filed at the 
expiration of each 90-day period follow
ing the prior filing if any unsold securi
ties are to be reoffered thereafter, and 
at least 10 days prior to the commence
ment of the reoffering of such securities.

(b) The notice on Form 144 is not 
required to be filed with respect to trans
actions in which the initial offering of 
restricted securities involves not more 
than 500 shares or other unite or $10,000, 
whichever is less.

No te : Copies of Form 144 have been filed.
» the Office of Federal Register as part 

of this document. Additional copies will be 
available upon request from the Securities 
^E xchange Commission, Washington, D.C. 
<qv549.

i adoption of Rule 144 and Form 
144, and the recission of Rule 154, are 
effective April 15, 1972. The recission of 
Kuie 155 is also effective April 15, 1972, 
except that it shall remain in effect with 
espect to securities acquired prior to the 

effective date of Rule 144 and not sold 
ereafter in accordance with all the 

Provisions of Rule 144.
The foregoing action was taken by the 

commission pursuant to its authority 
under the Securities Act of 1933, partic-

ularly section 19(a) in conjunction with 
sections 2(11), 4 (1 ), 4 (2 ), and 4 (4 ).
(Sec. 19 (a ), 48 Stat. 85; Sec. 209, 48 Stat. 908) 

By the Commission.
[ seal ] R onald  F . H u n t ,

Secretary.
[FR Doc.72-562 Filed 1-13-72;8:46 am]

[Release No. 33-5225]

PART 230— GENERAL RULES AND 
REGULATIONS SECURITIES ACT OF 
1933
PART 239^-FORMS PRESCRIBED 

UNDER SECURITIES ACT OF 1933
Amount of Securities Exempted

The Securities and Exchange Commis
sion has adopted certain amendments to 
its Regulation A  (17 CFR 230.251- 
230.263) under the Securities Act of 1933. 
Regulation A provides an exemption 
from registration under the Act for 
limited amounts of securities of certain 
issuers which meet the terms and condi
tions of the regulation. The regulation 
requires, among other things, the filing 
of a notification with the appropriate 
regional office of the Commission and 
the filing and use of an offering circular 
furnishing specified information in re
gard to the issuer and the securities 
offered.

Rule 254 (17 CFR 230.254) of Regula
tion A has been amended with respect to 
the amount of securities which may be 
offered thereunder. The amounts in the 
aggregate which may be offered by vari
ous persons dining any 12-month period 
are as follows: The issuer, an estate of 
a deceased person within 2 years after 
the death of such person, and affiliates 
o f the issuer may offer in the aggregate 
$500,000; except that any one affiliate 
(i.e., a person in a control relationship 
with the issuer) may offer only $100,000; 
and persons other than the issuer and its 
affiliates may offer $100,000 each, but 
the aggregate amount offered by all such 
other persons may not exceed $300,000 
and would not be included in computing 
the $500,000 ceiling. Securities issued by 
predecessors and certain affiliates of the 
issuer which were sold during the same 
12-month period by the person making 
the current offering would have to be in
cluded in determining the amount of the 
offering.

Item  11 of Schedule I  to Form 1-A (17 
CFR 239.90), the notification form, has 
been amended to provide that where the 
notification is filed by an issuer which has 
filed or is required to file with the Com
mission certified financial statements for 
its last fiscal year, the financial state
ments required to be included in the 
offering circular for such fiscal year shall 
be certified.

Two changes have been made in the 
rule as published for comment in Securi

ties Act Release No. 5188 (36 F.R. 18593). 
The first is that the definition of person 
has been conformed to that used in Rule 
144 (17 CFR 230.144). The second is that 
the rule has been revised to incorporate 
therein the limitations in the existing 
rule on the aggregate offering price of 
securities offered or sold by or on behalf 
of the estate of a deceased person within 
2 years after the death of such person 
and by or on behalf of affiliates of the 
issuer. The purpose of the proposed 
amendments was to assist small busi
nesses, to provide relief for nonaffiliates 
who wish to sell restricted securities, and 
not to otherwise materially change the 
provisions of the existing rule.

Commission action. I. Paragraph (a ) 
of § 230.254 of Chapter I I  of T itle 17 of 
the Code of Federal Regulations is 
amended to read as follows:
§ 230.254 Amount o f securities ex

empted.
(a ) For determining the requisite 

amount:
(1) The aggregate offering price of all 

securities of the issuer offered or sold 
pursuant to §§ 230.251 to 230.263 and 
any other securities offered or sold within
1 year prior to the commencement o f the 
proposed offering pursuant to any other 
exemption under section 3(b) of the Act 
or in violation of section 5(a) of the Act, 
shall not exceed the following amounts:

(1) $500,000 if the securities are offered 
or sold by or on behalf of the issuer, or 
by the estate o f a decedent who owned 
the securities at death if offered within
2 years a fter the death o f the decedent, 
or by affiliates of issuer: Provided, That 
the aggregate offering price o f securities 
offered or sold by or on behalf of any 
one affiliate, other than an estate shall 
not exceed $100,000; and

(ii) $100,000 if the securities are 
offered or sold by or on behalf o f any 
person other than the issuer or its affil
iates; provided that the aggregate offer
ing price of all such securities offered or 
sold by or on behalf of all such other 
persons shall not exceed $300,000: And 
provided, That the aggregate offering 
price of securities offered or sold by or on 
behalf of an estate pursuant to this para
graph and subdivision (i) of this sub- 
paragraph shall not exceed $500,000.

(2) When two or more persons agree 
to act in concert for the purpose of sell
ing securities of the issuer, all securities 
o f the same class sold for the account of 
all such persons during any 12-month 
period shall be aggregated for the pur
pose of determining the limitation on the 
amount of securities sold.

(3) The following definitions shall 
apply for the purposes of this rule:

(i) The term “securities of the issuer” 
shall include securities issued by any 
predecessor of the issuer or by any affili
ate o f the issuer which was organized or 
became such an affiliate within the past 
2 years.

(ii) The term “person” when used 
with reference to a person who offers 
securities in reliance upon the exemption
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