	
	
	




& Howe, P.C.
Memo
	To:
	Supervising Attorney

	From:
	Krista Diaz, Paralegal

	cc:
	Legal Team

	Date:
	1/26/20

	Re:
	Ms. Hernandez Matter (File No. 84-7312)


Facts:
Marisol Hernandez (our client) reached out to Jada Washington (the potential tutor) on Wednesday, August 22, 2012 via Email. Let it be noted that Marisol did not reach out to us for services until after discussing Jada’s position as the tutor. This being said Marisol and Jada do not have a valid contract that can yet be conducted and signed. The mere expression of an opinion as to an expectation, however carefully calculated by the party rendering it, is not a contract offer. Hawkins v. McGee, 84 N.H. 114 *, 146 A. 641, 1929 N.H. LEXIS 61. 
Marisol has started the process of making a contract by making an offer. Marisol offered Jada a tutoring job. Jada would be tutoring Marisol’s four children. Marisol advised Jada she would like her to begin services on September 1, 2012. If Jada were to accept the offer she would receive room and board, a $42,000 per year and insurance benefits. Marisol told Jada that she would be offered a one-year term as long as the three-month probationary period goes okay. Marisol would like to renew the same contract with Jada for another year after the first year is over, after the first two years Marisol would be open to renegotiating the contract.
In Jada’s response to Marisol she never accepted the agreement. Jada did however advise that there are some things she would like to add to the proposed contract. A letter that varies the terms of an offer constitutes a counteroffer. Borg-Warner Corp. v. Anchor Coupling Co., 16 Ill. 2d 234, 156 N.E.2d 513, 1958 Ill. LEXIS 428 In the event of a dispute Jada would like for her and Marisol to first try and resolve by negotiation. If the negotiations fail, she wants them to try mediation. In the event that negotiation and mediation fail they would then resort to arbitration. Jada does not want any dispute to be resolved by litigation. Jada also feels that if a dispute needs to be resolved it would have to be resolved within their current state, and using those laws. Jada acknowledged the fact that Marisol offered a stated term, however she feels it should be agreeable that she can terminate the current contract if she gives Marisol a four weeks’ notice. Jada would like an automatic salary increase of 10% after the first six months and a two-week paid vacation for each year of employment. Jada advised that in the event the contract goes forth with being signed, she would prefer to do it electronically. Jada proceeded to tell Marisol that she has another offer and will be deciding within the next two weeks.
Marisol emailed Jada back stating that she is “sure” her terms are agreeable. Marisol asked that Jada make arrangements to arrive there no later than August 28th, less than 5 full days after this last email was sent, so they could start school prep before school starts in September. 
Statue of Fraud:
The Statue of Fraud specifically states that any agreement that cannot be completed or fulfilled within one year must be made in writing. With Jada advising Marisol that she would like two weeks paid vacation with each year of employment, leads me to believe that Jada plans to be a tutor for Marisol’s children for longer than a year. With Marisol still continuing to advise Jada to be there on a certain date, even after these terms were made, this would make this contract fall under the Statue of Fraud law. The statute of frauds grew out of a purpose to intercept the frequency and success of actions based on nothing more than loose verbal statements or mere innuendos. To accomplish this, the statute requires that all actions based on agreements for longer than one year must depend on a written statement or memorandum, signed by the party to be charged. LaRue v. Kalex Constr. & Dev., Inc., 97 So. 3d 251, 2012 Fla. App. LEXIS 13911, 162 Lab. Cas. (CCH) P61,280, 37 Fla. L. Weekly D 2027
Potential Implications
 I believe that Jada could have a potential argument over the simple fact of signature for this potential contract. Marisol never denied the details of the contract Jada would like have added in, if anything she potentially agreed to the contract by telling Jada that she was “sure” her terms were agreeable. This being said even though there was never a dotted line signature, Marisol’s signature can conclude as one. However, our client has the stronger argument when it comes to mutual assent. Our main point of argument would be that both parties never actually came to any agreement for many parts of the contract. Specifically, when it comes to the benefits, salary and the contract.
Conclusion:
I believe a contract should be made, reviewed and signed on paper, not electronically to follow the law regarding Statue of Fraud. Both parties are willing to compromise and I don’t see a trial court being necessary. 

Very truly yours,
/s/ Krista D. Diaz
Krista D. Diaz
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Maria Hernandez
885 Fifth Avenue
Huntington, West Virginia 25705

Dear Ms. Hernandez,

	My name is Krista Diaz and I am the senior paralegal assigned to your case. I will be working closely with Heather White, the Attorney on your case. I am excited to get the chance to be working with you. Heather has provided me with an overview of the case and the E-Mails between you and Jada Washington. It is my understanding that you reached out to us to help formalize the tutoring position offered by you to Jada. After reviewing the case there are some aspects and clauses, we need to discuss in order to create a proper, binding contract.

	Although you and Jada discussed some of the appropriate details to form a contract, a contract was never actually created. The mere expression of an opinion as to an expectation, however carefully calculated by the party rendering it, is not a contract offer. You offered Jada a job tutoring her four kids for a salary of $42,000 per year with insurance benefits. Jada did not accept this offer. Jada counter offered advising that on top of her salary and insurance benefits she would like a two-week paid vacation, for each year of employment, and a 10% salary increase after her first six months of employment. In my professional opinion the automatic salary increase of 10% is a non-issue. Regarding the vacation, I do think a vacation needs to be added into Jada’s contract because it’s a great benefit for an employee to have. However, I think we should counteroffer Jada’s counteroffer and advise that it will be a non-paid two-week vacation, which is how most tutoring job offers are around the state. If you are not comfortable with this, you could also offer a PTO plan, that would be dependent on the hours she works. Either of those would be good options you are able to proceed with and can be discussed at a later time, if you don’t want to accept her counteroffer.

	Another issue that needs to be address directly before creating a contract is the clause regarding litigation plans. Jada advises in her email that “In event of dispute, I would like us to attempt to resolve the dispute by negotiation.  If our negotiations fail, I would like us to try mediation.  Only if negotiation and mediation fail would we resort to arbitration.  Disputes would not be resolved by litigation.  Also, disputes will be resolved in this state, using the laws of this state.” In my professional opinion adding this clause into the contract will help you just as much as it would help her. However, if you don’t feel comfortable adding this clause into the contract than you do have some options. You can advise Jada that you think all disputes need to be handled personally and without any legal action. You can also advise Jada that any time a serious dispute comes about then you feel it best to have legal counsel there just for protective and legal purposes. 

	The last clause that needs to be addressed within creating the contract is the term length. Term length of a contract is particularly important to address because it then determines if the Statue of Limitations law will ever come into effect if a lawsuit is filed. You originally offered Jada the following: “You will have a three-month probationary period, after which will begin a one-year term.  I would like an option to renew your contract for an additional year after the end of the first-year term.  After a renewal year, you and I will be free to renegotiate the contract.” Jada didn’t have any objections to your offer but said that she would like to add in terms to the clause regarding termination of the contract. Jada counteroffered and said that she would like to be able to terminate her contract at any time if a four weeks' notice is given. Adding this term into the contract will not hurt you in any way. In fact, most employers advise they would like a two weeks' notice, so that is an above average offer. In my professional opinion I feel that it should be added into the contract. However, you do once again have options. You can blatantly reject the offer and advised that any time a new one-year term is signed upon for employment that yearly term needs to be finished before having the choice to end the contract.

	In regard to the contract, as of right now, you and Jada have agreed to the base salary amount, one-year stated terms, the start date, the amount of kids she would be tutoring, and insurance benefits. Other than those terms, everything discussed in this letter still needs to be drafted and approved by both parties. Jada does have another tutoring offer, so we are working with a deadline of two weeks. I recommend that you promptly respond to this letter, so no opportunity is lost.

	I believe that you and Jada could easily come to agreement with the clauses of the contract and work this out between yourselves, and the help of our firm, without involving any kind of judge or trial court. Please feel free to respond to this E-Mail or call me directly with any questions or concerns at 304-412-5912. Once I have your thoughts, opinions, counter offers and approval we can begin drafting the contract between you and Jada.
Very truly yours,
	/s/Krista D. Diaz
	Krista D. Diaz
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Jada Washington v. Maria Hernandez
CONTRACT FOR TUTORING SERVICES
This Agreement is made this 21st day of February, 2020, between Maria Hernandez (“Maria”), with a principal place of business at 1234 Local Street, Uptown, CA 25572 and Jada Washington (“Jada”) with a principal place of business at 1234 Local Street, Uptown, CA 25572.
ARTICLE 1 TERM OF CONTRACT
1.01. This Agreement will become effective February 21, 2020 and will continue in effect until February 21, 2022 when both parties will have the option of renewal.
ARTICLE 2 SERVICES TO BE PERFORMED BY JADA WASHINGTON
Specific Services
2.01. Jada agrees to tutor the four children of Maria beginning September 1, 2012.	
 Method of Performing Services
2.02. Jada will determine the method, details, and means of performing the tutoring services. Jada will have full control over her lesson plan if throughout the week there is focus on the main course subjects listed in the child's agenda for that week.
Employment of Assistants
2.03. Jada may, at her own expense, employ any assistants that she deems necessary to perform the services required of her by this Agreement. However, said assistants must be able to pass a background check performed by Maria. Maria may not control, direct, or supervise Jada’s assistants or employees in the performance of those services if said assistants are hired.









ARTICLE 3 COMPENSATION
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Flat Rate
3.01. In consideration for the services to be performed by Jada, Maria agrees to pay to Jada in the amount of $42,000 (forty-two thousand) per year with a ten (10) percent raise after six months. Jada will have two weeks, non-paid, vacation every year she is employed. Jada must request the vacation at least four weeks in advanced, giving Maria enough time to cover the services rendered by Jada. Jada will also be provided full health insurance covering health, dental and vision insurance provided by United Health Care that will come into full effect on the first date of employment. 
Date for Payment of Compensation
3.02. For services rendered under this Agreement, Maria agrees to pay Jada the sum set forth in Section
3.01  [e.g., upon completion of the service or at the rate of $3,500 per month, payable on the first day of October and payable on the first day of each month thereafter, until the entire sum has been paid. 
4.01. Jada agrees to devote a minimum of 40 hours per week to performance of the services described in this Agreement. 
Krista Diaz	Finial Project	PLEG110
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Hours During Which Services May Be Performed
4.02. Jada agrees that any services described in this Agreement that must be performed on Maria’s premises will be performed during hours approved by Maria.
Tools and Instrumentalities
4.03. Jada will supply all tools and instruments required to perform the services under this Agreement.

Liability Insurance
4.05. Jada agrees to maintain a policy of insurance in the minimum amount of $42,000 to cover any negligent acts committed by Jada or Jada’s employees or agents during the performance of any duties under this Agreement, if applicable. Jada further agrees to hold Maria free and harmless from any and all claims arising from any such negligent act or omission, if applicable.

Assignment by Jada
4.06. Neither this Agreement nor any duties or obligations under this Agreement may be assigned by Jada without the prior written consent of Maria.















ARTICLE 5 OBLIGATIONS OF CLIENT
Cooperation of Client
5.01. Maria agrees to comply with all reasonable requests of Jada necessary to the performance of Jada’s duties under this Agreement.
Place of Work
5.02. Maria agrees to furnish space on her premises for use by Jada while performing the services under this Agreement.

Assignment by Client

5.03. Neither this Agreement nor any duties or obligations under this Agreement may be assigned by Maria without the prior written consent of Jada.
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ARTICLE 6 TERMINATION OF AGREEMENT
Termination Upon Notice
6.01. Notwithstanding any other provision of this Agreement, either party may terminate this Agreement at any time
by giving four weeks written notice to the other party. Unless otherwise terminated as provided in this section, this Agreement shall continue in force for two full years (twenty-four years).
Termination on Occurrence of Stated Events
6.02. This Agreement shall terminate automatically on the occurrence of any of the following events:
(1) Bankruptcy or insolvency of either party.
(2) Sale of the business of either party.
(3) Death or dissolution of either party.
(4) Assignment of this Agreement by either party without the consent of the other party.
(5) Any danger or harm that happens to the children in which Maria believes was done by Jada.
Termination by Maria for Default of Jada
6.03. If Jada defaults in the performance of this Agreement or materially breaches any of its provisions, Maria, at her option, may terminate this Agreement by giving written notification to Jada. For the purposes of this Section, material breach of this Agreement shall include, but shall not be limited to, the following:
1. Bankruptcy or insolvency of either party.
2. Sale of the business of either party.
3. Death or dissolution of either party.
4. Assignment of this Agreement by either party without the consent of the other party.
5. Any danger or harm that happens to the children in which Maria believes was done by Jada.
.
Termination by Jada or Default of Maria
6.04. If Maria defaults in the performance of this Agreement or materially breaches any of its provisions, Jada, at her option, may terminate this Agreement by giving written notification to Maria. For the purposes of this Section, material breach of this Agreement shall include, but shall not be limited to, the following:
1. Failure to pay the promised amount of salary
2. Failure to provide a livable working space
3. Failure to provide room and board as promised. 
Termination for Failure to Make Payments
6.05. If Maria fails to pay Jada all or any part of the compensation set forth in Articles 3.01 and 3.02 of this Agreement on the date due, Jada at her option, may terminate this Agreement if the failure is not remedied by Client within 15 (fifteen) days after notice from Jada that payment is overdue.
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ARTICLE 7 GENERAL PROVISIONS
7.01. Any notices to be given under this Agreement by either party to the other may be effected either by personal delivery in writing or by registered or certified mail, with postage prepaid and return receipt requested. Mailed notices shall be addressed to the parties at the addresses appearing in the introductory paragraph of this Agreement. However, each party may change the address for receipt of notice by giving written notice in accordance with this paragraph. Notices delivered personally will be deemed communicated at the time of delivery.
Mailed notices will be deemed communicated one day after mailing.
Entire Agreement of the Parties
7.02. This Agreement supersedes any and all agreements, both oral and written, between the parties with re- spect to the rendering of services by Jada for Maria and contains all of the covenants and agreements between the parties with respect to the rendering of these services in any manner whatsoever. Each party acknowledges that no representations, inducements, promises, or agreements, written or oral, have been made by either party, or by anyone acting on behalf of either party, that are not embodied in this Agreement. Any modification of this Agreement will be effective only if it is in a writing signed by the party to be charged.
Partial Invalidity
7.03. If any provision in this Agreement is held by a court of competent jurisdiction to be invalid, void, or unenforceable, the remaining provisions will nevertheless continue in full force without being impaired or invalidated in any way.
Payment of Moneys Due Deceased Jada
7.04. If Jada dies or is dissolved prior to completion of this Agreement, any moneys that may be due to Jada from Maria for services rendered prior to the date of death or dissolution shall be paid to Jada’s executors, administrators, heirs, personal representative, successors, or assigns.
Arbitration
7.05. Any controversy or claim arising out of or relating to this Agreement or the breach of this Agreement will be settled by arbitration in accordance with the rules of the American Arbitration Association, and judgment on the arbitration award may be entered in any court of competent jurisdiction. Arbitration will only occur if negotiations fail along with arbitration. 
Liquidated Damages
7.06. It is agreed that in the event of a breach of this Agreement by Jada it would be impracticable or extremely difficult to determine the actual damage to Maria. Therefore, Jada will pay to Maria, as liquidated damages and not as a penalty, the sum of $42,000	, which represents a reasonable compensation for the loss incurred because of the breach.
Attorneys’ Fees
7.07. If any action at law or in equity, including an action for declaratory relief, is brought to enforce or interpret the provisions of this Agreement, the prevailing party will be entitled to reasonable attorneys’ fees in addition to any other relief to which that party may be entitled. The attorneys’ fees may be set by the court in the same action or in a separate action brought for that purpose.
Krista Diaz	CONTRACT	PLEG110
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Governing Law
7.08. This Agreement will be governed by and construed in accordance with the laws of the State of
.
Executed at Uptown, California, on the date first written above.
Maria Hernandez	
By: /s/ Heather White
Heather T. White, Esq.

 Jada Washington
By: /s/ Heather White
Heather T. White, Esq.	
Southeast Transaction Guide
Copyright 2019, Matthew Bender & Company, Inc., a member of the LexisNexis Group.
Finial Project Reflection
This class and the final project helped me to understand the importance of a contract and all of its articles. Before this class, I never really thought twice about the importance of a contract, unless it had to deal with an important process in my life. I wasn’t aware of all the smaller, different contracts that we enter multiple times in our life. This could include a cell phone contract, a rental agreement for a carpet shampooer, renting a car at enterprise, etc. Working at a law firm I see multiple different contracts throughout the day. Taking this class has helped me to understand the contracts more than just filing them away. This project has helped me to understand the process of creating a contract. There are so many different words, which most are unaware of, that can automatically put you into a binding contract which can ultimately lead you to a potential lawsuit. This project has also opened my eyes to how to address a client. I have a lot of contact throughout the day with different clients, however, normally when it is correspondence dealing with the lawsuit or the contract, this is a letter the attorney would draft and not the paralegal. Having the opportunity to write up a contract was a great experience. I am a hands-on learner so writing all the different articles and getting to see how it all went together was great for me. This project meets all the different institutional outcomes listed in the rubric. We utilized current technology and resources by being able to use Lexis to help us with our code for the contract. We were able to transfer our knowledge from the lectures and the scenario emails into the contract to make sure all different aspects of the article were met and ethical. The thinking abilities outcomes came into play whenever we drafted our client letter. The client letter made us think about what parts of the contract were already established and what wasn’t. Scientific reasoning deals with the different articles, codes and salary numbers within the contract. This is probably the lesser of the used outcomes within the project. Community and Career was honestly the biggest outcome goal that I met within the project. Within this project, I was able to get hands-on action as to contract law that I could deal with within the firm. Writing up this contract has shown me how contracts can help govern our day to day lifestyle. I've always been able to read contracts and understand what I was reading within the contract but after doing this project I now have insight as to what it takes to make a contract and to accept the contract. After doing this project I have decided that I don’t think I would ever want to be a contract paralegal or work with an attorney who handles nothing but contract law. I don’t mind dealing with it now and then, as I do now at my current firm, but I struggled with this project within some aspects. Making this contract for this project has helped me to realize what makes a contract enforceable and how to make a contract agreeable. Taking this class and doing this project has helped me to be able to identify the different parties of a contract along with the different steps the parties have taken when it comes to creating the contract. 
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