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MEMORANDUM

DATE: December 17, 2018

TO: State Land Board

FROM: Matt DeVore, Assistant Attorney General, Natural Resources Section

SUBJECT: Composition of the State Land Board

Question presented:

Can the duly authorized Deputy Secretary of State serve in the place of the Secretary of State as
a member of the State Land Board?

Short answer:

No. The Oregon Constitution provides that “The Governor, Secretary of State and State
Treasurer shall constitute a State Land Board.” A body comprised of the Governor, Deputy
Secretary of State, and Treasurer is not the State Land Board. Because the Secretary of State
does not have the authority to change the composition of the State Land Board, the Secretary
may not delegate authority in a way that effectively accomplishes that result.

ELLEN F. ROSENBLUM
Attorney General

FREDERICK M. BOSS
Deputy Attorney General
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Background:

On October 15, 2018, Secretary of State Dennis Richardson issued a memo to the other State
Land Board members and the Department of State Lands (Department) Director, announcing his
decision to delegate his authority on the State Land Board to his Deputy Secretary of State.
Specifically, the announcement stated in part:

Under Section 5, Article VII of the Oregon Constitution and ORS 177.040,
my Deputy Secretary of State will attend Land Board meetings and vote on
my behalf for the duration of my cancer treatment. My Governmental and
Legal Affairs Director will continue to serve as Land Board Assistant. I
have instructed them to continue prioritizing my longstanding focus on the
Land Board’s constitutional and moral obligation to improve management
of our public lands and generate more education funding for our kids and
grandkids.

The other State Land Board members and the Department asked whether the Deputy Secretary of
State could sit on the State Land Board in the place of the Secretary of State. Also, the question
arose whether the participation of the Deputy Secretary of State would create a risk for any State
Land Board decision that relied upon the vote of the Deputy Secretary of State.

Authorities:

State Land Board
The State Land Board is created by the Oregon Constitution:1 “The Governor, Secretary of State
and State Treasurer shall constitute a State Land Board for the disposition and management of
lands described in section 2 of this Article, and other lands owned by this state that are placed
under their jurisdiction by law.” The Constitution further provides that the State Land Board’s
“powers and duties” shall be prescribed by law.2

1 Article VIII, Section 5.
2 Article VIII, Section 5. The Constitution uses the pronoun “their” instead of the pronoun “it” when referencing
whose “powers and duties” may be prescribed. This raises the question of whether the Constitution intended to
authorize the legislature to prescribe the “powers and duties” of the three members of the State Land Board, or the
“powers and duties” of the State Land Board itself. Oregon Courts have followed the latter interpretation. In 1917,
the Oregon Supreme Court evaluated this phrase and wrote: “By the terms of the Constitution the Governor,
Secretary of State, and State Treasurer are made a board of commissioners for the sale of school lands and for the
investment of the funds arising from such lands; and the powers and duties of the board ‘shall be such as may be
prescribed by law.’ The Legislature has given the board a name by calling it the state land board, and, acting on the
authority of the Constitution, has prescribed the powers and duties of the board.” State Land Board. v. Lee, 84 Or.
431, 439 (1917). More recently, in 2018, the Oregon Court of Appeals considered this phrase and maintained the
interpretation that it allowed the Legislature to prescribe the State Land Board’s powers and duties: “In the same
sentence that identifies the purpose for the creation of the State Land Board is a provision that authorizes the
legislature to prescribe the powers and duties of the board—viz., “and [the board's] powers and duties shall be such
as may be prescribed by law.” “[S]hall be such as may be prescribed by law” in this context means that the
legislature is constitutionally authorized to establish the contours of the State Land Board's powers and duties.”
Cascadia Wildlands v. DSL, 293 Or. App. 127, 142–43 (2018) (petition for review filed October 2, 2018).
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Secretary of State
The position of the Secretary of State is also created by the Oregon constitution.3 In addition to
the Secretary of State’s constitutional duties, ORS Chapter 177 creates various powers and
duties. 4 One statutory provision, in particular, is potentially relevant to our analysis:

The Secretary of State may appoint in writing one Deputy Secretary of
State who shall hold the office during the pleasure of the Secretary of
State. The Secretary of State is responsible for the acts of the Deputy
Secretary of State. The Deputy Secretary of State shall qualify by taking
the oath of the principal, to be indorsed upon and filed with the certificate
of appointment, and when so qualified the Deputy Secretary of State has
the power to perform any act or duty of the Secretary of State pertaining to
the office.

ORS 177.040.

Analysis:

The question posed requires consideration of whether the constitutionally-specified membership
of the State Land Board may be effectively changed by one of its members. The Oregon
Constitution provides that the State Land Board shall be comprised of three members: the
Governor, Secretary of State and State Treasurer. The Constitution does not give the Land
Board, or any member thereof, any explicit authority to modify its membership -- not even due to
a temporary compelling circumstance, and not even by enlisting a trusted Deputy.

Likewise, the Constitution does not give the Legislature the authority to even temporarily adjust
the membership of the State Land Board. The Constitution does allow the legislature to
prescribe the “powers and duties” of the State Land Board. But we conclude they have no
bearing upon the makeup of the Board itself.

The Constitution does not provide a definition for “power and duties”, nor does case law provide
us with an interpretation of the scope of the “power and duties” of the State Land Board. In the
absence of prescribed definitions, courts will consider the text and context of constitutional
provisions, giving words of common usage their plain, natural and ordinary meaning. 5

3 Article VI, Section 1. The Secretary of State is obligated to keep a record of the official acts of the Legislative
Assembly and Executive Branch; the Secretary of State is also the Auditor of Public Accounts, and must perform
such other duties as shall be assigned by law. Article VI, Section 2.
4 The Secretary of State is obligated to keep record of the official acts of the Department of Administrative
Services, affix a seal to and countersign all commissions and other official acts by the Governor, provide
safekeeping of all enrolled laws and resolutions, and keep the Secretary of State’s office open during business hours.
ORS 177.030.
5 Ecumenical Ministries of Oregon v. Oregon State Lottery Comm'n, 318 Or. 551, 560 (1994)
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To determine the ordinary meaning of a term, courts often refer to the dictionary.6 Based on
common definitions, the legislature’s authority is likely limited to granting the State Land Board
authority, or capacity or right to perform various functions, and assigning the State Land Board
tasks or obligations. The membership of the State Land Board is neither one of its “powers” nor
one of its “duties.”

The State Land Board, as it is constitutionally constituted, may only conduct business when a
quorum of at least two of its members is present. It may only act when two members vote in
agreement.7 If the Deputy Secretary of State were to vote in place of the Secretary of State, a
court reviewing any actions of the State Land Board would likely consider the attendance and the
votes of the other two members to determine if the action could be upheld. If either the quorum
count, or the majority vote count, depended upon the vote of the Deputy Secretary of State, the
actions taken would likely be invalidated.

In short, neither the Secretary of State nor the legislature has the authority to change the
composition of the State Land Board from that specified by the Oregon Constitution. As a result,
neither the statute recognizing the Secretary of State’s authority to appoint a Deputy Secretary of
State, nor the Secretary’s action in appointing such a Deputy, can have the effect of changing the
board’s required composition.

We emphasize that we see no impediment to the Deputy Secretary of State attending State Land
Board meetings. And the other members of the State Land Board certainly could hear from, and
take into consideration, the input provided by the Deputy Secretary of State. Together the
Governor and Treasurer constitute a quorum of the board8 and they are free to conduct meetings
inviting the Deputy Secretary of State to attend and participate – but not to vote or to count as a
member for purposes of a quorum. Moreover, meetings of the State Land Board may be
conducted by various remote means, including telephone or video conference. 9

6 The Merriam Webster dictionary accessed online on Nov. 20, 2018 at https://www.merriam-webster.com/, in
relevant part, defines “power” to mean “legal or official authority, capacity, or right.” It defines “duty as
“obligatory tasks, conduct, service, or functions that arise from one's position (as in life or in a group)” and “a moral
or legal obligation.”
7 ORS 174.130.
8 ORS 174.130.
9 See ORS 192.670 .


