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BEFORE THE OREGON STATE LOTTERY

In re Termination Notice to
Oregon Racing, Inc. Petition for Declaratory Ruling

In accordance with ORS 183.410, Oregon Racing, Inc. ("ORI"), requests a 

declaratory ruling from Oregon State Lottery ("Lottery") as set forth below:

I. INTRODUCTION

Although the City of Portland (the "City") has declared the social gaming at ORI's 

licensed premises to be in compliance with local law, Lottery has stated that these games do not 

qualify as permissible "social games" under state law in two key respects.  Specifically, Lottery 

states that: (1) charging a door fee to all patrons of an area where poker is played is "house 

income from the operation of the social game" notwithstanding certain other types of 

entertainment and services being offered in that area; and (2) exchanging players’ money for 

chips and safeguarding players' money during gameplay constitutes a prohibited "house bank."  

As a result, Lottery intends to terminate ORI's Lottery Retailer Contract.

ORI requests that Lottery review the legal analysis below and issue a declaratory 

ruling that reverses its initial analysis.  As explained below, the "social game" exception is a 

straightforward section that excludes the two main categories of professional gambling:  

(1) banked games against the house, and (2) games where the house takes a commission for the 

operation of the game.  The section does not concern indirect income.  The social game 

definition essentially prohibits casino-like operations and leaves further regulation to local 

governments.  The statute directly regulates games only in private residences; social games in 
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public are allowed only if authorized and regulated by local ordinance.  Lottery should defer to 

this clear delegation of authority to local government and follow the City's interpretation of 

social games, which is consistent with the plain meaning of the statute.  Charging a door fee to 

all patrons, when other types of entertainment and services are offered, is not "house income."  

The City's requirement that public establishments hold and secure players' money during 

gameplay does not make the establishment a "house bank."

II. REQUIRED INFORMATION

A. Applicable statutory provisions.

OAR 177-040-0010(6) states that the grounds for denial of a Lottery retailer 

contract are also grounds for terminating an existing contract.  One of those grounds is if the 

retailer has "engaged in conduct which constitutes a violation of any gambling law * * *."  

OAR 177-040-0010(3)(b)(E).  Another is if the retailer has “ever engaged in conduct which 

violates ORS 91.240,” which provides that “[n]o person shall let or rent any house, room, shop 

or other building * * * knowing or having reason to believe it will be used for gambling 

purposes.”  OAR 177-040-0010(3)(b)(D).

In Oregon, "[a] person commits the crime of unlawful gambling in the first degree 

if the person knowingly promotes or profits from unlawful gambling."  ORS 167.127(1).  

Excluded from the defined term "gambling" prohibited under ORS 167.127 (and other gambling 

offenses) is a category of gambling called "social games."  ORS 167.117(7)(c).  “Social game”

has two definitions based on whether the game takes place in a private home or public settings:

"(21) "Social game" means:

"(a) A game, other than a lottery, between players in a private 
home where no house player, house bank or house odds exist and 
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there is no house income from the operation of the social game; 
and

"(b) If authorized pursuant to ORS 167.121, a game, other than a 
lottery, between players in a private business, private club or place 
of public accommodation where no house player, house bank or 
house odds exist and there is no house income from the operation 
of the social game."

Accordingly, public social gaming is allowed only if it is authorized and regulated 

by the local jurisdiction under ORS 167.121, which states:

"167.121. Local regulation of social games:
"Counties and cities may, by ordinance, authorize the playing or 
conducting of a social game in a private business, private club or in 
a place of public accommodation. Such ordinances may provide 
for regulation or licensing of the social games authorized."

Portland had adopted an ordinance authorizing and regulating social games in the 

city, which requires public establishments to obtain a permit and follow state law and additional 

local rules regarding the gaming allowed.  PCC 14A.70.040.1

B. Factual statement.

                                                
1 "14A.70.040 Social Games Authorization Limited.

"A social game between players in a private business, private club, or place of public accommodation is authorized 
only when each of the following conditions are met:

"A. No house player, house bank, or house odds exist; and

"B. There is no house income from the operation of a social game; and

"C. The game cannot be observed from a public right of way; and

"D. Persons under 18 years of age are not permitted in the room or enclosure where the social game takes place; and

"E. A valid permit issued pursuant to this Chapter is conspicuously displayed in the room or enclosure where the 
social game takes place; and

"F. The room or enclosure where the social game takes place is open to free and immediate access by any police 
officer. Doors leading into the social game room must remain unlocked during all hours of operation; and

"G. No player shall bet more than $1 in money or other thing of value in any one game, and the amount awarded the 
winner of a game shall not exceed $1 in money or other thing of value multiplied by the number of players in the 
game."



- 4 –

4823-7704-9425.11

For the limited purpose of this petition for declaratory order (and judicial review 

thereof), Lottery and ORI agree to the following statement of facts.2

ORI's Interest in the Requested Order

1. ORI operates the Portland Meadows racetrack and has a Retailer Contract 

with Lottery (the "Contract") for ten video lottery terminals on its premises, as well as for selling 

traditional instant and draw games.

2. On June 26, 2017, the Oregon State Lottery ("Lottery") issued an order to 

ORI terminating the Contract, effective July 16, 2017.  The termination order was based on 

alleged violations of Portland's social gaming ordinance (PCC 14A.70.040) occurring on ORI's 

premises.  The termination also referenced, but did not explicitly rely on violations of state law.  

3. On July 13, 2017, ORI's legal counsel provided Lottery with a request for 

reconsideration, asserting that ORI and its tenant Sarchi Consulting were in compliance with 

Portland's social gaming ordinance and Oregon law, and that Lottery's termination of the 

Contract was unlawful.  Included with this request was a letter from Terri Williams, the Tax 

Division Manager for the City of Portland's Revenue Division stating that the social gaming 

occurring at ORI's premises was in compliance with the City's ordinance, as well as a settlement 

agreement between the City of Portland and Sarchi Consulting regarding the poker games 

conducted by Sarchi Consulting.

4. On August 30, 2017, Lottery issued an Order on Reconsideration to ORI, 

effective October 30, 2017.  The Order on Reconsideration addressed the legal issues raised by 

ORI, concluding that Lottery's process and basis for termination were lawful.  For purposes of 

                                                
2 Lottery and ORI stipulate that these facts do not constitute admissions by either party and 
cannot be used in any other proceeding as adjudicated facts.  
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the Order on Reconsideration, Lottery assumed without deciding that the settlement agreement 

was consistent with the City of Portland’s social gaming ordinance, and instead based the 

termination on violations of state gambling law and related Contract provisions. 

5. In October 2017, Lottery withdrew its Order on Reconsideration so that 

ORI could file this petition and present additional argument on the legal questions set forth 

below.  

6. The legal questions are based on two key contentions raised by Lottery in 

its reissued termination order that concern Oregon's gambling law, and specifically the exclusion 

of "social games" as defined in ORS 167.117(7): 

a. Charging a door fee to all patrons of an area used for poker games 

violates the statutory prohibition on "house income,"

notwithstanding certain other types of entertainment and services 

being offered in that area.  

b. The practice of exchanging players’ money for chips and holding 

players' money during poker games violates the statutory 

prohibition on a "house bank."

7. ORI has an interest in Lottery's declaratory ruling on these two issues (and 

any judicial review thereof) because the resolution of the legal questions will determine whether 

Lottery will reissue a termination to ORI based on alleged violations of state gambling laws.

8. Furthermore, ORI is currently subject to contradictory guidance from the 

City and Lottery.  The City has stated in an agreement with ORI (and other direct 

communications), in official announcements for licensees, and in court filings that charging a 
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door fee is not house income so long as it is charged for all patrons and there are other forms of 

entertainment on site.

Facts for Resolution of Legal Questions Presented

9. For the limited purposes of addressing the legal questions below, ORI and 

Lottery presume the following facts to be true.

10. ORI and certain other public establishments in Portland with Lottery 

retailer contracts (hereafter referred to as "Retailers") provide space and coordination for poker 

games on their premises, among other forms of entertainment and services. 

11. The poker games are exclusively among players who are not affiliated 

with the Retailers.  The Retailers have no stake in and earn no direct income from the play of the 

games (e.g., there is not a commission for the operation of the game, such as a per-hand rake or 

tournament entry fees).  The poker games operate according to rules published by national poker 

organizations, and the Retailers do not set gaming odds. 

12. At ORI’s premises, poker games are allowed only in a limited portion (the 

“Gaming Room”) of ORI’s Portland Meadows campus.  The Gaming Room is generally 

operated by Sarchi Consulting (Brian Sarchi) pursuant to a consulting agreement.  The Gaming 

Room includes tables for playing poker and large-screen monitors which provide information 

regarding the poker games, a dedicated bar, dedicated food service, large screen TVs with an 

upgraded sports package, ping pong, video golf, E-games (Play Station 4 including NBA 2K, 

Madden Football, MLB The Show), chess and cribbage boards, and fantasy sports drafts year 

round.  There are regular poker games in the Gaming Room, including texas hold ‘em 

tournaments, shootout tournaments, and Big O tournaments, which are advertised on the 

Portland Meadows website and in the Facebook feed for Portland Meadows Poker.  Other 
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varieties of poker are periodically played. At least until the week of October 23, 2017, the 

Portland Meadows website and the Facebook feed for Portland Meadows Poker referred to the 

Gaming Room as the “Poker Room.”  ORI charges a $15 door fee to each patron entering the 

Gaming Room.  The door fee is the same regardless of whether or not a patron plays a poker 

game in the Gaming Room.  ORI typically does not charge a door fee for access to other parts of 

the Portland Meadows campus, with the exception of the Third Floor Turf Club during events, 

but does on occasion charge a door fee to enter the building or portions thereof for special 

events.   The Portland Meadows building also offers other food and drink options, live racing, 

off-track pari-mutuel racing, and other forms of entertainment and services outside of the 

Gaming Room.  A copy of the food and drink menus for the Game Room as well as the other 

food and drink options generally available in the Portland Meadows building are attached, as 

they existed on October 23, 2017.  During events, food and drink is also available in the Turf 

Club at Portland Meadows, but the Turf Club menu changes significantly depending on the 

event.

13. Other (non-ORI) Retailers generally offer a varying range of other 

entertainment and services at their establishments that allow poker games, including but not 

limited to full bar service, food service, sports viewing (including premium packages and 

events), live dancing, board games, console video games, ping-pong tables, pool tables, music, 

group meeting/event space, off-track pari-mutuel wagering, arcade games, trivia contests, and 

other forms of live entertainment.

14. To facilitate the poker games, ORI provides chips to the players.  The 

players exchange money for the number of chips that they would like to have available for play.  

ORI secures the players' money during gameplay, but returns all money at the end of each 
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gaming session.  In no way does ORI earn income or otherwise profit from safeguarding the 

players' money during gameplay.     

15. Some non-ORI Retailers who conduct poker games on their premises also 

charge all patrons a door fee to enter their premises, which does not vary depending on the 

quantity or type of games being played on site.

16. Retailers who conduct poker games on their premises, including ORI, 

have the proper social game licenses from the City and are deemed to be in compliance with the 

state and local social gaming laws by the City.

C. Questions presented.

1. If ORI charges a door fee for all patrons to enter the “Gaming Room” of 

the Portland Meadows campus, does such income constitute "house income" under 

ORS 167.117(21), which disqualifies the on-site poker games from the "social game" exception 

to state gambling laws (ORS 167.117(7)(c)), resulting in a violation of OAR 177-040-

0010(3)(b)(D) or (E)?   

2. Does the practice of exchanging players’ money for chips and holding and 

safeguarding players' money during gameplay mean that ORI is acting as "house bank" under 

ORS 167.117(21), which disqualifies the on-site poker games from the "social game" exception 

to state gambling laws (ORS 167.117(7)(c)), resulting in a violation of OAR 177-040-

0010(3)(b)(D) or (E)?   

D. Petitioner's propositions of law and arguments.

ORI respectfully asks Lottery to answer the above questions in the negative. 

Lottery's stated position in its original and revised termination order creates contradictory 

directives for Retailers, undermines the City's comprehensive regulation of social gaming, and is 
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inconsistent with the language, context, legislative history, and constitutionally permissible 

construction of ORS 167.117(21). 

1. Charging a door fee to all patrons does not disqualify the poker played on 
the Retailers' establishments from the "social game" exclusion.

Gambling is legal in Oregon in numerous forms, including the popular voter 

approved and constitutionally mandated Oregon State Lottery.3  Gambling is also legal in a 

number of other smaller forms.  At issue here is the gambling exception for "social games" under

ORS 167.117(7)(c) and whether certain practices sanctioned by the City related to social gaming 

constitute illegal gaming for purposes of Lottery’s rules at OAR 177-040-0010(6) and (3)(b)(E).  

Under ORS 167.117(21), gambling qualifies as a "social game" if it meets one of two 

definitions:

"(a) A game, other than a lottery, between players in a private 
home where no house player, house bank or house odds exist and 
there is no house income from the operation of the social game; 
and 

"(b) If authorized pursuant to ORS 167.121, a game, other than a 
lottery, between players in a private business, private club or place 
of public accommodation where no house player, house bank or 
house odds exist and there is no house income from the operation 
of the social game."

The first question for Lottery's resolution in this petition is whether the charging 

of a door fee to all patrons to enter an establishment where poker is being played qualifies as 

"house income from the operation of the social game," which removes the gaming from the 

"social game" exception.  The plain language in the definition, surrounding legislative context, 

and legislative history demonstrate that it does not.

                                                
3 Over ten billion dollars were waged with Oregon State Lottery during the last fiscal year. 
https://www.oregonlottery.org/docs/default-source/default-document-library/fy-2016-oregon-lottery-
cafr.pdf?sfvrsn=0
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a. The phrase "house income from the operation of the social game" 
must be interpreted as a whole, in light of the other language used in 
the statute.

When interpreting a statute, the "goal is to determine the meaning of the statute 

that the legislature that enacted it most likely intended."  Halperin v. Pitts, 352 Or 482, 486, 

287 P3d 1069, 1071 (2012).  Oregon courts "interpret [] statutes by examining their text, context, 

and legislative history."  Gordon v. Rosenblum, 361 Or 352, 357, 393 P3d 1122, 1126 (2017) 

(citing State v. Gaines, 346 Or 160, 206 P3d 1042 (2009)).  "Statutory context includes other 

provisions of the same statute and other related statutes, as well as the preexisting common law 

and the statutory framework within which the law was enacted."  State ex rel. Dep't of Transp. v. 

Stallcup, 341 Or 93, 99, 138 P3d 9 (2006) (internal quotations omitted).  Furthermore, in 

construing a statute, Oregon courts "do not look at one subsection of a statute in a vacuum; 

rather, we construe each part together with the other parts in an attempt to produce a harmonious 

whole."  Id. (Internal quotations omitted.)

Accordingly, a court's interpretation of words or phrases must be consistent 

throughout a statute.  As explained recently by the Oregon Supreme Court:  

"It is generally presumed that when the legislature uses the same 
term through an enactment, it intended that term to have the same 
meaning. State v. Shaw, 338 Or. 586, 603, 113 P.3d 898 (2005). 
Further, "in the absence of evidence to the contrary, we ordinarily 
assume that the legislature uses terms in related statutes 
consistently." State v. Cloutier, 351 Or. 68, 99, 261 P.3d 1234 
(2011). Another corollary of that maxim of construction is that, if 
the legislature uses different terms in related statutes, it likely 
intended them to have different meanings. Dept. of 
Transportation v. Stallcup, 341 Or. 93, 101, 138 P.3d 9 (2006)."  
Nw. Nat. Gas Co. v. City of Gresham, 359 Or 309, 323–24, 
374 P3d 829 (2016).
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The starting place for interpretative analysis, and most "persuasive evidence of 

the intent of the legislature [are] the words by which the legislature undertook to give expression 

to its wishes."  State v. Gaines, 346 Or at 171.  "When the legislature does not provide a 

definition of a statutory term, [courts] ordinarily look to the plain meaning of the statute's text to 

determine what particular terms mean."  State v. Dickerson, 356 Or 822, 829, 345 P3d 447, 452 

(2015).

Here, the phrase "no house income from the operation of the social game" must 

be interpreted in light of its legislative context and gambling lexicon.  The "social game" 

exception was first passed in 1973 in order to reverse the prohibition on such games that was 

enacted as part of Oregon's criminal code rewrite in 1971.  The 1973 version, however, only 

excluded games that involved a "house player, house bank, or house odds."  Or Laws 1973, 

ch 788, § 14.  These three phrases are not independent terms; they are the three elements of 

"banked" games.  "Banked" games are gambling games against the house, where the house has 

an inherent advantage and the house income is in the form of winnings (e.g., blackjack, roulette, 

or craps).  

These banked games are historically viewed as particularly harmful to society and 

are consistently distinguished from gambling involving only private players.  See 25 U.S.C.A. 

§ 2703 ("(B) The term "class II gaming" does not include (i) any banking card games, including 

baccarat, chemin de fer, or blackjack (21)"); Or Op Att'y Gen OP-6300 (1990) ("Regarding card 

games, the Act includes nonbanking card games as class II gaming by specifically excluding 

                                                
4 "[A social game is] a game, other than a lottery, between players in a private home or private business, private club 
or in a place of public accommodation where no house player, house bank, or house odds exist and the gross income 
from the operation of the social game does not exceed 25 percent of the gross income of the private business, private 
club or public accommodation."
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"banking" card games (such as blackjack (21)) from the definition of class II gaming. IGRA 

§ 4(7)(B); 25 USC § 2703(7)(B). Congress distinguished card games "where players play 

against each other rather than the house" (class II gaming) from "those games where players play 

against the house and the house acts as banker." (Class III gaming.) S Rep No. 100–446, supra, 

at 9, reprinted in 1988 US Code Cong & Admin News at 3079."); Sullivan v. Fox, 189 Cal. App. 

3d 673, 678, 235 Cal. Rptr. 5, 8–9 (Ct. App. 1987) ("Banking game has come to have a fixed and 

accepted meaning: the "house" or "bank" is a participant in the game, taking on all comers, 

paying all winners, and collecting from all losers."); The International Law of Remote Wagering, 

40 J. Marshall L. Rev. 1159, 1193 (2007) ("See, e.g., Victor H. Royer, Powerful Profits from 

Casino Table Games 27 (2004) (describing "house-banked games" as those games allowing a 

player to play directly against the house, with the house having a built-in edge that always 

assures a steady win)." 

The 1973 version of the social game exclusion did not prohibit the other form of 

income made by a house operating a gambling game, which is a "commission" or "percentage" 

game.  In these types of games, the players do not play against the house, but against each other.  

The house profits from these games by charging a commission for operating the game, often in 

the form of a scaled commission from each pot (known as a "rake"), or tournament entry fee.  

The 1973 version did limit, however, the income from the operation of social games to only 

25 percent of a public establishment’s gross income.  Or Laws 1973, ch 788, § 1.

In 1974, the Oregon legislature adopted the current version of ORS 117.167(21).  

In response to lobbying by some district attorneys, the Oregon legislature made two changes to 

the social game exception: (1) allowing social games in public establishments only if authorized 

by the local government; and (2) eliminating the ability of establishments from making income 
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directly from operating social games.  ORS 117.167(21); Minutes House Committee on 

Judiciary, Special Session (HB 3327), Feb. 11, 1974, at 2.  

Following the 1974 amendment, Oregon law prohibited the two types of 

professional gambling: (1) "banked" games (i.e., games with a "house player," "house odds," 

and "house bank"; and (2) "commission" or "percentage" games (i.e., non-banked games with 

"house income from the operation of the social game").  This was similar to laws in other states.  

Cal Penal Code § 330 (targeting "banking" and "percentage" games); see also Edward P. 

Sullivan, Reshuffling the Deck: Proposed Amendments to the Indian Gaming Regulatory Act, 

45 Syracuse L Rev 1107, 1167 (1995) ("A card game is 'banked' if a gaming operator 

participates in the game with the players and acts as a house bank, paying all winners and 

retaining all other players' losses. A card game is a "percentage" game if the gaming operator 

has no interest in the outcome of a game but takes a percentage of all amounts wagered or 

won.").  The commission type of house income removed from the social game exception in 1974 

was well-known in even non-technical sources.  See Webster's Dictionary (Third), 1096 

(commission income is utilized in the definition of "house" as the only example of usage of the 

word in the gambling context: "b(1): the operators of a gambling game: the management of a 

gambling establishment < a percentage of each pot goes to the ~ >" (emphasis added).)  

Accordingly, it is clear that the Oregon legislature intended the phrase "house 

income from the operation of the social game" to mean direct income from the operation of 

non-banked games (already excluded from the definition). 

Even if the type of direct income described by the legislature was not a well-

known concept in gambling, this same result can be arrived at by a parsing of the words in the 

phrase "house income from the operation of the social game."  The first key word to examine is 
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the attributive noun "house."  As recognized in a 2010 attorney general opinion, there are three 

dictionary5 meanings related to "house" in the gambling context: (1) "the operators of a 

gambling game"; (2) "the management of a gambling establishment"; and (3) "a gambling 

establishment: casino." Webster's at 1096."  OP-2010-1, 2010 WL 1610306, at *7 (Letter of 

Advice OP-2010-1 (Jan. 22, 2010)).  Only the first definition, however, would apply in the 

context of both of a private residence and public accommodation, as used in ORS 167.117(21)(a) 

and (b) (i.e., the private residence would not be a private residence if it was a "gambling 

establishment" or "casino").  The first meaning would also be consistent with use as an adjective 

for "player," "bank," and "odds" as used in ORS 167.117(21).  State v. Cloutier, 351 Or 68, 99, 

261 P3d 1234 (2011) ("in the absence of evidence to the contrary, we ordinarily assume that the 

legislature uses terms in related statutes consistently.").  For instance, a "house player" is 

properly understood as a player associated with the operator of the gambling game, and "house 

odds" would be the odds set and used by the person or entity running the games.  As addressed in 

Section 2, a "house bank" in gambling parlance is the game operator's fund of money used to pay 

wins and collect losses in games against the house. 

Accordingly, "house income" would generally refer to the income derived by the 

operators of a gambling game—but not all income from any source.  The use of a noun like an 

adjective (technically an attributive noun) results in phrase that has narrower scope than two 

nouns used independently in a phrase (and commonly a specialized meaning if used frequently 

together).  For example, "business ethics" refers to the set of ethics typically acknowledged for 

fair business practices.  But the phrase "the ethics of a business" could mean any ethic followed 

                                                
5 "The dictionary is a good starting point for determining the ordinary meaning of a word.  See State v. Cloutier, 351 
Or 68, 96, 261 P3d 1234 (2011) (dictionaries tell us "what words can mean, depending on their context and the 
particular manner in which they are used" (emphasis in original))[.]"  State v. Bennett, 287 Or App 338, 343 (2017).
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or adopted by a particular business.  Here, the legislature could have used a broad phrase to 

prohibit all income related to or indirectly derived from the social game.  Instead, the legislature 

used the attributive noun phrase "house income."  Accordingly, "house income" should not be 

interpreted as any income made by a "house," but rather the direct income that is typically made 

from the activity that qualifies the entity as a "house" (i.e., the winnings or percentage of each 

pot that is received by the entity conducting the gambling game).  This is consistent with past 

treatment of attributive nouns by Oregon courts.  See Allen v. Multnomah Cty., 179 Or 548, 554, 

173 P2d 475, 477 (1946) (Holding that the phrase "household furniture" referred only to 

furniture being used in typical fashion by a household, not any furniture being used by any 

household, including lessees.)  

This narrow use of "house income" is consistent with the other attributive-noun 

phrases in the subsection.  For example, it is clear that the meaning of "house player" is not 

simply a "player" of or with the "house."  Such a concept could never exist under ORS 167.117 

because the definition of "player" in ORS 167.117(16) excludes any person "rendering any 

material assistance to the establishment, conduct or operation of the particular gambling 

activity."  Furthermore, in the context of a social game in a private residence, it would lead to an 

absurd result where the individual organizing and hosting the game could never play.  Rather, the 

legislature treated the phrase "house player" as a single concept, referring to a person who plays 

on behalf of the house in a gambling game.         

To reinforce this narrow usage for "house income," the legislature added the 

phrase "from the operation of the social game."  There can be no real argument that the common 

understanding of the phrase "house income from the operation of the social game" is gambling 

income derived from the offering and operation of a gambling game.  This common 
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understanding is buttressed by the fact that all of the phrases incorporating the attributive noun 

"house" refer to an activity or role within a typical gaming operation: acting as a player, setting 

odds (e.g., rules and payouts), maintaining a bank of money to pay successful gamblers, and 

ultimately deriving income from the game (as winnings or taking a percentage of each pot).  This 

common theme among the individual phrases is key in determining the legislature's overall 

intent.  State v. Gonzalez-Valenzuela, 358 Or 451, 461, 365 P3d 116, 122 (2015) ("a statute's 

plain meaning is frequently more than the sum of its individually defined terms."); see also 

Gordon, 361 Or at 365 ("the maxim noscitur a sociis reminds us that the meaning of words in a 

statute may be clarified or confirmed by reference to other words in the same sentence or 

provision.")     

Accordingly, "house income from the operation of the game" simply means the 

income typically gained by the operator of the game from the operation of the game (i.e., the 

well-known operation commission typically charged by the house).  The phrase selected by the 

legislature is broad enough to cover all forms of game-operation commissions, but it does not 

cover indirect income related to the presence of social gaming such as extra sales of other 

services or door fees charged to all patrons.   

b. The Attorney General's 2010 definition of "house income" is circular 
and not consistent with the context or rules of statutory 
interpretation.

In 2010, the attorney general interpreted the social game exception.  The opinion's 

author was apparently not familiar with gambling concepts because he did not recognize that the 

descriptions used by the legislature in 1973 and 1974 referred to the two types of gambling 

operations (i.e., "banked" and "commission" games).  The opinion also incorrectly failed to 

consult authorities on gambling lexicon to determine the meaning of the language used in 
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ORS 167.117(21).  Stallcup, 341 Or at 99 ("we give words that have well-defined legal meanings 

those meanings."); S. Pac. Co. v. Brown, 207 Or 222, 231, 295 P2d 861, 865 (1956) ("In 

determining the meaning of any term we must consider it in the light of the situation where it is 

used.")  Instead, the attorney general engaged in a hyper-technical analysis of each word, without 

adequate reference to neither the gambling context nor the other language used in the statute.  

First, the attorney general interpreted the word "house" broadly to mean any 

person or entity that hosts or operates "a social game for profit * * *."  OP-2010-1, 

2010 WL 1610306, at *12 (Letter of Advice OP-2010-1 (Jan. 22, 2010)).  The attorney general 

then defined the scope of ORS 167.117(21) by joining its broad interpretation of "house" with 

equally broad definitions for the words "bank," "player," and "income."  Thus, the attorney 

general interpreted "house income" to mean "anyone at any place [that is] making any income 

from operation of a social game."  Under this broad definition, the attorney general found that 

"house income" would go beyond income from the play of the game to include all types of 

income attributable to the social game, including room rental fees, door fees, or even increases in 

the prices of food and drink.   

The attorney general's interpretation is problematic for a number of reasons.  

First, the disjointed interpretation of two words in isolation from each other—and the other 

words in the statute—is not consistent with rules of statutory interpretation.  See Stallcup, 341 Or

at 99 (proscribing the interpretation of a subsection "in a vacuum" and stating the construction 

must "produce a harmonious whole."). In taking such an approach, the attorney general treated 

the attributive-noun phrase as though it was a phrase with two independent nouns.  Thus, the 

attorney general's interpretation of "house income" is wrongly equivalent to the phrase "any 

income of the house."  
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In addition, the attorney general's interpretation of "house income" is circular.  

The attorney general used the presence of income (i.e., "profit") to define "house," even though 

that term qualifies the "income" prohibited in ORS 167.117(21).  As a result, the attorney 

general's interpretation simply deletes the word "house" from the phrase "house income," so that 

the scope is any income that is attributable to the operation or existence of the game.  Id.  This 

conclusion is a violation of the most basic statutory-interpretation rule to not "omit what has 

been inserted."  ORS 174.010; see also Johnson v. Driver & Motor Vehicles Servs. Div., 261 Or 

App 641, 646, 322 P3d 1157, 1159–60 (2014) (rejecting circular interpretation of statute by 

DMV that made parts of text "meaningless surplusage.").  In choosing to limit the prohibited 

"income" to "house income," the legislature clearly announced that not all income is prohibited.  

See Nw. Nat. Gas Co. v. City of Gresham, 359 Or 309, 323–24, 374 P3d 829 (2016) 

(Acknowledging the maxim of "inclusio unius est exclusio alterius—the inclusion of one is the 

exclusion of the other—" and holding that specific and narrow term "franchise" excluded other 

types of similar government privileges.)  

The Attorney General's interpretation is also inconsistent with the legislative 

history and context for the adoption of this language in ORS 167.117(21).  When the phrase "no 

house income from the operation of the game" was added to the statute in 1974, it replaced the 

requirement that "the gross income from the operation of the social game does not exceed 

25 percent of the gross income of the private business, private club or public accommodation."  

Or Laws 1973, ch 788, § 1. 6  If the legislature intended to prohibit all "income" broadly, it could 

                                                
6 "[A social game is] a game, other than a lottery, between players in a private home or private business, private club 
or in a place of public accommodation where no house player, house bank, or house odds exist and the gross income 
from the operation of the social game does not exceed 25 percent of the gross income of the private business, private 
club or public accommodation."
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have simply modified the existing language to state a requirement that there is "no gross income 

from the operation of the social game."  But instead of using the existing phrase "gross income," 

the legislature chose "house income."  Accordingly, a proper interpretation should not revert the 

meaning of "house income" to "gross income," which the legislature elected to not use.  The 

2010 opinion likewise impermissibly reads the phrase “from the operation of the game” out of 

the statute.

If the legislature intended to prohibit a broader range of income indirectly related 

to social games, the legislature would have used the same language that it employed for other 

exceptions to gambling within ORS 167.117(7) that indicate a broad application.  For instance, 

the "contest of chance" exception to gambling in ORS 167.117(7)(b)—which immediately 

precedes the social gaming exception—mandates that "no person who conducts the contest as 

owner, agent or employee profits in any manner from operation of the contest."  

ORS 167.117(b)(E) (emphasis added).  The gambling exception for charitable bingo also had 

similarly expansive language in 1974.  See State v. Johnston, 56 Or App 849, 849 n.4, 643 P2d 

666 (1982) (Interpreted charitable bingo exception and held that the "legislature's choice of the 

words "profits in any manner" indicates that it intended a very broad interpretation[,]" including 

wages paid to workers who assist in the operation of the game.  The legislature subsequently 

amended this language so that it was narrower).  Because the legislature employed a different 

phrase than the expansive "in any manner" language in the earlier version and related sections, 

"house income" should be interpreted more narrowly.  Nw. Nat. Gas Co., 359 Or at 323–24 ("if 

the legislature uses different terms in related statutes, it likely intended them to have different 

meanings.")   
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Finally, the attorney general fails to interpret the entire phrase "house income 

from the operation of the game" as a whole, and fails to understand the simple explanation for 

the use of this phrase.  In 1973, "banked" games were excluded from the definition of social 

games through the language "no house player, house bank, or house odds."  By adding the phrase 

"no house income from the operation of the game" in 1974, the legislature was simply excluding 

the other type of house income (e.g., operation commissions).  Nothing in the text or history 

suggests that the legislature was targeting indirect income related to the presence of the game.  

The attorney general's 2010 interpretation of the statute to include door fees is not consistent 

with the statute's text or existing case law.  State v. Hansen, 108 Or App 609, 612, 816 P2d 706, 

707 (1991) (holding that the operators of a poker game were guilty of promoting unlawful 

gambling because the cut of dealers' tips they collected "was income to defendants directly 

resulting from the games" (emphasis added)).  This is particularly true when multiple services 

and entertainment options are available in a social gaming venue that are not gambling related.

c. "House income" must be interpreted to mean income directly from 
the operation of the game or it is unconstitutionally vague.

"[T]he terms of a penal statute creating an offense must be sufficiently explicit to 

inform those who are subject to it what conduct on their part will render them liable to its 

penalties."  State v. Hodges, 254 Or 21, 27, 457 P2d 491, 494 (1969).  Oregon’s prohibition on 

gambling and exception for social gaming in ORS 167 are penal statutes.  "When a statute is 

challenged as unconstitutionally vague, [a court's] first duty is to interpret the statute, if possible, 

in a manner which will result in the statute's being upheld."  City of Portland v. White, 9 Or 

App 239, 240, 495 P2d 778, 779 (1972).  (Finding a penal statute unconstitutionally vague and 
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stating that "[t]he terms *** standing alone are so elastic that men of common intelligence must 

necessarily guess their meaning.")

The over-expansive interpretation of "house income" proposed in the 2010 

attorney general opinion, to mean all income related in any way to a social game, would be 

unconstitutionally vague because it is unclear when a social game would be converted to illegal 

gambling due to income that is attributable to the game.  For instance, how would a public 

establishment owner determine when possible price increases in food and drink would cross an 

invisible threshold and be illegal because the increase is related to the social game on the 

premises?  Furthermore, food and drink sales at standard prices to the persons engaging in social 

games is not actually distinguishable from other types of income under the attorney general's 

definition (i.e., it would still be income related to the game).  

Determining when income is indirectly related to a social game would be 

impossible to measure.  How would an establishment trace demand for services resulting in 

income back to the social games?  Owners would need to hire economists to conduct 

econometric analyses before raising prices or instituting a door fee generally or for a special 

event.  Even if such analysis was possible, the relationship of income to social games is not 

uniform across time.  Some days, the total income from food and drink or a door fee might be 

substantially related to presence of social games, and other days it might be de minimis or zero.  

In short, the attorney general's interpretation is impossible to comply with or enforce in a way 

that comports with due process.

On the other hand, the natural interpretation of "house income from the operation 

of the social game" that only covers direct income from the operation of the game (such as house 

winnings, game related fees, commissions, and mandatory/customary tips) is a bright-line rule 
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that adequately prohibits casino-style gaming while allowing individuals to know what conduct 

is prohibited.  This is the approach taken by the City, which is primarily tasked with enforcing 

the state and local gambling laws.    

2. Holding and safeguarding players' money during gameplay does not 
constitute acting as a "house bank" under ORS 167.117(21).

The City directs that operators of social games in public establishments provide 

chips and secure the players' money during gameplay.  This common-sense safety-oriented 

practice does not convert the businesses and homeowners allowing social games into prohibited 

"house banks."

As explained above, courts must give language their well-defined special meaning 

within a subject matter.  S. Pac. Co., 207 Or at 222.  A review of legal authority demonstrates 

that "house bank" has a specialized meaning in the context of gambling:  the fund of money to 

pay wins and losses by a house player in a gambling game.  See, e.g., Rumsey Indian Rancheria 

of Wintun Indians v. Wilson, 64 F3d 1250, 1255 (9th Cir 1994), opinion amended on denial of 

reh'g, 99 F3d 321 (9th Cir 1996) ("A card game is "banked" if a gaming operator participates in 

the game with the players and acts as a house bank, paying all winners and retaining all other 

players' losses."); Rumsey Indian Rancheria of Wintun Indians, Table Mountain Rancheria v. 

Wilson, No. CIV-S-92-812 GEB, 1993 WL 360652, at *1 (ED Cal July 20, 1993) ("Banking card 

games are card games in which the gaming operator both participates in the game with the 

players and acts as a house bank. As the house bank, the operator pays all winners and retains all 

the other players' losses. Blackjack is a well-known example of a banking card game."); 

Sullivan v. Fox, 189 Cal App 3d 673, 678, 235 Cal Rptr 5, 8–9 (Ct App 1987) ("Banking game 

has come to have a fixed and accepted meaning: the "house" or "bank" is a participant in the 
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game, taking on all comers, paying all winners, and collecting from all losers. (People v. 

Carroll, supra, 80 Cal. 153 at pp. 157–158; In re Lowrie (1919) 43 Cal. App. 564, 566–567, 

[185 P. 421]; People v. Ambrose, supra, 122 Cal. App.2d Supp. 966 at p. 970; 38 C.J.S., Gaming, 

§ 1, p. 38–39."); I. Nelson Rose, Gambling and the Law(r) : The International Law of Remote 

Wagering, 40 J Marshall L Rev 1159, 1193 (2007) ("See, e.g., Victor H. Royer, Powerful Profits 

from Casino Table Games 27 (2004) (describing "house-banked games" as those games allowing 

a player to play directly against the house, with the house having a built-in edge that always 

assures a steady win)."); Edward P. Sullivan, Reshuffling the Deck: Proposed Amendments to 

the Indian Gaming Regulatory Act, 45 Syracuse L Rev 1107, 1167 (1995) ("A card game is 

'banked' if a gaming operator participates in the game with the players and acts as a house bank, 

paying all winners and retaining all other players' losses.").

This specialized meaning in the context of gambling is reflected in the dictionary 

definition of "bank."  The definitions of "bank" related to gambling are (1) "gambling house"; 

(2) "a person or persons conducting a gambling house or game; specif: DEALER"; (3) "the sum 

of money in certain gambling games (as chemin de fer) that is deposited or stated by the dealer 

as a fund from which to pay his losses"; and (4) "the whole supply of chips available for 

purchase and use by players in a game played with chips (as poker)." Webster's at 172.  

The 2010 attorney general opinion ignored the common meaning of "house bank" 

and the authority above to instead conclude that the phrase "preclude[d] the house from having 

any involvement in the financial aspects of a social game, even if the house makes no profit from 

its involvement." OP-2010-1, 2010 WL 1610306, at *13.  This conclusion was based entirely on 

an attempt to give the phrase "house bank" an independent meaning from the other "house" 

phrases in ORS 167.117(21), in order to avoid "surplusage meaning."  Id.  
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Rejecting the common meaning of a phrase to avoid redundancy, however, is not 

proper under Oregon law.  State v. Smith, 184 Or App 118, 127, 55 P3d 553, 557 (2002).7  More 

importantly, the proper interpretation of "house bank" by its common meaning is not 

"redundant."  A statute is redundant if it contains meaningless language—for instance, if one 

prohibition swallows another.  In ORS 167.117(21), however, the "house" phrases are not 

meaningless repetitions.  The 1973 phrases are each one distinct element of a "banked" game, 

and the 1974 amendment covers "commission" games.  Contrary to the attorney general's 

opinion, these phrases are not "prohibitions."  They are simply a description of gambling that 

does not constitute social games.  There is no reason for each descriptive phase to be 

independent of the other, because they are all describing a single concept: the two types of 

gambling-game income.  This point is made clear by the attorney general's failure to provide a 

passable definition for "house odds" that was independent from the other phrases.  OP-2010-1, 

2010 WL 1610306, at *14.

Furthermore, the attorney general's over-expansive interpretation must be rejected 

because it would cause absurd results.  See State v. Bordeaux, 220 Or App 165, 175, 185 P3d 

524, 529 (2008) ("[W]e assume that the legislature did not intend an unreasonable result.").  

According to the attorney general's interpretation, all social games would have to be played with 
                                                
7 ("It may be that the phrasing of subsection (6) is somewhat redundant, but infelicitous drafting does not constitute 
permission to ignore the meaning that the legislature intended. Deluxe Cabinet Works v. Messmer, 140 Or.
App. 548, 554, 915 P.2d 1053, rev. den., 324 Or. 305, 925 P.2d 908 (1996) ("the potentially redundant effect of 
statutory language does not give us license to redraft the statute so that it means something 'new' ")."); see also 
Friends of Yamhill Cty. v. Yamhill Cty., 229 Or App 188, 195, 211 P3d 297 (2009) ("in both ordinary day-to-day 
communication and in legal drafting, redundancy is a fairly common phenomenon. See The New Fowler's Modern 
English Usage 661 (R.W. Burchfield ed. 1996) ("Actual or concealed redundancy occurs with great frequency in the 
language."); Riley Hill General Contractor v. Tandy Corp., 303 Or 390, 396–97, 737 P2d 595 (1987) (noting that 
legal terminology often is redundant, "sometimes for clarity, sometimes for emphasis"). And it is less offensive to 
legislative prerogative to hold that the legislature simply said too much rather than that it did not mean what it 
plainly said. Stamper, 197 Or. App. at 427, 106 P.3d 172."); State v. Cloutier, 351 Or 68, 97, 261 P3d 1234, 1250 
(2011) ("We wish to be clear that the fact that a proposed interpretation of a statute creates some measure of 
redundancy is not, by itself, necessarily fatal. Redundancy in communication is a fact of life and of law.").
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the players' cash instead of chips.  There is no reasonable explanation for why the legislature 

would want to mandate a safety risk in the operation of social games.  Similarly, this broad 

interpretation of house bank would criminalize a homeowner who hosts a poker game with 

friends and holds the money during the game.  Nothing suggests that the legislature intended to 

criminalize this common practice.

The holding of players' money during gameplay is a reasonable practice, 

mandated by common sense.  The Retailers do not use any funds to play against the public as a 

stake to pay wins and collect losses.  The Retailers make no profit by holding the money and 

have no other financial interest in the funds.  The common and well-understood definition of 

"house banks" does not apply to the practice of merely safeguarding players' money and 

providing chips for play.  

3. Lottery does not have statutory authority to overrule the City's
interpretation of ORS 167.117(21).

In 1971, Oregon adopted legislation that revised its entire criminal code.  

Article 30, concerning gambling offenses, was taken from New York and Michigan's criminal 

code.  Private social gaming was excluded from the prohibition on gambling through the 

definition of "player."  Criminal Law Revision Commission, Proposed Oregon Criminal Code, 

Final Draft and Report, Article 30, § 263(7) (1970).  This revision had the effect, however, of 

shutting down the long-running practice of social gaming in public establishments.

Accordingly, in 1973, the legislature passed a bill that created a definition for 

"social games"—excluded from the definition of gambling—that allowed for gaming in public 

establishments.  Or Laws 1973, ch 788, § 18.  The social game definition excluded banked games 

                                                
8 "[A social game is] a game, other than a lottery, between players in a private home or private business, private club 
or in a place of public accommodation where no house player, house bank, or house odds exist and the gross income 
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(i.e., those games with a "house player, house bank, [and] house odds," such as blackjack), and 

limited the gross income from the games to only 25 percent of the establishment.  

The legislative history demonstrates that these rules were intentionally general in 

nature so that local governments could further refine the type of social gaming that was 

appropriate for their jurisdiction.  This intent is reflected in the summary of the bill: 

"SB 684 - Excludes social games, other than lotteries, from 
definition of gambling and permits cities and counties to limit, 
license or prohibit social games by ordinance."  Minutes Senate 
State and Federal Affairs Committee (SB 684) May 10, 1973, at 5
(emphasis added).

The bill was championed by the Local Joint Executive Board of the Hotel and Restaurant 

Employees and Bartenders International Union, Portland.  Its representative, Charles C. Lawson,

testified to Senate State and Federal Affairs Committee that:

"[T]he bill defines social games and excludes social games, other 
than lotteries, from being defined as gambling. It gives local 
control on social games to the counties and cities. The bill 
provides for local option to determine what constitutes a social 
game within the given community and it will give to county 
and city officials an opportunity to hear the arguments for and 
against social games in order that they may determine the limit 
as to social acceptability."  Id. (Emphasis added.)

In 1974, local district attorneys lobbied the legislature to amend the definition of 

social games.  Minutes House Committee on Judiciary, Special Session (HB 3327), February 11, 

1974, at 2.  The broad language had proven difficult to enforce because most local jurisdictions 

had not adopted ordinances to further regulate gambling within their jurisdictions.  Id.  The 

committees considering the proposed amendments considered a number of technical changes to 

the definition of social gaming allowed in Oregon.  In the end, however, the legislature kicked 

                                                                                                                                                            
from the operation of the social game does not exceed 25 percent of the gross income of the private business, private 
club or public accommodation."
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the issue back to local governments by simply prohibiting social games unless they were 

authorized by local regulations.  This intent is reflected throughout the legislative history:

! "Chairman Cole stated that the legislation adopted in 1973 actually gave control 
to local governments to deal with any problems if they so choose to act."  Minutes 
House Judiciary Committee (HB 3327), Special Session, Feb. 18, 1974, at 5.

! "Rep. Hampton's position was that if cities and counties were given the power to 
make exceptions to permit gambling, there would be virtually automatic 
enforcement because all the city would have to do would be to repeal its 
ordinance. The threat of repeal, he said, would assure compliance; if it were not 
self-policing, the city could simply withdraw its permission."  Minutes House 
Judiciary Committee (HB 3327), Feb. 20, 1974, at 2.

! "Mr. Randall believed the cities would be in a better position to force compliance 
if they had the state law behind them instead of just an ordinance." Minutes 
House Judiciary Committee (HB 3327), Feb. 20, 1974, at 2.

! "The committee was also in agreement that cities and counties should have the 
authority to supersede the state law in this area by local ordinance if they chose to 
do so."  Minutes House Judiciary Committee (HB 3327), Feb. 20, 1974, at 3.

Portland has exercised its legal authority under ORS 167.117(21) to adopt local 

regulations for the social gaming permitted within its city limits.  PCC 14A.70.040.  The City 

has interpreted state law and its own ordinance to allow for the charging of a door fee so long as 

(1) all patrons pay, whether or not they participate in the social games, and (2) there are other 

forms of entertainment available on the premises.  MT & M Gaming, Inc. v. City of Portland, 360 

Or 544, 548–49, 383 P3d 800, 802–03 (2016).9  The City has also followed the traditional 

interpretation of "house bank" and concluded that the holding of players' money during 

                                                
9 In their communications with the City, those businesses explained that they would return all the proceeds from 
players' buy-ins to players in the form of winnings; however, they would charge a daily "membership fee" to anyone 
entering the establishment, regardless of his or her participation in the games or tournaments, and would keep that 
income. The City seemingly accepted those arrangements as consistent with the prohibition on "house income from 
the operation of the social game." ORS 167.117(21)(b). It issued permits to the businesses, but warned them "that 
any membership fee or cover charge must be charged to all who enter the club or business (and not just to those 
participating in social games), that the membership fee or cover charge cannot be imposed for participation in social 
games, and that the club or business must offer services or activities in addition to social games if there is a 
membership fee or cover charge."
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gameplay does not fall within this definition—in fact, the City requires the public establishments 

to do so.

Given the legislature's clear intent to allow local governments determine the scope 

and nature of allowable social games within their jurisdiction, Lottery should defer to Portland's 

interpretation of both state and local law.  Lottery does not have a superior interest in the 

regulation of social games, and an officially licensed and regulated social game does not pose 

any threat to Lottery's interests.

E. Specific relief requested.

ORI requests that Lottery issue a declaratory ruling that (1) charging a door fee 

for all patrons of an area used for poker games does not constitute "house income" under 

ORS 167.117(21), so long as other types of entertainment and services are provided in the area; 

(2) exchanging players’ money for chips and safeguarding players' money during social gaming 

does not mean that a retailer is acting as a "house bank"; and (3) neither of those practices will 

subject a retailer’s contract to termination under OAR 177-040-0010(6) and (3)(b)(E) or (D).  

F. Names and contact information of Petitioner and other interested parties.

ORI

Attn: Karsten Hennze
1001 N. Schmeer Rd.
Portland, Oregon 97217
Cell: 626-241-5128

Sarchi Consulting

Brian Sarchi
1001 N. Schmeer Rd., Suite A
Portland, OR 97217
Cell: 360.433.5234
briansarchi@gmail.com

mailto:briansarchi@gmail.com
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III. CONCLUSION

It is clear from the plain meaning, legislative context, and legislative history of 

ORS 167.117 that "social games" at public establishments are not disqualified from that 

definition because the businesses charge a door fee to all patrons and secure players' money 

during gameplay.  The legislature clearly intended the social game exception in 

ORS 167.117(21) exclude gambling income directly related to the operation of the game, first in 

the form of winnings from banked games in 1973, and then commission income from non-

banked games in 1974 (e.g., per-pot rake, game-related fees, etc.).  The definition of social 

games, however, does not address forms of indirect income unrelated to the operation of the 

game such as payment for other services and door fees—which are not a direct payment to the 

house for gambling.  In addition, the attorney general's tortured interpretation of "house bank" is 

not reasonable and should be rejected by Lottery.  Safeguarding players' money in non-banked 

games against each other does not convert a homeowner or public establishment into a "house 

bank."  Accordingly, ORI respectfully requests that Lottery provide the specific relief requested 

above.  
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DATED this 27th day of October, 2017.

MILLER NASH GRAHAM & DUNN LLP

s/ William L. Rasmussen
William L. Rasmussen
OSB No. 064782

s/ Steven G. Liday
Steven G. Liday
OSB No. 075975

Attorneys for Petitioner Oregon Racing, Inc.
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Menus for Game Room and other food/drink options in Portland Meadows
June 29, 2017, letter from City of Portland Tax Division Manager
City of Portland Pleadings in Mult. Co. Case No. 1211-14443
Copy of Sarchi Social Gaming License 
1990 Attorney General Opinion
2010 Attorney General Opinion


