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Dear Secretary Richardson: 

Deputy Attorney General 

After reviewing IP 26 (20 18), we conclude that the proposed measure most likely does 
not comply with the separate-vote requirement in Article XVII, section 1, of the Oregon 
Constitution. Accordingly, IP 26 cannot lawfully be adopted through the initiative process. 

Article XVII, section 1 provides that "[w]hen two or more amendments shall be 
submitted to the voters of this state at the same election, they shall be submitted so that each 
amendment shall be voted on separately." As we explain below, IP 26 proposes two or more 
substantive changes to the Oregon Constitution that are not closely related. Under Article XVII, 
section 1 those changes must be proposed separately to allow voters who favor one of those 
changes, but not others, to vote accordingly. 

I. Constitutional amendments proposed by IP 26 

IP 26 proposes to amend Article VIII, section 8(1) ofthe Oregon Constitution, which 
currently provides: 

The Legislative Assembly shall appropriate in each biennium a sum of 
money sufficient to ensure that the state's system of public education meets 
quality goals established by law, and publish a report that either demonstrates the 
appropriation is sufficient, or identifies the reasons for the insufficiency, its 
extent, and its impact on the ability ofthe state's system of public education to 
meet those goals. 

The Oregon Supreme Court interpreted "[t]he reporting provision of Article VIII, section 8 [to] 
contemplate[] the possibility that the legislature will not fund the public school system at the 
legislatively specified level in a particular biennium." Pendleton School District 16R, et al v. 
Oregon, 345 Or 596, 610-611 (2009). The court held that it could not issue an injunction 
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requiring the legislature to fund public education at the specified level, because doing so "would 
not be consistent with the reporting requirement." !d. at 611. 

IP 26 proposes to amend Article VIII, section 8(1) to: 

• Make the funding requirement and reporting requirement both mandatory rather 
than alternative requirements; and, 

• State explicitly that the reporting requirement does not limit a court's authority to 
require the legislature to comply with the funding requirement. 

IP 26 also proposes to add language to Article VIII, section 8( 1) authorizing the 
legislature to enact bills for raising revenue from corporations to fund public education without 
complying with the supermajority requirement in Article IV, section 25(2), of the Oregon 
Constitution. Article IV, section 25(2) requires any bill for raising revenue to be passed by 
three-fifths of the members of each house. 

II. Article XVII, section 1 separate-vote ·requirement 

A proposed initiative violates the separate-vote requirement if it makes more than one 
substantive change to the Oregon Constitution and those changes are not "closely related." 
Armatta v. Kitzhaber, 327 Or 250, 277-284 (1998). An initiative that proposes constitutional 
changes that are not closely related violates the separate-vote requirement "because it would 
prevent voters from expressing their opinion as to each proposed change separately." Meyer v. 
Bradbury, 341 Or 288, 297 (2006). 

We have no difficulty concluding that the changes IP 26 proposes to make to the Oregon 
Constitution are substantive. !d. at 298 (addition of language to one constitutional article 
authorizing legislature to enact campaign finance legislation and imposition of a three-fourths 
majority requirement to enact such legislation were both substantive constitutional changes). 

We also conclude that the amendment mandating that public education be adequately 
funded and the amendment exempting bills that tax corporations to fund education from the 
supermajority requirement are not closely related. Constitutional changes are not "closely 
related" for purposes of Article XVII, section 1 simply because they share a "unifying thread" or 
a "common theme, thought, or purpose." Id. at 296-297 (stating that the inquiry under Article 
XVII, section 1 is not whether the proposed constitutional changes have a unifying thread or 
common theme, thought or purpose). 

Rather, to determine whether changes are closely related, courts: 

First * * * examine the relationship among the constitutional-provisions 
that the measure affects, both explicitly and implicitly. If the affected provisions 
of the existing constitution themselves are not related, then it is likely that 
changes to those provisions will offend the sep~.rate vote requirement. * * * [T]he 
fact that a proposed amendment asks the people, in one vote, substantively to 
change multipleprovisions of the Oregon Constitution that are not closely 
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themselves related is one indication that the proposed amendment might violate 
the separate-vote requirement. ' 

Next, [courts] * * * consider the constitutional changes themselves. * * * 
If they are closely related, the measure under consideration survives scrutiny 
under Article XVIII, section 1. If they are not, it does not. 

League of Oregon Cities v. State of Oregon, 334 Or 645, 674 (2002)(quoting Lehman v. 
Bradbury, 333 Or 231, 246 (2002)). 

The mandate to appropriate sufficient funds for public education in Article VIII, section 
8(1) has little to do with the requirement in Article IV, section 25(2) that bills for raising revenue 
be enacted only by supermajority vote. Article VIII, section 8(1) requires the legislature to 
spend available moneys to fund public education at a certain level. Essentially, it prioritizes 
spending on public education. Article IV, section 25(2) has nothing to do with public education, 
nor does it govern spending. Rather, it imposes a higher procedural bar for enacting bills to raise 
revenue than applies to other types of legislation. The procedural bar protects individuals and 
businesses in Oregon from having their taxes easily increased. We conclude that Article VIII, 
section 1 and Article IV, section 25(2) are not related provisions. The lack of relationship 
between the existing constitutional provisions that IP 26 would affect is a strong indication that 
the amendments it proposes are not closely related for purposes of the separate-vote requirement. 

We also conclude that the proposed changes themselves are not closely related. The 
requirement to appropriate sufficient funds to meet quality public education goals and the 
authority to raise the money to do so from corporations without meeting the high procedural bar 
in Article IV, section 25(2) are not closely related. As discussed, the procedural bar in Article 
IV, section 25(2) protects individuals and businesses in Oregon from increased taxation unless 
three-fifths of legislatures vote to approve the increase. The proposed exception would remove 
that procedural protection for corporations. The requirement that the legislature appropriate 
sufficient funds to provide a quality public education directs the legislature to prioritize spending 
on public education, but does not concern how or from whom revenue can be raised in the first 
instance. Persons who might support the requirement to spend adequate funds on public 
education may well oppose lowering the procedural bar for raising revenue from corporations to 
do so. 

We note that IP 26 is distinguishable from. the initiative at issue in Meyer v. Bradbury, 
which the Oregon Supreme Court found to comply with the separate-vote requirement. The 
initiative in that case permitted enactment of campaign finance legislation by the legislature if 
passed by a three-fourths majority of both houses. The court held that the supermajority 
procedural requirement was closely related to the authority to enact campaign finance legislation, 
because the requirement was simply a "procedural condition on which the right to exercise the 
substantive authority is predicated." 341 Or at 301. 

IP 26, in contrast, does not place a procedural condition on the exercise of newly-granted 
legislative authority. Rather, it carves out a substantial exception to the existing requirement in 
Article IV, section 25(2) that bills for raising revenue be enacted only by a supermajority. Nor is 
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that exception a procedural condition on the requirement to spend available funds to adequately 
fund public education. The legislature independently would be required by IP 26 to appropriate 
the necessary funds to finance public education whether or not they decided to enact legislation 
raising taxes on corporations to do so. 

We, therefore, conclude that IP 26 does not comply with the separate-vote requirement of 
Article XVII, section 1. This summary is not meant to be an exhaustive analysis nor does it 
necessarily identify all potential constitutional difficulties that would preclude the proposed 
measure from proceeding. 
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