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I. Sentencing Recommendation 

Pursuant to the terms of the of the Rule 11(c)(1)(B) plea agreement and related 

agreements with defendant, the government concurs with the U.S. Probation Office and 

recommends a sentence of 46 months of imprisonment, a three-year term of supervised release, 

restitution in the amount of $3,093,918.00, and a special assessment of $100.  

II. Status of the Case  

On March 1, 2016, the government filed a felony information charging defendant Darren 

Bottinelli with one count of theft in connection with health care in violation of 18 U.S.C. § 669.  

 On March 17, 2016, the defendant appeared before District Court Judge Robert E. Jones 

for the scheduled first appearance, detention hearing, arraignment, waiver of indictment, and 

entry of guilty plea.  Judge Jones accepted the defendant’s waiver of indictment and guilty plea 

to the single count of the information and released the defendant on conditions pending 

sentencing.  Despite testing positive for cocaine while on pre-trial supervision, defendant 

Bottinelli remains out of custody and subject to pre-trial release conditions.  

 At the request of the parties, the Court initially scheduled sentencing for September 14, 

2016.  On July 19, 2016, defense counsel requested additional time to gather mitigation 

information relevant to sentencing and the government did not object.  Judge Jones granted 

defendant’s motion and continued the sentencing to November 22, 2016.  On October 28, 2016, 

defense counsel filed a second motion to continue sentencing for an additional sixty (60) days.  

The government objected.  Judge Jones granted defendant’s motion in part and continued the 

sentencing twenty-two (22) days to December 14, 2016.  

/ / / 
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III. Statement of Facts 

A. Introduction 

Defendant Darren Bottinelli was the sole owner, shareholder, officer, and director of Axis 

Benefit Administrators, Inc., also known as AXIS Health Partners or Axis.  Axis registered as a 

domestic business corporation with the Oregon Secretary of State Corporation Division in 2004, 

with its principle place of business at 12400 SE Freeman Way, Suite 102, Portland, Oregon.  

Defendant Bottinelli closed the Axis doors and ceased operations on March 19, 2014.  Defendant 

Bottinelli provided no advance notice or reason for closure to his five (5) employees, 

approximately forty (40) client employers, and over 3,000 employee plan participants.   

The primary business of Axis was to administer the Axis FlexAccount, a Health 

Reimbursement Account (HRA) or plan, although Axis also held and administered funds for 

other plans, including child or family care reimbursement accounts.  Client employers forwarded 

a portion of each employee’s hourly wage to Axis on a monthly basis.  By the terms of their 

contract, or plan Adoption Agreement with Axis, these contributions funded individual employee 

Axis HRA FlexAccount Plans.  These contributions typically accrued on a monthly basis.  

B. Security of Funds 

Defendant Bottinellii/Axis entered into an Adoption Agreement with each subscribing 

employer and provided them with a Summary Plan Description, an Axis Benefit Guide, a copy 

of the Trust Agreement, and other enrollment documents. 

The Adoption Agreement between Axis and the employer states that Axis will: 

• Receive the employers’ contributions and post them to the Trust account; 

• Maintain an accurate database of subscriber and participants’ accounts; 

• Process claims through the use of a debit card or claims received by mail; 
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• Provide monthly contribution reports to subscriber and participant; 

• Maintain accurate records of claims paid; 

• Provide monthly Balance Statements for participants to client employers. 

The Trust Agreement provided to Axis client employers states that the Trust Fund shall 

consist of all contributions from subscribers, “held and set aside by the Trustee for the uses and 

purposes set forth in this Agreement and Declaration of Trust.”  The purpose of the trust is to 

maintain the fund to provide benefits and reimbursement of expenses under separate plans for 

each participating employer.  The Trust Agreement provides for individual accounts for each of 

the employer participants.  The funds received by the Trust from a contributing employer are to 

be used solely on behalf of the plan participants. 

Defendant Bottinelli/Axis represented that Ken Hughes, an independent Trustee and 

Certified Public Accountant, provided oversight of the trust accounts.  In reality, Ken Hughes 

provided no legitimate Trustee services to the Axis accounts. 

Defendant Bottinelli and one other Axis employee, Joe Baker, performed sales on behalf 

of Axis and interfaced directly with client employers.  Defendant Bottinelli hired Joe Baker in 

2009.  As part of Baker’s sales training, the two made sales calls on perspective Axis client 

employers.  Baker recalls defendant Bottinelli explaining to employers that their contributions 

would be deposited to the Axis Benefit Trust account, that Axis held and protected all employee 

funds in the trust, that employees were 100% vested in their dollars, and that account funds were 

portable.  Despite these representations, as early as 2009, defendant Bottinelli regularly accessed 

client trust funds for his personal use.  

//// 

//// 
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C. Axis Client Employers & Employee Plan Participants 

Employers who contracted with Axis primarily consisted of government contractors and 

other employers who hired hourly prevailing wage contract workers.  Some Axis clients 

employed veterans, disabled adults, and those who serve vulnerable populations as follows: 

• Goodwill Industries of South Texas, Morgan Memorial Goodwill Industries, 

Job Squad, Cascade Christian Services, VersAbility Resources (formally 

known as the ARC of the Virginia Peninsula): Employs and serves adults with 

physical and developmental disabilities.  

• Vets Securing America:  Assists veterans with the transition to the private sector 

through contract security employment opportunities.  

• Island Home Nursing:  Provides skilling nursing and home care services.  

These employers typically did not offer major medical insurance as a benefit to their 

hourly employees.  Instead, they required employees to participate in an HRA plan.  In theory, 

this HRA model benefited both employer and employee.  For the employer, plan participation 

funded from pre-tax dollars reduced the employer’s payroll taxes and Social Security taxes.  For 

the employee, the account served as a dedicated health care saving plan.   

For some employee participants, the Axis HRA account served as their sole form of 

health care coverage.  For other Axis employee participants, the Axis HRA account served as a 

supplement to major medical insurance and covered deductibles, copayments and coinsurance 

payments, or services not covered by some major medical plans including dental and vision care.  

Employee plan participants typically used a debit card linked to their HRA account for eligible 

expenses but could also file a claim for reimbursement with Axis by fax or mail. 
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Employer clients received monthly or quarterly statements from Axis detailing the 

amount Axis held on behalf of each plan participant.  Axis utilized the Alegeus software system 

for claims adjudication and accounting at the plan participant level.  Axis employees generated a 

monthly report for each client employer from the Alegeus system that identified contributions, 

disbursements and available trust account balance for each of the employers’ plan participants.  

The Alegeus system provided an accurate reflection of the available trust fund balance for each 

employee participant based on contributions.  In reality, once defendant Bottinelli began 

accessing trust funds for personal use, the Alegeus record of trust account holdings did not 

correlate with the funds actually held in the trust accounts.   

D. Defendant Bottinelli’s Role at Axis  

 Axis employees reported that since at least 2009, defendant Bottinelli rarely appeared in 

the office.  Axis administrative assistant Jennifer Robare worked at Axis for 10 years before the 

March 2014 close.  Both she and Joe Baker reported that defendant Bottinelli showed up at the 

office no more than a couple of hours, a couple of days a week.  Adriana Serna began working at 

Axis in September of 2010.  She initially answered calls regarding account balances and claims 

status from plan participants, but eventually assumed bookkeeping duties.  Ms. Serna recalls 

seeing defendant Bottinelli in the office once every two to three weeks.  Defendant Bottinelli 

provided little leadership or direction for the business and employees did not universally 

understand what duties Bottinelli performed on behalf of Axis.  Joe Baker, the primary sales 

person for Axis, does not recall defendant Bottinelli performing any direct sales duties after 

2009.   

Case 3:16-cr-00094-JO    Document 25    Filed 12/07/16    Page 8 of 29



Government’s Sentencing Memorandum  Page 7 

Ms. Serna knew that unlike the rest of Axis employees, defendant Bottinelli did not draw 

a regular salary.  Ms. Serna and other Axis employees did not know that defendant Bottinelli 

drew his income and covered his expenditures by regularly drawing on the trust accounts.   

E. Axis Trust Accounts  

Between May 2009 and March 2014, Axis opened and maintained three trust accounts at 

Wells Fargo Bank which received employer contributions for the HRA plans.  Defendant 

Bottinelli was the primary authorized signatory to the trust accounts and the only person with 

authority to transfer funds to and from the trust accounts.  Despite promises of the safety and 

security of the funds held in trust, defendant Bottinelli accessed and converted plan participant 

trust funds unchecked and at will.   

As long as the Axis HRA client base expanded or remained stable, defendant Bottinelli 

could apply incoming client funds to pay current claims from plan participants.  Over time, 

defendant Bottinelli’s expenditure of client funds outpaced the influx of client funds.  As a result, 

the Axis trust account balances contracted at a disastrous rate.   

F. Market Change Leads to Crisis 

Due to changes in the health insurance industry in 2013 and early 2014, the HRA product 

offered by Axis became less viable to client employers.  Axis lost current client employers and 

failed to enroll new clients.  Client employers who opted to sever their ties with Axis ported their 

plan participant funds to new providers.  The trust account fund balances ran dangerously low.  

Defendant Bottinelli and Axis could no longer meet obligations and keep up appearances.  

Despite this, defendant Bottinelli continued to access trust account funds for his personal use.   

The Axis operations came to a crashing halt in March of 2014.  Joe Baker recalled that on 

Friday, March 14, 2016 Adriana Serna informed him of a problem with a $55,000 check drawn 
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on the Axis accounts.  The check, payable to Health Net on behalf of Baker’s client employer 

StellarJ, bounced.  As usual, defendant Bottinelli was not in the office.  Baker called defendant 

Bottinelli and told him that they urgently needed a cashier’s check for Health Net for the 

monthly insurance coverage.  On the golf course at the time, defendant Bottinelli told Baker that 

Bottinelli would personally take care of the payment Monday morning.   

Monday, March 17th arrived and defendant Bottinelli did not appear at the Axis office.  

On Monday afternoon, Baker and defendant Bottinelli spoke on the phone.  Defendant Bottinelli 

stated that that he could not take care of the check that day.  On Tuesday March 18th, defendant 

Bottinelli again failed to report to the Axis office and spoke to Baker over the phone.  Defendant 

Bottinelli told Baker that Bottinelli was experiencing a personal crisis and would get back to 

Baker as soon as he could.   

On the morning of Wednesday March 19th, Ms. Serna and Mr. Baker both received 

emails from defendant Bottinelli, asking them to meet defendant Bottinelli later that morning at 

the office.  They separately met one-on-one with defendant Bottinelli in the Axis parking lot.  

Defendant Bottinelli told them both that the company had been struggling over the last six to 

eight months and defendant Bottinelli had no choice but to shut down the Axis operation.  

Defendant Bottinelli told them that the employees had to pack up and vacate the building within 

hours.  Defendant Bottinelli left and returned later with final checks for the employees.  Stunned 

Axis employees vacated the office by 1:30 p.m.    

The abrupt closure came as a complete surprise to Axis employees, client employers, and 

plan participants.  Axis engaged in normal daily operations up until the final days, accepting 

client employer plan contributions and processing claims for employee plan participants.  

Despite the fact that the Axis Adoption Agreements required Axis to provide notice to employer 
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clients in the event of a termination of business operations, Axis went dark without providing 

notice.  Axis web-based internet services and email communications simply ceased.  Phone calls 

to the Axis office went unanswered.  Employer clients of Axis and employee plan participants 

had no idea that trust account funds were at risk or had been accessed by defendant.    

Employee plan participants immediately felt the impact.  Axis reimbursement checks to 

employee plan participants bounced.  Doctor’s offices and pharmacies declined Axis debit cards.  

Employee plan participants aware of the problem panicked, but received no response to their 

emails and no answer to their phone calls.   

Employee plan participants unaware of the Axis closure continued to incur medical 

expenses they rightfully believed would be covered by their HRA funds, not knowing that 

defendant Bottinelli stole their savings.  To add insult to injury, these victims found themselves 

facing unplanned bills from medical providers.  As a result, many of these victims resorted to 

borrowing money from family or friends, opening new credit cards, dipping into their savings or 

weekly food budget, or utilizing payday loans to cover medical expenses.  For some victims, the 

loss of their HRA savings resulted in catastrophic financial, physical and mental harm.   

In total, and over a span of many years, defendant Bottinelli stole approximately 

$3,093,918.00 in funds from the trust accounts.  Defendant Bottinelli accessed and spent the 

savings of thousands of hourly-wage earners to maintain a luxury lifestyle and the trappings of 

success, including regular fine dining, luxury travel, memberships to local exclusive clubs, high-

end wines, golfing, and improvements to the homes he shared with his wife.  

IV. The Government’s Sentencing Guideline Calculation & Plea Agreement 
Terms  

The government agrees with the U.S. Probation Office’s calculation of the advisory 

guideline range in this case, resulting in a total offense level of 23.  The U.S. Probation Office 
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utilized the 2015 Sentencing Guidelines in effect at time defendant entered into his plea agreement 

and pleaded guilty.  Both parties agreed to the applicability and use of the 2015 Guidelines for 

purposes of sentencing at paragraph 8 of the plea agreement.  The guideline calculation does not 

vary if the 2016 Guidelines, effective November 1, 2016, are utilized.  

Pursuant to the terms of the plea agreement in this case, and consistent with the facts of 

this case, the United States makes the following recommendations regarding the appropriate 

guideline calculation: 

• Base Offense Level:  Pursuant to U.S.S.G. §§ 2B1.1(a) base offense level is 6.    

• Loss: Pursuant to U.S.S.G. § 2B1.1(b)(1)(I), and the terms of the plea agreement, 

defendant’s offense level is increased by sixteen (16) levels because the loss 

exceeds $1.5 million dollars but is less than $3.5 million dollars.  

• Adjustment for Abuse of Position of Trust:  The Court should apply a two level 

adjustment pursuant to U.S.S.G. § 3B1.3 for defendant’s abuse of a position of 

trust. 

• Special Offense Characteristic:  The Court should apply a two level adjustment 

under U.S.S.G. §2B1.1(b)(2)(A)(i) because the offense involved more than 10 

victims.   

• Acceptance of Responsibility:  Pursuant to § 3E1.1(a) and (b), and pursuant to the 

terms of the plea agreement in this case, the offense level should be reduced by 

three levels for defendant’s acceptance of responsibility.  

• Total offense level:  Based on the factors listed above, the total offense level is 23.   

• Criminal History:  The government agrees that the defendant has no prior criminal 

convictions, and therefore the Criminal History Category for this case is I. 
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Based on a total offense level of 23 and a Criminal History Category of I, the applicable 

guideline sentence is 46 – 57 months of imprisonment.  

V. 18 U.S.C. § 3553(a) Factors  

While no longer bound by the Sentencing Guidelines, courts must first consult the 

guidelines and take them into account at sentencing.  United States v. Booker, 543 U.S. 220, 125 

S. Ct. 738, 767 (2005).  Even though the guidelines are advisory, they remain influential in an 

effort to ensure nationwide consistency in sentencing.  Gall v. United States, 128 S. Ct. 586, 596 

(2007) ("to secure nationwide consistency, the guidelines should be the starting point and initial 

benchmark" for sentencing); see also United States v. Cantrell, 433 F.3d 1269, 1279 (9th Cir.  

2006) ("[The] continuing duty of district courts to consult the guidelines is statutory"). 

After the parties are given a chance to argue for a sentence they believe is appropriate, the 

Court should consider the factors under 18 U.S.C. § 3553(a) and decide whether they support the 

sentence advocated by the parties.  United States v. Carty, 520 F.3d 984, 991 (9th Cir. 2008) (citing 

Gall, 128 S. Ct. at 596-97 n.6).  The Court must then make an individualized sentencing 

determination based upon the facts.  Id.  The guidelines should not be given more weight or less 

weight than the other § 3553(a) factors.  Id.  If the Court decides a non-guideline sentence is 

warranted, the Court must ensure the justification is sufficiently compelling to support the degree 

of variance.  Id.  Once a sentence is selected, the Court must explain its rationale sufficiently to 

permit meaningful appellate review.  Id. at 992. 

Factors to consider under 18 U.S.C. § 3553(a) include the nature and circumstances of the 

offense; the history and characteristics of the defendant; the need for the sentence imposed to reflect 

the seriousness of the offense; the need for the sentence to promote respect for the law; the need 

for the sentence to provide just punishment for the offense; the need for the sentence to afford 
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adequate deterrence to criminal conduct; the need for the sentence to protect the public from further 

crimes of the defendant; and the need to provide the defendant with needed training, care, or 

treatment. 

A. History and Characteristics of the Defendant  

Five years ago, in 2011, Darren Bottinelli appeared to all the world a successful man of 

means.  Just 40 years old, Darren Bottinelli solely owned and managed Axis, the company he 

founded.  Axis appeared to be a thriving business with multiple employees.  Married, defendant 

Bottinelli and his wife lived in a beautiful, stately old home in Portland’s west hills valued at 

over $1 million dollars.  They belonged to private, exclusive Portland clubs including the 

Multnomah Athletic Club and the University Club.  A member of the Waverly Country Club, 

defendant Bottinelli could frequently be found on the Waverly golf course engaging in one of his 

favorite pasttimes.  

Defendant Bottinelli frequently dined in Portland’s best high-end restaurants, including 

Higgins, Little Bird, Lincoln, Nostrana, Paley’s Place, and Wildwood.  When defendant 

Bottinelli left Portland he traveled first class, stayed in luxury hotels and resorts, golfed on 

manicured greens, and indulged in fine wine at top restaurants.  

The trappings of success defendant Bottinelli presented to the world were a charade.  In  

2010, the Internal Revenue Service imposed a $1.3 million tax lien on defendant Bottinelli.  He  

carried large balances on credit cards and large mortgages on his properties. 

Years before 2011, lacking the personal financial resources to maintain the luxury 

lifestyle he enjoyed, Bottinelli began using the HRA trust account as his personal piggy bank.  
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Defendant Bottinelli did not draw a salary from Axis.  Instead he funded his exploits with 

unchecked personal use of an Axis credit card and transfers from Axis bank accounts, including 

the trust account, to his personal accounts.  When the house of cards he created finally collapsed 

in March of 2014, defendant Bottinelli stole every last cent in the Axis accounts and converted 

that money to his personal use.  He could see the tragic, inevitable crash approaching.  Despite 

that, defendant Bottinelli pushed the pedal to the floor of his scheme.  He never applied the 

brakes to his deceit.  He never considered the wake of devastation his greed inflicted on so many 

vulnerable victims.   

Defendant Bottinelli did not provide notice of the closure of Axis to the employer clients 

or to the thousands of individually impacted victims.  In late March 2014, while victims grappled 

with the confusion, anxiety and stress of suddenly finding their savings inaccessible, defendant 

Bottinelli’s bank records show he traveled to Palm Springs.  

Today, Darren Bottinelli stands before the court stripped of the façade of success and 

wealth.  Any apology defendant Bottinelli offers the victims is much too little, much too late.  

The true measure of his characteristics, to be considered as part of sentencing, are not the words 

he offers on the day of his sentencing.  The countless actions he took as the owner and operator 

of Axis and the harm he inflicted on so many innocent victims provides powerful insight into the 

history and characteristics of defendant Bottinelli.  Those actions tell the story of the narcissism 

and greed that fueled this outrageous crime.  

Defendant Bottinelli did cooperate with the criminal investigation, admit guilt, and accept 

responsibility for his acts before this Court by the terms of this plea agreement and guilty plea.  

However, defendant Bottinelli’s acceptance appears to mean little beyond the courthouse door.  

Willamette Week interviewed defendant Bottinelli this past summer as part of a feature story on 
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his food cart.  In the story that ran in Willamette Week on August 9, 2016, defendant Bottinelli is 

quoted as stating that he was “Obamacared out of a job” in the health insurance industry.  That 

statement is a lie.  It is also directly inconsistent with the acceptance of responsibility for his 

criminal actions.  The self-interested deceit and rationalization at the heart of this crime does not 

appear to be a thing of the past.  

B. Nature and Circumstances of the Crime 

Simply put, defendant Bottinelli accessed and stole millions in HRA trust funds to 

maintain the luxury lifestyle and trappings of success he enjoyed.  For example, between January 

2010 and April 2014, defendant Bottinelli spent at least the following amounts in conjunction 

with his private club memberships: 

• Waverly Country Club: $47,531,95 

• Multnomah Athletic Club: $18,034.18 

• University Club:  $1,502.00 (July 2014 – December 2014 only) 

After the fall of Axis, between May 2014 and February 2015, defendant Bottinelli spent 

an additional $6,498.64 at Waverly Country Club.  

While a full accounting of defendant Bottinelli’s expenditure of victim funds is not 

practical here, a review of his Axis American Express (AmEx) charges between January 2010 

and December 2013 provide a snapshot of defendant Bottinelli’s spending patterns.    

From early 2010 through the end of 2013, defendant Bottinelli’s Axis AmEx shows 

significant personal expenditures in the following top five categories: 1) fine dining in Portland; 

2) travel, including luxury travel accommodations and food; 3) economy hotels in Portland; 4) 
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golf; and 5) wine.  Exhibits 1 - 4 provide an overview of defendant Bottinelli’s Axis AmEx 

spending in these five categories.  

In 2010, defendant Bottinelli frequently dined at Portland’s best restaurants, including a 

$572 meal at Paley’s Place on November 19, 2010.  In October, he spent $906 for two nights at 

the St. Regis, a luxury historic hotel in the heart of San Francisco.  While in San Francisco, 

defendant Bottinelli dined at Michelin starred restaurant Jardinière, and used victim money to 

pay the $1,100 check.  These were not business trips or business meals.  By 2010, defendant 

Bottinelli rarely appeared at the Axis office or engaged in sales or outreach.  

In 2011, defendant Bottinelli charged more to the AmEx in these five areas than in any 

other year.  In February, defendant Bottinelli spent $1,302.71 for three nights at the W hotel in 

Los Angles.  From the W, defendant Bottinelli traveled to the luxury hotel Shutters on the Beach 

in Santa Monica, spending $2,697.81 on a two-night stay.  In March, defendant Bottinelli 

traveled to Napa in pursuit of his other passion, fine wine.  In Napa, he spent $1,474.76 at the 

luxury resort Auberge du Soleil and $1,162.18 at the world renown restaurant French Laundry.  

Soon after his Napa trip, defendant Bottinelli made a single wine purchase totaling $1,927.92.  In 

Portland on November 21, 2011, defendant Bottinelli paid a single bill at Le Pigeon totaling 

$1,774.00.  Finally, in December 2011, defendant Bottinelli traveled to Palm Springs and to 

Hollywood.  In Hollywood, defendant Bottinelli spent $3,857.71 for a stay at the exclusive 

luxury property Chateau Marmont.  

In 2012, defendant Bottinelli traveled to Palm Springs, Las Vegas, Hollywood, Napa, and 

Hawaii.  In June, defendant Bottinelli returned to Chateau Marmont, where his bill exceeded 

$3,000.  Ten days later in Napa, defendant Bottinelli spent $1,154.38 at the luxury Hotel 

Yountville.  On the island of Hawaii in November, defendant Bottinelli spent over $2,000 for a 
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stay at the 5-star Four Seasons Resort Hualalai.  Between trips, defendant Bottinelli continued to 

pay big tabs at local restaurants.  He spent $407 on July 6th and $889 on November 12th for meals 

at Paley’s Place.  Other highly expensive local meals include a meal at Noisette ($482 on March 

6th) and one at Simpatica ($958.31 on September 29th).   

In February 2013, defendant Bottinelli returned to Shutters on the Beach in Santa 

Monica, where he spent $2,340 for a two-night stay.  Defendant Bottinelli traveled to San 

Francisco in November 2013, where he golfed at Pebble Beach, stayed at luxury hotel, and dined 

at the Harris Restaurant.  The golf, hotel and restaurant charges for that two-day trip total 

approximately $2,000.  At the luxury Manhattan hotel London NYC in May 2013, defendant 

Bottinelli spent $1,771 on a three-night stay.  

Greed, entitlement, and a total lack of concern for others fueled this crime.  Sadly, the 

cost of defendant Bottinelli’s tab at one high-end restaurant could have saved the most 

vulnerable of his victims from financial devastation, medical crisis or emotional trauma.  

C. A 46 month sentence of imprisonment affords adequate general deterrence, 
protects the public from further crimes of the defendant, and promotes 
respect for the law.  

The 46 month sentence of imprisonment the Probation Office and the United States 

recommend will appropriately promote respect for the law and meet the goals of specific and 

general deterrence of future crimes.  Despite the way defendant Bottinelli continues to rationalize 

his conduct, the government does not believe a sentence in excess of 46 months is necessary to 

deter him from committing future crimes.  Based on currently available information, including his 

lack of prior fraudulent criminal history, the government believes defendant Bottinelli is unlikely 

to reoffend.  
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However, general deterrence would be served by a 46 month sentence of imprisonment.  

“General deterrence is effective in the context of white collar crime.”  United States v. Edwards, 

595 F.3d 1004, 1021 (9th Cir. 2009) (BEA, dissenting).  “Defendants in white collar crimes often 

calculate the financial gain and risk of loss, and white collar crime therefore can be affected and 

reduced with serious punishment.”  United States v. Martin, 455 F.3d 1227, 1240 (11th Cir. 2006).  

“White collar crime, especially bank fraud, usually requires a well-schooled, intelligent criminal, 

capable of gauging the upside of how others will be gulled by his well-honed fables.  This ability 

to foresee extends also to the possible downside of his fraud: apprehension, conviction, and 

punishment.”  Edwards, 595 F.3d at 1021 (BEA, dissenting).    

Defendant Bottinelli’s theft developed in the vacuum of a virtually unregulated business 

environment.  Defendant Bottinelli’s personal use of client trust money was possible because, 

unbeknownst to the victims, only the fox was watching the henhouse.  A 46 month sentence of 

imprisonment sends a strong message to those taking client money and operating in an unregulated 

environment that they are bound to the basic principles of honesty and fair dealing.  When white-

collar defendants systematically steal from their clients on a vast scale, the consequences can and 

should include a multi-year term of imprisonment.  

D. A sentence of 46 months of imprisonment will reflect the seriousness of the 
offense and provide just punishment. 

 
The written statements provided by approximately 425 of the 3,224 the victims of this 

offense illustrate the extremely serious and harmful effects of this offense.   

1. Many of defendant Bottinelli’s victims are poor, vulnerable, and live 
on a fixed income.  

“I am desperately poor and totally disabled.”  Calvin W., Exhibit 5.    
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“I live paycheck to paycheck and cannot afford to go without $1.”  Christina C., Exhibit 
6.    

“I was a disabled individual, trying to re-enter the workforce, and was a single mother of 
2 children.”  Elissa B., Exhibit 7.    

“Its a shame that people that make min(imum) wage have to struggle to live then 
someone take(s) advantage of what we earned.”  Tammy A., Exhibit 8.    

The victims of this crime include mentally and physically disabled adults with minimum 

wage job placements through Job Squad and Goodwill Industries.  In at least one case, the 

victim’s mother completed the statement on behalf of her adult son due to his mental disability 

(Exhibit 9).  The victims’ physical disabilities cover a wide range of infirmities including 

quadriplegia, multiple sclerosis, cancer, and other serious illnesses.  

A number of the victims are military veterans and family members of veterans spanning 

every branch of service.  Many of the victims are elderly.  Many victims report living on a fixed 

or limited income.  Some are single mothers, struggling to make ends meet.  

The HRA account served one of two purposes for victims.  For the majority, the savings 

in their HRA account served as a supplement to major medical coverage.  In this circumstance, 

the victims used HRA funds to cover copays, prescriptions, and care not covered by major 

medical insurance including dental care, eye care, and some specialty care.  For those victims 

without major medical coverage, their HRA account served as their sole means of covering 

health care costs.   

Each victim worked hard to earn their limited, minimum wage, or other hourly paycheck.  

Each victim rightfully believed that a portion of their pay from each and every hour sat safe and 

secure in their health reimbursement trust account.   

//// 
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2. For some victims, the theft of their HRA funds caused financial 
devastation.   

“I used most of my paychecks to cover medical expenses and medicine [which] caused 
me to get behind on my car payments … I lost my job here because of not having a way 
to work due to my car being repo.”  Sabrina C., Exhibit 10. 

“Because our money was stolen we were unable to pay medical bills.  We were sent to 
collections and our credit score suffered.  … We have incurred late fees, collection 
penalties, [and] higher interest rates.  We have had to sacrifice our home in order to feed 
our family and buy medication for chronic illnesses.”  James H., Exhibit 11. 

“My personal situation became unbearable.  I got so far behind in debt.  My family 
struggled.  I have three children and I’m a single mother. … I had to move to another 
state with family to get my life in order.”  Latrica S., Exhibit 12.  

“We were affected by not having access to my funds to my HRA account because we had 
to pull funds from another account for other bills in order to be seen by doctors. … We 
fell behind on other bills and almost lost our home and cars.  We had to make 
unnecessary personal loans to pay clinics/doctors to keep from having wages garnished.”  
Johnnie W., Exhibit 13.  

This crime caused extreme financial hardship for many of the victims.  With the loss of 

their HRA funds, victims with the financial means paid existing medical bills out of pocket.  

Because these victims lived on tight budgets, they dipped into funds earmarked to pay other bills, 

including car payments, mortgage payments, and utilities.  The inability to pay medical bills or 

the related delay in car, home, or utilities payments negatively impacted credit scores for many 

victims.  Some victims dipped into retirement or college savings plans to fill the financial gap.  

Some victims stated that in order to pay medical bills, they used money earmarked for food and 

groceries.  By stealing their HRA funds, defendant Bottinelli literally stole food off their family 

table.   

Not all victims were able to cover the unanticipated costs resulting from the theft of their 

HRA funds.  Those victims opened new credit cards, borrowed money from friends and family, 

or turned to payday loans to meet pressing medical bills.  One victim sought the assistance of a 
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collection from her church (Exhibit 14).  These steps protected victims from the immediate 

problem of medical bill collection agencies, but resulted in additional costs and long term 

financial strain.   

Some victims simply could not pay the looming bills without their HRA savings and 

continue to deal with collection agencies and negative credit impacts.  For multiple victims, this 

fiscal downward spiral contributed to their need to file for personal bankruptcy (Exhibit 15). 

As illustrated by the statements above, for some victims the theft of their HRA funds 

resulted in complete financial ruin.  For the most vulnerable, the inability to access a few 

hundred dollars of HRA savings pushed them over the edge of financial stability and into 

extreme financial hardship.    

3. For some victims, the theft of their HRA funds blocked access to 
necessary medical care.   

“[M]y husband is diabetic and we rely on [HRA] to … purchase his meds.  He was out of 
insulin or soon would be and I couldn’t get it because we didn’t have the money to pay 
for it until payday.”  Traci C., Exhibit 16. 

“I have been sick with a liver problem.  (For witch (sic) they now have a cure.)  But I 
have not had the money for the treatments and medicines needed.  Had I had these funds 
that were rightfully mine, I may not be going through this pain and discomfort now.”  
Deborah S., Exhibit 17.  

“Because I did not have the coverage that I had paid into, I had to cancel some vital tests.  
As a result of these cancellations, I had to wait for more than one year to obtain enough 
coverage for the tests which resulted in the diagnosis of ovarian cancer.  My tumors could 
have been detected if I had been able to keep my original appointments.”  Selena W., 
Exhibit 18. 

“[W]e relied on the HRA to pay for life changing medications required for my wife’s MS 
Multiple Sclerosis, along with necessary medical appointments and procedures.  My wife 
became wheelchair bound for 23 days requiring assistants and permanent damage to her 
speech.  Not having the funds to see the neurologist in time … is a guilt I live with daily.” 
William T., Exhibit 19. 
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For many victims, the theft of their HRA funds meant they were unable to afford 

necessary medical treatment and prescriptions.  Serious medical conditions were left untreated or 

undertreated.  Victims report a wide range of diseases or afflictions they could not properly 

address including Crohn’s disease, diabetes, multiple sclerosis, cancer, high blood pressure, 

asthma, rheumatoid arthritis, Lupus, leukemia, tumors, gum disease, allergies, depression, 

anxiety, stroke, kidney disease, liver disease, osteoarthritis, and other ailments.   

Victims were unable to purchase potentially lifesaving medical items, including epi-pens 

and inhalers for severe asthma, leaving victims at risk of further medical complications.  Victims 

previously treated by pain management specialists were unable to continue care, leaving severe 

physical pain issues unaddressed.   

One victim describes receiving a cancer diagnosis, but as a result of the theft an inability 

to afford cancer treatment (Exhibit 20).  Another victim cancer patient in mid-treatment at the 

time that Axis closed its doors relied on family and payday loans to continue treatment (Exhibit 

21). 

A few victims used their HRA funds for fertility treatments or in vitro fertilization, and 

were forced to halt their efforts to conceive and bear children when the funds were suddenly 

unavailable. 

In addition to the inability to cover medical care for themselves, the theft of their HRA 

funds impacted the victims’ ability to provide medical care for their spouses and children.  Many 

victims expressed the heartbreak, shame and fear they experienced when unable to provide their 

children with necessary medical care.  If they found a way to cover the expense and continue 
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with care, victims faced the challenge of absorbing these costs within an otherwise impossibly 

tight budget.   

With no other means to cover their care, victims describe postponing or forgoing 

recommended medical tests, prescriptions, glasses, eye care, and dental care.  For some, the 

inability to pay for and receive care when needed initiated a chain reaction leading to increased 

health issues and costs.  One victim who relied solely on his Axis HRA account for his medical 

needs reports that the loss of the funds and the inability to receive care led to the amputation of 

his left foot (Exhibit 22). 

4. In addition to the financial and medical impacts, victims suffered 
emotional trauma as a result of the theft of their HRA funds.   

“Andrea, Jasmine, and I were deeply affected emotionally and psychologically.  The 
thought of someone who was trusted, stealing approximately $14,000 from us was 
heartbreaking, traumatizing, and painful.”  Darrell H., Exhibit 23.  

“It is amazing that how the selfish act of one man thousands of miles away that I have 
never and will never meet can have the power to destroy my life and my faith in my 
fellow man.”  Roberta B., Exhibit 24. 

“It was very difficult losing all those funds.  I have anxiety and suffered several anxiety 
attacks.” Phyllis E., Exhibit 25.  

“That money was hard-earned and was intended for my healthcare when I needed it.  But 
the money, and my peace of mind, was stolen from me.”  Kevin C., Exhibit 26.  

 
Victims describe a loss of their financial and emotional sense of security.  The victims 

convey feelings of betrayal, confusion, panic, shock, anger, and helplessness.  Many victims feel 

personally disgraced and disrespected by this crime.  The stress and havoc created by this crime 

impacted the victims and their family members.  The aftermath of the theft only compounded 

victims’ pre-existing struggles with anxiety and depression.   

/ / / 
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5. Defendant Bottinelli caused a second and entirely avoidable round of 
financial and emotional harm to victims by failing to provide notice to 
victims when defendant Bottinelli closed the Axis doors on March 19, 
2016.  

“On or about March or April 2014, I attempted to make a co-payment at a doctor’s visit. 
The Axis Flex Spending card was invalid.  I called the number on the Axis Flex Spending 
Card from the doctor’s office and no one answered the phone.  I tried to reach them a few 
times after that; no one answered the phone.”  Carmen B., Exhibit 27. 

“I spoke to someone [at Axis] on a Friday regarding the purchase of glasses for me & my 
husband, also bills for two caps on our teeth each.  I was told to fax on Monday of [the] 
following week as they were having difficulty with the deposit/posting to my account.  
Monday morning at 8:00 a.m. EST I faxed all documents, called to see if they were 
received.  NO ONE answered.  I called 5 more times before lunch again NO ONE 
answered. … If I would have known this sooner I would not have scheduled all 
appointments in the same month.”  Tamie H., Exhibit 28.  

“I was at the Dr. office being seen. When the receptionist swipe(d) my card it declined.  I 
made several attempts to contact Axis.  Phone was disconnected.  I wasn’t sure why they 
didn’t contact the employer to advise them.”  Brenda B., Exhibit 29.  

“It was embarrassing when I tried to use my Axis card … I swiped it about 3 times to no 
avail.  I had to use my personal bank account to purchase my prescription.  It was an 
expense I was not prepare[d] for.  After which, I was unable to go grocery shopping for 
another week.  I was confused about what happened so I went online to find out.  Axis 
was unavailable … I contacted my work and they seemed as confused as I was.”  Verba 
B., Exhibit 30.  

With no way to know that defendant Bottinelli stole their HRA trust funds, victims 

tended to their medical needs and made decisions about care based on the funds they believed 

were available in their HRA account.  Sadly, as a result these victims incurred new and 

expensive bills and interest rates they found challenging or impossible to pay.  

Many victims were surprised, fearful, and embarrassed when their doctor’s office or 

pharmacy declined the Axis debit card tied to their HRA account.  The medical bills generated 

by the card denial often ended in collections or delayed payments negatively impacting victims’ 

credit scores.   
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Some victims did not use a debit card to cover expenses.  These victims contacted Axis to 

receive pre-authorization for certain medical expenses.  After their visit, they submitted the bill 

to Axis for coverage, as illustrated in the example above.  Victims would then receive a check 

from Axis to cover the medical expenses.  Some victims became aware of a problem after they 

submitted their reimbursement paperwork and Axis failed to respond.  Victims who received 

reimbursement checks in the final days of the Axis operation saw Axis checks bounce. Those 

victims incurred additional fees as a result of the bad checks.   

Those experiencing declined cards, failed attempts at contact, and bounced checks were 

left in the dark regarding the status of their HRA savings.  Some employers did inform their 

employees that Axis ceased operations, but they provided no additional information because 

none had been given by defendant Bottinelli through Axis.  Victims first learned that defendant 

Bottinelli stole their funds, and that those funds were gone, upon receipt of the mandatory victim 

notification letter from the Department of Justice.  

Some victims began long term medical treatments with the expectation of coverage from 

their savings.  For these victims, their savings were lost and yet, medical bills not planned or 

budgeted for needed to be paid from their next paycheck or other sources.  For some, this felt 

akin to having their money stolen twice.  This significant secondary level of financial harm could 

have been avoided if defendant Bottinelli provided employers with notice of the closure of Axis 

and the unavailability of the HRA funds.     

6. Just punishment must include a guideline prison sentence of 46 
months of imprisonment in addition to an order of restitution because 
this crime is incredibly serious and enormously harmful.  

“Finding that our HRA funds were gone has been very devastating and stressful 
physically, mentally and financially adding debt that does not fit into our budget.  The 
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HRA was supposed to save us money; it has cost us more than words can say.…  The 
evilness of Mr. Darren Bottinelli[’s] actions and the pain and money it has cost us along 
with so many others, he deserves proper punishment.”  William T., Exhibit 19. 

“I was a single person working 40 hours a week and paying into a plan where the owner 
cared less and took complete advantage.  Stealing from poor people is cruel.…”  Natalie 
B., Exhibit 31. 

“I would much rather meet a thief with a gun than a thief that is a coward with a pen or a 
computer.”  Roberta B., Exhibit 24. 

“We don’t make much money and someone like me depends on a flex account to by the 
medication needed and medical care to keep on living.  I pray he gets what he deserves 
for putting me through pain and agony!”  Estella S., Exhibit 32. 

“It is for these offenses and crimes and Bottinelli should be punished in a manner 
consistent with his callous and selfish disregard for the people whom he has not merely 
inconvenienced, but subjected to loss of health and happiness, and their very dignity and 
sense of security.”  Kevin C., Exhibit 26.  

The impact of this crime on many of the 3,224 victims is devastating.  The theft of their 

HRA funds initiated a domino effect in their lives causing extreme financial, medical, and 

emotional harm.   

It is important to note that if defendant Bottinelli receives a sentence of 46 months of 

imprisonment, he will likely serve a much shorter sentence in prison.  The U.S. Probation Office 

recommends defendant Bottinelli participate in the Residential Drug Abuse Program (RDAP).  

Inmates who successfully complete RDAP receive a 12 month reduction of their prison sentence.  

In addition, consistent with the Bureau of Prison’s policies on community reintegration, white 

collar offenders now frequently serve the final six months of their term of confinement in some 

form of home confinement.  After likely reductions for RDAP and home confinement, defendant 

Bottinelli’s time in prison is effectively reduced to 28 months before the application of good time 

reductions.  

As such, any sentence less than 46 months will depreciate the seriousness of this crime.   

Case 3:16-cr-00094-JO    Document 25    Filed 12/07/16    Page 27 of 29



Government’s Sentencing Memorandum  Page 26 

VI. Restitution  

Pursuant to the terms of the Rule 11(c)(1)(B) plea agreement, and the recommendation of 

the U.S. Probation Office, the Court should order defendant Bottinelli to pay restitution to the 

3,224 victims in the amount of $3,093,918.00.  This number represents the amount of funds 

defendant Bottinelli accessed from the trust accounts for personal use.   

The Court should order defendant Bottinelli to pay the total amount listed above at the 

sentencing hearing on December 14, 2016.  However, the government requests a delay in the 

entry of the final restitution order to accommodate the continued effort to contact victims and 

confirm current addresses.  The United States has worked for months and will continue to work 

diligently to track down current victim addresses and to provide an accurate listing of payees and 

addresses as required in the Criminal Monetary Penalties section of any judgment in a criminal 

case.   

The Court need not enter a final restitution order at the time of sentencing.  To comply 

with the Mandatory Victims’ Rights Act (MVRA), the Court must set a date for the final 

determination of restitution, not to exceed 90 days after sentencing.  18 U.S.C. § 3664 (d)(5).  

Because the provisions of MVRA are designed to protect victims, not defendants, the failure to 

strictly comply with the statute's procedural requirements are harmless absent actual prejudice to 

the defendant.  United States v. Moreland, 509 F.3d 1201, 1224-25 (9th Cir. 2007) (failure to 

comply with 90-day time limit after sentencing for determining amount of restitution was not 

prejudicial to defendant).  In Dolan v. United States, 560 U.S. 130 (June 14, 2010), the Supreme 

Court held that "a sentencing court that misses the 90-day deadline nonetheless retains the power 

to order restitution—at least where, as here, the sentencing court made clear prior to the 
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deadline's expiration that it would order restitution, leaving open (for more than 90 days) only 

the amount." 

Therefore, the government requests the Court order defendant Bottinelli to pay restitution 

in the amount of $3,093,918.00, making clear that the order will be left open for no more than 90 

days for the submission of the list of the 3,224 victims victim payees with valid contact 

information.     

VII. Conclusion  

Pursuant to the terms of the of the Rule 11(c)(1)(B) plea agreement and related 

agreements with defendant, the government concurs with the U.S. Probation Office and 

recommends a sentence of 46 months of imprisonment, a three-year term of supervised release, 

restitution in the amount of $3,093,918.00, and a special assessment of $100.  

Dated this 7th day of December, 2016. 

 Respectfully submitted, 
 
 BILLY J. WILLIAMS 
 United States Attorney 
 
 /s/ Donna Maddux 
 DONNA BRECKER MADDUX, OSB #023757 
 Assistant United States Attorney 
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