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MUNICIPALITY OF ANCHORAGE, )  TO BROWN REPORT AND 
   Defendants.  ) RELATED JUDICIAL RECORDS 
                    )   
 
I. INTRODUCTION   
 
 In 2015, Defendant Municipality of Anchorage (“MOA”) hired Transparency Matters, 

LLC, a company owned by retired Pennsylvania State Police Lt. Colonel Rick Brown, to 

investigate whether Anchorage Police Department (“APD”) officers participated in a cover-up of 

alleged drug and sexual assault activity at the Alaska National Guard (“AKNG”). Cf., Dkt. 491. 

During the course of Brown’s 5-month investigation, Brown interviewed Plaintiff Anthony 

Henry, then a lieutenant with APD, and many other witnesses, and through Brown’s review of 

information collected, he determined that Henry had engaged in misconduct.  Brown prepared a 

97-page report that detailed the findings of his investigation (the “Brown Report”1).  The Brown 

Report and related supporting evidence were relied upon by the Municipality in its decision to 

                                                
 1 Descriptions of the Brown Report in the numerous filings of the parties and court orders 
vary slightly; it is at times referred to as having 97 or 98 pages, and as having 123 or 124 
exhibits or attachments.  



  
Henry v. Municipality of Anchorage, Case No. 3:15-cv-00187 RBB                Page 2 of 25 
Memorandum in Support of ADN and KTUU Motion for Access to Judicial Records  
 
 
 

terminate Henry, id., and to secretly suspend the Chief of Police. This taxpayer-funded report, 

filed with the court under seal, is central to this case.  Though it has been considered by the court 

in connection with various motions, the Brown Report remains under seal. Anchorage Daily 

News and KTUU-TV Channel 2 News2 have filed this motion for access because the case law 

cited below clearly demonstrates that the First Amendment and common law entitle the press and 

public to have the Brown Report unsealed by this court and made public forthwith.  

 The Brown Report relates significantly to a number of matters of public interest and 

concern, and should be disclosed, not kept secret. “The dominant purpose of the First 

Amendment was to prohibit the widespread practice of governmental suppression of 

embarrassing information … material that is embarrassing to the powers-that-be.” New York 

Times v. United States, 403 US 713, 723-24 (1971) (Douglas, J., concurring). “Secrecy in 

government is fundamentally antidemocratic, perpetuating bureaucratic errors. Open debate and 

discussion of public issues are vital to our national health. On public questions there should be 

‘uninhibited, robust, and wide-open’ debate. New York Times Co. v. Sullivan, 376 U.S. 254, 269-

270, 84 S.Ct. 710, 720-721, 11 L.Ed.2d 686 (1964).  

II. FACTUAL BACKGROUND; RELEVANT PROCEEDINGS AND RULINGS 
 
 A. The Brown Report Is Central to This Case and Is Among the Key Documents 
  Considered and Used By This Court in Connection With Its Summary  
  Judgment Rulings 
 
 While the parties may have somewhat different perspectives on the reasons the Brown 

investigation was commissioned, and how it proceeded and why, there is no dispute that 

                                                
 2 Anchorage Daily News (“ADN” or “Daily News”) and KTUU-TV (“KTUU”) are 
collectively referred to herein at times as “Press Intervenors.” 
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termination of Plaintiff Henry’s employment—which is the subject matter of this suit—came as 

a result of this taxpayer funded investigation and Report by Rick Brown.3 The Brown Report 

apparently finds, inter alia, that Henry acted inappropriately in connection with his contacts with 

subordinate officers and Alaska National Guard General Thomas Katkus concerning a sensitive 

investigation into allegations of serious wrongdoing by Guard members (including alleged 

sexual assaults and drug trafficking), and then was untruthful during Brown’s investigation.4  

 Plaintiff Henry filed this lawsuit against the Municipality, seeking substantial monetary 

damages and other relief, as a result of his termination from APD. This court has addressed a 

number of competing summary judgment motions filed by the parties, resolving and 

reconsidering them in a series of orders.  In particular, in Dkt. 6715 the court granted the 

Municipality summary judgment dismissing the chief claim filed against MOA by Mr. Henry.  In 

doing so, the court carefully considered the Brown Report.  And in its ruling on a motion relating 

to procedural due process, the court noted that “MOA terminated Plaintiff (Henry) for ‘just 

cause’ effective April 1, 2015, based on allegations in the Brown report which concluded that 

                                                
 3  Compare, e.g., MOA’s Dkt. 491, summarized in the Introduction, above, and Dkt. 60, 
filed by Henry. According to Henry, in October 2013, another officer “dropped the bombshell 
allegation to his mentor DC Hebbe that Lt. Henry had ordered Sgt. Carson and Officer Seth 
McMillian to stop investigations into sexual assault and drug allegations involving the Alaska 
National Guard recruiting unit. … This is the allegation that evolved and expanded over a year 
and through multiple meetings, and eventually formed the basis of the Rick Brown investigation 
that led to Lt. Henry’s termination.” Dkt. 60, at 16 (emphasis added).    
 
 4  Press Intervenors take no position on the merits of the parties’ respective positions as to 
the issues in this case. 
  
 5  First Order Re: Defendants’ Motion for Summary Judgment (“First Summ.Jdgmt. 
Order”).  
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Plaintiff had violated multiple APD policies.”6 In his ruling on Henry’s main, retaliatory 

discharge claim, this court assumed without concluding that Henry could make a prima facie 

case of retaliation, and considered the municipal Defendants’ position that Henry was discharged 

for legitimate, non-retaliatory reasons.  

Specifically, they argue that Henry’s termination was based on an independent 
third-party investigation by Lt. Colonel (Retired) John R. “Rick” Brown (“the 
Brown report”), which determined that Henry violated Anchorage Police 
Department (“APD”) policy by his contacts with General Katkus, and then lied 
about those events during Brown’s investigation.7 

 
After briefly reciting the parties’ competing characterizations of the facts,8 this court determined 

the matter could be resolved based on the content of the Brown Report. 

                                                
 6 Dkt. 672, Order re: Plaintiff’s Motion for Partial Summary Judgment as to Count IX 
(Due Process) and Second Order Re: Defendants’ Motion for Summary Judgment (“Second 
Summ.Jdgmt Order”), at 2. 
 
 7  Dkt. 671, First Summ.Jdgmt. Order, at 5. 
 
 8  Specifically, this court noted the following: 

 MOA’s Employee Relations Director, Nancy Usera, reviewed the Brown 
report, and then recommended to the Municipal Manager, George Vakalis, that 
Henry be terminated on the basis of that report. Henry thereafter was terminated 
effective April 1, 2015. In short, Henry was terminated by the Municipal Manager 
because an independent investigator concluded that Henry had engaged in 
“significant misconduct, including lying during the investigation.” He was not 
terminated by Chief Mew or Lt. Vandegriff, whom Henry seems to view as his 
primary antagonists. In fact, Chief Mew himself was the subject of some criticism 
in the Brown report. 
 However, Plaintiff argues that the Brown report was merely a pretext, and 
that the MOA’s claim that it relied in good faith on Brown’s findings that Lt. 
Henry “lied” is debatable. Plaintiff suggests that there are genuine issues of 
material fact regarding the pretextual nature of the MOA’s termination decision.  
Plaintiff claims that none of the decision-makers even read the Brown report in its 
entirety.  

Id., Dkt. 671, at 4 (footnotes with cites to the record omitted) 
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Although there may be many disputed facts, what is not disputed is the content of 
the Brown report, which the Court has read in its entirety and which is clear on 
its face. Ultimately, the report concluded that, at a minimum, Lt. Henry failed to 
“promptly report to a supervisor his unauthorized disclosure” of sensitive 
information on two occasions, thus negatively impacting at least one assault 
victim, as well as APD operations. Brown recommended the “initiation of formal 
disciplinary, or other corrective, action” against Plaintiff (Henry) for two 
“sustained” violations of department policy, and also recommended disciplinary 
action against another APD employee in his report. 

 
Dkt. 671 at 4-5 (emphasis added, footnotes with cites to federal court record omitted). 
 
 This court rejected Henry’s argument that the Brown Report “was generated merely to 

create a buffer between [Henry’s] protected activity and what otherwise obviously would be 

retaliatory conduct.”  Id. at 5. 

 Plaintiff seems to suggest that Chief Mew was suggesting getting rid of 
him via some nefarious means. However, Chief Mew’s cryptic email to Brown, 
sent during Brown’s investigation, was not acted upon and only indicated that 
Chief Mew had strategized how best to handle a difficult situation. In fact, the 
Brown report ultimately was critical of Chief Mew as well as Henry, and 
contained recommendations for the APD in general. To the extent Plaintiff 
suggests that Brown himself had his own agenda, the Court is unpersuaded. The 
Court has thoroughly reviewed the Brown report, as well as Lt. Col. Brown’s 
background available on the website for his LLC, Transparency Matters, which is 
listed in his report. … 
 … Brown’s 98-page report with 123 attachments was produced after 
interviewing numerous witnesses—not just those witnesses who may have had an 
ax to grind with Lt. Henry. … Here, there is little, if any, evidence that any of 
Plaintiff’s supervisors were motivated by a discriminatory animus toward Henry. 
Moreover, there is no evidence that the Brown report was motivated by bias or 
that the MOA was wrong to rely upon it. 
 The Court is not persuaded that the Brown report was part of an elaborate 
plan to create a pretext for firing Plaintiff in retaliation for protected activities. 
There simply is no evidence in the record to establish that the decision by the 
MOA to terminate Henry was pretextual. The Court previously declined to grant 
summary judgment as to Count I. However, in light of the foregoing, Count I is 
now dismissed. 

 
Dkt. 671 at 5-7 (footnotes, cites omitted). 
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 After the court issued these summary judgment rulings, both parties asked it to reconsider 

portions of these rulings that had gone against them. As a result, this court issued two subsequent 

rulings on the summary judgment motions.  For reasons that are not disclosed in the record, and 

apparently without following any procedure suggested by the relevant case law or analogous to 

that set forth in Local District Court Rule 5.4 (“Filing Documents Under Seal, Ex Parte, or In 

Camera”), the court placed these rulings on the docket under seal.9 Press Intervenors have filed a 

motion, contemporaneously with and in aid of their prosecution of this motion for access, asking 

the court to unseal these court rulings. See Dkt. 826 and supporting memorandum, Dkt. 827. 

/ 

/ 

                                                
 9 This court issued its two summary judgment reconsideration orders, Dkt. 693 and 694 
under seal, with no explanation of why they were sealed and no corresponding redacted version 
of the orders. The parties appear to have had no problem publicly addressing the substance of the 
second sealed order, see Dkt. 697 (Henry Response) and Dkt. 699 (MOA Response)—
presumably because the court may have invited their comments on questions concerning possible 
certification of issues to the state court. Dkt. 693 apparently addresses Henry’s motion for 
reconsideration of this court’s summary judgment ruling on the retaliatory discharge count, 
contained in Dkt. 671. Henry asserted to the state court that the new Sealed Order substantially 
changed things with respect to application to the Brown Report of the law governing access to 
judicial records.  While it seemed highly likely this was untrue, there was a way to prove that.  
However, the Municipality has now filed a pleading that sheds light on this, and, not 
surprisingly, affirms that the court’s sealed order did not eviscerate Press Intervenors’ arguments 
in support of their motion for access to the Brown Report, as Henry had suggested: 

At Docket 693, on reconsideration, this court determined that Henry’s wrongful 
termination claim could go forward to trial. However, the court made clear that 
“The reasoning of the Court’s prior order remains otherwise the same: with 
respect to his retaliatory discharge claim, the Brown Report identified reasons 
unrelated to Plaintiff’s protected activities that led to Plaintiff’s termination, thus 
severing the causal connection between Plaintiff’s protected activities and his 
termination”. [Docket 693.] 

Dkt. 808, at 5. 
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 B. The Brown Report Was Also Used in State Court Litigation, In Which 
  Press Intervenors Initially Requested Access to the Brown Report  
 
 Press Intervenors are entitled to obtain the Brown Report, based on its use in this federal 

case, as a matter of clear federal law. See, section III.A, B infra. However, while their request 

stands on its own, it seems appropriate to disclose to this court that Press Intervenors made an 

earlier request for the Brown Report from the judge in a state civil suit where it was also used. 

That case was brought by two former APD detectives. It stretched over seven years and resulted 

in judgments against the Municipality, after an appeal and second jury trial, totaling over $2.2 

million plus over $450,000 more for attorneys fees.10 The first time the case was tried, in March 

2014, Mr. Henry, then an APD lieutenant, was MOA’s “star witness.” That trial concluded with 

a hung jury. Between then and 34 months later when the state court case was retried, the 

Municipality commissioned Lt. Col. Brown to conduct his investigation, and the Brown Report 

was generated. Henry was terminated as a result, filed this suit, and was not called as a witness in 

the subsequent Kennedy and Feliciano re-trial.  

                                                
 10  Kennedy and Feliciano v. Municipality of Anchorage, Case No. 3AN-10-8665 Civ 
(hereinafter, “Kennedy and Feliciano v. MOA” or “State Litigation”). The parties in this case 
were also parties there—the Municipality as the Defendant, and Mr. Henry as an Intervenor.  
This state court case is noted here for two reasons. First, Press Intervenors want to head off any 
claim that they were failing to disclose that the state court declined to provide them with the 
Brown Report after the conclusion of that case, even though the reasons for that result are readily 
distinguishable. (As noted in the accompanying memorandum in support of the motion for 
limited intervention, Henry and MOA vigorously argued that only this court, and not the state 
judge, could address the Press Intervenor’s request for the Brown Report.)  And second, while 
disclosure of the Brown Report is required based on its use in this case, the court can also take 
into account the fact that it was used as an exhibit and submitted to a jury in another case, albeit 
subject in some respect to a protective order.   
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 In the State Litigation, MOA had initially tried to avoid having to provide the Brown 

Report to the plaintiffs in discovery at all, and failing that,11 tried later to keep it out of the trial. 

However, the judge ruled at the outset of the state trial last year that the Brown Report would be 

used at trial, and that it was a public record.12  Mr. Henry then intervened, and asked the state 

court to reconsider. Henry argued, inter alia, that the Brown Report could not be used at all, and 

should not be made public, because it was full of false statements about Henry. No evidence was 

submitted to the state court to substantiate these factual assertions.  Instead, Henry told the state 

judge: “Over the course of the last year, Lt. Henry has taken 28 of the 30 depositions in the 

federal case. Because of the confidentiality restrictions in the federal case, the deposition 

transcripts cannot be filed here.”13 However, although he said he was barred by a federal court 

order from sharing the documentation, Henry assured the state judge that in the federal case he 

“has disproven the allegations in the Rick Brown Report, and has established that the MOA had 

                                                
 11  Judge Pfiffner ordered disclosure to the Kennedy and Feliciano Plaintiffs of a redacted 
version of the Brown Report. That document, used in the re-trial in the State Litigation, was 
prepared by MOA pursuant to court order, and among other things, deleted identification of 
sexual assault victims, suspects in drug investigations, and confidential informants, social 
security numbers and the like. References to the Brown Report in the context of the State 
Litigation are to this redacted version. 
 
 12  See, e.g., MOA Motion in Limine #1 in Kennedy and Feliciano v. MOA, and the state 
court’s January 30, 2017, ruling thereon on the record, as reflected in 1/30/17 state court Log 
Notes.  (The Brown report comes in and here is why … .” Log notes at 8:57:07 “The Brown 
report will come in … it is a public document … and it is coming in as a public document.” Log 
notes at 9:04:31)  
 
 13  See Henry’s Motion for Reconsideration, filed in the State Litigation January 30, 2017 
(“Reconsideration Mtn.”), at 2, and affidavit of Henry counsel Molly Brown, of even date (in 
¶3), advising the state court that “almost all of the allegations in the Rick Brown Report have 
been disproven” in the federal case.   
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no basis to terminate Lt. Henry” and that the Brown Report was part of a campaign of retaliation 

against Henry.14  

 The court declined to prohibit use of the Brown Report in the Kennedy and Feliciano trial 

as Henry requested. But in an unusual proceeding, without notice to the press, at Henry’s request 

the court modified its earlier ruling, equivocating somewhat on its decision treating the Report as 

a public record.15   

 In the end, all trial proceedings were open. The Brown Report was referred to in opening 

arguments in the State Litigation, offered and admitted as an exhibit in the trial, used in the 

examination of witnesses, and provided to the jury for use in its deliberations that led to the 

verdicts against the Municipality. 

 When Press Intervenors subsequently sought to obtain the Brown Report from the state 

court, Henry and MOA argued strenuously that only this court could apply the Ninth Circuit’s 

Kamakana decision and other controlling case law. They also argued that in the state court, the 

Brown Report played only a tangential role, whereas in this court, it is central to the case. In the 

hearing on the motion earlier this year, Judge Pfiffner made clear this was a central concern, 

asking counsel for Press Intervenors: “Why aren’t you in the United States District Court for the 

                                                
 14  Reconsideration Mtn., ibid. (emphasis in original)  
 
 15 Within hours after the superior court’s ruling that the redacted Brown Report was a 
public record and would be used in the state court trial, counsel for Henry sought to intervene. 
As the trial was beginning, without an opportunity for plaintiffs’ counsel in that case or MOA to 
file a brief, and without notice to the press and with no press in attendance, counsel for Mr. 
Henry persuaded the court to at least partially retreat from its ruling and reverse the status of the 
redacted Brown Report as a completely public record. It recognized some continuing application 
of the protective order pursuant to which the document had been provided, although the parties 
were free to use it as they wished in open court. 
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District of Alaska, asking for a release of the document where the document is central to the 

litigation as opposed to here, where it wasn’t central to the litigation, although it was a document 

as you acknowledge, and as I acknowledged, was considered in the litigation by the jury?”16    

 Henry agreed. He further argued that the state court judge could not decide the Press 

Intervenors’ motion for access to the Brown Report. One of several arguments relied upon by 

Press Intervenors in the state court was that this court’s consideration of the Brown Report in its 

summary judgment rulings, if nothing else, required unsealing as a matter of constitutional law. 

Henry emphasized that just in the weeks since Press Intervenors had filed their memorandum 

setting forth their arguments for access, this court had issued new, sealed summary judgment 

rulings (Dkts. 693 and 694) that supposedly negated Press Intervenors’ arguments premised on 

the fact this court had considered the Brown Report in its summary judgment rulings. Henry said 

he couldn’t tell the state court why, nor could the court know why, things had supposedly 

changed significantly in the preceding weeks, because this court’s ruling was secret. It seemed 

unlikely that this was true, but Press Intervenors had no way to rebut this claim given the court’s 

use of sealed orders.17   

/ 

/ 

                                                
 16 See accompanying June 29, 2018, Declaration of Counsel for Press Intervenors (“Decl. 
of Counsel”), ¶3.  The state court judge otherwise focused mainly on whether the Brown Report 
could still be considered a judicial record if it had been returned to the parties along with other 
trial exhibits; he expressed concern about the impact of this parties’ stipulated protective order in 
this case and, in passing, acknowledged some residual concern about privacy interests. 
  
 17  See Press Intervenors’ contemporaneously filed Memorandum in Support of Motion to 
Identify and Unseal Court Orders Entered In This Case, Dkt. 827 at 4-5. 
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III.  ARGUMENT 

 A. The Press and Public Have A First Amendment and Common Law Right of  
  Access to Judicial Records  
 
 The First Amendment right of access to judicial proceedings and records has become 

firmly established over the past three and a half decades. As a matter of principle, court 

proceedings and records must remain open except in rare cases, when an exception is found to be 

essential upon an appropriate showing made in a procedurally appropriate manner. Richmond 

Newspapers, Inc. v. Commonwealth of Virginia, 448 U.S. 555 (1980) (order excluding press and 

public from criminal trial violates First Amendment); Press-Enterprise v. Superior Ct., 464 U.S. 

501 (1984) (“Press-Enterprise I) (order sealing transcript of voir dire proceedings in death case 

violates First Amendment right of access); Press-Enterprise Co. v. Superior Court of Cal. for 

Riverside County, 478 U.S. 1, 106 S. Ct. 2735 (1986) (“Press-Enterprise II”) (access right 

extends to preliminary proceedings).18  The factors discussed by the U.S. Supreme Court in 

Richmond Newspapers and its progeny dictate application of the right of access to the records at 

issue in this motion. 

 The Municipality is well aware of this fundamental right of press and public access to 

documents used in judicial pleadings.  As it noted earlier in this case: 

 The right of public access to judicial proceedings advances the public’s 
interest in knowing how public entities are operating. Nixon v. Warner 

                                                
 18 In Press-Enterprise II, the U.S. Supreme Court found that the public had a First 
Amendment right to insist upon access to the transcript of a preliminary hearing during the 
period before the public trial, even though the accused, the prosecutor, and the trial judge all 
agreed to the sealing of the transcript in order to assure a fair trial. 106 S.Ct. at 2744. 
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Communications, Inc., 435 U.S. 539, 597 (1978). Even in the context of a 
criminal defendant’s interest in a fair trial, the presumption that court records and 
proceedings are open to the public “may be overcome only by an overriding 
interest based on finding that closure is essential to preserve higher values and is 
narrowly tailored to serve that interest.”  Press-Enterprise Co. v. Superior Court 
of California, 464 U.S. 501, 510 (1984). 
 

Dkt. 44, at 9.19  

 Under the First Amendment and other legal protections for public access, “continued 

sealing of the documents may be justified only with specific, on-the-record findings that sealing 

is necessary to preserve higher values and only if the sealing order is narrowly tailored to achieve 

that aim.”20 Even if there were adequate grounds for restricting access, if there is a more 

narrowly tailored means of protecting any properly identified compelling interest, the narrower 

restriction must be employed to limit any impact—in both time and scope—on the public’s 

                                                
 19  The Municipality provided this reminder to the court, and Henry, in the context of 
taking Henry to task for his “extreme” approach in over-designating documents in this case as 
“confidential.” Specifically, in this Opposition to Plaintiff’s (Henry’s) Motion to Compel, the 
Municipality noted: 

[Henry] has insisted that all deposition testimony and nearly all documentary 
evidence in this case be designated as ‘confidential’ under the protective order, 
asserting that doing so enables him to not only provide unredacted documents to 
witnesses, but to effectively close these proceedings and preclude the public from 
ever seeing any evidence that may be placed before the court. In this regard, 
Henry asserts that substantive filings may all be required to be made under seal 
because all evidence on which they may be based is now "confidential". The 
defendants believe that the breadth of Henry's confidentiality designations are 
extreme, and may have to be addressed by this court. 

Id. at 8-9. The Municipality echoed this complaint in a subsequent pleading relating to 
modification of the protective order entered in this case:   

Mr. Henry has possession of numerous documents that are redacted so as to be 
able to be made public. (Of course, he designated all of them as confidential under 
the existing protective order so as to preclude any information about him from 
being subject to public scrutiny in this litigation.)   

Dkt. 199. 
 
 20 Lugosch v. Pyramid Co. of Onondaga, 435 F.3d 110, 124 (2d Cir. 2006). 
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access rights. Denial of access is permissible only when “essential to preserve higher values.” 

Press-Enterprise I, 464 U.S. at 510. 

 Further, to pass constitutional muster, any order limiting access must be effective in 

protecting the threatened interest for which the limitation is imposed.  The party seeking secrecy 

must demonstrate “that closure would prevent” the harm sought to be avoided.  Press-Enterprise 

II, 478 U.S. at 14.  See also, In re Application of the Herald, 734 F.2d 93, 101 (2d Cir. 1984) 

(closure order can not stand if “the information sought to be kept confidential has already been 

given sufficient public exposure”); Associated Press v. U.S. Dist. Ct., 705 F.2d 1143, 1146 (9th 

Cir. 1983) (must be “a substantial probability that closure will be effective in protecting against 

the perceived harm”). Compare, Nebraska Press Association v. Stuart, 427 U.S. 539, 565-67 

(1976) (citing the lack of “probable efficacy” of a prior restraint as one of the three dispositive 

factors requiring a reversal).   

 B.    The Constitutional Right of Access to Judicial Proceedings and Records  
  Presumptively Entitles the Press and Public to Sealed Documents Used In  
  Adjudicating Summary Judgment and Other Motions in this Case 
 
 Consideration of the Brown Report has been significant to this court’s analysis and 

disposition of motions filed by the parties in this case, including in particular, the parties’ 

summary judgment motions and various motions in limine.  The federal courts have left no doubt 

that the general principles established in the Supreme Court rulings noted above apply with full 

force in the context of access to sealed documents used in connection with summary judgment 

rulings. See, e.g., Doe v. Public Citizen, 749 F.3d 246, 267-268 (4th Cir. 2014) (First Amendment 

right of access attaches to materials filed in connection with summary judgment motions, and 

judicial order; sealing orders reversed); Kamakana v. Honolulu, 447 F.3d 1172, 1182 (9th Cir. 
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2006) (affirming trial court ruling ordering the release of documents sealed under a protective 

order that were attached to dispositive motions, in a suit brought by a police detective against the 

city alleging retaliation for his whistleblower activities); Center for Auto Safety v. Chrysler Grp., 

LLC, 809 F.3d 1092, 1102 (9th Cir. 2016) (presumptive First Amendment right of access to 

sealed documents, rejecting binary dispositive/non-dispositive distinction in favor of a broader 

rule that requires release of sealed documents that are simply “more than tangentially related” to 

the merits of the case, unless compelling reasons require secrecy); Lugosch, 435 F.3d at 116 

(sealed documents considered in connection with summary judgment motion are judicial 

documents to which presumption of immediate access applies under both common law and First 

Amendment; existence of confidentiality order did not defeat presumption of public access); See 

also, Companion Prop. & Cas. Ins. Co. v. Wood, 2017 WL279767, *1, 5 (D.S.C. Jan. 23, 2017)  

(documents filed in support of or opposition to motions for summary judgment may be sealed 

only if the First Amendment standard is satisfied, and reliance on prior sealing orders or on the 

designation of certain documents as confidential is inappropriate because it ignores First 

Amendment and other applicable standards). 

 A judge need not document compelling reasons to unseal; rather the proponent of sealing 

bears the burden with respect to sealing. Kamakana, 447 F.3d at 1182.21 There is no real dispute 

                                                
 21 Henry has recognized that the applicable case law places the burden on him to show 
that compelling interests overcome the First Amendment rights of the press and public to the 
Brown Report. In opposing Press Intervenor’s request that the judge in the State Litigation 
release the Brown Report, Henry’s counsel stated at oral argument: 

So there is no way for you to even go through the process of balancing the 
interests here, because you can’t even look at that information.  … So if the media 
want access to the Rick Brown report, they should go over to federal court 
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that the Brown Report is subject to the First Amendment right of access in this case as set forth 

in the case law cited by Press Intervenors. The parties have conceded as much in the State 

Litigation referenced above, and acknowledge that the Brown Report, which was the basis for 

Henry’s termination by the Municipality that is the basis for his suit, is central to this case.22 

Nothing justifies keeping it secret.  Moreover, Henry has expressed his intention that the Brown 

Report will be public as part of this litigation.  The question is not whether, but when it is made 

public.  

Lt. Henry sued the MOA following his termination and has aggressively litigated 
the case in order to eventually present evidence at trial in open court to a jury of 
his peers. Trial will include the Rick Brown report and all of the evidence that 
disproves the allegations in it, plus Lt. Henry's right to provide his own testimony 
about his wrongful and retaliatory termination.  

 
Henry Opp. to St. Access Mtn., at 4. But the case law cited makes clear that this is a public 

record, and he does not have the right to control its release to the public in a way that he sees as 

being to his best advantage.    

 For our purposes, it doesn’t matter whether Henry won or lost his summary judgment 

motion, whether the rulings on these motions changed pursuant to reconsideration motions, or 

which party submitted the documents for consideration. The presumption that these documents 

                                                
through the judge that has that document within its jurisdiction and allow for the 
parties to meet their burden regarding the compelling interest test. 

Decl. of Counsel, ¶3. 
 
 22  As characterized by Henry, “the Rick Brown report is at the heart of the case, [and] 
forms the basis of the MOA's defenses” in this case. Henry Opposition to Motion and 
Memorandum for Access to Judicial Records, filed in State Litigation January 3, 2018 (“Henry 
Opp. to St. Access Mtn.”), at 6. 
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“should not remain under seal absent the most compelling reasons” applies equally “regardless 

of the extent to which they were relied upon” in resolving the matter.  Lugosch, 435 F.3d at 123. 

As to the weight of the presumption given to such documents, Joy v. North has 
already clarified that the presumption is of the highest: “documents used by 
parties moving for, or opposing, summary judgment should not remain under seal 
absent the most compelling reasons.” 692 F.2d at 893 (italics added). Nor was the 
district court correct to suggest that different types of documents might receive 
different weights of presumption based on the extent to which they were relied 
upon in resolving the motion. “If the rationale behind access is to allow the public 
an opportunity to assess the correctness of the judge's decision ... documents that 
the judge (or jury) should have considered or relied upon, but did not, are just as 
deserving of disclosure as those that actually entered into the judge's (or jury’s) 
decision. Moreover, “[o]nce those submissions come to the attention of the 
district judge (or jury), they can fairly be assumed to play a role in the court's 
deliberations.”  

 
(Lugosch, 453 F.3d at 123, emphasis in original, parentheticals added, citations omitted.) 
 
 As the Ninth Circuit states in the Center for Auto Safety case relied upon by Henry in the 

State Litigation:  

Nothing in our precedent suggests that the right of access turns on any particular 
result.  In fact, in Kamakana, our circuit applied the presumption of public access 
to a summary judgment motion that was ‘denied, in large part.” 447 F.3d at 1176; 
see also Leucadia, 998 F.2d at 164 (citing Westinghouse, 949 F.2d at 661) 
(explaining that papers filed in connection with a motion “are not entitled to be 
shielded from public access merely because the district court denied the motion 
rather than granted it. 
 

 809 F.3d at 1102. 
  
  The Ninth Circuit’s ruling in the McClatchy case is also instructive.23  The Ninth Circuit 

reversed a post-judgment order of the federal district court refusing a press request to unseal, 

                                                
 23 See In re McClatchy Newspapers, Inc., 288 F.3d 369, 374 (9th Cir. 2002). It involved a 
request by the press for unredacted copies of letters containing information about the basis for 
the substantial reduction of the sentence of an individual apparently involved in improper 
campaign contributions related to favorable action by public officials.  The trial judge sealed the 
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without redaction, two proffer letters offered in connection with a motion to reduce his criminal 

sentence.  Among the reasons listed in the findings the federal district judge had made to justify 

sealing and withholding the documents at issue were that there was “absolutely no reason to 

believe the accusations in the Proffer Letters are true,” that the court had placed no weight on the 

letters in reducing the defendant’s sentence, that the letters contained no newsworthy 

information, that the accusations in the letters against public officials and others were prejudicial 

to their reputation, that no amount of denial would completely dispel suspicion, and that other 

innocent parties would suffer harm from release of the unredacted letters. 288 F.3d at 373. The 

appellate court rejected these as compelling interests overcoming the presumptive right of press 

and public access to court documents.  The court acknowledged that reputation was a valuable 

asset, and strongly encouraged the press to be fair to both sides in reporting on the issue, since 

reputations could be harmed by the information in the documents being unsealed, but recognized 

that the documents must nonetheless be made public, given the public interest involved. Id. at 

374. It explained,  

The Supreme Court has noted that the American view of the right to inspect and copy 
court documents is in contrast with English practice and embraces as an interest 
compelling disclosure “the citizen's desire to keep a watchful eye on the workings of 
public agencies” and “a newspaper publisher's intention to publish information 
concerning the operation of government.” Nixon v. Warner Communications, Inc., 435 
U.S. at 598, 98 S.Ct. 1306.  
 

/ 
 
/ 

                                                
defendant’s proffer letter upon motion of the government, released a redacted version of the 
letter, and denied the press’s motion for a copy of the unredacted letter.  The Ninth Circuit found 
that the trial judge’s decision to refuse access to the unredacted letter was clearly erroneous, as a 
matter of law. 288 F.3d at 375. 
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 C. The Brown Report and Related Records Are of Substantial Interest  
  and Concern to the Public 
 
 We generally recognize a right of access to courts and court records because of the 

public’s fundamental interest in monitoring the judicial branch, and serving the important 

interests recognized by the Supreme Court in Richmond Newspapers, 448 U.S. at 569-574. The 

public’s interest in this case is even greater, given that the involvement of other important 

institutions, including law enforcement, and municipal and state government. 

The interest of the public and press in access to civil proceedings is at its apex 
when the government is a party to the litigation. Indeed, the public has a strong 
interest in monitoring not only functions of the courts but also the positions that 
its elected officials and government agencies take in litigation. 
 

 Doe v. Pub. Citizen, 749 F.3d at 271; Hyatt v. Lee, 251 F. Supp.3d 181, 184 (D.D.C 2017). The 

Brown Report, paid for by the taxpayers, and is of substantial interest and concern to the 

residents of Anchorage and the public generally. It has figured prominently in both federal and 

state litigation that to date has cost the public millions of dollars in judgments and millions more 

in attorney fees and costs. And more importantly, the Brown Report relates directly and 

substantially to whether the behavior of the police officers and other officials involved 

conformed to the code of conduct required of a democratic society, a question that the Alaska 

Supreme Court has recognized is of paramount importance.24 In addition to its central role in this 

                                                
 24 “When a matter does affect the public, directly or indirectly, it loses its wholly private 
character, and can be made to yield when an appropriate public need is demonstrated.” Ravin v. 
State, 537 P.2d 494, 504 (Alaska 1975). Quite apart from Henry’s waiver of privacy interests he 
might have had when he filed this personal injury suit, the Alaska Supreme Court has recognized 
a general privacy interest in personnel files must be balanced against other interests, and has 
“applied this (balancing) test to the request for production of the officers' personnel files and 
concluded that the officers' privacy interests were outweighed by the need to “insure that police 
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federal litigation involving termination of a veteran APD lieutenant, it has much broader 

significance. Although it was initially kept secret by the Municipality, we now know key 

elements of the report as a result of information that has become public through this case and the 

state court litigation. Among other things, we now know that then-Anchorage Police Chief Mark 

Mew was the subject of criticism in the Brown Report, and that, in fact, Chief Mew was secretly 

suspended without pay for two weeks as a result of the Brown Report. The Report bears 

significantly on important questions relating to the integrity and operations of the Municipality, 

including but not limited to APD, the judicial system, and the National Guard, among other 

public agencies.  

 D. The Stipulated Protective Order Does Not Constitute Good Cause, Let  
  Alone a Compelling Reason, to Overcome the Public’s Right of Access    
 
 Henry and the Municipality entered into an agreement between themselves that resulted 

in entry of a Stipulated Protective Order (“SPO”) at the outset of this case.25 The SPO is a device 

commonly used to promote free and expeditious exchange of information and documents in the 

discovery phase of litigation. Parties can learn what exists that may be relevant or lead to 

relevant evidence, without needing to spend time and resources arguing about admissibility, 

privilege, and other issues that might arise when and if documents are used in connection with 

motion practice or at trial. Documents exchanged in the initial discovery phases of litigation are 

not presumed to be public yet simply by virtue of this disclosure.  But these documents routinely 

                                                
behavior conforms to the code of conduct required of a democratic society.” Jones v. Jennings, 
788 P.2d 732, 739 (Alaska 1990).  
  
 25 Dkt. 12. 
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lose their tentatively sheltered status when they are actually used at trial or in connection with 

pretrial motions.  

 The parties to this case have already argued in the State Litigation that protective orders 

in this case precluded the state judge from making the Brown Report, used as a trial exhibit in 

that case, from being provided to the public. It is safe to assume they will argue again here that 

the Brown Report, among other documents, cannot be released to the Press because it is subject 

to the SPO.  But a discovery order, particularly a stipulated protective order, cannot supplant the 

dictates of constitutional and common law protecting fundamental rights of the public and 

press.26  It is clear from the case law cited above that documents used in judicial proceedings 

often become public regardless of whether the parties expect or intend that they will, and even if 

the parties stipulate otherwise between themselves or resist the dictates of the controlling law.  

 Pursuant to their stipulation and the SPO, the parties have unilaterally labeled numerous 

documents as Confidential, without any finding by the court that there is “good cause” for doing 

so. Confidentiality designations pursuant to the parties’ agreement—based on expedience, 

convenience, and at times self-interest—work their way into the fabric of the case.27  Little or no 

                                                
 26  This is true even when the parties scrupulously avoid making inappropriate or 
unnecessary confidentiality designations. A fortiori, the need for oversight and rigorous 
application of the constitutional and common law standards protecting press and public access is 
especially compelling when there is over-designation, and excessive reliance on secrecy.  
Compare, fn. 19, supra.  
   
 27 Documents unilaterally designated Confidential by a party are used in a deposition or 
declaration, leading in turn to designation of the deposition transcript or declaration as 
Confidential, and both in turn leading to withholding of substantial numbers of documents from 
the public pleading files of this case because they have been allowed to be Sealed—often without 
apparent effort to provide redacted public versions of the documents or otherwise comply with 
the letter or spirit of Local Rule 5.4.  
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attention is paid to the public’s interest in access to the documents and information as the case 

moves from the discovery phase to resolution of issues in pretrial motion practice. 28   

Stipulated protective orders “often contain provisions that purport to put the entire 
litigation under lock and key without regard to the actual requirements of Rule 
26(c). Like many pretrial protective orders, the judge signed off on the order 
without the benefit of making an individualized determination as to specific 
documents. 

 
Kamakana v. Honolulu, 447 F.3d at 1183. Similarly, the court in Lugosch noted: 

 [T]he argument that the defendants' reliance on [the confidentiality order] during 
years of discovery shields them now from the burden of justifying protection of 
the documents ignores the fact that civil litigants have a legal obligation to 
produce all information “which is relevant to the subject matter involved in the 
pending action,” Fed.R.Civ.P. 26(b)(1), subject to exceptions not involved here. 
Thus, defendants cannot be heard to complain that their reliance on the protective 
order was the primary cause of their cooperation during years of discovery: even 
without [the confidentiality order], I would eventually have ordered that each 
discoverable item be turned over to the plaintiffs. Umbrella protective orders do 
serve to facilitate discovery in complex cases. However, umbrella protection 
should not substantively expand the protection provided by Rule 26(c)(7) or 
countenanced by the common law of access. To reverse the burden in this 
situation would be to impose a significant and perhaps overpowering impairment 
on the public access right. 

 
Lugosch, 453 F.3d at 125-126, quoting In re Coordinated Pretrial Proceedings, 101 F.R.D. 33, 
43–44 (C.D.Cal. 1984). 
 
 Courts can always re-visit, and vacate or modify protective orders issued or approved by 

them. It is time to remedy the failure to apply appropriate standards for public disclosure, now 

that the parties have argued the significance of the Brown Report, and the court has considered it 

and related documents in addressing significant motions in this litigation.  Recognizing the utility 

                                                
 
 28  In fairness, it should be noted that the Municipality has tried to draw attention to this 
problem.  See, e.g., fn. 19, supra.  
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of the SPO to date, it is now time to follow the dictates of the law protecting the public’s interest 

in access to this document.  

 E.    Two Aspects of the State Litigation Complement and Underscore The   
  Reasons This Court Should Follow Federal Case Law and Publicly Release  
  the Brown Report 
 
 Federal case law directly on point leaves no doubt that there is a First Amendment right 

of access to the Brown Report as a document relied upon in this case.  This in no way depends 

on what occurred in the State Litigation.  But what happened there informs the court’s decision 

here in two respects, and complements the reasons for releasing the Brown Report now.  One is 

that this court should recognize as a matter of law that a document admitted in a trial, used for 

cross-examining witnesses, and submitted to the jury for consideration in its deliberations is a 

public judicial record, subject to the constitutional and common law rights of access, and not 

subject to a protective order that by its terms does not apply to documents that have become 

public.29   

 Also, information arising from or relating to the Brown Report in the state court 

proceedings underscores that the important values underlying the case law cited above are 

unquestionably served here by disclosure, not secrecy.  Two examples should suffice. 

 First, it is clear from a number of public filings in this case and the state case that the 

Brown Report indicates that Henry engaged in conduct that, if known, would have negatively 

affected Henry’s value as a witness for the Municipality in the first Kennedy and Feliciano trial, 

                                                
 29 The Stipulated Protective Order, which expressly provides that it does not apply to 
documents and information that “become a matter of public record.” Dkt. 12, Stipulated 
Protective Order, ¶16. But to be clear, there is no need to look beyond the four corners of Henry 
v. MOA to see that the Brown Report must be made public by virtue of its role in this case.   
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and that there was an attempt by the Municipality to keep this secret until after that matter had 

been resolved.30  Henry has argued to this court that MOA, its counsel, and Chief Mew 

“perpetuated a fraud on the (state) court” by concealing other information from the court and 

others, “which in turn deprived the Plaintiffs in the Kennedy Feliciano case (and maybe the jury 

during the first trial) from learning” about it. Dkt. 60, at 33. 

 Second, after the jury awarded over a million dollars each to state court plaintiffs 

Kennedy and Feliciano, the state court trial judge awarded enhanced attorney fees to the 

plaintiffs, doubling the amount of the presumptive Rule 82 fee award for a variety of factors 

including ways in which the MOA conducted that case.  The court’s assessment of matters 

addressed in the Brown Report figured prominently among the factors upon which this nearly 

quarter million dollar enhancement was based.  The court found the Municipality had engaged in 

bad faith and vexatious conduct in the State Litigation. 

 MOA’s actions in conducting what this court believes, based on the jury 
verdict, was a five year campaign to get Kennedy and Feliciano indicted in 
retaliation for filing an OEO complaint and a lawsuit claiming hostile work 
environment and retaliation is troubling.  Even more troubling is MOA’s failure 
to disclose at the first trial that it was not likely to get an indictment of Kennedy 

                                                
 30  Judge Pfiffner found, “Rather than promptly conduct an investigation of Henry, Mew 
delayed the investigation so that MOA could present Henry as a credible witness at the first trial 
to testify adversely about Kennedy and Feliciano.  The court and the jury at the second trial knew 
of Mew’s motivations because they were disclosed by Mew as a result of an independent 
investigation of Henry by Lt. Col. John “Rick” Brown, a retired Pennsylvania police officer 
hired by MOA to conduct the investigation.” State Litigation, July 5, 2017, Order awarding Rule 
82 fees to Plaintiffs (“Fee Award Order”), at p. 11. “As a result of the Brown report,” Judge 
Pfiffner found, “MOA fired Henry and disciplined Mew by ordering him suspended for two 
weeks without pay,” and this in turn prompted Henry to file his own “multi-million dollar 
lawsuit against MOA for discrimination, retaliation, and wrongful termination.” Id. at 12. “By 
virtue of these events, Henry became a hostile witness who MOA elected not to call as a witness 
at the second trial.” Ibid. 
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or Feliciano. Likewise, Mew’s decision not to investigate Henry for serous 
misconduct prior to the start of the first trial so that MOA could present its “star” 
witness in a good light was a very bad tactic.  The bad judgment was accentuated 
by MOA’s failure to tell anyone at the trial about the problem.  Based on Mew’s 
rationalization of his behavior to Lt. Col. Brown, the jury could well have 
concluded, and the citizens of Anchorage could well conclude, that MOA and its 
lawyers were more interested in winning the lawsuit than protecting the citizens 
of Anchorage from sexual assault and illegal drug dealing by members of the 
Alaska National Guard and police misconduct relating thereto. 
 

Fee Award Order at 21.   

 These court findings underscore that the matters addressed in the Brown Report are of 

substantial and legitimate concern to the residents of Anchorage, and override any countervailing 

interests the parties might assert.  

IV.  CONCLUSION 

 The documents at issue in this motion will shed light on serious questions about the 

integrity and administration of the community’s police department, and on how our municipality 

conducted itself in court proceedings with reputations and millions of dollars at stake. Findings 

and comments by both this court and the state judge presiding over somewhat related litigation, 

based on the Brown Report, indicate that Mr. Henry—once MOA’s “star witness” in one of the 

biggest trials in state history—and Anchorage’s former police chief, both appear to have engaged 

in conduct that was reasonably viewed by the Municipality as highly inappropriate. It led to the 

termination of one, and suspension without pay of the other. It is astounding that if the 

Municipality had had its way, the suspension of the city’s top law enforcement officer, as a 

reprimand resulting from the Brown Report, would have remained a secret from the citizens of 

Anchorage.  As would other important information. At this point it should be clear that 
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transparency is the only correct answer, and that further withholding of court records that the 

First Amendment presumptively make public is unacceptable.  

 The Daily News and KTUU request that the court allow immediate access to the Brown 

Report and supporting documents, for the reasons set forth above. Insofar as any claim might be 

made that the Stipulated Protective Order or any earlier ruling by this court might be construed 

as inconsistent with this, the court should clarify that they are deemed vacated or modified as 

appropriate to conform to the order unsealing the Brown Report. A proposed order to this effect 

is submitted herewith. 

 Dated at Anchorage, Alaska this    29th     day of June, 2018. 

      LAW OFFICES OF D. JOHN McKAY   
      Attorney for Anchorage Daily News and KTUU-TV 
 
      /s/ D. John McKay 
             
      D. John McKay  
      Alaska Bar No. 7811117 
 
 
 
 
 
CERTIFICATE OF SERVICE 
I hereby certify that on June 29, 2018, I caused  
the foregoing Press Intervenors’ Memorandum 
in Support of Motion to for Access to Judicial 
Records to be filed via the CM/ECF system,  
which will serve as Notice of Electronic Filing  
to counsel of record as of this date, including  
Douglas S. Parker, Sean Halloran, Molly C.  
Brown, Ray R. Brown, Jessica Dillon, and  
Margaret Simonian. 
 
Dated: June 29, 2018 
/s/ D. John McKay  
D. John McKay 
 


