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I. INTRODUCTION 

This case involves the termination of an assistant district attorney because of her 

lack of candor and poor judgment. On March 5, 2014, at the end of a three-day sexual 

assault training attended by prosecutors and law enforcement officers, the plaintiff, 

assistant district attorney Florina Altshiler, complained to a sergeant in the Alaska State 

Troopers that she had received unsolicited and inappropriate text messages from another 

trooper who was at the training. The Troopers immediately launched an investigation into 
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the trooper Ms. Altshiler named. But as the investigation continued the Troopers began to 

have serious concerns about Ms. Altshiler’s veracity. In particular a forensic examination 

of the trooper’s personal cell phone revealed that there had been multiple text messages 

exchanged between the trooper and Ms. Altshiler prior to those she disclosed to the 

sergeant, a fact that she had not disclosed when initially making the report. The Troopers 

brought their concerns to John Skidmore, the director of the Criminal Division at the 

Department of Law, expressing their concern that Ms. Altshiler was lying to them. 

Mr. Skidmore met with Ms. Altshiler several times to try to determine her side of the 

story and what was going on. Ms. Altshiler was evasive and not forthright in those 

meetings also. After briefly considering transferring her to a different office, 

Mr. Skidmore finally decided that he had no option but to terminate her employment with 

the Department. 

Ms. Altshiler has sued the Department alleging that it fired her in retaliation for 

making a complaint of sexual harassment. Her complaint alleges violations of state and 

federal anti-discrimination law and a breach of the covenant of good faith and fair 

dealing, on the theory that she was terminated in retaliation for filing a sexual harassment 

complaint and participating in the investigation of that complaint and for declining to turn 

over her phone for forensic examination by the troopers.  

Because there is no genuine issue of material fact with respect to the viability of 

any of these claims and the State is entitled to judgment as a matter of law, the State now 

moves for summary judgment. 
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II. FACTS  

Because employment cases turn on the motives of the decision-maker—in this 

case, John Skidmore, Director of the Criminal Division at the Alaska Department of 

Law—the facts in this matter are presented primarily from Mr. Skidmore’s perspective. 

A. Ms. Altshiler was hired in 2012 and presented a mix of good and bad as 
a district attorney.  

Florina Altshiler came to work at the Anchorage District Attorney’s Office in 

September 2012 after working in civil practice in New York. The decision to hire her was 

part of an attempt by Criminal Division Director, John Skidmore, to recruit attorneys 

with more years of practice, moving away from a prior preference for those fresh out of 

law school. [Affidavit of John B. Skidmore (Skidmore Aff’t.) at ¶ 2] Mr. Skidmore’s 

interest in hiring Ms. Altshiler was not shared by other members of the hiring committee, 

but he believed that her prior litigation experience and her stated desire to one day 

prosecute difficult sexually based crimes might make her an asset to the department. 

[Skidmore Aff’t. at ¶ 3] 

Ms. Altshiler was initially assigned to the misdemeanor unit where her work 

performance was mixed. She enthusiastically volunteered for trials, impressing some with 

her work in the courtroom. [Exhibit A at 2-3] But she also had conflicts with her 

immediate supervisors over her treatment of department support staff, her attention to her 

case files as opposed to her time spent in court, and her perennial lateness. [Exhibits B 

and C] There were also trials that did not go well, including one in Bethel that resulted in 

a mistrial, causing the Bethel District Attorney to decline all future assistance from 
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Ms. Altshiler. [Skidmore Aff’t. at ¶ 4] 

In spite of these early issues—and because Ms. Altshiler continued to express a 

strong interest in working on difficult sexual assault cases—in late 2013, she was 

transferred from misdemeanors to the sexual assault unit where she would have the 

opportunity to work with a new supervisor and a smaller and less administrative case 

load. [Skidmore Aff’t. at ¶ 5] It was hoped that with these changes would play to 

Ms. Altshiler’s strengths and she would further develop as a criminal trial attorney. 

[Skidmore Aff’t. at ¶ 5] 

Despite the transfer, Ms. Altshiler continued to struggle with lateness in her new 

position and what she appeared to consider the more mundane aspects of preparing her 

cases for trial. [Exhibits D and E] Ms. Altshiler was in the sex assaults unit for only a few 

months when other larger concerns emerged which overshadowed these earlier issues she 

had with her immediate supervisors.  

B. In early April 2014, Mr. Skidmore received a call from the Department 
of Public Safety advising him that Ms. Altshiler may have lied to the 
Alaska State Troopers in the course of their investigation into a 
complaint she made against a trooper. 

During the week of April 7, 2014, Cheri Cadiente, a special assistant to the 

Commissioner of the Department of Public Safety called Mr. Skidmore about 

Ms. Altshiler. She explained to him that Ms. Altshiler had made a complaint against an 

Alaska State Trooper in early March, but that the troopers assigned to investigate the 

complaint believed that she had not been honest with them. [Skidmore Aff’t. at ¶ 6] 

Mr. Skidmore asked to see the investigators’ report so that he could evaluate the 
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allegations and decide what, if any, action might be appropriate. [Skidmore Aff’t. at ¶ 6] 

Although the investigation was ongoing, the Troopers provided a report of the 

investigation so far to Mr. Skidmore on April 15, 2014. [Skidmore Aff’t. at ¶ 6, 

Exhibit F] 

The report indicated that on March 5, 2014, at the end of a Sexual Assault 

Investigation Course at the Anchorage Police Department Training Center, Ms. Altshiler 

had approached Sergeant Michael Henry and reported to him that she had received some 

unsolicited and inappropriate text messages from an Alaska State Trooper who was also 

at the training. [Exhibit F at 2-3] She handed Sergeant Henry her personnel cell phone. At 

the top was the trooper’s name followed by a series of text messages that Ms. Altshiler 

indicated she had exchanged with the trooper that afternoon, March 5. [Exhibit F at 5-7 

and 68- 74] In particular, she was concerned about a text that said the trooper “would 

enjoy molesting her slowly.” [Exhibit 7 at 2, 6]. 

Ms. Altshiler explained that she had not met this trooper before the training and 

that they had spoken only briefly during breaks, with nothing that she had interpreted as 

flirtatious occurring. [Exhibit F at 2] She also showed Sergeant Henry her notes from the 

training, including one notebook page with a phone number written in the margin, which 

she said had been written during a break by someone other than her; and a later message 

written on a different page, also written by someone else, with the words “text” and the 

trooper’s first name. [Exhibit F at 6 and 66-67] Sergeant Henry passed on the complaint 

and the Department of Public Safety appointed its Office of Professional Standards to 
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conduct an administrative investigation of the trooper. [Exhibit F at 2] 

The report revealed that OPS investigator, Tonya James, contacted Ms. Altshiler 

on March 6, 2014, to request an interview. [Exhibit F at 15] Ms. Altshiler expressed 

surprise that the Troopers were formally investigating her complaint. [Exhibit F at 15] 

Although initially willing to meet with Investigator James, Ms. Altshiler apparently 

called back less than an hour later to express that she did not really want to participate in 

any investigation. [Exhibit F at 15] On March 7, 2014, Investigator James spoke with the 

trooper involved. [Exhibit F at 15] The trooper revealed that in addition to the text 

messages on March 5, there had been an earlier exchange of messages—on March 4—

that he believed were relevant; and although he had deleted the text exchange with 

Ms. Altshiler from his phone, he wanted to submit the phone for a forensic review to try 

to reconstruct the conversation. [Exhibit F at 15] 

On March 11, 2014, Investigator James met with Ms. Altshiler. According to 

James’s report, Ms. Altshiler explained that she was not offended by the trooper’s texts, 

but rather concerned that a person who would send such texts uninvited to a district 

attorney during a sex assault investigation training might behave inappropriately toward 

others, particularly vulnerable members of the public, like sex workers or substance 

abusers, whose complaints might lack credibility. [Exhibit F at 16-17] She thought that 

her complaint—coming from a credible source like herself—would create a record that 

would lend more credibility to complaints made by others, in the event that the trooper 

behaved inappropriately with others in the future. [Exhibit F at 20-22] 
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Ms. Altshiler also told James that she had received a phone call on the night of 

March 5 from an unknown number and that upon answering it, a male voice said “stop 

crying about shit;” called her a “slut” and then hung up. [Exhibit F at 21] Although she 

said she couldn’t tell for sure if the caller was the trooper, she thought it was worth 

mentioning. [Exhibit F at 21] Ms. Altshiler told James that she had told one other person 

about the phone call, but declined to identify that person. [Exhibit F at 21] 

At the conclusion of the interview, Ms. Altshiler repeated to Investigator James 

that she was surprised that the Troopers had launched a formal investigation. [Exhibit F 

at 21-22] She expressed that she had no interest in the outcome of the investigation and 

asked Investigator James not to contact her at work. [Exhibit F at 21-22] 

On March 13, the trooper turned over his phone for a forensic search, but the 

examination produced only fragments of text message conversations with no associated 

phone numbers. [Exhibit F at 22] Investigator James met with the trooper, his union 

representative, and another investigator, Jeff Brown, to review the results of the search on 

March 18 and again on March 25. [Exhibit F at 22, 24] At that meeting, the trooper also 

produced his phone records from March 4, which revealed that he had exchanged in 

excess of 100 text messages that day with Ms. Altshiler’s phone. [Exhibit F at 24] 

On March 27, Investigator James spoke with Ms. Altshiler again. During that 

conversation, Ms. Altshiler stated unequivocally that the only text messages that she had 

exchanged with the trooper were those from March 5 that she had shown to 

Sergeant Henry. [Exhibit F at 28, audio attachment 3/27 interview] James asked if it was 
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possible that someone else had used Ms. Altshiler’s phone. [Exhibit F at 28, audio 

attachment 3/27 interview] Ms. Altshiler indicated that she thought that was very 

unlikely. Although she did say that she had charged her phone at the side of the room for 

a few hours at a time during the training, she stated “I mean that’s crazy why would 

someone do that but then one the other hand why would he do what he did.” [Exhibit F at 

28, audio attachment 3/27 interview] James then inquired about Ms. Altshiler’s phone 

records, noting that they could reveal whether there were other texts and explaining that 

the records would help the investigators determine whether the trooper was lying to them. 

[Exhibit F at 29, audio attachment 3/27 interview] James explained that troopers who are 

known to have lied create Brady1 and Giglio2 issues and thus it was vital to the Troopers 

to resolve the issues surrounding the March 4 texts. [Exhibit F at 29, audio attachment 

3/27 interview] Ms. Altshiler said that her phone bills were not itemized and seemed 

reluctant to share her phone records with the investigation. [Exhibit F at 29, audio 

attachment 3/27 interview] 

On April 2, Investigators James and Brown conducted a formal interview with the 

trooper. [Exhibit F at 30, audio attachment 4/2 interview] The trooper explained that he 

had not met Ms. Altshiler before the training but had been struck by her accent and her 
                                              
1  In Brady v. Maryland, 373 U.S. 83, 87 (1963), the Supreme Court held that the 
suppression of material evidence violates due process, irrespective of the good faith of 
the prosecution. Evidence going to the credibility of a witness—such as a history of 
lying—must be disclosed pursuant to Brady.  
2  In Giglio v. United States, 405 U.S. 150 (1972), the Supreme Court overturned a 
conviction that relied “almost entirely” on the testimony of a witness, when that witness 
had been promised that he would not be prosecuted in exchange for his testimony but that 
agreement was not disclosed to the jury or the court. 

Case 3:16-cv-00259-SLG   Document 31   Filed 01/22/18   Page 8 of 35



 
Altshiler v. State of Alaska  Case No. 3:16-cv-00259-SLG 
Motion for Summary Judgment  Page 9 of 35 

cowboy boots. [Exhibit F at 33, audio attachment 4/2 interview] He said he had 

approached her during a break on the second day and written his phone number down on 

her notepad in front of her, suggesting that she should text him. [Exhibit F at 33, audio 

attachment 4/2 interview] She responded that she thought he was just looking for a 

distraction. [Exhibit F at 33, audio attachment 4/2 interview] An hour or so later, he had 

received a text from a number that he didn’t recognize, which said something like “I hear 

you like little boys.” [Exhibit F at 33, audio attachment 4/2 interview] He then engaged in 

an extended text message exchange with the sender of this text, attempting to determine 

that person’s identity, thinking that it might be Ms. Altshiler. [Exhibit F at 33, audio 

attachment 4/2 interview] Eventually he got frustrated when the unknown texter would 

not reveal themselves and deleted the entire conversation. [Exhibit F at 33-34, audio 

attachment 4/2 interview] 

According to the trooper, the following morning, March 5, Ms. Altshiler walked 

up to him and acknowledged that it had been her texting him the day before explaining 

“you know I was just fucking with you, don’t you?”[ Exhibit F at 35, audio attachment 

4/2 interview] He responded by asking her “who starts out a text with do you like little 

boys.” [Exhibit F at 35, audio attachment 4/2 interview] Ms. Altshiler then explained that 

at the point in the class when she sent the text, the presenter was talking about child 

molesters and she thought he would pick up on it. [Exhibit F at 35, audio attachment 4/2 

interview] The trooper admitted to the subsequent text exchange from March 5—the one 

that Ms. Altshiler had shown to Sergeant Henry—and explained its inappropriate 

Case 3:16-cv-00259-SLG   Document 31   Filed 01/22/18   Page 9 of 35



 
Altshiler v. State of Alaska  Case No. 3:16-cv-00259-SLG 
Motion for Summary Judgment  Page 10 of 35 

character by reference to the substance of their texts the day before. [Exhibit F at 37, 

40 audio attachment 4/2 interview] 

On April 3, Investigator James contacted Ms. Altshiler again and asked if she had 

obtained her phone records. [Exhibit F at 41, audio attachment 4/3 interview] But 

Ms. Altshiler stated that she had not even tried. [Exhibit F at 41, audio attachment 4/3 

interview] She repeated her statement that she had already showed Investigator James the 

whole text conversation she had with the trooper. [Exhibit F at 42, audio attachment 4/3 

interview] Investigator James told Ms. Altshiler that the trooper’s phone records proved 

that texts had been sent back and forth between her phone and the trooper’s on March 4. 

[Exhibit F at 42, audio attachment 4/3 interview] James asked to meet with Ms. Altshiler 

to discuss the matter further. [Exhibit F at 42, audio attachment 4/3] Ms. Altshiler agreed 

but stated that she really didn’t have any interest in being involved in the investigation 

any further. [Exhibit F at 42-43, audio attachment 4/3 interview] 

Faced with inconsistent reports between a trooper on one hand and a district 

attorney on the other, the Troopers contacted Mr. Skidmore and, on April 15, the 

investigator’s report was shared with him. [Exhibit F at 44, Exhibit G at 1] 

C. Mr. Skidmore met with Ms. Altshiler to discuss the situation on 
April 17, 2014. 

On April 17, 2014, Mr. Skidmore met with Ms. Altshiler and 

District Attorney Sharon Marshall. [Exhibit G at 1, Skidmore Aff’t. at 8] At that meeting, 

Mr. Skidmore explained that the troopers had notified him about her complaint against 

the trooper and their investigation and that he was concerned because the incident had 
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occurred at a state training, during work hours, involved an employee of the Department 

of Law’s “closest sister agency,” and implicated the “functioning and credibility of the 

state criminal justice system.” [Exhibit G at 2]  

When Mr. Skidmore asked Ms. Altshiler whether she had texted with the trooper 

on March 4, she denied sending the texts revealed by the trooper’s phone records. 

[Exhibit G at 2, Skidmore Aff’t. at ¶ 8] She also offered “multiple inconsistent statements 

about her phone: she did not have it, she sold it, she was selling it, she could not find it 

because it was lost in her home.” [Exhibit G at 3, Skidmore Aff’t. at ¶ 10] Mr. Skidmore 

encouraged Ms. Altshiler to permit the investigators to look at her phone, but “explained 

it was her choice.” [Exhibit G at 3, Skidmore Aff’t. at ¶ 9] Finally, at the end of the 

meeting, Ms. Altshiler told Mr. Skidmore and Ms. Marshall about the threatening phone 

call she had received. [Exhibit G at 3]  

Later in the day, Ms. Altshiler emailed Mr. Skidmore indicating that she had just 

remembered that she was having lunch with Ms. Marshall and several other DAs on 

March 4 and would not have been able to be texting while eating lunch. [Exhibit H] She 

promised to contact her cell phone carrier about her cell phone records. [Exhibit H] 

Mr. Skidmore responded that she should contact the Troopers about her phone as it was 

their investigation. [Exhibit H].  

D. Ms. Altshiler continued to offer evasive and inconsistent stories to the 
troopers and her supervisors. 

On April 22, 2014, Investigator Brown interviewed Ms. Altshiler, showing her the 

trooper’s phone records and the results of the forensic examination of his phone, as well 
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as confronting her with the different version of events the trooper had presented in his 

interview. [Exhibit F at 44, audio attachment 4/22 interview] Ms. Altshiler initially stated 

that she still couldn’t remember texting with the trooper on March 4; and, then, after 

hearing a few details of the trooper’s version of the conversation suggested that she might 

be able to explain the texts. [Exhibit F at 46] She said what she now believed might have 

happened was that she might have texted the trooper on March 4 without knowing she 

was doing so. [Exhibit F at 46] She explained that during the training she was also using 

a dating app on her phone and communicating with people on the app. [Exhibit F at 46, 

audio attachment 4/22 interview] She suggested that she must have thought she was 

texting with someone from a dating site when she was actually texting the trooper. 

[Exhibit F at 46, audio attachment 4/22 interview] She speculated that when she initially 

saw the trooper’s number written on her pad with no name beside it that she might have 

mistakenly thought that she wrote the number herself to record a number of someone 

from the dating app that she wanted to text outside the app.  [Exhibit F at 46, 48-49, 

audio attachment 4/22 interview] Then, by mistake, she started the texts with the trooper 

on the March 4, thinking that she was texting someone else. [Exhibit F at 46, audio 

attachment 4/22 interview] 

During this interview, Ms. Altshiler also explained that she had obtained a new 

phone and changed cell carriers since the investigation began. [Exhibit F at 47, audio 

attachment 4/22 interview] Despite Investigator Brown explaining to Ms. Altshiler the 

importance of obtaining her cell phone records, she resisted his request stating that, if she 
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had been communicating with the trooper, her records would not provide any additional 

information than what was in the trooper’s records. [Exhibit F at 49, audio attachment 

4/22 interview] She was similarly reluctant to turn over her phone for a forensic search, 

despite Investigator Brown’s assurances that they would only review relevant text 

messages and everything else would be redacted. [Exhibit F at 49, 57-58, audio 

attachment 4/22 interview] She explained that she had privacy concerns about sharing the 

contents of her personal cell phone and that she had put the phone on Craigslist for a 

while, and then lost it somewhere in her house. [Exhibit F at 55, audio attachment 4/22 

interview] She also said that in preparation for selling the phone, she had deleted 

everything off it, so that there likely wouldn’t be any information on it anyway. 

[Exhibit F at 57, audio attachment 4/22 interview] And she stated that since she was not 

disputing any part of what the trooper said she did not see why examination of her phone 

was necessary. [Exhibit F at 55, audio attachment 4/22 interview]  

Her response to Investigator Brown’s questions about her conversation with the 

trooper on the morning of March 5th was more disjointed. Investigator Brown pointed out 

that in the trooper’s version of events, the two of them had an interaction on the morning 

of March 5 (before the offensive text messages were sent) in which she acknowledged to 

him that she sent him text messages on March 4, including one that asked him if he liked 

little boys. [Exhibit F at 55, audio attachment 4/22 interview]. But in Ms. Altshiler’s 

version she had not sent texts on March 4 or she had sent the texts by mistake, not 

knowing she was texting the trooper. [Exhibit F at 55, audio attachment 4/22 interview] 
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Ms. Altshiler admitted that the conversation on the morning of March 5 had occurred, but 

suggested that she and the trooper must have misunderstood what the other one was 

saying. [Exhibit F at 55, audio attachment 4/22 interview] 

Investigator Brown fared no better with his questions about Ms. Altshiler’s 

previous statement that she had received a threatening anonymous phone call on March 5 

which could have been from the trooper. Ms. Altshiler repeatedly refused to provide any 

additional information about the anonymous call, despite admitting that she “was really 

concerned and freaked out on the 5th.” [Exhibit F at 50-51, 54, audio attachment 4/22 

interview]  

On April 29, 2014, Ms. Cadiente forwarded to Mr. Skidmore an email from 

Investigator Brown outlining the substance of his interview with Ms. Altshiler, and 

indicating his ongoing skepticism that Ms. Altshiler was “being truthful in this matter.” 

[Exhibit I] A copy of the audio recording of the April 22 interview was provided to 

Mr. Skidmore on April 30, 2014. [Exhibit F at 59, audio attachment 4/22 interview, 

Skidmore Aff’t. at ¶ 14]  

On May 6, Mr. Skidmore met with Ms. Altshiler and Ms. Marshall. [Exhibit G at 

3, Skidmore Aff’t. at ¶ 15] At this point, Ms. Altshiler explained that she might have sent 

the March 4th texts to the trooper thinking that he was someone from a dating website, but 

she did not acknowledge that this possibility could affect how the trooper’s March 5th text 

should be understood. [Exhibit G at 3-4, Skidmore Aff’t. at ¶ 15] At the end of that 

meeting, Mr. Skidmore stated that he wanted to take some time to think about what she 
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had said before making a decision about any personnel action. [Exhibit G at 4, Skidmore 

Aff’t. at ¶ 15] 

E. Despite serious concerns about her judgment and candor, 
Mr. Skidmore decided to give Ms. Altshiler a second chance. 

Mr. Skidmore and Ms. Marshall met with Ms. Altshiler again on May 22. At that 

meeting, Mr. Skidmore told Ms. Altshiler that he could no longer trust her judgment. 

[Skidmore Aff’t. at ¶ 16] In response, she explained that she had refused to turn over her 

cell phone because it contained text messages with a married district attorney with whom 

she’d been having an affair, and that he had asked her not to turn over her phone. 

[Exhibit G at 4, Skidmore Aff’t. at ¶ 17] Later that day, Ms. Altshiler returned to 

Mr. Skidmore’s office and spoke with him for about ten minutes. She explained that she 

understood that she should have provided all relevant information immediately and asked 

for another chance. [Exhibit G at 4, Skidmore Aff’t. at ¶ 19] 

After discussing the matter with Mr. Campion, Ms. Marshall, and 

Deputy Attorney General Rick Svobodny, Mr. Skidmore decided to give Ms. Altshiler a 

second chance, offering her a transfer to another office at a meeting on May 23. 

[Exhibit G at 5, Skidmore Aff’t. at ¶ 20] Although there were openings in a number of 

different offices around Alaska, Mr. Skidmore wanted to send her to Dillingham, because 

he had worked there himself and because she would be supervised by the Anchorage 

office, so he would not have to sell the transfer to a different office chief and the 

Deputy Attorney General. [Exhibit G at 5, Skidmore Aff’t. at ¶ 21-22] Also, because 

Dillingham is a small community, he felt that if there were any questions about her 
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veracity in the future, the issues could be sorted out clearly and quickly.  [Exhibit G at 5, 

Skidmore Aff’t. at ¶21] Ms. Altshiler was given the Memorial Day weekend to consider 

the transfer offer. [Exhibit G at 5, Skidmore Aff’t. at ¶ 21] 

F. Ms. Altshiler’s continued lack of candor and poor judgment convinced 
Mr. Skidmore that termination was appropriate after all. 

After the long weekend, Mr. Skidmore met with Ms. Altshiler again, with 

Mr. Campion present. [Exhibit G at 5, Skidmore Aff’t. at ¶ 22] At this meeting, 

Ms. Altshiler stated that she was not interested in moving to Dillingham; she wanted to 

stay in the Anchorage office, or perhaps work in Palmer. [Exhibit G at 5, Skidmore Aff’t. 

at ¶ 22] Mr. Skidmore needed to discuss a transfer to Palmer with the Palmer office chief 

and the Deputy Attorney General, so they agreed to talk later in the week. [Exhibit G at 5, 

Skidmore Aff’t. at ¶ 22] 

Before the next meeting could occur, however, Mr. Skidmore received a call from 

Kathy Hansen from the Office of Victims’ Rights. [Exhibit G at 5, Skidmore Aff’t. at ¶ 

23] She asked him why the Department of Law was terminating an employee for 

reporting sexual harassment by an Alaska State Trooper. [Exhibit G at 5, Skidmore Aff’t. 

at ¶ 23] Mr. Skidmore was unable to discuss a confidential personnel matter with 

Ms. Hansen. [Exhibit G at 5-6, Skidmore Aff’t. at ¶ 23] Moreover, the call suggested to 

him that Ms. Altshiler had reverted back to an earlier version of the interaction she had 

with the trooper and had not told Ms. Hansen the full story. [Exhibit G at 5-6, Skidmore 

Aff’t. at ¶ 24] Further, Ms. Altshiler’s attempt to recruit another state agency with which 

the Criminal Division worked closely into her internal employment difficulties 
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demonstrated very poor judgment. [Exhibit G at 6, Skidmore Aff’t. at ¶ 24] At this point, 

Mr. Skidmore decided that Ms. Altshiler could no longer remain at the Department of 

Law. [Skidmore Aff’t. at ¶ 24] 

When Ms. Altshiler met with Mr. Skidmore and Mr. Campion at the end of the 

week, she presented him with a copy of a complaint with the State’s Equal Employment 

Opportunity Program (EEOP) that she filed that morning. [Exhibit G at 3] And 

Mr. Skidmore handed Ms. Altshiler a letter that he had prepared ahead of the meeting, 

terminating her employment effective Monday, June 2. [Exhibit G at 6, Skidmore Aff’t. 

at ¶ 25, Exhibit J, Exhibit K] 

On December 9, 2014, after the EEOP investigation was complete, Ms. Altshiler 

filed a complaint with the EEOC. [Exhibit L] The EEOC issued a right to sue letter on 

June 30, 2016. [Exhibit M] 

Ms. Altshiler filed this lawsuit on September 28, 2016, in state superior court 

alleging wrongful termination in violation of Title VII, AS 18.80.220 and the covenant of 

good faith and fair dealing. On November 4, 2016, the State timely removed the case to 

federal court. The State now moves for summary judgment. 

III.  STANDARD FOR GRANTING SUMMARY JUDGMENT 

Summary judgment is appropriate where “there is no genuine dispute as to any 

material fact and the movant is entitled to judgment as a matter of law.”3 Where a party 

“fails to make a showing sufficient to establish the existence of an element essential to 

                                              
3  Fed. R. Civ. P. 56(a). 
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that party’s case, and on which that party will bear the burden of proof at trial,”  “there 

can be ‘no genuine issue as to any material fact’….” 4 Mere allegations of factual dispute, 

without more, will not defeat an otherwise proper motion for summary judgment.5 

“Conclusory, speculative testimony in affidavits and moving papers is insufficient to 

raise genuine issues of fact and defeat summary judgment.”6 Instead, in order to avoid 

summary judgment, the non-moving party must put forth concrete evidence sufficient to 

enable a reasonable jury to return a verdict in his favor.7   

IV.  ARGUMENT 

Ms. Altshiler’s complaint contains three counts—(1) violation of Title VII and 

AS 18.80 for terminating Ms. Altshiler in retaliation for making a sexual harassment 

complaint and participating in the investigation of that complaint; (2) violation of Title 

VII and AS 18.80 for retaliating against Ms. Altshiler for refusing to turn over her cell 

phone for a forensic examination in the course of the Troopers’ investigation of her 

complaint; and (3) breach of the covenant of good faith and fair dealing. All three claims 

are based on the same basic facts involving her conduct in the course of the Troopers’ 

investigation. Because Ms. Altshiler’s employment with the Department of Law was 

terminated for the legitimate, non-retaliatory reason that her lack of candor responding to 

the Troopers’ investigators raised serious questions about both her honesty and her 

                                              
4  Celotex Corp. v. Catrett, 477 U.S. 317, 322-23 (1986). 
5  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). 
6  Soremekun v. Thrifty Payless, Inc., 509 F.3d 978, 984 (9th Cir. 2007). 
7  Anderson, 477 U.S. at 252-52. 
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judgment, Ms. Altshiler’s claims fail as a matter of law and fact; and the State is entitled 

to summary judgment. 

A. The framework for analyzing retaliatory termination claims under 
Title VII and AS 18.80.220(a)(4). 

A Title VII plaintiff may allege discrimination in employment under two theories, 

known as “pretext” and “mixed-motive.”8 Pretext cases require a burden-shifting analysis 

laid out by the Supreme Court in McDonnel-Douglas Corp. v. Green, through which a 

plaintiff must show that an adverse employment action occurred because of the 

employer’s discriminatory motive.9 But in a mixed-motive case, to prevail the plaintiff 

need only establish that “race, color, religion, sex, or national origin was a motivating 

factor for any employment practice, even though other factors also motivated the 

practice.”10  

In contrast, in retaliation cases, Title VII does not permit a mixed-motive claim. In 

University of Texas Southwestern Medical Center v. Nasser, the Supreme Court held that 

“Title VII retaliation claims require proof that the desire to retaliate was the “but-for” 

cause of the challenged employment action.”11 Thus, Ms. Altshiler’s federal claims must 

be analyzed using McDonnel-Douglas burden shifting, and Ms. Altshiler must offer 

                                              
8  See, e.g., Price Waterhouse v. Hopkins, 490 U.S. 228 (1989). 
9  411 U.S. 792, 802-04 (1973). 
10  42 U.S.C. § 2000e-2(m) (emphasis added). However, if the employer can 
demonstrate that it “would have taken the same action in the absence of the 
impermissible motivating factor,” the plaintiff is not entitled to damages or an order 
requiring “reinstatement, hiring, promotion, or payment.” 42 U.S.C. § 2000e-5(g)(2)(B). 
11  University of Texas Southwestern Medical Center v. Nasser, 133 S.Ct. 2517, 2528 
(2013). 
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evidence that but for the desire to retaliate against her, she would not have been 

terminated from her employment. 

To prevail under the McDonnell Douglas framework, Ms. Altshiler must first 

establish a prima facie case by showing that she engaged in a protected activity; that she 

suffered an adverse employment action; and that “there was a causal link between the 

protected activity and the adverse employment decision.”12  If she can make out a prima 

facie case, the burden then shifts to the State to offer admissible evidence indicating that 

its action was actually the result of a legitimate non-retaliatory reason.  If the State makes 

this showing, the burden then shifts back to Ms. Altshiler to rebut the State’s evidence by 

demonstrating that the State's purported reasons “were not its true reasons, but were a 

pretext for”13 retaliation. “Although a plaintiff may rely on circumstantial evidence to 

show pretext, such evidence must be both specific and substantial.”14 Moreover, a 

plaintiff must do more than simply establish that the asserted reason was false; she must 

also show that a motive to retaliate was the real reason for the adverse action.15  

Alaska applies “Title VII’s pretext and mixed-motive frameworks to retaliatory 

discharge claims under the Alaska Human Rights Act.”16 Unlike the Supreme Court’s 

                                              
12  Villiarimo v. Aloha Island Air, Inc., 281 F.3d 1054, 1064 (9th Cir. 2002). 
13  Foster v. University of Maryland-Eastern Shore, 787 F.3d 243, 250 (4th Cir. 2015). 
14  Villiarimo v. Aloha Island Air, Inc., 281 F.3d 1054, 1064 (9th Cir. 2002) (citing 
Godwin v. Hunt Wesson, Inc., 150 F.3d 1217, 1222 (9th Cir. 1998). 
15  St. Mary’s Honor Ctr. v. Hicks, 509 U.S. 502, 514-15 (1993). 
16  Smith v. Anchorage School Dist., 240 P.3d 834, 841 n.23 (Alaska 2010) (citing 
Mahan v. Artic Catering, Inc., 133 P3d 655, 660 (Alaska 2006) and Era Aviation, Inc. v. 
Lindfors, 17 P.3d 40, 43 (Alaska 2000)). 
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holding in Nasser, the Alaska Supreme Court has interpreted AS 18.80.220(a)(4) to 

prohibit an employer “from making an employment decision where an illegitimate 

consideration is a motivating factor in the decision”17—in other words, Alaska still 

recognizes “mixed-motive” claims in retaliation cases.  

In Alaska, a plaintiff in a mixed-motive case “must at least offer either direct 

evidence of prohibited motivation or circumstantial evidence strong enough to be 

functionally equivalent to direct proof.”18 The Alaska Supreme Court has explained that 

“[t]o meet this burden, the plaintiff in a mixed-motive case must present evidence of 

‘conduct or statements by persons involved in the decisionmaking process that may be 

viewed as directly reflecting on the discriminatory attitude.’”19  “In a mixed-motive case, 

then, the claimant must go beyond establishing the existence of a potential retaliatory 

motive by adducing strong evidence—evidence akin to direct proof—that tends to 

establish the improper motive’s substantial contributing role.”20 

Thus, under AS 18.80.220(a)(4), Ms. Altshiler can prevail on her retaliation claim 

only by showing “direct evidence” of an intent to retaliate or by demonstrating that the 

State’s proffered reason for terminating her employment is nothing more than a pretext 

for its desire to retaliate against her.21 Moreover, under Alaska law, “a plaintiff can 

                                              
17  VECO, Inc. v. Rosebrock, 970 P2d 906, 920 (Alaska 1999). 
18  Mahan v. Arctic Catering, Inc., 133 P.3d 655, 662 (Alaska 2006). 
19  Id. at 662–63. 
20  Id. (citations omitted). 
21  VECO, 970 P.2d at 921. 
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present both mixed-motive and pretext claims to the jury,” and does not need to choose 

one theory or the other.22 Therefore, this motion will address both theories. 

B. The State is entitled to summary judgment on Ms. Altshiler’s claim 
that she was terminated in retaliation for filing a sexual harassment 
complaint and participating in the investigation of that complaint. 

1. Ms. Altshiler cannot establish a prima facie case of retaliation 
under either Title VII or AS 18.80. 

The first step in making out a claim of retaliatory termination under both Title VII 

and AS 18.80.220(a)(4) is to show that the plaintiff engaged in protected activity.23 In her 

complaint, Ms. Altshiler declares she “engaged in a protected activity when she filed a 

complaint for sexual harassment and participated in the sexual harassment investigation.” 

[Dkt. 2-1 at ¶ 18] And at her deposition, Ms. Altshiler claimed Mr. Skidmore terminated 

her in retaliation for filing a complaint with the State’s EEO program. [Exhibit R at 3] 

None of these theories survives examination. 

a. Ms. Altshiler’s complaint to Sergeant Henry was not 
protected activity because it was not a complaint of an 
unlawful employment practice. 

To be protected by Title VII, a complainant must show that she has a reasonable 

and good faith belief that the conduct she complained of was an unlawful employment 

practice under Title VII,24 and her method of opposition must be reasonable.25 In this 

                                              
22  Id. 
23  Stegall v. Citadel Broadcasting Co., 350 F.3d 1061, 1065 (9th Cir. 2003). 
24  See, Clark Co. Sch. Dist. v. Breeden, 532 U.S. 268, 270-71 (2001). 
25  See, Argyropoulos v. City of Alton, 539 F.3d 724, 733 (7th Cir. 2008); O’Day v. 
McDonnell Douglas Helicopter Co., 79 F.3d 756, 763 (9th Cir. 1996). 
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case, Ms. Altshiler cannot make either showing. 

Ms. Altshiler’s original complaint to Sergeant Henry was that she received a series 

of text messages from a trooper, making unsolicited sexual comments in response to her 

attempt to contact him for a work-related purpose. [Exhibit F at 2, 23] She told both 

Sergeant Henry, and later Investigator James, that she was not personally offended by the 

texts and her reason for reporting the matter was her concern that the given the trooper’s 

behavior with her—sending unsolicited sexual text messages—she worried about his 

interactions with vulnerable members of the public. [Exhibit F at 20-21, 25-26] Thus, the 

original conduct reported by Ms. Altshiler does not state a concern under Title VII as 

Ms. Altshiler told Sergeant Henry that: (1) she was not personally offended; and (2) her 

concern was about members of the general public and not employees of DPS or DOL.26 

Moreover, to reasonably state a claim for Title VII sexual harassment, the conduct must 

be severe and pervasive. As presented to Sergeant Henry, Ms. Altshiler’s complaint was 

neither, a fact that would have been clear to her as Ms. Altshiler is not any complainant 

but an attorney with prior experience in employment law. [Exhibit N] 

Further, as later revealed by the Troopers’ investigation, Ms. Altshiler omitted 

several crucial details from her report to Sergeant Henry. She did not tell Sergeant Henry 

that she and the trooper has exchanged over 100 text messages on the previous day of the 

                                              
26  Bonn v. City of Omaha, 623 F.3d 587, 592 (8th Cir. 2010) (Police officer’s 
allegations regarding potentially discriminatory police tactics could not reasonably be 
considered employment practices that violated Title VII); see, also, Jurado v. Eleven-
Fifty Corp., 813 F.2d 1406, 1411 (9th Cir. 1987) (holding disc jockey’s complaint about 
change in programming format to English-only was not protected activity). 
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training and the tenor of those messages was quite different. [Exhibit F at 2, 12-14] In 

those text messages, Ms. Altshiler asked the trooper if he liked little boys and told him 

that his phone number would be making its way on bathroom stalls all across the 

Midwest. [Exhibit F at 36-37, 47, 80] But Ms. Altshiler actively denied sending any text 

messages to the trooper other than those she initially showed to Sergeant Henry right 

until she was confronted with the results of the forensic evaluation of the trooper’s phone. 

[Compare Exhibit F at 28, including audio attachment of 3/27 interview with Exhibit F at 

46, including audio attachment of 4/22 interview] 

Ms. Altshiler cannot seriously claim that she did not understand the importance of 

providing all of the text messages to the Troopers when making her complaint or that 

omitting those facts from her report might tend to lead the Troopers to the wrong 

conclusion. Ms. Altshiler is not any complainant.  She is an attorney licensed in Alaska, 

New York, and New Jersey. [Exhibit N] In all three states, the rules of professional 

conduct address an attorney’s duty of candor.27 Moreover, Ms. Altshiler’s own filings 

demonstrate that she well understood the difference between presenting a decision maker 

with only a portion of a statement or set of facts and presenting all of the facts.28  

While Title VII protects an employee who opposes an unlawful employment 

practice from retaliatory adverse employment action, it is not a license to lie or mislead, 
                                              
27  See Alaska RPC 3.3; New Jersey RPC 3.3; New York RPC 3.3. 
28  The writing sample Ms. Altshiler provided by to the Department of Law with her 
application for employment was on spoliation. [Exhibit P] In her disastrous trial in Bethel 
she briefed to the court the concept of the Rule of Completeness in which a party is 
allowed to read an entire statement into the record because the limited portion introduced 
by the other side might be misleading. [Exhibit Q] 
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and it is will not protect an employee from an adverse employment action where the 

conduct opposed is not employment-based. Ms. Altshiler’s attempt to cloak herself in the 

protections of Title VII fails. Ms. Altshiler’s initial claim did not sound in employment 

but a more generalized concern for the public, and only after it became clear that 

disciplinary action might result did she attempt to recast her original complaint as 

sounding in Title VII. Further, in presenting her claim, she also omitted significant 

information misleading the Troopers about the nature of her interactions with the trooper 

she accused. In these circumstances, her complaint fails as a threshold matter because she 

cannot demonstrate that she had a reasonable and good faith belief that the conduct she 

complained of violated Title VII or that her method of opposition was reasonable. 

b. Ms. Altshiler’s conduct during the Troopers’ investigation 
is not protected by the participation clause. 

Even if the Court finds that there is a genuine issue of material fact as to whether 

Ms. Altshiler’s complaint to Sergeant Henry was protected activity under Title VII or 

AS 18.80, her conduct during the Troopers’ investigation of that complaint is not 

protected activity under the participation clause of either statute.29 Although Title VII 

protects an employee’s participation in an employer’s internal investigation into 

allegations of unlawful discrimination if that investigation occurs “pursuant to a pending 

                                              
29  See 42 U.S.C. § 2000e-3(a) making it unlawful for an employer to retaliate against 
an employee “because he has opposed any practice made an unlawful employment 
practice by this subchapter, or because he has made a charge, testified, assisted, or 
participated in any manner in an investigation, proceeding, or hearing under this 
subchapter.” 
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EEOC charge,”30  the participation clause does not protect an employee’s participation in 

an internal, in–house investigation that is conducted apart from a formal charge with the 

EEOC.31  “At a minimum,” some employee must have filed a charge with the EEOC or 

“otherwise instigated proceedings under the statute for the conduct to come under the 

participation clause.”32 Here, Ms. Altshiler’s EEOC complaint was not filed until months 

after her termination. [Exhibit L] 

Although the Alaska Supreme Court does not appear to have had occasion to 

address this question, the plain language of AS 18.80.220(a)(4) similarly limits the scope 

of the participation clause to “a proceeding under this chapter.”33 Moreover, the Alaska 

courts have repeatedly stated that because Alaska’s Human Rights Act was based on 

Title VII, federal cases are persuasive, though not controlling, authority for interpreting 

the scope and meaning of AS 18.80.34 As a result, as a matter of law, Ms. Altshiler does 

                                              
30  Monnheimer v. Neilsen, 2010 WL 4688986 (S.D. Ohio September 27, 2010) 
(unpublished).   
31  EEOC v. Total Sys. Serv., Inc., 221 F.3d 1171, 1174 (11th Cir. 2000).   
32  Id. at 1174 n. 2. 
33  See AS 18.80.220(a)(4) making it unlawful for “an employer, labor organization, 
or employment agency to discharge, expel, or otherwise discriminate against a person 
because the person has opposed any practice forbidden under AS 18.80.200—18.80.280 
or because the person has filed a complaint, testified, or assisted in a proceeding under 
this chapter.” 
34  See, e.g., French v. Jadon, 911 P.2d 20, 28 (Alaska 1996) (relying on federal 
precedent to find that Alaska’s anti-discrimination law encompasses a claim for hostile 
work environment); VECO, 970 P.2d at 912 (“In interpreting Alaska’s anti-discrimination 
laws, we have looked to federal Title VII cases for guidance.”); Peterson v. State, Dept. 
of Natural Resources, 236 P.3d 355, 363 (Alaska 2010) (“In assessing a claim that an 
employee’s work environment violates Alaska law, we ‘consider federal precedent for 
guidance,’…”). 
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not have a viable participation claim under either federal or state law. 

c. Ms. Altshiler cannot establish a prima facie case that she 
was retaliated against for filing a complaint with the State 
EEO Program because she cannot show causation. 

Nor does Ms. Altshiler’s claim that she was retaliated against for filing a 

complaint with the State’s EEO Program withstand scrutiny. Although filing that 

complaint was a protected activity, Ms. Altshiler cannot show a causal relationship 

between that complaint and her termination. Ms. Altshiler faxed her complaint to the 

State’s EEO Program office just before 9 a.m. on the morning of May 30, just after 

accepting Mr. Skidmore’s Outlook invitation to attend a 10a.m. meeting at which he was 

to communicate his final decision to her. [Exhibit O] She handed a copy of the complaint 

to him at the meeting. [Exhibit R at 2] But Mr. Skidmore drafted her termination letter 

before that meeting. [Exhibit J] Because Mr. Skidmore drafted the letter before learning 

of the complaint, the complaint simply cannot have motivated the termination. Thus, as a 

matter of fact, she cannot make out a prima facie case that she was retaliated against for 

filing the EEOP complaint on May 30.  

2. The Department of Law terminated Ms. Altshiler for legitimate, 
non-retaliatory reasons. 

Even if this Court finds that Ms. Altshiler’s complaint to Sergeant Henry 

constituted protected activity under Title VII or AS 18.80, the Department of Law has 

shown that it terminated Ms. Altshiler for legitimate, non-retaliatory reasons and 

Ms. Altshiler cannot show a causal relationship between her complaint and her 

termination, because there was none. Although the temporal proximity between the two 
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events—approximately three months—may be enough to infer causation for the purposes 

of establishing her prima facie case,35 it is patently insufficient by itself to prove that the 

State’s legitimate reasons for firing Ms. Altshiler—her lack of candor and 

trustworthiness—were a pretext for retaliation.  

In judging whether a proffered reason for termination is pretextual, courts “only 

require that an employer honestly believed its reason for its actions, even if its reason is 

foolish or trivial or even baseless.36 Here the State’s reasons are far from trivial—district 

attorneys hold positions of public trust and their honesty and integrity is of the utmost 

importance for the mission of the Alaska Department of Law. 

Mr. Skidmore decided to terminate Ms. Altshiler after hearing from the Alaska 

State Troopers that they believed she had not been honest with them in an investigation. 

[Skidmore Aff’t. at ¶ 6, 16] He did not simply take the troopers’ word for it—he asked to 

see their evidence so that he could evaluate it for himself. [Skidmore Aff’t. at ¶ 6] That 

evidence showed clearly that Ms. Altshiler had exchanged text messages with the trooper 

on March 4; text messages that she denied sending. [Exhibit F at 28] When Mr. Skidmore 

met with Ms. Altshiler to hear her side of the story, she continued to deny sending the 

earlier text messages, appeared evasive, and offered a series of inconsistent stories about 
                                              
35  See, e.g., Miller v. Fairchild Industries, Inc., 797 F.2d 727 (9th Cir. 1986) 
(“Causation sufficient to establish a prim facie case of unlawful retaliation may be 
inferred from the proximity in time between the protected action and the allegedly 
retaliatory discharge.”); VECO, 970 P.2d at 921 (citing Miller); but see, Breeden, 532 
U.S. at 273 (noting that “temporal proximity must be ‘very close,’” and citing Richmond 
v. ONEOK, Inc., 120 F.3d 205, 209 (10th Cir. 1997) as case holding that three month gap 
was insufficient to infer causation). 
36  Villiarimo v. Aloha Island Air, Inc., 281 F.3d 1054, 1063 (9th Cir. 2002).   
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the whereabouts of her cell phone. [Skidmore Aff’t. at ¶ 8, 10] When confronted with the 

evidence of the trooper’s phone records, Ms. Altshiler then changed her story and 

suggested that she had been texting with the trooper thinking that he was someone else. ] 

Skidmore Aff’t. at ¶ 15]  Moreover, Ms. Altshiler did not appear to understand that her 

version of events was fundamentally inconsistent with the trooper’s story or appreciate 

why that should cause her supervisors any concern. [Skidmore Aff’t. at ¶ 16]  

Mr. Skidmore’s concerns about Ms. Altshiler’s judgment and honesty were 

reasonable, legitimate and supported by the evidence. And they provided a more than 

sufficient reason for him to terminate her employment as an assistant district attorney for 

the State of Alaska. 

3. Ms. Altshiler cannot show that this legitimate reason for her 
termination was merely a pretext to retaliate against her, 
because it was not. 

Once an employer has offered a legitimate, non-retaliatory reason for its adverse 

employment action, the burden in the McDonnel-Douglas framework shifts back to the 

plaintiff to show that this reason is merely a pretext to retaliate against her.37 But 

Ms. Altshiler cannot do this, because Mr. Skidmore had no reason to retaliate against her 

for complaining about the troopers’ text messages. No evidence suggests that the 

Troopers were upset that she had made the complaint. To the contrary, all the evidence 

suggests that they took the complaint seriously and wished only to determine whether the 

trooper was telling them the truth about the incident. [Exhibit F passim] The investigator 

                                              
37  Id. at 1062. 
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sought Mr. Skidmore’s assistance only after Ms. Altshiler was uncooperative and denied 

that she had sent text messages that the trooper’s phone records proved had been sent. 

[Exhibit F at 44] Quite simply, no evidence supports the claim that Mr. Skidmore was 

motivated by a desire to retaliate against Ms. Altshiler for filing a complaint. His concern 

was solely—and appropriately—her lack of candor and cooperativeness with the 

Troopers’ investigation. 

4. Ms. Altshiler cannot identify “direct evidence” showing a 
retaliatory motive, so she cannot make out a mixed-motive 
claim. 

Just as Ms. Altshiler lacks any evidence to show that the State’s legitimate reason 

for terminating her was merely a pretext for retaliation, she similarly lacks the kind of 

“direct evidence” necessary for a mixed-motive claim. As noted above, “the plaintiff in 

a mixed-motive case must present evidence of ‘conduct or statements by persons 

involved in the decisionmaking process that may be viewed as directly reflecting on the 

discriminatory attitude.’”38   

But Ms. Altshiler cannot point to any specific remarks made by Mr. Skidmore 

suggesting that he wanted to retaliate against her for making a complaint against a 

trooper. To the contrary, his concern was that she was not cooperating with the Troopers’ 

investigation. Without direct—or very strong circumstantial evidence—“akin to direct 

                                              
38  Mahan v. Arctic Catering, Inc., 133 P.3d 655, 662 (Alaska 2006) (emphasis 
added); see also, e.g., McCullough v. University of Arkansas for Medical Sciences, 559 
F.3d 855, 861 (8th  Cir. 2009) (explaining that direct evidence “most often comprises 
remarks by decisionmakers that reflect, without inference, a discriminatory bias.”) 
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proof”39—Ms. Altshiler simply cannot make out a mixed-motive claim. 

Because no genuine issue of material fact exists and the State is entitled to 

judgment as a matter of law, this Court should grant the State summary judgment on 

Count I of Ms. Altshiler’s complaint. 

C. The State is entitled to summary judgment on Ms. Altshiler’s claim 
that she was retaliated against for refusing to turn over her cell phone. 

Ms. Altshiler also alleges that she was terminated in retaliation for declining to 

submit her cell phone “for a forensic examination of all the contents contained on her 

personal cell phone.” [Dkt.2-1 at ¶ 23] This claim is unsupported by either the facts or the 

law and should be dismissed.  

No evidence supports her claim that either the Troopers or the Department of Law 

ever contemplated a forensic examination of “all the contents” of her phone or requested 

such an examination.40 To the contrary, she was repeatedly assured that the search of her 

phone would be limited to text message data from March 4-5 and that she could review 

the search results with the investigators and redact any information that did not concern 

the text exchanges with the trooper. [Exhibit F at 49, 57-58] Both the investigators and 

Mr. Skidmore reasonably hoped that Ms. Altshiler would cooperate with the investigation 

triggered by her complaint. They also recognized that her cell phone could provide 

evidence that would support or refute the trooper’s explanation of his conduct. 

Ms. Altshiler apparently did not. Similarly, no evidence supports Ms. Altshiler’s claim 

                                              
39  Mahan, 133 P.3d at 663. 
40  Compare Dkt. 2-1 at ¶ 14, 23 with Exhibit F at 37, 45-46]. 
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that her refusal to turn over her phone was a motivating factor in the decision to terminate 

her employment. 

Finally, and perhaps even more importantly, as explained above, Ms. Altshiler’s 

conduct during the Troopers’ investigation was not “protected activity” under either 

Title VII or AS 18.80.220(a)(4), because it was not a formal EEOC or AS 18.80 

investigation.41 Thus, even if she could produce evidence to suggest that Mr. Skidmore 

regarded her refusal to hand over her phone a reason to terminate her employment—

which she has not done—her claim would still fail. 

D. The State’s termination of Ms. Altshiler’s employment did not violate 
the covenant of good faith and fair dealing. 

A covenant of good faith and fair dealing is implied into all employment 

contracts.42  But its purpose is “to effectuate the reasonable expectations of the parties to 

the agreement, not to alter those expectations. The covenant of good faith cannot be 

interpreted to prohibit what is expressly permitted.”43 The covenant has two elements—a 

subjective or pretext element and an objective element.  The subjective prong focuses on 

the employer’s motive or intent. An employer engages in subjective bad faith if the 

employer is motivated by the goal of depriving the employee of a benefit under the 

contract.44  The objective prong focuses on conduct—it is breached when an “employer 

                                              
41  See supra at pp.26-27. 
42  Chijide v. Maniilaq Ass’n of Kotzebue, 972 P.2d 167, 172 (Alaska 1999).   
43  Ramsey v. City of Sand Point, 936 P.2d 126, 133 (Alaska 1997). 
44  Blackburn v. State, Dep’t of Transp., 103 P.3d 900, 907 (Alaska 2004); Ramsey 
936 P.2d at 133.   
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fails to act in a manner that a reasonable person would consider fair, which includes 

treating similarly situated employees disparately, terminating employees on 

unconstitutional grounds, and terminating employees in violation of public policy.”45     

Ms. Altshiler cannot make out a claim for violation of the covenant of good faith 

and fair dealing under either approach. Although her complaint alleges that the State 

“deprived [her] of the benefit of [her employment contract] intentionally or by acting in a 

manner that a reasonable person would regard as unfair,” she does not appear to be 

alleging a distinct set of facts to support this claim. [See Dkt. 2-1 at ¶¶ 25-27] In other 

words, she has not claimed that her termination was intended to deprive her of say, 

retirement benefits or bonuses that she had earned.  

Although “[r]etaliatory discharge can create a claim for breach of the covenant of 

good faith and fair dealing implied in at-will employment contracts,”46 the elements of 

such a claim are the same as those adopted by the Alaska Supreme Court from Title VII 

cases.47 Thus, because her Title VII and AS 18.80.220(a)(4) claims fail, so too is the State 

entitled to summary judgment on her covenant of good faith and fair dealing claim. 

V. CONCLUSION 

Based on the foregoing, the State respectfully asks the Court to grant summary 

judgment and dismiss Ms. Altshiler’s complaint in its entirety.  

                                              
45  Witt v. State, 75 P.3d 1030, 1034 (Alaska 2003); see also, Beach v. Handforth-
Kome, 314 P.3d 53, 56 (Alaska 2013). 
46  Lincoln v. Interior Regional Hous. Auth., 30 P.3d 582, 586 (Alaska 2001).  
47  Id. 
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