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Excerpt from the Draft Minutes of the 
May 4-5, 2017 Meeting 
Of the Alaska State Medical Board 
 
May 4, 2017: 
 
Approved Regulation Project – Abortion 
The regulations project regarding abortion, as published in the public notice, proposes to amend 
regulations to conform to current law, amend regulations regarding record keeping, repeal a 
consultation requirement, adopt a national practice standard for abortion after the first trimester, 
and update requirements for hospitals and facilities to reflect current medical practice and 
technology. 
 
In 1970, the Alaska Legislature enacted laws decriminalizing abortion, which included a 
requirement that the State Medical Board adopt regulations necessary to carry into effect the 
provisions of the new law and set standards of professional competency in the performance of 
abortions and establish procedures and set standards for facilities, equipment and care of 
patients. The Board adopted such regulations in 1970, and revised them in 1973.  
 
The State has been named in a lawsuit challenging the constitutionality of the existing abortion 
regulations. Although the lawsuit brought the regulations to the attention of the Board, the Board 
is guided by their public protection mandate, not just to resolve the litigation. 
 
After consulting with attorneys from the Office of the Attorney General, the State Medical Board 
issued a scoping notice to invite public comment on the existing regulations. After considering 
the comments, the status of the litigation, and guidance from the AAGs, the Board is proposing 
to revise the regulations regarding abortion, including the following: 
 
1. 12 AAC 40.060. Termination of pregnancy: is proposed to be amended to conform to current 

law. The requirements regarding parents/guardians were authorized under AS 11.15.060, 
which was repealed and replaced by AS 18.60.010-.090. The replacement statutes includes 
specific language regarding these situations and informed consent.  
 
12 AAC 40.060 Termination of Pregnancy is proposed to read “Termination of pregnancy 
must be requested by the pregnant woman.” The remaining language to be deleted: “unless 
she has been adjudged mentally incompetent or is unmarried and under 18 years of age, in 
which case the request must be made by her parent or guardian.” 

 
2. 12 AAC 40.070. Informed consent: is proposed to be amended to clarify the informed 

consent requirements to conform to current law. The requirements regarding informed 
consent were referenced under 12 AAC 40.060 and authorized under AS 11.15.060(a), which 
was repealed and replaced by AS 18.60.010-.090.  

 
12 AAC 40.070 Informed Consent is proposed to read “A written informed consent that 
complies with AS 18.16.060 shall be obtained from the patient. Such written informed 
consent shall be on the patient's chart. The patient shall be advised of the medical 

http://www.legis.state.ak.us/basis/aac.asp#12.40.070
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implications and the possible emotional and physical sequelae of the procedure.” The 
remaining language to be deleted: “Unless otherwise provided in 12 AAC 40.060, a written 
informed consent shall be obtained from the patient or from any other person whose consent 
is required before termination of a pregnancy.” 
 

3. 12 AAC 40.080. Medical procedures: is proposed to be changed to amend the provisions 
relating to examination and record keeping before performing an abortion, by removing the 
citation to 12 AAC 40.110, which is proposed for change, and to conform to existing patient 
record standards. 
 
12 AAC 40.080 Medical Procedures is proposed to read “The patient shall be examined by a 
physician licensed in Alaska, and a written record of the patient's health shall be prepared 
before performing an abortion.” The language “physical and emotional” to be deleted and the 
remaining language to be deleted: “…procedure as set out in 12 AAC 40.110.” 

 
4. 12 AAC 40.100. Consultation requirements: is proposed to be repealed. Necessary 

consultation is already required under other professional practice standards. 
 
12 AAC 40.100 Consultation Requirements is proposed to be repealed. The language to be 
repealed: “Abortions interrupting a pregnancy up to and including the twelfth week of 
gestation may be performed without consultation. Abortions performed after the twelfth 
week of gestation shall be preceded by consultation with another physician. The consultation 
shall include an opinion as to the preferred method of termination of pregnancy.” 

 
5. 12 AAC 40.110. Abortion procedures: is proposed to be amended to adopt by reference a 

national practice standard for abortion after the first trimester. 
 

12 AAC 40.110 Abortion Procedures is proposed to read “The Clinical Management 
Guidelines for Obstetrician-Gynecologists: Second-Trimester Abortion Practice Bulletin 
Number 135, (dated June 2013, reaffirmed 2015) of the American College of Obstetricians 
and Gynecologists is adopted by reference as the standard of practice when providing an 
abortion after the first trimester.” The language to be deleted: “During the second or third 
trimester of a pregnancy, acceptable procedures include dilation and curettage, suction 
aspiration of the uterus, injection of pharmacological agents, hysterectomy and hysterotomy. 
The exact procedure to be used will depend upon the patient’s total health, age, associated 
disease and pathology, and anomalies such as skeletal defects and other medical indications.” 

 
6. 12 AAC 40.120. Standards for hospitals and facilities: is proposed to be amended to update 

requirements for hospitals and facilities to reflect current medical practice and technology. 
 

12 AAC 40.120(b) Standards for Hospitals and Facilities is proposed to read “From and after 
the point in time when a fetus becomes viable, as determined by such medical examinations 
and tests which in the physician’s professional judgment are necessary, an abortion may only 
be performed at a hospital with a Neonatal Intensive Care Unit (NICU).” The language to be 
deleted: ” During the second or third trimester of a pregnancy, blood, blood derivatives, 
blood substitutes or plasma expanders shall be immediately available when an abortion is 

http://www.legis.state.ak.us/basis/aac.asp#12.40.080
http://www.legis.state.ak.us/basis/aac.asp#12.40.080
http://www.legis.state.ak.us/basis/aac.asp#12.40.080
http://www.legis.state.ak.us/basis/aac.asp#12.40.080


Excerpt from Minutes   Page 3 of 9 

performed, and an operating room appropriately staffed and equipped for major surgery in 
accordance with regulations adopted under AS 18.20.060 shall be immediately available.” 
 
Note, the provisions of 12 AAC 40.120(a) are not proposed to be changed: (a) During the 
second or third trimester of a pregnancy, abortions shall be performed under sterile 
conditions. A bed and a registered nurse shall be available for a minimum recovery period of 
one-half hour. A registered nurse shall be present during the procedure. 

 
7. 12 AAC 40.130 Records: is proposed to be amended to cite the Board’s existing standards of 

practice for record keeping. 
 

12 AAC 40.130 Records is proposed to read “In accord with 12 AAC 40.940, during the 
second or third trimester of a pregnancy, the attending physician shall record a medical 
history, findings of the physical examination, operative report of the abortion procedure and 
pathology report as part of the clinical record to be maintained by the hospital or facility. The 
physician and hospital or facility shall treat the patient's identity and medical record as 
confidential information.”  

 
8. 12 AAC 40.140. Limitation: is proposed to be changed to remove a citation to a renumbered 

statute. 
 

12 AAC 40.140 Limitation is proposed to read “A fetus which has not developed beyond 150 
days after the first day of the last menstrual period may be considered non-viable. In the 
performance of an abortion after that date, the physician shall be guided by a reasonable 
judgment as to whether the fetus is viable in fact.” The remaining language to be deleted: 
“…for purposes of AS 11.15.060(a).” 

 
Abortion continues to be regulated under AS 18.16.010-.090, which includes provisions such as: 
requiring that abortion may only be performed by a physician licensed by the State Medical 
Board, residency requirements, requirements for minors and judicial bypass provisions, informed 
consent requirements, partial-birth abortion prohibition, definition of abortion, civil and criminal 
penalties, etc. 
 
The Board reviewed and considered public comments. Assistant Attorneys General Megyn 
Greider and Margaret Paton-Walsh joined the meeting. AAG Greider summarized the public 
comments: 
• 26 comments were received from licensees in support of the proposed regulations 
• 7 comments were received from licenses who supported no changes to the regulations 
• 15 comments were received from other health care professionals in support of the proposed 

regulation 
• 6 comments were received from other health care professionals who supported no changes to 

the regulations 
• 195 lay comments (including Planned Parenthood) were received in support of the proposed 

regulations 
• 130 lay comments (including Alaska Family Council) were received from those who 

supported no changes to the regulations 

http://www.legis.state.ak.us/basis/aac.asp#12.40.080
http://www.legis.state.ak.us/basis/aac.asp#12.40.080
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• Comments regarding the proposed NICU requirements included those who felt the proposed 
regulations were too restrictive and those who supported the proposed regulations 

• Comments regarding the proposed documentation requirements included those who 
supported and those who opposed 

• Comments regarding the proposal to adopt the ACOG bulletin included those that opposed, 
those that supported, and some that felt the procedures should be regulated as any other 
procedure 

• Comments included a recurring misunderstanding about  
o parental notification requirements, which were previously regulated by a statute that was 

invalidated by the Supreme Court in approximately 2014 
o consent for the mentally incompetent, which is regulated under the informed consent 

statutes 
o second and third trimester abortion, which is legal in Alaska 
o partial birth abortion, which was previously prohibited by a statute that was invalidated 

by the courts 
 
The Board also noted that some of the public comments included concerns about the accessibility 
of the ACOG bulletin, which is not accessible by the general public on their website, but is 
available in the Board office and is available by requesting it from the ACOG or one of their 
members. Some of the public comments also included concerns about information in the ACOG 
bulletin that are not related to practice standards or procedures. 
 
The Board reviewed the proposed language in 12 AAC 40.080, which currently reads: “Medical 
Procedures. The patient shall be examined by a physician licensed in Alaska, and a written 
record of the patient’s physical and emotional health shall be prepared before performing an 
abortion procedure as set out in 12 AAC 40.110.” The proposed changes include removing the 
phrases “physical and emotional” and “procedure as set out in 12 AAC 40.110.” The Board 
determined to retain the phrase “physical and emotional” but to pursue the removal of the phrase 
“procedure as set out in 12 AAC 40.110.” 
 
The Board reviewed the proposed language in 12 AAC 40.110, which includes replacing the 
current language with the following: “The Clinical Management Guidelines for Obstetrician-
Gynecologists: Second-Trimester Abortion Practice Bulletin Number 135, (dated June 2013, 
reaffirmed 2015) of the American College of Obstetricians and Gynecologists is adopted by 
reference as the standard of practice when providing an abortion after the first trimester.” The 
language to be deleted: “During the second or third trimester of a pregnancy, acceptable 
procedures include dilation and curettage, suction aspiration of the uterus, injection of 
pharmacological agents, hysterectomy and hysterotomy. The exact procedure to be used will 
depend upon the patient’s total health, age, associated disease and pathology, and anomalies such 
as skeletal defects and other medical indications.” The Board noted that it was their intent to 
adopt the practice standards for abortion procedures, but not necessarily to adopt other 
information included in the bulletin. They determined to pursue the change, but add a clarifying 
phrase to the beginning of the proposed first sentence: “The procedures describing in…” 
 
The Board noted that these were not substantive changes, so would not require a new public 
notice period for the regulations changes. 
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In considering the proposed regulations project, the Board reviewed and considered public 
comments. The Board does not expect the regulations change to incur cost to private persons, or 
to require an increased appropriation. 
 

A motion was duly made by Dr. Clift, seconded by Dr. Liu, and failed by roll call 
vote, to adopt proposed regulations changes to 12 AAC 40.060 – 12 AAC 40.140, as 
revised. 

 
Roll Call Vote:  
Dr. Clift-Yea 
Dr. Humphreys-No 
Dr. Liu-Yea 
Mr. Mertz-Yea 
Dr. Neyhart-No 
Mr. Olson-No 
Mrs. Carlson-No 
Dr. Roderer-Yea 

 
It was noted that a motion must pass by a majority, which requires five votes. This motion failed 
because it received only four votes in support. 
 

Upon a motion duly made by Mr. Olson, seconded by Dr. Clift, and approved by 
unanimous consent, the Board determined to reconsider the regulations at 
tomorrow’s meeting. 

 
 
May 5, 2017: 
 
Approved Regulation Project – Abortion 
Assistant Attorneys General Megyn Greider and Margaret Paton-Walsh joined the meeting. 
AAG Greider provided additional information regarding this history of the partial birth abortion 
prohibition under Alaska Statute (AS) 18.16.050. She reported that the statute was struck down 
by the Alaska Superior Court, and that challenge is still pending. 
 
The Board reviewed the proposed language in 12 AAC 40.120(b), which includes replacing the 
current language with the following: “From and after the point in time when a fetus becomes 
viable, as determined by such medical examinations and tests which in the physician’s 
professional judgment are necessary, an abortion may only be performed at a hospital with a 
Neonatal Intensive Care Unit (NICU).” 
 
They discussed the term “viable” and the NICU requirement. The following substitution was 
suggested, but not widely supported by Board members: “From and after the point in time when 
a fetus becomes viable, as determined by such medical examinations and tests which in the 
physician’s professional judgment are necessary, an abortion may only be performed at a at a 
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facility with the ability to immediately transport to a hospital with a Neonatal Intensive Care 
Unit (NICU).” 
 
 
Approved Regulation Project – Abortion (continued) 
The Board reviewed the proposed language in 12 AAC 40.120(b), which includes replacing the 
current language with the following: “From and after the point in time when a fetus becomes 
viable, as determined by such medical examinations and tests which in the physician’s 
professional judgment are necessary, an abortion may only be performed at a hospital with a 
Neonatal Intensive Care Unit (NICU).” 
 
They discussed the term “viable” and the NICU requirement. The following substitution was 
suggested, but not widely supported by Board members: “In the event of a failed abortion that 
results in a live birth, there must be the ability to transport to a Neonatal Intensive Care Unit 
(NICU).” It was noted that, if approved, this change would be considered substantive and would 
require a new public notice period for the regulations changes. 
 
The Board determined to consider the proposed regulations changes individually. 
 

Upon a motion duly made by Dr. Neyhart, seconded by Dr. Clift, and approved by 
roll call vote, the Board adopted the regulations change to 12 AAC 40.060 
Termination of Pregnancy, which is proposed to read: “Termination of pregnancy 
must be requested by the pregnant woman.” 

 
Roll Call Vote:  
Mrs. Carlson-No 
Dr. Clift-Yea 
Dr. Humphreys-Yea 
Dr. Liu-Yea 
Mr. Mertz-Yea 
Dr. Neyhart-Yea 
Mr. Olson-Yea 
Dr. Roderer-Yea 

 
Upon a motion duly made by Dr. Neyhart, seconded by Dr. Clift, and approved by 
roll call vote, the Board adopted the regulations change to 12 AAC 40.070 Informed 
Consent, which is proposed to read: “A written informed consent that complies with 
AS 18.16.060 shall be obtained from the patient. Such written informed consent 
shall be on the patient's chart. The patient shall be advised of the medical 
implications and the possible emotional and physical sequelae of the procedure.”  

 
Roll Call Vote:  
Dr. Humphreys-Yea 
Dr. Liu-Yea 
Mr. Mertz-Yea 
Dr. Neyhart-Yea 
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Mr. Olson-Yea 
Mrs. Carlson-No 
Dr. Clift-Yea 
Dr. Roderer-Yea 

 
Upon a motion duly made by Dr. Neyhart, seconded by Dr. Humphreys, and 
approved by roll call vote, the Board adopted the regulations change to 12 AAC 
40.080 Medical Procedures, as revised to read: “The patient shall be examined by a 
physician licensed in Alaska, and a written record of the patient's physical and 
emotional health shall be prepared before performing an abortion.”  

 
Roll Call Vote:  
Dr. Liu-Yea 
Mr. Mertz-Yea 
Dr. Neyhart-Yea 
Mr. Olson-Yea 
Mrs. Carlson-Yea 
Dr. Clift-Yea 
Dr. Humphreys-Yea 
Dr. Roderer-Yea 

 
Upon a motion duly made by Dr. Neyhart, seconded by Dr. Clift, and approved by 
roll call vote, the Board adopted the regulations change to 12 AAC 40.100 
Consultation Requirements, which is proposed to be repealed. 

 
Roll Call Vote:  
Mr. Mertz-Yea 
Dr. Neyhart-Yea 
Mr. Olson-Yea 
Mrs. Carlson-No 
Dr. Clift-Yea 
Dr. Humphreys-Yea 
Dr. Liu-Yea 
Dr. Roderer-Yea 

 
Upon a motion duly made by Dr. Neyhart, seconded by Dr. Clift, and approved by 
roll call vote, the Board adopted the regulations change to 12 AAC 40.110 Abortion 
Procedures, as revised to read: “The procedures described in the Clinical 
Management Guidelines for Obstetrician-Gynecologists: Second-Trimester Abortion 
Practice Bulletin Number 135, (dated June 2013, reaffirmed 2015) of the American 
College of Obstetricians and Gynecologists is adopted by reference as the standard 
of practice when providing an abortion after the first trimester.” The language to be 
deleted: “During the second or third trimester of a pregnancy, acceptable 
procedures include dilation and curettage, suction aspiration of the uterus, injection 
of pharmacological agents, hysterectomy and hysterotomy. The exact procedure to 
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be used will depend upon the patient’s total health, age, associated disease and 
pathology, and anomalies such as skeletal defects and other medical indications.” 

 
Roll Call Vote:  
Dr. Neyhart-Yea 
Mr. Olson-Yea 
Mrs. Carlson-No 
Dr. Clift-Yea 
Dr. Humphreys-No 
Dr. Liu-No 
Mr. Mertz-Yea 
Dr. Roderer-Yea 

 
Upon a motion duly made by Dr. Humphreys, seconded by Mr. Mertz, and 
approved by roll call vote, the Board adopted the regulations change to 12 AAC 
40.120(b) Standards for Hospitals and Facilities, which is proposed to read: “From 
and after the point in time when a fetus becomes viable, as determined by such 
medical examinations and tests which in the physician’s professional judgment are 
necessary, an abortion may only be performed at a hospital with a Neonatal 
Intensive Care Unit (NICU).” 

 
Roll Call Vote:  
Mr. Olson-No 
Mrs. Carlson-Yea 
Dr. Clift-No 
Dr. Humphreys-Yea 
Dr. Liu-Yea 
Mr. Mertz-Yea 
Dr. Neyhart-No 
Dr. Roderer-Yea 

 
Upon a motion duly made by Dr. Neyhart, seconded by Dr. Humphreys, and 
approved by roll call vote, the Board adopted the regulations change to 12 AAC 
40.130 Records, which is proposed to read: “In accord with 12 AAC 40.940, during 
the second or third trimester of a pregnancy, the attending physician shall record a 
medical history, findings of the physical examination, operative report of the 
abortion procedure and pathology report as part of the clinical record to be 
maintained by the hospital or facility. The physician and hospital or facility shall 
treat the patient's identity and medical record as confidential information.”  

 
Roll Call Vote:  
Mrs. Carlson-Yea 
Dr. Clift-Yea 
Dr. Humphreys-Yea 
Dr. Liu-Yea 
Mr. Mertz-Yea 
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Dr. Neyhart-Yea 
Mr. Olson-Yea 
Dr. Roderer-Yea 

Upon a motion duly made by Dr. Clift, seconded by Dr. Neyhart, and approved by 
roll call vote, the Board adopted the regulations change to 12 AAC 40.140 
Limitations, which is proposed to read: “A fetus which has not developed beyond 
150 days after the first day of the last menstrual period may be considered non-
viable. In the performance of an abortion after that date, the physician shall be 
guided by a reasonable judgment as to whether the fetus is viable in fact.” 

Roll Call Vote:  
Dr. Clift-Yea 
Dr. Humphreys-No 
Dr. Liu-Yea 
Mr. Mertz-Yea 
Dr. Neyhart-Yea 
Mr. Olson-Yea 
Mrs. Carlson-No 
Dr. Roderer-Yea 

The adoption order was signed by the Chair. 

These are draft minutes prepared by staff of the Alaska State Medical Board. 
They have not been reviewed or approved by the Board. 


