
(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101 

LEGAL SERVICES 
DIVISION OF LEGAL AND RESEARCH SERVICES 

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA State Capitol 

Juneau, Alaska 99801-1182 
Deliveries to: 129 6th St., Rm. 329 

MEMORANDUM January 31 , 2017 

SUBJECT: 

TO: 

FROM: 

Permanent Fund Dividend Issues 
(Work Order No. 30-LS0246) 
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Attn: TJ Pr sley 

Mr. Presley of your office asked for advice on the following four questions. Please find 
the questions and answers below. 

1. If the state prevails in the PFD (Permanent Fund Dividend) lawsuit, can the 
governor guarantee future PFD payments under his bill to restructure the PFD, 
or could he or the future Governor veto PFDs down to zero? 

Because funding for the permanent fund dividend program comes from the earnings of 
the Alaska Permanent Fund placed in the Alaska Permanent Fund Earnings Reserve 
Account, which the Alaska Supreme Court found was "available for appropriation," in 
Hickel v. Cowper, 874 P.2d 922 (Alaska 1994), the governor could strike or reduce the 
appropriation for permanent fund dividends provided in AS 3 7.13 .145(b ). See 
Wielechowski v. State of Alaska, Permanent Fund Corp., 3AN-16-08940 CI, Alaska 
Superior Court, November 22, 2016 (governor's veto of appropriation item of permanent 
fund dividends consistent with article II, section 15, Constitution of the State of Alaska). 

So, in any given year, the governor could, through the governor's line item veto power, 
under article II, section 15, Constitution of the State of Alaska, either strike or reduce the 
appropriation supporting the dividend payments to Alaskans. Of course, the legislature, 
with a three quarter vote in a joint session, could override the governor's veto under 
article II, section 16, Constitution of the State of Alaska. 

2. In floor argument on a PFD restructuring bill, can a legislator argue other 
options that should be pursued, such as oil tax changes, additional cuts, etc., or 
would that be deemed out of order (e.g. ruled out of order as not germane)? 

Final passage of a "PFD restructuring bill" is a main motion, and is debatable. Mason's 
Manual of Legislative Procedure, Sec. 81 (20 10 ed.). It is a fundamental rule of 
parliamentary practice governing all deliberative assemblies that the opportunity to 
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deliberate - and if possible convince their fellow members - is the right of the minority, 
which by right they cannot be deprived of by the arbitrary will of the majority. Mason's 
Sec. 90. Note also, that Mason's Sec. 1 01 provides that debate on a bill must be confined 
to the question before the body. Based on the above authorities, there is a very good 
argument that a "PFD restructuring bill" is not necessary until other options are pursued. 

However, there are parliamentary procedures available to the body to limit debate that 
you should be aware of as you consider the breadth and depth of argument you wish to 
make. For example, Mason's, Sec. 578(3) (2010 ed.) provides: 

The presiding officer may not limit or close debate except as authorized by 
the rules, or as required by the previous question, or by a motion duly 
approved by the body. 

Alaska State Legislature Uniform Rule 27(c) provides: 

(c) When a question is under debate no motion may be made except for 
the following privileged motions which have precedence in the order 
listed: (1) to adjourn, (2) for a call of the house, (3) to recess, (4) to lay 
on the table, (5) for the previous question, (6) to limit or to extend the 
limits of debate, (7) to postpone to a day certain, (8) to commit or 
recommit, (9) to amend, (1 0) to postpone indefinitely, (11) to advance 
from second to third reading on the same day. [Emphasis added.] 

Uniform Rule 26 provides as follows: 

Rule 26. Decorum in Debate. Decorum in debate is governed by 
the provisions of Sections 120 - 126, Mason's Manual of 
Legislative Procedure, 2010 edition, when not inconsistent with 
these Uniform Rules. 

Two provisions within the spanned reference of sections 120 - 126 of Mason's provide 
authority for the presiding officer of the house or senate, in the presiding officer's 
discretion, to limit the time of a member during debate on the floor. 

First, section 120 of Mason's Manual provides in relevant part: 

The rights and duties of members of a legislative body are derived from 
and founded upon the absolute equality of the members. Every member 
has the same right as any other member to present questions for the 
consideration of the house and has the same right to be heard. Members 
must not be permitted by their conduct to deny to others that which they 
claim for themselves. It is the duty of all members to conduct themselves 
so as not to obstruct the like rights of other members. Freedom of speech 
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involves obedience to all the rules of debate. The language used by 
members during debate should be temperate, decorous and respectful. 

Second, sec. 121(3) of Mason's Manual notes: 

A member who resorts to persistent irrelevance or to persistent 
repetition after the attention of the house has been called to the 
matter may be directed to discontinue the speech by the presiding 
officer. 

When taken together, sees. 120 and 121(3) of Mason's Manual, provide presiding officers 
with considerable discretion to move debate along by asking that a member "wrap-up" 
his or her remarks. By setting time limits on members speaking on the floor, the 
presiding officers are ensuring that all members have an equal chance to speak, thereby 
preventing a filibuster, which is a procedure designed to delay a vote from being put to 
the body on a pending question. Of course a presiding officer's determination may be 
subject to appeal to the body. 

3. Would a bill to restructure the PFD be subject to citizen referendum to 
overturn it? 

Yes. As we discussed two weeks ago, a bill passed by the legislature would be subject to 
the power of referendum contained in article 11 , section 5, Constitution of the State of 
Alaska. The challenge with any referendum is timing. The referendum petition may only 
be filed within 90 days after adjournment of the legislative session in which the act 
passed. 

4. Can voters institute a change to the state oil tax structure via citizen initiative? 

The answer depends on the language of the initiative. Initiatives are subject to the 
restrictions in article 11 , section 7, Constitution of the State of Alaska. 

SECTION 7. Restrictions. The initiative shall not be used to dedicate 
revenues, make or repeal appropriations, create courts, define the 
jurisdiction of courts or prescribe their rules, or enact local or special 
legislation. The referendum shall not be applied to dedications of revenue, 
to appropriations, to local or special legislation, or to laws necessary for 
the immediate preservation of the public peace, health, or safety. 
[Emphasis added.] 

Since your question is general, I am providing a general response. Obviously, the 
question of whether an initiative creates an appropriation requires consideration of the 
language of the initiative. 
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The court has explained that whether an initiative constitutes an appropriation 1s 
determined through a two-part analysis: 

While the term "appropriation" is not defined in the statute or in the 
Alaska Constitution, we have held that an initiative "proposes to make an 
appropriation if it 'would set aside a certain specified amount of money or 
property for a specific purpose or object in such a manner that is 
executable, mandatory, and reasonably definite with no further legislative 
action.' " We have described in detail the two-part inquiry to determine 
whether a particular initiative is an improper appropriation. First, "we 
determine whether the initiative deals with a public asset." There is no 
question that the municipal funds involved are public assets; no item is 
more clearly a public asset than public revenue. 

Second, "we determine whether the initiative would appropriate [the 
public] asset," which involves looking to the "two core objectives" of the 
constitutional limitation. The first objective is to prevent "'give-away 
programs' that appeal to the self-interest of voters and endanger the state 
treasury" by allowing "rash, discriminatory, and irresponsible" 
appropriations. The second, related objective is to "preserv[ e] legislative 
discretion by ensuring that the legislature, and only the legislature, retains 
control over the allocation of state assets among competing needs. "[I J 

Under this analysis, the court has held that initiatives may not give away state land to 
state residents, require the sale of public utilities, mandate the transfer of a specified 
amount of state land from the University of Alaska to community colleges,2 allocate 
salmon harvesting among user groups, or require voter approval of projects estimated to 
cost more than a specified value. 3 Imposition of a tax credit or other revenue measure 
may similarly be construed by a court to violate the restrictions for an initiative in art. XI 
sec. 7. 
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1 Alliance of Concerned Taxpayers, Inc. v. Kenai Peninsula Borough, 273 P.3d 1128, 
1136 -1137 (Alaska 2012) (citations and footnotes omitted). 

2 See McAlpine v. University of Alaska, 762 P.2d 81 (Alaska 1988). 

3 See Hughes v. Treadwell, 341 P.3d 1121, 1129- 1130 (Alaska 2015) (summarizing the 
Court's decisions on initiatives). 


