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Read This Before You Begin
A Personal Letter From The Author
They’re out there.
“Dollar sign” driven maniacs, who feed on the financially vulnerable like
some perverted parasite from a science-fiction movie. It’s not paranoia
that drives my mission. What motivates me to do what I do is the sad
reality of the times we live in.
This book is going to serve as your inoculation against the “parasites.”
What am I talking about? I’m talking about individuals I call
“professional financial predators”; these are people who make a life for
themselves by using the US court system to destroy the financial lives of
others. The single lethal tool of their trade is the lawsuit. Anyone…even
you…can be a target (or a victim) of a heinous lawsuit. It can turn your
beautiful life into a roller coaster of stress and legal fees, or turn your
already difficult life into a literal nightmare that only the strongest can
survive.
The good news is there is a way to prevent yourself from being a target,
and I’m going to take you through the information you need to know to
ensure you are never a victim,
.
Don’t misunderstand me; there are plenty of legitimate lawsuits filed
against individuals or entities that ultimately deserve to be made
financially responsible for their wrongs or for causing someone else’s
pain and suffering. This book is not written for them. Unfortunately, the
bad guys, people who should be held responsible in a legitimate lawsuit
can use the information contained in this book to their advantage as well.
I’m trusting that the message in this book will primarily reach the hands
of the otherwise, uninformed (and therefore unprotected) American who
wants to protect what he or she has.
This book is for the wealthy, the soon to be wealthy, the entrepreneur,
the business owner, the guy or gal who has worked their tail off to build
a lifestyle - using sheer grit and determination, smart moves and great
thinking, even for those of you who were simply financially lucky.
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Whatever the case, for every one of you out there that have enjoyed an
ounce of financial success, there are a dozen individuals ready, willing
and able to legally rob you. Again, these individuals’ are pecuniary
parasites…professional takers because they depend on robbing the
wealth of others for their own existence without making a useful or
adequate return to society.
The function of this book is to give you the means of stopping these
parasitic individuals in their tracks. To use one of our era’s more
popular buzzwords I want to empower you when it comes to keeping
your assets safe.
When you are finished reading this book, you will have enough practical,
real world knowledge to protect your assets…absolutely. I’ll outline the
steps you’ll need to take to protect yourself from becoming a victim of
even the most cunning financial vermin.
I will reveal to you the sine qua non, the bottom line essential facts, and
information that is the foundation of rock solid asset protection. Once
you know what these “secrets” are you will NEVER again have to worry
about losing your hard earned assets to some professional taker (lawyer,
IRS, third party, creditor, etc.).
One last note, this book is not written for the lawyers. Attorneys who
wish to read up on the technical particulars of asset protection should
reference my legal writings.1
This book is meant to explain the solid, fundamental, concepts, and
strategies to protect your wealth. It is in no way meant to cover every
nuance of the law or as a substitute for years of experience and expertise
in asset protection or tax laws. If you have questions as you go through
this book, be assured that I will also provide you with reliable, credible
resources to find answers.
If it’s worth striving for, it’s worth protecting,
Rob Lambert

1

“ASSET PROTECTION TRUSTS: What They Are, How They Work and Tax Aspects”
recently published by Times Mirror Corporation - Matthew Bender & Company, Inc. as part of
its Debtor Creditor Law series.
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Chapter 1
What Asset Protection Is Really
About And Why You Need It

A

s you know, we live in an economically dangerous world, a
world where the threats come not only from outside our
shores, but from inside as well. The sheer number of
lawsuits has spun insanely out of control. Today, you could simply,
and without warning, lose everything you own to a well-played
lawsuit. Year after year, more families, individuals, and businesses
are rendered suddenly and devastatingly bankrupt. Yes, it can
happen to you!

The New Code Of Ethics
You’re undoubtedly familiar with the age-old golden rule – “Do
unto others, as you would have them do unto you,” perhaps an
equally familiar saying, and a slightly twisted version of the old
standby, is “he who has the gold, rules.” Today, it’s much more
likely that the truer statement would be “he who has the gold,
pays” unless he has taken steps to utilize advanced asset protection
technology.
Unless you take the measures to put proper asset protection in
place, your wealth can essentially become a lure for lawsuits that
otherwise would have no foundational basis in the mind of even the
most creative plaintiff’s attorney.

What Can Be Done?
It’s been said that the best defense you can have is to be completely
poverty-stricken and destitute. There’s an old Bob Dylan song that
say’s it best “When you got nothing, you got nothing to lose.” You
would in essence be a rock, (and nobody can get blood out of a
rock). You’d be judgment proof. Of course, there is an obvious
downside! If you’re completely poverty-stricken, possibly even
3

homeless, and living on handouts, sure…you’ve become judgment
proof. But it doesn’t sound like much fun. Who in their right mind
would want to pay such a price to be judgment proof?
I’ll assume that you (like most folks) would prefer to safeguard
your wealth than trade it for a life on the streets. I’m going to
unravel for you exactly what you need to know and what you must
do to protect your wealth from the ever-increasing dangers.
In less than two hours, the approximate time it will take you to go
through this book, we’re going to reveal how you can achieve the
financial security and peace of mind you need and deserve. This
book is meant to eliminate ALL Americans from being “financial
rape victims.” Yes, that’s a harsh, ugly term, but it’s not an
exaggeration, as you’ll see shortly.

Is The Concept Of Asset Protection Ethical?
Here is a topic that is worth addressing right from the start. Chances
are that you already have opinions about asset protection. If not,
you surely will develop some while you read through this book.
Some people view the topic as a matter of ethics. The truth is that
some individuals can abuse asset protection strategies and, as a
result, avoid financial responsibility for actions that they truly
should be held responsible for.
Like any powerful legal tool, asset protection techniques can be
perverted. For example, an asset protection trust can provide almost
complete insulation of assets from creditor attack and, at the same
time, allow the person who establishes a trust, (technically referred
to as the settlor2or grantor3), to keep his or her interest in the trust
absolutely confidential, legitimate creditors cannot touch the
settlor/grantor’s assets.

2

A person who owns property conveyed to an estate. (A testator makes a will, a declarant
makes a living will, and a settlor makes a trust.)
3
A person who sets up a trust.
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For example, Robert Maxwell4 utilized asset protection technology
in Liechtenstein to steal approximately $450,000,000 from
employee pension funds. Even though there are laws, which impose
liability against a person who forms a trust specifically to defraud
legitimate creditors, it is still virtually impossible to get to the
protected assets.
This book isn’t being written for evil-minded individuals. Yes, they
exist, but they are in the minority. Every individual, who chooses to
act without integrity, will eventually reap the bitter consequences.
That’s just my opinion.
Now, let me assume that you have integrity and you may have the
mindset that protecting your assets is immoral. I want to challenge
you on that thinking. I say what is immoral is stealing. That is
exactly what thousands upon thousands of the lawsuits filed in the
United States are about…it’s really no different than a big bully
stealing candy from a baby.
But the stealing is not the only immoral activity occurring in the
world of wealth…it’s also immoral to be in a position where you
have accumulated assets and NOT taken steps to protect them.
Most of us have taken steps to provide for our family upon our
death. We have active life insurance policies and we prepare a will,
but what about preserving your wealth while you are still here?
Would you agree that it’s immoral, (or at least irresponsible), to
ignore taking the steps to keep what you have? Why would you
want to leave yourself open to an attack by one of these parasites,
something that could result in you and your family being the
victims of financial ruin left without even the basic funds needed to
survive?
You could wind up homeless, starving, on welfare, working second
and third jobs, lose the cars, destroy your child’s dream of going to
4

His companies—Maxwell Communications (MCC) and Mirror Group Newspapers (MGN)—
collapsed under a tidal wave of debts. Maxwell had systematically looted their pension funds
and pillaged their assets, switching funds between businesses to expand his empire and rig the
market for his companies’ shares, which he had used as collateral for bank loans several times
over. In all, he had spent £344 million on his illegal share ramp and £450 million had gone
missing from the pension funds. Thousands of pensioners lost their savings.
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“that” school. Yes, it sounds dramatic…but this is no daytime soap
opera I’m describing, it’s a regular occurrence in our country. I say
it’s time this nonsense was stopped.
But don’t hold your breath waiting for the government to say NOMORE! The legal system has taken on a life of it’s own and it’s up
to each of us individually to protect ourselves. It’s up to you.
The good news is this: properly implemented asset protection plans
are completely legal and ethical and just as the parasites use our
legal system to rob the unprepared, you can use our legal system to
stop them dead! An asset protection plan formed when your
financial seas are calm, when you face no active threat, will simply
render the professional takers helpless.
This is financial and wealth, self-defense, and I want to give you
your black belt in asset protection and preservation. So let’s get to
it shall we?

A Map Through The Asset Protection Maze
If you have ever looked into the process of setting up asset
protection, one of the biggest problems you’ve likely encountered
is how most providers complicate the definition. The more
complicated it sounds, the more money they can justify charging
you for it. I’m going to make the complex simple for you.
Now don’t misunderstand me, properly structured asset protection
plans, including a lot of “hand holding” are in the tens of thousands
of dollars, but you would rarely pay more than about forty thousand
for even the most complex plan.
Okay. Breathe.
Don’t worry; in the coming chapters I’m going to provide you with
the knowledge and resources to protect yourself, for PENNIES ON
THE DOLLAR!
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In fact, if you’ve had enough already and you want to avoid the
gruesome details that the following chapters present, than I suggest
you visit www.Trustmakers.com, a legitimate company that offers
affordable asset protection plans. I serve as chairman for the
company and I stake my professional reputation on the quality of
service they provide.

So What Is Asset Protection In A Nutshell?
In it’s simplest terms, asset protection begins with the
understanding that there are people who want to take your money
and property away from you. I call them professional takers. Let
me help you see the picture a little clearer. Since the 1960’s the
number of lawyers in our country has tripled.
There are at least 1,000,440 lawyers in the United States; our
population is currently near 300 million. Japan’s population is
equal to almost half of the USA’s but they have less than 25,000
lawyers. Each US lawyer is licensed to file lawsuits. And a large
percentage of these lawyers, (estimated to be as high as 36%) are
either unemployed or underemployed.
Our system also permits, encourages, rewards, and fosters
contingent fee lawsuits, for us this is normal (this practice is not
common5 in any other major country). These underemployed
lawyers often have little more to do with their time than search out
potential deep pocket defendants and commence lawsuits against
them.
These underemployed lawyers have become the professional takers
of our society. Lawyers, like the rest of the human race, are subject
to all those things that make us human: greed, envy, and egotism.
They also are highly competitive. And it generally doesn’t make
any difference if they are right, so long as they win. And oh, don’t
we Americans value winning.

5

Although some countries do permit contingent fee litigation for destitute people, that would
not pose a threat to a US citizen with asset protection.
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For lawyers, victory’s reward is twofold: money and reputation.
The more they win, the greater the number of cases that come their
way; the bigger those cases, the more money earned. As a result,
litigation is rampant. One in ten Americans is sued each year.
The average obstetrician in New York has been sued eight times.
Insurance is becoming more expensive and more porous. Huge
judgments are the rule rather than the exception; judgments of $100
million are common (A classic example is the $338 million
judgment against Price Waterhouse).
These professional takers are like common burglars in that they
pursue unprotected reachable assets: They go after the easy
pickings. In most cases if assets are protected, contingent fee suits
against those assets will be dropped as simply too difficult or
expensive. A successfully implemented asset protection plan
functions by destroying the economic incentive of the contingent
fee litigant.
The reality is these professional takers hunt down and corner
people with unprotected assets. Using our legal system, they find
ways to take assets from those that have them.
You must acknowledge that these professional takers exist and
devise ways to stop them in their tracks. I’ve made a career out of
frustrating the professional takers by making it too difficult and to
expensive to take my clients money. What I do for my clients and
what I will reveal to you in this book is legal, time-tested and most
importantly…it works!

The Definition of Asset Protection Planning
Asset protection is a unique entity; it is not the same as financial
planning or estate planning but is an integral part of both. Asset
protection might best be understood as the “LIVING” side of estate
planning, and may be defined as the method of organizing your
assets and affairs before any threats to those assets surface.
In order to guard yourself against such threats, your assets need to
be “switched” from an unprotected type of ownership to a new type
8

of ownership using an asset protection strategy. The goal of asset
protection planning is two-fold. At best it is to completely insulate
you from losing any of your wealth, at worst it is for you to
withstand a legal storm significantly better than you would have if
you had not done asset protection planning.
For example, say that you have taken steps to set up adequate asset
protection planning. Then a legitimate $1 million claim was filed
against you, (assume you were liable and deserved to be
accountable) and it was settled for $100,000 based on the fact that
you had structured an asset protection plan.
But you still are out of pocket $100,000! So, does asset protection
planning work? Absolutely! You just saved $900,000. You
certainly would have a difficult time arguing that your plan didn’t
save you a lot of “dough.”
In virtually every case, proper asset protection will do more than
help “just a little” rather it will produce significantly better results
than you would have had without asset protection planning.
Simply stated, asset protection keeps your valuable assets
(business, savings, house, stock, bonds, etc.) from any creditors,
legitimate or otherwise, who want to take them from you.
There are literally hundreds of different techniques to protect
different categories of assets. Before I get into the explanation of
what these techniques are, let’s take a look at exactly why asset
protection can no longer be considered a “luxury” in this country.

Solvent Today –Sued Tomorrow
On April 20th 1999, our country watched in horror and we cried for
the town of Littleton Colorado. That day at Columbine High
School, two gun-wielding students massacred their fellow high
school classmates. The horrific news shocked the world.
What you might not know is that at least 18 lawsuits were filed as a
result of this tragedy and just about everyone was a potential
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defendant: gun makers, the gunmen’s parents, the school district
and even the Sheriff’s Department.
One of those lawsuits in particular really drives home the
seriousness of what I will reveal to you in this book. By the time of
this printing, it’s already old news, but it is nevertheless a timeless
illustration that I couldn’t help but write about.
As we go into this section, keep in mind that the individuals were
not unique. They were like millions of other average American
families. They woke up one morning thinking, “it was just another
day” that “everything was fine” and by the time the sun went down
that night, their lives were changed – forever.
After the shootings, the parents of one of the Columbine High
School gunman filed a lawsuit against the Jefferson County
sheriff’s department and the school district. Why? They claim that
had these two organizations informed them about their son’s
Internet ranting and violent tendencies, they would have kept their
son and the other boy apart, and therefore could have prevented a
mass murder. Of course the fact that their son had shotguns in gym
bags, and pipe bombs in the closet is an issue that would have to be
overlooked in order for these parents to justify such a position.
Your first thought might be “preposterous!” a simple ploy to make
money off the tragedy. If we dig deeper, you might be able to
understand why they might have filed such a suit. My guess…pure
economics.
You see, unfortunately for the parents of the shooters, there were a
multitude of lawsuits filed against them by the families of the
injured and slain students. To date, many families of the slain and
injured students settled their lawsuits with the shooters’ parents.
Terms of the agreements were not made public, but the shooters
parents were directed to provide more than $1.5 million to be
divided among the families of the victims.
This whole event is tragic. Two boys destroy the lives of dozens of
people, and damage the lives of hundreds more, by opening fire in
their school. But it becomes even more tragic when the desire of the
10

involved families seeks to make it the parents’, the sheriff’s and the
school’s fault. This type of reasoning doesn’t make sense to me!
But it is the exact type of mentality that is running rampant in our
country. This should make you stop and think….”Why in the world
are lawsuits like this allowed to be filed?”

The Growing Epidemic Of Legal Robbery
In February of 2000, Paul F. Engler, Cactus Feeders, Inc. and
Cactus Growers, Inc sued daytime talk show host Oprah Winfrey.
They brought suit against Oprah and her company, (Harpo
Productions, Inc.) and Howard Lyman for insinuating that red meat
may cause health problems.
We live in a land that believes in the First Amendment, where it’s
okay to speak your mind. But be careful, you could get sued for it.
Has our Justice system eroded to the point of fostering incessant,
frivolous lawsuits?
Step-by-step guides for filing lawsuits are now displayed on the
Internet. Cut-and-paste lawsuit kits are being made available to
plaintiffs’ lawyers. Attorneys are on constant prowl to find
something that deep-pocket corporations can be sued for. The U.S.
devotes twice as much of its gross domestic product on tort6 cases
as any other industrialized country.
Critics wonder if the nation hasn’t gone litigation mad. (I wonder
what it would take for them to stop wondering and see that it has.)
A conservative estimate of total annual plaintiff-lawyer income
runs to at least $25 billion -- not including the value of judgments
won and corporate defense expenditures.
Tillinghast-Towers Perrin, one of the leading management
consulting firms in the world, estimates that the overall annual cost
of the American tort system -- including payments to injured
people, legal fees, and administrative expenses -- was at least $165
billion per year as we entered the new millennium.
6

A wrongful act other than a breach of contract for which relief may be obtained in the form
of damages or an injunction
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Observers report that only hours after a big company gets into
trouble, plaintiffs’ attorneys begin churning out dozens of suits
across the country, while coalitions of class-action law firms mount
sophisticated, multi-pronged legal, political and mass-media attacks
against entire industries – actions which can drive multimillion
dollar companies into bankruptcy.
Some of the actions are justified. Yet the thirst for high-priced
settlements and judgments drives some law firms to launch almost
laughable actions. For example7:
In 1999, a pair of attorneys filed a national class action against
Proctor & Gamble and other manufacturers, claiming that
toothbrushes are actually dangerous -- because they can cause
discomfort, receding gums and sensitive teeth.
In 1998, class-action lawyers brought a fraud suit against a
sporting goods manufacturer because the company had substituted
a free package of three golf balls for free golf gloves it had
promised in a promotion.
You have undoubtedly heard of the well-publicized case of a $2.7
million judgment in favor of a New Mexico lady who was burned
when a local McDonald’s restaurant served coffee she claimed was
too hot, here are some other examples:
A New Hampshire jury ordered the owners of an apartment
building to pay $2.1 million to a woman who was bitten on the
arms and legs by a friend’s pit bulldog -- the plaintiff claiming that
the apartment building’s owner, rather than her friend, were
responsible.
A Virginia construction worker who refused to let doctors reattach
his severed hand after he intentionally cut it off with a power saw
later sued the hospital for $3.3 million.

7

Source: Mike France, “The Litigation Machine,” Business Week, January 29, 2001.
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A New York jury awarded a secretary $5.3 million on her claim
against the Digital Equipment Corporation that her computer
keyboard was responsible for her developing a case of carpeltunnel -- a repetitive stress injury.
Pedro Duran of Pensacola, FL, got incredibly drunk one night
while out partying with his friends. Staggering home alone in the
wee hours of the morning, Pedro passed out on the railroad tracks
he was crossing. A train came by later and cut off his arm. Pedro
sued the railroad and won $900,000! The jury concluded that the
railroad was negligent.
Yes, insanity rules even in the courtroom! The truth of most of
these claims and other settlements is not only that they are often the
result of someone’s inability to accept responsibility for their own
actions, but they are often completely out of proportion to damages,
and are being made simply because the defendants were known to
have deep pockets.

Can Litigation Become A Way Of Life?
There are some organizations that have become quite skilled at
finding a big payday from making a habit of filing ridiculous
lawsuits. For instance, one United States Rural Legal Aid
organization, which receives money from the Legal Services
Corporation, pursued a destructive lawsuit against the owner of a
small Kentucky farm that resulted in the breakup of the farmer’s
marriage and may have resulted in the loss of his farm (if he lost
the suit).
The farmer, Billy Wyatt, was sued on behalf of three migrant
workers from Texas who, despite showing up at Wyatt’s farm to
work in 1996, spent most of their days at a local country store.
After a week of this, Wyatt drove the men back to Texas himself,
only to be sued two years later on claims of housing violations and
discrimination.
Wyatt had to settle his case even though he disputed the claims,
simply because it would cost him over $60,000 to fight the suit.
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Unfortunately, the stress caused by the suit resulted in the breakup
of Wyatt’s marriage. 8
The same organization sued several vegetable growers as part of its
campaign to help the Texas Farm Workers Union organize workers
in the High Plains area of the state. In that case, a federal district
court dismissed all charges against the growers.
Notwithstanding that the organization had been dismissed from the
case, they sued to recover their attorney’s fees. The judge awarded
$250,000, compensating the attorneys at a rate of $175 per hour
despite the fact that the local attorneys’ billing rates in the area
were $50-75 per hour.
The end-result of this taxpayer-subsidized fiasco was to stick the
growers with a half-million dollar legal bill and the demise of the
local vegetable industry. Of the nineteen major growers in the
Texas High Plains area in 1980, only two remain today. 9

So Who Needs Asset Protection?
The fundamental answer is anyone with ANYTHING that they
don’t want to lose needs some form of asset protection. If you have
assets or a business worth at least $25,000 or more you are a
potential target for a financial attack from one of many
predators…including creditors, unscrupulous attorneys, even the
IRS.
If you run your own business, if you have stocks and bonds, if you
are in the public eye as a celebrity or even known in small circles as
someone who is “doing well,” you could become the target of a
sue-happy individual.
What’s more, if you happen to engage in activities in your business
or personal life that could create a liability situation for you, you
need to think very seriously about what would happen to you and/or
your family if you were to be sued…could you easily fund and
8

See James Malone, “Farmer Decries Suit By Migrant Workers,” Louisville Courier-Journal,
June 28, 1999
9
See Congressional Testimony of Libby Whitley. June 15, 1995
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weather the mental and financial burden of a lawsuit? Could you
recover if you were to lose everything?

What Are The Odds?
A business owner or a licensed professional has a one in three
chance of being named a defendant in a lawsuit in the next year.
And it will only get worse with more than 100,000 law school
students in school each year.

Any Of These Could Leave You Penniless And In Debt:
Divorce;
A negligence or injury claim, whether justified or not, that
exceeds any insurance coverage you may have;
Lawsuits from disgruntled business partners or employees;
Huge fines for violating state or federal law;
Lawsuits because of the actions of an employee;
A costly accident and negligence claim;
Nursing home or catastrophic medical bills;
A lawsuit for defamation;
Claims from creditors should your business fail;
Breach of contract through no fault of your own;
Catastrophic medical bills;
Seizure of your home or other assets without due process by
U.S. Customs or other government agencies with forfeiture
power;
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A huge tax bill and escalating penalties following an IRS
audit;
A professional malpractice suit.
Everyone will flirt with liability and financial disaster, regardless of
lifestyle, occupation, or caution. Dangers can be minimized but
never entirely avoided.
In the chapters that follow, I will show you that even if you can’t
eliminate the possibility of the above listed points; you can greatly
reduce your financial exposure due to them. No…you can’t take it
with you when you’re gone but you can make very sure nobody
takes it from you while you’re still here.

Summary
We live in a society where suing for profit has become the
norm. Anyone who has not taken steps to insulate themselves
financially is a likely target. Properly implemented asset
protection, protects your valuable assets (business, savings,
house, cars, stock bonds, IRA’s etc.) from creditors or
predators who try to get their greedy little hands on them.
Incredibly, the individuals who are at risk are anyone who has
$25, 000 or more in net worth.
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Chapter 2
All The Big Confusing Words Explained

U

nfortunately, law was written so that lawyers, (like me)
would have a reason to live. Okay, that’s a bit of an
exaggeration…but in order for you to make informed
decisions about your own asset protection planning, you need to
know some basic terms to form an essential understanding of the
technology.
This chapter will serve as your reference section for many of the
terms you must familiarize yourself with. These are terms that are
essential to seeing the entire asset protection picture.
I want to define in simple terms the things that are important for
you to know. In order to truly feel “educated” about the type of
asset protection I’m suggesting you employ, you’ll need to be
familiar with the following words, concepts and definitions.

Rob’s Idioms Of Asset Protection
It’s Cheaper To Be Mistaken…Than Taken

As you will see over and over again in this book, asset protection
planning can only be truly effective when it’s done before you have
a problem. It is a prevention of problems and is not a “silver bullet”
for elimination of current troubles.
It’s better to do asset protection and never need it than to not do it
and hope you’ll never need it. Once trouble arises…it’s too late.
Like the old saying goes “A stitch in time saves nine”…in the case
of asset protection the, “stitch” is dollars.
If You Can Access Your Wealth, So Can The “Takers”

John D. Rockefeller, who is famous for saying, “I want to own
nothing and control everything,” understood the primary truth
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underlying asset protection. Think of it this way: in a game of
basketball, one team has the ball and they progressively move it to
the end of the court, trying to score by tossing it through the
designated basket.
If a player has possession of the ball, there is always an opponent
trying to take it away from him. The ball can only be stolen from
someone who “possesses” or controls it.
Pick The Battle You Can Win – Before The War Begins

The trauma of being sued can be overwhelming unless an effective
asset protection plan is in place. Imagine right now that you just
received notice that you are being sued and the reality is that you
might lose a significant amount or all of your assets. That is a
terrifying thought for most of us AND a considerable advantage for
the plaintiff.
A good litigator knows this and uses it to his/her advantage. It puts
you under a great deal of pressure to settle even bogus and
unfounded lawsuits. If you come under attack by creditors without
asset protection planning in place, you’ve lost your ability to “pick
your battle” now you are forced to fight on the opposing turf.
This is NEVER the best way to keep the upper hand or maintain
clear thinking. That’s because the mere cost and the accompanying
hassle that is the trademark of long-drawn-out lawsuits can lead an
otherwise dynamic and rational person to make fear- and
intimidation-based mistakes.
You are far less likely to make poor decisions when the fear of loss
has been eliminated or reduced through asset protection planning.
Plan For The Worst, Hope For The Best-Optimism At It’s
Finest
Over the years I’ve talked with hundreds of people in trouble,
people who called wanting my help based on options that they had
heard would help them in the event they ever came under attack.
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Although I had compassion for them, I couldn’t help them. The
worst memories for me were the conversations I had with good
people who had initially contacted me about setting up a plan.
They had the money, they had the insight…but then for whatever
reason they just never followed through.
Here they were, maybe only a few months to a year later in some
cases, begging me for help that I just couldn’t give. I tell people
EVERY DAY to “get moving” to establish the protection you will
want in case of an attack, you HAVE to plan IN ADVANCE of any
threat!
Like vultures circling a troubled animal…once the financial
predators have gathered, your situation is grim and your planning
possibilities are disappearing fast, if not gone completely. It’s not
paranoid to expect the worst…in this case - it’s prudent and
responsible thinking.
Optimism is to anticipate the best possible outcome. Establishing
asset protection is to assure it.

Asset Protection Planning Should Be
Like Breathing… Not Choking
Through experience and sometimes pain, we learn how to avoid
putting ourselves in precarious situations. If you are in business,
you have undoubtedly learned how to limit your exposure in a
variety of situations. You learn to utilize methods to safeguard
yourself or your business from trouble.
Whenever you discover or create a clear-cut and economical and
efficient plan that prevents or cures potential problems, then that
plan is implemented (or at least considered) when circumstances
dictate. It’s the same with your asset protection plan. You need to
have a clear, simple step-by-step process to follow, which is
uncomplicated and effective10.

10

I suggest you contact Trust Makers for information on how to do this. Find out more at their
site www.TrustMakers.com.

19

It’s like breathing. Your body doesn’t need to think about it or
figure it out… it just does it. You need to be able to almost
instinctively do what is necessary to safeguard your assets rather
than find yourself in a crisis situation, trying to figure out how to
“save your life.”
The Best Plan Is One That Never Is Used
When all is said and done, the absolute (best-case scenario) asset
protection plan may not seem ideal at first glance. For example, let
us imagine that you set up a plan, you spend 20 or more years
maintaining it, and then on your deathbed you suddenly decide to
become irritated because you never needed it.
Is this truly the whole story, that you never needed it? In fact the
whole story may be that the reason you never came under full
attack was because you had the plan in place, that the professional
takers may have decided to attack you, but prior to doing so
investigated the ease of access to your wealth and came up empty.
In this case the plan WAS the reason you were never challenged.
The truth of the matter is that the best plan is one that is never
challenged. You need to understand that even a plan that is never
attacked is a WIN for you. Proper planning will ensure that your
lifestyle is preserved and with estate integration, your wealth can be
passed on (after your death) as you see fit. That, my friend, is
security.

What Is An Asset Protection Trust (APT)
There are many types of trusts, but for our purposes I will define an
asset protection trust as any trust formed for a term of years11 in a
foreign jurisdiction, which does not recognize (or imposes
significant barriers to the recognition of) United States judgments.
Honestly, this is every country in the world since every country
requires that the case be reargued under their law.

11

The term of years is usually set for a period equal to the time you expect to live)
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This is not to say that assets have to leave the USA to be protected,
they don’t. You simply use a foreign trust to force creditors to
litigate abroad, NOT to move your money there. The reason I will
focus on trusts with a “foreign arm” attached is because those are
the only types of trusts that are virtually impenetrable by creditors.
An asset protection trust is best thought of as a legitimate and
internationally recognized vehicle for a solvent person to place a
portion of his wealth into a secure entity which allows that person
substantial control over the assets yet protects these assets from
future unanticipated creditors.
Some jurisdictions require a trial de novo (which means trying the
case anew, as if it had never been tried before). Other jurisdictions
have a procedure whereby certain United States judgments can be
recognized (usually not penal or fiscal in nature) provided certain
procedural hurdles (which may amount to a mini-trial) are met.
No country in the world automatically enforces judgments from any
United States court. This is probably because all other nations are
worried about one aspect or another of our anti-trust,
environmental, securities and tort laws. Asset protection language
uses and references these primary entities:
Trust – an entity created to hold assets for the benefit of certain
persons or entities, with a trustee managing the trust (and often
holding title on behalf of the trust). Most trusts are founded by the
persons (called trustors, settlors and/or donors) who execute a
written declaration of trust, which establishes the trust and spells
out the terms and conditions upon which it will be conducted. The
declaration also names the original trustee or trustees; successor
trustees or means to choose future trustees. The creators usually
give the assets of the trust to the trust, although assets may be
added by others.
Beneficiaries - Under a foreign APT, the beneficiaries are usually
the settlor, the settlor’s spouse, the settlor’s children, and other
blood descendants, living parents of the settlor, and possibly one or
more charitable organizations.
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Donor - One who makes a gift or transfers lands to another, also
one who creates a trust.
Grantor - The person by whom a transfer of property is completed,
also the creator of the trust.
Protector – One who serves as the champion, the overseer of the
trust. Currently the position of a trust protector is not normally
encountered in domestic U.S. trusts, but this position is very
common in other common law jurisdictions. Under many foreign
trusts the protector is originally the settlor, which can change later.
The trust protector often has the following powers:
• The power to remove and replace any trustees;
• The power to reject investment decisions of the trustees; and
• The power to reject distribution decisions of the trustees.
Settlor - Also one who creates the trust or provides the reason for
creating the trust.
Trustee - Person or institution that oversees and manages a trust.

Statute of Elizabeth Provision
The terms “Statute of Elizabeth override provision“ or “anti-Statute
of Elizabeth provision” refers to a modification to traditional
United Kingdom fraudulent conveyance laws eliminating or
reducing the protection given to future unexpected creditors.
These terms are often loosely applied and are somewhat lacking in
exactness to refer to laws enacted in foreign jurisdictions, which
make it very difficult or impossible to have the courts of that area
recognize and enforce a judgment from a different jurisdiction.
The laws in these jurisdictions usually require a new trial (trial de
novo), applying their own fraudulent conveyance laws. Usually the
burden of proof for the aggrieved creditor will be higher (e.g.,
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“beyond a reasonable doubt”), the statute of limitations will be very
short, and, sometimes, the new jurisdiction will only allow creditors
existing at the time of the transfer (and not creditors coming into
existence after the transfer) to bring claims.

Settlement Of The Trust
This refers to the complete establishment of the trust, meaning it is
created and finalized as an existing entity.
Remember, for a trust to serve as a protection from creditors, the
settlement of the trust must occur long before any significant
creditors or liabilities materialize. I always advise my clients that
establishing a trust should involve only a portion of their assets,
leaving them demonstrably solvent after the transfer. Done in this
fashion, the asset protection trust is a very effective tool.

Practical Uses Of Asset Protection Trusts
The following is a partial list of the benefits of foreign trusts with
asset protection characteristics. Some relate to asset protection and
some relate to general business considerations. When documenting
the trust the business oriented justifications for settlement of the
trust should be emphasized.
1. A Supplement Or Replacement To Insurance
An important motivating factor for the settlement of an asset
protection trust is the dramatic rise in the United States of
both the number of lawsuits and the magnitude of verdicts.
New theories of liability are created everyday and suits are
being brought more often. Approximately 18 million civil
suits are filed annually in this country - one for every 10
American adults.
Some professionals utilize asset protection trusts as an addon or replacement to insurance. As malpractice rates rise,
many professionals are reducing their coverage but still
preserving their right to a defense under their policy, and
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implementing asset protection trusts. On occasion, these
professionals go completely bare, particularly once all of the
relevant statutes of limitation periods have expired.
Many individuals recognize that heavy insurance in the
current judicial climate serves to draw litigation and that by
reducing or eliminating the size of the potential recovery the
incentive of any claimant to institute and pursue litigation is
likewise reduced.
2. A Tool To Settle Or Discourage Litigation
Few lawsuits are brought on principle, particularly if the
lawyer for the plaintiff is being compensated on a contingent
fee basis. Once the plaintiff and his attorney discover that a
properly settled and implemented asset protection plan is in
place and that any judgment will be difficult or impossible to
collect, their motivation to proceed with litigation fades. One
principal effect of a carefully crafted plan is the destruction
of the plaintiff’s economic incentive to litigate.
3. To Keep The Ownership Of Assets Confidential
The confidentiality and secrecy laws of many offshore
jurisdictions are taken very seriously and in fact impose
criminal penalties for their violation. Notwithstanding the
near-absolute secrecy permitted by some jurisdictions the
settlor should be aware that the settlement of an offshore
trust normally does not result in any tax savings or mean that
the United States government (utilizing the resources of
FinCEN) cannot discover the trust through a governmental
investigation.
4. An Alternative To Traditional Pre-Nuptial Agreements
An unmarried person may normally settle an offshore trust
without the consent of his prospective spouse. The offshore
trust will normally protect the transferred assets in the event
of a divorce. The primary difference is that the prospective
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spouse does not need to consent to the transfer (in fact, the
spouse need not even know of the transfer).
Offshore trusts are also sometimes useful in pre-divorce
planning (e.g., to keep an expected inheritance segregated as
separate property). In all cases, an asset protection trust is an
estate-planning instrument with the same effect of a
traditional domestic trust. (More specific information on
marriage and relationships as they relate to assets in
Chapter 9.)
5. A Protection Against Potential Exchange Controls
There may be a time in the near future when our government
suspends our ability to take money abroad. A foreign asset
protection trust prevents such restrictions.
One managing director of a substantial bank in the Cayman
Islands recently remarked, “Exchange controls were firmly in
place in the United Kingdom before [former Prime Minister]
Margaret Thatcher, and one can’t be certain that they will
never be reintroduced. In the U.S., with the shape of its
national debt, I would not be surprised at all if limits on
foreign investment were adopted. The U.S. has had such
limits before, in certain forms.”
1. To Give An Insolvent Debtor A Fresh Start
There are situations where an individual might separate and
insulate future start-up business ventures, which are
unrelated to his current activities from past creditors by the
use of offshore trusts. This is particularly useful when
bankruptcy is not a valid option. This is a way where an
insolvent debtor who is entrepreneurial-minded can protect
future profits from attachment by creditors.
In this case, extreme care must be taken to guard against the
possibility of fraudulent conveyance issues.
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Chapter 3
5 Of The 10 Keys To Asset Protection

B

y now you’re probably starting to see that having some type
of asset protection strategy in place is a must in our society.
No longer should the question you ask yourself be, “Will a
financial disaster happen to me?” it should be “When will it
happen to me?” This is not some hyped-up scare tactic; it’s the
unfortunate, but prudent reality of our world today.
However, you no longer have to be a victim. Regardless of your
wealth or situation you can take simple steps to protect your hardearned assets, whether it is $10 thousand or $10 billion, if it’s all
the money you have…and you don’t want to lose it…then take
steps to protect it! If you sit back and expect the system to be fair
after reading what I reveal in this book, I’m sorry…but you deserve
the maltreatment you are statistically likely to experience.
Simple legitimate and legal techniques exist to comfortably put
your assets out of the reach of creditors. Learn the rules and take
control of your life.
You have already made the most important decision IF you have
decided to take control of your financial life and do something
about keeping your assets out of the hands of the professional
takers.
In this chapter we’re going to focus on the first five of the 10 most
fundamental aspects of asset protection. If you learn nothing else,
stick in a bookmark or dog-ear a page in this chapter as a reference
point during any of your own personal asset protection planning.
If you keep the following principles in mind, you will make wise
decisions regarding your asset protection strategies.
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Key One:
Realize That Our System Is A Failure And
Engage In Self-Help Tort Reform
Tort means “a wrong” and refers in this case to damages due to an
injured party. Our judicial system is a failure; litigation is out of
control12. Juries are not fair. Many Lawyers are “situationally
unethical” (underemployed and looking to make some money from
any source regardless of the morality). Redistribution of wealth is
the norm and not the exception. As I mentioned in chapter one, we
have too many lawyers, each licensed to file lawsuits, most often on
a contingent basis. This system will not change (the Trial Lawyers
Association is the strongest lobby in Washington).
It is time for “self-help tort reform.” What is tort reform? Tort is
defined in one Law Dictionary as - A legal wrong committed upon
the person or property independent of contract. It may be either:
(1) A direct invasion of some legal right of the individual;
(2) The infraction of some public duty by which special
damages accrues to the individual;
(3) The violation of some private obligation by which like
damage accrues to the individual. More specifically in
regards to asset protection - a wrongful act other than a
breach of contract for which relief may be obtained in the
form of damages or an injunction.

Why The Need For Self-Help Tort Reform?
Why should you educate yourself in the aspects of American law
and about the American judicial system if you are not involved in
immediate litigation?
Because you ARE involved - whether you know it or not.
According to a recent ABC television special, over 90 million
lawsuits are filed annually in America. This bizarre lawyer
12

See “Litigation Explosion” by Patrick M. Garry.
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“business opportunity” translates into a $1,200 tort tax for every
man, woman and child in America.
That tort tax is factored into the price of goods and services…and
you pay for it! The lawyer dominated judicial system has given this
nation the distinction of being the most litigious nation on earth.
And just in case you haven’t noticed, your freedoms, privileges,
and rights under the US Constitution are being watered down daily
by the lawyer culture of this nation.
Millions of Americans are at risk legally because:
1. They do not know how to protect their own financial
holdings;
2. They do not have the information necessary (or the funds) to
hire a qualified specialist to do it for them;
3. Unethical lawyers, through malpractice, theft, and fraud, rip
off thousands of Americans every year.
We Americans have been bamboozled into believing it takes a
lawyer to handle the most basic legal procedure and nothing could
be further from the truth. Today we have a nation that resembles a
giant law factory. American lawmakers (lawyers in the majority)
are grinding out new laws every single day of our existence. Many
of these laws are truly needless and are destroying America!

Key One Summary:
Realize our legal system is flawed and will not protect you.
Take control over your own life and your own assets.
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Key Two:
Implement Asset Protection
When The Financial Seas Are Calm
The guidance in this book depends on you being able to satisfy
your known creditors both before and after the asset protection is
implemented.
A properly implemented plan starts the statute of limitations –
relating to fraudulent conveyance – running the moment it is
funded. It is cheap insurance. Do NOT wait until the world starts to
fall down around you to do your plan. Do the plan when you are
financially healthy.
Remember, asset protection assumes that there are people who
want to take your money and property away from you. The
professional takers hunt down and corner people with unprotected
assets. You must use preventative methods that will discourage the
professional takers by making it too difficult and to expensive to
take your money. This is legal, time-tested and it works!
A timely settled asset protection plan keeps your valuable assets
(business, savings, house, cars, stocks, bonds, IRA’s etc.) from any
creditors, legitimate or otherwise who want to take them from you.
To provide solid protection, your plan needs to be set up when the
financial seas are calm. I use a term called “old and cold,” which
means your plan has been established and in force long before any
attack takes place or before any creditors become known to you.
That way, no valid claim can be levied that states, “that you created
your asset protection plan with the intent to commit fraud”; in other
words, that you did it with the specific intent to keep your creditors
hands off. If you make the decision to properly implement an asset
protection plan, you can normally prevent:
Your creditors from reaching your assets, or actually the
assets of the trust;
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Your soon-to-be-ex-spouse from taking you to the financial
cleaners;
Your business partner’s mistakes from ruining your nest egg;
A disgruntled customer or employee from putting you out of
business;
The government from seizing and keeping your money.
In the unlikely event that you are sued, you’ll also be secure in
knowing that you’ll normally have enough assets after a suit to:
Start fresh
Survive with the lifestyle you’re accustomed to
Spend your money where you want and on whom
Transfer wealth to those you love without the government or
creditors touching it
Retain complete control over the protected assets
All asset protection techniques have one thing in common: they
each make it more difficult for a creditor to either find or take your
assets.
By implementing a properly crafted asset protection plan, you can
legitimately put a significant portion of your assets out of the reach
of judgment creditors and still retain complete control over these
protected assets.

Key Two Summary:
The effect of timely, established asset protection
planning is the elimination of the economic incentive to
litigate.
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Key Three:
Choose Your Battlefield.
Know the two fundamentals:

1. No country automatically enforces US judgments.
2. What you don’t own can’t be taken from you.

Those are the two bottom-line basics for asset protection and serve
as the foundation for this key principle.
Proper planning allows you the advantage of forcing people who
sue you, (or try to sue you) to do it in places where a US judgment
is as worthless as a burnt-out light bulb. This is not to say that
assets have to leave the USA to be protected, they don’t. You
simply use a foreign trust to force creditors to litigate abroad, NOT
to move your money there.
Here’s how to ensure that you can choose your battlefield, if your
assets ever become the target of attack. The first step is to “give
birth” to a new entity, (the trust), which will technically be living in
another country. We’ll call this a foreign trust.
This trust is a NEW creation, like a brand new baby, and thus owes
no one anything. This trust needs to be created in a country that
does not automatically recognize US judgments (and remember,
this is the entire world since no country in the world automatically
recognizes US judgments).
Now here’s the best part. Even though the trust is foreign, your
assets can remain where they are, under your control.
This trust is treated as a foreigner for debtor creditor purposes.
Traditionally, good solid asset protection will involve an offshore
trust. It satisfies both fundamentals: it is foreign and it is NOT you.
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Trust assets will rarely ever leave the USA.

Diagram Of The
Typical Structure:

The Perfect Foreign Jurisdiction Does Not Exist
Dozens upon dozens of offshore financial centers exist and they all
have different features and benefits, and I can’t tell you that there is
one single entity that is the “perfect” jurisdiction.
In the process of crafting your asset protection plan you’ll need to
look at the positive and negative features of a few different
jurisdictions. I have a couple favorites that I have studied and used
for my clients very successfully. Your personal preferences may
make a difference in deciding what jurisdiction is right for you. A
wise strategy is to sometimes design and implement a structure that
utilizes one or more locations. If you need more information on
this, please contact Trust Makers Inc. toll free at (888) 916-7070.

Key Three Summary:
Picking your battlefield means that a US judgment against you,
means nothing, because foreign laws protect your assets.
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Key Four:
Never Trust Anybody
With Your Hard-Earned Money
You should never trust anybody with your hard-earned money.
PERIOD. What I’m specifically referring to is any entity that says
they need control over your assets in order to protect them.
This causes more problems for people than anything else. There’s a
point to what I’m saying. It’s not because people are dishonest, it’s
just that it is not necessary to HAVE to trust someone.
Many people, often with the advice of “experts,” simply put their
funds into trust with a foreign trust company and think that they are
protected. I think that this is foolish. It is almost never necessary to
delegate control over your money to another person or entity, and
certainly not when a plan is first implemented.
Each year, hundreds of millions of dollars are lost to unscrupulous
trust companies that simply walk away with your money. You have
no alternative. Take these words to heart: Never delegate control of
your money to anybody. Keep control and you cannot be cheated.
And yes people are swindled all the time. Here’s an example of just
such a swindler.

The Case Of Marc M. Harris
Founder and CEO of The Harris Organization financial services
group of Panama, which operates banks, insurance companies and a
trust company and offers stock brokering, in-house mutual funds
and other money management services - all without a single
license!
In March 1998, Offshore Alert published an article accusing The
Harris Organization of being insolvent, stealing clients’ funds,
operating a Ponzi scheme and money laundering. The Harris
Organization sued for libel at Federal Court in Miami and lost after
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a bench trial in July 1999, then appealed and lost that too. Harris
did not testify at the trial, his attorney, Ohio-based AC Strip, told
the court that two Harris officers had been served with SEC
subpoenas during the trial and that Harris was ‘‘concerned’’ about
what might happen to him should he travel to the US.
Harris not only refuses to honor redemption requests made by his
clients but he also generally refuses to take their irate telephone
calls or see them when they turn up in Panama to demand the return
of their money.
Harris’ specialty is to fly easily impressed Americans to Panama,
have them whisked through customs and transported in a chauffeurdriven Jaguar to Downtown Panama City, where they are wined
and dined and parted from their money.
He doesn’t tell them that his CPA license was suspended in Florida
in 1990 for incompetence and negligence after he audited a Floridabased mutual fund without disclosing in the notes to the financial
statements that he also owned and ran it, according to a complaint.
Additionally, the sum of the individual assets did not equal the
number given for total assets, there was insufficient information on
investments in operating affiliates and there was an absence of
information on the aggregate cost and market value of marketable
securities held by the company.
Harris was also involved in illegally run Montserrat banks that were
closed down by British police in 1989-90, buying offshore ‘shell’
banks from notorious bank charter broker Jerome Schneider. In
June 2002, Harris was evicted from his commercial premises in
Panama for non-payment of $47,000 in rent, causing him to move
what was left of his dwindling operations to Managua, Nicaragua.
According to those who know him, Harris has an insufferable ego
that his business and professional failures have done nothing to
diminish. This is, perhaps, best illustrated by Harris once handing
out signed copies of his self-published book ‘The Intellectual Spirit
of Marc M. Harris’ to strippers who were performing at a Panama
strip club, according to a former employee.
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Source: “Offshore

Alert newsletter” http://offshorealert.com

Guess what? You can still buy his books in the stores and online as
well as find his website.

Key Four Summary:
Never delegate control of your money to anybody. Keep control
and you cannot be cheated. If you want to know who you can call
that won’t try to control your assets, contact Trust Makers at
www.Trustmakers.com or (888) 916-7070.
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Key Five:
Don’t Let The Tax Tail Wag the Dog
Asset protection planning will almost never save you any taxes. If
you use an asset protection trust, you can count on NO material
income tax savings and probably an increase in compliance costs.
If somebody advises you that an offshore trust (or indeed most
offshore structures to protect assets) will save you tax – walk
away... you are almost certainly in the hands of a scammer.
How do you know if promises people make to you about saving on
taxes is fraud? SIMPLE…US Citizens are taxed “on their
worldwide income from whatever source derived.” Anytime
ANYBODY says an offshore trust or an offshore bank will save
you any taxes, they are advising you to commit a crime: RUN.
Offshore trusts and offshore accounts alone will not save taxes. In a
like matter, asset protection is tax neutral; alone it will NEVER
ever save you taxes.
In fact, any offshore account needs to be specifically reported to the
IRS (and if you have unreported accounts please remedy this before
the IRS does it for you). Remember, abuse of foreign trusts has
become a major focus of the IRS.
The IRS has the personnel (often ex-CIA), the computers, the data,
and other necessary resources to catch this brand of tax cheater.

Key Five Summary:
With a few minor exceptions, asset protection and tax savings
are not synonymous. Be wary of anyone or any organization
that tells you otherwise. Americans are taxed on their
worldwide income; no matter where it’s earned it is still income
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taxable in the U.S. If you are a US citizen – you are taxed on
your worldwide income, period13.

Final Notes
One of the biggest components of Asset protection is to avoid
lawsuits and liability altogether. Asset protection will keep your
wealth out of the hands of creditors but it won’t always prevent you
from being sued.
The key factor that I create in my clients asset protection plans
(which your own asset protection plan should provide for you) is
reducing your chances of being sued because the “would be
attacker” perceives that you do not have enough wealth to pursue –
you reduce the economic incentive to litigate.
So, the first lesson is this: if you’re living a very public, very
extravagant life, driving the most fancy car on the road etc., all can
advertise you as a good target for financial predators.
Common sense asset protection is this “If you got it and you flaunt
it, you increase your risk of losing it.” Having said all that I still
believe that you have the right to live your own life the way you
decide you have deserved to live it.
If you’re more interested in being who you are than conforming to
avoid the financial predators, this next chapter will show you what
you can do.

13

There is one exception: if you earn it and reside outside the United States for most of the
year, some or all of your foreign income may be excludable. See IRS Publication 54, Tax
Guide for U.S. Citizens and Resident Aliens Abroad.
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Chapter 4
A Crash Course In Self-Protection

H

Istorically, asset protection was something that only the
wealthy or ultra rich could afford. Small businesses and
individuals with a minimum of $25,000 in assets often lost
their businesses and were left penniless due to a real (or hyped up)
situation and a sue-happy individual, accompanied by a shrewd
litigator. The sad truth is until recently there was no way a person
with less than a half-million in assets could establish an affordable,
LEGAL rock-solid program to help protect himself.
I’m going to show you that you don’t have to be ultra-wealthy to
properly protect yourself. In this - and the next few chapters – I’ll
reveal the components that will empower you to create an
impenetrable fortress around your assets, so impervious that not
even the craftiest litigator could move fast enough to get your
wealth.

Beginning Your Process Of Protecting
One of the first things you need to know is that you will likely
encounter resistance from the individuals around you who have an
interest in your financial affairs.
If you are married, your other half might be apprehensive, even
scared, when you start making changes to your community-owned
assets. Make sure you involve them from the beginning and
throughout the entire process.
Proper communication is vital to proper understanding and proper
understanding is essential to success. This is important because
asset protection is a way of life, not a one-time event. Your
financial picture will change over time.
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You will add assets and give away or sell assets. Laws may change,
thus affecting the way your plan is structured. You will be in it for
the long haul, so I encourage you to keep the important people up
to speed.
One word of caution; be careful who (and what) you tell about your
planning. Tell only your most trusted relatives and advisors even
the slightest details of your planning strategies.

The Best Asset Protection Plan Bar-None
There are hundreds of different kinds of products being touted as
asset protection tools. The lawyers and the capitalists that are
making a killing each year off of the countless other strategies will
probably want to hunt me down and eliminate me for revealing this
information, because when enough people know about it, they
(being the folks getting rich selling overpriced and/or ineffective
protection strategies) will suffer the impact on their wallets – but
here goes.
Let’s cut through all the hogwash and focus on two simple tools
that will fit the asset protection needs of 99% of all the individuals
in the United States.
Typically, you’ll want your asset protection plan set up utilizing, at
minimum, a foreign trust. Even though it is a “foreign trust,” your
money or property never actually has to leave the United States.
This option is, however, available if you feel more comfortable
having your money abroad.
You should keep your trust domestic for tax purposes. Foreign
trusts are a significant reporting burden. We talk more about this in
Chapter 8.
What is the difference between a foreign and domestic trust? The
following is an excerpt from a letter I wrote to a client who inquired
as to whether or not his trust was domestic or foreign.
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Definition of Foreign Trust:
A foreign trust is defined, as any trust other than a domestic trust.
Thus, a foreign trust is any trust that fails to meet the legal
definition of a domestic trust. A trust is treated as domestic if:
(1) A court within the United States is able to exercise primary
supervision over the administration of the trust (the “court
test”); and
(2) One or more U.S. fiduciaries have the authority to control
all substantial trust decisions (the “control test”).
In February 1999, the IRS issued regulations articulating and
expanding on its position with respect to these two tests.

The Court Test:
The regulations provide that the term “court” includes any federal,
state, or local court, while the term “the United States” includes
only the states and the District of Columbia, thus excluding
territories, possessions, and Puerto Rico. The term “primary
supervision“ means that a court has or would have the authority to
determine substantially all issues regarding the administration of
the entire trust.
IF a court wants to have jurisdiction over the trust, it must have IN
REM14 jurisdiction over the assets or IN PERSONAM jurisdiction
over the trustee.
All a court needs to do is have personal Jurisdiction over you as
trustee or the assets in an IN REM proceeding and they have
complete control (at least enough to take the money away!).

14

Latin: All legal rights are either in personam or in rem. In rem rights are proprietary in
nature; related to the ownership of property and not based on any personal relationship, as is
the case with in personam rights.
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The Control Test:
The control test requires that one or more United States persons
have the authority to control all substantial decisions of the trust.
They further provide that “substantial decisions” are those
decisions that persons are authorized or required to make under the
terms of the trust instrument and applicable law and that are not
ministerial15 in nature. Substantial decisions include, but are not
limited to:
1. Whether and when to distribute income or principal;
2. The amount of distributions;
3. The selection of beneficiaries;
4. Whether a receipt is allocable to income or principal;
5. Whether to terminate the trust;
6. Whether to compromise, arbitrate, or abandon claims of the
trust;
7. Whether to sue on behalf of, or defend the trust;
8. Whether to remove, add, or replace a trustee; and
9. Investment decisions.
The term “control” means the ability (by vote or otherwise) to make
all of the substantial decisions of the trust, with no other person
having a veto power over those decisions.
If your trust is structured so that you and your spouse have the
responsibility for each of these decisions, you are clearly in
“control” and are clearly a “United States person.” The trust will
have a provision to the effect that you and your spouse in your
capacity as US Co-Trustees have complete and total veto power
over any decisions of any Foreign Trustee.

15

Relating to or being an act done after ascertaining the existence of a specified state of facts
in obedience to a legal order without exercise of personal judgment or discretion
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This provision probably provides: “Notwithstanding the above
provisions of this article, at all times when this Trust has a United
States Co-Trustee and regardless of the number of other Trustees
serving at such time; if, after consultation with each other, the
Trustees cannot agree regarding any matter affecting the Trust, the
decisions of the United States Co-Trustee shall govern.”
The following is an example from the BNA tax management
portfolio citing the regulations:
“Example: A trust has three trustees, two of whom are U.S.
persons. Only the trustees have the authority to make substantial
decisions of the trust, and such decisions must be made by the
unanimous vote of the trustees.
The trust does not pass the control test and is treated as a foreign
trust, since a non-U.S. person has veto power over substantial
decisions of the trust. If, however, the trust instrument stated that
all substantial trust decisions are to be made by a majority vote of
the three trustees, the trust passes the control test.”
It is not unreasonable, although good minds could differ, for the US
Co-Trustees of this trust to be deemed to possess suitable control of
this trust.
Automatic migration or flee clauses.
The proposed regulations provide that a trust will not satisfy the
court test if the trust instrument contains an automatic migration
clause that would cause the trust to migrate from the United States
if a United States court attempts to assert jurisdiction or otherwise
supervise the administration of the trust.
Commentators argue that the rule in the proposed regulations
concerning automatic migration clauses is too broad. They argue
that an automatic migration clause should not cause a trust to be
treated as a foreign trust if migration is triggered only by events
that are not particular to a given trust, its trustees, beneficiaries, or
grantors.
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For example, if a trust will migrate because of foreign invasion of
the United States, the residency of the trust should not be affected.
The final regulations adopt the suggestion and provide that a trust
will not fail the court test if the trust instrument provides that the
trust will migrate from the United States only in the case of foreign
invasion of the United States or widespread confiscation or
nationalization of property in the United States.” Though it seems
logical that if the automatic “flee” clause does not and cannot affect
the USA, that it is not determinative.
The basic law is that the trust will not be treated as a United States
trust for purposes of the control test if the trust has an automatic
migration provision affecting control.
Even if a trust is deemed to be a United States trust under the
control test, i.e., all substantial decisions are controlled by United
States persons, it will not be considered to be controlled by United
States persons if any attempt by a governmental agent or creditor to
collect information from or assert a claim against the trust would
cause a substantial trust decision to be not controlled by United
States persons.
With all of this said, each person must make a decision on a yearto-year basis whether or not the trustee is domestic or foreign.
That is the end of the relevant portion of the letter. I think that it is
important to point out that this is an evolving area. Note further, as
long as you have an arguable position that your trust is Domestic
AND that you pay all of your taxes, your exposure is slight.
If all this seems confusing, I would strongly encourage you to
contact a company that can guide you and answer your questions,
as well as help you set up a plan that is structured correctly.
I recommend TrustMakers.com. I sit on their board as chairman
and oversee their technology, so I can vouch for them. You can call
them directly at their Toll Free number (888) 916-7070.
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The next of my ten keys to asset protection is so important, that it
will take us to the end of this chapter. This is a rather involved
concept, so stick with me here.

Key Six:
Divide And Conquer
Each category of assets should have it’s own “container.” You
should never mix liability-generating assets (like an apartment
house or stock in a privately-held business) with an investment
account.
For example, if an apartment house is in the same entity as an
investment fund, a simple slip and fall at the apartment could
endanger the entire investment fund.
This is not usually true if they are owned by separate entities in a
properly structured plan.
This is why you should sometimes use a Family Limited
Partnership underneath an asset protection trust to separate
ownership.
We’ll discuss this in greater detail in Chapter 5 of this book.
An asset protection plan with multiple investment assets (e.g., an
apartment and a stock portfolio) will use multiple limited
partnerships to divide and conquer.
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A typical, multiple assets, asset protection plan will look like this:

Family limited partnerships (FLP) are just simple limited
partnerships, which have been renamed. A partnership, is a
partnership, is a partnership.
The main purpose of a partnership in an asset protection structure is
to separate ownership from control. The general partner (you)
exercises 100% control over the assets held in the partnership. It is
common to give the general partner 1% of actual ownership and
100% of the control. At the same time, the limited partner (which is
often the asset protection trust) will have 99% ownership and NO
control at all.
A partnership is normally only necessary when there are multiple
categories of investment grade assets such as an apartment and a
stock portfolio.
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Many practitioners have touted family limited partnerships as an
asset protection vehicle citing the decades old “charging order
protection” offered by all partnership statutes.
Charging order is a statutorily means for a creditor of a judgment
debtor, who is a partner of others, to reach the debtors beneficial
interest in the partnership without risking dissolution of the
partnership.
However, in many states, charging order protection is being done
away with due to ever increasing abuse. It’s my belief that charging
order protection is not enough, and I do not think Limited
Partnerships (and for that matter Limited Liability Companies) can
provide material asset protection. They are best used for separating
ownership from control.

When Is Fraud Really Fraud?
Before we get into this extensive section on fraudulent conveyance
I want you to understand the bottom line. If you are already in deep
trouble you can’t practice self-help, you’ll need expert help.
This book is meant to provide you a solution BEFORE you are
upside-down. The following discussions, which may scare you to
death, are NOT an issue if you do your plan BEFORE trouble
arises. If you are currently in trouble, you’ll need to hire an expert.
For more information on what to do if you are in trouble, email me
at rwl@rwl.com and I will help you figure out what to do.
All of the sets of domestic fraudulent conveyance laws, under
which a transfer to an asset protection trust might be analyzed, have
one thing in common. Every transfer with the “actual intent” to
delay, hinder or defraud creditors is subject to attack, even if the
creditor is a future unanticipated creditor at the time of the transfer.
There are no cases directly on point, although some authority exists
for the proposition that a transfer to a single purpose trust, designed
to protect assets from future unanticipated creditors, is permissible.
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For any creditor to successfully attack debtor transfers, they must
prove the transaction was fraudulent - that it hinders or delays their
rights as a creditor to reach the debtor’s property. In their effort to
categorize the transfer as fraudulent, the creditor will rely upon
either the Uniform Fraudulent Conveyance Act (UFCA), or the
Uniform Fraudulent Transfers Act (UFTA). The two laws are
nearly identical, and can be discussed as one.
Fraudulent transfers fall within two categories:
• Fraud-in-law or constructive fraud.
• Fraud-in-fact or actual fraud.
Fraud-in-law occurs when: there is a gift or sale of the debtor’s
property, and it was for less than fair market value, and took place
in the face of a known liability and the transfer rendered the debtor
insolvent or unable to pay the creditor.
Each element must exist for there to be practical fraud or fraud-inlaw. But there is no need to prove that the debtor actually planned
to defraud the creditor. As, I’ve already mentioned, the transfer
may even have been done before the debtor knew of a claim. The
fact that the creditor had the right to make claim is sufficient to set
aside a later transfer that renders the debtor insolvent and unable to
satisfy the claim.
The theory is that assets owned by an insolvent debtor gainfully
belong to his creditors. When the debtor, however innocently,
transfers property without receiving, in exchange, assets of roughly
comparable value, the debtor’s creditors can recover the transferred
property. This is true even without proof that the transfer intended
to dispossess creditors of the assets when the transfer was made.
A fraudulent transfer occurs even if the debtor had charitable
motives when transferring the property. Two questions must then
be answered:
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(1) What determines fair consideration (exchange of value or
money) fair value adequate to make a transfer nonfraudulent?
(2) When does a debtor become “insolvent” under the
fraudulent transfer laws?
Fair consideration or the fair value of the property is what a
reasonably sensible seller would be able to sell the asset for, using
commercially reasonable methods. This doesn’t mean the price
must equal the precise fair market value. In the case of a home or
other real estate, a payment of at least 70% of the actual market
value is sufficient consideration.
The law recognizes that some belongings are difficult to market
under distress conditions. But publicly listed securities can be sold
for a known price any business day. If a debtor sells securities for
considerably less, the courts can conclude there was no fair
consideration.
When less than fair value is paid, the transferee can be required to
return the property, but only upon the repayment of what he paid.
Otherwise, the debtor may be required to pay the difference
between what was paid and the actual fair value of the asset as
determined by the court.
A transferee is protected if he acts in good faith without knowledge
of fraudulent Intent and pays fair value. This fair value does not
have to be money. It can be the exchange of other property or even
services. The court will closely examine the services rendered to
ascertain it was worth its claimed value. Consideration, however,
cannot be for future services but must be for services previously or
concurrently rendered.
The second question is when does a debtor become “insolvent”?
Recall that a conveyance is not fraudulent if the debtor was left
with sufficient other assets to satisfy creditor claims. The law says
you are “insolvent“ if the market value of your total property is less
than the amount necessary to pay your apparent liability on your
existing debts as they become fixed and due.
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Liabilities include all your debts whether now due or due at a future
date, contingent or non-contingent, disputed or undisputed.
The important point to bear in mind is that you cannot transfer
assets for less than fair consideration when your remaining assets
will not cover your apparent liabilities as they fall due.
In short, the law does not prevent you from making valid gifts of
your property as long as you stay adequately funded to fully pay
those debts you can reasonably anticipate as due and payable in the
future.
When you transfer property without fair consideration and the
transfer makes your liabilities exceed your assets, the courts
automatically infer the transfer was made with fraudulent intent.
However, creditors cannot easily prove your state of mind or
compel you to confess fraudulent intent.
They are left with the burden to prove fraudulent intent through
circumstances or factors that tend to prove intent. Such factors
include the relationship between transferor and transferee, whether
the transfer was for all or only a small part of the debtors’ assets,
whether the transfer was concealed, or whether the transferor had
knowledge of the claim or possible claim.
Again, these factors only suppose fraudulent intent. They do not
create the presupposition of fraud. Often, the transfer can be
effectively explained away as an attempt to accomplish justifiable
estate planning, investment, or business objectives. The court may
then uphold the transfer as appropriate even though its ultimate
effect was to hinder, or delay, creditors claims.
It is easier for a creditor to recover under a claim of constructive
fraud, or fraud-in-fact, because the creditor can then ignore the
issue of intent. Here the creditor need only show the claim existed
(whether known or not), the transfer was for too little consideration,
and the transfer rendered the debtor too insolvent to cover the
creditor’s claim.
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It’s difficult to understand fraudulent conveyances in conceptual
terms, so lets look at a few case examples to demonstrate transfers
that may be viewed as fraudulent, and others that are valid:
Example 1: You acquire a business loan of $750,000. While the
note was in good standing, you make a gift of virtually all your
assets to various family members. A year later, your business fails
and the bank looks to recover on your guarantee. Would a court
find the gifts to be a fraudulent transfer and order them set aside?
Probably not.
(1) There was no consideration, nothing received in exchange
because the assets were gifted.
(2) The transfer did render you insolvent since your business
failed and you were left with too few assets to pay the
bank note.
Now the third issue – was the bank note guarantee a probable
liability? It was a possible liability, but that doesn’t make it a
probable liability. Lawyers here would focus on whether you could
reasonably predict the failure of your business and the need to pay
on your guarantee. The bank’s attorney would point to all the signs
of business decline to show the likelihood of liability.
Your attorney would take the reverse position, and he would
probably succeed, but that’s far from an exact statement because no
exact statement can be made. As with so many areas of law, the
final determination is one-sided.
For this reason, you cannot expect your legal representative to ever
guarantee your assets are safe. Your lawyer will, as an alternative,
give you a qualified “practically” or “probably” safe, or those they
are the safest they can possibly be under the conditions.
Example 2: Buck lives in Texas. He transferred his home to his
brother as trustee in trust for Buck’s minor children. Homes in
Texas are homesteaded and therefore exempt from creditor claim.
At the time of transfer, Buck had a $200,000 lawsuit against him
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from a rodeo incident where one of his bulls mauled a competitor.
Buck has no other assets to satisfy the claim.
This would not be a fraudulent conveyance because creditors had
no right to the home to begin with since it was homesteaded. This
example exemplifies the point that creditors cannot declare a
fraudulent conveyance unless their right to the asset had been
hindered.
Example 3: Assume that Buck owned $300,000 worth of nonexempt assets, and in the face of several lawsuits acquired exempt
property with the $300,000.
This is a more difficult case. Most courts hold that it is not a
fraudulent transfer because there is a fair value exchange-even
though the replacement asset is beyond the reach of creditors. This
reinforces the soundness of an asset protection plan that exchanges
non-exempt assets for exempt assets. However, not all courts agree
this approach is legitimate. Decisions vary between courts.
This stresses still another complexity in asset protection planningcourt rulings do vary; in fact, the same court may change its own
position on an issue over time. This adds to the uncertainty whether
your asset protection plan is totally safe. At the least, it requires
your attorney to thoroughly research recent cases in your state to
more accurately predict how the court will view your transfers,
should they be challenged.
Example 5: Suppose John transferred title to his home (nonexempt) to his new bride, (20 years his junior) who, in return,
promised to care for him in his later years. What would happen if
he later went bankrupt?
The bankruptcy court could overturn this transfer if the transfer
took place after the debts were incurred. Because the liabilities
existed at the time, the transfer would most likely be set aside as
fraudulent. Why? Because the consideration anticipated future
services rather services that had been previously or concurrently
furnished. This form of consideration is not sufficient.
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Now, if John had no debts at the time of the transfer, the property
could not have recovered by later creditors. They could not
logically dispute the transfer was to defraud, hinder or delay their
efforts to the property when they were not even creditors at the
time.
These cases give you only a glimpse of some of the possible
situations, but they hopefully provided you with a general idea of
fraudulent and non-fraudulent transfers.
The bottom line with actual fraud cases is this: your creditor must
prove you actually intended to hinder, delay, or defraud your
creditors.
Historically, because of the difficulty in proving actual subjective
intent to defraud a creditor, common law courts have pointed to
“badges” of fraud as evidence of the settler’s subjective intent.
Any asset protection planner should be familiar with these “badges”
and should document any transfer to minimize these factors. The
badges identified by the Uniform Fraudulent Transfer Act, which
may be utilized to infer actual subjective intent, are whether or not:
Fraudulent transfer law provides remedies for creditors (people or
businesses to whom money is owed) who find that their debtors
(people or businesses who owe money) are unfairly transferring
assets beyond creditors’ reach. It is thus a limitation on debtors’
freedom of contract and of disposition. Current law can be traced to
a 1571 English statute.
In particular, fraudulent transfer law allows creditors to avoid
transfers of property or obligations incurred to the extent these
transactions are made either with the intent to hinder, delay or
defraud creditors (the words of the original 1571 statute), or are
made for less than reasonably equivalent value and leave the
transferor or obligor in a precarious financial state.
Remember, a classic fraudulent transfer occurs if a person, when
pressed by creditors and in an effort to avoid collection activity,
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transfers his or her car or home to relatives for little or no
consideration.
Under the Act, a creditor of the person transferring the car or home
would have the ability to ignore this change of title, and could sue
the relative for the value of the car or home. Similarly, a gift of
property or money made when the transferor is insolvent (that is,
does not have enough assets to satisfy all creditor claims) is also a
fraudulent transfer. This is but one instance of the maxim that one
must be “just before being generous.”
Other badges of Fraudulent Transfers
1. The transfer or obligation was to an insider;
2. The debtor kept possession or control of the property
transferred after the transfer;
3. The transfer or obligation was disclosed or concealed;
4. Before the transfer was made or obligation was incurred, the
debtor had been sued or threatened with suit;
5. The transfer was of substantially all of the debtor’s assets;
6. The debtor left suddenly, fled, absconded;
7. The debtor removed or concealed assets;
8. The value or the consideration received by the debtor was
reasonable equivalent to the value of the asset transferred or
the amount of the obligation incurred;
9. The debtor was insolvent or became insolvent shortly after
the transfer was made or the obligation was incurred;
10. The transfer occurred shortly before or shortly after a
substantial debt was incurred;
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11. The debtor transferred the essential assets of the business to
a lienor who transferred the assets to an insider of the
debtor.
In addition to minimizing these “badges,” a careful plan should
emphasize the other business justifications for the settlement of a
foreign trust.
Provided a trust is properly crafted and careful settlement
procedures are followed, the issue of whether or not a trust formed
with the sole purpose of protecting assets from creditors is per se
fraudulent should never come up because any carefully conceived
plan will document substantial and independent business
justifications for the trust.
Careful justification of the independent business reasons for the
foreign trust should make it difficult for a distressed creditor to
effectively argue that a transfer, that was not fraudulent under any
objective criteria, was nevertheless fraudulent because the
transferor harbored some internal, biased, actual fraudulent intent.
The use of a family limited partnership is a popular way to turn
attractive assets (i.e. an apartment house) into unattractive assets. It
is also a technique whereby the asset protection trust may indirectly
own U.S. situs assets (situs means location).
The asset becomes unattractive to a creditor because, by placing the
apartment house into the limited partnership, the judgment
creditor’s remedy changes.
The judgment creditor cannot execute directly upon the apartment
house and force its sale. Instead, the remedy is outlined by the
Uniform Limited Partnership Act which provides that “On
application to a court... by a judgment creditor, the court may
charge the partnership interest of the partner with payment of the
judgment... the judgment creditor has only the rights of an assignee
of the partnership interest.” This act also provides that “an
assignment entitles the assignee to receive... only the distribution to
which the assignor would be entitled.”
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The drafters of the Uniform Limited Partnership Act inserted this
charging order concept into the act to prevent the creditors of a
partner from disrupting the partnership business.
However, these same provisions can be utilized in the family
limited partnership context to prevent the distribution of funds to
the judgment creditor. This is because under relevant partnership
law the general partner, who is likely to be a family member or a
corporation controlled by family members, can prevent
distributions.
The Internal Revenue Service has also held in Revenue Ruling 77137 that the creditor with a charging order is treated as a substituted
limited partner for tax purposes. As a result, the judgment creditor
is responsible for the tax consequences resulting from ownership
without the capacity to force dissolution of the partnership or
distributions from the partnership.

Key Six Summary:
The asset protection trust is sometimes positioned as a limited
partner. Care should be taken to make sure that the asset
protection trust does nothing to potentially avail itself of the
jurisdiction of any United States court.
It is my opinion that the asset protection trust should never be
the general partner of a limited partnership because to do so
runs the risk of subjecting the asset protection trust to the
jurisdiction of a United States court. It is always preferable that
the asset protection trust owns no United States situs (located)
assets.
Charging order protection has and is being abused. The
California courts have departed from the charging order
provisions in the Uniform Limited Partnership Act and
permitted actual attachment and sale of a partnership interest
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provided that this does not disrupt the business of the
partnership16.
This reasoning is becoming ever more popular and many
jurisdictions have permitted attachment of the partnership
interest.
Charging order protection is not adequate. The time when you
could tout the asset protection advantages of a limited
partnership (also called a family limited partnership) is over.
The main reasons to utilize family limited partnerships are:
(1) To divide and conqueror (meaning separate
liability generating assets) and
(2) To separate ownership from control.

Chapter Summary
Asset protection protects your valuable assets (business, savings,
house, cars, stock bonds, IRA’s etc.) from creditors and predators
who try to get their hands on them.
The best way to protect your assets is with an asset protection trust
and the best place to set that type of trust up is in an offshore
jurisdiction. That doesn’t mean your assets will leave the United
States. In the majority of cases, they’ll stay right where they are, the
only difference will be that now they are untouchable.
An asset protection trust is any trust formed for a term of years in a
foreign jurisdiction which:
Either does not recognize nor imposes significant barriers
to the recognition of United States judgments.
Has no Statute of Elizabeth law or has enacted an
override provision.

16

See, Crocker National Bank v. Jon R. Perroton 208 Cal. App. 3d 1; 255 Cal. Rptr. 794
(1989).
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Also, imposes strict procedural barriers to actions
brought in that jurisdiction-attacking trusts settled in
that jurisdiction.
There will be specific rules of proceeding, which will favor the
interests of the individual for whom the trust was set up. The trust
should hold non-liability-producing assets, normally bank accounts,
and securities. (Sometimes you may put a home, which requires the
services of a local expert, to transfer).
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Chapter 5
What Type Of Asset Protection
Trust Can You Trust?

A

lthough establishing a trust is essential to protecting
yourself from financial predators, not all trusts will
accomplish “true” asset protection. In this section, I want
to explain what a properly designed asset protection trust should
achieve and tell you what to avoid. First and foremost, an asset
protection trust will achieve the following legal results:
Creditor Protection - Derived from location17:
This is achieved by subjecting the trust to the laws of a jurisdiction
with specifically enacted asset protection legislation.
Creditor Protection - Derived from structure of trust:
Asset protection trusts are often structured to separate you, the
settlor from all marks of ownership. You will not be the trustee, and
will often be prohibited from ever becoming a beneficiary and the
trust will be irrevocable for a substantial number of years.
Normally, applying domestic law, the trust assets should be
impregnable during the period of irrevocability provided that the
trust is not formed in violation of any fraudulent conveyance laws –
and as long as the trust is irrevocable for a period of years - and the
settlor is not a beneficiary but merely retains a contingent right of
succession or future possession, judgment creditors stand in the
same relationship to the trust assets as does the settlor/debtor.
This structure is traditionally used for evidentiary reasons to
minimize one of the traditional “badges” of fraud which is the
debtor’s “continuance in possession and ability to represent the
goods as his/her own.”

17

Legal but not necessarily physical location of assets-also referred to as Situs
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By structuring the trust under domestic trust law so that the debtor
is nothing but a “mere contingent,” the transfer is less likely to be
characterized as fraudulent. This form of structure is optimal, but
usually not required for a trust to provide effective asset protection.
It is also not normally required by the jurisdiction in which the trust
is settled. For example, the settlor can usually be the beneficiary
under the law of the jurisdiction of settlement
Tax neutral:
An asset protection trust with a United States citizen or resident as
the settlor should normally be structured to be tax neutral.
The principal burden, which is triggered in the cases where the trust
is classified as “foreign” (for tax purposes), is that the trust should
not be the shareholder of a Subchapter S corporation and it must
comply with specified reporting requirements.
Utilization of an asset protection trust does not increase nor
decrease the tax burden on the settlor of the trust who is treated as
the owner of the assets and grantor of the trust. The United States
tax treatment of an offshore asset protection trust, where the
“settlor” is treated as the owner of the trust assets and is taxed on
all of the income from it, is completely opposite from his treatment
under domestic debtor creditor law.
No criminal or civil violations:
The provisions of the trust and the circumstances surrounding its
formation must not violate any criminal provisions or create civil
liability. There are criminal penalties applied against the settlor, and
his attorney, for certain types of fraudulent transfers to a trust and
for failing to meet certain Federal filing requirements.
Withdrawal of funds:
In certain circumstances, particularly where the settlor is working
for a corporation or partnership owned by the trust, the settlor may,
in his or her capacity as consultant or employee, be able to extract
funds from the trust as compensation. Of course, the compensation
must be reasonable in light of the particular services provided.

59

The extraction of funds from the trust by the settlor is evidence of
“continuance in possession and ability to represent the goods as his
own,” one of the traditional “badges of fraud.”
The Assets are kept safe:
Either the settlor or a professional management entity approved by
the settlor manages the assets. There are many techniques to
achieve this result without subjecting the settlor or his assets to
collateral attack.
In the case of a trust holding liquid assets, it can often be as simple
as holding the assets in a limited partnership in which the trust is
the limited partner and the general partner is a corporation
controlled indirectly or perhaps even directly by the settlor.
Alternatively, the trust might keep its liquid assets with a bank or
brokerage firm. For example, dollar denominated investments, such
as U.S. stocks and bonds, could be held in non-certificated form
usually by an institutional custodian and be accounted for in the
books of the custodian.
In many cases, mainly where the settlor is satisfied with specifying
both the type of investment (e.g., a category of municipal bonds)
and the classification of the custodian (i.e., banks meeting certain
criteria), the settlor may be satisfied with only a “blind trust” type
of report in which only the performance of the portfolio and not the
location of assets or the identity of the manager or assets, is actually
reported. Substantial institutional custodians in most offshore
centers offer this type of custodial service.
Duress provisions:
The trust will contain “duress” provisions. If the trustee or the trust
assets are threatened in any way whatsoever, the duress provisions
will be triggered.
The key duress provisions are as follows:
 Automatic extension: In duress, the term of the trust is
extended, automatically or at the discretion of the trustee, if
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creditors appear near the end of the term of the trust or an
event constituting “duress” occurs.
 Removal of assets: In duress, the trustee is directed to
remove the assets from any jurisdiction in which the trustee
believes that they may be subject to seizure.
 Selection of alternate trustee and jurisdiction: In duress,
the trustee may be instructed to appoint a different trustee in
another, or any one of several asset protection jurisdictions
and arrange to have the trust become subject to the laws of
that jurisdiction. Under some types of provision, this can
happen automatically. For example, if a court in the offshore
situs of the trust was petitioned to order a trustee subject to
the jurisdiction of that court to surrender assets, the trustee
could be automatically removed as trustee and the
jurisdiction of the trust switched to a different jurisdiction.
Each of these duress provisions is specifically designed to thwart
collection efforts.
The Settlor is protected from contempt.
The trust is structured so that; any instructions received by the
trustee from the settlor (or any beneficiaries) - that are delivered
pursuant to court order - are deemed given under duress and are to
be disregarded.
Any act taken by the settlor under duress will be ineffective to
bring the assets within the ordering court’s jurisdiction. As a result,
the settlor can fully comply with any court orders to instruct the
trustee to deliver assets.
Trust treated as valid legal entity.
The trust and the transfer of any assets to the trust will be classified
as a transaction worthy of judicial respect. This means it will have
legal substance, and not be regarded as merely a sham.
All formalities required by the United States and the foreign
jurisdiction, including registration, are observed, with the
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expectation that this will start the running of any statute of
limitations, at least in the foreign jurisdiction.
Now that you know what a properly created trust should do, let’s
examine how to create such a trust.

Creating An Impenetrable Trust
The irrevocable trust is the ONLY type of trust I recommend and
put together for my private clients AND it is THE protection tool
that I recommend for you. Why? Because it’s the only trust that
truly provides you a very high level of protection from judgment
creditors.
Remember key number two? To ensure the bulletproof
effectiveness of the trust, the transfer of assets into the trust must be
made under circumstances that cannot be considered as a fraudulent
conveyance.
An irrevocable trust is created so that it cannot be revoked or
rescinded by the grantor for a definite term. This means that once
you establish and fund the trust, you voluntarily surrender your
ability to reclaim your property for a definite period of time.
With the transfer of assets to an irrevocable trust, you technically
give up both control and ownership of the property.
An irrevocable trust can own any type of property, but it should
only hold property that adds value to the trust. The trustees’
management decisions must follow wise investor rules and be
guided by the investment objectives stated in the trust.
While the trust is in effect, you can legally and securely make an
outright gift of property to the trust, or even sell assets to the trust if
it has accumulated adequate assets to pay you. But to be effective
as an asset protector, the irrevocable trust must be correctly
structured and maintained in five important ways:
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NOTE: The following situation applies ONLY if you are
attacked. Prior to any attack, you can still control any and all
distributions. Also, if you come under attack and must resort to
the below procedures, your foreign trustee DOES NOT need to
know where your assets are, thus they can NOT be stolen from
you in any way.
1. You as the grantor can’t retain any power to revoke, rescind,
or amend the trust. The trust must explicitly state that it
cannot be rescinded, amended, or revoked by the grantor.
2. You (the grantor) can’t retain any rights, either directly or
indirectly to reclaim property once transferred to the trust.
All conveyances to the trust must be absolute and
unconditional, with no strings attached.
3. You (the grantor) can’t assert any authority on how the assets
will be managed or invested, or whether trust property should
be sold or retained. These decisions must be delegated
exclusively to the trustee.
4. You (the grantor) can’t assert any authority over income
generated from the trust property or how the income will be
distributed, except as initially provided in the trust.
5. You, (the grantor) can’t serve as trustee or appoint anyone as
trustee who is not considered arms length. The courts can
closely examine the relationship between grantor and trustee
to determine whether the trustee is merely the grantor’s alter
ego.
The ultimate protection provided by your trust depends greatly on
the degree to which you give up control. The more control you
maintain, the greater the chance creditors can reach the assets you
transferred to the trust. Equally, less control means less chance that
your creditors can successfully attack the trust assets.
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Why A Revocable Trust Offers No Protection
A revocable trust, or “nominee” trust as it is sometimes referred to,
is a much more common type of trust-only because it allows you,
(the grantor) the comfort of changing your mind.
These trusts are useful for your estate and tax planning purposes,
but are not good enough to even consider adequate for asset
protection. Creditors can generally reach assets transferred to the
revocable trust as easy as they can attach assets that are simply in
your name. By reserving the right to revoke the trust, you also
reserve the ability to take the property back from the trust.
Therefore, any of your creditors, through a number of techniques,
could compel you to re-transfer the trust assets for their benefit.
The rights of your creditors to access property placed in a revocable
trust are different in each state. Some states provide that in the
absence of a fraudulent transfer the grantor’s creditors cannot reach
the conveyed assets, even though the grantor reserved the right to
revoke the trust and income from the trust.
In most states, the decision depends on whether you retained a
general power of appointment as to the remainder, together with a
life estate. This combination of powers has been viewed by several
courts as comparable to property in the name of the grantor.
It’s not smart to retain both powers, and is riskier in some states
than in others. Either a life estate or power of appointment standing
alone doesn’t give you the same result.
For example, a life estate would be considered an asset in a
bankruptcy proceeding. It would then go to your creditors. The
bankruptcy trustee can also declare any other right or claim to any
other interest in the trust, whether present or future, actual or
contingent, that the bankrupt grantor reserved.
If you transfer assets into a revocable trust and reserve the right to
revoke the trust, or control the disposition of principal and interest,
your creditors, either by common law or statute, can reach the

64

assets transferred to the trust. Normally, your creditors must first
proceed against assets in your name. Only when these assets cannot
satisfy the claims can the creditors look to your revocable trust
property.
These scenarios take for granted that the transfer to the trust was
not fraudulent. The rights of creditors, in these instances, are not
based upon the conditions surrounding the transfer, but upon the
powers of the grantor in respect to assets now in the trust. In the
predominant number of cases, circumstances will allow your
creditors to reach your revocable trust assets.
So, avoid a revocable trust if you want definite protection from
creditors. The irrevocable trust remains the only trust that gives you
sound protection. Only two circumstances exist when revocable
trusts can effectively be used as an asset protector.
First, when the trust is used to shield property from an IRS lien. If
your property is transferred to the revocable trust before the lien is
filed, the property will not be subject to the lien and you can later
sell or transfer it without the obstacle of a lien.
You might wonder why the IRS can’t recover property in the trust
like a private claimant? The truth is that the IRS can. The difference
is that the IRS hardly ever pursues transferred property, even when
there is a probability of recovery.
A private litigant, less tangled up in bureaucracy, is much more
likely to attack any property exposed in a revocable trust. In spite of
IRS laziness, you should still shelter property, particularly any real
estate, in an irrevocable trust rather than rely upon the shaky
protection of a revocable trust… even when you owe the IRS.
The second potential use of a revocable trust offers significantly
greater safety. Say you and your spouse each set up revocable
trusts, but you each transfer your own assets into your spouses trust.
You no longer control the property you formerly owned, and your
creditor can’t easily reach assets in your spouse’s trust.
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Revocable trusts have become popular with the living trust (or
“loving” trust), which is usually nothing more than a revocable
trust. The living trust is useful as a way to avoid the expense, delay,
and notoriety of probate.
It doesn’t give you any tax advantages or disadvantages, and it
certainly doesn’t offer you any noteworthy asset protection, other
than in the two above scenarios, unless it is an irrevocable living
trust.

Why A Domestic Irrevocable Trust Isn’t Enough
Even if your trust is irrevocable, as long as it is living in the United
States, meaning subject to the long arm of our country’s laws, your
assets are in jeopardy. As we’ve already covered, no country in the
world automatically enforces judgments from any United States
court. This is probably because all other nations are worried about
one aspect or another of our anti-trust, environmental, securities
and tort laws. Some jurisdictions simply do not recognize any
United States judgments and require a trial de novo (meaning a
brand new trial).
Other jurisdictions have a way of doing things whereby certain
United States judgments can be recognized (usually not criminal or
financial in nature) provided certain procedural hurdles (which may
amount to a mini-trial) are met. The decisive US case is Hilton v.
Guyton, (1895). In essence, “No law has any effect, of its own
force, beyond the limits of the dominion from which its authority is
derived.”
The bottom line is simply this “that no country in the world will
automatically enforce US judgments.” Every country requires the
matter to be litigated again in one manner or another. Thus, if you
have an attack pending, you will most probably move the trust to
another country (a two-hour process at most). At this stage, you
might find it helpful to choose a country with an aggressive set of
asset protection laws, but perhaps not.
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So in order to provide maximum protection, you need to choose an
offshore jurisdiction. How do you do that? The easiest and smartest
way would be to consult with a credible provider, like Trust Makers
Advisors. They would give you the information and guidance to
better select your options.
It is not critical to choose one of the “favorites” of the asset
protection crowd. In fact, stay away from many jurisdictions,
especially the Cook Islands. My favorite jurisdictions to initially
settle a trust are Belize and St. Lucia for three reasons.
1. The trust companies in these countries are easy to deal with.
2. Each of these trust companies is content with my evaluation
that the client is clean.
3. Neither of these trust companies insists that they have power
over and knowledge of your assets. Many trust companies
(just try to hire one in The Caymans, Bermuda, the Bahamas,
England or Canada) insist that they have full knowledge of
the assets in trust and power over them. This is simply not
acceptable.
Choose a trust company in a country that recognizes trusts and the
trust company is not insistent on control over the client.
Again, US judgments cannot be enforced abroad. That is the reason
Asset Protection Trusts are set up using an offshore trust company,
therefore invoking the laws of an offshore jurisdiction. The
jurisdiction does not matter because nobody recognizes our
judgments… Period. So let’s redefine an asset protection trust:
An Asset Protection Trust Is Any Trust Formed For A Term Of
Years In A Foreign Jurisdiction Which:
1. Either does not recognize or imposes significant barriers

to the recognition of United States judgments
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Majorities of jurisdictions simply do not recognize United States
judgments and require a trial de novo (which means trying the case
all over again, as if it had never been tried before).
Other jurisdictions have a procedure whereby certain United States
judgments can be recognized (usually not penal or fiscal in nature)
provided certain procedural hurdles (which may amount to a minitrial) are met. No country in the world automatically enforces
judgments from any United States court.
This is probably because all other nations are worried about one
aspect or another of our anti-trust, environmental, securities and tort
laws.
2. Has enacted a Statute of Elizabeth override provision

The terms “Statute of Elizabeth override provision” or “anti-Statute
of Elizabeth provision” refers to a modification to traditional
United Kingdom fraudulent conveyance laws eliminating or
reducing the powers allowed to future unanticipated creditors.
These terms refer to laws enacted in foreign jurisdictions, which
make it very difficult or impossible to have the courts of that area
recognize and enforce a judgment from a different jurisdiction.
The laws in these jurisdictions usually require a trial de novo,
applying their own fraudulent conveyance laws. Usually the burden
of proof for the aggrieved creditor will be higher (e.g., “beyond a
reasonable doubt”), the statute of limitations will be very short, and,
sometimes, the new jurisdiction will only allow creditors existing at
the time of the transfer (and not creditors coming into existence
after the transfer) to bring claims.
Whenever possible, simplify the process by choosing a jurisdiction
that does not have a Statute of Elizabeth provision.
3. Imposes strict procedural barriers to actions brought in

that jurisdiction-attacking
jurisdiction.

trusts

settled

in

that
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There will be specific rules of preceding which favor the interests
of the individual for whom the trust was set up.
The following three trust characteristics are generic to most asset
protection trusts but are not technically “requirements.” These
factors are important from a domestic asset protection point of view
only because they are typical steps taken to prevent the settler’s
interest in the trust from being available to creditors of the settlor.
It is widely accepted under Domestic law that the settlor’s interest
in a trust structured with these three characteristics is so contingent
and indefinable that it is unreachable by the settlor’s creditors.
A. Normally, at least if the settlor (the person establishing
the trust) of this trust is a United States resident, the trust
will also be irrevocable for a period of years.
The term of the trust is extended if the assets are in jeopardy.
B. Have beneficiaries other than the settler.
The beneficiaries will be designated by the settlor and can
normally be changed at any time by the settlor to anybody
other than the settlor. Sometimes when domestic creditor
protection is not required for the entire life of the trust (e.g.,
when the settlor is expatriating and has no other assets
subject to the jurisdiction of any United States court) this
prohibition on the settlor naming himself as a beneficiary is
structured to be temporary or to terminate upon the
occurrence of certain specified events.
C. Position the settlor as a contingent remainderman18.
The best way to protect your assets is with an asset
protection trust and the best place to set that type of trust up
is in an offshore jurisdiction.
18

The person who inherits property when someone passes away, and has executed a “life
estate deed.” For example, Jack owns a house. He deeds it to himself for life, and then to Jill
upon his death. Jill is the remainderman.
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That doesn’t mean your assets will leave the United States, in
the majority of cases they’ll stay right where they are, the
only difference will be that now they are untouchable under
United States law simply because of the trust structure itself.
Now that we’ve covered the essential points for choosing the right
type of trust, let’s get back to my list of ten keys to asset protection.
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Key Seven:
Pigs Get Eaten
I encourage the majority of people I communicate with to DO asset
protection… but I also advise them not to overdo asset protection.
What I mean by this is that you must make sure that after your plan
is complete that you still have plenty of assets in an unprotected
environment to pay your reasonably anticipated bills.
I also advise that asset protection is not for personal residences.
Normally, you leave personal residences outside of the protected
environment.
Many clients ask about reducing or eliminating insurance once
proper asset protection is implemented. This is almost always a bad
idea because insurance is:
Treated as unprotected cash available for creditors (thus
insulating against a claim that a plan was settled with a
fraudulent conveyance).
Insurance policies normally provide a good defense.
Remember, asset protection can keep your money safe; it
cannot keep you from being sued and perhaps being eaten up
by the costs of defense. Also, a plan is for long-term savings
and should never be settled with assets necessary for day-today (or even month-to-month) expenses.

Key Seven Summary:
Keep enough wealth outside of your plan to fulfill your
reasonable anticipated debts.
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Key 8:
Beware Of Asset Protection Scammers
One of the most utilized resources for information is the evergrowing Internet. So it’s worth mentioning that you should stay off
the Internet if you are looking for reliable, credible asset protection.
As the popularity of the Internet has increased, so has the number
of asset protection scammers. Fully 95% of the sites on the Internet
advocating asset protection are also advocating some sort of tax
evasion or secret (illegal) bank account.
I’ll soon be repeating this survey (it was widely reported and
covered by MSNBC, FOX, CBS, CNN and many other news
programs). I am sure that the information on the Internet has gotten
even slimier since then. Remember, if it sounds to good to be true,
it probably is. As we’ve already covered, asset protection is not a
strategy designed to save you any taxes.
Most of the sites offering asset protection or offshore tax planning
are simply well worded scams. Recently, I surveyed 1,000 online
“offshore banking sites” and fully 99% of them encouraged or
advocated some sort of tax fraud (normally claiming that the
deposited funds were invisible to creditors and the IRS and often
combining this with an offer of a debit card). That is nonsense.
Get advice from a seasoned pro with a brick and mortar presence.
PERIOD.
If you need advice other than what you discover in this book, or
you want to find out about tax reducing strategies, then get advice
from an international tax professional.
The only company and site that I can recommend is
Trustmakers.Com. Other than that, stay off the Internet. Contact a
Trust Makers Representative for more information at their toll free
number (888) 916-7070.
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In the meantime, please, familiarize yourself with the telltale signs
of a scammer:
If they ask you to trust them or promise a big tax saving with
an offshore trust, RUN.
Familiarize yourself with the good sources of information on
traps and scams.
Educate yourself before you make a move and you will avoid
a lot of problems.

Key Eight Summary:
Be damned sure your source of information is credible before
you buy into anything they are saying.
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Key 9:
A Plan Should Be Transparent To You
A properly done asset protection plan should not change the way
you live your life or what you do with your day. You should not be
spending your time secretly hiding things, or have the feeling that
you must lie to benefit from your asset protection. Avoid
convoluted, expensive, and confusing structures. It should be
simple and easy.
Also, your asset protection plan should also integrate seamlessly
with your estate planning choices.

Key Nine Summary:
The goal is to remove the fear of financial attack and to “sleep
better” once you have your asset protection plan in place, not
engage in a moral dilemma or struggle with a guilty conscious
and constant monitoring.
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Key 10:
Reread Key Number 4.
Okay…maybe you’re thinking, “Geez what a copout, he added this
just so he’d have an even ten.” No…this is the real key. Stay in
control of your money. You never have to give up control or risk
your assets in order to protect them. Assume every trust company is
crooked and trust nobody… not because there aren’t trustworthy
companies, but simply because you don’t have to trust them. Just
use common sense. Realize that asset protection is more than a
“plan,” it’s a process and the best way to start is to educate yourself
and take control of your destiny.
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Chapter 6
The Family Limited Partnership (FLP)

A

lthough the trust is the primary asset protection device, you
might also benefit from the use of a Family Limited
partnership. To gain the ability of obtaining charging order
protection (see pg 52), discounts for federal gift tax purposes, and
having control over certain designated assets, you can combine a
foreign APT with a domestic family limited partnership (FLP).
Let’s first examine what a family limited partnership is. The family
limited partnership is a popular way to separate liability-producing
assets and turn assets that are attractive to creditors into assets that
are unattractive to creditors.
For example, you might own an apartment house and a nice stock
portfolio. You can separate your apartment house into one family
limited partnership and put your portfolio into a different family
limited partnership or an asset protection trust. It’s not a good idea
to put liability-generating assets into a trust.
It’s important that you know an FLP in and of itself is NOT a solid
asset protection strategy. In light of its growing popularity (and it’s
importance in conjunction with an asset protection trust), I’ve
included the important details for you here.
The trust should hold non-liability producing assets, normally bank
accounts, and securities. (Sometimes you may put a home, which
requires the services of a local expert to transfer). If you hold
liability-producing assets in your own name, such as a business or
an apartment house, these should be put into a FLP for protection.
If you own stock in privately held businesses, this stock should be
put directly into the trust.
The benefit of this structure is this; if there is a slip and fall at your
apartment house and you are sued, the creditors can’t attack all of
your assets. By putting the apartment house into the limited
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partnership, the judgment creditor cannot seize either the apartment
house or the stock portfolio; instead, they must get a “charging
order.” This means the judgment creditor can only attack the asset
involved in the litigation… in this case that would be the apartment
house.
So, a family limited partnership is a best used as a way of
separating ownership from control. A family limited partnership
has three parts:
1. The investment (the apartment house)
2. The limited partner (who has no say in what is distributed or
done in regards to the investment)
3. The general partner (who has complete say in what is done).
Under this structure, the foreign APT is the 99% limited partner
and the settlor is the 1% general partner. Under this structure, you
will settle a foreign APT at the same time that you create the
domestic FLP. As the illustration on the following page will show,
you, the client, are initially the general and the limited partner.
The 1% general partner has full control over the FLP and its assets.
The 99% limited partner has no control over the FLP or its assets,
but has almost all of the ownership.
Because a partnership requires at least two different partners under
state law, another person or entity can attain a temporary interest
until the foreign APT becomes a limited partner. Of course, use of
such a person or entity would not be necessary if your spouse were
involved as a second partner in the planning.
Here’s how it works. You give the limited partner 99% interest
(ownership) and 0% control with no liability. You give the general
partner 100% control and 1% interest (ownership).
The limited partnership interest is held by your asset protection
trust. If a creditor tries to attach a judgment to the family limited
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partnership, you (the general partner with all the control) get to
decide how much, if anything, to distribute.

The process is outlined by the Uniform Limited Partnership Act,
which says the judgment creditor only gets what the general partner
(you) decides to distribute... which is often nothing.
The folks who wrote the Uniform Limited Partnership Act inserted
this charging order concept into the act to prevent the creditors of a
partner from wreaking havoc on the partnership business. However,
these same provisions can be utilized in the family limited
partnership context to prevent the distribution of funds to the
judgment creditor. This is because under the law the general
partner, who is likely to be the establisher of the asset protection
trust, can prevent distributions.
An additional little bonus is that the Internal Revenue Service has
also held in Revenue Ruling 77-137 that the creditor with a
charging order is treated as a substituted limited partner for tax
purposes.
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As a result, the judgment creditor is burdened with the tax bill
resulting from ownership without gaining the ability to force a
breakup or a sale of the partnership or distributions from the
partnership. In other words, he gets no money, but acquires the tax
responsibility.

Structuring Your Family Limited Partnership
For Utmost Protection
It is relatively uncomplicated to organize a family limited
partnership. Here are the elements necessary for creating the
articles of partnership:
(1)

Your name, address, purpose and length of the
partnership;

(2)

The capital contribution of each partner;

(3)

The percentile distribution of profits and losses among
partners;

(4)

The respective duties and responsibilities of the
general partner;

(5)

The respective duties and responsibilities of the
limited partner;

(6)

General partner compensation. (Provisions for death,
retirement, incapacity or bankruptcy of general and
limited partners);

(7)

Provisions for the termination and liquidation of the
partnership.

Your completed partnership articles must be filed in public records
in accordance with your state law. As mentioned earlier, most states
have adopted the Uniform Limited Partnership Act in its original or
revised form, although several states have adopted their own
limited partnership laws.
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In California and several other states with their own laws, a limited
partnership is treated more like a corporation. They tend to grant
the limited partners the many advantages of corporate stockholders,
but without taxing the partnership as a corporation.

How To Organize Your Family Limited Partnership
If you are married, you can serve as general partner, and both you
and your spouse may be limited partners. If you have children,
consider giving them a gift interest.
If you are unmarried, you may serve as general partner and your
limited partners can be those relatives or friends who may be your
intended beneficiaries. This is merely a suggested option and is not
necessarily the way you have to set up beneficiaries.
It is important to remember that it is not necessary for an actual
person(s) to serve as either general or limited partners. A
corporation, trust, or other general or limited partnership can be a
general or limited partner. You have considerable flexibility to
satisfy both your estate planning and asset protection objectives
with a limited partnership.
Clearly, you’ll want to give the more at-risk partner the smallest
partnership interest. If it is the husband, then he may own a 2%
interest while the other family members divide the remaining 98%.

Transferring Assets To Your Partnership
You can basically transfer any personal asset; such as a home, cash,
investment securities, or even a 100% stock interest in a closely
held corporation, directly to your FLP.
You will receive a limited partnership interest in the partnership
based on the transfer of assets. Cash contributions can also be
treated as loans, (but this offers you no protection since a creditor
can then attach the loan proceeds that are owed to you). So for
protection, you can utilize these other possibilities:
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Liquidate your operating corporation and donate its assets to the
limited partnership. Begin by transferring all the corporation’s
assets to yourself, in exchange for re-transfer of the corporate
shares back to the corporation. Then, donate these same assets to
the limited partnership. This increases the basis of the general
partners capital account in the partnership, and also remains a taxfree transaction, provided the corporation has a positive net worth.
You may directly contribute your company shares to the limited
partnership. This, too, presents no tax problems because the
corporation will not dissolve while the limited partnership becomes
its shareholder.
Partners in a limited partnership can distribute their percentage
ownership interests in any manner they desire. This is a very
important feature in asset protection. You may, for instance,
contribute most of the assets to the partnership and receive, in
exchange, the smallest partnership share.
Think about this in terms of protection from creditors. You might
donate your home and other major personal assets to the
partnership, and accept only a negligible 1% or 2% partnership
interest in return. Your spouse, your children, or both and one or
more of the various estate planning trusts can own the remaining
partnership interest.
Seek an advisor to help you to structure your partnership favorably.
Again, I recommend you visit http://www.trustmakers.com/ or
call them at 1-(888) 916-7070. They are capable of doing all the
work for you at a very reasonable fee.
The bottom line asset protection principle here is that you own only
a negligible partnership interest. This will ensure that any creditor
who pursues your partnership interest the possibility of gaining
only negligible interest.

81

More On How An FLP Can Protect Your Assets
In taking into account the Family Limited Partnership (FLP), two
fundamental questions are:
(1)

How does a FLP protect assets?

(2)

How much protection does a limited partnership
provide?

Let’s again review the position of the partner in the family limited
partnership, so you can completely understand the uselessness of a
creditor who attempts to collect a claim through a limited
partnership interest. The creditor of a limited partner has only these
options:
a) To seek to attach or assess the debtor’s profits from the
limited partnership;
b) Attempt to seize the all of the interest of the partnership;
c) To try and reach the debtor’s share of the partnership
proceeds once the partnership is liquidated and the debtor’s
partner’s interest in the partnership’s remaining surplus, after
payment of all partnership is distributed to the partner.
Looking at each of these options, you’ll notice that (a) is usually
meaningless because profits can be deceptive, particularly when the
limited partnership is a family affair and the interests of the
participants associated, i.e., the general partners, can easily vote
themselves a bonus, or pay themselves more salary, insuring no
surplus is available to pay profits. In this way, you can see that a
limited partnership is quite like the family-owned corporation.
Dividends are rarely paid and can be stopped at random. Excess
funds that otherwise would be paid as dividends, can as easily be
taken out of the corporation, (or partnership) as payroll, bonuses,
loans, subcontractor work, or vendor payments.
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Bottom Line: A creditor who is waiting for dividends to be paid
can be in for a very long, VERY frustrating and ultimately
profitless wait.
Option (b), the seizure of the limited partner’s interest, is a
somewhat complicated process. The judgment creditor of a limited
partner can obtain from the courts something called a charging
order19. A charging order “charges” the limited partner’s interest in
the partnership with payment of the judgment.
The charging order’s primary function is to protect partners that are
not involved in the debts of the debtor-partner. If the charging order
does not result in payment, (which it typically won’t) the court may
appoint a receiver to collect profits or liquidation proceeds due the
debtor.
Fortunately for the debtor, the involvement of a receiver doesn’t
really make any more difference in getting payment than what the
creditor was able do on his own.
The Uniform Limited Partnership Act makes a stipulation for the
charging order as the exclusive remedy of the creditor and can only
be opposed by the debtor and no other partners. The court can order
the interest of the limited partner sold at public auction to satisfy
the claim, but this has practical limitations:
 Any partner(s), using their own funds, can purchase the
debtor partner’s interest. –Or The remaining partner(s), using partnership funds, can
purchase the debtor-partner’s interest on behalf of the
partnership.
The court can put a stop to the possibility of abuse by fixing the
value of the limited partner’s interest, to prevent it from being
fraudulently acquired by the other partners, for an amount that is
significantly less than its actual value. Nevertheless, this amount
19

Charging order is a statutorily means for a creditor of a judgment debtor, who is a partner of
others, to reach the debtors beneficial interest in the partnership, without risking dissolution of
the partnership.
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may also be a far smaller amount than the total of the creditor’s
judgment. A family limited partnership generally has little value,
and it is remarkably easy for general partners to scatter any net
worth the partnership does have.
Besides, the debtor would only own a small interest in the
partnership. The debtor-partner or his creditor wouldn’t hold
anything of great value, even if the partnership had a significant net
worth and high profitability.
There are other defensive strategies but from the debtor’s position,
the limited partnership secures the partnership interest from the
majority of creditors. There are too many hoops to jump through
before there is even a chance of some recovery.
The truth of the matter… very few creditors are that determined.
Most give up on their claim rather than spend all the time and effort
on a state of affairs that produces so little in return.
The limited partnership also differs from most other asset
protection strategies in another important way. When property is
put in trust or gifted to a third-party, the creditor may have an
obstacle-free shot at the assets by claiming a fraudulent
conveyance. This is an often-pursued strategy because the creditor
wins 100% of the transferred asset, should he prevail in court.
With a limited partnership, there is nothing worthwhile to attack.
All the creditor has before him is a thicket of obstacles, because a
debtor-limited partner owns a very small ownership interest when
compared to his contribution to the partnership.
The creditor, then, will have no chance of recovering the conveyed
assets, but must settle for the limited partnership interest and a
meaningless victory.
Option (c), waiting for the termination of the partnership is no
brighter. Since payment of liquidation proceeds to the creditor
requires dissolution of the partnership, it is again a situation entirely
beyond the creditor’s control, and one entirely within the control of
the debtor and his family.
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Most partnerships have a permanent existence and are only
terminated when the partners decide to terminate, thus they are not
frequently dissolved. The partners may even keep the partnership
intact until the creditor’s judgment expires.
Bear in mind that a creditor can do absolutely nothing to compel
partners to either pay dividends or liquidate the partnership and pay
net proceeds to the partner – or his creditor.
There are plenty of savvy ways to make the interest in a limited
partnership even less enticing to creditors. Here are two:
(1)

Notify the creditor that the limited partnership will
withhold all income distributions. The creditor will not
receive any payment. Once satisfied this is true, the
creditor will likely negotiate a favorable settlement. A
creditor’s attorney must oftentimes explain the
hopelessness of the situation to the creditor, and a
knowledgeable creditor’s attorney will communicate
that fact.

(2)

As assignee of the debtor’s interest in the partnership,
the creditor can be forced to pay the income taxes due
from the seized partnership interest, even if the
creditor received no payment. The creditor will then be
forced to pay money out, when his goal was to collect
money.

Any partnership agreement should contain a provision that at the
election of the general partners, the limited partners will pay their
fair share of tax on any profit-whether or not they actually received
the profit. This will greatly discourage a creditor who now sees the
partnership interest as a liability rather than an asset.

Chapter Summary
Asset protection protects your valuable assets (business, savings,
house, cars, stock bonds, IRA’s etc.) from creditors and predators

85

who try to get their hands on them. An FLP is often incorrectly
touted as a reliable tool for protecting assets. It is best used ONLY
as a way to separate ownership from control and can be a powerful
add-on to your asset protection trust.
If you hold liability-producing assets in your own name, such as a
business or an apartment house, these should be put into an FLP for
protection. If you own stock in privately held businesses, this stock
should be put directly into the trust. An FLP, in and of it, is not
sufficient enough to be termed a complete asset protection solution.
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Chapter 7
How Predators And Creditors
Attack Asset Protection Trusts

I

n this chapter, we will go over the various techniques used by
the professional takers to attack asset protection trusts. I will
use some extreme hypothetical examples to illustrate the power
of properly implemented protection, covering first an attack in the
United States courts and then one that would occur abroad.
A. United States Courts
Hypothetical # 1 -The “Old And Cold” Asset Protection Trust
You’ll recall from Key #2 that I use a term called “old and cold,”
which means a plan has been established and in force long before
any attack takes place or before any creditors become known to
you.
Let’s say the settlor of our hypothetical trust is a surgical resident in
New York. We’ll call him “Dr. Settlor” for this illustration. In
1995, Dr. Settlor inherited $8 million of high-grade tax-free
municipal bonds. He has never touched his principal or interest. Dr.
Settlor has no debts at all, except current living expenses such as
his telephone and electricity and one credit card, which he pays off
each month.
Dr. Settlor is currently unmarried, but is engaged. His fiancé does
not know of the invested funds, now worth substantially more than
$12 million dollars. Let’s now add to the mix that fact that in 1993
he established an asset protection trust in a foreign country (again it
doesn’t matter where because no foreign country recognizes US
judgments).
The money is kept invested in the same class of mutual bonds with
a major New York bank. In 1998, Dr. Settlor finishes his surgical
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residency and gets married. He opens an orthopedic surgery
practice in New York specializing in sports medicine. By 2000, he
has his own operating suite at an office on Park Avenue.
Dr. Settlor works hard and builds a good practice. He buys a house
in Westchester and by 2003 they have two small children, a nanny
(illegal), a full-time maid (also illegal), six secretaries and nurses
(legal) and a pool man (part-time). He is netting $800,000 to
$900,000 per year, working 16-hour days.
So far, Dr. Settlor has no financial problems, but…his marriage is
getting rocky and he “drinks a little.” A new patient, a principal
ballet dancer for the New York City Ballet has developed arthritis
of his hip and comes in to Dr. Settlor for what is, by then, a fairly
routine hip replacement surgery.
On the night before the surgery, Dr. Settlor has a terrible fight with
his wife. He leaves home, calls the Athletic Club to book a room,
and, after he arrives, pours himself into a bottle. The next day, after
breakfast and “a small nip of the hair of the dog that bit him,” he
walks to his own hip replacement facility, slightly drunk but able to
hide it.
Dr. Settlor does a beautiful surgery…the only problem is he does it
on the wrong hip. Then it gets infected and 10 days later the wrong
leg has to be amputated at the hip. Of course the ballet dancer sues
Dr. Settlor, becoming the judgment debtor.
The ballet dancer’s attorney assumes that the prominent Dr. Settlor
is a great candidate for a lawsuit and, after all, he is clearly
responsible for a heinous error. After a long four-year battle, the
judgment debtor receives a judgment of $25,000,000, one million
of which is covered by Dr. Settlor’s errors and omissions insurance.
At the time of the judgment, the only United States situs assets of
the settlor are small accounts receivable, the equity in his house and
a four-unit apartment house owned by a family limited partnership.
Immediately after the judgment, the settlor’s medical license is
revoked.
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Analysis:
In this first hypothetical example, we have a situation where the
settlor of the asset protection trust has committed a grievous wrong,
he has a substantial judgment against him personally, and he has
adequate funds in his asset protection trust to satisfy a major
portion of the judgment. The trust is “old and cold,” all formalities
have been observed and the trust was settled with a transfer, which
was clearly not fraudulent.
Here’s what happens next.
Discovering the trust - State Courts:
The judgment creditor, through his highly motivated lawyers, will
immediately proceed to collect on the judgment. One of the first
things that the judgment creditor’s attorneys will do as part of this
collection process is a debtor’s examination under state law.
At this examination the judgment creditor’s attorneys will possibly,
but not definitely, depending on their experience and motivation
(often the least experienced attorneys are given this ignoble job),
ask a question which would require Dr. Settlor to disclose the old
and cold asset protection trust.
Dr. Settlor has not and should not, under generally accepted
accounting principles, put his interest on his financial statements.
By this time, if Dr. Settlor has only gotten “blind accountings,” he
may not even know where the assets are situated or what they
specifically are. Often an attorney conducting a debtor’s exam will
focus on tracking assets and totally miss the big picture.
We will assume that the attorney conducting the exam was able to
discover the asset protection trust. Further, Dr. Settlor has an
attorney who immediately notified the foreign trustee of the
judgment, which automatically triggered the duress provisions of
Dr. Settlor’s trust.
Even if Dr. Settlor’s attorney did not notify the trustee, all that it
would take to possibly trigger the duress provisions is a call or
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letter from the judgment creditor’s attorneys to the trustee
requesting information. When this happens, because of the duress
provisions, the assets were then most likely placed in a trust
custodial arrangement with a major bank in some other stable
jurisdiction comparable to New York.
The trustee knows that any instructions from the settlor delivered
pursuant to a court order are to be ignored.
Seizing non-trust United States situs assets
The United States situs house, accounts receivable, and personal
property, to the extent that they are not exempt from execution,
have been seized. The proceeds from these assets are inadequate to
satisfy the judgment.
Dr. Settlor and his wife have a family limited partnership. This was
included in the hypothetical because the use of a family limited
partnership is a popular way to turn attractive assets (i.e. an
apartment house) into unattractive assets.
Remember, this is a technique whereby the asset protection trust
may own U.S. situs assets. The assets become unattractive to a
creditor because, by placing the apartment house into the limited
partnership, the judgment creditor’s remedy changes.
As you remember, the judgment creditor cannot execute directly
upon the apartment house and force its sale. Instead, the remedy is
outlined by the Uniform Limited Partnership Act, which provides
that “On application to a court... by a judgment creditor, the court
may charge the partnership interest of the partner with payment of
the judgment...the judgment creditor has only the rights of an
assignee of the partnership interest.”
This act also provides that “An assignment entitles the assignee to
receive... only the distribution to which the assignor would be
entitled.”
The drafters of the Uniform Limited Partnership Act inserted this
charging order concept into the act to prevent the creditors of a
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partner from disrupting the partnership business. However, these
same provisions can be utilized in the family limited partnership
context to prevent the distribution of funds to the judgment creditor.
This is because under relevant partnership law the general partner,
who is likely to be a family member or a corporation controlled by
family members, can prevent distributions.
The Internal Revenue Service has also held in Revenue Ruling 77137 that the creditor with a charging order is treated as a substituted
limited partner for tax purposes.
As a result, the judgment creditor is left with the tax consequences
resulting from ownership – without the capacity to force dissolution
of the partnership or distributions from the partnership.
Attacks against Dr. Settlor’s offshore trust - State Courts
The judgment debtor’s attorneys first tried to collect the judgment
from traditional United States situs assets. After that failed and the
attorneys for the judgment debtor heard of the trust, the judgment
creditor’s attorneys had their expectations rise since there was a
substantial sum to satisfy the judgment. It is likely that the
attorneys for the judgment creditor would go through the following
analysis:
Attaching Debtor’s reversionary interest:
Q: Does the settlor have a sufficient ownership in the trust to
enable it to be attached?
A: The simple answer is that he does not. The trust has been
carefully crafted to avoid exposure. The settlor does not have a
sufficient interest in the trust to make it reachable. The settlor is a
“mere remainderman.” With respect to this issue in a bankruptcy
proceeding, the settlor might present an argument pursuant to
section 541 of the Bankruptcy Code that the trust proceeds are not
properly included in the estate.
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This section provides in pertinent part that “a restriction on the
transfer of a beneficial interest of the debtor in a trust that is
enforceable under applicable no bankruptcy law is enforceable
under this title.”
The United States Supreme Court has recently held that “applicable
non-bankruptcy law” includes both state law (e.g. spendthrift
clauses) and federal law (e.g. ERISA - qualified pension plans
including anti-alienation provisions). The Court did not decide
whether this phrase encompasses the laws of foreign countries,
such as England and France.
This type of analysis often comes up when courts in the United
States are called upon to enforce judgments obtained in other
countries. Traditionally, United States courts respect the laws of
foreign jurisdictions, even if such laws appear to violate many of
our fundamental rights.
Attacking the “Old and Cold” transfer as fraudulent
Q: If the settlor’s interest in the trust cannot be attacked, can the
transfer to the trust be set aside as a fraudulent conveyance?
A: New York law would apply and in this case, this 11-year-old
transfer made at a time when the settlor had no debts and more than
adequate income to meet his needs was clearly not fraudulent.
The courts would have no choice but to hold that the original
settlement of the asset protection trust was not fraudulent and that
the trust was worthy of respect, particularly if the business
justifications for the trust were emphasized in the documentation.
Further, even if a United States court were to find the transfer
fraudulent, it is unlikely that the judgment creditor could reach
them. Under the facts of this hypothetical, the poor judgment
creditor will likely spend the rest of his life attempting to garnish
the wages of an unemployable, alcoholic, former doctor.
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Until the asset protection trust terminates and proceeds are
distributed to Dr. Settlor, the judgment creditor does not have any
significant assets to attach.
Even upon distribution, the judgment creditor will only be able to
attach the assets if:
(1) He knows where they are and
(2) They are subject to the jurisdiction of a court, which will
enforce his judgment.
Finally, the judgment creditor might make an effort to reach other
assets (i.e. the errors and omissions policy and personal assets of
Dr. Settlor’s attorney). These attacks are unlikely to be successful
because the transfer to the trust was not fraudulent.
Hypothetical #2 - The pre-nuptial asset protection trust
Assume at the time of the debtors examination, Dr. Settlor’s wife
discovers that the alcoholic former doctor that she is married to has
a great deal of money that he has been hiding from her. This
infuriates her and she files for divorce.
Dr. Settlor’s soon to be former spouse does not stand in any better
position than the injured judgment creditor. Even if she were to get
a judgment against the settlor for a portion of the assets held in the
trust, she cannot enforce it.
The only potential difference is that child support and alimony
obligations are not disallowed (or dischargeable in bankruptcy) and
sometimes courts will use their contempt power to work at
enforcing these obligations.
The only reason to include this hypothetical is to point out that an
asset protection trust can often achieve the same result as a prenuptial agreement except that the prospective spouse with the
money does not have to obtain the agreement of the other
prospective spouse. I provide detailed information on this in a
following chapter.
93

3. Hypothetical # 3 - Trust settled with fraudulent conveyance
This hypothetical assumes that the asset protection trust was settled
in the weeks immediately following the surgery and after the
malpractice action was filed. The sole purpose of the trust was to
put assets out of the reach of the probable judgment creditor.
The transfer to the trust is fraudulent on its face under both state
and Federal Bankruptcy law.
Assume further that, on the day after the verdict, Dr. Settlor filed a
petition under Chapter 7 in the Southern District of New York.
During the pending period of this bankruptcy, Dr. Settlor receives
$5,000 per month from the Trustee for investment advice.
The remainder of this section analyzes the techniques available to
reach the assets of an offshore trust settled with a patently
fraudulent conveyance of liquid assets.
The following illustration first assumes the judgment creditor is
proceeding against Dr. Settlor in a United States Bankruptcy Court.
The example then assumes that the judgment creditor is proceeding
in the jurisdiction where the trust is settled.
Discovering the trust - Federal Bankruptcy Court:
At the outset of Dr. Settlor’s bankruptcy case, he is required to file
a Form 1 Voluntary Petition, which, on Exhibit A, has a single line
where he would disclose his “Total Assets.” The value of his “mere
contingent” interest would be very small indeed.
Dr. Settlor is also required to file a Summary within 15 days of
filing the voluntary petition, which in category 18 of the Personal
Property Schedule requests information on “future interests.”
At the same time, the settlor must file a Statement of Financial
Affairs which, in question nine, requires the disclosure of all
transfers made within one year of the date of the petition.
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Dr. Settlor should disclose his remainder interest on the Personal
Property Schedule, although the value might be very small, and on
the Statement of Financial Affairs.
The attorneys for the judgment creditor may realize something is up
and could obtain a Rule 2004 examination, which is like a debtor’s
examination under state law in that the scope of this examination is
very broad, encompassing anything that relates to the “liabilities
and financial condition of the debtor.”
The examination is done under oath.
Once the Bankruptcy court is aware of the transfer to the foreign
trust for the express purpose of putting assets out of the reach of the
judgment creditor, the transfer will be classified as a fraudulent
transfer under the Bankruptcy Code as well as the fraudulent
conveyance laws of New York or any other state in which the
matter was heard.
Once the transfer is classified as fraudulent, it is possible that the
court will order Dr. Settlor to instruct the trustee to return to the
United States the assets which were fraudulently transferred abroad.
The trustee would not respond to this “suggestion” issued under
“duress” and the assets would stay abroad, in a blind trust,
information about which would be available only to the trustee.
At this stage, the bankruptcy judge has determined that a fraudulent
transfer has been made to an offshore trust.
An order has been issued to Dr. Settlor and possibly his attorney to
demand that the trustee return all assets to the United States.
The assets have not been returned.
What are the ramifications of this finding by the bankruptcy court
that the trust was funded with a fraudulent conveyance?
The next chapter analyzes the issues presented by this finding.
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They are:
Is the debt dischargeable?
Is Dr. Settlor (and perhaps also his attorney) subject to
imprisonment for contempt for failing to obey the court’s
order?
Is Dr. Settlor (and perhaps also his attorney) subject to
contempt for designing the trust in such a way that the trustee
is compelled to ignore instructions from the settlor if such
instructions are given pursuant to court order?
Does the judgment creditor have any civil remedy against the
settlor’s attorney as the creator of this asset protection trust the specific purpose of which was to shield the judgment
debtor’s assets from attachment after a potential malpractice
verdict in favor of the judgment creditor?
Has Dr. Settlor (and perhaps also his attorney) violated any
criminal provisions in constructing a trust designed to both
frustrate court orders and defraud creditors?
Is Dr. Settlor’s attorney, as the creator of this trust and
engineer of the scheme, subject to discipline under the rules
regulating professional conduct issued pursuant to the
authority of his State Bar Act?
Are there any extraordinary remedies, which may be
available to the judgment creditor to expedite seizure of the
assets notwithstanding the existence of the asset protection
trust?
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Chapter 8
Is It Possible For The Courts To
Unravel Your Asset Protection Plan?

T

his is an important consideration when completing your asset
protection planning. I’m sure you know by what you’ve
read so far that asset protection planning is not an area where
you can take half measures.
Many people have invested thousands of dollars in asset protection
technology that wasn’t sound and wound up with results so
devastating, they would probably have done better by not being
protected at all. In this chapter I want to discuss the primary
situation where your plan could be undone. This is a possibility if
you are charged with contempt of court. Contempt of court can be
in one of two classifications:
1. Civil – used to try and “bully” you into complying with a
court order.
2. Criminal – which is done to punish you for past behavior.

Contempt of Court Defined
Contempt is defined as an act of disobedience and or disrespect
toward a judicial or lawmaking body of government. It can be
regarded as any qualifying interference with that body’s normal
process, and will result in a punishment being given. Contempt is
not an issue between opposing litigants, but is a transgression
against the state. The contemnor is the person guilty of contempt of
court.
If you fail to comply with a court order to restore or return to the
USA, any discovered trust assets necessary to satisfy a judgment
against you, the court can impose consequences. These
consequences can include a fine, imprisonment, or both.
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But hang on…don’t let that scare you, causing fear is exactly what
contempt rulings are designed to do.
Referring back to our friend Dr. Settlor in the previous chapter, at
best his properly structured asset protection plan will allow him to
avoid ever being subject to a valid contempt charge. At worst, Dr.
Settlor may still be able to retain his assets, but may endure a period
of incarceration, which in his case might sober Dr. Settlor up.
Realistically, the option of being incarcerated is not an attractive
one, but let’s put it into perspective:
You have worked for years, struggled, made good and bad
decisions, carved out a living, invested right and now you have a
nice nest egg to retire with. Along comes a professional taker who
figures out a way to sue you for everything you’ve got.
Now, here’s the question…would you rather do a little time in the
“gray bar hotel” and get out with your nest egg intact – or would
you prefer to roll over and allow these thieves to rob you blind? If
you roll, you’ll return to a different kind of prison, the prison of
poverty, of trying to make a living all over again at 60 or older. It’s
a question we must each answer for ourselves, individually.

Examining The Use Of Contempt Power
The two cases on point involving contempt in Asset Protection
involved settlors of asset protection trusts who were incarcerated
for contempt of court - Affordable Media, LLC (generally referred
to as the Anderson case), and In Re: Lawrence.
In the Anderson case, the settlors of an asset protection trust were
found in contempt of court and incarcerated for refusing to send
back funds held in their foreign APT. The Andersons made the
grave error of retaining their powers as co-trustees and as coprotectors throughout the entire litigation proceedings.
The Lawrence case was different because it was discovered that he
lied to the court about his financial situation on more than one
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instance. In planning, you or your planner should look at both the
Lawrence and Anderson cases and understand the risks of using
improper design provisions in an APT. The cases demonstrate that
if your planning is done properly, you won’t have any worries
about a contempt of court charge.
Can the court hold the settlor in contempt for failing to succeed
in arranging for a return of fraudulently conveyed assets?
The leading case in the United States is Maggie v. Zeitz, Trustee in
Bankruptcy. In that case, a turnover order was issued to Joseph
Maggio to return merchandise, which he no longer had. Mr.
Maggio was held in contempt by the referee, the District Court
acknowledged and ordered Mr. Maggio jailed. The Circuit Court
also confirmed, even though it found that “Maggio cannot comply
with the order.”
The Supreme Court, speaking through Justice Jackson, held that “if
the Court is satisfied...that the bankrupt party has not the present
ability to comply, the commitment order should not issue.”
The Justice also noted that “the fact that he has been under the
shadow of prison gates may be enough...to convince the court that
his is not a willful disobedience which will yield to coercion.”
This case, which is still good law, stands for the proposition that the
settlor (and his attorney) should not be jailed for failing to effect a
return of the assets, an act which is beyond either’s power to
perform.

Contempt for establishing a trust, which thwarts the
Court’s orders:
A separate issue is whether or not the settlor (and perhaps his
attorney) are nevertheless responsible if the settlor has (with his
attorney’s guidance) “voluntarily and stubbornly disabled himself”
from complying with a court order.
There are many cases on this point and each one is heavily loaded
in facts. For example, in some cases it’s hard for either the settlor or
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his attorney to argue that they are not responsible for the refusal of
the trustee to return assets.
It is clear that the trustee is acting pursuant to instructions prepared
by the settlor’s attorney (on behalf of the settlor), several weeks
after, say, an ill-fated surgery and the filing of a malpractice action,
with the specific intent (probably inferred from the “badges of
fraud”) of keeping assets out of the reach of the grievously injured
judgment creditor.
Under these facts, both the settlor and his attorney have a serious
chance of being imprisoned for contempt simply because each,
particularly the attorney, created the scenario with full knowledge
of its consequences.
In California, the law provides that the maximum time of
imprisonment for this “criminal” type of contempt is five days.
However, the California code provides further that “when the
contempt consists of the omission to perform an act which is yet in
the power of the person to perform, he or she may be imprisoned
until he or she has performed it.”
Having said that, I think that the duration of the punishment for
contempt for both the settlor and his attorney would be five days in
jail since it is truly impossible for either to affect a return of the
assets.
Most states do not have a statutory limitation on the duration of
certain contempt orders. There are, however, many constitutional
limits on imprisoning a debtor for non-payment of a debt or failing
to obey an order, which is beyond his capacity to obey.

Civil claim against settlor’s advisors
The settlor’s advisors are potentially liable to the judgment creditor
for constructing a fraudulent transfer on behalf of the settlor (which
deprived the judgment creditor of a fund from which to satisfy his
judgment).
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For example, in the McElhanon vs. Hing case, in which a creditor
obtained a judgment against an attorney for $286,000, for assisting
in a stock transfer which was a fraudulent transfer in relation to an
individual who was a judgment creditor of his client.
Unless the judgment creditor is careful in how he frames his civil
complaint against the settlor’s attorney, an eventual judgment in the
judgment creditor’s favor may not be covered by the attorney’s
errors and omissions insurance based on the exclusion found in
many policies for intentional quasi criminal acts such as “civil”
fraud.

Criminal sanctions against the settlor and his attorney
Violations of Bankruptcy Code and other miscellaneous provisions:
Section 152 of the Bankruptcy Code provides that a fraudulent
transfer of property in consideration of a bankruptcy or with
intention to defeat the provisions of the Bankruptcy Code, is a
crime punishable by a fine of not more than $5,000 nor more than
five years of imprisonment.
A new section of the United States Code was added in 1990, which
imposes similar fines and imprisonment for knowingly concealing
assets from the Federal Deposit Insurance Corporation, the
Resolution Trust Company, or the National Credit Union
Administration Board.
Furthermore, under I.R.C. section 7206(4), a transfer to prevent the
collection of a tax is punishable by a fine of $100,000 and three
years in prison.
Several states have enacted criminal fines for fraudulent
conveyances. It might also be possible to bring a civil Racketeer
Influenced and Corrupt Organizations Act (RICO) action.
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Violations of money laundering and related statutes
The final set of statutes, which might inflict criminal liability on the
settlor and his attorney, are the principal money laundering acts.
The first of these is The Bank Secrecy Act of 1970.
This act requires “persons” acting on behalf of any “financial
institution” (very broadly defined) to report large cash transactions
to the government. This is accomplished by filing Form 4789
known by the shorthand Cash Transaction Report (or CTR) for any
transaction involving more than $10,000.
The Bank Secrecy act imposes penalties, which apply to a “partner,
director, officer, or employee of a domestic financial institution”
which violates the Act. The civil fine is a minimum of $25,000 or
the amount of money involved, not to exceed $100,000.
The criminal penalties can be a fine of up to $500,000 and 10 years
imprisonment. Compliance with this provision is excellent. The
problem is that it applies primarily to financial institutions and does
not reach the individuals requesting the financial institution’s help
in moving money.
To expand the reach of the Bank Secrecy Act of 1970, Congress
passed the Money Laundering Control Act of 1986. This act is
extraordinarily broad and covers virtually any person engaging in
an act to disguise the ownership of funds (allegedly derived from
unlawful activity) or to avoid the Cash Transaction Report filing
requirement.
Violation of this Act is punishable by a fine of up to the greater of
$500,000 or twice the amount of money involved, or imprisonment
for up to 20 years, or both. In addition, the funds involved in the
transaction are subject to civil forfeiture for violation of the Act.
The Internal Revenue Service has recently established the Financial
Crimes Enforcement Network (“FinCEN”). This new office of the
Treasury department is to provide “government-wide, multi-source
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intelligence and analytical network in support of the detection,
investigation, and prosecution of financial crimes.” “FinCEN” will
“appropriately” circulate all information so developed “in
accordance with applicable legal requirements.”
FinCEN has a total staff compliment of 200 and a budget of
approximately $16 Million. FinCEN has representatives from the
Federal Bureau of Alcohol, Tobacco and Firearms, the Secret
Service, the Postal Inspectors, the Federal Bureau of Investigation
as well as “liaisons” with the Defense Intelligence Agency and
Central Intelligence Agency.
As computer analysis capacities expand and get more sophisticated
(and as the IRS expertise - improved by former CIA and FBI agents
- grows), it can be expected that the government will, in appropriate
instances, be able to get detailed information on any foreign trust.
An asset protection trust is not an effective tool to keep assets
secret from the United States government in an aggressively
pursued investigation.

Extraordinary remedies:
Mareva injunction
If the judgment creditor is able to pierce the veil of secrecy
surrounding the settlor’s asset protection trust, the judgment
creditor may be able to get a Mareva injunction.
In the Mareva case, an English court froze money of a foreign
debtor, located in English Banks, by showing that there was great
danger that the assets would be disposed of to frustrate the payment
of a valid obligation.
The petitioner had to satisfy the court that an obligation did indeed
exist. The standard is simply what is “just and right.” This is a
quickly expanding area of the law.
In this case, provided the judgment debtor has a formal judgment
from a United States Court labeling the transfer as “fraudulent,” the
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judgment creditor should not have any problem establishing to a
court’s satisfaction that the assets are at risk of being removed from
the jurisdiction.
However, in Hypothetical 1 (Chapter 7), where there is no
fraudulent conveyance, the judgment creditor has a very difficult
burden because the United States court has respected the transfer to
the foreign trust.
Provided the assets are trust assets and not the personal assets of the
settlor, the judgment creditor will not succeed in obtaining a
Mareva injunction where the transfer is clearly not fraudulent.
The traditional rule is that no jurisdiction protects a creditor before
he gets a judgment and the judgment creditor will not have a
judgment against the trust. Finally, getting a Mareva injunction is
no guarantee that the judgment creditor will be able to reach the
assets or prevent the automatic process of duress provisions
“kicking in.”

The turncoat custodian (usually a bank)
You should be choosy in selecting the custodian (normally a bank).
The preferred entities (at least, once an event of duress occurs) have
no business contact at all with the United States or, at a minimum,
have so little contact that they are unlikely to become subject to the
jurisdiction of a court in the United States.
There are several reported examples of banks or trust companies
completely ignoring confidentiality laws when the banks or trust
company’s assets were put at risk.
For example, in one well-known case, the Miami branch of the
Bank of Nova Scotia was directed to cause its related Bahamian
subsidiary to deliver information on certain Bahamian accounts to
the United States, in violation of the Bahamian bank disclosure
laws.
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The Bank faced fines of $25,000 per day and quickly complied.
There is some authority that the bank may be liable to the customer
for breach of its duty of confidentiality.

Local Challenge in Court
The judgment creditor could also try to attack the trust before a
local judge. For the purposes of this section, we are still assuming
that the trust was formed in blatant violation of both state and
Federal fraudulent conveyance laws; and that the United States
Bankruptcy Court has ordered the settlor and his attorney to effect a
return of the assets held in the asset protection trust.
We know that no attacks against “international trusts” settled in a
foreign jurisdiction have succeeded to date. We also know that no
cases are reported because of the secrecy requirement of the Cook
Act. Nevertheless, the judgment creditor decides to proceed on
principle, a tactic almost always a mistake in business litigation.
Here are the barriers he will have to overcome.

Retention and payment of a United States law firm to
manage the litigation:
The judgment creditor will likely have to retain a firm experienced
in international litigation to attack the trust in the country where it
is settled.
It is highly unlikely that the matter will be taken on a contingent or
reduced fee basis, thus the judgment creditor will likely have to pay
whichever firm he hires to manage this proceeding its normal
hourly rates.
This firm will undoubtedly require a substantial retainer. It is also
probable that this firm will advise the judgment creditor in writing
that his case is very difficult and that it is against their better
judgment and his best interests to pursue it. It could be malpractice
or even unethical to take money for this case without such a
“disclaimer” letter.
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The judgment creditor’s new lawyers will also require that the
judgment creditor hire another lawyer to represent him in
connection with his execution of this “disclaimer” letter.

Accessibility:
Once retained, the United States lawyers supervising the litigation
have the problem of getting a copy of the law. Until the publication
of my first book “Asset Protection Trusts” a few years ago, neither
- NYU, Columbia, Yale, Harvard, UCB (Boalt Hall), USC, UCLA,
Lexus, or Westlaw had a copy of the Trust Act. To simply find the
law could require a substantial amount of work.
Retention and payment of a law firm plus “Security for Costs” is
only part of the challenge. It is difficult to find a lawyer to begin
with; the reason being is you basically need to find a foreign lawyer
who is willing to try and destroy his own countries law, you won’t
find one easily and my experience has been people can’t find one at
all.
However, if, after many expensive calls and substantial time, lets
say the judgment creditor’s United States lawyers happen to locate
a foreign lawyer.
Almost undoubtedly, he works for one of the licensed trust
companies. This lawyer would inform the United States lawyers
supervising the domestic aspects of the collection effort that it is
unethical in their country to take a matter on a contingency.
Thus, he will ask for a substantial retainer up front. In addition,
under the English system, the losing party will most probably have
to pay for the legal fees of the winner.
In this case, the judgment creditor would, as a condition to
proceeding with his case, very possibly have to post security
(normally cash) for the full amount of the defendant’s projected
fees and costs. This fund will be available to pay the defendant’s
cost of defense in the event that the defendant prevails.
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Procedural barriers:
In every case, which has come before the courts, the judgment
creditor has obtained a copy of the international trust often via
discovery in the United States. Armed with a copy of the
international trust, the attorneys for the pained creditors have
brought suit alleging fraud and simultaneously seeking a Mareva
injunction to freeze the assets of the trust.
This is to bar the trustee from activating the Cuba clause flight
provisions. In each case, the application for the Mareva injunction
has been made ex parte (from a one-sided or partisan point of view)
without notice to the trustee.
Several ex parte Mareva injunctions have been granted but no
creditors have managed to reach the trust assets. The judges of the
High Court are now familiar with the provisions of section 13K(3)
and (4) [of the Cook Act] such that judgment creditors are finding it
increasingly difficult to gain a tactical advantage in the High Court.
Furthermore, since a Mareva injunction is normally not granted
without security for costs, judgment creditors are routinely required
to pay substantial security.
In view of the procedural hurdles faced by judgment creditors in a
jurisdiction which promotes itself as specializing in asset protection
trust work, plaintiffs in the few cases filed in the High Court have,
in frustration, chosen to settle their claims or leave them inactive…
choosing instead to return to the United States in an attempt to
pursue trustees, protectors or beneficiaries there.
Any proceedings will be heard in camera and no formal or
published records will be kept.

Substantive barriers
If the judgment creditor survives the procedural attack, his lawyers
still have the overwhelming burden of the clear language of the
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statute specifically validating trusts exactly like the one set up by
the settlor.
It is important, in this context, to realize that the Cook Act has been
enacted to encourage the registration of international trusts and thus
any possible ambiguity in the legislation will be considered by the
court giving the statute such “fair large and liberal constructions
and interpretations as will best ensure the attainment of the object
of the Act and of such provision or enactment according to its true
meaning and spirit.”

The magic of the disappearing trust:
Just for fun, let’s imagine that the judgment creditor posted his
security for costs. Assume he survived the procedural attack,
assume a court decided to hold in his favor (thereby ruining a major
industry of the jurisdiction within which the court is established),
and then the judgment creditor will still have the same problem all
over in another jurisdiction.
Specifically, the trustee will have resigned and another trustee will
have taken its place in an entirely different jurisdiction. This can
happen automatically in certain circumstances.
Most frustrating of all, the trustee cannot be compelled, and indeed
must not, under pain of criminal penalties, disclose the jurisdiction
to which the trust situs was changed.
It is probable that neither the settlor nor his lawyer will have
information at this time concerning the new situs of the trust or the
situs of the assets.
Of course, upon request, the settlor would be given a blind
accounting and would probably be told details of the new situs as
long as the trust document permitted the disclosure of this
information under the current circumstances.
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United States Taxation Of Asset Protection Trusts
Desired tax treatment - basic assumptions
An asset protection trust is a flexible tool that is crafted specifically
for each client. The following discussion identifies tax attributes,
which most properly drafted asset protection trusts should have.
In order to keep the topic simple, the following discussion assumes
that the asset protection trust is settled by a single United States
citizen and resident; that the transfer to the trust is not a fraudulent
conveyance; that the settlor is solvent, has no significant debts, is
employed and that only a moderate portion of his/her liquid assets
are transferred into the asset protection trust; that all appropriate
formalities, including registration and payment of trustee fees, are
carefully observed; and, that the settlor does not intend to
expatriate.
The settlor’s tax advisor should be prepared to express that the
expected income, estate, gift, and excise tax treatment of the asset
protection trust and the transfer to the trust are as follows:
Income Tax:
The legal entity is a “trust” and not an “association;”
The trust will be characterized as a “grantor” trust;
No gain or loss is recognized in connection with the transfer
to the trust. All expenses incurred in connection with the
operation of the trust (subject to the 2% adjusted gross
income limitation) are currently deductible;
The trust may own interests in United States or foreign
corporations or partnerships and will receive substantially the
same tax treatment as a United States trust doing the same;
The trust, or entities owned by the trust, may, under some
circumstances, make payments to the Settlor.
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Gift tax consequences:
The initial transfer to the trust is not subject to gift tax.
Estate tax consequences:
The estate tax, computed in the same way as it would it the
trust were a domestic trust, is due upon the settlor’s death.
Excise tax consequences:
The transfer to the trust does not trigger an excise tax.

Your Rights Regarding Disclosing Assets
Typically, creditors cannot require you to release information about
your assets until they have obtained a judgment. The reason for this
is your ability to pay (the value of your assets) has no bearing on
the question of your liability.
It’s important for you to know that according to evidentiary rules,
anything that is not completely relevant to the proceedings cannot
be pursued. Knowing this empowers you to object to a creditor’s
request to find out about your assets. Keep your creditors in the
dark about your finances for as long as possible.
There are two exceptions to the rule concerning pre-judgment
disclosure of assets. They are: If you are sued on a claim of
wrongful conduct involving punitive damages, because your net
worth is relevant to your ability to satisfy a punitive damage award.
In this case, the plaintiff needs to present evidence of fraud or
malice –this is not easy to establish.
A pre-judgment creditor may also explore an alleged fraudulent
transfer, and may even file suit to set aside a professed fraudulent
transfer-even though the main claim has not reached judgment.
Again, the inquiry and action must center only on assets allegedly
transferred fraudulently. No questions can be asked about other
assets.
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Other than these two situations, a pre-judgment creditor cannot
compel you to disclose your assets. That doesn’t mean they cannot
find out through other means. A creditor can independently
investigate your assets as long as they do not breach your right of
privacy. In fact, a creditor in a major lawsuit would be foolish not
to perform an investigation.
This is one of the main reasons for setting up the kind of asset
protection plan I recommend. A creditor will not waste time,
money, and effort pursuing a claim they can’t collect! Your capital,
what you have to lose, and what you can afford to pay is essential
information to any creditor, looking to pursue a claim.
Sound asset protection prevents your assets from being
unnecessarily exposed. Investigators soon uncover every single
stock brokerage account, every parcel of real estate, each and every
bank account and any business interests you have.
Yes, your wealth makes you vulnerable, and also motivates the
creditor to enthusiastically pursue a claim and stubbornly push, no
matter how long it takes, to win a big settlement.
It’s vital that your assets are properly protected so nothing is
exposed! You and your attorney can use what is called “on paper
poverty” as the most convincing argument possible for the creditor
to either drop the claim or settle cheap.
That should be your message; your mantra... and you want your
creditors to hear it as soon as possible and as convincingly as
possible. Produce proof of your poverty because it makes you a
rock… and as I’ve stated before “you can’t get blood from a rock.”

Chapter Summary
Although there are numerous strategies a creditor can use to
unravel your asset protection plan, their chances of success are
extremely slim, provided you have a PROPERLY structured plan.
Even a plan that was funded with a fraudulent conveyance may
withstand the courts power, if one can bear the possible
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consequences of facing a short-term incarceration. It is advisable
that you do not rely on waiting until you NEED asset protection to
establish a plan.
The strongest defense against a contempt charge is the impossibility
of performance defense. Which means if the court orders something
that the defendant does not have the ability to complete, the
defendant cannot be held in contempt.
Only self-created impossibilities, which have been executed at or
during the time the court order was issued, can be classified as true
contempt.
You will avoid hundreds of hours or days of hassle and stress if you
establish your plan while the financial seas are calm. In spite of the
fact that creditors have an almost impossible task of unraveling a
plan that was set up after an attack was begun, it is far better for
your peace of mind and to limit the costs and complications
involved, by setting up a plan right now.
It’s worth mentioning that if you wait to establish a plan while an
attack is eminent or ongoing, your costs to do so will be
exponentially increased. Setting up a plan while the financial seas
are calm is your safest and least expensive option.
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Chapter 9
Tips On Keeping Your Assets
And Your Personal Relationships
Safe And Sound

W

ith divorce rates as high as they are, people with any
amount of wealth are predisposed to examining some
type of pre-marriage contract. These types of agreements
are recognized in every state. It is your right as an American
Citizen to enter into a binding contract. Yet, there are limitations on
what future spouses may agree upon, as well as downsides to these
pre-marriage contracts, also referred to as “pre-nups.”
Let’s first look at the legal limitations. As you may know, the
courts play a HUGE role in the rights and responsibilities of the
parents toward their children, and can always modify any preagreed upon arrangement. Sufficient parental support of any minor
children is essential, and a court will modify an agreement if it
determines a child will not be adequately supported.
Courts are also concerned with the minor children’s relationships
with other family members, as well as the general quality of their
upbringing. Some of the biggest battles in the courts today center
around grandparents rights. Some grandparents are suing their
children for visitation AND custody, sometimes based on nothing
more than a difference of opinion on how their grandchildren
should be raised.
Courts will analyze issues of custody, visitation, and child support,
and without restraint, make changes to any situation they judge to
be not in the best interest of the children. A pre-marriage
agreement, in this instance, serves only as a record of what each
party once believed to be fair and equitable for their children. The
agreement will most likely be followed unless it clearly violates the
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best interests of the child. It will serve as a practical guideline to the
court, revealing what the couple considered a reasonable contract.

What Is A Premarital Or Prenuptial Agreement?
In the simplest of terms, a premarital agreement is a written
contract created by two people intending to be married. The
agreement normally lists all of the property each person owns, as
well as any of their debts, and it specifies what each person’s
property rights will be after they marry.
These types of agreements will typically detail how property will
be divided and if spousal support, also known as alimony, will be
paid in the event of a divorce. Each individual may also establish
their intentions about distributing property after one of them dies.
This is particularly practical for second marriages when one or both
spouses want to preserve property for their bloodline children or
grandchildren from a former marriage.
Depending on the state where you reside, a premarital agreement
may be called an “antenuptial agreement,” or a “prenuptial
agreement” or simply a “pre-nup.”

Are Premarital Agreements Really Effective & Legal?
It’s no secret that divorce and remarriage have become more
widespread, and with growing impartiality between the sexes,
courts and legislatures are progressively more willing to uphold
premarital agreements. At present, every state allows them.
However, a pre-nup that is judged unfair (that seems to encourage
divorce) or else fails to meet state requirements will still be
rejected.
You should also be aware that courts are not likely to enforce
agreements of a non-monetary nature. For example, you can agree
on how you will divide your property if you divorce, but you can’t
sue your spouse for failure to do the dishes, even if your premarital
agreement says that he/she must do so every Wednesday night.
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Whether you create a premarital agreement depends on your
circumstances and on both of you as individuals. Most premarital
agreements are made by couples that want to get around the
mandates of state law in the event of a divorce or at death.
Frequently this happens when one partner has property that he or
she wishes to keep if the marriage ends -- for example, a significant
income, or a family business. Individuals who have children or
grandchildren from prior marriages make up the majority of most
premarital agreements.
As mentioned earlier, this allows the individual to ensure that the
bulk of his or her property passes to the children or grandchildren,
rather than to the current spouse.
The Uniform Premarital Agreement Act provides legal guidelines
for agreements before marriage regarding ownership, management,
and control of property; property disposition on separation, divorce,
and death; alimony; wills and life insurance benefits.
States That Have Adopted the
Uniform Premarital Agreement Act
Arizona
Arkansas
California
Colorado
Connecticut
Delaware
District of Columbia
Hawaii
Idaho

Illinois
Indiana
Iowa
Kansas
Maine
Montana
Nebraska
Nevada
New Jersey

New Mexico
North Carolina
North Dakota
Oregon
Rhode Island
South Dakota
Texas
Utah
Virginia
Wisconsin

States that haven’t adopted the Act (or that have made changes to
it) have other laws, which often differ from the Act in minor ways.
A few states have taken the significant step of not allowing
premarital agreements to change or prevent the right of a spouse to
receive court-ordered alimony in a divorce.
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Each state, even among those who have adopted the Uniform
Premarital Agreement Act, may have their own eccentric laws.
Maine, for example, voids all premarital agreements 18 months
after the parties to the agreement become parents… unless the
agreement is renewed in writing.

States That Have NOT Adopted the
Uniform Premarital Agreement Act
Alabama
Alaska
Florida
Georgia
Kentucky
Louisiana
Maryland
Massachusetts
Michigan
Minnesota
Mississippi

Missouri
Nebraska
New Hampshire
New York
Ohio
Oklahoma
Pennsylvania
Tennessee
Vermont
Washington
Wyoming

In every state, couples are prohibited from making binding
provisions about child support payments whether covered by the
Act or not.

What About Agreements For Living Together?
There is very little to no security, at least when it comes to fair
division of goods, for unmarried couples who separate. This is an
area where the law treads very lightly.
Having said that, couples that want to live together but have no
immediate or future plan of getting married can take advantage of a
living together agreement. It creates an outline for non-married
couples to handle money and property issues while they live
together and in case they separate.
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Same Address…Different Names
Obviously, many couples are simply living together today without
marriage. Although this is often just a sign that one or both of the
individuals just want to avoid legal responsibility for the care of a
sick partner or find a way around the legal and financial
complications of marriage, there are situations where one party is
substantially wealthier than the other and “gun shy” regarding
marriage.
Cohabitation, even between consenting adults, is not legal in all
states and where it is illegal, cohabitation agreements are
unenforceable. Cohabitation is legal in Canada. Where cohabitation
contracts are valid, it cannot be interpreted as a contract for sexual
services. Such contracts are obviously illegal and unenforceable in
all states.
Cohabitation agreements usually center on the question of property.
They attempt to keep property separate and resolve the complicated
distribution of assets acquired through joint funds during the
cohabitation.
The cohabitation agreement also resolves the handling of joint
obligations - such as leases, utilities, or insurance. As seen with
several of the more notorious “palimony” cases, the agreement may
be more vital when the cohabitation involves individuals of the
same sex. Cohabitation agreements are highly advisable when one
partner is considerably wealthier than the other.
If you make a living together or cohabitation agreements and later
decide to marry, you need to rewrite the contract as a premarital
agreement. Premarital contracts are only enforceable if they are
created when a couple is contemplating marriage.

When It’s Essential To Make A Premarital Agreement?
If your motive with a pre-marriage agreement is to avoid sharing
assets by concealing them from your betrothed, then a pre-marriage
agreement is not your best choice. This certainly doesn’t mean that
you can’t prevent your spouse from gaining certain property in a
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divorce. It means that if you choose to keep some assets separate
and apart, you are required to tell your future spouse what those
assets are. Failure to do so will invalidate the entire agreement.
A pre-marriage agreement will not allow you to stop your spouse
from getting their rightful share of marital property. You can be
sure that the Courts will look carefully to be sure both spouses are
treated properly and fairly. If the court finds otherwise, the
agreement is voided, and state law governs the status of the
property as if no agreement had ever been made.
You and your fiancé will go a long way toward making your own
agreement by evaluating your situation, agreeing on what you want
your agreement to cover, and even writing a draft of the contract.
But if you want to end up with a clear and binding premarital
agreement, you may eventually have to enlist a good lawyer to help
you.
The laws governing marriage contracts vary widely from state to
state. Unless you want to spend your time learning everything about
your state’s matrimonial laws, you’ll want to find a lawyer who
fully understands them. He or she can help you put together an
agreement that meets state requirements and says what you want it
to say. In fact, you will need two lawyers -- one for each of you.
The courts can still closely scrutinize premarital agreements. If you
want your agreement to be good enough, having independent
counsel advise each of you is an important factor. While most
courts don’t require that each party to a premarital agreement have
a lawyer, in a divorce the absence of separate independent advice
for each party is a red flag to courts and will cause headaches for
you.
As a final practical note, having separate legal advisors can help
you and your fiancé craft a balanced agreement that you both
understand and that doesn’t leave either of you feeling that you’ve
been left with the “short end” of the stick.
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How To Construct A Pre-Nup
For an agreement of this type to be valid, both parties to the
agreement must honestly disclose all relevant information. This
disclosure does not exist in the same way as ordinary business
contracts. In a business contract, one party may stand to benefit at a
higher percentage than the other. Because pre-marriage agreements
are personal in nature, the law requires each party to deal honestly,
openly and fairly with each other, predominantly in disclosing all
assets and debts.
To make sure you have a better chance of creating a valid premarriage agreement, prepare it under the laws of the state where
you will reside after you are married.
Remember, state law governs pre-marriage agreements, although
the laws of each state vary, there have been substantial efforts to
achieve uniformity. According to the Uniform Premarital
Agreement Act, in effect in several states, and closely followed in
most others, a pre-marriage agreement is not enforceable under the
following circumstances:
If the party against whom enforcement is sought proves:
1. That the party did not execute the agreement; or
2. The agreement was unfair when it was executed, and before
enforcement of the agreement that party:
(i) Was not provided a fair and reasonable disclosure of the
property or financial obligations of the other party;
(ii) Did not voluntarily and expressly waive, in writing, any right to
disclosure of the property or financial obligations of the other party
beyond the disclosure provided; and

119

(iii) Did not have, or reasonably could not have had, an adequate
knowledge of the property or financial obligations of the other
party
If a provision of a pre-marriage agreement modifies or eliminates
spousal support and that modification or elimination causes one
party to the agreement to be eligible for support under a program of
public assistance at the time of separation or marital dissolution, a
court, notwithstanding the terms of the agreement, may require the
other party to provide support to the extent necessary to avoid that
eligibility
Any issue of unfairness or unjustness of a pre-marriage agreement
shall be decided by the court as a matter of law.
For your pre-marital agreement to be enforced, you must
completely follow these steps:
1. Have the agreement in writing.
As obvious as this seems, couples planning marriage often
make only verbal agreements. These passionate verbal
promises can later be used in a divorce proceeding, but they
are never as binding as what is agreed to in writing, because
without proof of what was said, it’s one spouse’s word
against the other.
2. Attorneys for both spouses should review the agreement.
Pre-marital agreements are often contested by arguing that
the contesting spouse did not really or completely understand
it. Separate lawyers eliminate that possibility.
3. Check your state laws. Language in a premarital agreement
must comply with how property is divided in your state.
Your attorney can determine if it does.
4. Agree on equitable terms for you and your spouse.
If the agreement is one sided or unfairly slanted the courts
may refuse to honor it or your spouse may contest its
validity. Your agreement doesn’t require an even 50/50 split,
but it should provide fairness and balance.
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5. Sign the agreement well in advance of the wedding.
Your pre-marital agreement should not be signed under
pressure or without the opportunity to fairly think about what
it means to you. Sign the agreement when you and your
spouse are both relaxed and can pay proper attention to its
importance.
6. Regularly update your agreement.
Situations change and so do assets and financial conditions.
Have your pre-marriage agreement updated every two years,
or whenever new you add a business interests, increase your
income, experience financial windfalls or other significant
changes.

The Final Word On Pre-Nups
Personally, it’s been my experience that a pre-nup is a real “turn
off” for most people. Think about it… you’re basically saying,
“Yes, I’m willing to commit the rest of my life to you, we’ll share
everything, we will be one… but I’m really not sure I can trust you.
So just in case it doesn’t work out, I want to keep my stuff.” Sure,
some people will both be in agreement that a prenuptial is a logical,
smart thing to do… but there is a better way.
If you have concerns about your spouse to be, simply create an
asset protection trust through Trust Makers and name your “spouse
to be” as the beneficiary… he or she doesn’t need to know that you
can remove them at ANY time. You’ll prevent hurt feelings, maybe
even avoid a big argument and you’ll still accomplish what you
want.

Is A Property Agreement For Married Folks Smart?
A post-nuptial agreement is quite similar to a pre-marriage
agreement, except that it is done after marriage, rather than before
marriage.
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A married couple can legally contract; however, spouses have
specific rights that cannot then be negotiated away as they can in a
pre-marriage agreement. Some courts do not recognize post-nuptial
contracts on the theory there is no consideration to support them.
Since laws concerning post-nuptial contracts vary from state to
state, obtain counsel, particularly if substantial assets are involved.
As with a pre-marital agreement, being able to enforce these
agreements also depends upon the court determining that the
agreement is fair and that both spouses fully understood it without
one party taking advantage of the other. To safeguard against such
a finding, each party should be represented by independent legal
counsel.
Typically, a post-nuptial property agreement covers these points:
1. What property the husband and wife each keep as his and her
separate property.
2. The marital property the husband and wife shall each receive.
Defining separate and marital property (or community property) is
not usually easy and depends largely upon your state laws. That’s
why separate attorneys are as essential in post-nuptial agreements
as with pre-marriage agreements.
A post-nuptial agreement is an ideal way to resolve the delicate
issue of business ownership. Without a clear, written agreement, a
husband-wife business will be considered marital or community
property and subject to division as marital property.
A post-marriage agreement clarifies level of ownership, owned by
each. This is a simple way to keep the business from becoming a
pawn in settlement negotiations.
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How To Preserve Your Assets Before Divorce
When things start to go south in a marriage, even the most
honorable people can resort to dishonorable behaviors. Clearing out
bank accounts, running up credit cards, selling off or destroying
valuables (that would be hard for the other spouse to prove were
disposed of) are common elements of thousands of divorce tales.
These tactics, as you might assume, are common events for divorce
courts and they severely penalize the spouse suspected of such
misconduct.
I truly hope you aren’t currently in a divorce and I hope you never
have to find your way through that maze. But, if you do… play fair
and you’ll come out further ahead.
Now, no matter how fair and honorable you choose to be, that’s no
guarantee that your spouse will be fair. So, your goal to truly be
honorable must be to protect marital assets until the court can
equitably divide them. Here are some suggestions.
Store all jewelry, artworks and other valuable but movable
objects in a secure place beyond the reach of your spouse.
But give your spouse a complete inventory of what was taken
so you can’t be accused of concealing marital assets.
Secure all cash, securities, stocks, bonds and notes or
mortgages due you in a secure place. If these assets are in
your joint names, notify your contact person at each
institution NOT to put through any transfers without your
written consent. I encourage you to instruct them not to allow
any transactions without an “in-person” consent, (I’ve seen
some clever forgery).
If you and your spouse hold joint insurance policies, then
draw down any cash value for safekeeping.
Does your spouse own real estate in their name only? Get
your lawyer to file in court for a restraining order preventing
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transfer of the property. You may instead file a lis pendens20
against the property. This puts any prospective buyer on
notice of your claim to the property. This will tie up the
property so you don’t lose your rights to it even if it is sold.
Business interests should be protected by a restraining order
preventing your spouse from transferring his or her interest.
You may also seek a restraining order against the corporate
entity itself, thus preventing actions out of the ordinary
course of business that may dissipate the value of the
business.
Empty checking accounts and savings accounts that your
spouse can sign on. Escrow these funds pending the divorce.
It’s best if you can create a list of every asset you and your spouse
own as quickly as possible before the divorce, you should record
serial numbers and other means of identifying property. The list
should include your own assets, assets of your spouse and jointly
held assets. Your attorney will want to see how property is titled to
determine how it can best be protected.
Timing is the key to asset protection when a divorce seems
eminent. If you wait for your spouse to act first, you might not have
any (or very few) assets left to protect. There are several ways one
or both spouses can play “hide and seek” with property in a
divorce:
Relocate property to a “safer” locale.
This may mean transferring assets to offshore havens where
privacy is assured, or even to an adjacent state where
detection is also difficult.
Disguise ownership.
Did you “sell” your interest in a business for cash or other
consideration of little value? Fraudulent transfers of assets –
particularly business interests – are notoriously common in a
20

Latin: a dispute or matter which is the subject of ongoing or pending litigation
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divorce. The defrauded spouse can attempt to prove it was a
fraudulent transfer, but such an effort can be quite difficult
and expensive.
Delay receiving income, inheritances, or assets from other
sources until the divorce is final.
An accommodating employer may assist by deferring salary
increases, bonuses, or commissions until the divorce is over.
Substantial income can also be hidden in defined-benefit
pension plans. These hidden payments may be as much as
100% of your income.
The bottom line is there are countless possibilities in a divorce
situation for one or both parties to hide assets or income and try to
create a bigger pile of goodies for themselves. Such actions may
seem smart, and in truth are often emotional reflexes based on fear,
but in doing such things you may eventually discover you’ve put
yourself in an even worse position.
Divorce courts award an excessively large share of assets to the
innocent spouse when the other spouse is believed to have hidden
assets. If your spouse can prove that you transferred cash to an
offshore bank, the court may just decide to award your spouse
equal or greater amounts of other marital assets. So in the end, it
doesn’t really matter that the courts can’t attach some of your
assets, as long as they can divide others.

Divorce As An Asset Protection Strategy?
It’s a little known fact that divorce can sometimes be the best way
to protect your assets.
Let’s say you are being relentlessly pursued by creditors and, at the
same time, end up in a divorce. Being bighearted, you make a
decision to leave your spouse nearly all the marital assets as a
divorce settlement. Can your creditors then reach the assets
transferred to your spouse? No. Not if you handle it properly.
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The reason: Your spouse gave good consideration for the assets - a
final concurrence on the division of assets under a divorce.
Furthermore, the transfer questionably was not undertaken to
defraud creditors since there was a genuine reason for giving the
assets to your spouse – the divorce.
The secret to this type of transfer being more defensible is if you
are left a reasonable share of the assets. Ideally, these are exempt
assets or assets with only inherent value, but without actual value to
your creditors.
Many people in serious financial trouble also find themselves with
marital difficulty, so it’s not unusual to encounter this dual
problem. But are there really people willing to undergo the charade
of a divorce only to keep assets from creditors? You bet there are!
The couple may even continue to live together and they will likely
remarry once the creditor threat vanishes, but in the meantime they
find a friendly divorce a practical way to protect assets. I’m not
advocating this counterfeit divorce strategy, but for those who
relish the idea, they should follow three important guidelines:
1. Divorce as soon as possible. Don’t wait until creditors are at
your door or assets are already seized. Don’t file bankruptcy
right after the divorce. Wait at least a year.
2. Make your divorce appear legitimate. You and your spouse,
for instance, should each have your own attorneys. While the
divorce can be civilized, it shouldn’t be too easy going. Be
prepared to show evidence of the “hard time” you both had
reaching a settlement.
3. Establish separate residences. No one will monitor how often
you pay each other a visit. But if you continue to live
together, it’s a huge red flag to the courts.
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Chapter Summary- Best Strategy To Protect
Your Wealth Prior To Marriage
As I’ve previously stated, Pre-nuptial agreements can tend to take
the romantic winds right out of the sails of your spouse-to-be. A
better solution is to set up an asset protection trust and make them
the beneficiary. They never need to know that you can remove
them at any time.
That way, if things go south, your prior owned assets will be safe
and secure and your spouse to be will be even more excited about
marrying you. This is less complicated than any divorce “division
of property” process.
It is advisable for cohabitation agreements to be drafted for couples
to ensure equity in the event of a breakup. It’s much less expensive
and time-consuming than fighting it out in court.
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Chapter 10
How Insurance Can Be
One Of Your Safest Investments

Y

our insurance policy is one of the very best ways to protect
your cash from creditors. Every state grants insurance
significant exemptions from creditor attachment. Insurance
exemptions can be traced back to the year 1841. This is because
insurance protects dependents of the insured, and consequently
offers them financial stability without the added need of statefunded support. Nowadays, life insurance offers more than security;
it can also be an exceptional investment.
Many life insurance policies are purchased with the primary goal of
fulfilling and individual or families investment objectives. The truly
positive thing about insurance is that it currently is classified as an
exempt asset, and in most states probably will remain exempt in the
future. Still, variances do exist between states in the protection they
give in regard to insurance:
All states prevent creditors from attaching insurance of the
policyholder. A number of states also prevent attachment by
creditors of the beneficiaries.
In addition to exemptions for individual life insurance, most
states also exempt term insurance policies as well as group
life policies.
The amount of insurance protected also varies between
states. Some states exempt all insurance. Others limit the
exemption with a dollar limit on the face value of the policy.
Creditors in these states can only attach insurance above the
limit. The limit may apply to each policy or to aggregate
coverage over a number of policies. If the limit is per-policy,
then spread your insurance over a number of policies so no
single policy exceeds the amount protected.
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Insurance exemptions universally apply to the proceeds of
policies payable upon the death of the Insured, but some
states also extend the exemption to the cash surrender value
of the policy. If you own policies with a large cash value,
check the laws of your state and withdraw the unprotected
cash before a creditor attachment.
The bad news is…in states that provide total insurance protection;
the exemption does not extend to the Internal Revenue Service.
When the IRS is your creditor, you’ll need to use alternate
strategies to protect your policies. One possibility is to have an
irrevocable life insurance trust be the owner of your life insurance
policies. A life insurance trust may also offer certain tax benefits
and maximize protection to both the cash surrender value of your
policy and the proceeds.
If you are a beneficiary under a policy with IRS problems, then ask
the Insured to have the beneficiary changed to a trust or, instead, to
your spouse or children. This same advice applies if you have
general credit and reside in a state that doesn’t protect beneficiaries
of life insurance.

When You Can Lose Your Pensions To Creditors
With recent collapses of companies and investment entities tied in
to many Americans pension and retirement income plans, it may be
of great concern for you to be sure yours are safe. Currently, the
law on this point has been made clearer by a recent U.S. Supreme
Court ruling that held “ pension plans are not subject to creditor
attachment and will not be lost by a debtor in bankruptcy.” This
decision applies to all private pension plans.
Retirement programs funded by federal or state governments are
and have always been exempt. You must remember that while these
retirement funds may be exempt from attachment, these funds can
be attached once paid to you. Your creditor can trace the funds to a
checking or savings account, which is subject to legal seizure.
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Any property you have acquired with the same type of distributed
funds is in equal danger. Creditors are only kept from interfering
with your right to receive payment. They are not restrained from
proceeding against money already received.
Certain states have passed statutes that protect the principal and/or
income from private retirement funds. However, the reality is that
any private retirement programs, such as IRA’s and Keogh’s, can
be reached by creditors, unless you remove the assets from the
reach of US courts.
You can accomplish this by forming an offshore limited liability
company (OLLC) in the retirement plan’s name. The retirement
plan then transfers all assets to the OLLC in exchange for a 100%
ownership interest in the OLLC.
The funds can remain in the same US account and be managed by
the same companies as before. Only an attack will cause you to
move the funds offshore, where they will be safe.

The Spendthrift Clause
Our Federal law requires that any tax-qualified retirement plan trus
include something called a “spend-thrift” provision.
This spendthrift clause is structured to prevent the benefits which
are payable to the owner of the retirement plan from being
assigned, attached or seized by creditors.
The purpose of the “spendthrift” requirement is to guard the
retirement benefits so that a person would not risk his or her future
financial safety to pay off current obligations.
This law has one objective; that of securing the retirement funds for
anyone participating in such a plan.
The only change to it was a 1984 amendment that allows garnishing
of retirement funds in cases where the individual has a record of
unpaid alimony or child support payments that have been
documented through a court order.
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Even though the “spendthrift” law is designed to protect any taxqualified plan, there have been a number of attempts by judgment
creditors who tried to reach retirement funds of the owner.
In most of these cases, the judgment creditor was stopped cold
when trying to reach the funds prior to the retirement of the
individual in debt.
However, once the retirement had officially begun and funds were
distributed, the individual is no longer protected by the law.
The judgment creditor can then pursue the claim. In a case like this,
having an asset protection plan in place would allow the individual
some ability to maneuver around the creditors claim.
If the value of your pension rises above what is deemed reasonably
required to finance your retirement… anything over and above that
“deemed” amount could be attached by your creditors.
In these cases, courts must conclude that the funds were not
accumulating for the sole purpose of funding your retirement but
for other financial purposes as well. It’s scary to imagine that a
court could decide how much of your retirement plan is acceptable
for you to live on.
To arrive at this decision, the courts will rule that the retiree set up
the retirement plan to obtain substantial tax benefits but did not
delay practical use of the funds, which the retiree controlled
directly or indirectly.
Such cases will share several commonalities:
1) The retiree owned or controlled the plan;
2) The plan had unreasonably high balances in the retirement
account;
3) The retiree was the sole trustee of the plan, or controlled
other trustee(s);
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4) The retiree received frequent loans from the retirement
account before retirement; and
5) The retiree, for all intent and purposes, enjoyed complete
control over the amount, purpose, and timing of distributions
from the retirement accounts.
Based on these points, the courts in the past have created a large
exception to the “spendthrift” provisions.
They disregarded the security of retirement funds when the funds
were beyond what they deemed was reasonably necessary for
retirement, or if the participant failed to treat the retirement account
different from personal funds.
These cases cause alarming insecurity in relation to the safety of
retirement funds, especially when the plan involves a small,
privately-owned company with the debtor as the primary plan
participant.
The influence of such cases is now disputable by the Supreme
Court rulings that make clear and validate the creditor protection
provided by tax-qualified plans.
For now, you can conclude that creditors cannot lay claim to your
tax-qualified plans. Although the safety of tax-qualified plans is
now much clearer, you can still solidify your security if you follow
these suggested principles when establishing your tax-qualified
plan:
1) Appoint someone other than yourself and/or your spouse as
trustee(s) of the fund. At minimum you should have one
unrelated co-trustee.
2) Carefully invest trust funds in investments that are consistent
with those of professional plan administrators. Don’t use any
of your pension funds for personal obligations.
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3) Do not take out any of your pension funds as loans prior to
retirement.
4) Also avoid frequent distributions. Remember, the purpose of
a tax-qualified plan is for you to create a nice cash reserve
for your retirement years.
5) Have your pension plan cover any other employees of your
business (if you have one) as well as yourself, or even a
select group of friends, professionals, or executives.
6) Avoid too many accumulations. The funds should not exceed
what you would reasonably need to maintain yourself in your
retirement years in the same style you are currently used to.
Follow the above guidelines and you will be reasonably certain that
your pension fund will remain free from creditor claims.
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Chapter 11
Practical Examples Of What Asset
Protection Can Do For You

T

he following examples will demonstrate some of the power
of asset protection. These examples are based on the same
type of asset protection structures that I have been doing for
my clients for over a decade. Throughout this book, I have
mentioned a company called TrustMakers.com. They offer this
same technology at a price that makes it available to all people.
I serve as Chairman for Trust Makers and I thoroughly scrutinize
all the methods they use for their clients. Therefore, I am confident
in recommending them as company that is providing solid planning
at a fee that is not prohibitive for even families of average income.
In fact, Trust Makers is the ONLY Company that guarantees their
asset protection planning. If you are NOT facing a current or
pending threat from a creditor, you would do well to take advantage
of what Trust Makers offers.
With that said, if the financial seas are not calm, professional
advice from a lawyer specializing in asset protection is highly
advised. You may contact me in such a case and if my schedule
permits, I will be happy to help you. If I have too extensive of a
client load, I will happy to refer you to another honest and
competent professional.
If you are in the unfortunate situation where you’re undergoing or
facing an attack, a specialist is required. There are many nuances,
which require years of experience.
My hope is that you are not undergoing an attack and that this book
has convinced you to take action now, while the process is simple. I
STRONGLY encourage you to explore your options with a
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company such as Trust Makers. Although Trust Makers does not
practice law and they are not lawyers, they are always able and
willing to arrange low-cost legal consultation for you with a
qualified asset protection lawyer.
Now let’s examine some real-life case studies. The following
stories are taken from some of my own clients and from clients of
my colleagues. The names of the following clients have been
changed to protect their identity, but the integrity of each example
remains intact.

Case Study #1
How Tragedy And Human Weakness Can
Endanger Your Life’s Work
Richard was a fairly wealthy man. He had three beautiful adult
children, all of whom were married to great partners. He himself
had been married to the same women for 35 years. At the age of 57,
Jacque, his still young and beautiful wife, had a car accident that
disfigured her face so badly that even plastic surgery did very little
to restore her once beautiful countenance.
Richard and Jacque were accustomed to a life that included
socializing with what I call “the beautiful people.” Some of
Jacque’s friends were starlets and quite notable individuals. With
the disfigurement resulting from the accident, she never seemed to
feel comfortable in the same circles. Jacque went into a deep
depression over this and her Dr. put her on prescription medications
for anxiety.
Unfortunately, her withdrawal from the social circles left her home
alone with her feelings and she started turning to alcohol and
eventually cocaine as an escape.
She started herself in a cycle of being up and down, depending on
how much of what substance she had in her. The only time she
ventured out of the home was to make a trip to the drive-thru liquor
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store or to see her “dealer.” This was devastating to Richard. He
couldn’t comfort her and she was spinning out of control.
Soon came another car accident – Jacque was inebriated, at fault,
and she caused injuries to the other parties. With a DUI charge
under her belt, Richard, fearing that the worst was yet to come, set
up an asset protection plan making their three children equal
beneficiaries.
About eight months passed, Jacque had sought help for her
substance abuse and was attending AA meetings and had been
sober for almost six months. Even though her license had been
suspended due too accident number two, she still drove to her
meetings occasionally, whenever Richard or a friend couldn’t drive
her.
She still struggled with depression but was making what “seemed”
like progress. Until one night on her way to a meeting, she decided
instead to stop and get a single wine cooler. Tragically, this led to a
four-hour relapse and ended in a third automobile accident and the
bills soared, as well as the legal fees for her defense and the
lawsuits from the victims and their insurance companies.
This story doesn’t get any better.
Three months later, Richard left town on a business trip and Jacque,
so deep in her guilt, shame, depression, and loneliness, spent the
next four days on a cocaine binge, which ended in a cardiac arrest.
Richard returned from his trip to find his once lovely wife sprawled
out on the floor, drugs and paraphernalia scattered about their
home.
Suspecting foul play, Richard immediately called the
paramedics…but it was far too late. Once they pronounced Jacque
dead, Richard called his oldest son to break the news. The next five
hours or so must have been very difficult with the police swarming
about his home gathering evidence.
Sixteen hours later, when the first of his three children arrived at
the estate, Richard was also dead…his son found him in his
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study…with an empty bottle of his wife’s prescription Klonopin, a
half bottle of Kelt Petra “Tour du Monde” on the table in front of
him and in his lap…a picture of him and Jacque on their 25th
wedding anniversary trip.
This story made the local news and the media had a heyday with
it… but none of the judgment creditors were able to access any of
Richard’s wealth, nobody except his children, because he had set
up an ironclad asset protection plan.
BOTTOM LINE- This is a story that is so tragic that it’s hard for
me to say that there were any winners. This story does show the
frailty and unpredictability of life.
The ONLY positive thing here is that the children weren’t further
tortured by a long and arduous probate period or watching their
parents estate be gobbled up by greedy litigants. The painful loss of
both parents had to be excruciating for all of them.

Case Study #2
Fool Me Once Shame On You,
Fool Me Twice… Shame On Me!
Sherwin, the head of a large accounting firm’s audit department,
was sued by the resolution trust company for billions. He
approached me for help, but I couldn’t set up asset protection while
this suit was pending. Once it was dismissed, he contacted me and
asked me to protect him. I did so, using almost the exact same
technology as what Trust Makers offers. (The only difference being
he paid almost seven times as much as you would pay if now if you
went through Trust Makers).
Three months later, he left the accounting firm and went to work
for a large HMO as its CFO. Fourteen months later, he was sued in
a shareholder’s derivative suit in Federal court. His lawyers showed
the suing lawyers the details of his asset protection plan (obscuring
only the details of the jurisdiction) and delivered a financial
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statement (remember, protected assets are not normally disclosed
on your balance sheet) showing him to have a very small net worth.
The plaintiff’s lawyers made the decision that the battle was not
worth the cost and they dismissed the action. It would simply cost
more to pursue his assets (in an OLD AND COLD plan... put in
place BEFORE the claim arose) than the potential recovery.
BOTTOM LINE – We took away the motivation of the
professional takers (AKA Lawyers).

Case Study #3
Love, Love American Style…
Sylvia was a 50-year-old divorcee with several million in the bank
(the spoils of an earlier marriage). She had fallen in love and was
not thinking of all the possible outcomes, she had deep emotional
feelings and wanted to get married.
Her long-time friend, and client of mine, knew that her new love
was likely to go the way of her earlier loves... so she convinced
Sylvia to consider a pre-nuptial agreement. Now, Sylvia was no
dummy, but she was head-in-the-clouds over her new love and was
afraid that bringing this would take the heat out of the love
relationship because a pre-nup says on its face “I DO NOT TRUST
YOU.”
On the urging of her friend, she contacted me for advice. What I did
was prepare an asset protection trust and named the new love as the
beneficiary (he never knew that he could be removed by Sylvia at
any time with the stroke of a pen)... when he saw this... it made the
marriage bed even hotter. Everybody’s happy.
BOTTOM LINE - Sylvia kept the winds of passion in the marriage
sails, and protected her money too. (Side note: as of the writing of this
page, she’s still with the guy).
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Case Study #4
How to Avoid the Buyers Remorse Blues
Wayne, a successful software developer, was selling his business for
several million dollars. As is common in such sales, he had to make
representations and warranties about the quality of the software. As is
also common (more than 45% of the time), the buyer ended up suing
the seller for breach of warranty.
Knowing that this was a possibility, Wayne put the proceeds of the
sale into an asset protection trust. A year later, when the suit came,
his assets were out of the reach of the creditor.
BOTTOM LINE – Simple…Anybody selling a business should
have an asset protection plan.

Case Study #5
Guilty Until Proven Innocent
It was the middle of the night; Brent and Traci were suddenly
awakened by a swarm of armed, black-clad law enforcement agents
who stormed through their front door with a warrant to search the
property. After ripping the place apart, they found nothing. But
based on information they’d obtained; they informed the young
couple that their property was being seized.
“Never. Not in America,” you’re probably saying. But if you think
this couldn’t happen to you, you’d better think twice. The advent of
America’s “war on drugs” in the 1980s greatly expanded the power
of law enforcement to seize private property based on suspicion of
illegal activity alone. The current threat of terrorism may further
decrease our ability to be protected from the law.
They were charged with drug trafficking and even though they
were eventually found innocent, their lives were turned upsidedown. Fortunately Brent had an asset protection plan in place, and,
although the authorities seized the house and cars, without having
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had their properly prepared asset protection plan in place they
would have been in dire straits. Brent and Traci had a protected nest
egg available that helped them get through the duration of the legal
circus.
BOTTOM LINE - Even though Brent and Tracy had innocently
fallen victim to this outrageous abuse of government power, these
are exactly the kind of circumstances that can place your property
at risk. You can and must protect your assets before it happens to
you.

Case Study #6
How To Insure Your Assets Can’t Be
Taken By The Insurance Company
Fred was a successful investment banker. He became concerned
that a major British insurance company might be suing him for
many millions of dollars. Fred implemented an asset protection
plan, funding it with several million dollars. The lawsuit that he
kept expecting never came to fruition.
Finally, years after Fred had forgotten about his concerns, the
insurance company finally made a claim (6 years later). Fred filed
for chapter seven bankruptcy; with full disclosure of the plan, and
successfully discharged the debt. All of the protected funds
remained untouched in his asset protection trust (which was not
considered to be part of the bankruptcy estate).
BOTTOM LINE – Fred’s asset protection plan allowed him to
keep the money and the insurance company got the shaft.
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Case Study #7
How A Good Asset Protection Plan Works…
Even Against The Good Guy
John was an energetic young information marketer. He created a
course to help people in a particular service business double their
incomes. About six months after he started selling his products in a
national magazine, a competitor arose that had actually bought one
of John’s courses. He was selling the exact same thing (John’s
course with a few changes to make it appear different); even the
copyright page was word-for-word taken from John’s manual.
It seemed like a clear case of copyright infringement and John sued.
The problem was the competitor had protected himself with an
asset protection plan that prevented John from getting a dime.
Eventually, the competitor was forced to stop selling his product,
but John experienced severe financial damage in the process and
spent a great deal of time and money trying to recapture some of his
financial losses… he finally gave up.
BOTTOM LINE – Although I do not endorse or seek to help
protect undesirable, dishonest predators, it is proof positive that
properly done asset protection can make you untouchable.

Case Study #8
Good Loving Gone Bad
Ringo, a handsome young entrepreneur, was on top of the world.
He was one of the “new millionaires of the new millennium” in his
business of Internet marketing. Then the inevitable happened. He
fell in love and got married. Everything was fine for a while, but
Ringo was away from home a lot and his new bride, being young
and NOT used to being a homebody, was getting irritated with his
constant absence.
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Ringo, smart but still thinking like a man, decided that as a present
for his new wife he would deed his home, which he had before the
marriage, to his love. This only enraged her already unhappy
disposition; after all, it was being stuck in the house alone that was
driving her nuts. The VERY next morning she announced that she
would be filing for divorce.
On an overnight basis, Ringo implemented an asset protection plan
and funded it with nearly four million dollars, which he had saved
up before his marriage. He knew that all divorce papers contain an
automatic order preventing (in some cases) any movement of
assets. Four days later, when she served Ringo, he was breathing a
lot easier.
When the dust settled, she got some of the money, (and kept part of
the house); however, he was done with a bad relationship and at
least was in the driver’s seat during the divorce in that it was his
CHOICE what he dolled out in money to his soon to be ex-wife.
BOTTOM LINE – Buy her jewelry or take her someplace
tropical…Sheez! But make sure you’ve protected your assets.

Case Study #9
You Can Hate Me Cause I’m Beautiful…
But You Can’t Take My Money
Sinthia is, in all respects, one of those women regular people just
love to hate. She’s gorgeous, classy, tough, and cunning. She had
just finished a hard-fought divorce, breaking her pre-nup with her
husband (remember, pre-nups not only destroy trust but they
normally are easy to break).
Sinthia was on the rebound, and in her “weakened” psychological
state – and began dating a handsome and notorious European man,
rumored to be quite the playboy. (My personal opinion is the
gentleman – and I use that term very loosely – was simply in the
game of wooing older, wealthier women with his charm and
sophistication). After a few months, they announced that they
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would be married. However, Sinthia was no dummy… she was
willing to roll the dice, and have some fun with this guy… but she
held the secret trump card.
A pre-nup was out of the question (she was having too much fun
AND knew that they don’t work from personal experience); so she
put her money into an asset protection trust. They married. And
when the inevitable divorce came, he was incapable of claiming a
dime - without even the ability to tie up her money. She continued
in her fancy lifestyle and the playboy had to look for some other
woman to exploit.
BOTTOM LINE – Sinthia’s asset protection plan kept her from
getting a single wrinkle on that beautiful face… did I mention smart
as one of her traits?

Case Study #10
Do The Footwork
And Leave the Results Up To God
Grant didn’t have much. He was a hard-working minister from a
small mid-western town who had the terrible experience of running
into a young pedestrian with his car and slightly injuring her. He
had $100K of medical insurance on his automobile policy, which
he felt would be more than enough to cover any medical expenses
and loss damages from the inevitable judgment.
Grant visited the girl bedside at the hospital and expressed his
sorrow for her pain, even prayed with her and over her for a speedy
healing. She assured him she was feeling okay, that she knew it was
an accident. What Grant didn’t know was her loser of a boyfriend
had a serious gambling problem and was in deep with some bad
people that he owed money. So when the girl called him on the
phone a week later, asking for a six-figure amount or she would
sue, Grant hit his knees… then called his mother.
You see he also knew that his mother was leaving him a sizeable
sum of money, which would go directly to the injured girl if he
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received it. Grant had his mother put an asset protection trust
together (with strong spendthrift provisions) and when his mother
died, his inheritance went into the trust with himself and other
family members named as the beneficiaries. The money was not
reachable by the injured girl AND Grant remained in control of the
money by virtue of the fact that he was the trustee of the trust.
BOTTOM LINE – Good guys can finish first. Even greed and

opportunity can’t penetrate good asset protection technology.

Case Study #11
Another Case Of Father Knows Best
Simon, the owner of a car dealership, was in poor health and
putting his affairs together. His only child, Susan, a beautiful
blonde, mother of three, was married to a land developer who had
only one problem: Every deal he touched turned to crap.
Susan was always hitting daddy (Simon) up for money to bail
hubby out. Simon had Susan’s inheritance go into a plan with
Susan as the trustee and his long-time lawyer as the protector
(Susan’s brother was the back up protector).
This gave Simon comfort that Hubby and his creditors would never
get the money he left Susan. She liked this also because she could
always say, “Yes” to Mr. Loser and the bad guy protector was
always somebody else. By law, inheritances do not become
community property, so this was an effective strategy to provide for
Susan and the children.
BOTTOM LINE – The grandkids kids need to eat no matter how
ambitious (or unsuccessful) their dad becomes.
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Case Study #12
Even A Little Is Too Much To Lose
Imelda and her husband Javier worked hard and were able to scrape
together enough money to open a discount cigarette store/coffee
shop. They set up in a good area right on a main street and had a lot
of traffic into their shop. They decided to put an ATM machine in
their store because of the constant requests from customers for cash
back.
They arranged a good deal with the ATM machine company and
were pulling in an extra $1,000 per month in profits from having
the machine in their store. After 18 months, things went sour. The
company stopped sending them their profits but was still charging
them for the lease on the ATM machine.
They found out that there were two separate companies involved in
the use of the machine. The company that would send them profits
was the same company that serviced and refilled the machine, but
there was a different company charging the lease. The first
company had gone belly-up, so they closed the account that was
still being charged for the leasing fee.
The second company sued them. But because they had set up an
asset protection plan with everything in their asset protection trust,
the company couldn’t get a dime from them. They did not have a
lot to lose, but they had a net worth of about $80K. It is a sizable
amount for such a young hard-working couple, and worth
protecting.
BOTTOM LINE – Every individual, especially a business owner
with at least $25K in assets, NEEDS to consider some type of asset
protection.
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Case Study #13
Love Can Conquer All
William and Jill were enjoying their golden years and were still
very much in love after nearly 40 years of marriage. He had started
and built a major insurance brokerage business, but after many
years of success the market turned and he was in terrible trouble.
Asset protection would be inappropriate because any transfer would
almost certainly be a fraudulent conveyance.
William and Jill, who are very much in love, decided to get a
divorce. Each hired separate lawyers who fought for a while till
William gave up (“just let her have it all”), which is just what the
judge ordered. Jill, who had no creditors, implemented an asset
protection plan.
William fought his war and lost, eventually going bankrupt as a
pauper. During this time, he rented a small room from his ex-wife
in his old house. After William’s debts were discharged, he and Jill
had a miraculous reconciliation.
Abracadabra, the creditors were gone and Jill and William lived
happily ever after.
BOTTOM LINE – Love (and smart thinking along with good
asset protection) conquers all.

Case Study #14
When Good Kids Go Bad
John and Karen were small-town folks and proud parents of a
brilliant 16-year-old boy (John Jr.), who tragically incurred a brain
injury in a horseback riding accident. Their normal, happy, welladjusted Son became uncontrollable. He started using drugs,
driving any car he could get the keys to and became sexually active.
He started vandalizing things and getting involved with petty
crimes. The various local agencies and authorities could not seem
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to help with his problem (they regarded it as the parent’s problem...
after all, he looked just fine).
As Jr. continued to create more and more problems, John and Karen
became concerned about their liability and quickly put an
aggressive asset protection plan in place to shield their property and
savings until John Jr. turned 18 or was emancipated. It was nip and
tuck, however, John Jr. is now an adult, and John and Karen still
have their savings (even though they did have to defend two
lawsuits, their protected funds were never at risk).
On last contact with this client, they reported that Jr. had
voluntarily admitted himself to a drug rehab and that he was
actually getting treated with some success for the imbalance created
by the accident many years ago.
BOTTOM LINE – You NEVER know what could happen,
without the proper asset protection this family could have been
financially destroyed. Imagine the stress of trying to deal with a
child like this AND worry that your money could be taken away
too!

Case Study #15
Sex, Drugs and Rock Solid Protection
Tom was 34 and an industrious young man. He owned his first
house at 24, was a corporate VP at 26, and married at 31. Now, six
years into the marriage, he was having marital problems. His wife
Liz was hooked on prescription medications and was in “la-la land”
most of the time.
When she wasn’t whacked out on medications, she displayed such a
nasty disposition that Tom and their children hated being around
her. Tom put up with it as long as he could until a sexy young
saleswoman caught his eye. She paid attention to him and was a
delight to be around. The inevitable happened and Tom wound up
sleeping with this woman. Wracked with guilt, he confessed his
infidelity to his wife and she went ballistic.
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Infidelity is never an easy topic to deal with, but Liz’s drug-induced
state of mind made it impossible to see how her behaviors might
have contributed to Tom’s infidelity. In her anger, she began a
string of insane behaviors which resulted in her totaling all of the
family cars and filing for a divorce, making Tom look like the bad
guy and her the complete victim. Her lawyers couldn’t penetrate
Tom’s asset protection, which had been established before the
marriage. All Liz got was a small spousal maintenance award and
he got the house, the kids, and eventually… a new gal.
BOTTOM LINE – We all have the capacity to make bad decisions
now and again, make sure you make a good one by choosing to
properly protect your assets.

Case Study #16
A Widow Makes A Narrow Escape
From Our Legal System’s Failure
Karen, an attractive young widow, lived with her two children in a
middle class neighborhood. Since her husband’s death, she had
been living off the distribution from her late husbands life
insurance policy and working as an administrative assistant.
One night a creepy scumbag, who lived in the neighborhood, broke
into Karen’s house, probably with intention to rape her. But as he
made his way through the family room, he slipped on some of her
kids marbles, broke his leg and SUED HER! As if this weren’t
ridiculous enough, he won the suit. However, Karen’s husband had
set up an asset protection plan that kept that scumbag from getting a
dime.
BOTTOM LINE – In a world where people have “lost their
marbles” you don’t have to lose your mind or your money if you
have solid asset protection.
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Case Study #17
The Scam That Almost Was
Wesley was a moderately wealthy, retired saddle maker who had a
good heart but wished to leave more to his grown children. One
day, he fell victim to one of the Nigerian banking letter scams.
(Now known as one of the most publicized scams on Americans).
In the letter, he was promised a handsome return on his money if he
would allow Nigerian Bankers to deposit money into his US
account if he was first willing to wire transfer some of his money
into their account.
He wasn’t about to do business without an “old fashioned sit down”
with the folks. So he told his sons that he was actually flying to
Nigeria to meet with these Nigerian officials and firm up the deal.
Wesley was one of the people who made the tragic mistake of
traveling overseas to investigate or carry out this scam thinking it
might be valid. Once you are overseas, there are a variety of ways
the Nigerians will get to you.
Typically, the Nigerians will bribe the customs officials when you
arrive so that you do not have to pass through Customs. This is a
huge mistake, for then you are a foreigner in Nigeria without a visa
-- a very serious offense.
The Nigerians can then threaten to turn you into the authorities until
you cough up money. Even after you have paid them money, the
local police are about as likely to run this extortion racket
themselves, with the result that you will not get out of the country
until they have gotten every last dime out of you, and maybe not
even then.
Fortunately for Wesley, he got back alive and with only a moderate
financial loss because of his asset protection plan.
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BOTTOM LINE – Even ruthless, crazy scam artists will be unable
to get into your assets with the proper plan in place. If, in response
to one of these letters, you are simply so gullible that you wiretransfer or mail money to the Nigerians, then be thankful that
you’re lucky enough to have only been that stupid.

Case Study #18
Winning The Lottery Doesn’t Have To Be A
Losing Proposition
Bo had won a state lottery, nothing too outrageous, a few million
dollars. Unlike most lottery winners, Bo had the foresight to invest
and protect his winnings.
Soon after he had won the lottery, friends and relatives made their
appeals for help. Being a generous guy, Bo wanted to help… but he
didn’t want to simply dole out his cash, he wanted to make people
responsible for themselves.
So he made some loan guarantees. He signed as a personal
guarantor for a few loans. Two of these loans, one large loan to a
family member and one to a friend, went into default and the lender
sued him. The lender was stuck holding the bag. Bo was protected.
BOTTOM LINE – “neither a borrower or a lender be,” but if you
be a guarantor, cover your assets.

Here’s Two Examples Of High-Profile Cases
Creative Con Artists Try To Copy
Note: I do not make any claims or assumptions as to the guilt or
innocence of the individuals or their motives in the following
copycat cases. I am simply retelling the story as reported to me.
Any assumptions of motive are based in part either by the
individual perspective of the person who provided me with the
story or the facts of the particular case.
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Original Case:
One idiot strapped a refrigerator to his back and ran in a race. The
strap broke and he hurt his back. He sued the strap manufacturer
and collected $1.3 million!
Copy Cat:
A man, who was deep in debt and having his house foreclosed on,
ordered a few dozen moving boxes from a local box
manufacturer/supplier in his town. While he was packing up his
home, he proceeded to overload the boxes and, while moving them,
a 40-pound plaster bust (of whom was not revealed) happened to
fall out and land on his foot.
Two toes were broken. He fell off the back of the rented moving
truck he was loading and sued both the box company and moving
van company. The moving van company settled out of court, but
the box company had set up a corporate asset protection plan and
he was unable to collect anything from them.
Original Case:
A woman ordered coffee at the drive-through at a fast-food
restaurant, spilled it in her lap and was burned, sued the restaurant
chain and won over $1 million!
Copy Cat:
Two college kids worked out a plan with a fellow student who was
a waitress at a local diner. The plan was to rupture a full pot of
coffee on the corner of their table causing the hot coffee to spill
onto both of the patrons. The owner of the diner had a VERY well
structured asset protection plan and the lawyers finally went after
the waitresses’ father for damages. The two “scald victims” wound
up with nice scars on their thighs and on one of the individual’s
hands, the waitress lost her job and probably any inheritance she
would have had from her father.
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Closing Comments
What To Do Now

A

s we’ve discovered in this book, the number of lawsuits has
escalated out of control in this country. Asset protection is
one of the elements of estate planning and wealth protection
that cannot be ignored. If you have a moderate amount of wealth,
you simply must take practical steps to protect it.
In the United States, no one has been immune to the ravages of
litigation, liability, malpractice, divorce, bankruptcy, estate and
death taxes, attachments, civil forfeiture and seizure.
The weakness of America’s banks and insurance companies, as
well as the radical and calculated wearing away of personal privacy
affects us all. It’s my belief that personal assets and property rights
are far too important to forfeit by doing nothing! We must be
proactive when it comes to protecting ourselves in this area.
One thing is certain life is full of surprises. Take notice of the
world around you. You’ll read stories the paper, watch real life
dramas on the nightly news; you notice that Law enforcement
organizations and attorneys have what seems to be carte blanche to
violate the Fifth Amendment.
This may or may not bother you to see or hear, but I guarantee you
it will bother you when it’s you whose rights get violated.
Most of us have experienced moments of anxiety or fear over what
the future may bring. We project all sorts of “what if” scenarios and
try to create a contingency plan.
Sometimes these scenarios play themselves out exactly as we
feared they would, sometimes our worst fears never come to
fruition. Personally, I think the worst times are when we are
blindsided by a situation that we never saw coming. This book can
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serve as your wake up call, your peak into a possible future that you
can exert some control over. You do NOT have to be a victim of
any financial predator.
This book is my contribution to help you prepare for situations that
will threaten your emotional, mental, and financial well-being.
You may never expect to face a creditor, a bankruptcy, or a federal
agency that will threaten to destroy your way of life.
However, you, me, none of us can predict, with total accuracy, the
many potential liability situations that the future may bring. It’s far
better to be safe than sorry.
In my years of experience in this field, I have seen countless lives
ruined by freak occurrences and the “legal arm of the law” run
rampant. Don’t get me wrong…I still feel that as an American
citizen, I live in the greatest country in the world. However, the
same system that provides us the freedom that can liberate us, can
allow us to be destroyed as well.
That is why none of us can casually rest on our laurels when it
comes to securing our financial “present” as well as our future.
I hope this book has served to enlighten and educate you, but more,
I hope it has motivated you to take action and do it now. It can
seem difficult and painful to make the step to truly protect yourself,
but I promise you, regret is even more painful, and much more
costly…I know… I’ve been there myself.
Remember, if it's worth striving for it's worth protecting
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