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November 2, 2017 

 
VIA ELECTRONIC FILING 
The Honorable Wilbur L. Ross, Jr. 
Secretary of Commerce 
Attention: Enforcement & Compliance 
APO/Dockets Unit, Room 18022 
U.S. Department of Commerce 
14th St. & Constitution Ave., N.W. 
Washington, D.C. 20230 

 
Case No. A-201-820 (Mexico) 
2013 Suspension Agreement  
Total Pages:  7 
 
PUBLIC DOCUMENT 

 Attn: Sally Gannon, Jill Buckles 
 

Re: Fresh Tomatoes from Mexico: FTE’s Submission of Letter to Commerce  

 
Dear Secretary Ross: 
 

On behalf of the Florida Tomato Exchange (“FTE”), we hereby submit to the record 

the attached letter that FTE sent to the Department in preparation for the November 2, 2017 

meeting between FTE representatives and the Department.   

We thank the Department for its attention to this matter.  Please contact the 

undersigned should you have any questions about this submission. 

Respectfully submitted, 

       /s/ Geert De Prest 
Terence P. Stewart, Esq. 
Geert De Prest, Esq. 
Nicholas J. Birch, Esq. 
STEWART AND STEWART 
2100 M Street, NW, Suite 200 
Washington, DC  20037 
(202) 785-4185  
Special Counsel to Florida Tomato 
Exchange

2100 M Street N.W., Suite 200  

Washington DC 20037 

Tel: (202) 785‐4185  

Fax: (202) 466‐1286/87/88 

general@stewartlaw.com 

www.stewartlaw.com  
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COUNSEL CERTIFICATION 

I, Geert De Prest, with the Law Offices of Stewart and Stewart, counsel to the Florida Tomato 

Exchange, certify that I have read the attached submission ofFTE's Submission of Letter to 

Commerce, filed on November 2, 2017, pursuant to the 2013 Suspension Agreement on Fresh 

Tomatoes from Mexico (A-201-820). In my capacity as counsel of this submission, I certify that 

the information contained in this submission is accurate and complete to the best of my 

knowledge. I am aware that U.S. law (including, but not limited to, 18 U.S.C. 1001) imposes 

criminal sanctions on individuals who knowingly and willfully make material false statements to 

the U.S. Government. In addition, I am aware that, even if this submission may be withdrawn 

from the record of the AD proceeding, the U.S. Department of Commerce may preserve this 

submission, including a business proprietary submission, for purposes of determining the 

accuracy of this certification. I certify that a copy of this signed certification will be filed with 

this submission to the U.S. Department of Commerce. 

Signature: 

Date: l( /'2-/ Z.o ('J 
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CERTIFICATE OF SERVICE 

I hereby certify that on November 2, 2017, copies of the foregoing public document were served 
on the following parties via first class mail:  

 
On behalf of Confederacion de Asociaciones 
Agricolas del Estado de Sinaloa, A.C. 
("CAADES"), Consejo Agricola de Baja 
California, A.C. ("CABC"), Asociacion 
Mexicana de Horticultura Protegida, A.C. 
("AMHPAC"), Union Agricola Regional de 
Sonora Productores de Hortalizas Frutas y 
Legumbres ("UARS"), and Confederacion 
Nacional de Productores de Hortalizas 
("CNPH"): 
Robert LaRussa, Esq. 
SHEARMAN & STERLING LLP 
801 Pennsylvania Avenue, N.W. 
Suite 900 
Washington, DC 20004-2634 
rlarussa@shearman.com 
 
 

On behalf of NatureSweet Ltd. 
(“NatureSweet”) and its affiliate 
NatureSweet Invernaderos S de RL: 
Matthew M. Nolan, Esq. 
ARENT FOX LLP  
1717 K Street, NW 
Washington, DC 20036 
matthew.nolan@arentfox.com 

 /s/ Nicholas J. Birch 
 Nicholas J. Birch 
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FLORIDA TOMATO EXCHANGE 

“A Nonprofit Agricultural Cooperative Association” 
800 Trafalgar Court, Suite 300 · Maitland, FL  32751 

Phone (407) 660-1949 · Fax (407) 660-1656 
  
 
     November 1, 2017 
 
 
 
Ms. Sally Gannon 
Director for Bilateral Agreements 
Office of Policy 
Enforcement & Compliance 
International Trade Administration 
U.S. Department of Commerce 
 
Via Email: Sally.Gannon@trade.gov 
 
Dear Ms. Gannon, 
 
In anticipation of our upcoming meeting with you and your colleagues, we wanted to propose 
some ideas on how we believe a renegotiated Suspension Agreement could better prevent the 
circumvention that has taken place under the 2013 Agreement.  Despite claims to the contrary 
from our Mexican counterparts, the Agreement is not working as intended, and circumvention of 
the Agreement has been a continual problem.  We remain optimistic, however, that the 
Agreement could work as intended if certain loopholes are eliminated and enforcement is 
improved.  Some ideas for how to accomplish this are outlined in the following bullet points. 
 

 
 Limiting inspection adjustments.  (Enforcement) One of the most common ways that 

the Agreement is circumvented is through the adjustment of sales prices based on 
condition defects after shipment.  It’s become increasingly common to strategically time 
the shipment and arrival of tomatoes so that a certain percentage of any given load can be 
adjusted to a lower sales price once inspected.  These lower priced tomatoes then enter 
the wholesale markets around the country and can significantly depress the overall 
tomato market. The current protocols in the Agreement to control these adjustment 
practices are not working.  Part of the problem – in addition to the loophole described 
above – is the complicated nature of the adjustment process (as described in Appendix D 
of the Agreement), and the impracticality of enforcing it.  The solution, therefore, needs 
to be simplistic.  Adjustments based on condition defects should not exceed twenty (20) 
percent of the FOB-Delivered invoice value of the load and in no circumstance below the 
appropriate reference price; or, the load must be returned in full to the shipper at 
shipper’s expense.   
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 Applying the reference price beyond the first sale.  (Enforcement) The clearest 
evidence that there is circumvention of the Agreement can be found in the prices further 
down the supply chain, particularly at the wholesale level in terminal markets.  Mexican 
tomatoes are regularly sold for prices well below the corresponding reference prices in 
the second or third sales transaction, especially when factoring in shipping costs to 
destinations such as Philadelphia and New York. Any renegotiated Suspension 
Agreement should stipulate that the remitted reference price be applied to all non-retail 
purchases within the U.S. through the last full (unbroken) case-lot sale; not just the first 
sale.  In this arrangement, the seller and the receiver should both bear accountability for a 
transaction below the reference price.  Enforcement should include random audits and 
fines.  This new system would largely eliminate the ability to circumvent since the 
reference price would be universally applied across all non-retail transactions.   

 
 Buyers to be subject to audit by DOC, and violations of the suspension agreement to 

carry significant monetary fines/loss of permits. (Enforcement) 
 

 Inspection Criteria for imported Mexican tomatoes should be identical to those for 
domestically produced tomatoes. (Administrative) Currently Mexican imported 
tomatoes cannot be thrown out of grade for abnormal coloring, puffiness, moldy stems or 
fleck (gold/white). 
 

 Updating the definition of controlled environment. (Administrative) The definition of 
“controlled environment” should be based upon the utilization of a non-permeable roof. 
All tomatoes grown under a non-permeable roof must be sold under the “controlled 
environment” reference price.  

 
 Elimination of seasonality reference price change. (Administrative) The minimum 

reference price should remain the same throughout the year.   
 

These three (3) Enforcement and three (3) Administrative changes would eliminate the vast 
majority of circumvention, allowing for the Agreement to function as intended.  The Agreement, 
despite good faith efforts on all sides to make improvements five years ago, has proven too 
difficult to enforce and allows too many loopholes.  Without these or similar changes, 
circumvention will continually be emboldened and expanded.   
 
Thank you for your time to review and consider these ideas. 
 

Sincerely, 
 

 
Reggie Brown 
Executive Vice President 
Florida Tomato Exchange 
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