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Please Note:

The information described in this program is general in nature, and 
may not apply to your specific situation. Legal advice should be 
sought before taking action based on the information discussed. No 
attorney-client relationship is formed merely by your attendance at 
this event.

joneswalker.com  |   2

1

2



6/13/2021

2

© 2021 Jones Walker LLP

Knock Knock.  Who’s There?

joneswalker.com  |   3

http://www.masspoliticsprofs.com/2012/11/01/road-to-victory-one-door-knock-at-a-time/
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But Wait!  This Couldn’t Happen to Me … 
Could It?
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• In the current enforcement environment, all 
healthcare providers would be wise to assume 
that being investigated, or even prosecuted, is 
a question of when, not if.  
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The Enforcement Environment:  The Way We 
Live Now
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Significant Enforcement Developments
• Increase in investigative and prosecutorial resources

• Increase in False Claims Act investigations and filings

• Increase in Qui Tam (Whistleblower) filings

• Increase in Civil Investigative Demands

• Recent changes to Qui Tam policy increase                        
exposure to criminal prosecution

• Increase in criminal convictions

… And More to Come
• New actions involving COVID-related fraud (PPP loans, Provider 

Relief Fund payments, etc.)
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Enforcement Tools: The False Claims Act
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• The False Claims Act is a quasi-criminal statute that is designed 
to punish lies made in connection with getting claims paid by the 
federal government.  It is one of the government’s favorite 
weapons against the healthcare industry.

• “Reckless disregard” for falsity of the claim is enough

• Treble (3X) damages (on top of refund of actual overpayment)

• Penalties of $11K to $22K per claim submitted for payment

• Potential xclusion from Medicare/Medicaid

• Mere cost of defending an investigation, much less the resulting 
lawsuit, can be daunting
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Enforcement Tools: Criminal Prosecution
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• Unlawful distribution of controlled substances

• Defrauding a federal healthcare program

• Money laundering

• Identity theft

• Consequences:
• Up to 20 years in prison (life in prison if death resulted from 

criminal activities)
• Loss of DEA registration and medical license
• Mandatory exclusion from federal healthcare programs
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Enforcement Activity: Civil Statistics
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• Since 2010, DOJ’s civil healthcare fraud settlements and 
judgments have exceeded $2 billion annually.

• “Of the more than $2.2 billion in settlements and judgments 
recovered by the Department of Justice this past fiscal year 
[2020], $1.8 billion relates to matters that involved the health 
care industry, including drug and medical device manufacturers, 
managed care providers, hospitals, pharmacies, hospice 
organizations, laboratories, and physicians…. The $2.2 billion in 
recoveries announced today do not include settlements totaling 
billions of additional dollars that are not yet final or did not 
become final before the end of the fiscal year.” 

(DOJ Press Release 21-55)
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Enforcement Activity: Criminal Statistics
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• Since its inception, DOJ Health Care Fraud Strike Force prosecutors have filed 
more than 1,900 cases charging approximately 4,200 defendants who 
collectively billed the Medicare program approximately $19 billion; 2,800 
defendants pleaded guilty and 361 others were convicted in jury trials; and 
2,587 defendants were sentenced to imprisonment for an average term of 
approximately 51 months. Strike Force prosecutors also work with asset 
forfeiture teams to take the profit out of crime and, where possible, restrain 
assets that can be forfeited or liquidated and returned to the Medicare Trust 
Fund and other victims.

• In FY 2019, the DOJ opened 1,060 new criminal health care fraud 
investigations. Federal prosecutors filed criminal charges in 485 cases involving 
814 defendants. A total of 528 defendants were convicted of health care fraud-
related crimes during the year. 

• In September 2020, federal and state enforcement authorities coordinated in a 
national “health care fraud takedown”, in which more than 345 defendants in 51 
judicial districts were charged with participating in health care fraud schemes 
involving more than $6 billion in alleged losses to federal health care programs.

© 2021 Jones Walker LLP

Enforcement Activity: Exclusion/Ability to 
Practice Medicine
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• From October 1, 2020 through March 31, 
2021, OIG reported 1,036 exclusions, after 
reporting 2,186 from April 1, 2020 through 
September 30, 2020

• Exclusion means the excluded person or entity 
cannot directly or indirectly be involved with 
any provider, supplier, etc. that participates in 
any federal healthcare programs – “the death 
penalty” for physicians
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No Matter Who You Are, You Must Prepare
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This over-zealous enforcement environment is 
why even the most well-intentioned individuals 
working at well-run practice and clinics need to 
know how to prepare for and defend against 
criminal and quasi-criminal investigations and 
litigation – even before there’s any sign of the 
gathering storm.
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What To Do Before The Feds Knock
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• Have a plan, which means have a policy and set of 
procedures ahead of time.

• Designate a point person (and a back-up) for each 
location.

• Ensure that the point people have the mobile number 
for designated white-collar defense counsel.

• Advise point people that they should ask for the lead 
agent’s name, agency, and title.

• Advise point people that they should try to put counsel 
on the phone with the lead agent as soon as possible.
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What To Do Before The Feds Knock
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• Provide information and instructions to employees
• Employees should be informed that they are free to answer 

an agent’s questions, but that they have a right to speak to 
counsel first. 

• Employees should be informed that if they elect to speak to 
agents that they are expected to be truthful.

• Employees should be advised that there are benefits to 
exercising their right to speak to counsel before talking with 
agents, such as learning about the process and evaluating 
whether they might be best served by having their own 
counsel present for any such interview.

• BUT – do not encourage employees to refuse to answer 
questions, assert their Fifth Amendment right to remain 
silent, or in any way obstruct the agents.
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Wait!  You’re Saying I Should Scare My 
Employees Before I Have a Problem?
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• Is it worth scaring employees by bringing these issues up before 
there is any indication of a problem?

• Most often, the first sign of government enforcement activity to a 
healthcare entity is an employee (or patient) reporting that an 
agent asked them questions. All too often, they give an extended 
interview before communicating with you (much less a lawyer).

• If you advise employees in advance, they will be better equipped 
to handle a surprise visit.

• The over-zealous enforcement environment is your credible basis 
for the advice (as opposed to concern that the business has done 
something wrong).
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If the Employee Asks for Advice ….
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• Is this a company matter or an individual matter?

• Do you intend to (or must you) provide and pay for 
individual counsel for employees?

• Consider requirements under corporate bylaws, LLC 
operating agreement, state corporate law, employment 
contracts – you may or may not have a choice

• Balancing company’s desire to cooperate with 
investigation with employee’s individual rights

• If company counsel is involved, must make very clear 
that counsel represents the company and not the 
individual employee
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So … Here They Are, at the Door

joneswalker.com  |   16

15

16



6/13/2021

9

© 2021 Jones Walker LLP

First Things First
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• Receptionist or other point 
person contacts designated 
person (in-house legal and/or 
outside counsel) and phone 
tree protocol is followed

• Agent is brought to a 
neutral/private location 

• Agent’s information is 
collected.

• Agent is put on phone with 
legal counsel.
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I. The Surprise Interview
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What do the agents want?
• No warning

• The interviewee is unprepared and unguarded

• Conducted by trained criminal investigators

• No Miranda warnings

• Interviewee subject to prosecution for false statements 
(even if not under oath)

• Does not matter that agents are not deceived; they 
may know the answers already

• Purpose is to obtain advantage
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I. The Surprise Interview
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1. Remain calm and polite

2. Request a business card

3. Do not engage in conversation

4. Do not be intimidated – be firm

5. Get as much information as possible from the 
agents; take notes for counsel
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I. The Surprise Interview
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6. Do not guess, speculate, lie, or make any 
false statements

7. Do not encourage others to remain silent

8. Call and retain counsel immediately
• (Ideally, you’ve already lined someone up for just 

such circumstances – consult with your business 
lawyer about this if need be)

9. Do not modify or destroy documents 
(INCLUDING e-mails, texts, IMs, etc.)
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II. The Search Warrant
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II. The Search Warrant
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1. Request copy of search warrant

2. Contact counsel immediately – attempt to get lead agent on 
phone with counsel

3. Do not answer substantive questions

4. Review “premises to be searched”

5. Review “documents and things to be seized”

6. Review sections on digital media 

7. Do not modify or destroy documents

8. Request itemized list of everything seized
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II. The Search Warrant
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• Instructing employees
• Employees must be told that they should not obstruct the 

agents from searching the premises.

• Send home all nonessential employees.
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III. The Grand Jury Subpoena
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What is the grand jury?

• The federal grand jury is both an investigative body and a 
charging body.

• 23 citizens summoned to appear in a similar way to a trial-
court (or “petit”) jury.

• Generally sits for at least 6 months – usually 12 to 18 
months.

• “Special” grand juries sit for longer periods – generally 
intended for organized crime or complex white collar 
investigations.
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The Grand Jury Investigative Function
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• Grand juries have an “investigative” role that is probably 
more important than their charging role.

• GJ investigation may or may not result in formal charges 
being brought.

• U.S. Attorneys use the grand jury for their awesomely 
powerful subpoena – they can subpoena  anyone in the 
country to appear and can require production of virtually 
any record, document or thing.

• Personal subpoenas (seeking individual testimony) or 
subpoena duces tecum (“SDT”) (seeking documents). 

• Issued by U.S. Attorney on behalf of the grand jury
• Very powerful tool. Very few defenses.
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The Grand Jury Investigative Function
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• One of the only defenses is the Fifth Amendment –
generally not available to corporations or with respect 
to documents.

• Some limited attorney-client privilege objections.

• Grant of immunity and compelled testimony can be a 
powerful tool of the grand jury.

• Results in a testimonial immunity for the witness, and may 
often amount to a de facto transactional immunity.

• Lesser immunity – “letter immunity” or “proffer  letter.”

• You should not attempt to respond to a grand jury 
subpoena without the help of counsel.
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IV. The Civil Investigative Demand
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• Under the authority of the False Claims Act, Civil 
Investigative Demands (CIDs) can demand 
documents, sworn written answers to questions, or live 
testimony.

• CIDs are very commonly used to investigate 
healthcare practices.  

• You should not attempt to handle responding to a 
CID without competent white-collar counsel.
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Final Thoughts:  Complexities Make This a 
Minefield
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• Resist the temptation to simply turn everything over 
and go in and talk with them because you think “I’ve 
got nothing to hide.”  (Or worse yet, “They’ll think I’m 
guilty if I get a lawyer.”)

• Resist insurance company’s attempt to assign a med-
mal attorney dressed in white-collar-defense clothes.

• Mistakes in the process can be difficult, sometimes 
impossible, to recover from.

• However friendly the agent may seem, he or she is not 
your friend.
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Final Thoughts:  Don’t Be Penny Wise and Pound 
Foolish
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• When you get the knock, then you will need a lawyer 
who will aggressively try to keep the train from leaving 
the station.  

• The investigation is no time to skimp.  This is your lone 
hope for avoiding the catastrophic consequences of 
having an FCA case or a criminal case – or both –
brought against you.

• Early mistakes can be very difficult to correct.

• Counsel’s credibility and competence are key to your 
success.
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Questions?
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David S. Weinstein

With more than two decades of experience as a federal and state prosecutor and more than a decade in private 
practice, David advises and represents individuals and companies in a broad range of white collar criminal 
defense and compliance matters. He understands the priorities of and processes followed by law-enforcement 
officials, and uses this knowledge to help clients develop, implement, and manage effective compliance 
programs, conduct internal investigations, determine self-reporting strategies, respond to agency inquiries, and 
mount a strong defense in jury trials and settlement negotiations.

David began his career in the Miami-Dade County State Attorney’s Office, where he served more than nine 
years as an assistant state attorney. During this time — and in addition to trying 70 felony jury trials — he served 
as chief of the Narcotics Section, chief of the Robbery and Career Criminal Section, and deputy chief of the 
Felony Division.

David spent the next decade at the United States Attorney’s Office for the Southern District of Florida, where he 
served as an assistant US attorney. Among other leadership roles, he was chief of the Public Integrity, National 
Security and Criminal Civil Rights Section, chief of the Narcotics Section, and deputy chief of the Major Crimes 
and Narcotics Section. Over the course of his tenure, he tried dozens of jury trials primarily involving multi-
defendant, multi-jurisdictional, and international drug conspiracy cases.

Since returning to private practice in 2009, David has focused on helping clients prevent, avoid, and respond to 
law enforcement investigations. He has a particular emphasis on the development of strong compliance 
programs and has experience with the full spectrum of federal and state statutes that regulate business activities 
in the United States and abroad, including the US False Claims Act and the Foreign Corrupt Practices Act; 
matters under the purview of the US Securities and Exchange Commission, the Financial Crimes Enforcement 
Network (FinCen), and other financial services regulatory agencies; issues arising out of the conflict between 
state legalization of medical and recreational cannabis and federal laws classifying marijuana as a controlled 
substance; and the impact of executive orders issued at the federal and state levels.
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Partner |  Miami

D: 305.679.5754

dweinstein@joneswalker.com

Practices
• Corporate Compliance & White Collar 

Defense
• Litigation

Education
• University of Miami School of Law

JD, 1987
• Binghamton University

BA, 1984

Bar Admissions
• Florida
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William W. Horton

Bill Horton is a partner in the Corporate Practice Group and co-chairs the firm’s 
Healthcare Industry Team. He represents healthcare clients around the country on 
major transactions, compliance, and governance issues.

Bill maintains a national practice representing healthcare providers and other business enterprises in mergers, 
acquisitions, and joint ventures, securities and corporate finance law, regulatory compliance, and corporate 
governance matters. Prior to joining Jones Walker, Bill was a practice group leader at two other Birmingham-
based law firms and served as general counsel of one of the nation’s largest publicly traded healthcare 
providers. He currently serves as head of the firm's Birmingham office.

Drawing on his substantial experience in private practice and as senior legal officer for a large public company, 
Bill has been involved in complex corporate finance and acquisition transactions in almost all sectors of the 
healthcare services industry. His background includes representation of issuers in securities offerings and 
periodic reporting, representation of borrowers in complex financing transactions, counseling healthcare 
providers on regulatory compliance, and representation of healthcare enterprises, financial services businesses, 
and other business clients in corporate governance matters, acquisition and divestiture transactions, joint 
ventures, venture investments, and other business transactions. He also has extensive experience in 
government and internal investigations.

A nationally recognized speaker and author on healthcare, corporate and securities law, and professional 
responsibility topics, Bill has held leadership positions for many years with both the American Bar Association’s 
Health Law Section, where he served as the Section's 2015-2016 Chair, and the American Health Law 
Association, where he was the 2011-2014 Chair of the Business Law & Governance Practice Group and served 
on the AHLA Dispute Resolution Council in 2015-2020. In 2016, he was honored by the AHLA Fraud and Abuse 
Practice Group with the Patricia Meador Leadership Award, and in 2021, he was named as a Fellow of the 
AHLA..  

Bill is listed in Chambers USA (Healthcare Law – Band 1, Alabama), The Best Lawyers in America® (Health 
Care Law, Securities/Capital Markets Law, Securities Regulation, Corporate Governance Law and Corporate 
Compliance Law) and Mid-South Super Lawyers®.  In addition, he was named by BTI Consulting Group to the 
2020 BTI Client Service All-Stars listing. Bill serves as an adjunct professor at the University of Alabama School 
of Law and as a Clinical Associate Professor at the School of Optometry of the University of Alabama at 
Birmingham. 
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Partner |  Birmingham

D: 205.244.5221
whorton@joneswalker.com

Practices
• Commercial Transactions
• Corporate
• Corporate Compliance & White Collar 

Defense
• Disaster Preparedness & Recovery
• Healthcare Practice
• Mergers & Acquisitions

Education
• Duke University School of Law

JD, 1985
• Vanderbilt University

BA, magna cum laude, 1982

Bar Admissions
• Alabama
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